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THE 

AMERICAN    AND    ENGLISH 

ENCYCLOPEDIA  OF  LAW. 


TAXS. — Take  and  its  inflections  have  in  many  phrases  in  law  a 
meaning  but  little  apart  from  the  vernacular;  but  in  the  law  of 
eminent  domain,  wills,  etc.,  they  are  used  in  technical  or  quasi 
technical  senses.* 

1,  See  Abb.  Law  Diet.;  AniVrson'p  ewpicW,  iri  n,  ce^aotiable  iriiici  (hat 

L.  Diet.                                           ,  the  fliintia  liad  "taken  "  the  articles, 

"TakMi"  linpUai  «  Trknafar  of  Do-  il  would   amount  to   probable  cause. 

minion  or  Control. — "In  iti  usual  sig-  The  court  said:  "To  'take'  an  article 

nificance,   the   word    taken   Implies  a  from  another,  and  to 'steal' it,  are  not 

transferof  possession.dominlon.or  con-  neeeasarilj  s^nonjmous  expressions." 

trol.    A  thing  is  not  taken  unless  such  Stone  v.  Stevens,  13  Conn,  llg;  30  Am. 

achange  of  status  Is  effected.     In  tres-  Dee.  611. 

pass,  trover,  or  replevin,  the  taking  is  Tkki  and  euTT  vrnvg  are  the  tech- 

□ot  accomplished  until  the  goods  are  nical  vrords  used  in  charging  larceny, 

within  the  power  or  control  of  the  de-  See  Lakceny,  vol.  12,  p.  76]. 

fendant.     A  devisee  takti  under  a  will  Oajna  is  "taken  "  when  it  is  snared, 

onlj  when  the  poisesslon  and  control  though    it   is   neither   killed    ntir   re- 

ot  the    devisor   has   ceased."      Jersey  moved.     Rex  v.  Glover,  Ruts.  &  Rj. 

Citr  V.  Morris  Canal,  etc^  Co.,  41  N.  C.  C.  369. 

J.  C  70.  "TaUns"   utd   DMtroTlnt. — A  pen- 


alty for  "taking  or   destroying" 
spawn  of  fish,  or  for  taking  or  aillinv 
termining  what  constitutes  a  taking  of     Gsh,   means  au  improper   killing   ana 


lie  Vm. — For  numerous  decisions  de-     spawn  of  fish,  or  for  taking  or  killing 


property  within  the  meaning  of  con-  not  for,  «.^.,  removing  spawn  from  o   _ 
stttutional   provisions    requiring   (hat  bed  to  another,     Bridger  ■o.  Richard- 
property  shall  not  be  taken  for  public  son,  1  M.  &  S.  j6S ;  Rex  v.  Mallinson, 
use   wiUiout    compensation,  see  Emi-  1  Burr.  679. 
NBNT  Domain,  vol.6,  p.  541  etsrq.  Power  to  "Tata"  Baaltr.— That  the 

"Take"  In  th*  Bans*  of  "Arreat." —  charter  power  of  a  bank  to  "take" 
"Take  "  is  the  technical  word  used  in  real  estate  In  payment  of  its  debts,  in- 
all  writs  and  precepts  by  which  a  sher-  volves  the  power  of  subsequently  sell- 
iff  or  other  officer  is  commanded  to  ing  (he  same,  see  Jackson  r.  Brown, 
arrest  the  body.  As  thus  used,  the  j  Wend.  (N.  Y,)  ;9o. 
term  U  Synonymous  with  "  arrest."  Held  to  Apply  to  Penonaltr. — The 
Com.  T>.  Hall,  9  Gray  (Mass.)  367 ;  69  wordi  "  taking  "  and  "  converting."  as 
Am.  Dec.  2S5.  used  in  a  statute  authorizing  arrest,  in 

"Taka  "  not  arnourmona  with  "Btoftl."  actions  for  taking  or  converting  prop- 

— In  an  action  for  malicious  arrest,  it  erty,  apply  to  personal  property  only. 

was  held  no  error  to  refuse  an  Instruc-  Merritl   ip.    Carpenter,   3    Abb.   App, 

tlon  for  defendant  that  if  such  circum-  Dec.  (N.  Y.)  285. 

Stances   existed    as    would   create    a  Wlutt    "TaUnt"    Will    Avonnt    to 
as  C.  of  L.— I                            1 
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TALES. 


TALES — (See  also  Jury  and  Jury  Trial,  vol.  12,  p.  340). — 
If  by  means  of  challenges  or  other  causes,  a  sufficient  number  of 
unexceptional  jurors  doth  not  appear  at  the  trial,  either  party 
may  pray  a  tales.  A  tales  is  a  supply  of  such  men  as  arc  sum- 
moned on  the  first  panel,  in  order  to  make  up  the  deficiency.* 

Abduction. —  (See  Abduction,  vol.  i,     ii  done  b;  filing;  the  papers,  viz.,  the 
p.  31.)  petition     and     allowance    of     appe*l 

"Taklii("fOTPiirpo«iOf PrecUtntlait    (where   there   is   such  a  petitioc 


—(See  also  Abi 
— To  bring  an  ofTender  within  a  sta 
against  "taking"  girls  from  the 
tody  of  their  parents  or  guardian) 


:),  the  appeal  bond,  and  the 
citation."  Credit  Co.  v.  Arkansas 
Cent  R.  Co.,  138  U.  S.  *6i. 

"Taken  aa  Tme." — An  instruction, 
where  the  accused  is  examined  on  hit 
own  behalf,  that  what  he  testitied  to 
against  hU  interett  is  to  be  "  taken  as 
true,"  is  not  prejudicial  error.  The 
court  said  :  ''  To  say  that  thej  are  to  be 
■  taken  as  true,'  as  was  done  in  this  in- 
stance, is  saying  no  more  than  that  thej 
are 'presumed  to  be  true '  or  are  con- 
clusive for  the  purposes  of  the  case  in 
hand.  1  Greenl.  Ev.,  ff  17. 33 ;  Webst. 
Diet.,  tit.  '  Presume.'"  State  if.  Brooks, 
99  S' 


purposes  of  pi 

essary  that  the  "taking"  should  be  by 
force,  but  the  statute  is  satisfied  if  U 
is  accomplished  by  Improper  solicita- 
tions or  inducements.  Peoples.  Mar- 
shall, 59  Cal.  388.  See  also  Reg.  v. 
Mankletow,  2i  L.  J.  M.  C.  115;  Reg. 
V.  Tlmmins,  10  L.  J,  M.  C.  45 ;  State  v. 
Jameson,  38  Minn.  31. 

"T«k«ii"UiUwAato[JLanlttiT.— Art. 
cirotthqppnal  Code  of  Texas  reads 

■  wKeil  Cdbjmj^tjtjl  by_ih*"li^sbail^  KP(>n 
the  person  of  any  oneViI^^ril'ln  the  act 

e  wife,  provided  the  . 

deceased  Is 
•tot  adultery  have  separated."  It  necessity  for  ordering  a  sale.  "  Take" 
was  held  that  a  proper  construction  of  In  this  sense,  is  equivalent  to  "  require." 
the  term  "  token  in  the  act  of  adultery,"  The  sentence  means  that  all  the  prop- 
as  used  in  the  statute,  does  not  mean  erty  will  be  necessary.  King  r.  Kent, 
that  in  order  to  avail  himself  of  the  39  Ala.  542. 

protection  afforded  by  the  statute,  and  "  Takan  "  Hald  EQUlTalant  to  "  TkkM. 

tojustifythehomlcidalactithehusband  In InTltnm." — A  statute  provided  that 

should  t)e  an  eye  witness  to  the  phys-  an   estate  by  curtesy  should  not  "be 

icalact  of  coition  between  his  wife  and  liable  to   be   attached   or  in  any  war 

her  paramour,  but  It  will  be  sufficient  taken  for  the  debts  of  the  husband.** 

If  he  sees  the  paramour  In  bed  with  It  was  held  that "  taken  "  meant  "taken 

his  wife,  or   leaving   it,  or  in   such  a  in  inoilum."    The  court,  by  Durfee,  T, 

position  as  indicates  with  a  reasonable  said  :  "  The  word  '  taken '   as  used  In 

certainty  to  a  rational  mind  that  they  the  statute  means  In  our  opinion  taken 

had  just  then  committed  the  adulter-  in  muiVhir;  for  instance,ira  tenant  br 

oas  act,  or  were  then  about  to  commit  curtesy  initiate  were  to  mortgage  his 


w ledge  otherwise 

aulred  by  the  husband,  however  posl- 
ve,  of  Uie  adulterous  intercourse  be- 
tween his  wire  and  her  paramour,  will 
bring  the  homicide,  if  he  slay  the  lat- 
ter, within  the  purview  of  the  statute. 
Price  V.  State.  18  Tex.  App.  474;  ji 
Am.  Rep.  313. 

Wlian  an  Appaal  la  "Takan" — "An 
appeal  cannot  be  said  to  be  'taken,' 
any  more  then  a  writ  of  error  can  be 
said  to  be  '  brought,'  until  it  is  in  some 
way  presented  to  the  court  which 
made  the  decree  appealed  from,  there- 
by putting  an  end  to  its  jurisdictii 


estate,  the  statute  would  not  prevent 
the  mortgagee's  enforcing  his  mort- 
gage in  so  far  as  it  could  be  enforced 
consistently  with  the  rights  of  the  wife." 
Brlf^s  V.  Titus,  13  R.  I.  136. 

"Take  •Itwt,"  "be  in  force,"  "ga 
into  operation,"  etc,  are  used  in- 
terchangeably. See  Effect,  vol.  6, 
p.  171. 


rtbe  c 
to  send  it  t 


,  365.  _/ii//oK;«rftn  O'Con- 
nor V.  State.  9  Fla.  335. 
Octo  talM  and  dacaia  talaa  were  the- 

issued  to  summon  such  tKidies  ol  Jurora, 
In  the  case  of  ocio  tales,  eight,  and  In 
se  and   making  It  its  duty     the  case  of  decern  tales,  ten  men,  were 
the  appellate  court.   This     summoned,     1  Bl.  Com.  365. 
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TALESMAN-^TA  VERN. 

TALSBXAS — (See  also  Jury  and  Jury  Trial,  vol.  12,  p.  340). 
— A  talesman  is  a  juror  summoned  to  fill  up  a  panel,  for  the  trial 
of  a  particular  cause.* 

TALLAGE— (See  also  TaxatiojO-— Is  a  general  word  and  in- 
cludes all  "  subsidies,  taxes,  tenths,  fifteenths,  impositions,  or  other 
burdens  or  chaises  put  or  set  upon  any  man."^ 

TAXI — (Sec  also  DRAFT,  vol.  6,  p.  i). — See  note  3. 

TARTTT— (gjcf  also  Revenue  Laws,  vol.  21,  p.  30O. — The  list 
or  schedule  of  articles  on  which  a  duty  is  imposed  upon  their  im- 
portation into  the  United  States,  with  the  rates  at  which  they  are 
severally  taxed.  Also  the  custom  or  duty  payable  on  such  arti- 
cle, and,  derivatively,  the  system  or  principle  of  imposing  duties 
on  the  importation  of  foreign  merchandise.* 

TAVSBN — (See  also  Inns  and  Inn  Keepers,  vol.  11,  p.  5). — 
A  "  tavern  "  is  a  house  licensed  to  sell  liquors  in  small  quantities 
to  be  drunk  on  the  spot.  It  denotes  a  house  for  the  entertain- 
ment of  travelers,  as  well  as  for  the  sale  of  liquors.'  Although 
the  original  definition  of  tavern  was  a  place  where  liquor  was  sold 

I.  Shields  i>.  Niagara  Sit.  Baak,  3  from  the  rough  outside  covering  of  it." 

Hun  (N.  V.)  479.  Napferr.Barney.^BIatchf.  (U.S.)  191. 

S.  People  V.  Brooklyn,  9  Bsrh.  (N.  4.  Black's  Law  Diet. 

Y.)  550;  ?v0/i)if  2  Co.  Ins.  ;33.  6.  State   v.   Chambljss,  Cheves   (S. 

•.  Draft  utd  Tar*  DlKlnsnlilMd, —  Car.)  320;  34  Am.  Dec.  593;  and  in  that 
"Draft  and  tare,  in  a  commercial  sense  case  It  was  held  that  a  license  to  keep 
and  usage,  have  a  separate  and  distinct  a  tavern  Includes  the  privilege  of  re- 
meaning  and  application.  The  former  tailing  spirituous  liquors. 
is  in  allowance  to  the  merchant  when  la /^«  Schneider,  11  Oregon  1S8,  the 
the  duty  is  ascertained  by  weight,  as  In  following  defiDitlon  was  given :  "A 
the  present  instance,  to  insure  good  tavern  has  been  judicially  defined  to 
weight  to  him.  As  defined  in  some  be  'a  house  licensed  to  sell  liquors 
books,  it  is  'a  small  allowance  In  weigh-  In  small  quantities.'  " 
able  goods  made  by  the  king  to  the  A  tavern  Is  "a  house  licensed  to  sell 
importer.'  It  is  to  compensate  tor  any  liquor  to  be  drunk  on  the  spot.  !■ 
loss  Chat  may  occur  from  the  handling  some  of  the  United  Slates,  tavern  Is 
of  the  scales  in  the  weighing,  so  that,  synonymous  with  Inn  or  hotel,  and  de- 
when  weighed  the  second  time, the  ar-  notes  a  house  tor  the  entertainment  of 
tide  will  hold  out  good  weight  The  travelers,  as  well  as  for  the  sale  of 
latter,  tare,  is  allowed  for  the  outside  tlquors,  licensed  for  that  purpose." 
or  covering  of  the  article  Imported,  Webst,  followed  In  Rafferty  v.  New 
whether  It  be  box,  barrel,  hag,  bale,  Brunswick  F.  Ins.  Co.,  18  N.J,  L.434; 
mat,  etc.  Now,  the  tare  In  this  case  3S  Am.  Dec.  525,  where  it  was  held 
was  allowed,  but  the  allowance  for  the  that  the  mere  retailing  of  spirituoDi 
draft  was  refused.  I  cannot  perceive  liquors  without  a  license  does  not  con- 
any  distinction  between  the  two,  as  the  stitute  the  occupant  of  a  house  a  tavera 
right  to  the  allowance  of  the  one  stands  keeper. 

as  express  and  eipllcit,  on  the  statute,  In  its  popular  sense,  as  seen  from  the 
as  the  right  to  the  allowance  of  the  above  definitions,  the  word  tavern  con- 
other.  Both  might  as  well  have  been  veys  the  idea  of  being  a  place  where  llq- 
denied  as  either ;  It  is  a  mistake  to  sup-  uors  are  sold.  In  Its  legal  sense,  this  idea 
pose  that  the  allowance  of  the  tare  has  usually,  thouehnotunifortnly, been 
covers  that  tor  the  draft, for,  OS  is  seen,  recognized,  a  Kent's  Com.  <g7  (a); 
it  is  intended  to  cover  a  different  loss,  Bonner  v.  Weltwrn,  •}  Ga.  296;  Over- 
one  Incident  to  the  weighing  of  the  ar-  seers  of  the  Poor  v.  Warner,  3  Hill  (N. 
tide,  while  the  other  relate*  to  the  loss  Y.)  1501  WorUuun  v.  Com.,  5  Rand. 
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in  small  quantities,  in  the  United  States  any  house  for  the  enter- 
tainment of  transient  guests  is  commonly  denominated  a  "  tavern," 
whether  liquor  is  sold  on  the  premises  or  not.* 

(Va.)669;  Com.  p.  Shortridge,  3  J.  J.  But    in   Overseers    of    the   Poor  v. 

Marsh.   (Kj.)   638;    Hirn   v.   State.  1  Warner,  3  HilUN.  Y.)  150;  Bonner  !■, 

Ohio  St  18;  Linkous  v.  Coin.,9  Leigh  Welborn,  7  Ga.  196,   it  wa»  held  that 

(Va.J  608;  State  !>.  ChamblfSB,  Chevea  houees  of  entertainment  where  liquor 

(S.  Car.)  «a ;  34  Am.  Dec.  593.  was  not  sold  at  retail  were  not  taverns. 

UoBUU  ror  a  Tavern  IncludM  FrlTl-  Tavern.  Hotel,  uidPnbllcHiiaaa  Brnon- 
lage  of  SotaUlnx  Liquor. — Thus  it  has  Tnunu. — "Tavern,""  hotel, "and"  pub- 
been  generally'  held  that  a  tavern  li-  lie  house  "  are  used  sjnonjmouslj  in 
cense  confers  the  privilege  o(  retailing  the  United  Slatti;  and  while  they  en- 
liquor  upon  the  tavern  keeper.  Com.  tertain  the  traveling  public,  and  keep 
V.  Kamp,  14  B.  Mon.  (Ky.)  309;  Gray  guesta.BndreceivecompenBation  there- 
I'.  Com.,  9  Dana  (Kj.)  300;  x^  Am.  for,  they  do  not  lose  their  character, 
Dec.  136;  State  v.  Chamblyss,  Cheves  though  thev  may  not  have  the  privi- 
(S.  Car.)  lii;  34  Am.  Dec.  593.  lege  of  selling  liquors.     The  distinc- 

In  Hirn  i'.  State,  i  Ohio  St  18,  it  lion,asrespectsinnand  tavernkeepers, 
was. held  that  "the  license  to  keep  a  observed  in  England,  under  the  corn- 
tavern  carried  with  It  and  conferred  mon  law,  does  not  exist  with  us,  and 
tiie  privilege  of  retailing  spirituous  liq-  different  names  are  applied  to  them, 
uore,  Bl  clearly  as  if  the  same  had  been  though  "hotel"  and  "house"  are 
positively  expressed."  It  was  there  said  used  commonly  to  denote  a  higher  or- 
that  "  a  license  to  keep  a  tavern,  in  its  der  of  public  houses  than  the  ordinary 
ordinary  signification,  was  understood  tavern  or  inn.  St.  Louis  v.  Siegrist,  415 
to  be  a  license  to  retail  liquors,  and  to  Mo.  593,  where  It  was  held  that  "  tav. 
keep  a  house  of  entertainment."  But  ern,"  in  a  charter  provision  authoriz- 
in  State  v.  Cloud,  6  Ala.  630,  it  was  ing  municipal  authorities  to  "license 
held  that  a  tavern  license  did  not  in-  and  regulate  taverns,"  includes  a  hotcL 
elude  the  liquor  license,  the  latter  be-  Oamlng. — (See  also  Gaming,  vol.  8, 
ing  thirty  dollars  and  the  former  only  p.  1045.) 
ten.  A   house   of   public    entertainment, 

1.  St  Louis  I'.  Siegrist,  46  Mo.  59>;  used   both   as   a  boarding   house   and 

Curtia  v.  State,  5  Ohio  314;   Poster  -c.  tavern,  though   unlicensed,  is   within 

State,  84  Ala.  451.  the  prohibition  of  the  Alabama  statute 

"An  Inn,  tavern,  or  hotel,  is  a  place  against   playing  cards   at   a   "tavem, 

for  the   general  entertainment  of   all  inn,  public  house,"  etc.  Foster  11.  State, 

travelers  or  strangers  who  apply,  pay-  8^  Ala.  451.     In  that  case  the  opinion 

ing  suitable  compensation."     Bish.  St.  of  the  court  was  delivered  by  Somer- 

Cr.  (ad  ed.),  ^  397,  folloiiied  In  Coiner  ville,  J.,  who  said :     "An  inn  is  a  house 

V.  State,  36  Tex.  App,  509.  of  entertainment  for  travelers — being 

In  State  v.  Fletcher,  5  N.    H.  3^8,  it  synonomous  in  meaning  with  hotel  or 

is    said:  "It    is    the   business  of  the  tavern.      It   was   formerly   delined  to 

taverner  to  provide  food,  drink,  lodg-  mean  '  a  house  where  a  traveler  is  fur- 

ing  and  other  accommodations  for  his  nished  with  everything  which  he  has 

guests,  but  this  business  may  be  ex-  occasion    for    while    upon    his    way.' 

ercieed  without  selling  spirits  or  wine  Thompson  -d.  l^tcj.i  B.  A  Aid.  383; 

in   small   quantities,   and   the   sale   of  People  ii.  Jones,  54  ^rb.  (N.  Y.)  3]  i. 

mixed  liquors  Is,  without  doubt,  a  part  But  this  definition  has  neccBsarily  been 

of  the  common  business  of  a  taverner ;  modified  by  the  progress  of  time,  and 

but  it  is  not  necessarily  so.  It  is  there-  the  mutations  in  the  customs  of  society 

fore   clear,  we  think,  that  when  this  and  modes  of  travel  in  modern  times, 

defendant  admits  that  he  is  guilty,  as  An  inn,  however,  was  always,  and  may 

charged  in  the  indictment  of  exercis-  now,  when  unlicensed,  be  distinguished 

ing  the  business  of  a  taverner  without  from   a  boarding  house,  the  guest  of 

a  license,  we  are  not  at  liberty  to  un-  which  is  under  an  express  contract,  ala 

derstand  tills  as  an  admission  tnat  he  is  certain  rate,  and  for  a  specified  time — 

guilty   of  selling  spirits,   or   wine,   or  the  right   of    selecting    the   guest   or 

mixed  liquor  illegally,  and  to  sentence  boarder,  and  fixing  full  terms,  being  the 

him  to  pay  the  penalty  prescribed  by  chief    characteristic   of  the   boarding 

the  statute  for  that  oSense."  house  as  distinguished  from  an  inn. 
4 
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(e)    The     Judgment, 
360. 
rf.   t//im  His   Official  Bond 
(See  bIbo   Bonds,  vol.  a, 
p.448;  Pl'blic  Officers, 
vol.  19.  p.  378;    Surety- 
ship, vol.  24,  p.  714],  360. 
6.    Compensation    of  Colbetors 

(See  also  Public  Of  FiCKRs, 
vol,  19,  p.  378),  363, 
XV,  Tu  SalcB.  lifj. 

\,  Personal  Praferfy,  367. 
a.  Lands,  36S. 

a.  Power  to  Sell.  368. 

*,  Primary     Uabilily     of 

Personalty,  370. 
e.  Proceedings         Before 
Sale— Notice,  37 j. 
"      ■    d.   Conduct  of  Salr,  381. 

(I)    Tim,  and  Place,  3S1. 
(a)  Must  Br   by  Proper 
Officer,  383. 

(3)  Quantity  to  Be  Sold 
—And in  What  Par- 
cels, 384. 

(4)  Illegal  and  Bxcfssive 
Tones  and  Charges 
—Omitting  Back 
Taxes,  387. 

(5)  Competition  at  SaU 
— Fraud,  391, 

(6)  Wko  May  Purchase 
(See  Tax  Titles, 
vol.  as,  p.  674),  394. 

(7)  Terms  of  Sale, -ta^. 
t.  Proceedings  After  Sale, 

396.  [396. 

(l)   Report   and    Record, 

(a)   Confirmation,  398. 

(3)   Certificate,  yi^. 
XVt.  Forfeiture      for      NoncompU- 
snce   With   Tax    Laws    (See 
also  Tax  Titlss),  403. 
I.   The  Doctrine,  ^3. 
a.   Constitutionality ;Constrne- 
tien  of  Statutes,  405. 

3.  Redemption,  407. 

4.  Waiver.  407. 

XVII.  Redemption  Prom  Tax  Sale, 
1.  Definition,  408.  [408. 

a.  Origin  of  Ike  Right,  409. 

3.  Construction     of    Redemp- 
tion Statutes,  410. 

4.  The    Law    Governing   the 
Right,  r- 


5.  Nature  of  tie  Right,  nil. 

6.  Effect  of  Redemption.  n\l. 

7.  Mode  of  Redtmption,  411. 


.   Who  May  Redeem,  ^l. 


'ay  Redeem, 
Rule,  413. 
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h.  InstaHct!,  413. 
c.  Morlgagrrs,  415. 

d.  FavmtHt     by    Stranger, 

e.  Part  Oainert,  416.  [416. 
9.  Periodjor  Redemption,  418. 

a.  In  General,  ^o. 

h.   Waiver  of  Reqairrments 

as  to  Time,  419. 
e.  Persona    Under  Disabil- 
ity, 4'9- 
,10.  Paymetit  and  Tender,  t^\. 
a.  in  General,  \i\.         [4II. 
ft.  Kindof  Money  Required, 

c.  To  Whom  Made,  421. 

d.  When    Dispensed     With, 

4*3- 

(1)  Mistake  or  Fraud  ef 

<i)  Fraud  aJF  Purchaser, 

e.  Equitable  Redemfiien, 
II.  Amounl.^li,.  [4J4. 
13.  Notice  to  Redeem,  416. 

a.  Generally,  416. 

ft.  To  ff-low  Given,  4A 

{I)  In  General,  43S. 

(I)    7|Af  On-aer,  4J8. 


!  Assessed,  430. 

(.  General  RequisHet,  430. 

rf.  Contents  of  Notice,  431. 

(i)   rjc    Expiration    of 

tie  Time  to  Redeem, 


w 


Amount  Due,  433. 


/.  Af  davit  of  Servi 
Publicaiian,  433. 
13.  Evidrnre,  435. 
H.  Remedii  " 

llBpMl 

of  tbe  Avail*  of  TasMion, 


14^  Rem, 


•ianibution   and    Dlapoaidoii 
437. 
.  SeltlemenI    Between    State 
and  County,  ^yj. 
1.  Accounting   Set-ween    Sub- 
divisions of  the  State,  441. 
3.  Appropriations.  441. 

XIX.  Kemediea  for  Erroneoua  and 
Illegal  Taxation,  445. 
I.  Remedies  of  the  Stale,  4^5- 
(I.  Remedies  by  Legislative 

Action,  445^ 
S.  Reassessment,  447. 
3.  Remedies  of  the  Taxpayer, 
448. 

'•         -•    "■   '■       '   the 


Prohibition,  vol.  19,  p. 
174).  4^5- 

e.  Injunction  (See  Injunc- 
tion, vol.  10,  p.  857),  465. 

f.  Refunding  and  Recov- 
ery of  Taxes  Paid,  465. 

g.  Remedies  Against  Pho- 
lic  Officers  (See  also 
Public  Officers,  vol. 
19.  P- 3^8),  474- 

( I )   Official  Liability  in 

(feneral,  474. 
(a)   Tort(Trespass),^Tl. 

(3)  Cnw.478. 

(4)  Trover,  4ri- 

(5)  Manda 


Ml 


>,  p. 


1070.47^. 
XX.  Occupation,     BusmeBB,     and 
Privilej^e  Taxes,  479. 
1,  Power  to  Impose.  479. 

a.  In     General  —  Consfiln- 

tional  Limitations,  479.  - 

ft.  Delegation  of  Ike  Patuer, 


:    Taxable     Subjec, 


-  What 


General,  484. 

ft.  Particular  Pursuits,  4S6, 
(1)  Professional      Occu- 
pations, 486. 
(3)  Merchants.    Dealers, 
and  Manufacturers, 
487.  [488. 

(3)  Banks,  Bankers,  etc., 

Prantkises  (See  Taxa- 
tion (Corporate),  vol. 
as),  488. 
d.  Taxes  OH  Legacies  and 
Inieritirnces  (See  Suc- 
cession Taxes,  toI.  14, 
E;  «i>'  ^-  „ 

«.  Dog  Taxes,  489. 
3.  Mow  imposed,  489. 


c.   Where  Imposed,  492. 
4.  Collection  (See  also  supra, 
this  title,  Collection),  ^ifl. 

XXI.  Local  AsaeMmenta,  494. 

1.  Nature  and  Purpose— Dis- 
tinguished from  Taxation 
Generally,  494. 

3,  Principle  of  the  Imposition 
—Benefls.  496. 

3.  Po-iver  to  Make,  498. 

a.  Statutes  and  City  Ordi- 
nances, 498. 
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4.  Imfovtmtnts    for    Whick 
Made,  507, 
a.  Streets,  507. 
*.  Sidenalkt,  508. 
C.  Sewers,  5 1 0. 
d.  Draini,  511. 
t.  Ltveei  and  Diket,  513. 

/.  Paris,  514. 

«,   Water  Fifes,  },\\, 
,  Miscellaneous  Cases,  515, 

5.  AptoriionmeHt,  516. 
o.  /»  Ge-era/,  J16. 
j,  £^  Benefits,  ^21.        [534. 

c.  According    la   Frontage, 

d.  According  to  Area,  5». 
«.  According  to   Value,  5^6. 

6.  Froferty  Assessable,  517. 
«.  /»  General,  537, 
f.  Public  Proferty,  537. 

c,  Froferty   of   Railroads, 

(/.  Agricultaral    Lands    in 
Cities,  531.  [531. 

7.  Assessment       Froeeedtngi, 

a.  Comfliance  Witk   Statu- 
tory Ft 

b.  Determ, 

"ty-.  533. 

e.  Petition      of     Proferty 
Oa/ners,  533,  '    XXII. 

d.  Ordinances,  Resolutions, 
"'t-.  537. 

(I)  Necessity  of  131- 
(1)   Enactment,  537. 

(3)  Requisites  as  to  Form 
and  Sufficiency,  540. 

(4)  Publication,  544. 
«.  Notice,  545. 

(I)  Necessity,  545. 
(3)  Requisites,  JA'^. 

(3)  Purpose  of  Notice- 
Right  to   be  Heard, 

(4)  Waiver,  550.        [548. 
/■.  JSe  jJiMMineiiC,  551- 

(i)   T'lme  0/"  Assessment, 

551- 
(a)  Plans  and  Estimates 
of  E>.fenses,  ?,S2. 
(a)   /b    General— By 
Whom  Made,$c,i, 
(*)   »'Aa(   to  Se   /»■ 
e/Mf/«f,  553- 
{3)  Determination        oj 
Benefits,  554. 
(a]   Commissione rs. 
Assessors,   etc.— 
Their    Affoint- 
Mtnt,    ^ualifica 


Assessing  Bene- 
fit'. 556. 
(c)  Befort    of  Com- 
missioners, ssS. 
g.  Confirmation    of  Refort 

ana  Assessment,  560. 
li.  Reassessment,  ^2. 
i.  Legislative     Power     to 
Validate     Void    Assess- 
ments, 561. 

8.  Collection   of   Assessments, 

a.  Demand,  56^ 

b.  Personal  Liability,  564. 

c.  Lien  on  Proferty,  (66. 
(I)  /«  General,  5». 
(3)  Enforcement,  567. 

d.  Who  May  ColUct,  567. 

e.  Pleadings,  569. 
f  Evidence,  569. 
^.  Defenses,  570. 

9.  Remedies,  57*. 
o.  ^/iKi7/,  s7t. 

«.   Certiorari,  SJ3. 
e.  Equitable  Relief,  573. 
(l)  /«  General,  573. 


(3)  Injunction,  ii^   [575, 
(3)  Action  to ^uiet  Title, 

d.  Recovery  Sack,  575, 

e.  Esloffel,  576. 
Uunicipal  Tautioo,  576. 
I.  Its  Nature,  ^76. 

3,  Mnnicifat   and    Corforatu 
Purfoses,  577. 
o.  /»  Ge»era/,  S77. 
*.  Taxation  in  Aid  of  Rail- 
roads, 578. 

f.  Sinking     Fund     Taxes, 
579- 

3.  Power  to  Imfose,  580. 
d.  /m  General,  580. 

i.  Jj*   Necessary    Imflica- 

tion,  584.  [585. 

r.  Limitations  on     Po-wer, 

d.  Withdrawal  or   Altera- 
tion of  Power,  590. 

e.  Power  to  Imfose  Sfecial 
Taxes,  593. 

/.  Division  and  Consolida- 
tion of  Districts,  594. 

4.  Compulsory  Taxation,  595. 
a.  Legislative    Compulsion, 


a.  Jh  General,  596. 
*,   ATotice  of  Election,  sijS. 
c.   The  Proceedings,  599. 
6.  Subjects  of  MuHicifal  Tax- 
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o.  /a   Gtntral,  601. 

e.  Public  Property,  604. 

c.  Property  in  Adjacent 

Territory,  605. 
rf.  Agricultural  Lands,^K. 
t.  Detached    Territory,  6o6, 
/.  Exemflions,  606. 

7.  "TA*  MjjejiMeii/,  608. 

8.  nr  ColUclioH,fiOi^ 

9.  TiixM  in  Particular  Bit- 
Iricti  and  ^ne-'  *'—•'■- 
/a/i/i*!,  610. 

a.  Generally,  610. 

b.  Sekool  Dittricti 
School  Taxei,  6tl. 
(I)  In  Gemeral,6ii. 

<a>   The  A sseaimeni,  613. 
(3)  Limilatiom  and  Re- 
strictions, di  s. 


Afunia 


(4J   Collection   and   Dis- 
tribution, 615. 

c.  Highway  Districts  and 
Street  and  High-may 
Taxes,  616. 

(1)  /<!  General,  f>\(3. 
(z)  Road  Labor,  bi\. 

d.  Drainage  and  Reclama- 
tion Districts  and  Drain- 
age Taxes.  (See  sufra, 
this  tide,  Local  Assess- 
ments. See  aUo  Drains 
AND  SawERs,  vol.  6,  p.  a), 
623. 

(.  Levte       Districts      and 

Taxes,  623. 
/.  Park  Districts  and  Taxes 
(See     snfra,     this     title, 
Local  Assessments),  613. 


L  TAxn  AVS  Taxation  SxnaiD.  —Taxes  are  burdens  or  charges 
imposed  by  law  upon  persons  or  property  for  public  purposes  or 
to  accomplish  some  governmental  end.'  Theyarc  the  enforced  pro- 
portional  contribution  of  each  citizen  and  of  his  estate,  levied  by 
the  authority  of  the  state  for  the  support  of  government  and  for 
all  public  needs  ;  * — the  regular,  uniform,  and  equal  contributions 
which  the  people  arc  required  to  make  for  the  support  of  the 
government,"  and  for  carrying  out  and  making  effective  those 


1.  TazM.  —  Hanson  v.  Vernon,  37 
Iowa  38;  I  Am.  Rep.  215;  Mobile  v. 
DBrgai],45  Ala.  ^o;  Perry  v.  Waih- 
burn,  aoCal.  318;  People  »,  McCreery, 
34  CbI.  433 ;  Judd  -v.  Driver,  1  Kan.  455-, 
Mitchell  w.  Williams,  17  Ind.  61;  Al- 
len V.  Jay,  60  Me.  124;  11  Am.  Rep. 
iSj ;  Van  Horn  v.  People,  46  Mich.  183; 
41  Am.  Rep.  159;  Hawkins  v.  Carroll 
County,  50  MisB.  735;  Matter  of  New 
York,  II  Johns.  {N.  Y.)  77;  Clegg  v. 
Slate,  43  Tei.  605;  Davidson  v.  Ram- 
ie; County,  18  Minn.  4S3;  Knowllon 
V.  Rock  County,  9  Wis.  410;  Hale  v. 
Kenosha,  29  Wis.  599;  Dalrymple  v. 
Milwaukee,  33  Wis.  178;  B  rod  head  i>. 
Milwaukee,  19  Wis.  624;  88  Am.  Dec. 
711;  CitlzenB<^Sav.,etc.,  Assoc,  d.  To- 
peka,  30  Wall.  (U.  S.)  655. 

A  tax  is  an  imposition  for  the  supply 
of  the  public  treasury.  Philadelphia 
Assoc.,  etc.  II.'  Wood,  39  Pa.  St.  73. 

A  tax  is  the  means  bv  which  a  burden 
primarily  borne  by  the  state  is  trans- 
ferable to  the  citizen.  Morton  t>.  Comp- 
troller General,  4  S.  Car.  430. 

Taxes  are  a  public  imposition  levied 
by  authority  of  the  government  for  the 
purpose  of  carrying  on  the  govern- 
fflent  In  all  Its  machinery  and  opera- 
tions.   Northern  Litierties  r.  SI.  John's 


S.>  6«. 

1.  Opinion  of  Justices,    (8 
State  V.  Western  Union  Ti 


Inlon  of  Justices,    rfl  Me.  590; 


:i.  Co! 


73 


Me.  518;  Peirce  v.  Boston,  3  MetT 
(Mass.)  530;  Baltimore  1'.  Green 
Mount  Cemetery,  7  Md.  517  ;  Glasgow 
V.  Rowse.  43  Mo. 479;  State T'.  Yellow 

{acket  Silver  Min.  Co.,  14  Nev.  3»; 
lorrU  1'.  Lataurie  (La.  1887),  i  So. 
Rep.  tv). 

Taxes  are  imposts  levied  for  the 
support  of  the  government,  or  for 
some  special  purpose  authorized  by  it. 
Meriwether  r.  Garreii,  10a  U.  S.  473; 
Lane  County  v.  Oregon,  7  Wall.  (U. 
S.)  71;  De  Pauw  v.  New  Alhany,  23 
Ind.  206;  Geren  v.  Gruber,  j6  La. 
Ann.  697;  Whiteaker  v.  Haley,  3 
Oregon  138;  Pray  v.  Northern  Liber- 
Pa.  St  69;  Camden  T/.  Allen, 
ioard  of  Education  v. 
;c.,Co.,  18W.  Va.+, 


The  word  " 
in    the    lllin 
any  tax,   special   1 
interest,  or  penalty.     Blake  v.  People, 
109  111.  504. 

S.  New  London  v.  Miller,  60  Conn. 
113;     Board   of    Education    v.    Old 
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things  which  are  useful  and  which  conduce  to  the  public  welfare 
and  well  being,' 

Taxation  is  the  process  or  means  by  which  the  taxing  power  is 
exercised.*  It  is  the  exaction  of  money  or  services  from  indi- 
viduals as  and  for  their  respective  shares  of  contribution  to  any 
public  burden,'  for  the  purpose  of  enabling  the  government  to 
execute  and  discharge  its  functions,' 

n.  Hatuee — 1,  Toxea  Biitin^aiihed  From  Debts. — A  tax  differs 
from  an  ordinary  debt  in  that  its  obligation  does  not  depend  on 
contract.*    Generally,  in  the  absence  of  statute,  the  collection  of 

Dominion,  etc..  Co.,  18  W.  Va.  441 ;  U,  Tax  leglslallon  means  tbe  making  of 
S.  V.  Baltimore,  etc.,  R.  Co.,  17  Wall,  laws  that  are  to  furnish  the  measure  of 
(U.  S,)  312.  every  man's  dutj  in  support  of  the  pub- 
Taxes  are  the  portion  that  each  in-  llcbiirdens,  and  the  means  of  enforcing 
dividual  gives  of  his  property  in  order  it.  Philadelphia  Assoc,  etc.  11.  Wood, 
to  secure,  or  have,  the  perfect  enjoy-  39  Pa.  SL  73. 

ment  of  the  remainder.  Duer  f.  Small,  The  term  "UKStion  "  applies  to  all 

17  How.  Pr.  ( U.  S,  C,  C.)  JOi.  assessments  for  public  purposes  which 

Taxes  are  the  property  of  the  citizen  are  called  taxes  and  are  authorized  by 

taken  from  tbe  citizen  by  the  govern-  law,  including  taxation  for  municipal 

ment     for     governmental     purposes,  purposes.     Dubuque  v.  Illinoii  Cent. 

Opinion  of  Justices,  58  Me.  590.  R.  Co.,  39  Iowa  j6. 

A  taxis  a  sum  of  money  assessed  un-  I.  People  v.  Brooklyn,  4  N.  Y.  419; 

der  the  authority  of  the  sUte  on  the  55  Am.  Dec.  166;  Astor  v.  New  York, 

person  or  property  of  an  Individual  for  37   N,  Y.   Super.  Ct.  539;   Taylor  v. 

the  use  of  the  sUte.     Allen  v.  Jay,  6a  Palmer,  21   Cal.  340;   Woodbndge  i>. 

Me.  m:  11  Am.  Rep.  185.  Detroit,   8   Mich.    274;    Hammett   v. 

1.  Hilbish    V.    Catherman,  64   Pa.  Philadelphia,  65  Pa.  St.  146;  3  Am. 

St.  iji.  Rep.  615. 

Taxes  are  public  burdens   Imposed  Taxation  implies   tribute   from   the 

generally  upon  the  Inhabitants  of  the  governed  to  some  form  of  sovereignty. 

whole  state,  or  upon  some  civil  division  West    Hartford   v.   Board    of    Water 

thereof,   for   governmental    purposes,  Com'rs,  44  Conn.  360.  It  is  that  tribute 

without  reference  to  peculiar  beaefilB  forthesupport  of  government  imposed 

to  particular  individuals  or  property,  on  property.  In  return  for  the  protec- 

Roosevelt   Hospital  v.  New  York,  84  tion  and  advantages  which  the  govern- 

N.  Y.  io3.  ment  affords  to  the  owner.     Exchange 

Taxes    are    enforced    contributions  Bank  v.  Hines,  3  Ohio  St.  1. 

from  persons  and   property,  levied  by  \.  Opinion  of  Justices,  c8  Me.  590. 

the  state  by  virtue  of  its  sovereignty,  for  In  Emery  v.  San  Francisco  Gas.  Co., 

the  support  of  the  government.    The  28  Cal.  345,  it  was  held  that  the  words 

state  demands  and  receives  them  from  "taxation"  and  "lax,"  as  used  in  the 

the  subjects  of  taxation  within  its  juris-  Caiifornia  constitution,  relate  to  such 

diction,  that  it  may  be  enabled  to  carry  general  taxes  upon  all  property  as  are 

lis  mandates   into  effect  and   perform  levied  to  defray  the  ordinary  expenses 

the  functions  of  government ;  and  the  of  the  state,  county,  town,  and  municl- 

citlzen  pays  from  his  property  tbe  por-  pal  governments. 

tion  demanded,  in  order  that  he  may,  e.  State  w.  Yellow  Jacket  SIlverMin. 

by  means  thereof,  be  secured  in  the  en-  Co.,  14  Nev.  220;  Bradley  v.  McAfee, 

joyment  of  the  benefits  of  organized  7   Bush  {Ky.)  667;  3   Am.   Rep,  309; 

society.     Succession  of  Mercier,4z  La.  De  Pauw  v.  New  Albany,  33  Ind.  304; 

Ann.  1135.  Perry  v.  Washburn,  30  Cal.  318;  Peo- 

S.  Taxation.  —  Knowlton     -a.     Rock  pie  i>.  Shearer,  30  Cal  645;  Dubuque  x<. 

County.gWis.  410;   Frost  p.  Flick,  1  IllinoisCent.  R.  Co.,  39  Iowa  6o;GereD 

Dak.  131  ;  Black's  Law  Diet.,  tit.  "Tax-  v.  Gruber,  16  La.  Ann.  694;  Shreve- 

ation."  port  (■.  Gre^,  28  La.  Ann.  836;  Mor- 

The  ordinary  exercise  of  t)w  taxing  ris  r.  Lalaurie,  39  La.  Ann.  47;  White- 
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a  tax  is  not  enforceable  by  an  action  of  debt ;  *  nor,  in  the  ab- 
sence of  statute,  does  it  carry  interest ;'  nor  is  it  the  subject  of  set- 
off against  an  indebtedness  of  the  taxing  district  to  the  tax- 
payer ;  3  nor  is  its  nature  as  a  tax  affected  by  the  fact  that  the 

Dugan  V.  Baltimore,  i  Gill  &  J.  (Md.)  at    law    may   be    maintained    by   the 

499;  Peirce  v.  Boston.  3  Met.  (Mass.)  Unitfd  Stales  to  recover  taxes  duly  as- 

jio;  Board  of  Education  v.  Old  Do-  Besaed  and  levied.  Garrett  p.  Memphis, 

minion,  etc.,  R.  Co.,  18  W.  Va.  441 ;  j  Fed.  Rep.  860;  Dollar  Sav.   Bank  v. 

Hibbard  I-,  Clark,  56  N.H.  155:32  Am,  U.  S.,  19  Wall.  lU.  S.)  ia;. 

Rep.  44a;  Camden  i..  Allen,  16  N.  J.  L.  9.  Camden  jv  Allen,  36  N.J.  L.  398; 

398;  Carondelet  v.  Picot,  38  Mo.  115;  Haskell  v.  Bartlett,  34  Cal.  181;  People 

Jonesboro  v.  McKee,  3  Yerg.  [Tenn.)  f.Hagar.sa  Cal.  171;  AuguBtat'. North, 

i67;Shaw».Peckett,i6Vt. 48a;  John-  57Me.393;  a  Am.  Rep.  55;  Danforth 

son  V.   Howard,  41   Vt.   12a;  98  Am.  v.    Williams,   9   Mass.   334;    Western 

Dec.  568;  Webster  v.  Seymour,  8  Vt  Union  Tel.   Co.  v.  Stale,  5-;  Tex.  314: 

135;  llane  County  v.  Oregon,  7  Wall.  Shaw  v.  Peckett,  16  Vt.  4S2;  Board  of 

(U.  S.)  71 ;  Meriwether  v.  Garrett,  loa  Education  v.  Old  Dominion,  etc..  Co., 

U.S.47^/ii  re  Durvee,  3  Fed.  Rep,  18  W.  Va.  441;  Crabtree  i'.  Madden,  54 

68:  Crabtree  v.  Madtfen,  54  Fed.  Rep.  Fed.  Rep.  416.  See  also  Perry  County 

436;    Jack  v.  Weiennett,  115  111.  105;  u.  Selma,  etc.,  R,  Co.,  65  Ala.  391. 

Sb  Am.  Dec.  139.  But  see  San  In  Warren  R.  Co.  v.  Belvi'dere,  35 
•rancisco  Gas  Co.  ti.  Brickwedel,  N.  J.  L.  584,  it  was  held  that  a  certain 
62  Cal.  641  ;  Gould  v.  Baltimore,  59  percentage  added  Co  a  tax  at  the  time 
Md.  378;  Duntap  v.  Gallatin  County,  of  its  collection  was  not  interest,  but  in 
15  111.  7  ;  Daily  v,  Swope,  47  Miss,  ^Oj.  the  nature  of  a  penalty  for  delinquency 
The  distinction  between  a  debt  and  inpayment,andacreatuTeaf  Chestatute. 
Btax  is  that  between  a  man  volunu-  S.  Hibbard  u.  Clark,  56  N.  H.  155; 
rily  binding  himself  to  pay  money  to  33  Am.  Rep.  443 ;  Himmelmann  v. 
the  governinent,  and  the  government  S  pan  age  1,  39  Cal.  389;  Wayne  v.  Sa- 
binding  him  to  do  BO  when  he  has  no  vBnnBh,56Ga.  448;  Hawkins f.  Sumter 
option  but  to  pay.  People  v.  Sey-  County, 57  Ga,  166;  Augustan.  North, 
mour,  16  Cal.  340;  ;6  Am.  Dec  521;  57  Me.  392;  3  Am.  Rep.  55;  Peirce 
Perry  v.  Washburn,  20  Cal.  318.  v.  Boston,  3  Met,  fMass.)  520;  Home 
1.  Camden  v.  Allen,  36  N.  J.  L.  398;  Sav.  Bank  v.  Boston,  iji  Mass.  aSo; 
Perry  v.  Washburn,  2oCal.3i8;  Crapo  Nebraska  City  v.  Nebraska  City  Gas, 
f.StetBon,8  Met.  (Mass.)  394;  And-  etc.,  Co.,  9  Neb. 339;  Camden  r.  Allen, 
over,  etc..  Turnpike  Corp.  v.  Gould,  6  26  N.  J.  L.  398;  McCracken  v.  Elder, 
Mass.  44;  4  Am.  Dec.  80;  Augusts  v.  34  Pa.  St.  339;  Trenholm  v.  Charles- 
North,  57  Me.  393;  3  Am.  Rep.  55;  ton,  3  S.  Car.  349;  16  Am.  Rep.  732; 
Packard  t.Tisdale,  50  Me.  376;  Rich-  Johnson  v.  Howard,  41  Vt.  123;  98 
ards  V.  StOKsdeli,  ai'lnd.  74;  Hibbard  Am.  Dec.  568;  Humphreys  -o.  Patton, 
V.  Clark,  56  N.  H.  155;  aa  Am.  Rep.  31  W.  Va.  330;  Board  of  Education  v. 
443;  Dreake  v.  Beasiey,  26  Ohio  St.  Old  Dominion,  etc.,  Co.,  18  W.  Va. 
%lt;  Shaw  V.  Peckett,  36  Vt.  483;  44i;Apperson  v.  Memphis,  3  Flipp. 
Johnson  V.  Howard,4tVt.  i33;98  Am.  (U.  S.)  363;  Crabtree  t.  Madden,  54 
Dec.  568  i  Board  of  Education  ti.  Old  Fed.  Rep.  426 ;  Cobb  v.  Elizabeth  City, 
Domiaion,etc.,Co.,i8  W.Va.  441.  And  75  N.  Car.  i;  Battle  v.  Thompson,  65 
see  Meriwether  v.  Garrett,  103  U.  S.  N.  Car.  406;  Wein»lein  v.  Newbern,7i 
472;  Dunlap  V.  Gallatin  County,  15  N.  Car.  535 ;  Fitzbugh  v.  Cotton  Belt 
111.  7:  Dennis  v.  Maynard,  15  111.  477;  Levee  Dist.,  54  Ark.  324;  State  v. 
Carondelet  11.  Picot,  38  Mo.  135;  Miller  Baltimore,  etc.,  R.  Co.,  34  Md.  344; 
V.  Hale,  36  Pa.  St.  433 ;  McCall  1;.  Morris  v.  Lalaurie,  39  La.  Ann.  47. 
Lorimer,  4  Watts  (Pa.)  351.  The  doctrines  of  set-off  and  counter- 
This  rule  Is  not  universal,  there  be-  claim  do  not  obtain  in  revenue  mat- 
ing cases  holding  that  in  the  absence  ters.  Morgan  v.  Pueblo,  etc.,  R.  Co., 
of  a  statutory  remedy,  or  if  the  statu-  6  Colo.  478. 

tory  remedy  is  not  made  exclusive,  a  In  Kentucky  *.  Owensboro,  etc,  R. 

St  of  action  exists.     S^in/ra.ihii  Co.   (Ky.   1SS4),    17   Am.  &   Eng.   R. 

;,  Collecliea.  Cas.  42S,  it  was  held  that  where  the 

Fadantl    Taxai.  —  Independently  of  state  institutes  an  action  against  a  citi- 

■CUofCoQgressauthorizingthem,aults  zen  for  the  recovery  o(  taxes,  he  may 
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statute  authorizing  its  imposition  authorizes  the  institution  of  an 
action  for  its  recovery,* 

Taxes  are  not  assignable  as  debts  ;•  nor  are  they  provable  in 
bankruptcy  as  such  ;*  nor  are  they  within  the  purview  of  statutes 
relating  to  imprisonment  for  debt.*  And  the  repeal  of  a  statute 
imposing  a  tax  is  not  within  the  meaning  of  constitutional  pro- 
hibitions against  the  passage  of  laws  impairing  the  obligation  of 
contracts.* 

2.  TaxH  DiRtingniihed  From  Other  ImpodtioBS. — Taxes  differ  from 
subsidies*  and  from  forced  contributions.'  Speaking  broadly, 
taxes  may  be  said  to  include  local  assessments,  the  foundation  of 
the  right  to  impose  the  latter  resting  in  the  taxing  power;  but 
as  the  terms  "  taxes  "  and  "  local  assessments  "  are  used  generally, 
the  latter  are  not  included  in  the  former,  the  term  taxation  being 
deemed  to  embrace  the  raising  of  revenue  for  the  general  ex- 
penses and  purposes  of  the  government,  while  assessments  are  for 
improvements  especially  beneficial  to  particular  individuals  or 
neighborhoods,  and  imposed  in  proportion  to  benefits.' 

Tclj  upon  a  counlerclalm   or    let-oS  B.  Auguati  v.  North,  57  Me.  jgi ;  z 

to    reduce   or   prevent  the  recoverj'.  Am.  Rep.  J5;  Mount  v.  Stste,  6  Blatjd. 

but  cannot  httve  judgment  over  iKaliiat  (Ind.)  35 ;  McQuf  Iken  v.  Doe,  S  Blackf, 

the   suteln  the  absence  of  legislation  (Ind.)  581;  Abbott  v.  Britton,  33  La. 

Butfaorizing  it.  Ann.  511  ;  Fenelon's  Petition,  7  Pa.  SL 

1.  Meriwether  (■.  Garrett,    loa  U.  S.  i73;Ross  ti.Lane,3  Smed.&M.(M!8«.> 

(72;   State  ».    Yellow    Jacket    Silver  695;  Howe  v.  Starkweather,  17  Man. 

lln.  Co.,  14  Nev.  330.  340',  Mitchell  v.  Board  of  Truatees.  71 

Tbe  government  has  the  tame  right  N.  Car,  400;  Lane  County  v.  Oregon, 

to  enforce  a   dutj  aa  a  debt  and  may  7  Wall.  (U.  S.)  71;  Ketchum  c.  Pacific 

enforce  it  In  the  same  way.     People  v.  R.  Co.,  4  Dill.  (U.  S.)  +1. 

Seymour,    16  Cal.  340;  76   Am.  Dec.  <.  Tyson  v.  School  Director*,  51  Pa. 

11;  Perry  v.   Washburn,  30  Cal.  318.  St.  9;   State  t/.  U.  S.,  etc.,  Express  Co, 

"    ■'"' r._.  J    J  J  Iowa  41a  60  N.  H.319;  Sanborn  i/.  Rice  County, 

_        assignee  of  a  9  Minn.  373 ;  Knowlton  i>.  Rock  Coun- 

tax  cannot  enforce  its  collectfoD.    Mc-  ty,  9  Wis.  410. 

Inernj  [<.  Reed,  13  Iowa  410,  T.  See   Lexington   v.  McQuillan,  9. 

The  assignment  of  a  right  to  sue  tor  Dana  (Ky.)   513;   35   Am.   Dec.   159; 

and  enforce  taiea  voted  t^  a  township,  Woodbtidge  v.  Detroit,  8  Mich.  374; 

does  not  pais  the  right  to  the  assignee  Knowlton  v.  Rock  County.  9  Wis.  410. 

dischai^Ced  of  the  equities  between  the  a.  See  infra,  this  title,  Lotal  Aasess- 

assignor  and  the  taipayert.     Sully  v.  menU,   where   the   distinction   is  dls- 

Drennan,  113  U.  S.  387.  cussed. 

■.  In  re  Duryee,  3  Fed.  Rep.  66.  Constitutions    genersUj    recognize 

4.  Appleton    V.    Hopkins,   5     Gray  two  modesof  taxation, theoneforgen- 

(Mass.)  530;  Harris  i'.  Wood,  6  T.  B.  eral  purposes,  the  other  for  local.  Tay- 

Mon.  (Ky.)  641 ;  Ex  farte  Lynch,  16  lor  v.  Chandler,  9  Heisk.  (Tenn.)  349. 

S.  Car.  33;  Charleston  v.  Oliver,  16  S.  Where  the  purposes  of  an  imposition 

Car.  47;  Board  of   Education  v.  Old  are  general,  it  is  to  be  regarded  as  a 

Dominion,  etc.,  Co.,  18  W.  Va.  441 ;  tai  in  the  most  general  seme  of  that 

San  Antonio  -v.  MehaSy,  96  U.  S.  311.  word,  and  subject  to  the  rules  of  law 

Andsee  Webateri/.  Seymour,8  Vt.i3S.  which  govern  Uies,     Jones  d.  Water 

A  statute  abolishing   imprisonment  Com'rs,  34  Mich.  373;  People  ii.  Why- 

for  debt  does  not   prevent   imprison-  ler,  41  Cal.  351;   Hale  t.  Kenosha,  39 

ment   for   the   nonpayment   of    taxes.  Wis.  599. 

Board  of  Kducation  tj.  Old  Dominion,  Taxes  are  levied  for  general  public 

etc..  Co.,  iS  W.  Va.  441 ;  Appleton  11.  purposes  upon  all  alike,  and  are  com- 

Hopkins,  5  Gray  (Mass.)  ^30.     Andsee  pensated  for  by  the  equal   protection 

Webster  v.  Seymour,  8  Vt.  135.  of  goTernment  afiorded  to  all;  while- 
14 
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A  license  differs  from  a  tax  in  that  it  consists  of  a  right  granted 
by  competent  authority  to  do  an  act  which,  without  such  author- 
ity, would  be  illegal,  as  distinguished  from  a  mere  rate  or  sum  of 
money  assessed  upon  the  person,  property,  or  business  of  the 
citizen.* 

So  the  terms  "excise,"  "duty," and  "  impost,"  while  used  fre- 
quently as  synonymous  with  "  tax,"  and  depending  for  their  ex- 
istence upon  the  power  to  tax,  have  a  distinct  meaning,  an  excise 
being  an  inland  tax  or  duty  iaiposed  on  certain  commodities  of 
home  production  and  consumption,  as  spirits,  tobacco,  etc.,  or 
on  their  manufacture  and  sale,  and  being  a  fixed,  absolute,  and 
direct  charge,  not  based  on  rules  of  apportionment  or  equality.* 

MsessmentB  are  laid  for  local  purpoKs  A  license  fee  is  a  price  paid  for  a 

upon    local   objects  and    are    recom-  franchise  or  privilege,  and  !b  not  a  tax. 

pensed  in  local  benefits  and  Improve-  Chilvers  v.  People,  ti  Mich.  43;  Pleu- 

mems.     Ridenour  v.  Saffin,  i    Handy  ler  v.   State,   11   Neb.   547.     And   lee 

(Ohio)  464.  East  St.  LouU  v.  Wehrung,  46  III.  39a. 

Assewments  upon  property  for  local  Unless  the  imposition  and  payment 
improTements  are  involuntary  exac-  of  a  tax  confers  some  rif(ht  upon  the 
tioBS,  and  in  this  respect  stand  on  the  person  paying  it,  which  otherwise 
game  footing  with  ordinary  taxes.  Ha-  would  not  have  existed,  it  cannot  prop- 
gar  v.  Reclamation  Dist.,  111  U.  S.  701.  eriv   be   called  a  license.     Fleuter  v. 

WUw  KatM.  — In  Jones   v.   Water  State,   11    Neb.   547;    Youngblood    o. 

Com'ra,  34  Mich.  173,  it  was  held  that  Sexton,  jj   Mich.  406;    30  Am.   Rep. 

water  rates  paid  by  consumers  are  In  654;  Chilvers  u.  People,  11  Mich,  43. 

no  sense  taxes.   They  are  but  the  price  3.  Cent.  Diet. 

paid  for  water  as  a  commodity,  and  The  term"tax  or  taxes"  has  been 
though  a  lien  is  given  on  property  applied  to  nearly,  if  not  quite,  every 
therefor,  which  is  enforced  in  the  same  burden  imposed  upon  persons,  prop- 
way  as  the  lien  for  taxes,  it  is  really  a  erty,  or  business,  for  the  support  of  the 
lien  for  indebtedness  like  that  enforced  government;  and  in  acts  for  raising  « 
on  mechanics'  contracts  or  against  revenue  for  public  purposes  it  seems 
ships  and  vesseli.  to  be  used  as  meaning  the  same  thing 

Itnet    Cleaning. —  In    Reinken    v.  as  Impost,  duty,  or   excise.      State  v. 

Fnehring  (Ind.  1891),  30  N,  E,   Rep.  Western  Union  Tel.  Co.,  73  Me.  -iiS. 

414,  it  WHS  held   that   an   assessment  Duties,    excises,    and    license   laws, 

agalnstan  onnerof  propertyalODg  the  having   for  their  object  the  common 

street  required  to  be  swept,  to  pay  the  benefit   and   protection,  and   designed 

expense  of  such  sweeping,  la  not  a  tax,  for   (he   prevention    or   mitigation  of 

but  a  local  assessment.  evils,  are  not  acts  of  the  taxing  power. 

In  Illinois,  the  rule  that  a  special  State  v.  U.  S.,  etc..  Express  Co.,  60  N. 

asseMment  finds  its  justification  in  the.  H.  219. 

power  of    eminent  domain    has  been  A  tax  is  a  charge  apportioned,  either 

changed,  and  the  authority  to  require  among  the  people  of  the  whole  state, 

property   specially   benefited   to   bear  or  those  residing  within  certain   dis- 

the  expense  of  local  improvement,  Is  trlcls,  which  Is  required  to  be  imposed 

now  regarded  as  a  branch  of  the  tax-  in  such  a  manner  that  it  shall  be  shared 

ing  power.  White  v.  People,  94  III.  604.  in   proportion   to    the   estate,  real  or 

1.  Home  Ins.  Co.  v.  Augusta,  50  Ga.  personal,  which  each  person  may  pos- 

530;  Chilvers  i/.  People,  11  Mich.  43 ;  sess,  or  in   proportion   to  the  benefits 

Youngblood  T'.  Sexton,  33  Mich.  406;  which  each  shall  receive  from  the  ex- 

30  Am.   Rep.  654;  Pleuler  v.  State,  11  penditure  of  the  money  thereby  raised. 

Neb.   .S47 ;    Robinson   v.    Franklin,   1  while  an   excise   is   a   charge  imposed 

Humph.     (Tenn.)     156;      Jenkins    ti.  without  any  regard  to   the  amount  of 

Ewin,   8    Heisk,   (Tenn.)   456;    Pull-  property    belonging    to     those    upon 

man   Southern  Car  Co.  ti.  Nolan,  31  whom  it   may  fall   or   to  any  special 

Fed.  Rep.  376.      And  see  infra,  this  benefit  occasioned  to  those  by  whom 

title,  OccKfation,  Businets,  and  Privi-  the  charge  is   to   be   paid.     Oliver  v. 

Ugt  Taxa.  Washington   Mills,  11   Allen   (Mass.) 
15 
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The  term  "duties  "  in  its  widest  signification  is  hardly  less  com- 
prehensive than  taxes.  It  is  applied  in  its  more  restricted  mean- 
ing to  customs,  and  in  that  sense  it  is  nearly  a  synonym  of  "  im- 
post." * 

m.  Clabbitioatioh  or  Taxes. — As  the  power  to  tax  may  be 
exercised  in  various  ways,*  taxes  may  be  classified:  First, 
with  reference  to  the  manner  of  imposition,  as  direct'  or  indi- 
ces. And  see  Connecticut  Mut.  L.  jamin  v.  Manistee  River  Imp.  Co.,  42 
Ins.  Co.  r.  Com,,  133  Mass.  161,  Mich.  628.  And  see  Slate  i:  Haight, 
See  also  Com.  i'.  People's   Five  Cents  30  N.  ].  L.  447. 

Sav.  Bank,  5  Allen  (Mass.)  431;  Port-  A  tai  differa   from  a  toll  in  that  a 

land  Bank  v.  Apthorp,  12  Mass.  252;  tax  is  a  demand  of  sovereigntj,   while 

Connecticut  Mut,  L.  Ins.  Co.  v.  Com.,  a   toll  is  a  demand  of  proprietorship. 

133    Mass.    161;    Pacific    Ins.   Co.   v.  St.  Louis  f.  Western  Union   Tel.  Co^ 

Soule,7  Wall.  (U.  S.)  433;   WoodrufT  148   U.   S.   91;  Philadelphia,   etc.,   R. 

r.  Parham,  8  Wall.  (U.    S.)   133;  Peo-  Co.  v.   Pennsjlvania    (State    Freight 

pie  II.  Coleman,  4  Cal.46;  60  Am.  Dec.  Tai  Case),  15  Wall.  (U.  S.)  23J, 

sSi;   DurachB   Appeal,  62   Pa.  St.  491.  2.  Cleveland,  etc.,  R.  Co.  f.  Pennsjl- 

See  generally  Licensb.voI.  13.  p.  514-  vania  (Foreign  Held  Bond   Cases),  15 

1.  Datlei  Mid   Imports.— Pacific  Ins.  Wall.  (U.S.)   300;   Hodgson   v.  New 

Co.  Ti.  Soule,  7  Wall.  (U.  S.)  433.  Orleans,  ii  La.  Ann.  301.     See  infra. 

In  its  common  use,  the  term  "  dutj  "  this  tiile,  Po-wer  to  Tax. 

means  an   Indirect  tax   imposed  upon  %.  Direct  Taxea. — A  direct  tax  is  a  tax 

the  importation,  exportation,  or   con-  demanded  from  the  person.     Abb.Law 

sumption  of  goods.     Cooley  on  Taxa-  Diet.,  tit.  Taxet. 

tion  <id  ed.)  3.  There  are  three  general  classes  of 

A  tax  on  interest  paid  by  a  corpora-  direct  taxes :  Capitation,  having  effect 

tlon  is  an  excise  tax  upon  its  business,  solelj  upon  persons;  ad  valorem,  hav- 

Michigan  Cent.  R.  Co.  v.  Slack,  100  U.  ing  effect  solely  on  property,  and  in- 

S.  595.  come,  having  a  mixed  effect  upon  per- 

The   term   "duty"   signifies   a   tax,  sons  and  property.    Glasgow  i-.  Rowse, 

custom,  or  toll.    Sheffield  v.  Parsons,  3  43  Mo.  479. 

Stew.  &  P.  (Ala.)  303.  Within  the  meaning  of  the  federal 

In  a  larger  sense,  an   impost  is  any  constitution,  direct  taxes  are  limited  to 

tax  or  imposition.     Pacific   Ins.  Co.  v.  taxes  on  land  and  appurtenances,  and 

Soule,  7  Wall.  (U.  S.)  433.     See  gen-  taxesonpollsorcapltation  taxes.    Vea- 

erally  Revbnue  Laws,  vol.  ai,  p.  301.  xie  Bank  v.  Fenno,  8  Wall.  [U.  S.)533; 

An  impost,  tax,  or  duty  Is  an  exac-  Springeri^.U.  S.,  toi  U.  S.5S6;  llyltun 

tion  to  fill  the  public  coffers  for  the  v.  U.  S.,  3   Uall,  (U.  S.)   171 ;   Pacific 

payment  of  the  debts  and  the  promo-  Ins.  Co.  v.  Soule,  7  Wall.  (U.  S.)  433; 

tion   of   the   general    welfare   of    the  Scholey  f.  Rew,  33  Wall.  (U.  S.)  331 ; 

county.     Worsley  v.  Second  Munici-  Clark  v.  Sickle,  14  Int.  Rev.  Rec.  6. 

pality,     9   Rob.    (La.)    324;    41    Am.  The    federal    constitution    require* 

Dec.  333.     In  the  ordinary  import  of  capitation  and  other  direct  taxes  to  be 

this  term  "  Impost,"  however,  it  is  ap-  apportioned  in  proportion  to  the  census 

plied   only   to   charges    upon   articles  of  enumeration  last  taken,  and  imposts 

brought   from   a  foreign  country  into  and   excises    to  be  uniform  through- 

the  Unittd  Stales.     WoodrufI  v.  Par-  out  the  country.     Pacific   Ins.  Co.  v. 

ham,  8   Wall.  (U.   S.)   133;   Brown  v.  Soule,  7   Wall.  (U.  S,)  433,     And  see 

Maryland,  12  Wheat.  (U.  S.)  419.  Loughborough  v.  Blake,  5  Wheat.  (U. 

Cnatoma  are  duties  charged  upon  S.)  317  ;  Seabrook  i'.  U.  S.,  21  U.  S.  Ct. 
commodities,  on  their  being  Imported  of  CI.  39.  And  if  a  different  or  higher 
into  or  exported  from  the  country,  rate  is  charged,  the  excess  may  be  re- 
Marriott  V.  Brune,  9  How.  (U.  S.)  619.  covered  from  the  United  Stales.     Sea- 

ToUs  for  the  navigation  of   an  im-  brook  v.  U.  S.,  21   U.  S.,  Ct.  of  CI.  39. 

proved  stream  are  not  taxes,  duties,  or  But,  within  the  general  use  of   the 

imposts  on  the  use  of  the  stream,  but  term,  they  are  the  taxes  assessed  upon 

•re  tolls  for  the  enjoyment  of  improve-  the  property,  person,  business,  income, 

ments  bv  which  it  has  acquired  a  new  etc.,  of  those  who  are  to  pay  them. 

value  and  increased  navigability.  Ben-  Cooley  on  Taxation  (id  ed.)  6.     And 
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rect,^  or  ad  valorem  *  or  specific  ;■  second,  into  general  taxes*  and 
local  taxes ; ''  third,  into  money  taxes'  and  taxes  in  kind;''  or 
fourth,  with  reference  to  the  subjects  of  taxation,  as  property 


e  People  v.  Worlhington,  ii  III.  171  ;     •essment  beyond  a  listing  and  classifi- 


of  the  subjects  to  be  taxed, 
S,  1).  Clement,  i  Crabbe  (IT.  S.)  Sia. 
See  Bailey  f.  Fuqua,  24  Miss.  497; 
Shaw  V.  Dennis.  10  111.  405. 

In  Jones  v.  Board  of  Water  Com'rs, 
34  Mich.  aj3,  it  was  held  that  a  water 
tax  on  vacant  lots  was  not  s  specific 


74  Am.  Dec.  86 ;  Springer  v.  U.  S,  : 
M.  S.  586;  Scholey  n.  Rew.  13  Wall. 
(U.  S.)  331;   Hylton  V.  U.  S.,  3  Dall. 
(U.  S.)  17'. 

Taxes  on  expenditure  or  consump- 
tion are  not  direct  taies.  Hjlton  v. 
U.  S.,  3  Dall.  ( U.  S.)  171.  Nor  is  an 
income  tax  under  the  internal  revenue 
laws ;  it  is  an  excise  or  duty.  Springer 
o.U.  S.,ioaU.  S,  586.     Nor  is  a  tax  on 

the  circulation  of  a  bank  either  a  direct  throughout  the  state,  or  some  civil  d 

tax  or  a  tax  on  its  franchise.     Veazie  vision  thereof.     Taylor  v.  Chandler,  9 

Bank  v.  Fenno,  8  Wall.  (U.  S.)  533.  Heiak.  (Tenn.)  J49;  Dslrymple  f.Mil- 

1.  Indlnet  Taaai.— An  indirect  tax  waukee,  53  Wis.  178;  Roosevelt  Hos- 
ts a  tax  levied  on  commodities  before  pital  v.  New  York,  84  N.  Y.  loS; 
they  reach  the  consumer.  Cooley  though  a  tax  relating  to  particular  per- 
on  Taxation  (ad.  ed.)  6.  Indirect  sons  or  things  as  a  class  is  a  general 
taxes  may  be  said  to  embrace  taxes  tax.  Matter  of  Church,  91  N.  Y.  i. 
upon  imports  and  exports,  excise  taxes,  A  law  framed  in  general  terms  re ■ 
and  license  and  occupation  taxes.  See  stricted  to  no  locality  and  operating 
Veazie  Bank  v.  Fenno.,  8  Wall.  (U.  equally  upon  all  of  a  group  of  objects, 
S.)  533 ;  Scholey  v.  Rew,  33  Wall,  which,  having  regard  to  the  purposes 
<U.  S.)  331.  of  the  legislation,  are  distinguished  by 

A  tax  upon  carriages  by  number  is  characteristics  sufficienth'   marked  to 

■nindirecttax.   Hj'lton  ii.  U.S., 3  Dall.  make  them  a  class  by  themselves,  is  a 

(U.S.)  171.     So  is  a  tax  upon  receipts,  general  law.     State  i'.  Parsons,  40  N. 

or  a  succession  lax.  or  an  income  tax.  J.  L.  133. 

Springer  v.  U.  S.,  101  U.  S.  601.  B.  Lcwal  Tuei.—These  are  taxes  im- 

9.  Ad  Taloreni  Taxai. — Ad   valorem  posed  upon  a  particular  neighborhood, 

taxes  are   taxes  or    duties    upon    the  having  a  special  interest  in  the  object 

value  of  the  article  or  thing  subject  to  of  the  tax.     See  infra,  this  title,  /-ora/ 

taxation.  Bailey  v.  Fuqua,  14  Miss.  497.  As!essmt»ti. 

An  ad  valorem  duty  is  a  sum  ascer-  B.  Honsr  Tazei.  —  Generally,   taxes 

tained  by  a  percentage  of  the  value  of  are  payable  in  money  alone.     Bryan  i'. 

the  article.      Anderson's   Law  Diet,  Sundberg,    5    Tex.    418;    Sawyer     v. 

tiling  U.  S.  Ti.  Clement,  i  Crabbe  (U.  Springfield,  40  Vt,  305;  SUte  i^.  Hall- 

S.)  512.  fax,  4  Dev.  (N.  Car.)  345.     See  Infra, 

In  Cape  Girardeau  v.  Riley,  71  Mo,  this  title.  Payment,  for  a  discussion  of 
320,  it  was  held  that  an  ad  valorem  tax  the  rule  and  its  statutory  qualifications. 
levied   by   a  city  upon  all    merchants  The  legislature  may  n    '           '"  ' 
wheth-  ■■   ■ 


it  deems  proper  respecting  Che  kinds 
of  funds  in  which  taxes  shall  be  paid. 
Wallis  Ti.  Smith,  29  Ark.  354;  Fuller 
V.  Heath,  89  111.  196  ;  Davis  v.  Burney, 
58  Tex.  164;  Marinette  i',  Oconto  Coun- 
ty, 47  Wis.  216, 

T.  TazBi  In  Slnd. — See  infra,  this 
title.  Payment. 

Ah  to  the  levy  of  taxes  payable  in 
specific  sum  by  head  labor,  see  Fox  v.  Rockford,  38  III.  451 ; 
by  some  standard  of  Moorev.Jarron,9  Up, Can. Qj  6,333; 
-nd   licenRC     Dickson  v.  Gait,  9  Up.  Can.Q^  B.  J57; 


upon  goods  In  their  posse) 
er  owned  by  them  or  consignea  to 
them  for  safe  at  any  time  during  a 
specified  period,  is  an  indirect  tax  on 
property,  and  not  a  mere  arbitrary 
charge  for  the  exercise  of  a  privilege. 
S.  BpMlllo  Taxes. — A  specific  tax  is  a 
fixed  sum  payable  upon  an  article  or 
thing  byname.  Specific  '"  -  ^--'  -*- 
imposition 

taxes  and  taxes  on  business  and  occu- 
pations, stamp  taxes,  taxes  on  fran- 
chises and  privileges,  and  other  excist 
and  custom  taxes  which  require  no  as- 
15  C.  of  L.— J 


14;  Robinson  i>.  Stratford.  33  Up.  Can. 
Qi.  B.  99;  Streeisville  Plank  Road  Co. 
r.  Streetsville,  19  Up.  Can.  Qj,  B.  61. 
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taxes,*  income  taxes,*  capitation  taxes,'  succession  taxes  *  priv- 
ilege taxes,"  taxes  upon  corporations  and  corporate  franchises,* 
taxes  on  consumable  commodities  and  luxuries,'  taxes  upon 
amusements,*  taxes  upon  exports,*  taxes  upon  imports."* 

17.  Tex  Povsb  to  Tax — 1.  Xti  Extent  and  Hatnie. — The  power 
to  tax  is  inherent  in  government.  It  is  a  legislative  power  and 
is  limited  only  by  constitutional  provisions.  Subject  thereto,  it 
extends  to  everything  and  to  every  person,  as  the  legislature  may 
see  fit  to  apply  it.  Courts  cannot  control  its  exercise  unless 
such  exercise  conflicts  with  constitutional  limitations.^* 

a.  Distinguished  From  Eminent  Domain. — While  the 
power  to  tax  and  the  right  of  eminent  domain  rest  substantially 
on  the  same  foundation,  each  being  in  a  sense  a  right  to  take  the 
property  of  individuals  for  public  use,*'  there  is  a  broad  distinction 

1.  prop«rtyT*XBi. — The  term  "prop-  31s;  31  Am.  Rep.  765;  State  v.  Klein, 

erty,"    when   used  with    reference  to  zi  Minn.  318. 

taxation,  includes  everything  which  i«  a,  Tazaa upon  AmuannkM. — Amuae- 

the  subject  of  ownership,  and  which  Is  mentB  may  be  taxed,  either  under  the 

visible   and  tangible,   and   capable   of  general   taxing  power,  or  as  a  police 

Taluation.     People  v.  Ilibernia   Bank,  regulation.     Germania  v.  State,  7  Md. 

ji  Cal.  343;  31  Am.  Rep.  704;  People  i  ;  Boston  v.  Schaffer,  9  Pick.  (Mass.) 

v.  Park,  13  Cal.  138;   Primm  v.  Belle-  41^;  St.  Louis  v.  Green,  7  Mo.  App. 

ville.  59III.  1.2.  466;  Wallackf.  New  York,3Hun  (N, 

As  to  the  distinction  between  prop-  Y.)  S4;  Sears  i>.  West,  i   Murph.  (N. 

erty  and  franchise  taxes,  see   State  v.  Ct.T.)  391 ;  3  Atn.  Dec.  694;  Trapp  v. 

Harshaw,   76    Wis.    330;    Bradley  t.  White,  35  Tei.  387.    Such  taxes  are  not 

People,  4  Wall.  (IT.  S.)  459;  Gilkeion  taxes  on  property.     Orton  i:    Brown, 

V.  Justices,  13  Gratt.  (Va.)  s77;  Carter  35  Miss.  436;  Meriam  v.  New  Orleans, 

f.  State,  60  Miss.  456.  14  La.  Ann.  318;  Baker  r.  Cincinnati, 

a.  Ineomt  Taxei. — An  income  tax  is  11  Ohio  St.  534. 

rather  a  duty  or  excise  tax    than  a  »,  Clarke  ii.  Clarke,  3  Wood  (U.S.) 

direct  tax.     Pacific  Ins.  Co.  v.  Soule,  7  40S  ;  Blount  v.  Munroe,  60  Ga.  61. 

Wall.  (U.S.)  433;   State  v.  Phlladel-  10.  See    Revbkub    Laws,   vol.   31, 

phia,  etc.,  R,  Co,  41;  Md.  361 ;  34  Am.  p.  301. 

Rep.   5it.     See  Wilcox  v.   Middlesex  11.  The  law  of  the  text  is  elementarj- 

County,  103  Mass.  544.  and  fundamental.    See,  among  many 

S.  OapltaUon  Taxtt.— Capitation    or  cases    discussing    it,    Wheeling,    etc, 

poll  taxes,  are  taxes  of  a  specific  sum  Transp.  Co.  v.  Wheeling,  99  U.  S.  373; 

upon    each    person.     "Head     Money  M'Culloch  i^,  Maryland,  4  Wheat.  <U. 

Cases,"  18  Fed.  Rep.  13s;  Hyltoni'.U.  S.)   316;    North   Missouri   R.   Co.   v. 

S.,   3   Dall.    (U.  S.)   171;   Glasgow  t,.  Maguire,  so  Wall.  (U.  S.)  46;  Porter 

Rowse,   43   Mo.   480.     See   Clarke   v.  v.  Ilockford,  etc.,  R.  Co.,  76  III.  561; 

Philadelphia,   etc.,   R.  Co.,   4   Houst.  Kirby  v.  Shaw,  19  Pa.   St.  aqS;  Han' 

(Del.)   158;   in/ra,  this  title,    Tkimgs  son  T.  Vernon, 37  Iowa  38;  1  Am.  Rep. 

Taxable— Polls.  3ij;    Clarke   v.   Rochester,   34    Barb. 

4.  Snooeifton    Taxsi. — See  Succss-  (N.  Y.)  446;  Board  of   Education  v, 

sioN  Taxes,  vol.  34,  p.  431.  McLandsbo rough,   36   Ohio   St.   333; 

a.  Pilvilese   Taxes.— See   infra.  iiA»  Providence  Bank  v.Blltings,  4  Pet.  (U. 

title.  OccttfralWH,  Bu3imes3,aHd  Privi-  S.)   514;    Young   -d.  Thomas,   17    Fla. 

lege  Taxes.  171;  35  Am.  Rep.  gj;  £x /.  Robinson, 

8.  Oorvorate  Taxai. — See  Taxation  13  Nev.  363;  Tlllotson  v.  Small,  13 

(CoRPORATB),  vol.  35.  Neb.  ao;  State  v.  Jackson,  31   N.  J.  L. 

7.  See    Revbnuc  "Laws,    vol.    21,  189;  Wisconsin  Cent.  R.  Co.  r.  Taylor 

p.301.  County,  53   Wis,  53.     See  infra,  this 

Liquor  gelling  may  be  taxed  for  the  title,  ConslitutioHal  Restrictions. 

purpose  of  maintaining  an  asylum  for  IS.  On   the  subject   of    eminent   do- 

laebrlates.     State  i'.  Cassidy,  33  Minn,  main,    see    generally   Eminent    Do- 
18 


>y  Google 


lb  Pnnt  ta  Tkx. 


7"WX4  TION. 


Ita  Extent  uid  >fttnN. 


between  them.*  Taxation  exacts  money  from  individuals  as 
their  share  of  a  justly  imposed  and  apportioned  public  burden,' 
while  property  is  taken  by  the  exercise  of  the  right  of  eminent 
domain,  not  as  the  owner's  share  of  a  public  burden,  but  as 
something  distinct  from  and  beyond  his  share,'  special  compen- 
sation being  required  to  be  made  in  the  latter  case,  because  the 
government  is  a  debtor  for  the  property  so  taken,*  but  not  in 
the  former,  because  the  payment  of  taxes  is  a  duty  which 
createsno  obligation  to  repay,  otherwise  than  in  the  proper  applica- 


MAIN,  -vol.  6,  p.  509;  Actor  V.  Kew 
York,  37  N.  Y.  Super.  Ct.  sM ;  People 
V.  Brooklyn,  4  N,  Y.  419;  55  Am. 
Dec.  3ti6;  Booth  v.  Woodburj,  31 
CoDD.  iiS;  Hanson  v.  Vernon,  37 
Iowa  j8;  i  Am.  Rep.  %\y,  Stewtfrt  n. 
Polk  County,  30  lowi  9. 

1.  Booth  V.  Woodbury,  33  Conn. 
ti8;  Baltimore  v. Green  Mount  Ceme- 
tery, 7  Md.  517;  Attor  V.  New  York, 
37  N.  Y.  Super.  Ct.  539;  Goodrich  v. 
Winchester,   etc.,    Turnpike    Co.,    36 

The  principle!  governing  eminent 
domain  correspond  to  those  control- 
ling the  police  power  rather  than  to 
those  applying  to  the  power  of  laxa- 
tion,  and  its  exercise  has  regard  rather 
to  the  public  need  than  to  the  public 
character  of  its  object.  People  v. 
Salem,  ao  Mich,  453 ;  4  Am.  Rep.  400. 

1.  Booth  V.  Woodburr,32  Conn.  118; 
Hanson  v.  Vernon,  37  Iowa  a3;  i  Am, 
Rep.  315;  Baltimore  V.  Green  Mount 
Cemetery,  7  Md.  517;  Astor  v.  New 
York,  37  N.  Y.  Super.  Ct.  539;  Good- 
rich o.  Wincheiter,  etc.,  Turnpike 
Co.,  36  Ind.  119;  Ridenour  ti.  Saffin, 
1  Handy  <OhloJ  473;  Hammett  v. 
Philadelphia,  65  Pa.   St   146;  3   Am. 


Iributlon  to  some  public  burden.  The 
exerciie  of  the  right  of  eminent  do- 
main requires  a  contribution  without 
reference  in  anywise  to  the  ability  of 
the  party  to  make  it.  Ridenour  v. 
Saflin,  I  Handy  (Ohio)  464.  And  see 
Parks  i>.  Boston,  8  Pick.  (Mais.)  128; 
19  Am,  Dec.  333;  Lexington  v.  Mc- 
Quillan, 9  Dana  (Ky.)  513;  35  Am, 
Rep.  159. 

B.  Astor  V.  New  York,  37  N.  Y.  Super. 
Ct.  539;  People  \.  Brooklyn,  4  N.  Y. 
419;  55  Am.  Dec.  166;  Goodrich  f.  Win- 
chester, etc.,  Turnpike  Co.,  16  Ind.  no; 


Booth  V.   Woodbury,   31 
Chicago  V.  Larned,  34  III. . .    . 
bridge  v.  Detroit,  S  Mich.  378;  San- 
bom  V,  Rice  Coimly,  9  Minn.  373 ; 


13 ;  Wood- 


9  Heisk.  (Tenn.)  358.  And  see 
Parks  V.  Boston,  8  Pick.  (Mass.)  338; 
19  Am.  Dec.  333. 

Taxation  operates  upon  a  community 
or  upon  a  class  of  persons  in  a  com- 
munity by  some  rule  of  apportionment) 
but  the  exercise  of  the  right  o(  emi- 
nent domain  operates  upon  an  indi- 
vidual or  individuals  without  reference 
tothe  amount  or  value  exacted  from  any 
other  individual  or  class  of  individuals. 
People  !>.  Brooldyn,  4  N.  Y.  419;  55 
Am.  Dec.  366;  Ridenour  v.  SafSn,  i 
Handy  (Ohio)  464. 

Money  cannot  be  exacted  by  the  gov- 
ernment by  the  right  of  eminent  do- 
main,except  perhaps  lor  the  direct  itse 
of  the  state  at  large,  and  the  state  at 
large  U  to  make  compensation.  The 
exigencies  of  a  state  government  can 
seldom  require  the  takmg  of  money  by 
virtue  of  this  power,  even  in  time  <3 
war,  and  never  in  time  of  peace.  Astor 
V.  New  York,  37  N.  Y.  Super  Ct.  sj* 

*,  AKtor  V.  New  York,  37  N.  Y, 
Super.  Ct.  539;  People  v.  Brooklvn,  4 
N.  Y.  419;  35  Am.  Dec.  366;  Boo'th  tr. 
Woodbury,  73  Conn.  118;  Hanson  v. 
Vernon,  37  Iowa  a8;  i  Am,  Rep.  315; 
Ridenour  r.  Saffin,  1  Handy  (Ohio) 
473 ;  Taylor  v.  Chandler,  9  Heisk. 
(Tenn.)  358. 

Under  the  Illinoti  rule,  compensa- 
tion tor  private  property  taken  for  pub- 
lic use  may  be  made  by  benefits,  but 
when  benefits  are  exhausted,  it  then 
becomes  a  question  of  taxation,  and 
the  principles  of  equality  end  uniform- 
ity must  apply.  Chicago  v.  Larned,  34 
III.  303,  But  in  State  v.  Leffin^eil,  54 
Mo.  45S,  it  was  held  that  special  bene- 
fits cannot  form  any  part  of  the  com- 
pensation for  private  property  taken 
for  public  use,  unless  (hey  attach  to, 
and  become  a  part  of,  the  property 
taxed.  On  this  subject,  see  Eminent 
Domain,  vol.  6,  p.  509,  and  infra,  thl* 
title,  Local  AssetsmenU. 
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tion  of  the  tax.'  Constitutional  requirements  that  private  prop- 
erty shall  not  be  taken  for  public  use  without  just  compensation, 
have  reference  solely  to  the  exercise  of  the  power  of  eminent 
domain.* 

b.  Distinguished  From  Police  Power.— So  the  power  to 
tax  is  to  be  distinguished  from  the  police  power.'  Speaking 
broadly,  it  may  be  said  that  the  demand  made  for  money  under 
the  police  power  is  secondary  to  the  police  regulation  out  of 
which  the  demand  grows,  while  in  the  case  of  taxation  the  princi- 
pal object  is  revenue,  and  this  distinction  is  not  to  be  lost  sight 
of,  even  though  the  procedure  for  collection  may  be  similar  in 
both  cases.*     If,  as  is  sometimes  the  case,  a  tax  is  laid  for  the 

I.  Astor  V.  New  York,  37  N.  Y.  property  for  public  nee  without  coin- 
Super.  Ct-  539;   People  V.  Brooklyn,  4  pengation. 

N. v.  419;  II  Am.  Dec.  366;  Wyneha-  ■.  See,  for  definition  and  dficuMlon 

rner  v.  People,   r3  N.  Y.  404;  Hanson  of  the  police  power  generallj,  Policr 

i>.  Vernon,  17   Iowa  38;   i  Am.  Rep.  Powsk,   vol.    iS,    p.    739.      See    alio 

115;   Booth  V.   Woodbury,  32   Conn.  License,  vol.  13,  p.  574;  and  ix/rn,  this 

tiS;   Haas   v.    Misner,    i    Idaho    176;  tMe,  Occufalion,  Buiineis,a»d  Privi- 

Goodrich!;. Winchester, etc.. Turnpike  lege  Taxes. 

Co.,  16  Ind.  119;   Turner  If.  Althaus,  6  «.  Cooley  on  Taxation  {id   ed.),  p. 

Neb.  77.  586,     See  aUo  Pleuler  v.  State,  1 1  Neb. 

Taxation  differs   from   eminent  do-  547;  Moore  ti.  State,  48  Miss.  147;   13 

main  in   that  there  ia  no  thought  of  Am.  Rep.  367 ;  East  St.  Louis  v.  Weh- 

com  pen  Ration  by  way  of  return  for  that  rung,  46  III.  391;  I.ouisvi]le  City  R.  Co. 

which  it  takes  and  applies  to  the  public  i;.  Louisville,  4  Bush  {Ky.)  478;  Van 


good,further  than  that  all  derive  bene-  Horn  v.  People,  46  Mich.  183;  41  Am. 
Bt  from  the  purposes  to  which  [t  is  ap-  Rep.  159;  People  v.  Salem,  30  Mich. 
plied;  In  other  words,  that  the  support    456;  4  Am,  Rep.  400;  Chilvers  v.  Peo- 


ui   Kuvcniuiciit  and  other  objects   of  pic,  11  Mich.  43;  State  r.   u.  o.,  cit.-., 

public  utility  promoted  by  taxation  are  Express  Co.,  60  N.  H.  219;  Matter  of 

supposed  to    return  to   the  individual  New  York,  ti  Johns.  (N.  Y.)  77 ;  New 

the  same  which  has  been  taken  from  York  v.  Second  Ave.  R.  Co.,ji  N.  Y, 

him  as  his  share  of  the  public  burden.  361 ;  State  v.  Penny,.  19   S.  Car.  318; 

Turner  v.  Althaus,  6  Neb.  54 ;  Wash-  Columbia  v.  Beasly,  i  Humph.  (Tenn.J 

ington  Ave.,  69   Pa,  St.  3sa;    Wyne-  "-...--    -     t „,_    _   « 

■  amer  v.  People,  13  N.  Y.  404;  Peop' 
.  Brooklyn,  4  N.  Y.  419;  55  Ai 
Dec.  366. 

3.  White  V.  People,  94  III.  609 ;  HeS' 

sler  V.  Drainage  Com'rs,  53  III.   105;  47   Mo.    150;    License    Tax   Cases,   5 

Booth   -D.  Woodbury,  33   Conn.   118;  Wall.  (U.  S.)  46J  ;  Ward  u.  Maryland, 

Nichols  V.  Bridgeport.  13  Conn.  189;  12  Wall. (U.S.) 418;  State  if.  Hoboken, 

Logansport  v.  Seybold,  59   Ind.  335;  4'  N.J.  L.  71;  Mays  v.  Cincinnati,  1 

Warren  f.  Henly,3i  Iowa  31;  Stewart  Ohio   St.   368;   People    v.   Martin,  60 

*,  Polk  County,  30  Iowa9;  Martin  v.  Cal,  153. 

Dix,  53  Miss,  cv,  34  Am.  Rep.  66t ;  Laws  relating  to  the  licensing  of 
People  V.  Brooklyn,  4  N.  Y.  419;  55  butchers,  vktualers,  hackmen,  stage- 
Am,  Dec.  366;  Kittle  V.  Shirvin,  11  drivers,  etc.,  in  a  city,  are  branches  of 
Neb.  81 ;  Hanscom  v.  Omaha,  11  Neb.  the  law  for  good  government,  and  not 
yj ;  Allen  ;■.  Drew,  44  Vt.  175 ;  Oilman  a  part  of  a  revenue  system.  People  v. 
V.  Sheboygan,  3  Black  {U.  S.)  510.  New  York,  7  How.  Pr^  (N.  Y.)  81. 

In  .Williams  v.  Cammack,  37  Miss.         It  may  l>e   said   that   every  burden 

309;  41  Am.  Dec.  508.  it  was  held  that  imposed  for  revenue  purposes  is  levied 

the  exercise  of   the  power  to  tax,  for  under  the   taxing   power,  irrespective 

the  purpose  of  raising  money  to  con-  of  the  name  by  which  the  imposition 

struct   a  public   work,   cannot   be   re-  is  designated.      St,  Louis  v.  Green,  7 

garded  as  an  attempt  to  take  private  Mo.  App.  46S. 


>y  Google 


At  Foww  to  Tm.  TA  XA  TION.  ConrtltotbiiAl  ZMtrleUoai. 

double  purpose  o{  regulation  and  revenue,  the  imposition  of  such 
tax  may  be  said  to  be  founded  upon  each  power.^ 

S.  CoBftitatioiul  KMtrietioiu  (See  also  Constitutional  Law, 
vol.  3,  p.  670)— u.  Upon  Federal  Taxation. — Restrictions 
upon  the  power  of  the  federal  government  to  lay  and  collect  taxes, 
duties,  imposts,  and  excises,  must  be  found  in  the  Constitution  of 
the  United  States,*  and  the  only  direct  limitation  therein  con- 
tained is  that  no  tax  or  duty  shall  be  laid  on  articles  exported 
from  any  state.'  It  is  provided  also  that  capitation  or  other 
direct  taxes  must  be  paid  in  proportion  to  the  federal  census 
or  enumeration,  according  to  which  the  representation  of  the 
states  in  the  proper  branches  of  Congress  is  determined,*  that 
duties,  imposts,  and  excises  must  t>e  uniform  throughout  the 
United  States;^  and  that  no  preference  shall  be  given  by  any 
regulation  of  commerce  or  revenue  to  the  ports  of  any  one  state 
over  those  of  another,*    These  are  not,  strictly  speaking,  limita- 

1.  See  Temple  v.  Sumner,  51  Misa.  position  of  duties  on   goods,  bj  reaion 

13;  34  Am.  Rep.  615;   Keller  v.  State,  or   cause  of  their  exportation   or  in- 

II  Md.  j3j ;  69  Am.  Dec.  136;  Kltson  tended  exportation. 

r.  Ann  Arbor,  36  Micb.  125;   Walcott  4.  Const.   U.   S.,   art  1,  §  g,  par,  4; 

I'.  People,  ij  Mich.  78;  £*/.  Burnett,  Veaiie  Bank  t/.  Fenno.S  Wall.  (U.S.) 

30  Ala.  461  ;  Pleuler  v.  State,  1 1  Neb.  53^.   And  see  Pacific  Ins.  Co.  v.  SouJe, 

547;    Mason     -n.    Lancuter,    4    Busli  7  Wall.  (U.  S.)   433;   Ward  v.  Mary- 

(K7.)   406;   Aulanler  v.  Governor,    l  land,   13  Wall.  (U.  S.)  419;  U.   S.  v. 

T«.  653,  Louisiana,  113  U.  S.  33. 

A  license   may   include  a   tax,  or  it  When   the    United  Stales   statutes 

may    not.     II  the    exaction    goes   no  require  a  direct  tan  to  be  apportioned 

further  than   to   cover   the  necessary  according  to  the  last  state  assessment 

expenses  of  issuing  it,  it  does  not,  but  and  valuation,  the  action  of  tax  com- 

if  it   is  made    a  means  of    supplying  missloners  in  substituting  a  different 

money  for  the  public  treasury,  it  Is  a  and  higher  rate  is  in  excess  of  their  au- 

tai.   Mays  V.Cincinnati,!  OhioSt.369.  thoHty,   and  the  eiceiR  la  recoverable 

S.  Cooieyon  Taxation  (3d  ed.)  no.  from  the  U«ittd  Stalei,     Seabrook  v. 

And  see  Lane   County   v,  Oregon,  7  U.  S.,  31  Ct.  of  CI.  39. 

WalL  (U.  S.)  71 ;   Ward  v.  Maryland,  S.  Const.    U.  S.,  art.  i,  I,  8,  par.  i ; 

13  Wall.  (U.  S.)  418.  Lane  County  v.  Oregon,  7  Wall.  (U. 

The  inherent   restricUona   upon  the  S.)   Ji;    Pacific   Ins.   Co.    -o.   Soule,  7 

power  to  tax  growing  out  of  Its  nature  Wall.  (U.  S.)  433;  Ward  v.  Maryland, 

and  out  of  general  constitutional  prin-  u  Wall.  (U.  S.)  419. 

dples  apply  to  federal  taxation  as  well  Taxes  imposed  by  the  internal  rere- 

«s  to  state  taxation.     See  Veazle  Bank  nue  laws  upon   gains,  profits,  and  In- 

V.  Fenno,  8  Wall.  (U.  S.)  S33-  comes,   are  excises  or  duties,  and  not 

t.  Const.   U.   S.,  art.    i,  i^  9,  par.  5;  direct  taxes  within   the  constitutional 

LaneCountyi>.Oregon,7  Walt.  (U.S.)  provision  requiring  an  apportionment 

71;  License  Tax  Cases,  5  Wall.  (U.  S.)  of    direct    taxes.     Springer  p.   U.S., 

463 ;  Pacific  Ins.  Co.  v.  Soule,  7  Wall.  103  U,  S.  586. 

(U.  S.)   433;    Brown   v.  Maryland,  i3  6.  Const.  U.  S.,  art.  i,  I)  9,  par.  5. 

Wheat.  (U.  S,)  419;   Ward  v.  Mary-  A   law  requiring  vessels  refusing  or 

land,  13  Wall.  (U.  S.)   41S;  Whlteaker  neglecting  to  lake  a  pilot,  to  forfeit  to 

v.  Haley,  3  Oregon  138.  the  warden  of  the  port  one-half  the  reg- 

In  Turpin  i'.  Burgess,  117  U.  S.  504,  ular  amount  of  pilotage,  does  not  give 

it  was  held  that  the  constitutional  pro-  preference   to   the  ports  of  one  state 

hibilion   against  taxing  exports,  when  over  those    of  another,  even   though 

directed  to  (he  Uniitd  States,  acts   in  vessels  engaged  in  a  trade  largely  local 

sntMtantially  the  same  manner  as  when  in   its  nature  are  exempted  from  the 
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tions  of  power,  but  rather  rules  prescribing  the  mode  in  which 
the  power  shall  be  exercised.*  Power  to  tax  without  apportion- 
ment extends  to  all  objects  except  direct  taxes,*  but  all  such 
taxes,  except  direct  taxes,  must  be  laid  and  collected  by  the  rule 
of  uniformity.* 

The  requirement  of  the  federal  constitution  that  all  bills  for 
raising  revenue  shall  originate  in  the  House  of  Representatives* 
applies  to  all  laws  which  provide  for  the  assessment  and  collection 
of  taxes  to  defray  the  expenses  of  government,"  and  to  all  laws, 
the  principal  object  of  which  is  to  raise  revenue,"  but  not  to  laws 
under  which  revenue  incidentally  arises,'  nor  to  appropriation 
statutes,  even  thourfi  taxation  necessarily  follows.' 

b.  Upon  State  Taxation — (i)  Generally. — The  power  of  the 
state  to  tax  can  be  exercised  only  within  constitutional  limita- 
tions, which,  however,  are  not  to  be  implied.* 


1.  Ve«zie  Bank  v.  Peono,  8  Wall.  Co.,  58  Ala.  546.    Aod  see  Statutes, 

(U.  SO  533;  Lane  County  v.  Oregon,  vol.  13,  p.  140. 

7  Wall.  (U.  S.)  71.  In   Perry  County  *.  Selma,  etc.,  R. 

S.  Veaile  Bank  x:  Fcnno,  8  Wall.  Co.,  58-  Ala.  546.  It  wag  held  that  a 
CU.  S.)  533;  Cooley  v.  Board  of  Port  bill  for  reducing  revenue  which  pro- 
Wardens,  13  How.  (U.  S.)  199.  And  vide*  (or  collecting  revenue  i»  a  bill 
se«  Springer  v.  U.  S.,  101  U.  S.  j86.  for  raiBlnE  revenue. 

In  Loughborough  v.Blalte,;  Wheat.  «.  The  Na.hville,  4  Biw.  (U.  S.)  188. 

(U.  S.)  317,  It  was  held  that  Congreaa  In  U.  S.  r.  James,  13  Blatchf.<U.  S.} 

may  ImpoGe  direct  taxei  upon  the  DU-  107,  It  was  held  that  the  requirement 

iriet  of  Columbia  aa  well  as  upon  the  of  the  federal  conatitution  that  all  bills 

territories,  In  proportiot]  to  the  census  for  raising  revenue  shall  originate   ia 

required  to  be  taken   by  the  constitu-  the  Uouse  ol  Repreaentativei,  applies 

tlon.  to  bills  that  draw  money  from  citizens 

S.  Veaile   Bank   v.   Fenno,  8  Wall,  but  give  no  direct  equivalent  for  it. 

(U.  S.)  533 ;  Lane  County  i>.  Oregon,  7  T.  The  Nashville,  4  Biss.  (U.  S.)  tSS. 

Wail,  (ir  S.)  71.  And  see  Rankin   v.   Henderwtn   (Ky. 

A  tax  act  which  recognizes  the  fact  18S8),  7  S.  W.  Rep.  174. 

that  its  execution  may  be  temporarily  Under  the   Moisachusetts   constitu- 

prevented,  and  which  provides  for  the  tion,  requiring  all  money  bills  to  orig- 

collectlon   of  the   tax  ss   soon  as  the  tnate  In  the  House  of  Representatives, 

-      ■        '     ■  "       '« has  an  equal  right  wit'     " 

>   originate   an   inquiry 

on  the  ground  that  the   tax  imposed  is  the  returns  made  from  the  towns  lor 

not   uniform   throughout   the    United  the  purpose  of  settling  a  valuation  and 

Staleg.    U.  S.  V.  Riley,  5   Blatchf.  (U.  of  concluding  on   the   proportion    of 

S.)  304.  ratable    property  within    each    town. 

<.  Const  U.  S,,  art.  i.  f  7,  Opinion  of  Justices,  136  Mass.  547. 

Similar  provisions  exist  in  the  con-  In  Rankin  v.  Henderson  ( Kv.  1SS8), 

stitutions  of  maa^  of  the  states,  requir-  7   S.  W.  Rep.   174,  it  was  held  that   a 

Ing  bills  for  raising  revenue  to  orlgl-  statute  authorizing  a  municipality  to 


:ein  the  popular  or  most  numerous  impose  a  license  tax  upon  certain  □ 

branch  of   the  legislative  department,  cupations  within  Its  limits,  the  tax  be- 

Desty  on   Taxation   97,  citing  Perry  ing  for  municipal  purposes,  may  orfgi- 

Countyi'.  Selma,   etc.,   R.  Co.,  58  Ala.  nate  in  either  branch  of  the  legislature, 

5461  Opinion  of  Justices,  136  Mass.  557.  notwithstanding  a  constitutional  pro- 

In  England,  all   revenue   measures  vision  requiring  bills  for  raising  reve- 

must  originate  In  the  popular  house  of  nue  to  originate  in  the  House. 

Parliament.     4  Co.  Inst.  169;  i  Black.  S.  Curryer  v.  Merrill,  35  Minn.  i. 

Com.  169.  ».  See  Lane   County  v.  Oregon,   7 

B.  Peyton  v.  Bliss,  1  Woolw.  (U.  S.)  Wall.  (U.  S.)  71 ;  State  v.  Parker,  31 

173 ;   Perry  County  v.  Selma,  etc.,  R.  N.  J.  L.  436 ;  Eyre  v.  Jacob,  14  Gr«tt. 
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(2)  Restrictions  in  Federal  .Constitution — (»)  Wpsn  Export  aad  import 
Tuatlm;  lupemon  I«wi. — The  states  may  not,  without  the  consent 
of  Congress,  lay  imposts  or  duties  on  imports  or  exports,  except 
what  may  be  absolutely  necessary  for  executing  their  inspection 
laws.*  Goods  become  exports  within  this  provision  when  they 
are  separated  from  the  general  mass  of  the  property  of  the  state 
for  the  purpose  of  exportation.* 

Goods  imported  do  not  lose  their  character  as  imports  until 
they  have  passed  from  the  control  of  the  importer,*  or  been 
broken  up  by  him  from  the  original  packages  or  cases.^  The 
term  "import"  covers  nothing  which  is  not  actually  brought 
within  the  limits  of  the  ports  of  the  country  to  which  it  is  sent.' 

(Va.)  413 ;  73  Am.  Dec.  367.     And  see  the  state,  or  until  thej  have  Btarted  on 

Peoples.  Seymour,  16  Cat. 331;  76  Am.  their  ultimate  passage  to  their  destina- 

Dec.  531 ;  People  v.  Coleman,  4  CrI.  tion,  and  that,  until  thattlme,  they  are 

46;  60  Am.  Dec.  jSi ;  State  v.  Hayne,  taxable  as  a  part  of  the  general  mass  of 

4  S.  Car.  403;  Nashville,  etc^  R.  Co.  v.  the  property  of  the  state,  but  not  as  es- 

Harion  County,   7  Lea   (Tenn.)  665;  ports ;  and  that  the  carrying  of  prop- 

Morsan   v.  Louisiana,  93    U.  S.   217;  erty  In  cars  or  vehicles,  or  floating  it  to 

Coofey   V.   Board  of    Port    Wardens,  the  depot  where  the  journev  is  to  com- 

13   How.   (U.   S.)    319;  Philadelphia,  mence,  Is  no  part   of  the   exportation, 

etc.,   R.  Co.   V.   Pennsylvania    (State  See  also  C.  N.  Nelson  Lumber  Co.  v. 

Freight  Tax  Case),  15    Wall.  (U.S.)  Loraine,  »a   Fed.  Rep.  54;   Turpin  v. 

aii;     Bank   of     Commerce    v.    New  Burgess,  117  U.  S.  504. 

York,!    Black    (U.    S)6jo;     Bank  S.  Clarke  t.  Clarte,  3  WoodB{U.  S.) 

Tax   Case,  2   Wall.  (U.   S.)   200;   So-  408;  Low  v.  Austin,  13   Wall.  (U.  S.) 

cietf   for   Savings   v.   Colte,  6   Wall.  39;  Brown   v.   Maiyland,  u    Wheat. 

(U.  S.)  594;  Providence  Inst.  V.  Massa-  (U.  S.J  419;  License  Cases,  j  How. 

chusetto,  6  Wall.  {U.  S.)  611;  Brown  (U.  S.)   504;   Aimy   v.  California,  34 

f.  Maryland,   u  Wheat.   (U.  S.)   419;  How.  (U.   S.)   169;  Duer  r.  Small,  4 

Hays   V.   Pacific   Mall,    etc,   Co.,   17  Blatchf.(U.S.)  163;  Keller  t,  State,ii 

How.  (U.  S.).S9^;  Southern  Steamship  Md.  535:49  Am.  Dec.   126;   Sute  v. 

Co.».Wardens,etc.,6Wall.  (U,S.)3i;  Pinckney,  10  Rich.  (S.  Car.)  474. 

Passenger  Cases,  7  How.  <U.  S.)   283 ;  Merchandise,  when  once  sold  by  the 

Almy  f.  California,  34   How.  (U.  S.)  importer,  is  taxable  as  other  property, 

169;    State    Tonnage    Tax   Cases,   12  even   though   it   still   remains   in   the 

Wall,  (U.  S.)  104;  Mnnn  v.   Illinois,  original  packages.     Warlngir, Mobile, 

94  U.    S.   139;    Insurance   Co.  of   N.  8  Wall.  (U.  S.)  no. 

A.  V.  Com.,  87  Pa.  St.  173;   30  Am.  4.  Clarke   v.   Clarke,   3  Woods  (U. 

Rep.  353.  S.)4o8;Lowti.Austin,i3  Wb1I.(U.S.) 

"If,  from  the  Imperfection  of  human  39;  Brown   v.   Maryland,   13   Wheat. 

language,     there    should    be    serious  ( U.  S.)  419;  License  Cases,  5  How.  ( U. 

doubts   respecting  the  extent   of   any  S.)  504 ;  Howe  Machine  Co.  v.  Gage, 

given  power,  it  is  a  well-settled  rule  100   U.  S.  676;   Waring   v.   Mobile,  S 

that  the  objects  for  which  it  was  given,  Wall.  JU.  S.)  ua  ;  Pervear  v.  Com.,  j 

especUlly  when  those   objectB  are  ex-  Wall.  <U.  S.)  479;  Cook  v.  Pennsyl- 

preseed  in  the  instrument  itself,  should  vania,    97    U.    S.   566;   Woodruff    w. 

have  great  influence   in  the  construe-  Parham,  8  Walt.  (U.  S.)  133;   Hinson 

tion."     Gibbons   v.  Ogden,   9  Wlieat.  v.  Lott,  S  Wall.  [U.  S.]  148;  Lin  Sing 

{U.  S.)  31,  V.  Washburn,   30   Cal.   534;   State  v. 

1.  U.  S.  Const.,  art.  10,  4  to.  Shapleigb,   17    Mo.    344;   Wynne    v. 

9.  Clarke  I'.  Clarke,  3  Wood  tU.  S.)  Wright,  iDev.&  B.  (N.  Car.)  19;  State 

406;  The  Daniel  Ball,  10  Wall.  (U.  S.)  w.  Pinckney,  lo  Rich.  (S.  Car.)  474. 

c6c;  Blount  ».  Munrae,  60  Ga.  61.  B.  Marriott  v.  Brune,9  How.  (U.  S.] 

In   Coe  V.  Errol,   116  U.  S.  517,  It  619;   Meredith   tj.   U.  S.,   13  Pet.  (U. 

was  held  that  exportation  Is  not  begun  S.)  486. 

until  goods  are  committed  to  the  conv-  A  purchaser  of  goods  coming  from 

mon  carrier  for  transportation  out  of  abroad,  the  goods  to  beathia  risk  until 
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So  long  as  the  goods  imported  -  retain  their  character  of  im- 
ports, a  tax  in  any  shape  is  within  the  prohibition.*  A  tax 
upon  the  occupation  of  an  importer  is  within  the  prohibition  ;* 
so  is  a  tax  upon  the  sale  of  imported  goods  in  the  original  pack- 
ages.* 

Even  after  the  thing  imported  has  become  a  part  of  the  general 
mass  of  the  property  of  the  state,  it  cannot  be  taxed  merely  be- 
cause it  had  been  imported  or  had  been  an  instrument  of  com- 
merce *  though  the  mere  fact  that  goods  had  been  imported  or 
that  they  are  intended  for  exportation,  does  not  interfere  with 
their  taxation  to  the  same  extent  as  other  property  within  the 
state  is  taxed."  In  order  to  fall  within  the  prohibition  the  tax 
must  either  be  a  duty  levied  on  goods  as  a  condition  of  or  by 

delivered  to  him,  Is  not  an  importer,  aoo;  Society  tor  SsTinga  v.  Colte,  6 
and  the  ^oda  maj  be  Uxed  white  In  Wall.  (U.  S.)  594;  Danfel  r.  Richmond, 
theorigiaal  pacliages  Warlngf.Mo-  78  Ky.s^j;  People  w.  MoHng, 47 Barb. 
bile,8  Wail.  tU.  S.)  110.  (N.  Y.)642;  People  u.  National  F.Ini- 
1.  In  People  v.  National  F.  Inl.  Co.,  Co.,  61  How.  Pr.  (N.  Y.)  341.  But  see 
61  How.  Pr.  <N.  Y.)  334,  it  was  held  State  v.  Peckham,  3  R.  I.  289. 
that  premiums  of  insurance  upon  goods  The  right  to  import  includes  the 
imported  from  foreign  countries,  stored  right  to  sell.  When  the  importer  pur- 
in  bonded  warehouses,  were  not  taxa-  chases  the  right  to  import  by  the  pay- 
ble.  But  see  People  v.  National  F.  Ins.  meat  of  a  duty  to  the  general  govern- 
Co.,  17  Hun  (N.  Y.)  1S8.  ment,  he  purchases  also  the  prTvlleges 
In  Almy  v.  California,  14  How.  (U.  of  a  market,  and  taxing  the  market  is 
S.]  169,  it  wBj  held  that  a  ataiute  im-  In  effect  taxing  the  Import  Lin  Sing 
posing  a  stamp  tax  on  bills  of  lading  v.  Washburn,  10  Cal.  534;  License 
tor  the  transportation  from  any  place  Cates,  5  How.  (U.  S.)  504;  Waring  v. 
within  the  state  to  any  place  without  Mobile,  8  Wall.  (U.  S.)  no;  Gibbons 
the  sUte,  of  gold  or  sliver  coin,  gold  v.  Ogden,  9  Wheat.  (U.  S.)  i;  Pervear 
dust,  or  gold  or  silver  in  bars,  or  other  v.  Com.,  j  Wall.  <U,  S.)  478. 
form,  Imposed  a  duty  upon  the  export  4.  Welton  v.  Missouri,  91  U.  S.  175; 
of  gold  and  silver,  and,  therefore,  was  State  v.  North,  I'j  Mo.  464;  People  o. 
unconstitutional.  See  also  Ex  f.  Mar-  Moring,  47  Barb.  (N.  Y.)  642. 
tin,  7  Nev,  140;  8  Am.  Rep.  707.  The  power  of  the  national  govern- 
In  People  ii.  Coleman,  4  Cal.  46;  60  ment  over  commerce  with  foreign 
Am.  Dec.  581,  a  tax  which  was  not  lev-  nations  and  among  the  several  states, 
ied  on  the  foreign  owner  of  consigned  reaches  the  interior  of  every  state,  so 
goods  in  the  hands  of  the  consignee,  far  as  it  may  be  necessary  to  protect 
but  onlv  upon  their  sale,  was  held  to  the  products  of  other  states  and  coun- 
be  valid.  tries  from  discrimination  by  reason  of 
3.  Brown  v.  Maryland,  11  Wheat,  their  foreign  origin.  Guy  v.  Baltimore, 
(U.  S.)  419;  Welton  v.  Missouri, 91  U.  100  U.  S.  434. 

S.  175;  Waringu.  Mobile,  8  Wall.  (U.  B.  Coeti.  Errol,  116  U.S.517;  Brown 

S.)  iio;   Howe  Machine  Co.  f.  Gage,  ii.  Houston,   114   U.   S.   6ji  :  License 

100  U.  S.676;  Low  T.AustJn,i3  Wall.  Cases,  5  How.  [  ll.  S.)  504;  Waring  r. 

(U.  S.)  39;  American  Fertilliing  Co.  Mobile,  8  Wall,  [U.  S.)  no;   Pervear 

I'.  Board  of  Agriculture,  43  Fed.  Rep.  v.   ComT  5  Wall.  {U.  S.)475;  Sute 

609;  State  T>.  North,  17  Mo.  464.  v.    Pickney,   10  Rich.   (S.  Car.)   474; 

The  inquiry   is  upon  what  did  the  State    v.  Crawford,   1    Head    (Tenn.) 

burden   really  rest,  and  not  upon  the  460;  Wynne  v.  Wright,  1   Dev.  &  B. 

question  from  whom  the  state  exacts  (N.  Car.]    19;  Cowles   v.    BHttain,  j 

payment.  Cook  v.  Pennsylvania,  97  U.  Hawks  (N.  Car.)  ao4;   Kenny  v.  Har- 

S.   s66;   State   Freight  Tax   Case,  15  well,  4a  Ga,  416;  Cumming  v.  Savan- 

Wall.  (U.  S.)  138.  nah,  R.  M.  Charlt.  (Ga.)  26;  Pittsburgh, 

8.  Cook  V.   Pennsylvania,  97  U.  S,  etc..   Coal  Co.  v.  Bales,  40   La.  Ann. 

566;  Waring^a.  Mobile,  8  Wall.  (U.S.)  2j6;   8    Am.   St   Rep.  519;   Tracy   v. 

no;    Bank   Tax   Case,  3  Wall.  (U.  S.)  Suie,   3   Mo.   3;    Biddle   i;.  Com,   ij 
24 
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reason  of  their  exportation  or  importation,  or  a  direct  tax  on  the 
goods  imported  or  exported  or  intended  for  exportation.' 

The  restriction  upon  the  taxation  of  imports  by  the  states 
does  not  include  articles  imported  from  a  sister  state,*  and  a  state 
is  not  bound  to  abstain  from  the  passage  of  such  laws  as  may  be 
necessary  or  advisable  to  guard  the  health  or  morals  of  its  citizens, 
even  though  such  laws  may  operate  to  discourage  importation.* 
Nor  are  the  proper  fees,  accruing  in  the  due  administration  of  the 
laws  and  regulations  necessary  to  be  observed  to  protect  the 
government  from  imposition  and  fraud  likely  to  be  committed 
under  the  pretence  of  exportation  or  importation,  in  any  sense  a 
duty  thereon;*  they  are  simply  compensation  given  for  service 

S.  &  R.  (P».)  405;  Shsrpe  v.   SpeEr,  <U.   S.)  419;  Hinson  ti.  Lott,  40  Ala. 

4   Hill    (N.   Y.)    7^     And'  sre   Hevs  133;  Board  of  Haj Inspectors  v.  Pleas- 

V.  PttclGc  Msil.  etc.,  Co.,  17  How.  (U.  ants,  33  La.  Ann.  349;  SMndard   Oil 

S.)  jg6;  Wlieding,  etc^   Transp.   Co.  Co.  v.  Combs,  96  Ind.  179;  Pierce  v. 

V.  Wheeling,  90  U-  S.  183 ;  C.  N.  Nel-  State,  13  N.  H,  536;  State  v.  Pittsburg, 

K>n  Ltunber  Co.  v.  Loralne,  aa  Fed.  etc.,  Coal  Co.,  41  La.Ann.465:  Brown 

Rep.  u.  V.  Houston,  33  La.  Ann.  S43;  State  v. 

In  Brown  i>.  Houston,  114  U.  S.  631,  Charleston,   10    Rich.   (S.  Car.)   340; 

it  was  held  that  coal  sent  byowners  in  State  i>.  Pinckney,  10  Rich.  (S.  Car.) 

one  state  to  their  agents  tn  another,to  474.     Ae  to  such  taxation,  see  infra, 

be  there  sold  tor  their   account  upon  this  title,  Regvlalion  of  Commrrct. 

its  arrival,  becomes  a  part  of   the  gen-  3.  License    Cases,   5   How.   (U.  S.) 

era!  mass  of  the  property  in  the  latter  504. 

state  Bud  subject  to  taxation  as  such.  In  4.  Pace  v.   Burgess,   93   U.   S.   373; 

■       ■                    Wardens,  etc.  t^.  Tlie  Martha  J.  Ward, 

14  La.  Ann.  187 ;  Addison  v.  Sau'   ' 


sold  for  transportation  does  not  alter     19  Cal.  81 ;  Green  v.   Mayor,  etc.,  R. 

the  case.  M.  Charlt.  (Ga.)  36S;  ClinUman  v. 

In   State  n.  Pincltney,  10  Rich.  fS.     Northrop,  8  Cow.  (N.  Y.)  45;  Vanme- 


Car.)  474,  it  was  held  that  a  tax  upon  ter  v.  Spurrier  (Ky.  1893),  ii   S.  W. 

an  Importer  estimated  by  the  amount  Rep.  337;  Turner  v.  State,  107  U.  S. 

of  his  sales,   is   not  unconstitutional,  38.     And  see  Patapsco  Guano  Co.  v. 

even   though    his   sales   embrace   im-  Boardof  Agriculture,53  Fed.  Rep.690; 

ported  articles.  State  v.   Pittsburg,  etc..  Coal  Co.,  41 

U  Brown  v.  Houston,  114  U.  S.  633.  La.  Ann.  465. 
And  see  People  w.  Nat.  F.  Ins.  Co.,  37        toapBottoii  L»w».— The  right  to  enact 

Hun  (N.  Y.}  tSS;  Nathan  v.  Louisi-  inspection    laws    is    reserved    to   the 

ana,  S   How.  (U.  S.}   73;   Mager  v.  states,  but  it  is  subject  to  the  psramount 

Grima,  6  How.  (U.  S.)  490.  right  of   Congress   to   regulate   com- 

In  State  v.  Charleston ,  10  Rich.  (S.  merce  with  foreign  nations  end  among 

Car.)  340,  a /flr  ca/iVa  tax  upon  slaves,  the  several  states.     Neilson  i>.  Garza, 

after  they  were  imported  from  another  a  Wood  (U.  S.)  387.     And  their  scope 

state  and  had  come  under  the  protec-  is  not  confined  to  articles  of  domestic 

tion  of  the  laws  of  the  taxing  state  iree  produce  or  manufacture;  it  applies  also 

from  any  protection  or  authority  from  to  articles   imported  and  to  those  in- 

The  state  from  which  they  came,  was  tended  for  domestic  use.     Green  v. 

held  to  be  constitutional.  Maj'or,  etc.,  R.  L.  Charlt.  (Ga.)  36S. 

PUM    rtfttlatmu    are   not   included        In  Clintsman   v.  Northrop,  8  Cow. 

in  the  term  "  imposts  or  duties  on  im-  fN,  Y.)  45,  Inspection   laws  were  held 

Krts  or  exports.     Coolej  u.  Board  of  to  be  laws  for  the   protection  of   the 

rt  Wardens,  i]   How.   (U.  S.)  399;  community   so  far  as   they   apply   to 

Baker  v.  Wise,  16  Gratt.  (Va.)  139.  domestic  sales  from  fraud  and  imposl- 

3.  Woodruff  V.  Parham,  S  Wall.  (U.  tion,  and   in    relation   to   articles  de- 

S.)  lit;  Brown  v.  Houston,  114  U.  S.  signed  for  eiportatlon,  to  preserve  the 

bi3 ;  Pervear  v.  Com.,  5  Wall.  ( U.  S.)  character  and  reputation  of  the  state 

479i  Brown    v.  Maryland,   13   Wheat,  in  foreign  markets. 
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properly  rendered  for  the  protection  of  the  state.*  The  test 
whether  a  chaise  is  for  inspection  or  is  a  duty  upon  exports  or 
imports  is  whether  or  not  the  charge  is  excessive  or  reasonable  ;  * 

and  any  inspection  fee  will  be  regarded  as  an  unconstitutional 
discrimination,  and  a  direct  burden  upon  commerce  among  the 
states,  where  there  is  no  necessity  for  the  inspection  provided  for,* 
or  where  the  requirement  goes  far  beyond  the  necessity,*  or  where 
it  amounts  to  a  discrimination  against  the  products  or  industries 
of  other  states,* 

1,  Pace   V.   Burgess,  93    U.  S.   373;  Minnesota  r-.  Barber,   136  U.  S.  313; 

Turner   v.  Msryland,  107   U.   S.    38;  Schmidt  v.  People,  18  Cfolo,  78.     And 

Patapsco  Guano  Co.  i'.  Board  of  Agri-  see  Farrie  v.  Henderson,   t  Oklahoma 

culture,  51  Fed.  Rep.  690;   Addisom^.  384, 

Saulnier,  19  Cal.  83.  *.  Brimmer  u.  Rebman,    138   U.  S. 

Inspection  laws,  so  far  as  thej  act  78 ;  Minnesota  v.  Barber,  136  U.  S.  31^. 

on  articles  for  exportation,  are  gen-  And  see  State  v.  Klein,  i]6  lod.  68. 

erallj  executed  on  land  before  the  arti-  In  Patapsco  Guano  Co.  -o.  Board  of 

cle  is  put  on  board  the  vessel,  and  so  Agriculture,  51  Fed.  Rep.  690,  it  was 

far  as  thej  act  on  importationi  thej  held  that  a  tax  on  fertilizers  to  defraj 

are  generally  executedonartlcles  after  inspection    expenses   will  not   be   d«- 

they  are  landed,  the  tax  or  duty  of  in-  clared  unconsUtutional  because  it  ex- 

spcctlon  being  usually  a  tax  paid  for  ceeds   the   actual    cost  of   inspection, 

■ervlces  performed  on  land  while  the  when   no   purpose  to   evade  constltu- 

article  upon  which  it  Is  Imposed  is  a  tional  inhibition  Is  manifested. 

part  of  the  mass  of  the  property  of  the  6.  In  r*  Rebman,  41  Fed.  Rep,  867 ; 

state.     Clarke  v.  Clarke,  3  Woods  (U.  afirmed  138  U.  5.  148;   Minnesota  v. 

S.J408;  Brown  f.Maryland,!!  Wheat.  Barber,  136  U,  S.  313.    And  see  Neil - 

(U.  S.)  419.  son  V.  Garza,  i   Woods  (U.  S.)  aS?; 

3.  Pace   V,   Burgew,  91  U.S.  373;  Hlggins  v.  Casks  of  Lime,  130  Masa.  i. 

Turner  u.  Maryland,  107  U.  S.  38;  WIl-  An  inspection   law  which.  In  eQect, 

lis  V.  Standard  Oil  Co.,  50  Minn.  390.  excludes    the    thing    Inspected    from 

And  see   NeiUon  v.  Garza,  3  Woods  importation  or  sale,  Is  an  unconstltu- 

[U.  S.)  3S7;  Brimmer  v.  Rebman,  138  tional   invasion  of  the  power  of  Con- 

U,  S.  78;  In  rs  Rebman,  41   Fed.  Rep.  gress  to  regulate  Interstate  commerce. 

867;  MinnesoU  W.Barber,  136 U.S. 313.  In  re  Barber,  39  Fed.  Rep,  641;  Swift 

Unless  It  Is  manifestly  unreasonable,  v.  Sutphin,  39  Fed.  Rep,  630, 

the   court   will  not   adjudge   It   a  tax.  tn  Turpin  v.  Burgess,  117  U.  S.  504, 

Willis  V.  SUndard  Oil  Co,,  50  Minn,  it  was  held  that  a  stamp  tax  on  manu- 

390.     The  point  to  guard  against  is  the  factured  tobacco  Intended  for  exporta- 

jmpositlon  o(  a  duty  under  the  pretext  tion.  Is  not  a  tax  or  duty  on   exports, 

of   fixing  a  fee.     Pace   r.  Burgess,  93  within  the  constitutional  prohibition, 

U.  S.  373.  because  a  larger  tax  Is  imposed  upon 

The  court  will   not  assume,  for  the  manufactured    tobacco    not    Intended 

purpose  of  sustaining  an  act  imposing  for  export. 

an  onerous  Inspection  fee,  that  fresh  In  Turner  v.  State,  107  U.  S.  38,  it 
meat  will  or  may  become  unwhole-  was  held  that  an  inspection  law  re- 
some  If  transported  one  hundred  miles  quiring  that  tobacco  of  the  growth  o( 
or  more  from  the  place  where  slaught-  the  state  must  be  packed  in  hogsheads 
ered  before  it  is  offered  for  sale.  Brim-  of  a  specified  size,  and  that  tobacco  to 
mer  f.  Rebman,  13S  U.  S.  7S.  And  see  be  exported  should  be  packed  in  the 
Minnesota  v.  Barber,  136  U.  S.  313,  same  manner,  and  further  requiring  an 

The  question,  what  is  included  under  examination  of  the  packages  by  an  of- 

the  term  inspection  laws,  must  be  de-  licer  appointed  for  that  purpose  to  as- 

termined  largely  by  the  nature  of  the  certain  if  they  are  of  the  prescribed 

Inspection  laws  of  the  states  eiistine  size,  and  inlposing  a  tax  for  such  in- 

when  the  constitution  was  confirmed!  spection,   is   not  unconstitutional  as  a 

Gibbon   v.   Ogden,   9  Wheat.   (U.  S,)  discrimination  between  the  state  buyer 

119;  Turner  v.  Maryland,  107  U.  S.  jS.  and  the  purchaser  who   buya  for  the 

I,  Voight  V.  Wright,   141   U.  S.  62;  purpose  of  transportation. 


>y  Google 


Tlw  Tm«r-to  It*.  TAXA  TION.  OomUmUouI  Etttrletbu. 

With  the  consent  of  Congress  a  state  may  tax  exports  or  im- 
ports for  any  proper  purpose,*  but  the  net  produce  of  all  duties 
and  imposts  laid  by  any  state  on  imports  or  exports  shall  be  for 
the  use  of  the  treasury  of  the  United  States,  and  all  such  laws 
shall  be  subject  to  the  revision  and  control  of  Congress.* 

"Imports"  and  "exports"  and  "inspection  law,"  within  the 
meaning  of  the  federal  constitution,  have  reference  solely  to  mer- 
chandise, and  do  not  include  persons.*  Nor  does  the  prohibi- 
tion apply  to  the  imposition  of  taxes  upon  foreign  vessels.^ 

(b)  B«K«l»tlm  of  OoniMTW— (See  also  INTERSTATE  COMMERCE,  vol. 
"i  P- 539) — (')  GsNBRALLY,— The  power  to  regulate  commerce  with 
foreign  nations  and  among  the  several  states  and  with  the  Indian 
tribes,  is  among  the  powers  delegated  to  the  national  government ; " 
so  that  any  exercise  by  a  state  of  the  power  to  tax  which  acts 
as  a  regulation  of,  or  a  restriction  upon,  such  commerce,  conflicts 
with  the  federal  constitution.^ 


1.  Padelfordn. Savannah,  1409.438;  fine  for  non-pajment  upon  the  owner* 
VirKlnia  v.  Weat  Virginia,  11  Wall,  and  consignees  of  a  vcmcI  bringing  the 
U.S.)  59;  Green  v.  Blddle,  S  Wlieat.     passenKCr,  Is  unconstitutional.    People 


(U.  SO  1-  *■  Pacific  Mail  Steamibip  Co.,  16  Fed. 

The  consent  of  Congresi  maj  be  Im-     Rep,  344. 
pUed  from  legiilation ;  It  need  not  be        A  law  of  that  n 


express.     Green   v.   Biddle,  8  Wheat,  talned   as   an   Inipectlon   law,  for  the 

tU-S.)..  -     - 

In  Padelford  v.  Savannah,  14  Ga.  438, 

it  was  held  that  where  a  tax  is  levied  be  ascertained  bj  Inspection  of  the  per- 


.  _ .  .  ,  that  guilt,  povertr,  iuoacj,  c 

In  Padelford  d.  Savannah,  14  Ga.  438,    phanage  and  sometimes  disease,  cannot 


bj a  state  upon  Imports,  It  is  to  be  pre-  son,  and  the  Inspection  laws  referred 

sumcd  that  Congress  has  consented  to  to  in  the  constitution  have  reference  to 

it,  when  nothing  appears  to  the  con-  propertr  and   not   to   human   beings. 

trary.  New   York    v.   Compagnie   Generale 

S.  Const.   U.  Sm  art.  I,  f  10,  Mr.  1;  Transatlantlque,  107  U.  S.  59. 

Neilson  V.Garza,  J  Woods  (U.S.)  187.  «.  Aguirre   v.   Maxwell,   3   Blatchf. 

Inspection  laws  betnE  subject  to  the  (U.  S.]  140, 

review  and  control  of  Congress,  Con-  B.  See     Imtsrstate      Couukrce, 

gresE  is  the  proper  authority  to  decide  vol.  1 1,  p.  539  ;  Const.  U.  S.,  art.  1,48, 

whether  or  nota  charge  or  duty  Is  ex-  par.  3;  U.  S.  v.  Bailey,   i  McLean  (U. 

cessive.   And  an  Inspection  law  passed  5.)  135 ;  Palmer  *.  Cuyahoga  County, 

by  a  state  inuat  stand  until  Congress  3  McXean  (U.  S.]  136;   Philadelphia, 

sees  fit  to  alter  It,  even  though  the  fee  etc.,   R.  Co.   v.   Pennsylvania    (State 

allowed  la,  in  effect,Bn  impost  or  duty  Freight  Tax  Case),  15   Wall.   (U.  S.) 

on   imports   and   exports.     Neilson  i^.  133;  M'Cultoch  v.  Maryland,  4  Wheat. 

GarM,  a  Woods  (U.  S.)  187.  (U.   S.)  415 ;  Ward  v.  Maryland.  la 

In   Padelford   -a.   Savannah,  14  Ga.  Wall.  (U.  S.)  4[8;   Lin   Sing  f.  Wash- 

438,  it  was   held   that  a  state  may  tax  burn,  30  Cal.  534;   Indiana  v.  PtiUmen 

impoHsforany  purpose  even  without  Palace  Car  Co,  fU.   S.  188S),  13  Am. 

the  consent  of  Congress,  subject  only  &  Eng.  R.  Gas.  307;  Gloucester  Feriy 

to  the  DOwerof  Congress  to  revise  and  Co.  v.  Pennsylvania,  114  U.  S.  196. 

control  the  state  law.  t.  See  Cooper  Mfg.  Co.  v.  Ferguson, 

*.  NewYorkv.CompagnleGenerale  113  U.S. 737:    Walling  i>.   Michigan, 

Transatlantlque,     10    Fed.   Rep,   357;  116  U.  S.  446;  Hannibal,etc.,R.  Co.f, 

Henderson  v.  New  York,  qi  U.  S.  159;  Htisen,  9;    U.    S.    465 ;    Parkersburg, 

New  York  V.  Miln,  it  Pet  (U.  S.)  lOi.  etc.,  Transp.   Co.  v.  Parkersburg,  107 

A  state   statute  requiring  the  pay-  O.  S.  691 ;  Moran  v.  New  Orleans,  113 

ment  of  a  certain  sum  for  each  passen-  U.  S.  69 ;  American  Fertilizing  Co.  v. 

ger,  Inspected  to  ascertain  ir  he  Is  af-  Board  of  Agriculture,  43  Fed.  Rep.  609. 

nicted  with  leprosy,  coming  Inta  the  lutoxleat^  Uqnors. — For  the  power 

United  Stalet  by  sea,  and  imposing  a  of  a  state  to  Impose  a  tax  upon  imports 
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The  general  rule  is  that  the  word  "commerce,"  as  used  in  this 
provision,  includes  not  only  the  buying  and  selling  and  exchange 
ing  of  merchandise  and  other  commodities,*  but  also  compre- 
hends the  entire  commercial  intercourse  with  foreign  nations  and 
among  the  states,*  including  navigation  as  well  as  traffic  in  its 
ordinary  signification*  It  comprehends  the  transportation  of 
persons  •  and  property,'  and  interstate  communication  by  tele- 
graph or  telephone.*  The  term  applies  to  the  means  and  instru- 
ments by  which  transportation  is  effected,  as  well  as  to  the  trans- 
portation itself,'  embracing  railroads,"  ships  and  vessels,  together 
with  their  officers  and  seamen,* 

The  mode  in  which  the  tax  is  laid,  whether  directly  upon 
the  property  in  the  hands  of  the  owner,  or  upon  the  carrier 
as  a  tax  upon  his  business,***  or  in  the  form  of  a  license  fee 
required  for  the  privilege  of  selling  or  otherwise  disposing  of 
the  goods,**  or  of  an  imposition  upon  the  receipts  arising  there- 
from another  state,  see  Intoxicatiko 
LiQiTORs,  vol.  i\,p.f>oi«t  ieq.  vol.  ii, 

BxelndT*  Powar  In  OongraH. — As  to    p.  371. 
when  the  power  of  Congress  Is  exclu-        *.  See  infra,  this  title,  Taxes    Upon 
"  '      Paistagtrs;  Interstate;  Cohmerck,. 

""'   ""   P'.54'  '■■■ 


U.  S.  V.  Holllday.  3  Wall.  (U.  S.)         6-  See  infra,  thU  tiUe,  Texea    Uf, 
"'  ■      "  Co.  V.  Pennajl-     Freight. 

^i  inft   , 
91U.S.  J7s;   U.S.  V.  Bailer,  I     Means  of  Trans  for  talicK;ltinKSXf.TK. 


407;  Gloucester  Ferry  Co.  v.  PennByl-     Freight. 

1  ly.  Mis-  -    " 


U.  S.   196;    Welton  -u.  Mis-        B.  See  infra,  this  title.  Taxes  Ufom 
'.S.  J7s;   U.S.  V.  Bailer,  I     Means  of  Trans  for  talicH;ltiriKSXf.TK 
McLean     (U.  S.)   334;    PhiladelphU,    CoMHaRCE.   vol.   11,    p.  543;    Tele- 


nsvlvanla    {State     graphs  and  Tblephokbs,  vol.  35. 
Wall.(U.S.)J7c;;        t.  See  infra,  tills  title.  Taxes  Vto. 


FreightTaiCa8e),isWall.(U,S.)J7s;        T.  See  infra,  tills  title.  Taxes  Vft 

Mobile  Coun^  v.  Kimball,   101   U.  "S,  the  Means  hy  Wmck  Interstate   Com. 

691 ;  The  Daniel  Ball  v.  U.  S.,  10  Wall,  merce     ii     Transarfed;   Interstats 

(U.S.)  557;   Slate  V.  Delaware,  etc..  Commerce, vol.  11, p.. i;4i, 


Co.,  30  N.   I.   L.  473;    People   w.        8.  See  infra, thU  title,  Taxes  Ufen 

oks,4  Den.  (N.  Y.)  469.  the  Means  by  Which    Interstate    Com- 

Commerce   Is    the    Interchange    or    merce     is    Transacted ;     Intbrstatb 


mutual  change  of  roods,  productions,  Coumerce,  vol.  it,  p.  J43. 
or  property  of  any  kind,  between  na-         •.  See   Ships   and   Shipping,  »o1. 

tions  or  Individuals.    Council  Bluffs  v.  ai,  p.  710;  Navigation,  toI.  16,  p.  375. 

Kansas  City,  etc.,  R.  Co.,  45  Iowa  338;  10,  State  v.  Carrigan,  39  N,  J.  L,  35 ; 

34  Am.  Rep.  773.  Erie  R.  Co.  v.  State,  31   N.  J.  L.  531 ; 

a.  People  r.  Brooks,  4  Den.  (N.  Y.)  86  Am.  Dec.  236;    Slate   v.   North,  r~ 

{69;   North  River   Steamtioat    Co.  v.  "       '      '  

.ivingston,    3    Cow.    <N.    Y.)    713; 
Mltcheil  I'.  Steelman,8  Cal.  3631  State 

».  Delaware,  etc.,  R.  Co.,  30  N.   J.  L.  ^  ^_..     

473;   Moor  TJ.  Veazie,  33   Me.  343;   53  upon  the  carrier's  business.    Com.  1 

Am.  Dec,  6qs ;   U.   S.  v.   HoUiday,  3  Smith,  9a  Ky.  38.     Compare   Pullman 

Wall.  (U.  S.)  407;  Welton  i>.  Missouri,  Southern  Car  Co.  v,  Gaines,  3  Tenn. 

91  U.S.  37s;  McCulloch  V.  Maryland,  Ch.  587;  Pennsylvania  R.  Co.w.  Com, 

4  Wheat.  (U.  S.)  116;  Gibbons  ^^  Og-  3  Grant's  Cas.  (Pa.)  isS. 

den,  9  Wheat.  (U.   S.)  3:  Corlield  r.  11.  Welton  ir.  Mi»souri,9i   U,  S.  375; 

Coryell,  4  Wash.  (U.  S.)  371 ;  Groves  Tiernan  r.Rinker,  101  U.S.  113;  Cook 

V.  Slaughter,  15  Pet,  (U,  S.)  449;  Mo-  v.  Pennsylvania,  97  U.  S,  566;   Guy  v. 

bile  County  11,  KImbsll.  101  U.  S.  691;  Baltimore,  100  U,  S.  434;   Leloup  v. 

New   York   v.   Miln,   11  Pet.  (U.  S,)  Mobile,   127  U.   S.  640;   St,   Louis  v. 

103;  Gloucester  Ferry  Co.  v.  Pennsyl-  Western  Union  Tel.  Co.,  39  Fed.  Rep. 

vania,  114  U.  S.  196.  59;  Webber  v.  Virginia,  103  U.  S,  344. 
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from,*  is  immaterial,  the  principle  being  that  when  the  burden  of 
a  tax  falls  on  a  thing  which  is  the  subject  of  taxation,  the  tax 
is  to  be  considered  as  laid  on  the  thing  rather  than  on  him  who  is 
chained  with  the  duty  of  paying  it  * 

A  stipulation  inserted  in  the  charter  of  a  corporation  engaged 
in  foreign  or  interstate  commerce  requiring  it  to  pay  a  bonus  to 
the  state,  is  not  unconstitutional  as  an  interference.'  A  state 
may  regulate  its  own  internal  commerce  in  such  manner  as  it 
sees  fit.*  It  may  enact  such  laws  as  may  be  necessary  or  proper 
to  protect  its  citizens  in  their  persona,  health,  and  property, 
and  to  guard  them  against  fraud,  imposition,  and  oppression, 
by  virtue  of  its  police  power,  even  though  such  laws  may  in  some 
respects  affect  persona  or  corporations  engaged  in  carrying  on 
foreign  or  interstate  commerce.' 

1.  Leloup  V.  Mobile,  137  U.  S.  640;  199;  Blake  v.  Winona,  etc,  R.  Co.,  19 

Lrog   V.   Mlcbleaa,   131;    U.    S.    161;  Minn.  418;  18  Am.  Rep.  345.    And  see 

SUteTasoD  Railwar  (^rcuia  Receipts,  People  v.  W  em  pie,  117  N.Y.  136. 
IS  Wall.  (U.S.)  384.  4.  Wilson  v.    Kansas  Citj,   etc.,  R. 

A  state  may  tax  monej  actually  Co.,  60  Mo.  184;  Sears  v.  Warren 
within  the  state  after  it  has  passed  be-  Coun^,  36  Ind.  367;  10  Am.  Rep.  63; 
yond  the  stage  of  compensation  for  Council  Bluffs  i>.  Kansas  City,  etc.,  R. 
carrying  penons  or  properly  from  Co.,  45  Iowa  338;  14  Am.  Kep.  771; 
(tale  to  state,  in  the  same  manner  as  it  Scott  -o.  Willson,  3  N.  H.  3J1 ;  People 
taxes  other  money  or  property  within  0.  Piatt,  17  Johns,  (N.  Y.)  195;  People 
its  limits;  but  a  tax  upon  receipts  of  v.  Rensselaer,  etc.,  R.  Co.,  15  Wend, 
this  class  of  carriage  speciScally  is  a  (N.  Y.)  113;  Canal  Com'rs  v.  People, 
tax  upon  the  commerce  out  of  which  5  Wend.  (M.  Y.]  4^;  Indiana  v.  Pull- 
it  arises,  and  therefore  {Ilegal.  Fargo  man  Palace  Car  Co.,  16  Fed.  Rep. 
V.  Stevens,  iii  U.  S.  3jo.  193;  Hall  v.  De  Cuir,  95  U.  S.  485; 

t.  Cooley  on  Taxation  (3d  ed.)  9j,  Pennsylvania,^.  Wheeling,  etc.,  Bridge 

tiling    Western    Union    Tel.   Co.    u.  Co.,    18     How.     (U.    S.)    43a;     The 

Texas,  io<;  U.  S.  460;   Welton  v.  Mis-  Daniel  Ball  v.  U.  S.,  lO  Wall.  (U,  S.) 

souri,  91  U.  S.  375;  Cook  -v.  Pennsyl-  5^7;  U.  S.  v.  DeWltt,   9  Wall.  (U.  S.) 

Tania,g7  U.  S.  566;  Webber  ti.   Vir-  41;    Veaxie  ti.  Moor,  14  How.   (U.  S.) 

ginia,  103  U.  S.  344;  Muriot  v.  Phila-  568;   License   Cases,  5   How.  (U.  S.) 

delphia,  etc.,  R.  Co.,  1  Abb.  ( U.  S.)  323.  504;  License  Tax  Cases,  5  Wall.  (U.  S.) 

Whenever  the  taxation   of   a   com-  462;   The  Montetlo,   n   Wall.  (U.S.) 


prohibition,  so  wilt  the  taxation  of  an     etc.,  R.  Co.  v.  Pennsylvania,   15  Wall, 
inseparable  incident  or  necessary  con-     (U.  S.)  300;   Chicago,  "    " 


such  commodity.  Erie  R.  Iowa,  94  L',  S.  155;  Peik  i>.  Chicago, 
Co.  f.  State,  31  N.  ].  L.  531;  86  Am.  etc.,  R.  Co.,  94  U.  S.  163;  U.  S.  Ex- 
Dec.  31G.  press   Co.   «.   Hemmingway,   39  Fed. 

The  state  cannot  accomplish  by  In-  Rep.  60.     This  rule  is  not  affected  by 

direct  methods  whal  it  is  forbidden  to  the  fact  that  the  commerce  Is  carried 

do  directly.     People  v.    Raymond,  34  on  inthenavigablewHtersof  the^'niVfi/ 

Cal.  4« ;  State  v.  North,  27  Mo.  464 ;  States.    The  "  Bright  Star,"  i  Woolw. 

Stale  Tax  on  Railway  Gross  Receipts,  (U.  S.)  366. 

IS  Wall.  (U.S.)  384;  Brown  r.  Mary-  B.  Council  BluffsT>.  Kansas  City,  etc., 

land,  13  Wheat.  (U.  S.)  417;  Wayman  R,  Co.,  45  Iowa  338;  24  Am.  Rep.  773; 

V.  Southard,  10  Wheat.  (U.S.)  1;  Pas-  St.   Louis  r.  McCoy,  18  Mo.  338;  St. 

senger  Cases,  7  How,  (U.  S.)  183.  Louis  i',  Boffinger,  19  Mo.  13 ;  Wilson 

a.  Baltimore,  etc.,  R.  Co.  v.  Mary-  v.  Kansas  City,  etc.,   R.   Co.,  60  Mo. 

land,  31    Wall.  (U.  S.)  456;    Stale  v.  198;    Kellogg   r.  The    Union    Co.,   la 

Baltimore,  etc.,   R.  Co.,  34  Md.  344;  Conn.  7;   Wiggins   Ferry  Co.  v.  East 

Com.  I'.   Erie   R.  Co.  (Tonnage  Tax  St.  Louis,  toi  III.  560 1  V.Ieizer  t>.  State, 

C>MB},  63   Pa.  St  386;  i   Am.  Rep.  '    '           -       i-    .       --■.         -  - 
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The  exemption  from  state  interference  attaches  when  property 
is  purchased  for  transportation  or  otherwise  segregated  from  the 
mass  of  the  property  of  the  state,  even  though  not  actually 
shipped,^  and  continues  until  it  has  passed  from  the  importer's 
hands  *  or  has  become  a  part  of  the  general  property  of  the  state 
by  the  breaking  up  of  the  original  packages." 

But  when  the  transit  is  delayed  or  interrupted  for  any  purpose 
not  consistent  with  an  intent  to  obtain  immediate  transportation, 
it  is  treated  as  at  an  end  for  the  time  being,  and  the  protection  is 
removed.*  When  passengers  arrive  in  port  or  at  the  place  of  des- 
tination, however,  and  mingle  with  the  citizens  of  the  state,  they 
become  subject  to  its  laws  and  liable  to  taxation  to  the  same 
extent  as  other  persons  within  its  jurisdiction.' 

Commerce  with  the  Indian  tribes  means  commerce  with  the 
individuals  composing  the  tribes,*  and  the  power  of  Congress  to 
regulate  it  is  the  same  as  its  power  to  regulate  commerce  with 
foreign  nations,''  even  though  such  commerce  is  confined  within 
the  limits  of  a  state.^     But  when  thus  confined,  the  power  is 

(U.  S.)  loi;  License  Ceaes,  5  How.  (U.  not  be  taxed.     And  ao  coal,  \yiag   in 

S.)  J04;  Nathan  V.  Louisiana,  8  How.  dock  awaiting  shipment  to  other  state*, 

(U.  S.)  83;   Passenger  Cases,  7  How.  is  not  Uxable.     State   v.  Carrigan,  39 

(U.  S.)  548;  Shirlock  v.  Ailing,  93  U.  N.  J.  L.  35, 

S.99;  Gibbonsr.Ogden.g  Wheat.  (U.  1.  Brown  v.  Maryland,  iz  Wheat. 
S.)  1;  Ouachita,  etc..  Packet  Co.  11.  (U.  S.)  419;  License  Cases,  5  How. 
Aiken.  121  U.S.  444;  Woodruff  ti.  Par-  (U.  S.)  504;  State  v.  Shapleigh,  17 
ham,  8  Wall.  (U.  S.)  123;  Hineon  t>.  Mo.  344.  And  see  safra,  this  title, 
Lott,  8  Wall,  (U.  S.)  148;  Munn  r.  Exforland  Imfori  Taxation. 
IlUnoig,  94  U.  S.  113;  Com'rs  of  Pilot-  I.  Brown  v.  Maryland,  ii  Wheat, 
age  V.  Steamboat  Cuba,  18  Ala.  185;  (U.  S.J  419;  Welton  v.  Missouri,  91 
State  «.  Steamship  Constitution,  43  U.  S.  175.  And  see  lufra,  this  title, 
Cal.  J78;  lo  Am.  Rep.  303;  Wardens,  Bxfart  and  Imfort  Taxation, 
etc.  Ti.  The  Martha  J.  Ward,  14  La.  4.  Hardestyu.  Fleming,  57  Tex.  39s ; 
Ann.  2S7;  Vanderbilt  v.  Adams,  7  Cow.  Powell  v.  Madison.  31  Ind.  335. 
(N,  Y.)  351;  People  v.  Babcock,  11  The  propertj  of  citizens  of  one  atate 
Wend.  (N.  Y.)  5S6;  Charleston  v.  sent  across  another  state  to  mar- 
Oliver,  ]6S.  Car.  47;  Hannibal,  etc.,  R.  kets  in  other  sUtes,  which  is  delayed 
Co.  v.  Husen,  114  U.  S.  61a;  Webbem.  upon  the  road  merely  for  aeparauon 
Virginia,  103  U.S.  344;  King!'.  Ameri-  and  assortment  for  shipment,  is  not 
can  Transp.  Co.,  1  Flip.  (U.  S.)  i;  Li-  taxable  in  the  state  where  the  de- 
Cases,  t  How.(U.  S.)  so«;  /■  re  lay  occurs.  State  v.  Engle,  34  N.  ]. 
.  V — ;  .-1. —   I  D ^^ii  c  >  '  '  jac                                =      -. 

5.  Passenger  Cases,  7  How.  (L'.  S.) 
40; ;  Sinnot  v.  Davenport.  11  How. 
(U.  S.)  337;  /■  rt  Ah  Fong,  3  Sawyer 

_.   _  ,   ^  .   .__    (U.  S.)  1451  Blanchard  V.  The  Martha 

S.)  408:   Pardee  u.  Freesoil.  74  Mich.     Washington,  i  CHS.  (U.  S.)  473. 
8i;81ount  ii.Munroe,6oGa.6i;Con-        «.  U.  S.  -a.   Holliday,   3   Wall.   <U. 
neclicut  River  Lumber  Co.  v.  Colum-  '  S.)  407. 

bia.  bi   N.   H.  a86.     Compart  Coe  v.        1.  U.  S.   v.   Cisna,  1    McLean   (U. 
Errol,  116  U.  S.  S17.  S.)  354. 

Thus,  in  Ogilvie  v.  Crawford  Coun-  Under  the  power  to  regulate  com- 
ty,  7  Fed.  Rep.  745,  it  was  held  that  a  merce  with  the  Indian  tribes,  CongreEi 
cargo  of  corn,  purchased  for  shipment  has  power  to  prohibit  all  intercourse 
ind  temporarily  stored  at  the  station     with  them  except  under  a  license.      U. 


Wong  Yung  Q^y,  6  Sawder  (U.  S.)     L.  435. 
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limited  to  the  regulation  of  commercial  intercourse  with  such 
tribes  of  Indians  as  exist  as  a  distinct  community  governed  by 
their  own  laws  and  resting  for  their  protection  on  the  faith  of 
treaties  and  laws  of  the  United  States.^ 

(j)  Taxks  Upon  PAssEHostis. — A  tax  Upon  passengers  or  persons 
coming  into*  or  leaving  the  state,*  or  passing  through  it,*  or  go- 
ing from  state  to  state,"  is  in  conflict  with  the  constitution ; 
though  a  mere  measure  for  the  exclusion  of  immigrants,  either 
generally  or  of  a  certain  class,  is  a  police  regulation  and  not  a 
r^ulation  of  commerce.*  A  specific  tax  upon  passenger  carriers 
is  a  tax  upon  the  passengers.' 

(3)  Taxbs  Upon  Freight. — A  tax  upon  freight  which  is  carried  or 
transported  from  state  to  state,*  or  upon  freight  which  is  carried 

S;;   U.   S.   e.  CUna,  i  McLean  (U.  SUimthip  Co.  v.  Railroad  Com'rs,  i8 

}154.  Fed.  Rep.  8;  Clarke  v.  Philadelphia, 

1.  U.   S.   r.  Bailey,   i   McLean  (U.  etc.,  R.  Co.,  4  Houat.  (Del.)  158. 

S.)  134.  B.  Southern  Steamship  Co.  v.  Board 

a.  Passenger  Cases,   7  How.  (U.  S.)  of  Port  Wardens,  6  Wall.  (U.  S.)  31; 

183;  Henderson  v.  New  York,  91  U.  Indiana  v.  Pullman  Palace  Car  Co.,  16 

S.i59;Brown  -v.  Houston,   114  U.  S.  Fed. Rep. 193;  Baltimore,  etc^  R.  Co. 

6n;Cfar  Lung  v.   Freeman,  91  U.  S.  ['.Maryland,!!  Wall.(U.S.)456;  State 

175;    Smith   f.   Turner,   7    How,   (U-  Freight  Tax  Case.is  W«II.(U.  S.)  Jji; 

S.)  i8j;   Lin  Sing   v.   Washburn,  30  Swestt  f.  Bolton,  etc.,  R.  Co.,  3  Cliff. 

Oil.  534;   People  p.  Downer,  7  Cal.  (U.S.)  339. 

169;  State  V.  Steamship  Constitmion,  S.  See  Edje  v.  Robertson,  iii  U.  S. 


pier.  Raymond,34  Cal.  492;  Clarke  B.  N.  S.  761;  New  York  x..  Miln.  11   Pet. 

Philadelphia,   etc.,  R.  Co.,   4   Houst.  (U.  5.)  loa ;  Henderson  v.  New  York, 

(Del,)   n8.     And   see  "Head   Money  91  U.S.  361;.  And  see  Police  Powbr, 

Casea,"  18  Fed.  Rep.  135  ;  Erie  R.  Co.  vol.  18,  p.  739. 

V.  Slate,  31  N.  J.  L.  531 ;  86  Am.  Dec.  T.  Passenger  Cases,  7  How.  (U.  S.) 

m6;  Gloucester  Ferry  Co.  v.  Pennsyl-  383;  Chy  Lung  v.  Freeman,  91  U.  S. 

vanla,  114  U.  S.  196;  Pelk  r.  Chicago,  375;   Henderson  n.  New  York,  93  U. 

etc,  R.  Co,  6  Bias.  (U.  S.)  183.  S.  259;  Pullman  Southern  Car.  Co.  v. 

A  tax  laid  on  all   alien  passengers  Nolan,  31   Fed.   Rep.  376;    People  v. 

arTJTJng  by  vessel  for  the  firat  time,  ie  Downer,  7  Cal.  169;   Clarke  v.  Phila- 

a  burden  upon  foreign  commerce,  and  delphia,  etc.,  R.   Co..  4  Houst.   (Del.) 

the  fact  that  an  examination  or  Inspec-  158.     And  see  Crandall  v.  Nevada,  6 

tion  of  the  persons  of  such  passe  "" " 

is  made,  to  see  if  they  are  good  o  . 

poor  or  rich,  sane  or  insane,   diseased  The  reouirement  of  a 

or  well,  does  not  make  the  tax  a  tax  to  purchased  from  the  slate  anti  placed 

execute  an  inspection  law.  New  York  upon  a  passenger  ticket  is  ■  regulation 

V.  Compagnie   Generale   Transatlan-  of   commerce.     People    v.    Raymond, 

tique,  10  Fed.  Rep.  357.  34  Cal.  493. 

In  New  York*.  Miln,  1 1  Pet.  (U.  S.)  Congress  may  levy  Uxes  upon  own- 

101,  it  was  held  that  persona  are  not  er«  of  vessels  bringing  passengers  from 

Ibe  subjects  of  commerce;  but  this  was  foreign  ports   Into  the  United  Slales. 

ciprcsitly  overruled  In  the  later  cases.  This  prohibition  applies  to  the  states 

1.  Crandall  v,  Nevada,  6  Wall.  (U.  only.  Edye  t>.  Robertson,  113  U.S.  580. 
S.)  35;  Clarke  r.  Philadelphia,  etc.,  R.  S,  Philadelphia,  etc.R.  Co.  r.  Penn- 
Co.,  4  Houst  (Del.5  158;  Council  sylvania  (State  Freight  Tax  Case),  is 
Bluffs  V.  Kansas  City,  etc,  R.  Co.,  45  Wall.  ( U.  S.)  333  ;  Woodruff  v.  Par- 
Iowa  338;  14  Am.  Rep.  773.  ham,8Wali.   (U.S.)  113;   Hall  r.  De 

1  Crandall  v.  Nevada,  6  Wall.  (U.  Cuir,  9.;  U.  S-  488;  Baltimore,  etc.,  R. 

S.)  35;   Passenger  Cases,  7  How.  (U.  Co.  v.  Maryland,  11  Wall.  (U.  S.)  456; 

S.)  jiS3;  Pullmaa  Southern  Car,  Co,  v.  Sweatt  v.  Boston,  etc.,  R.  Co.,  3  Cliff. 

KoUo,  13  Fed,  Rep.  376;  Pacific  Coast  (U.S.)  339;  Council  Bluffs  c.  KaDsai 
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through,*  brought  into  *  or  taken  out  of  the  state,*  is  void  as  a 
regulation  of  interstate  commerce.  Nor  can  the  tax  be  laid  upon 
property  carried  into  the  taxing  state  and  then  taken  out  again, 
or  upon  property  taken  out  of  the  taxing  state  and  then  brought 
back* 

(4)  Taxes  Upon  the  Means  by  Which  Interstate  Commerce  is  Trans- 
acted.— A  tax  upon  the  means  by  which  interstate  commerce  is 
transacted  is  an  unwarrantable  interference  upon  the  part  of  the 
state  with  the  power  of  Congress  to  regulate  commerce.'  Thus, 
as  to  foreign  and  interstate  business,  telephone  and  telegraph 


City,  etc.,  R.  Co..  45  Iowa  338;  24  Am. 
Rep.  773;  Erie  R.  Co,  ».  State,  31  N. 
J.L.  531;  86  Am.  Dec.  Jj6;  State  v. 
Carrigan,  39  N.  J.  L.  37;  Gloucester 
Perry  Co.  i:  Pennsjlvania,  114  U.  S. 
196;  Erie  R.  Co.  v.  Pennsylvania,  15 
Wall.   {U.   S.)    38»;  Wabash,   etc.,  R. 


1 888),  13  Am.  &  Eng.  R.  Cas.  307; 
Bairdr.St  Louis,  etc.,  R.  Co.,  41  Fed. 
Rep.  593;  U.  S.  Express  Co.  v.  Hem- 
inf^ay,  39  Fed.  Rep.  60;  Fickard 
V,  Pullman  Southern  Car  Co.,  117 
U.  S.  43- 

In  Brumagim  v.  TillloKhast,  18  Cal. 
16^,  it  was  held  that  a  atamp  tax  on 
bills  of  lading  for  the  transportation  of 
property  from  any  point   ""   '"" "    ' — 


1^  Wall.  (U.  S.)   33*; 
-  _  .  00  tr. 

Indiana  v.  American    Expi 


Machine  Co.  ; 


Gage,  1 


S.  676; 


BIss.  ( U.  S.)  337;  SUte  *.  Engle,  34  N, 
].  L.  435. 

In  The  Daniel  Ball  v.  U.  S.,  10 
Wall.  (U.  S.)  557,  it  waa  held  that 
there  is  no  distinction  between  the  au- 
thority of  Congress  to  regulate  an 
agency  employed  in  commerce  be- 
tween the  states,  when  that  agency  ex- 
tends through  two  or  more  states,  and 
when  it  is  confined  in  its  action  en- 
tirely within  the  limits  of  a  single 
state  and  a  portion  of  the  merchandise 
transported  is  destined  to  places  in 
other  states.  See  also  Ex  f.  Koehler, 
30  Fed.  Rep.  867. 

3.  Howe  Machine  Co.  v.  Gage,  100 
U.  S.  676 ;  Philadelphia,  etc.,  R.  Co.  v. 
Pennsylvania  (State  Freight  Tax  Case), 
11;  Wall.  [U.  S.)  333;  Brown  v.  Hous- 
ton, n4  U.  S.  631:  Erie  R.  Co.  v. 
Pennsylvania,  15  Wall.  (U.  S.)  281. 


S.  Almy  f.  California,  34  How.  (U. 
S.)  169;  OgIIvie».  Crawford  County, 
7  Fed.  Rep.  745 ;  Howe  Machine  Co. 
V.  Gage,  100  U.  S.  676;  Philadelphia, 
etc.,  R.  Co,  V.  Pennsylvania  (Stale 
Freight  Tax  Case),  15  Wall.  (U,  S.) 
333;  State  11.  Cumberland,  etc.,  R.  Co, 
40  Md.  33. 

i.  Philadelphia,  etc.,  R.  Co.  T>.  Penn- 
sylvania (Sute  Frieght  Tax  Case),  15 
Wall.  (U.  S.J  333;  Osborne  v.  Mobile, 
16  Wall.  (U.S.)  479;  Fargo *. Stevens, 
131  U.  S.  330;  State  V.  Carrigan,  39  N. 

'  In  Xehigh   Valley  R.  Co.  v.  Penn- 

svlvania,  145  U.  S.  193, 305,  It  was  held 
that  transportation  from  one  point  to 
another    in   the   state    by  continuous 

notwithstanding  that  the  line  passed 
without  the  state  at  some  points.  See 
Campbell  v.  Chicago,  etc,  R.  Co.(Iowa, 
i893).s3N.  W.  Rep.3Sl■ 
B.  Western  Union  Tel.  Co.  i'.  Texas, 
105  U.  S.  460;  Welton  v.  Missouri,  gi 
U.  S.  275 ;  Minol  u.  Philadelphia,  etc., 
R.  Co.,  3  Abb.  (U.S.)  333. 

Transportation  is  themeans  by  which 
commerce  is  carried  on.  Without  trans- 
portaiion  there  can  be  no  commerce 
between  nations  or  among  the  states. 
Council  Bluffs  i>.  Kansas  City,  etc,  R, 
Co,,  45  Iowa  33S ;  34  Am.  Rep.  773. 

States  cannot  tax  that  portion  of  In- 
terstate commerce  which  Is  involved 
In  the  transportation  of  persons  and 
property,  whatever  may  be  the  instru- 
mentality by  which  it  is  carried  on. 
Gloucester  Ferry  Co.  v,  Pennsylvania, 
114  U.S.  196. 

Statutes  imposing  taxes  or  other  re- 
strictions upon  the  transmission  of  per- 
sons or  property,  or  telegraphic  mes- 
sages from  one  state  to  another,  are 
void,  even  as  to  that  part  of  such  trans- 
mission which  may  be  within  the  state, 
the  contract  for  such  transmission  being 
a  unit  for  the  entire  transportation 
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companies   are   not   subject   to   taxation,'   and  so  of   interstate 
railroads.* 

(5)  Taxes  Ui^n  Privileges,  Franchises,  Gross  Receipts,  Capital 
OF  Corporation,  etc. — Taxes  may  be  imposed  upon  franchises,  occu- 
pations, and  privileges,  without  reference  to  whether  they  are  ex- 
ercised wholly  within  or  in  part  without  the  state.'  But  foreign  or 

if)6;  Appeal 


Tr& 


through  all  the  stai 
it  passes.  Wabash, 
nois,  iiS  U.S.  557. 

1.  Western  Union  Tel.  Co.  v.  TeiBS, 
lo.i  U.S.  460;  PensBcola  Tel.  Co.  i>. 
Western  Union  Tel.  Co.,  96  U.  S. 
I-  Pensacola  Tel.  Co.  v.  West- 
ern Union  Tel.  Co.,  3  Wood  (U. 
S.)  643;  Wabash,  etc.,  R.  Co.  v.  Illi- 
nois, 118  U.  S.  SS7;  Western  Union 
Tel.  Co.  V.  Attv.  Gen'I,  125  U.  S.  530; 
Leioup  V.  Mobile,  la?  U.  S.640;  West- 
ern Union  Tel.  Co.  v.  Pennevlvania, 
ii3  U.  S.  39;  Western  Union  tel.  Co. 
V.  Atlantic,  etc.,  Tel,  Co.,  5  Nev.  loi ; 
Western  Union  Tel.  Co.  v.  State,  55 
Tei.  314. 

The  telegraph  is  an  instrument  of 
commerce,  and  telegraph  companies 
are  subject  to  the  regulating  power  of 
Congress  in  respect  to  their  foreign 
and  interstate  business.  Western  Un- 
ion Tel.  Co.  V.  Texas,  loj  U.  S.  460; 
Western  Union  Tel.  Co.  v.  Atlantic, 
etc.,  Tel.  Co.,  5  Nev.  loj  ;  St.  Louis  v. 
Western  Union  Tel.  Co.,  H)  Fed.  Rep. 
S9;  Ralterman  v.  Western  Union  Tel. 
'Ca.,  127  U.  S.  411;  Western  Union 
Tel.  Co.  V.  Pendleton,  lai  U.  S,  34J  ; 
Leioup  I'.  Mobile,  137  U.  S.  640; 
Western  Union  Tel.  Co.  v.  Pennsyl- 
vania, 128  U.  S.  39- 

iLMnteU  Talaphonas. — A  telephone 
passing  from  one  state  to  another  and 
transacting  business  between  points  In 
the  different  states,  is  engaged  in  inter- 
slate  commerce,  and  a  telephone  com- 
panj  will  not  be  enjoined  from  trans- 
mitting messages  from  one  state  to  the 
other  because  it  has  refused  to  pay 
taxes  on  business  thus  transacted.  In 
re  Pennsylvania  Teleph,  Co.,  48  N.  J. 
Eq.91. 

See  also  Interstate  Commerce, 
Tol.  II,  p.  543;  Telegraphs  and 
Telbphunbs,  vol.  2$. 

t.  See  Philadelphia,  etc„  R.  Co.  ti. 
Pennsylvania  (State  Freight  Ta« 
Case),is  Wall.  (U.S.)  aja;  Indiana  i/. 
Pullman  Palace  Car  Co.,  16  Fed.  Rep. 
193;  Minot  V.  Philadelphia,  etc.,  R. 
Co,  I  Abb.  (U.  S.)  323;  Pullman 
Southern  Car  Co.  v.  Nolan,  ia  Fed. 
Rep.  176;  Gloucester  Feny  Co.  i'. 
asCofL.— 3  a 


Tan    ■ 

Co.,  qo  Md,  45J. 

Congress  has  power  to  hold  com- 
merce free  from  state  taxation,  whether 
it  is  conducted  by  individuals  or  by 
corporations.  Gloucester  Ferrv  Co.  v. 
Pennsylvania,  114  U.  S.  196. 

The  cars  used  by  a  sleeping  and 
palnce  car  company  are  vehicles  of 
transportation,  and  their  use  in  receiv- 
ing and  delivering  passeftgers  at  points 
widely  separated  is  commerce.  Pull- 
man Southern  Car  Co.  v.  Nolan,  la 
Fed.  Rep.  176. 

See  also  Interstate  Commerce, 
vol.  II,  p.  S43;  Taxation  (Corpo- 
rate). 

8.  Western  Union  Tel.  Co.  v.  State, 
t,^  Tex.  314;  District  of  Columbia  v. 
Humason,  2  McArthur  [D.  C.)  i6a ; 
Com.  p.  Ober,  13  Cush.  (Mass.)  493; 
Information  v.  Oliver,  21  S.  Car.  318; 

■  f.  Robin 
Wemple. 

Wemple,  ^1  Hun  (N.  Y.)  434;  West- 
ern Union  Tel.  Co.  ».  Mayer,  28  Ohio 
St.  521  ;  Atlantic,  etc.,  R.  Co.  v.  Les- 
ueur  (Arizona,  1888),  19  Pac.  Rep.  157; 
Philadelphia  Contributorshlp.  etc.  v. 
Com.,  98  Pa.  St.  48;  I  nsurance  Co.  of  N. 
A.  li.  Com.,87Pa.  St.  173;  33  Am.  Rep. 
352;  Norfolk,  etc.",  R.  Co.  v.  Com.,  114 
Pa.  St  156;  Howe  Machine  Co.  v.  Cage, 
9  Pait.  (Tenn.)  518;  Munn  v.  Illinois, 
94U.  S.  114;  Western  Union  Tel,  Co. 
V.  fLttj.  Gen'I,  las  U.  S.  530;  Phila- 
delphia, etc..  R.  Co.  V.  Pennsylvania 
(State Tax  on  Railway  Gross  Receipts), 
It  Wall.  (U.  S.)  284;  Society  for  Sav- 
ing V.  Coite.  6  Wall.  (U.  S,)6o6;  Thom- 
son V.  Union  Pac.  R.  Co„  9  Wall. 
(U.  S.)  579;  Pacific,  etc.,  R.  Co.  v.  ■ 
Peniston,  18  Wal}.  (U.  S.)  5;  Osborn 
V.  Bank  of  U.  S.,  9  Wheat.  (U.  S,)  859; 
Atty.  Gen'I  v.  Western  Union  Tel.  Co,, 
33  Fed.  Rep.  129;  Osborn  v.  Mobile, 
16  Wall.  (U.S.)  479;  Memphis,  etc., 
R.  Co.  V.  Nolan,  14  Fed.  Rep.  533; 
Home  Ins.  Co.  v.  Augusta,  93  If.  S. 
116;  Provident  Institution  i>.  Massa- 
chusetts, 6  Wall.  (U.  S.)  611;  Balti- 
more, etc.,  R,  Co.  tJ.  Maryland,  ai 
Wall.   (U.   S.)   456;    Erie    R.   Co.   v. 
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interstate  commerce  cannot  be  taxed  by  a  state  under  the  pretext 
of  taxing  a  franchise.'  Where  the  franchise  or  privilege  is  exer- 
cised and  exists  because  of  the  necessities  of  the  foreign  or  inter- 
state transactions,  it  cannot  be  taxed.*  Taxes  may  be  imposed 
upon  avocations  and  employments  pursued  in  the  state  not 
directly  connected  with  foreign  or  interstate  commerce.'  And  a 
citizen  doing  a  general  business  within  the  state  is  subject  to  tax- 
Pennsylvania,  ai  Wall.  (U.  S.)  497;  Texas,  ii8  U.  S.  119;  Crutcher  v. 
Wiggins  Ferry  Co.  I'.  Eaat  St.  Louis,  Kentucky,  141  U.  S.  47;  Lcloup  t: 
107  U.  S.365.  Mobile,  127  U.  S.  640;   State  v.  Cen- 

Bxcaiitve    Tuatlon.  —  It    the    state  tml   Pac.  R.  Co.,  127  U.  S.   1;  Ja   re 

should  undertake  by  excessive  taxation  Houston,  47   Fed.   Rep.  ^39;   Harmon 

of  a  franchise  or  privilege  to  obstruct  v.  Chicago  (lil.  1B91),   a6  N.  E.   gep. 

or  prohibit  the  business  of   interstate  697;    la    re   Hennick,   5   Mackey   (I>. 

commerce,  the  constitulional  provision  C]    489.      And   see   Stoutenburgh    f. 

would  apply.     Memphis,  etc.,  R.  Co.  :■.  Hennick,  139  U.  S.  141;  In  re   Flinn, 

Nolan.  14  Fed.  Rep.  531.  57  Fed.  Kep.  496. 

1.  FhiladAphia,  etc..  Steamship  Co.  A  railroad  which    is    a    link    in    a 

■V.  Pennsylvania,  122  U.  S.  326;  Fargo  through  line  of  road  by  which  passen- 

I'.  Stephens,  121  U.  S.  230;  San  Mateo  gers  and   freight  are  carried  into  the 

County   V.  Southern   Pac.   R.  Co.,  13  stale  from  other  states,  and  from  that 

Fed.  Rep.  721^  State  v.  American  Ex-  state  to  other  states,  is  engaged  in  the 

press  Co.,  7  Biss.  {U.  S.)  217  ;   State  7.  business  o(  interstate    commerce  and 

Pullman  Palace  Car  Co.,  it   Biss.  (U.  cannot  be  taxed  by  the  state  for   (he 

S.)  s6t;  Erie  R.  Co.  r.  State,  31   N.J.  privilege  of  maintaining  an  office  in  it. 

L.  S31;  State  T).  Delaware,  etc.,  R.  Co.,  Norfoit,  etc.,  R.  Co.  -c.  Pennsylvania, 

30  N.  J.  L.  473.     And  see  Moran  v.  136  U.S.  114. 

New  Orleans,  113  U.  S.  69;  Pickard  t.  An  agency  of  a  corporation  engaged 
Pullman  Southern  Car.  Co.,  117  U.  S.  in  interstate  commerce,  established 
34;  Robbins  v.  Shelby  County  Taxing  within  a  state  for  the  purpose  of  assist- 
Dist.,  I30  U.S.  484;  I'^uUman  Southern  Ing  In  such  commerce,  is  not  taxable- 
Car  Co.  V.  Nolan,  12  Fed,  Rep.  376;  by  the  state,  even  though  it  may  not 
State  Freight  Tax  Case,  15  Wall.  (U.  be  essential  to  the  carrying  on  of  the 
S.)  232;  U.  S.  Express  Co.  v.  Allen,  39  commerce.  McCall  n.  California,  13& 
Fed.  Rep.712;  Wells  D.  Northern  Pac.  U,  S.  104. 

R.  Co.,  23   Fed.   Rep.  469;   Northern  A    railroad    company    whose    only 

Cent.  R.  Co.  t>.  Jackson,  7  Wall.  (U.  businesa   within    the   state  is  the  dis- 

S.)   361 ;   Com.   r.  Standard  Oil   Co.,  charging    of    freight   and    pasi^engers 

I?  W.  N.  C.  (Pa.  J  293,  brought  over  its  line  from  other  states, 

A  license  tax  upon  tow  boats  running  and  the  receiving  of  freight  and  pass- 

from  New  Orleans  to  the  Gulf  of  Mex-  etigers   to   be   sent,  over  its  line,   and 

ico,  isan  unconatitutional  regulation  of  maintaining    the    necessary    terminal 

commerce.  Moran  f.NewOrleans,  ill  TacilitieE  and  the  employment  of  the 

U.  S.  69.  necessary  assistance  for  that  purpose. 

In   Corson  v.  Maryland,  120   U.  S.  cannot  be  subjected  to  a  tax  on  its  cor- 

502,  it  was  held  that  an  act  requiring  porate  franchises  and  business  in  that 

any   one   not   the   grower,   maker,  or  stale,  such   business   being   interstate 

manufacturer,  selling  goods  within  the  commerce.     People   v.    Wemple,   138 

state,  to  pay  a  license  tax  proportionate  N.  Y.  1 . 

totheamountof  stock  in  trade,  whether  8.  Ficklen  v.  Shelby  County  Taxing 

situated  within  the  state  or  out  of  it.  Is  Dist.,  145  U.   S.  1 ;  Robbins  v.  Shelby 

a  regulation  of  commerce,  and  invalid  County  Taxing  Dist.,  120   U.S.  489; 

as  to  persons  living  outside  the  state  Singer  Mfg.   Co.  x\   Wright,  33   Fed, 

and  selling  by  sample  within  it.  Rep.   ilc  ;  Hjnes  v.   Briggs,  41    Fed. 

a.  Norfolk,  etc.,  R.  Co.  j-.  Fennsyl-  Rep.  468;  Ex  f,  Hanson.  18  Fed.  Rep. 

vania,     136     U.    S.    114;     Gloucester  127;  Pembina,  etc..  Min.,  etc,  Co.   t: 

Ferry  Co.  »,  Pennsylvania,  ti4  U.  S,  Pennsylvania,  135  U.  S.  181 ;  State  v. 

196;  Philadelphia,  etc.,  Steamship  Co.  Emert,  103   Mo.  241  ;  34  Am.  &  Eng. 

V.  Pennsylvania,  122  U.S.  326;  McCall  Corp.  Cas.  16S;   13  Am.  St.  Rep.  874; 

IT.  California,  136  U.S.   104;   Asher.r.  £"* /.  Asher,  23  Tex.  App.  O63;  £* /. 
34 
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ation  therein,  whether  the  business  relates  to  interstate  commerce- 
or  not ;  *  but  when  the  business  itself  is  without  the  state,  it  can- 
not be  taxed,  even  though  it  is  effected  and  consummated  through 
the  employment  of  agencies  within  the  state.'  So  taxes  <fn  gross 
receipts  imposed  alike  upon  all  of  a  class  were  upheld  by  the 
earlier  decisions,  even  though  such  receipts  were  derived  in  part 
from  interstate  transportation,  such  tax  being  regarded  as  a  tax  oik 
a  franchise ;  and  net  earnings  were  held  taxable  by  state  authority^ 

Butin,  iSTex,  App,304;Stoutenbureh  A  F.  Ins.  Co,  v.  Oliver,  lO  Wall.  (IT. 
_     ._..     .__    ..    ..    _   _.   „.„..__     g  J  ^f^ 

tnanrance. — The  business  of  iniur^ 
Bnce  ia  not  commerce.  Liverpool,  etc., 
L.  &  F.  Ins. Co.  Ti.Ollver.io  Wall.dJ- 
S.)  s66. 

KneuitU*   acenolai 


.  Hennick,  129  U.  S.  141;  Pultii 
Car  Co.  V.  Pennsylvania,  141  U.  S.  18; 
Howe  Machine  Co.  r.Gflge,  100  U,  S. 
676;  State  11.  Wessell,  109  N.  Car.  735; 
Titusvllle  V.  Brennan,  143  Pa.  SL  642; 
Slate   V.  Richards,    31   W.   Va.    34S; 


People  V.  Wemple,  6r  Hun  (N.  Y.)  legitimate  or  useful  agencies  ot  com- 
__  t —  _..._^_  .,-.■,  >  ^_...  r.^  merce  aa  to  put  them  exclusively  with- 
in the  regulating  power  of  the  federal 
government  over  commerce.  State  v- 
Morgan  (S.  Dak.  1891),  48  N.  W. 
Rep.  314- 

1.  Ficklen  i>.  Shelby  County  Taxinr 
Dial,  14s  U.  S.  1;  Wiggins  I^erry  Cou 
ti.  East  St.  Louis,  107  U.  S.  365;  Singee- 
Mfg.  Co.  V.  Wright.  33  Fed.  Rep.  lai  ; 
Hynes  v.  Brl^s,  41  Fed.  Rep.  468^ 
State  V.  Emert,  103  Mo.  341 ;  34  Am.  jr 
Eng.  Corp.  Cas.  168;  33  Am.  St.  Rept. 
S74;  Com.  f.  Gardner,  i33Pa.  St.  184:1^ 
Am.  St.  Rep.  645.  And  see  Biddle  v. 
Com.,i3S.&R.(FH.)40,si  Mt. Pleasant 
V.  Clutch,  6  Iowa 546;  Sears  Tj.  Warren 
Counly,  36  Ind.  367  ;  10  Am.  Rep.  62  ; 
People  V.  Coleman,  4  Cal.  46;  (x»- 
Am.  Dec.  581  ;  State  v.  Pinckney,  i» 
Rich.  tS.  Car,)  474;  Seymour  v.. 
purctiases  State,  ji  Ala.  js;  In  re  Rudolph,  x 
the  occu-  Fed.  Rep.  65. 
pation  laied  being  entirely  within  it.  It  the  goods  had  been  previously- 
State  V,  French,  109  N.  Car.  712;  sent  into  (he  state,  a  license  fee  re- 
state v.  Stevenson,  109  N.  Car.  730;  quired  (or  the  privilege  of  selling  them' 
Ex  f.  Brown,  48  Fed,  Rep.  435.  is  not  a  tan  upon  commerce.     State  v.. 

In  Nathan  v.  Louisiana,  8  Itow.  (U.  Emert,  103  Mo.  241 ;  34  Am.  &  Eng. 
S.)  73,  it  was  held  that  a  state  law  Im-  Corp.  Caa.  i63 ;  J3  Am.  St.  Rep.  874. 
posing  a  tax  on  money  and  exchange  City  ordinances  imposing  a  tax  upon' 
brokers  who  deal  entirely  in  the  pur-  the  business  of  a  teie|;raph  companj 
chase  and  sale  of  foreign  bills  of  er-  within  the  state,  which  expressly  ex- 
change, is  not  in  conflict  with  the  empts  from  its  operiition  Interstate- 
constitutional  power  of  Congress  to  and  governmental  bui^iness,  are  valid- 
the  broker  not  Western  Union  Tel.  Co.  i'.  Charleston., 
but  rath-     56  Fed.  Rep.  419. 

itofcom-  a.  SeeOverloni'.  State,70  Miss-SsS; 
Richardson  v.  State  (Miss.  1893;,  ii 
So.  Rep.  934;  Fort  Scott  v.  Pelton,  39. 
Kan.  7(14;  State  v.  Agee,  83  Ala.  110; 
Bx  p.  Murray,  93  Ala.  78 ;  Ex  f.  Res- 


S3;  Insurance  Co.  of  N.  A.  v.  Com.,  87 
Pa.  St.  173;  30  Am.  Rep.  35a;  Paul  v. 
Virelnia,  S  Wall,  (U.  S.)  183;  Ducat 
©.Chicago,  10  Wall.  {U.  S.)  410;  Liat 
I'.  Pennsyivania,  1  Interstate  Com. 
Rep.  784. 

When  a  local  business  is  done,  local 
regulations  must  be  complied  with. 
Wells  V.  Northern  Pac.  R.  Co..  23 
Fed,  Rep.  469. 

The  fact  that  produce  in  which  a  re- 
tailer deals  was  produced  in  another 
stale,  and  was  never  in  the  taxing  dis- 
trict until  carried  there  for  delivery  to 
customers,  does  not  prevent  the  impo- 
sition of  a  tax  upon  the  business  in 
such  district.  Davis  v.  Macon,  64  Ga. 
128;  37  Am.  Rep.  60. 

A  tax  upon  purchases  and  sales  does 
not  violate  the  constitutional  provieli 
even   though   some   of  thr    -       ■  - 

e  made  without  thi 


^^ 


A  foreign  corporation,  seekin: 
a  business  within  a  state,  whic 
not  fall  within  the  regulatin 

of  Congress,  must  comply  wit  .    ,  . 

conditions  imposed  upon  it  by  the  leg-  103  N.  Car.  349;  Martin  v.  Rosedale- 
islation  of  that  stale.  Crutcher  f.  Ken-  Tp.,  13a  Ind.  109;  Hurford  v.  State, 91 
tacky,  141  U.  S.  47;  Liverpool,  etc.,  L.     Tenn.  669;  Simmons  Hardware  Co.  v^ 


'egulating   power 
mply  witL  all  the 
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without  inquiry  as  to  their  sources.^  But  the  rule  seems  to  be 
well  settled  by  the  later  authorities  that  state  taxes  upon  the  gross 
receipts  derived  from  carriage  or  transportation  into,  out  of,  or 
through  the  state  are  within  the  prohibition  of  the  constitution,^ 
and  that  only* such  gross  receipts  can  be  taxed  as  are  wholly 
earned  within  the  state.^  It  is  not  competent  for  a  state  to 
tax  receipts  of  a  business  engaged  in  by  persons  or  corporations 

McGulre,  39  Lb.  Ann.  848;  Blooming-  Western  Union  Tel.  Co.f.  State  Board, 
ton  Ti.  Bourland,  137  III.  t,^\  Agher  v.  80  Ala.  273;  60  Am.  Rep.  99;  Knee- 
Texas,  138  U.  S.1J9;  Robbins  i.Shel-  land  v.  Milwaukee,  15  Wis.  454;  In- 
bv  County  Taxing  Dist,  no  U.  S.  489;  «utance  Co.  of  N.  A.  v.  Com.,  S7  Pa. 
U.  S.  Express  Co.  v.  Hemming  way,  39  St.  173;  30  Am.  Rep.  351 ;  BufTala,  etc.. 
Fed.  Rep.  60;  U.  S.  Exprew  Co.  v.  R.  Co.  v.  Com.,  3  Brew.  (Pa.)  387;  So- 
Allen,  39  Fed.  Rep.  713;  Ratterman  v.  clety  for  Savings  v.  Coite,  6  Wall.  (U. 
Western  Union  Tel. Co,ia7  U.S. 411;  S.)  594;  Provident  Institution  v.  Mbb- 
Western  Union  Tel.  Co.  v.  Pennsyl-  aachusetts,  6  Wall.  (U.  S,)  611. 
vania,  uS  U.  S.  39;  Ex  p.  Stockton.  33  Orou  Balsa. — A  tax  on  gross  sales  is 
Fed,  Rep.  95;  In  re  White,  43  Fed.  not  unconstitutional.  Waring  r.  Mo- 
Rcp.  913 ;  In  re  Nichols,  48  Fed.  Rep.  bile,  8  Wall.  (U.  S.)  uo. 
164 ;  /«  re  Tyerman,  48  Fed.  Rep.  167  ;  3.  Fargo  -v.  Stevens,  131  U.  S.  130 ; 
In  re  Spain,  47  Fed,  Rep,  aoS  ;  In  re  Pickard  v.  Pullman  Southern  Car  Co^ 
Rozelle.  ^"j  Fed.  Rep.  155;  In  re  Kim-  iij  U.  S. 34;  Philadelphia, etc..  Steam- 
mel,  41  Fed.  Rep.  775.  ship  Co.  v.  Pennsylvania,  til  U.  S. 
But  it  would  be  good  90  tar  as  it  ap-  326;  Indiana  i'.  Woodruff  Sleeping, 
plied  to  business  wholly  within  the  etc.,  'Coach  Co.,  1  IntersUte  Com. 
state.  U.  S.  Eipresi  Co.  i'.  Hemming-  Rep.  79S;  Western  Union  Tel.  Co.  f. 
way,  39  Fed.  Rep.  60;  Rotherinel  v.  Alabama,  13a  U.  S.  472;  Western 
'  "     '■-    -  Union    Tel.   Co,  v.   Atty.   Gen'l, 


li  th 


[f  the  person  whose  business  is  taxed  U.  S.    ,>;3o;    Ratterman    v.    Western 

Is   merely   the   representative   of   the  Union  Tel.  Co.,  117U.  S. 411;  Leioup  t'. 

importer,  the  tax  is  invalid,     Lyng  v.  Mobile,  127  U.  S.  640;  Western  Union 

Michigan,  135  U.  S.  161.  Tel.  Co.  v.  Texas,  105  U.  S.  460;    Pen- 

A  tax  upon  all  drummers,  so  far  as  saeola  Tel.  Co,  v.  Western  Union  Tel. 

it  applies  to  persons  soliciting  the  sale  Co.,  96  U.  S.  i;   Pullman   Palace   Car 

of  goods  on  behalf  of   individuals  or  Co,   v.    Pennsylvania,    141    U,    S.    iS; 

firms  doing  business  In  another  state.  Western  Union  Tel.  Co.  -o,  Pendleton, 

is  a  regulation  of  commerce.     Robbins  121  U.  S.  347;  Wabash,  etc,  R.  Co.  r. 

V.  Shelby  County  Taxing Dlat.,  120  U.  Illinois,  118  U.S.  557;  Western  Union 

S.  489.     And  see  cases  above  cited.  Tel.  Co.  v.  Pennsylvania,  118  U.  S.  39; 

1.  Philadelphia,  etc.,  R.  Co.  t.  Penn-  Indiana  v.  American   Express  Co.,   7 

Ivanla  (State  Tax  on  Railway  Gross  Biss.   (U.  S.)  117;  State  v.  Woodruff 

.eceipts),  15  Wall.  [U.  S.)  284;  Minot  Sleeping,   etc..   Coach    Co.,    114   Ind. 

V.  Philadelphia,  elc,  R.  Co.,  18  Wall.  155;  33  Am.  &  Eng.  R.  Cas.  476;  Del- 

(U.  S.)  loG;  Indiana  v.  American  Ex-  aware,  etc,  R,  Co.  v.  Com.  (Pa.  iSSS), 

press  Co.,  7   Biss,  (U.  S.)  230;  People  17  Atl,  Rep.  175;  SUte  Treasurer  -v. 

V.  Wemple,  51  Hun  (N.  Y.)  434;  Amer-  Auditor  Gen'l,  46  Mich.  314;  13  Am,  & 

lean  Union  Express  Co.  v.  ^t  Joseph,  Eng.  R.  Cas.  196. 

66  Mo.  67s;  27  Am.   Rep.  582;   West-  This  is  so.  even  though  the  franchise 

ern  Union  Tel.  Co.   v.  Com.,  110  Pa,  of  the  company  engaging  in  such  com- 

St,   405;    Columbia    Conduit   Co.   t.  merce  was  derived  from  the  state.  Com. 

Com.,  90  Pa.  St.  307;  Pullman's  Palace  D.Lehigh  Valley  R.  Co,  (Pa.  1888),  17 


Re 


irCo.  u.  Com.,  107  Pa.  St,  156;  State  Atl.  Rep,  179, 
Ti.  Baltimore,  etc.,  R.  Co.,  34_Md.  344;         S,  State  v.  Baltimore,   etc,  K.  Co., 

State  V.  Philadelphia,  etc.,  R,  Co.,  45  48  Md,  49;    People  v.  Wabash,  etc.,R. 

Md,  361;  24  Am,  Rep.  .511;  Walcott  v.  Co.,  104111,476;  People  r,  Wemple,  ji 

People,  17  Mich.  68 ;  Southern  Express  Hun  (N .Y , )  434 ;  Delaware,  etc..  Canal 

Co.  n.  Hood,  11;  Rich.  (S.  Car.) 66;  94  Co. r, Com.; Pa,  1888),  17  Atl.  Rep,  175; 

Am.  Dec,  141  ;  Western  Union  Tel,  Co.  Western  Union  Tel.  Co.  1..  Alabama 

V.  Mayer,  aS  Ohio  St.  jii ;    Dubuque  State  Board,  131  U,  S.  47a;  Ratterman 

V.  Chicago,  etc.,  R.  Co.,  47  Iowa  196;  v.  Western  Union  Tel.  Co.,  137  U.  S. 
36 
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not  within  its  jurisdiction  which  are  not  received  nor  garnered 
and  ascertained  within  the  state.*  But  when  the  subjects  of  tax- 
ation can  be  separated,  so  that  that  which  arises  from  interstate 
commerce  can  be  distinguished  from  that  which  arises  from  com- 
merce wholly  within  the  state,  the  power  to  tax  that  which  is 
wholly  internal  will  be  upheld.*  And  taxes  upon  franchises  and 
privileges,  measured  by  gross  receipts,*  or  by  the  amount  of  capi- 
tal stock,  without  regard  to  its  character  or  the  manner  in  which 
it  is  employed,*  are  valid. 

4ii^WabEsh,etc.,R.Co.i/.IHliioiB,  ii8  maj  eee  fit  in  order  to  determine  the 
will  charge  for  the   privi- 

„.    .,   _     .     ^   .  _     _         „ ws.  Home  Ins.  Co.  r. New 

Express  Co.  ti.  "" 

Rep.  60;  Indisr 

Co.,  7    BisB.   (U.  S.)   Z17.     And  they  Silver  Min 

must  be    receipts  derived  under  fran-  S.  w. 

chisea   granted    b}!     the  state  taxing  A ^anchiaeorprlvilegetaxmeaBured 

them.    State  v.  Baltimore,  etc  ,  R.  Co.,  bj  the  amount  of  gross  receipts  within 

4S  Md.  49.  tbe  state  as  compared  with  thoee  with- 

1.  Indiana   v.  Pullman   Palace   Car  out  it,  is  valid.     See  Maine  v.  Grand 

Co.,  II   Biss.  (U,  S.)  561 ;    Indiana  v.  Trunk  R.  Co.,  14a  U.  S.  217;  48  Am. 

American  Express  Co,,  7  Bisa.  (U.  S.)  &    Eng.  R.  Gas.  601;    Atty.  Gen'l  v. 

337.   And  see  CleTcland,  etc.,  R.Co.i».  Western  Union  Tel.  Co.,  13  Fed.  Rep. 

Pennsjivania,  15   Wall.   (U,  S.)   300;  119;  Massachusetts  v.  Western  Onion 

Northern   Cent.   R.  Co.  -u.   Jackson,  7  Tel.  Co.,  141  U.  S.  40;  Pullman  Palace 

Wall.  (U.S.)  363;  Delaware  R.  Tax  Car  Co.  !■.  Pennsylvania,  141  U.  S.  18; 

Case,  18  Wall.   fU.  S.)  139;  People  v.  46  Am.  &  Eng.  R.  Cas.  136;  Erie  R. 

Eastman,    35   Cal.    603;    Forsman   v.  to.v.  Pennsylvania,  ai  Wall.  (U.S.) 

Byrns,  68  In'd.  347;  Herron  i/.  Keeran,  491;  State   v.    Housatonic  R.  Co.,  48 

S9  Ind.  471 ;  j6  Am.  Rep.  87 ;  Evans-  Conn.  44;  State  v.  New  York,  etc.,  R. 

ville  ».  Hall,  14 Ind.  37;  State  !■.  Wood-  Co.,  60  Conn.  336;   State  v.  Pullman's 

ruff,  etc..  Coach  Co.,   114  Ind.  155;  33  Palace   Car   Co.,   64   Wis.  89;    State 

Am.  &  Eng.    R.  Caa.  476;  Davenport  Treasurer  v.  Auditor  Gen'l,  46  Mich. 

V.   Mississippi,   etc^  R.   Co.,    13   Iowa  334;   13  Am.  &  Eng.  R.  Caa.  I96;  Chl- 

539;  Oliver  v.  Washington  Mills,  11  cage,  etc,  R.  Co.  p.  Auditor  Gen'l,  53 

Allen  (Mass.)  a68.  Mich.  79;  People  v.  Wemple,  131   N. 

This  rule  applies  to  taxation  of  re-  Y.  64;  BufTalo,  etc.,  R.  Co.  v.  Com.,  3 
eeipts  derived  under  franchises  not  Brew.  (Pa.)  386;  Northern  Pac.  R.  Co. 
granted  by  the  taxing  state.  State  v.  v.  Barnes,  3  N.  Dak.  310,  395;  North- 
Baltimore,  etc,  R.  Co.,  48  Md.  49,  ern  Pac.  R.  Co.  v.  Brewer,  3  N.  Dak. 

3.  Ratterman  if.  Western  Union  Tel.  396;  State  v.  Morgan   (S.  Dak.  1891), 

Co.,  137  U.  S.411;  Pacific  ExpressCo.  48  N.  W.  Rep.  314.     But  see  Vermont, 

t..  Seibert.  44  Fed.  Rep.  310;  143  U.S.  etc.,  R.  Co.  u.  Vermont  Cent  R,  Co., 

g;;  Western  Union  Tel.  Co.  v.  Ala-  63  Vt.  1;  46  Am.  &  Eng.  R.  Cas.  346; 

ma  State  Board,  131  U.  S.  473 ;  State  State  v.  U.  S.,  etc.  Express  Co.,  6a  N. 

V.  Pullman'*  Palace  Car  Co.,  64  Wis.  H.ito. 

Sg.     And  see  Western  Union  Tel.  Co.  4.  People  v.  Campbell,  70  Hun  (N. 

w.  Pennsylvania,  138  U.  S.  39.  Y.)   507;    (Supreme   Ct.)    34   N.    Y. 

S.  Maine  v.   Grand   Trunk   R.   Co.,  Supp.  313.     And  see   Honduras  Com- 

" "   ■'  nerciai  Co.  v.  State  Board  of  Assea- 

or«,  54  N.  ].  L.  378.  But  see  Corson 
'.  Maryland,  i3o  U.  S.  501. 
A  tax  imposed  upon  ail  corporations 
373;  60  Am.  Rep.  99;  State  i/.  State  doing  business  in  the  state,  proportion- 
Board  of  Assessment  (S.  Dak.  189a),  ate  to  the  total  amount  of  their  stock, 
gN,  W.  Rep.  191;  Pullman's  Palace  without  regard  to  the  manner  of  its 
ir.  Co.  V.  Com.,  107  Pa.  St,  148.  employment  and  without  reference  to 
There  Is  00  constitutional  objection  the  character  or  amount  of  business 
in  the  way  of  the  legislative  body  pre-  done,  is  purely  a  franchise  tax,  and 
icriblng  any  mode  of  measurement  it  cannot  be  considered  as  a  tax  upon 
37 
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(6)  Direct  Taxation  Upon  Prophrty  as  Such. — The  vehicles  of 
commerce  may  be  taxed  as  property,  however,  with  the  rest  of 
the  property  of  a  state.*  The  prohibition  of  the  constitution 
applies  only  when  they  are  taxed  in  a  manner  different  from  the 
property  of  the  citizens  of  the  state  in  general,*  or  as  instruments 
of  trade.* 

A  tax  on  property  which  has  been  or  maybe  the  subject  of 
commerce,  where  it  is  taxed  as  property,  in  common  with  other 
property  within  the  state,  is  not  a  tax  on  commerce,*  Neither 
is  a  tax  upon  capital  within  the  jurisdiction  of  the  taxing  power 

interstate  commerce,  even  as  applied  Co.  v.   Pennsylvania,   114  U.  S.   196; 

to  corporations  engaged  in  such  com-  Nathan  v.  Louisiana,  8  How,  (U.  S.j 
merce.  Horn  SiLver  Min.  Co,  v.  Peo-  Sj;  Morgan  r.  Parham,  16  Wall.  (U. 
pie,  143  U,  S.  30s.  S.)  475;  Gibbons  v.  Ogden,  9  Wheat 
The  cspital  stock  of  a  corporation  (U.  S.)  1;  Pullman  Palace  Car  Co.  v. 
engaged  in  interetate  commerce  may  Pennirlvania,  141  U.  S.  jS;  People  v. 
be  taxed  by  taking  as  a  basis  of  the  Tax  Com'ra,  48  Barb.  (N,  Y.)  157; 
assessment  such  proportion  of  thecapi-  affirmed,  58  N.  Y.  1^3\  Irvin  i».  New 
tal  stock  of  the  company  as  ihe  length  Orleans,  etc.,  R.  Co.,  t^\  111.  105 ;  Peo- 
of  its  line  within  the  sUte  bears  to  the  pie  v.  Tirney,  57  Hun  (N.  Y.)  357; 
length  of  its  line  in  other  states.  Pull-  Gunther  r.BaItimore,.s5  Md.  4^9;  Cam- 
man  Palace  Car  Co.  11.  Pennsylvania,  den  v.  Haymond,  9  W.  Va.  ftSo;  Pull- 
141  U.  S.  18 ;  46  Am.  &  Eng.  R.  Cas.  man  Southern  Car  Co.  v.  Gaines,  3 
336 ;  Delaware  R.  Tai  Case,  18  Wall.  Tenn.Ch.  5S7;Cleveland,  etc.R.Co.o. 
-<U.  S.)  306;  Erie  R.  Co,  V.  Pennsyl-  Backus,  133  Ind.5i3;Indianapoli3,etc., 
-iraiiia,  31  Wall.  (U.  S.)  497;  State  R.  Co.  ».  "Backus,  133  Ind.  609;  and 
Railroad  Thji  Cases,  91  U.  S.  _i;75 ;  see  Erie  County  !■.  Erie,  etc.,  Transp. 
Atty.  Gen'l  v.  Western  Union  Tel.  Co.,  87  Pa.  St.  434;  Marye  r>.  Baltimore, 
Co.,  141  U.  S.  40;  State  Treasurer  11.  etc.,  K.Co.,  U7"U.  S.  117;  Atty.  Gen'l 
Auditor  Gen'l,  46   Mich,  334;   13  Am.  v.  Western    Union  Tel.   Co.,  33  Fed, 


&  Eng.  R.  Cas.  396.  And  see  Pull- 
man Palace  Car  Co.  t.  Board  of  As- 
sessors, 55   Fed.  Rep,  306. 

The  same  rule  has  been  applied  to 
taxes  on  interest  upon  loans,  Buflalo, 
etc.,  R.  Co.  I..  Com.,  3  Brew.  (Pa.)  386 ; 
and  to  taxes  upon  rolling  stoclc.  Rich- 
mond, etc.,  R.  Co.  *.  Alamance,  84  N. 
Car,  509;  7  Am.  &  Eng.  R.  Cas.  138. 

In  Com.  V.  Smith,  93  Ky.  38,  aii  act 
Imposing  a  license  tax  upon  express 
companies  of  (ji 


Rep.  117. 

A  railroad  bridge  within  the  limits 
of  a  city  may  be  taxed  by  it;  and  such 
taxation  is  not  a  regulation  of  interstate 
commerce  or  the  taxation  of  an  agency 
of  the  federal  government,  even  though 
the  bridge  is  tised  for  the  transporta- 
tion of  such  commerce.  Henderson 
Bridge  Co.  T',  Henderson  City,  141  U. 
S,679- 
3.  Wheeling,  etc,  Tranap.  Co.  -a. 
(1,000  per  an-  Wheeling,  99  U.  S.  384;  Walling  w. 
hether  the  line  Michigan,  ti6  U.  S.  446;  Jackson  Min, 
over  which  they  operate  is  less  or  Co.  -a.  Auditor  Gen'l,  33  Mich,  488; 
more  than  100  miles  in  length,  was  Johnson  v.  Drummond,  30  Gratt. 
beld   to  be  a  regulation  of   interstate     (Va.)  419. 

commerce  because  it  lays  an  imposi-  8.  Howell  v.  State,  3  Gill.  (Md.)  14; 
tion  upon  the  business  of  the  company  People  n.  Wemple,  131  N.  Y.64;  Per- 
rather  than  upon  their  property.  ry   v.  Torre  nee,  S  Ohio   521;   Cox   v. 

1.  Leloupr,  Mobile,  IJ7  U.  S,  640;  Lett  (State  Tonnage  Tax  Cases),  11 
Indiana  i*.  Pullman  Palace  Car  Co.,  16  Wall.  (U.  S.)  304;  Passenger  Cases,  7 
Fed.   Rep.    193;  Western  Union   Tel,     How.(U.S.)  183;  Sinnot f, Davenport, 


-Co. 


U.    S. 


-  Atty. 
jnmot  V.  Philadelphia,  etc.,  R.  Co!,  10 
Wall.  (U.  S.)  2o5;  Moran  v.  New 
Orleans,  iii  U.  S.  6g;  Western  Union 
Tel.  Co.  V.  Texas,  105  U.  S.  460; 
Wiggins  Ferry  Co.  v.  East  SL  Louia, 


(U.  S.)  317.  And  sec  North- 
ern Pac.  R.  Co.  *.  Raymond,  5  Da- 
kota 356. 

4.  Brown  f.  Maryland.  13  Wheat.  (U. 
S.)  419;  Hinson  v.  Lott,  8  Wall.  (U.  S.) 
148;   License   Cases,   5  How.  (U.   S.) 
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invalid  because  the  capital  is  invested  in  commerce.*  A  tax  on 
the  capital  of  a  corporation  engaged  in  interstate  commerce,  pro- 
portionate to  the  property  of  the  corporation  within  the  state,  is 
a  tax  upon  the  property  and  is  not  unconstitutional.*  Tolls 
charged  for  the'  use  of  improvements  whereby  transportation  is 
facilitated,  are  not  taxes  upon  commerce  within  the  constitutional 
prohibition.' 

Where  the  subject  has  no  taxable  situs  within  the  state  and 
comes  within  its  jurisdiction  only  for  the  purpose  of  carrying  on 
interstate  commerce,  it  cannot  be  reached.'*  And  the  unconstitu- 
tionality of  a  statute  imposing  a  tax  upon  commerce  is  not  cured 
by  including  in  its  provisions  subjects  within  the  jurisdiction  of 
the  state, '^  nor  by  the  fact  that  there  is  no  discrimination  between 

no;  lUvee  t.  Pacific  Mail  Steamship  Packet  Co.  v.  St.  Louis,  loo  U.S.  433; 

Cot  17  >low.  (U.  S.)   y^\  Brown  1:  Vicksburg   i\   Tobin,   ino   U.  S.  430; 

Houston,   114  U.  S.   (iii\  Howe   Ma-  Parkersburg,     etc.,     Transp.    Co.     v. 

chineCo.  i-Gage,  100  U.  S.  676;  C.  N.  Parkersburg,   107   U.   S.  691;  Huseri. 

Kelson    Lumber   Co,   v.    Loraine,  ii  Glover,  ij  Fed.   Rep.  agi;   Palmer  v. 

Fed.  Rep.  54;  Corson  River,  etc.,  Co.  Cujahoga  Countv,  3  McLean  {U.  S.) 

f.  Patterson,  33  Cal.  334; /are  Wilson,  jj6;    Wellamet    Iron    Bridge    Co.  v. 

19  D.  C.  341;  Brown  v.  Houston,   33  Hatch,  19  Fed,  Rep.  347, 

La.  Ann.  843;  Pittsburgh,  etc..  Coal  Thus,  a  citprowning  a  wharf  aituated 

Co.  r.  Bates,  40  La.  Ann,  m6;  8  Am.  upon   a   navigable    river,    may    exact 

St  Rep,  1519;  State  v.  Emert,  103  Mo.  charges  for  its  use  by  vessels.    Cincin- 

241 ;  34  Am.  &  Eng.  Corp.  Cos.  i58;  nati,  etc„  Packet   Co.  v.   Catlettsburg, 

33  Am.  St.  Rep.  874.  105   U.   H.  5591   Leathers  v.  Aiken,  9 

1,  People  I'.  Tfl!<  Com'rs,  104   U.  S.  Fed.  Rep.  679. 

ifh;  License   Cases,   5   How.   (U.  S.)  4.  Pullman    Southern   Car    Co.    v. 

<;04;  Philadelphia, etc.,  R.  Co. I.  Penn-  Nolan,  32   Fed.  Rep.  376;  Indiana  v. 

ETlvania,.i.c;  Wall.  (U.  S.)  1S4;  Union  Pullman  Palace  Car  Co.,  16  Fed.  Rep. 

"fow  Boat  Co,  V.  Bordelon,  7  La,  Ann.  193 ;  Robbins  v.  Shelby  County  Tai- 

19s;  Howell  f.  State,  3  Gill  [Md.)  14;  ing  Dist..  wo   U.   S,  4S9;   Corson   -o. 

iackEoni^.  Stale,  15  Ohio  651;  State  «.  Maryland,    lao    U.   S.   502;    Alabama 

:harleston,4  Rich.  (S.  Car.)  386;Ber-  v.  Agee,  3  IntersUtc  Com,  Rep.  31 ; 

ney  r.  Tax  Collector,  2  Bailey  (S,  Car.)  Crutcher  -v.   Kentucky,  171   U.   S.  47; 


654,     And   see   Waring   v.   Mobile,  8     Pickard  t'.  Pullman  Southern  Car  Co., 
Wall.  (U.  S.)  no;  Stale  v.  Pinekney,     117  U.  S.  34;   Tennessee  v.    Pullman 
ich.  (S.  Car.)  474.  Soulhern  Car  Co.,  117  U.  S.  51 ;    Wal- 


«.  Pullman  Palace  Car  Co.  i>,  Penn-  ling  i'.    Michigan,   116   U.S.   446;   In 

sylvanla.  141  U.S.  iS;  Gloucester  Fer-  re   Hcnnick,  5   Mackey  (D.  C.)   489; 

ry  Co.  7'.  Pennsylvania,  114  U.  S.  196;  Gloucester  Ferry  Co.  v.  Pennsylvania, 

Western  Union  Tel.  Co.  i^.  Atly.  Gen'l,  114  U.  S.  196;  Bnin  v.  Richmond,  etc., 

125  U.S.  J30;  Delaware  R.  Tax  Case,  R.  Co.,  loj  N,  Car.  363 ;  Slate  v.  Pratt, 

18  Wall.  (U.  S.)3o6.  59  Vl.  590;  and  see  Marye   v.   Balti- 

t.  Benjamin  v. Manistee  Rivet  Imp.  more,  etc.,  R.  Co,,  127  U.   S.  ii$\  Ap- 

Co.,  43  Mich.  638;  Weimer  T.  Porter,  peal   Tax   Court    v.    Pullman    Palace 

42  Mich.  369;  Harmon  i>.  Chicago,  Car  Co.,  50  Md.  45a.  But  see  Pullman 
140  111.  374;  Kellogg  V.  The  Union  Co,  Southern  Car  Co.  i..  Gaines,  3  Tenn. 
13  Conn,  7;  Thames  Bank  !■.  Loveil,  Ch.  587. 

(3  Conn,  joo;  46  Am.  Rep.  332;  Wars-  The  capital  stock  of  a  ferry  corn- 
ley  I'.  Second  Municipality,  9  Rob.  pany  incorporated  in  one  state  and  en- 
(La.)  324;  41  Am.  Dec.  333;  McReyn-  gaged  in  the  transportation  of  persons 
olds  T'.  Smalthouse.  8  Bush  (Ky.)447-  and  property  between  that  state  and 
Wisconsin  River  Imp.  Co.  v.  Manson,  another.  Is  not  subject   to  taxation  in 

43  Wis.  ;s5;  38  Am.  Rep.. 1541;  Glouces-  the  latter  state.  Gloucester  Ferry  Co. 
ter  Ferrv  Co.  i*.  Pennsylvania,  114  U.  v.  Pennsylvania,  114  U,  S.  196. 

S.  igS;  Keokuk  Packet  Co.  7-.  Keokuk,         8.  Philadelphia,  etc..  Steamship  Co, 

95    U.    S,    80;    Northwestern    Union  )>,  Pennsylvania,  132  U.  S.  336;  Cnit- 
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it  and  domestic  commerce.'  But  these  rules  do  not  apply  to  the 
taxation  of  the  property  engaged  in  commerce  or  capital  stock 
representing  it,  even  though  owned  by  a  non-resident  or  a  foreign 
corporation,  if  it  has  acquired  a  situs  for  taxation  within  the  jur- 
isdiction* 

(e)  iqul  PrlTlltgM  Mid  lainultlM. — The  clauses  of  the  federal  con- 
stitution which  provide  th^t  the  citizens  of  each  state  shall  be 
entitled  to  all  the  privileges  and  immunities  of  citizens  of  the  sev- 
eral states,'  and  which  prohibit  each  state  from  making  or  en- 
forcing any  law  which  shall  abridge  the  privileges  or  immunities 
of  citizens  of  the  United  States,*  and  from  denying  to  any  person 
within  its  jurisdiction  the  equal  protection  of  the  laws,''  consti- 
tute a  limitation  upon  the  powers  of  the  states,  and,  among  oth- 
ers, upon  the  power  to  tax.* 

cher  I'.  Com.,  141  U.  S.  47 ;   Walling  v.  for  the  use  of  another  which  Me%  wholly 

Michigan,  116  U.  S.  446;  PhiUdelphia,  within  the  state,  ie  not  n  tax  on  inter- 

etc,    R.   Co.   I'.    Pennsylvania   (State  state  commerce  by  reason  or  the  fact 

Freight  Tai  Case),  15  Wall.  (U.  S.)  333.  that  Che  road  paying  the  tollsis  engaged 

And  see  Coreon  f.  Maryland,  izo  U.  in  interstate  commerce  transporUtion, 

S,  502.  and  that  it  is  tor  the  use  of  iuch  trans- 

A  law  imposing   a   tax   on   penons  portatlon  that  the  tolls  are  paid.  Com. 

selling  goods  to  be  shipped  into   the  v.  New  York,  etc,  R.  Co.  (Fa.  1S91), 

atatetrom  places  outside  of  it.  is  an  un-  11  Atl.  Rep.  212. 

constitutional  regulation  on  commerce  Bleeplnc  Oan  and  other  rolling  stock 

between  the  states,  and  it  is  not  divested  on  railways  may  be  taxed  where  they 

of  its  unconstitutionality  by  a  subse-  are  used,  although  the   owner  thereof 

quent  enactment  imposing  a  similar  tax  resides  in  another  state.     Pullman  Car 

upon  like  sales  of  the  products  of  the  Co.  v.  Pennsylvania,  141  U.  S.  18.  See 

state.WalKngK.  Michigan,  116  U.S. 446.  Gloucester  I^erry  Co.  v.  Pennsylvania, 

1.  Robbins  v.  Shelby  County  Tax-  114  U.  S.  196;   Haves  v.   Pacific  Mail 

ing  Dist.,   ijo  U.  S.  489;  Brimmer  v.  Steamflhip  Co.,  17  How.  (U.  S.)  596; 

Rebman,  138  U.  S.  78;  In  re  Rebman,  St.   Louis   v.  Wiggins   Ferry  Co.,   11 

41  Fed.  Rep.  867;  Minnesota  p.  Barber,  Wall.  (U.  S.)  431;  Wiggins  Ferry  Co. 

136  U.  S,  313.    And  see  Aaher  v.  State,  v.  East  St.  Louis,  107  U.  S.  365, 

l]8    U.    S.    139;    Ex   f.   Murray,  93  Where  sleeping  cars  belonging  to  a 

Ala.  ^.  foreign   corporation,   are   run   wholly 

a.  Pullman  Palace  Car  Co.  v.  Penn-  within  the  state,  the  business  may  be 

sylvania,  141  U.  S.  i3;  46  Am.  &  Eng.  taxed  as  a  privilege.     Gibson  County 

R,  Cas.  336;  Marye  t.  Baltimore,  etc.,  v.  Pullman  Southern  Car  Co.,  43  Fed. 

R.  Co.,  137  U.  S.  117;  Com.  V.  Glou-  Rep.   571.     And   see   Western    Union 

cester  Ferry  Co..  98  Pa.  St  105:   Pull-  Tel.  Co.  v.  Alabama  State  Board,  133 

man   Palace  Car  Co.  v.  Twombly,  29  U.S.  473,     Such  a  tax  is  an  occupation 

Fed.  Rep.  6^8;  Leloup  v.  Mobile,  117  tax  and  not  a  tax  on  property.     Pull- 

U.  S.  640;  Pullman  Palace  Car  Co.  v.  man  Palace  Car  Co.  v.  State,  64  Tex. 

Havward,  141    U.  S.  36;   Denver,  .etc.,  374;  y  Am,  Rep.  758. 

R. 'Co.  r.  Church,  17  Colo.   1;  People  S.  Conat.  U.  S.,  art.4,  4  2,  par.  i.    See 

V.  TIerney,  <;7  Hun  (N.  Y.)  357.     And  Citizenship,  vol.  3,  p.  251;  CoNSTi- 

see  New   York,  etc.,  R.  Co.  v.   Com.  tutioval  Law,  vol.  3,  p.  677. 

(Pa.  1889),  18  Atl.  Rep.  413;  Pullman  4,  Const.  U.S.,  14th  Amendment, $  i. 

Palace  Car  Co.  i'.  Board  of  Assessors,  8.  Const.  U.S.,  14th  Amendment,  ^i. 

55  Fed.  Rep.  106.     But  sec  Central   R.  «.  Northern  Pac.  R.  Co.  v.  Carland, 

Co.  v.  State  Board  of  Assessars.  49  N.  5  Mont.  146;   17  Am.  &   Eng.  R.  Cas. 

J.  L.  t.  36s ;  Santa  Clara  County  i^.  Southern 

This  Is  the  rule,  even  though  the  Pac.  R.  Co.,  18  Fed.  Rep.  38^;  San 
property  consists  of  cars  whic^  pass  Mateo  v.  Southern  Pac.  R.  Co.,  13 
from  state  to  state.  Denver,  etc.,  R.  Fed.  Rep.  733.  And  see  San  Fran- 
Co.  r.  Church,  17  Colo.  1.  Cisco,  etc.,  R.  Co.  v.  Dinwiddle,  8 
*A  tax  upon  tolls  paid  by  one  railroad  Sawy.  (U.S.)  311. 


>y  Google 


Iht  Fowar  to  Tu.  TAXA  TION.  OmititiitioBkl  BartrUtioni. 

All  taxes  or  duties  levied  either  directly  or  indirectly  by  a 
state  upon  goods  imported  from  a  sister  state,*  or  which  discrim- 
inate in  favor  of  the  products  of  the  state  imposing  the  tax  *  or 
which  impose  a  heavier  burden  upon  citizens  of  other  states 
than  that  imposed  upon  the  citizens  of  the  state  levying  them,' 
are  repugnant  to  these  provisions,  and  are  likewise  void  as  con- 
stituting a  regulation  of  interstate  commerce.*  And  taxes  or 
license  charges  upon  business  or  privileges  imposed  upon  traders 
from  other  states  are  included  within  the  prohibition,  as  well  as 
taxes  upon  property,*  and  the  fact  that  Congress  has  not  seen  fit 
to  legislate  on  the  subject  is  immaterial.* 

l-Wardf.  Maryland,  la  Wall.  (U.S.)  Wall.  (U.  SOn^;  Battle  i..  Mobile,  9 
418;  License  Caae»,  s  How.  (U.  S.)  AU.  334;  McGuire  v.  Parker,  31  La. 
(04;  Gu/  V.  Baltimore,  100  U.  S.  434;  Ann.  833 ;  MerchaDts  v.  Memphis,  9 
Welton  V.  Missouri,  gi  U.  S.  175;  Bait.  (Tenn.)  76. 
,   Woodruff  V,  Parham,  S  Wall.  (U.  S.)         Extent  of  Uia  IHTalUltr.— 

■        Ih     . 

110  (^.  :^.  4S9;  State  v.   North,  37  Mo.  tion  of  a  tax,  U  Invalid  and   Inopera- 

dn\  State  V.   Wigging,  54  N.  H.  508;  live   only   so   far   as   it  discHni^ nates. 

Davis  V.  Dashiel,  Phil.  (N.  Car.)  114;  Tiernan  v.  Rinker,  loi  U.  S.  laj- 
Van    Bureo     v.    Downing,    41     Wis.         S.  Tiernan  i>.  Rinker,  loi  U.  S.  1331 

iij.    Comfare  People  i-.  Coleman,  4  Cook  v.   Pennsylvania,  97  U.  S.  566; 

C«1.46.  Guy  f.  Baltimore,  100  U.S.  434;  Mortn 

The  exaction  by  a  state  of  wharfage  v.  New  Orleans,  113  U.S.  69;  Webber 
from  foreign  vessels  other  than  that  v.  Virginia,  103  U.  S.  344;  In  rt  Wat- 
exacted  from  its  own,  is  unconititu-  son,  15  Fed.  Rep.  511;  Pierce  ».  State, 
Uonal.  Guy  v.  Baltimore,  100  U.  S.  13  N.  II.  536;  Bliss'  Petition,  63  N.  H. 
434;  The  John  M.  Welsh,  18  Blatchf.  13s;  State  is.  Lancaster,  63  N.  H.367; 
(U.S.)  54.  Wileyi*.  Parmer,  14  Ala. 6j7;  Vines  o. 

t.  Ward  V.  Maryland,  13  Wall.  (U.  State,  67  Ala.  73;  Crandall  v.  State,  1 

"■ ^      ^     .  - ^  jg.   McGuire  T>   "     ■ 


S.)4(8;  Woodruff  c.  Parbam,  8  Wall.     Conn.  339;  McGuire  ii.  Parker,  33  La. 
'"  "•   "i;  Hinson  v.  Lott,  8  Wall.     Ann.  832;  Pacific  Junction  r.  Dyer,  6* 
;  Welton  f.  Missouri,  91  U.     Iowa  38;    Marahalltowo   v.   Blum,  j 


{U.S.)  113;  Hinson  v.  Lott,  8  Wall.     Ann.  832;  Pacific  Junction  r.  Dyer, 
(U.S.)  148;  Welton  f, Missouri,  91  U.     Iowa  38;    Marahalltowo   v.   Blum,  „ 
S.  175 ;  Cook  -a.  Pennsylvania,  97  U.  S.     Iowa  104;  Chapman  i>.  Miller,  3  Spears 


J66;  Williams  u.  Brufiy,  96  U.  S.  183;  -(S.Car.)  769;  State  n.  Pratt,  59  Vt.  590; 

Gibson  Co.  i'.  Pullman  Southern  Car  Fecheimer  v.  Louisville,  84  Ky.  306. 

Co,  43  Fed.  Rep.  573 ;  £a /.  Stockton,  But   see   Davis   v.  Dashiel,  Phil.  (N. 

33  Fed.  Rep.  95 ;   Webber  w.  Virginia,  Car.)  1 14. 

103  U.  S.  344;  Osborn  -v.  Mobile,  16  4.  See   TW/ra,  this   title,  RegvlatiOH 

Wall.  (U.  S.)  48a;  £a  ^.  Thornton,  4  of  Commerce. 

Hughes  (U.  S.)  i3o;  Tiernan  -a.  Rink-  B.  Ward  v.  Maryland,  13  Wall.  (U. 

er.  102   U.  S.  133  ;  Wiley  u.  Parmer,  14  S.)  4(8;  Brown  v.  Maryland,  12  Wheat. 

AU.  637;  Vines  v.  State,  67  Ala.  73;  (U.   S.)   444;    The   J.   M.    Welch.   18 

Sute  V.  McGinnis,  37  Ark.  362 ;  State  Blatchf.  (U.  S.)  ^4 ;  Ex  f.  Hanson,  38 

c.  North,  37  Mo.  464;  State  o.  Brown-  Fed.  Rep.  137;  Welton  r-.  MUsouri,  gi 

lng,63  Mo.  591;  Ex  f.  RoIliB*,8o  Va.  U.  S.  275;   Fletcher  v.  Oliver,  2;  Ark. 

314;  £»>.  Thomas,  71  Cal.  304;  State  aSg;  Vines  v.  State,  67  Ala.  73;  Mason 

r.  Purbusb,  73   Me.  493;  Lemmon  v.  v.  Lancaster,  4  Bush  (Ky.)  406;  State 

People,  3o   N.  Y.   608 ;   Fire  Depart-  v.  North,  37  Mo.  464;  State  v.  Brown- 

ment  f.  Wright, 3  E.  D.Smith  (N.  Y.)  ing,  6a  Mo.  jgi ;  People  v.  Marlng,  3 

!;4 ;  Rodgers  V.  McCoy,  6  Dakota  230;  Keye8(N.  Y.)  374;   Hlg^ns  r.  Rinker, 

lirshalltown   v.  Blum,  58  Iowa  184;  47  Tei.  381.   And  see  License  Cases,  5 

Fecheimer  v.  Louisville,  84  Ky.  306;  How.(U.  S.)  5041  District  of  Columbia 

Jpyceti.  Woods,  78  Ky.  386;  State  ii.  v.   Humason,   a   MacArthur  (D,   C.) 

Browning,   6a   Mo.   591;    Higgins   v.  i6a;    State  v.  Wiggin,  54  N.  H.  508; 

Riaker,  47  Tex.  381.     And  see  Ex  fi.  Marshalltown  v.  Blum, 'i;8  Iowa  184. 

Hinun,  aS  Fed.  Rep.  139;  Philadel-  •.  Welton  i'.  Missouri,  91  U.  S.  375; 

pliia,etc  R.  Co.  v.  Pennsylvania,  15  Wardi'.Marytand.ii  Wall.  (U.S.) 418. 
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The  effect  of  these  provisions  upon  the  taxation  of  foreign 
corporations  has  been  dealt  with  elsewhere.*  The  federal  con- 
stitution does  not  exempt  the  citizens  o/  other  states,  or  of  the 
United  States,  from  any  condition  which  the  law  of  the  state 
imposes  upon  its  own  citizens.*  And  state  taxes  upon  the  prop- 
erty or  business  of  a  non-resident  within  the  state,*  and  license 
impositions  for  the  privilege  of  carrying  on  business  within  the 
state,^  may  be  imposed  upon  him  to  the  same  extent  as  upon 
citizens  of  the  state ;  it  is  only  where  a  greater  burden  is  imposed 
that  the  prohibition  applies.'     Nor  is  a  tax  upon  a  business  ex- 

1,  Foreign  Corporations,  vol.  8,  large  number  of  such  sales  are  of  goods 

p.    339;     Taxation     (Corporate),  brought  Trom  without  the  state, 
vol.  15.  4.  District  of    Columbia   v.  Huma- 

3.  Com.  V.  Milton,  11  B.  Mon.  (Ky,)  son,  i  McArthur   (D,   C.)  i6a ;  Ex  >. 

111;   lackson  7>.  Bulloch,  12  Conn.  38;  Hanson,  a8  Fed.  Rep.   137;  I»  re  Ru- 

Harrison  v.  Vicksburg.  3  Smed.  &  M.  dolpli,  3  Fed.  Rep,  65;  Sears  v.  War- 

(Miss.)  581;  Lemmon  r/.  People,  10  N.  ren   Co.,  36  Ind.  267  ;  McLaughUn  », 

y.  607;  Paul  -v.  Virginia,  8  Wall.  (U.  South  Bend,  \ib   Ind.  471  ;   Mt,   Pieas- 

S.)  ifiS;  Woodruff  Ti.  Parham,  8  Wall,  ant  t.  Clutch,  6  Iowa  546;  Sacrsmetito 

(U.S.)J32;  £«/.  Thornton,  13  Fed.  v.  California  Stage  Co.,  13  Cal.    134; 

Rep.  538.    And  see  Cole  ii.  Randolph,  Standard   Underground  Cable  Co.  v. 

31   La.  Ann.  535;  Sledd   v.  Com.,  19  Attj.  Gen'l,  46  N.  J.  Eq.  270;   Lunt's 

Gratt.  (Ga.)  819.  Case.  6  Me.  41];  State  x^.    French,  109 

Statutes   requiring   the   taiation  of  N.  Car.  722;  State  v.  Stevenson,  109 

certain  property,  without  allowing  for  N,  Car.  730  ;  Corson  v.  State,  57  Md, 

mortgage  or  other   liens   thereon,  do  2ji ;  Brown   v.  Houston,  33   La.  Ann. 

not  conflict  with  the  provisions  of  the  843 ;  State  v.  Fosdick,  ii  La.  Ann.  434 ; 

federal   constitution  forbidding  states  Ex  f.  Burton,  aSTex.  App,304;  Hynes 

to  pass  laws  abridging  the  privileges  1'.   Briggs,  41   Fed.  Rep.  468;   License 

or  immunities  of  citizens  of  the  United  Cases,  t,  How.  (U.  S.)  504  ;  Singer  Mfg. 

Stales.    Central  Pac.  R.  Co.  v.  IJoard  Co.  r.Wright,  33  Fed.  Rep.  124 ;  Amer- 

of  Equalization,  60  Cal.  35.  ican    Fertilizing  Co,  -v.  Board  of  Ag- 

>.  Howe   Machine  Co.  v.  Gage,  100  riculture.  43  Fed.  Rep.  609;   Ilinson  r. 

U.  S,  676;  Duer  ij.   Small,  4  Blatchf.  Lotl,  8  Wall.  (U.S.)  14S;  Woodruff  n. 

(U.  S.)  363;  Tiernanv.  Rinker,  102  U.  Parham,  8    Wall.  (U.   S.)    123;  Howe 

S.  133;  Singer  Mfg.  Co.  v.  Wright,  33  Machine  Co.  v.  Gage,  100  U.  S.  676. 

Fed.  Rep.  124;  Hinson  v.Lott,S  Waif.  And  see  Com.  v.  Maur7,83  Va.  S82  ; 

(U.S.)  i4S;.DeiawBre  Railroad  Tax,  Cuthburt  i>.  Com.,  85  Va.  99 ;  Wiggins 

18  Wall.(U.S,)i3J;  Nathan  ii.  Louis-  Fwry  Co.  f.  East  St.  Louis,  107  U.  S. 

lana,  8   How.   (U.   S.)  73;    Battle  11.  365;  Harrison  f.  Vicksburg,   3   Smed. 

Mobile,  9  Ala.  1341  Osborne  v.  Mobile,  &  M.  (Miss.)  581 ;  State  1'.  Long.  95  N. 

44  Ala.  493;  Fargo  v.  Auditor  Gen'l,  Car.   5S2  ;  TituBville  v.   Brennan,  143 

57  Mich.  598;  32  Am.  &   Eng.  R.  Gas.  Pa,  St.  643;  Territory  v.  Famsworth, 

317;  Weaver  r.  State,  89  Ga.  639;  Ex  5  Mont,  303. 

*.    Robinson,    13    Nev.   263;   Com.  v.        S.  See  Howe   Machine  Co.  p.  Gage, 

Milton,  n  B.  Mon,  (Ky.)  2 18;  Western  100  U.  S.  676;  /b  j-e   Watson,  ij   Fed. 

Union  Tel.  Co.  I/.   State,  55   Tex.  314;  Rep.    511;    Santa    Clara     County    -v. 

Pullman  Southern  Car  Co.  v.  Gaines,  Southern   Pac.  R.  Co.,  18  Fed.  Rep. 

jTenn.  Ch.  587;  People  t.  Brooks.  4  385;  Tiernan  v.  Rinker,  io3  U.S.  133; 

Den.  (N.  Y.)  469,  Bliss'  Petition,  63  N,  H.  135;   State  o. 

In    Padelford   v.  Savannah,  14   Ga.  Lancaster,   63   N.   H.    267;   Gould   v. 

438,  it  was  held  that  an  ordinance  im-  Atlanta,  ss  Ga.  678;  State  v.  Furbush, 

posing  a  tax  of   a  certain  sum   upon  71   Me.   493;  State  v.   North,  37  Mo. 

every  hundred  dollars  of  the  amount  464;  Crow  v.  State,  14  Mo.  237;  State 

of   sates  of  all  negroes,  goods,  wares  r,  Wiggins,  64  N.  H,  508;  Fire  Depart- 

'        ■'  ■■■  ment  v.  Wright,  3   E.  D.  Smith  (N. 

Y.)   478;   Simrall   v.  Covington  (Ky. 
1890),  34  Am,  &  Eng.  Corp,  C*a.  19a 
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tending  beyond  the  state  unconstitutional,'  nor  a  mere  municipal 
charge  for  the  use  of  the  streets  or  other  accommodations  of  a 
city.*  These  restrictions  do  not  prevent  the  states  from  exempting 
property  from  taxation  when  it  is  devoted  to  public  uses  in  which 
all  the  people  are  alike  interested.'  Nor  does  the  requirement 
of  a  different  mode  of  assessment  of  the  property  of  nonresidents 
from  that  required  for  the  assessment  of  the  property  of  resi- 
dents, necessarily  amount  to  an  unlawful  discrimination.*  The 
prohibition  of  the  federal  constitution  was  not  intended  to 
secure  the  citizen  of  a  state  against  discriminations  made  by 
his  own  state  in  favor  of  the  citizens  of  other  states, **  nor  to 
secure  one  class  of  citizens  against  discriminations  made  between 
them  and  another  class  of  citizens  of  the  same  state.* 

(d)  DbUm  of  Toanage. — The  states  are  prohibited  from  levying  any 
■duty  of  tonnage  without  the  consent  of  Congress.'  Duties  of 
tonnage  are  taxes  or  duties  charged  upon  vessels  for  the  privilege  of 
entering,  or  loading,  or  lying  in  a  port  or  harbor  -^  and  are  usually 

1.  Osbom  V.   Mobile,  16  Wall.  (U.  Central  R.  Co,,  48  N.  J.  L.  146;  Cin- 

S.)  479;  Home  Ins.  Co.  v.  Augusta,  93  cinnati,  etc.,  R.  Co.  v.  Kentucky,  "J 

U.   S.   116;   Southern   Express  Co.  v.  U.  S.  331. 

Mobile,  45  AU.  40*.  In  Sears  jj.Warren  If  the  rate  of  taxation  is  the  same  in 

County.  36  Ind.  167,  a  license  required  both  cases,  it  is  suflicieDt.     Hinson  v. 

to  vend  foreign  merchandise  was  held  Lott,  8  Wall.  (U.   S.)   148.     See  also 

to  be  valid.     See  also  People  v.  Cole-  infra,   this   title.  Equality   and    Uni- 

man,  4  Cal.  46;   Seymour  v.  State,  51  formity;  The  Assessment. 

Ala.  5J,  S.  Com.  v.  Griffin,  3B.  Mon.  (Ky.) 

a.  St.  Louisf.  Western   Union  Tel.  3o3 ;   Bradwell  v.   State,   16  Wall.  [U. 

Co.,  148  U.  S.  91;  Philadelphia!'.  Post-  S.)    136;    Slaughter   House   Cases,  16 

«1  Tel.  Cable  Co,,  67  Hun   (N,  Y.)  ai.  Wall.  (U.  S.)  36.     And  see  Downham 

And   see   Richmond,   etc.,   R.    Co.  r.  v.  Alexandria,  10  Wall,  (U,  S,)  173. 

Riedsville,  101   N,   Car.  404,     But  see  •.  Com.  v.  Griffin,  3  B.  Mon.  (Ky.) 

St.  Louis  !■,  Western  Union  Tel.   Co.,  loS;  Bradwell  t>.   State,   16  Wall.  (U. 

34  Fed.  Rep.  59.  S.)  1.36.    The   local  policy   of  a  state 

In  Philadelphia  v.  Western    Union  government  as  to  its  own  citizens  is 

Tel.  Co  ,  40  Fed.  Rep.  615,  it  was  held  not  interfered  with.     Kincaid  -u.  Fran- 

that  a  city  cannot  tax  a  telegraph  com-  els,  Cooke  (Tenn.)  49. 

panj   occupying    its    streets,  without  T.  U.  S.  Const.,  art.  i,  ^   10,   par.  a; 

legislative  authority,  and  cannot,  even  Cox    v.    Lotl    (State     Tonnage    Tai 

if  authorized,  tax  a  company  engaged  Cases),  is  Wall.  ( U.  S.)  304;   Parkers- 

in  interstate  commerce.  burg,    etc.,    Transp,    Co.    *.  Parkera- 

>.  Northern  Pac.  R.  Co.  v.  Carland,  burg,  107  U.  S.  691 ;   Booth  v.  Lloyd, 

5  Moot.  146;   17  Am.  &   Eng.  R.  Cas.  33   Fed.   Rep.   593;  Ex  p.   Insley,   33 

364.     And  see  State  v.  French,  109  N.  Fed.  Rep.  680;  People  v.   Rensselaer, 

Car.  7ai',  State   v.  Stevenson,  109  N.  etc.,   R.  Co.,    i;    Wend.  (N.  Y.)  131; 

Car.   730;  Ex  p.  Brown,  48  Fed.  Rep.  North  River  Steamboat  Co.  r.  Livlng- 

431;;  Northern  Pac,   R,  Co,  v.  Barnes,  ston,  3  Cow,  (N.  Y,)  743;   Johnson   v. 

1  N,  Dak.  310,  395;  Northern  Pac.  R.  Drummond,  30  Gratt.  1  Va.)  419. 

Co,  V.  Brewer,  a  N.  Dak.  396.  The   consent   of   Congress   may   be 

*.  Redd  I'.  St.  Francis  County,    17  implied  from   legislation.     Wheeling, 

'   '     416;  McGuire  v.  Parker,  31  La.  etc.,  Transp.  Co,  v.   Wheeling,  99  U. 


.  416;  Mc< 
i.Sm;  Hin 


•.  Lotl,  8  Wall.  {U. 

S.)   148;  Cincinnati,   etc.,   R.   Co.   v.  B.  Parkersburg,  etc,  Transp.  Co.  i 

Kentucky,   1:5   U.  S.311:  Pacific  Ejc-  Parkeraburg,    107   U.    S.   691;    Inmai 

press  Co.  v.  Seitiert,  44  Fed.  Rep.  310;  Steamship  Co.  r.  Tinker,  94  U.  S,  238 

Kentucky  R.  Tax  Cases.  115  U.  S,  311.  Southern  Steamship  Co,  1:  Port  War 

And  Me  State  Board  of   Assessors  t:  dens,  6  Wall,  (U.  S.)   31;  Cannon  i 
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estimated  by  the  entire  internal  cubic  capacity  or  contents  of  the 
vessel,  expressed  in  ton^,  as  estimated  and  ascertained  by  rules  of 
admeasurement  and  computation  established  by  law.'  But  any 
imposition,  whatever  its  form  and  whatever  it  may  be  called,  if 
really  and  substantially  a  duty  of  tonnage,  is  equally  within  the 
prohibition.* 


New  Orleans,  lo  Wall.  (O.  S.)  577; 
Keokuk  Northern  Line  Packet  Co.  v. 
Keokuk,  95  U.  S.  80;  Northwestern 
Union  Packet  Co.  v.  St.  Louis,  4  Dill. 
(U.  S.)  10;  Aiken  v.  Leathers,  9 
Fed.  Rep.  679;  Peete  *.  Moi^n,  19 
Wall.  (U.S.)  581;  Green  11.  Biddle, 8 
Wheat.  (U,  S.")  1;  Virginia  v.  West 
Virginia,  11  Wall.  (U.  S.)  39;  North- 
western Union  Packet  Co.  u.  St.  Paul, 


The  North  Cape,  6  Biis.  (U.  S.)  505; 
Alexander  v.  Wilmington,  etc.,  R.  Co., 
3  Strobh.  (S.  Car.)  594.  And  see  Moran 
V.  New  Orleans,  ill  U.  S.  69;  Cole  v. 
Johnson,  10  Daly  (N.  Y.)  158. 

The  duty  of  tonnage  which  the  con- 
stitution prohibits  the  states  from  levy- 
ing is  a  duty  or  tax  on  a  ship,  as  aucti, 
without  regard  to  the  residence  ot  hei 


er,  whether  it  be  a  fixed  sum  upon     duties  of  tonnage. 


vessels  entering:  the  port  accoMIng  to 
the  "  length  over  all*'  in  feet,  is  a  ton- 
nage duty  within  the  prohibition  ot  the 
federal  constitution.  Harbor  Com'rs 
V.  Pashley,  19  S.  Car.  315. 

B.  Johnson  -d.  Drummond,  ao  Gratt. 
(Va.)  419;  Alexander  v.  Wilmington, 
etc.,  R.  Co.,  3  Strobh.  (S.  Car.)  598; 
Passenger  Cases,  7  How.  {U.  S.)  447; 
Cooley  V.  Port  Wardens,  la  How.  (0. 
S.)  399;  Northwestern  Union  Packet 
Co.  V.  St.  Paul,  3  Dill.  (U.  S.J  454. 

In  Southern  Steamship  Co.  v.  Port 
Wardens,  6  Wall.  (U.  SO  31,  it  was 
held  that  a  statute  which  entitles  tlie 
master  and  wardens  of  a  port  to  re- 
ceive certain  fees,  whether  called  upon 
to  perform  any  service  or  not,  for  each 
vessel  arriving  in  the  port.  Is  repug- 
nant to  the  prohibition  in  the  federal 

institution  against  the  imposition  of 


its  whole  tonnage,  or  a  sum  to  be  as 

certalned  by  compering  the  amount  of 
tonnage  with  the  rate  of  duty,  when  a 
ship,       -     ■--* -'    ' 


Wharfage  fees  exacted  from  vessels 

lying  products  ol  other  states,  can- 
t  be  regarded  as  compensation  for 
:  use  of  property  owned  by  the  city 
ndltion     requiring  the   fees ;    they  are  a  mere 
depart    expedient   or   device  to  build  up   the 
cargo,     domestic  commerce  by  means  ot  un- 
equal   and    oppressive   burdens  upon 
the   industry   and   business    of    other 
states.  Guy  v.  Baltimore,  100  U.  S.  434. 
A  tax  upon  a  vessel  in  another  state 
than   that   which   contains    its    home 
port,  which  is  lawfully  engaged  in  in- 
terstate trade  over  public  waters,  is  an 
interference  with  the  commerce  of  the 
country,  which  is  not  permitted  to  the 
"        -  Parham,  16  Wall. 


from  a  port,  or  load  or  unload 
either  upon  her  tonnage,  her  property, 
or  as  a  license  to  her  officers  or  crew. 
The  North  Cape,  6  Biss.  (U.  S.)  jos- 

I.  Cox  T'.  Lott  (State  Tonnage  Tax 
Cases),  13  Wall.  (U.  S.)  J04;  Peete  v. 
Morgan,  19  Wall.  (U.  S.)  581;  Passen- 
ger Cases,  7  How.  (U.  S.)  383;  Inman 
Steamship  Co.  v.  Tinker,  94  U.  S.  238; 
The  North  Cape,6  Biss.  (U.  S.)  505; 
Sheffield  v.  Paraona,3Stew.  &  P.  (Ala.)     states.  "Morgan 

Si;  Alexander  v.  Wilmington,  etc.,  R.  (U.S.)  471. 
).,  3  Strobh.  (S.  Car.)  598;  State  v.  In  Hackley  -a.  Gersghty,  34  N.  J.  L. 
Charleston,  4  Rich.  (S.  Car.)  i8g;  33a,  It  was  held  that  a  tixed  sum  re- 
Hackley  ti.  Geraghty,  34  N.  J.  L.  331.  quired  to  be  paid  by  each  vessel,  witb- 
And  see  John  Kyle  Steamboat  Co.  v.  out  regard  to  its  tonnage,  is  within  the 
New  Orleans,  33  Int  Rev.  Rec.  19.  constitutional  prohibition  against  du- 

Uuties,  the  amount  ot  which  is  de-    ties  of  tonnage. 

termined  by  comparison  with  the  ton-         See  also  Wheeling,  etc.,  Transp.  Co. 

nage,  are  within  the  prohibition.  John-     v.    Wheeling,  99  U,   S.   373;   Cox   v. 

son  ».  Drummond,  ao  Gratt.  (Va.)  419.     I^itt   (State   Tannage  Tax  Cases),  11 

So  are    taxes    according    to   towage.     Wall.  ( U.  S.)  304;  Booth   w.  Lloyd,  33 

Wheeling,  etc,  Transp.  Co.  ti.  Wheel-     Fed.   Rep,  593;  £x /.  Insley,  13   Fed. 

ing,  9  W.  Va.  178.  Rep.  680;  The  North  Cape,  6  6fsB.  (U. 

An  imposition   imposed  by   harbor     S.)  .^05 ;  Cannon  v.   New  Orleans,  ao 

.  commissioners  to  defray  expenses  on     Wall.  (U.  S.)  J77 ;  Gibbons  v.  Ogden, 
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Duties  of  tonnage  differ  from  wharfage,^  and  from  pilotage* 
The  fact  that  such  impositions  are  graduated  by  the  size  or  ton- 
nage of  the  vessel,  does  not  necessarily  make  them  a  duty  of  ton- 
nage,^ the  mode  of  making  a  charge  in  either  case,  whether 
according  to  the  size  or  capacity  of  the  vessel,  or  otherwise,  hav- 
ing nothing  to  do  with  its  essential  nature,*  the  test  question 
being  whether  the  charge  is  a  reasonable  compensation  for  serv- 
ices rendered  or  facilities  furnished.' 

i Wheat.  (U.  S.)  I ;  Inman  Steamship  Northern  Line  Packet  Co.  v.  Keokuk, 

o.  t:  Tinker,  94  U.  S.  318.  95  U.  S.  80;   Cannon   v.  New  Orleans, 

1.   Parkersburg,  etc.,  Trangp.  Co,  v.  30    Wall.    (U.    S.)    5771   Vicksburg    v, 

Pgrkersburg,  107  U.S.  691;  Cooley  f.  Tobin,  100  U.  S.*3o;    Lott  u.  Mobile 

Port  Wardens,   il   How.  (U.  S.)  299;  Trade  Co.,   43  Ala,   578;  LotI  v.  Cox, 

Ouachita,  etc..   Packet  Co.   v.  Aiken,  43   Ala.   697.     But   see    Northwestern 

lai  U.S.444;  16  Fed.  Rep.  890;  Can-  Union  Packet  Co.   v.  St,  Paul,  3  Dill, 

non  V.  New  Orleans,  30  Wall.  (U.  S.)  (U.  S.)  454. 

S77 ;  Keokuk  Northern  Line  Packet  4.  Parkersburg  Transp.  Co.  v.  Park- 
Co.  t.  Keokuk,  95  U.  S.  84;  The  Ann  ersburg,  107  U.  S.  691 ;  Northwest- 
-  Ryan.  7  Ben.  (U.  S.)  20;  Pelham  v.  ern  Union  Packet  Co.  v.  St-  Louis, 
Woolsey,  16  Fed.  Rep.  418;  North-  too  U.  S.  413;  Cooley  v.  Port  War- 
western  Union  Packet  Co.  7/.  St.  dens,  12  How.  (U.  S.)  399;  Cincinnati, 
Louis,  looU.  5.433;  First  Municipal-  etc.,  Packet  Co.  v.  Catlettsburg,  105 
itr  I',  Pease,  3  La.  Ann.  538;  Sweeney  U,  S.  559;  Keokuk  Northern  Line 
x-.  Otis,  .^7  La,  Ann.  sio;  Wharf  Case,  Packet  Co,  v.  Keokuk,  95  U.  S.  84; 
3  BUnd<Md,)  361J  State  w.  Charles-  The  Ann  Ryan,  7  Ben.  (U.  S.)  30; 
ton,  4  Rich.  (S.  Car.)  286;  Sterrett  v.  Wharf  Case,  3  Bland  (Md.)  361;  Ster- 
Houston,  14  Tei.  153.  relt  v.  Houston,  14  Tex.  153. 

Although   wharves    are   related    to  Penalties   imposed   for   a   refusal  to 

commerce  and  navigation  as  aids  and  obey  rules  with  reference  to  places  of 

conveniences,  yet,  being  local  in  their  landing,  and  orders  of  wharf  masters 

nature,  requiring  state  regulation  for  on   the  subject,  are   not  taxes  on  ton- 

particutar    purposes,    the     regulation  nage.     Cincinnati,  etc.,   Packet  Co.  v, 

thereof  properly  belongs  to*  the  state  Catlettsburg,  105  U.  S.  559. 

in  which  they  are  situated,  in  the  ab-  fi.  See   Southern   Steamship   Co.  v. 

•eoce  of  congressional   legislation  on  Port   Wardens,   6    Wall.   (U.   S.)   31; 

tbe    subject.       Parkersburg    Transp.  Freeman  -v.  The  Undaunted,  37  Fed. 

Co.   V.   Parkersburg,   107    U.   S.  691;  Rep,  66j;  Ouachita,  etc..  Packet  Co.  f. 

Ouachita,  etc..  Packet  Co.  i>.  Aiken,  16  Aiken,  121  U.  S.  444;  n  Fed.  Rep. 863; 

Fed.   Rep.  890;    The    Ann    Ryan,   7  Leathers   v.  Aiken,  9  Fed,  Rep.  679; 

Ben.  (U.  S.)  20;   Cannon  v.  New  Or-  Spraigue  v,  Thompson,  118  U.  8.  90; 

leans,  ao  Wall.  (U.  S.)  577;  Worsley  Webb  ti.  Dunn,  18  Fla,  721;  Hackley 

V.     Second      Municipal!^,    9     Rob.  v.  Geraghty,  34  N.  J.  L.  332,     And  see 

(La.)  324.  The  Ann  Ryan,  7  Ben.  (U.  S.)  30. 

3,  Southern  Steamship  Co.  v.  Port  Qurtloii  of  Law  and  fact,— Whether 


Wardens,6  Wall.  (U,  S.)  31;  Pacific  a  charge  !s  wharfage,  or  a  duty  o; 
Mail  Steamship  Co.  v.  Joliffe,  2  Wall,  nage,  is  a  question,  not  of  inten 
(U.  S.)  450;  Cannon  v.  New  Orleans,     of  fact  and  law ;  of  fact,  whether 


J  Wall.  (U.  S.)  577 ;  Cooley  v.  Port  imposed  for  the  use  of  a  wharf  or  for 
Wardens,  13  How,  (U,  S.)  199;  Keokuk  the  privilege  of  entering  a  port;  and 
Northern  Line  Packet  Co.  v.  Keokuk,  of  law,  whether,  according  as  the  fact 
95  U.  S.  80;  The  Charles  A.  Sparks,  is,  It  is  wharfage  or  a  duty  on  tonnage. 
16  Fed.  Rep.  480.  And  see  State  v.  Parkersburg  Transp.  Co.  v.  Parkers- 
Penny.  19  S.  Car,  118.  burg,  107  U,  S.  691, 

>.  Parkersburg  Transp.  Co,  I'.  Park-  Burden   of  Proof, — In  Ouachita,  etc, 

enbuTg,  107  U,  S,  691 ;  Northwestern  Packet  Co,  v.  Aiken,  11  Fed.  Rep.  663, 

Union  Packet  Co,  «.  St.  Louis,  100  U.  it  was  held  that  in  order  to  establish 

S.  433;  Guy  V.  Baltimore,  100  U.  S.  that  a  rate  of  wharfage  is  greater  than 

g;4;   Cincinnati,   etc,   Packet   Co.   v.  a  fair  and  reasonable  cornpenKStlon  for 

atlettsburg,  105   U.  S.  559;  Keokuk  the  use  of  the  facilities  offered,  theevi- 
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That  an  imposition  is  not  for  revenue  purposes,  or  that  its  pro- 
ceeds do  not  go  into  the  public  treasury,  does  not  prevent  it  from 
being  a  duty  of  tonnage ;  *  and  a  tonnage  tax  cannot  be  employed, 
even  for  the  purpose  of  carrying  into  effect  regulations  which  the 
state  has  power  to  make.^  But  the  imposition  of  a  reasonable 
charge  in  the  execution  of  health  and  inspection  laws  is  not  a 
duty  of  tonnage," 

The  prohibition  extends  to  vessels  employed  in  commercial 
intercourse  between  the  ports  of  different  states  as  well  as  between 
different  ports  in  the  same  state,*  and  to  vessels  employed  in  the 
coasting  trade*  as  well  as  to  those  engaged  in  internal  com- 
merce ;*  and  it  is  immaterial  whether  the  vessel  belongs  to  the 
citizens  of  the  state  which  levies  the  tax  or  to  citizens  of  another 
state.' 

The  constitutional  prohibition  does  not  affect  the  right  of 
the  state  to  tax  as  property,  and  according  to  value,  vessels 
owned  by  its  citizens,*  even  though  such  vessels  arc  registered  or 

dence  submitted  must  enable  thecourts  St«Aiuboftt*  are  included  as  well   u 

to  Eaj  as  a  matter  of  fact,  that  such  sailing    vessels.    Cox   %},   Lott   (State 

greater   charge   is   made   against    the  Tonnage  Tax  Cases),  i3  Wall.  (U.  S.) 

particular  veesels  of  the  com  plain  ant.  304.     And  see  Alexander  v.  Wilming- 

SeealsoLeathersr.  Aiken,  gFed.  Rep.  ton,  etc.,  R.  Co.,  jStrobh.  (S.  Car.)  5^. 

679;  Parkersburg,  etc.,  Transp.  Co.  z'.  6,  Congress    does    not    possess   the 

Paritersburg,  107  U.  S.  691.  power  to  regulate  purely  Internal  com- 

1.  Shefheld  v.  Parsons,  3  Stew.  &  P.  merce  of  the  states,  but  it  maj  enroll 

(Ala,)   301;  Lott  v.  Morgan.   41    Ala.  licensed  ships  and  vessels  to  sail  from 

250;  Alexander  v.    Wilmington,   etc.,  one  port  to  another  in   the  same  state, 

R.  Co..  3  Strobh.  (S.  Car.)  594  ;  Leath-  and  vessels  thus  enrolled  and  licensed 

ers  V.  Aiken,  9  Fed.  Rep.  679;  Husef.  are  entitled  to  the  same  privileges  as 

Glover,  iig  U.  S.  S43-  vessels  employed  In  the  coasting  trade. 

1.  Johnson  v.  Drummond,  20  Gratt.  Cox     v.    Lott    (State    Tonnage    Tax 

(Va.)  419;  People  v.  Brooks,  4  Den.  Cases),  u  Wall.  (U.  S.)  304. 

(N,  Y.)469;  Peeteu.  Morgan,  19  Wall.  7.  Cox  v.  Lott  (State  Tonnage  Tax 

(U.  S.)  ,s8i.  Cases),  u  Wall.  (U.  S.)  204;   cfibbon* 

5.  Morgan  Steamship  Co.  t>.  Louis.  !■,  Ogden,  9  Wheat,  (U.S.)  loj;  Sin- 
iana  Board  of  Health,  118  U.  S.  445,  not  v.  Davenport,  32  How.  ^U.  S.) 
affirming  zf'  La-  Ann.  666;  Benedict  238;  Foster  -o.  Davenport,  12  How. 
f.  Vanderbilt,  I  Robt.  (N.  Y.)  200.  (U.    S.)    345;     Perry   v.   Torrence,   » 

4.  Cox  !■.  Lott  [State  Tonnage  Tax  Ohio  M4. 
Cases),  12  Wall.  (U.  S.)  204;  People  b,  8.  C:oi  v.  Lott  (State  Tonnage  Tax 
Rensselaer,  etc.,  R.  Co.,  ij  Wend.  (N,  Case),  12  Wall.  (U.S.)  204;  Nathan 
Y.)  131;  North  River  Steamboat  Co,  v.  Louisiana,  8  How.  (U.  S.)  83; 
r.  Livingston,  3  Cow.  (N.  Y.)  743;  Wheeling,  etc.,  Transp.  Co.  t'.  Wheel- 
Alexander  V.  Wilmington,  etc.,  R.  Co.,  ing,  99  U.  S.  273 ;  Passenger  Cases,  7 
3  Strobh.  (S,  Car.)  5^.  How,  (U.  S,)  402;  Lott  f.  Mobile  Trade 

In  Lott   II.  Morgan,  41    Ala.  250,  It  C0..43  Ala,  ^78;  Lott  v.  Cox,  43  Ala. 

was  held  that   vessels  engaged  exclu-  697;  Irvln  n.  NewOrleans.etc,  R.Co^ 

sively  in   the   towage   and   lighterage  04  III.  105;  People  t<.  Roberts,  92  Cal. 

business,     carrying     passengers     and  659;  Howell  r.  State,  3  Gill  (Md.)  m; 

freight  from   a  harbor  to   vessels  far  Guenther   v.  Baltimore,   55  Md.  459; 

outside,  are  within  the   protection  of  Perry  r.  Torrence,  8  Ohio' ^22;  People 

the  constitution,  v.  Com'r  of  Taxes,  48   BaVb.  (N.  Y.) 

6,  Cox  I',  Lott  (State  Tonnage  :';7;  affirmed  ^Z  N.  Y.  542.  And  sec 
Tax  Cases),  12  Wall.  (U.  S,)  204;  Lott  Morgan  r.  Parham,  16  Wall-  [U.  S.) 
r.  Mo[^n,  41  Ala.  346;  Howell  -u,  472;  Hays  v.  Pacific  Mail  Steamshlu 
State.  3  Gill  (Md.)  14.  Co.,  17  How,  (U,  S.)  596. 
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enrolled  by  the  United  States  under  the  federal  statute  requiring 
such  registration  and  enrollment.* 

Tolls  charged  for  the  improvement  of  the  navigation  of  a  river 
or  of  other  navigable  waters  are  not  taxes  upon  tonnage ;  *  nor 
are  license  fees,  charged  for  the  privilege  of  maintaining  ferries  or 
towboats,  even  between  different  states.* 

(•)  Impdnontt  of  Cmtnot  ObllgkUoiu. — The  prohibition  in  the  federal 
constitution  against  the  passage  by  the  states  of  any  law  impair- 
ing the  obligation  of  contracts  sometimes  operates  as  a  restriction 
upon  the  power  to  tax.*  When  a  law  is  in  the  nature  of  a  con- 
tract, a  repeal  of  the  law  cannot  divest  rights  which  have  become 
vested  under  it.* 

This  prohibition  extends  to  the  obligations  of  the  state  as  well 
as  to  those  of  an  individual,  and  neither  the  state  nor  a  municipal- 
ity can,  under  the  guise  of  taxation,  relieve  itself  from  the  perform- 
anceof  its  contracts.*     Concessions  to  municipal  corporations  and 

Vessels  are  subject  to  state  taxation  v.  Rouse,  8  Wall.  <U.  S.)  430;  Cleve- 

like  anj  other  property,  and  aa  such  land,   etc.,    R.    Co.    v.    Pennsylvania 

are   liable    to   seizure   for   taxes    due  (State  Tax  on  Foreign  Held   Bonds), 

(hereon.     Oteri     v.   Parker,     43     La.  15  Wall,  {U.  S.)   300;   Louisville,  etc., 

Ann.  374.  R.   Co.   v.  Gaines,  3   Fed.   Rep.  166; 

The  assessment  o(  a  vessel  owned  in  State   i'.    New  Orleans,   29   La.  Ann. 

■  city,   by  the  city  assessor,  tor  city  863.     See  generally  Constitutional 

taxes,  is  not  the  imposition  of  a  duty  of  Law,  vol.  3,  p.  741. 
tonnage.     The   North  Cape,    6    Blss.         B.  Piqua   Bank   v.   Knoop,  16  How. 

(U.  S.)  505.  (U.  S.)   369;  Yazoo,  etc.,  R.  Co.  v. 

1.  Lott    V.   Mobile    Trade    Co.,    43  Levee  Com "^rs,   37  Fed.   Rep.  94;   Mc- 

Ala.   S/S;    Lott   V.   Cox,  43  Ala.  697;  Gee  !■.  Mathis,  4   Wall.  (U.   S.)  143; 

Irvin  V.  New  Orleans,  etc^  R,  Co.,   94  Osborne   v.  Humphrey,  7   Conn.  335 ; 

111.  105;  Howell  V.  State,  3  Gill  [Md.)  English   v.   Sacramento,  19  Gal.   171; 

14;    Wheeling,   etc.,  Transp.    Co.    v.  Moguiar  i'.  Henry,  84  Ky.   1;   State  v. 

Wheeling,99  U.  S.273;Mormni;.New  Walsh,  31   Neb.  469;   State  f.  Butler, 

Orleans.  112  U.  S.  69.  11  Lea  (Tenn.)  493.     And  see  Sute  v. 

a.  Palmer  v.  Cuvahoga  Co^  3  Mc-  Com'rs  of  Railroad  Taxation,  37  N.  ]. 

Lean  (U.S.>a36;  Northwestern  Union  L.  339;  State  r.  Union,  44  N.I.  L.  359; 

Packet  Co.  !■.  St.  Loui^  loo  U.S.  413;  Bunch   is.    Woleratein,   b2    Miss,  ■jfti ; 

Viclisburg   v.   Tobin,  100    U.  S,   430;  Deere  t.  Rio  Grande  County,  33  Fed. 

Keoiiuk  Northern  Line  Packet  Co.  f.  Rep.  813;  Seibert  v.  U.  S,   i2i   U.S. 

Keokuk,  95  U.  S.  80;  Cannon  !>.  New  284;    H9    U.    S.    191;    Poindexter   v. 

Orleans,ioWBll.(U,S.)  577;Leather9  Greenhow,    114   U.    S.   270;    State   v. 

v.  Aiken,  9   Fed.  Rep.  679;   Huse   v.  Foley.  30  MIon.  350 ;  State  v.  Young. 

Glover,  15   Fed.   Rep.  192;   119   U.  S.  29  Minn.  474. 

543  ;San(is  I.  Manistee  River  Imp.  Co.,        *.  New  Jersey  v.  Wilson,  7  Cranch 

113  U.S.  388;  Thames  Bank  -u.  Lov-  (U.  S.)  164;  Fletcheri'.  Peclt,6  Cranch 

elC  18  Conn,  joo ;  Worsley  ti.  Second  (U.  S.)  135  ;  Piqua  Bank  v.  Knoop,  16 

Municipalitv,  9  Rob.  (La.)  3J4.  How.  (U.  S.)  369;  Home  of  the  Friend- 

S.  Wiggins  Ferry   Co.   v.    East   St.  less  v.  Rouse,   8    Wall.    (U.   S.)    430; 

Louis,    102   III.    560;   New    Orleans    z:  O'Donnell    v.    Bailey,    34    Miss.    386; 

Eclipse   Towboat     Co.,   33    La.   Ann.  Danolds  c.  State,  89  N.Y.  36;  Lord  t'. 

647:  Chilvers  V.  People,  ii  Mich.  43;  Thomas, 64  N.  Y.  107;  Slate  f.  Young, 

People  I'.  Babcock,  11.  Wend.  (N.  Y.)  29  Minn.  474.  And  Bee  Louisiana  r.  St. 

<S6;  Com.  !■.  Gloucester  Ferry  Co.,  98  Martin's   Parish,  iii    U.   S.   716;  Ja- 

Pa.  St.  1 17;  Wiggins  Ferry  Co.  v.  East  COway  t',  Denton,  i^  Ark.  625  ;  Ilawlc- 

rit.  Louis,  107  U,  S.  365.  insf.  Filkins,  34  Ark.^Sd;  McNealy  r-. 

4.  Murray   r.   Charleston,  96  U.  S.  Gregory,  13  Fla.  417;  Chicago  i',  Rum- 

432;  Piqua  Bank  I'.  Knoop.   16   How.  sey.  87  111.  348;  Edmonds  t'.  Jagers,  19 

(U.  S.)  369;   Home  of  the    Friendless  Ind.  407;  Mathney  v.  Golden,  5  Ohio 
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other  governmental  agencies  are  not  contracts,  but  remain  sub- 
ject to  legislative  control  without  limitation  within  the  bounds 
of  constitutional  rules.*  Exemptions  from  taxation  granted  upon 
conditions  which  are  accepted  are  within  the  rule,*  and  stipula- 
tions with  reference  to  taxation  inserted  within  the  charters  of 
private  corporations  are  contracts  within  the  constitutional  pro- 
hibition.^    The  rule  appHes  to  statutes  making  obligations  of  the 

St.  361;  Hazen  11.  Bank  of  Tennessee,  48;  Bank   of   IllinoU  r.   People,  c.    111. 

I  Sneed  (Tenn.)  115;  Atlanta,  etc..  R.  303;  Baltimore   v.   Baltimore,   etc.,  R. 

Co.  V.Wright,  87  Ga.487;  Mississippi,  Co.,  6  GiiUMd.)  288;  Gordon  r.  Balti- 

etc,  R.  Co.  V.  McCiure,  10  Wall.  (U.  more,  5  Gill  (Md.)  231;  Bank  of  Cape 

S.)  511;  Dodge  V.  Woolsej,  18  How.  Fear  tj.  Edwards,  5  Ircd,  (N.  Car.)  t.^b. 

(U.'S.)  331  ;  Groves  v.  Slaughter,   ij  And  see  Western,' etc.,  R,  Co,  -o.  State, 

Pet.  (U.  S.)  449;  Moultrie  County  v.  54  Ga.  4*8. 

Rockingham,  etc.,  Sav.  Bank,  93  U.  S.        Taxing   the    franchise   and    rolling 

631;  Marsh  v.  Burroughs,  1  Wood  (U.  stock  of  a  railway  company,  violatea  a 

S.)46i;Gunni/,Barrj,i5  Wall.  (U.S.)  charter  eiemption,  as  well  as  taxation 

610;  Osborn  t.  Nicholson,  i  Dili.  ( U.  of   the   property   itself.     Wilmington, 

S.)  235;  Louisiana  v.  Jefferson  Police  etc.,  R.  Co.   v.  Reid,   13  Wall.   (U.  S.) 

Jury,  116U.S.  i3i;MucrayTi.Charles-  264.     And  see  Raleigh,  etc.,  R,  Co.  ^j. 

ton.  96  U.  S.  431;  De   Vignier  v.  New  Reid,  13  Wall.  (U.  S.)  269. 
Orleans,  16  Fed.  Rep.  11.  Where    the    grant    or    lease    under 

The  state  cannot   declare   that  one  which  property  is  held,  itself  contem- 

partT  to   a  contr»ct  shall  not  perform  plates   the   payment   of   taxes   by   the 

until  the  other  presents  evidence  that  grantee,  it  is  subject  to  taxation  at  the 

he  has  paid  his  taxes.     Robertson  7>,  will  of  thelegialaturewiihoutreference 

Land  Otlice  Com'r,  44  Mich.  374.  to   charter   privileges  of  the   grantee. 

A  state  may  tax  any  of  its  creditors  Hart  j..  Cornwall,  14  Conn,  saS. 
within  its  jurisdiction  for  the  debt  due  8.  Dodge  v.  Woolsey,  18  How.  (U. 
to  him,  and  regulate  the  amount  of  the  S.)33i;  Piqua  Bank  f.  Knoop,  16  How. 
tax  by  the  rate  of  interest  which  the  (U.  S.)  369;  Dartmouth  College  v. 
debt  bears,  if  the  promise  is  left  un-  Woodward,  4  Wheat.  (U.  S.)  518;  Pa- 
changed.  Murrayi/.  Charleston,  96  U.  cific  R.  Co.  ii.  Maguire,  ao  Wall.  (U. 
S.  432.  But  it  cannot  thus  tax  a  foreign  S.)  36;  Humphrey  n.  Feques,  16  Wall. 
creditor.  De  VIgnierf.  NewOrleans,  (U.  S.)  147;  Wilmington,  etc.,  R.  Co. 
16  Fed.  Rep.  11.  v.   Reid,  13  Wall.  (U.  S.)   264;   Home 

I.  Layton   v.  New  Orleans,  il   La.  of  the   Friendless  v.  Rouse,  8    Wall. 

Ann.  518;  Tinsman  o.   Belvidere,  etc.,  (U.  S.)  430;  Washington  University  w. 

R.  Co.,  a6  N.  J.  L.  148;  Jersey  City  v.  Rouse,  8  Wall.  (U.  S.)  439;  Wales  v. 

Jersey  City,  etc.,  R.  Co.,  zo  N.  J.  Eq,  Stetson,  a  Mass.  143;  Illinois  Cent,  R. 

360;  Kaderr.  Southeasterly  Road  Dis-  Co.  v.  McLean   County,   17   I" 


sterly  Roa 
;  William 


trict,  36  N.  J.  L.  173;  Williamson  v.  Stater.Newark.joN.  J.L.66;  O'Don- 

State,  46  N.  J.  L.  ao4 ;  44  N.  J.L.  165;  nell  f .  Bailey,  34  Miss.  386;  First  Divi- 

Spring   Valley  Water   Works   ii.  San  sion  R,  Co.  f .  Parcher,  14  Minn.  397; 

Francisco,   61    Cal.    3;     8   Sawy.   (U.  Worth  c.  Wilmington,  etc.,  R.  Co.,  89 

S-)   SSS;  Williamson   v.   New   Jersey,  N.  Car.  391;    13  Am.  &  Eng.  R,  Gas. 

130  U.   S.  189;  New  Orleans   ti.  New  a86;  Northern  Pac.  R.  Co.  v.  Carland. 

Orleans   Waterworks   Co.,  143  U.S.  j  Mont.  146;  17  Am.  &  Eng,  R.Cas.  364; 

»;  Blessing  v.  Galveston,  4a  Tex.  641 ;  Franklin  County  Ct.  v.  Deposit  Bank, 

ashbuin   w.   Oshkosh,  60   Wis,   453,  87  Ky.  370;  Louisville,  etc.,  R.  Co.  v. 

This  rule  Includes  ^uoii' municipalities.  Com.,  10  Bush  (Ky.)  43;   St  Joseph  v. 

such  as   drainage   districts.     Smiths.  Hannibal,  clc,,R.  Co,,  39  M0.479;  Me- 

People,  140  111.  355.  chanics'  Bank  v.  Kansas  City.  73  Mo. 

a.  New  Jersey  v.  Watson,  7  Cranch  555;  Western,  etc.,  R.  Co.  v.  State,  ^4 

(U.  S.)  164;  Piqua  Bank  v.  Knoop,  16  tia,4a8;  Washington  County  v.  Ftank. 

How.  (U,   S.)   369;  Pacific   R.   Co.   v.  lin  R,  Co.,  34  Md.  159;  State  v.  Balti- 

Maguire,  20  Wall. (U.S.)  36; Memphis,  more,  etc.,  R.  Co..  48  Md,  50;  State  *. 

etc,   R.   Co.   V.   Berry,   41    Ark,   436;  Union.etc,  Bank  (Tenn.  i8g2),35  Cent, 

Franklin  County  Ct,  f.  Deposit  Bank,  L,J,  169;  Union  Bank  v.  State,  9  Y erg. 

87  Ky,  370;  King  i-.  Madison,  17  Ind.  (Tenn,)    490;   Mobile,  etc,  R.  Co.  v. 
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state  or  a  municipality  receivable  for  taxes ;  *  as  well  as  to  all  val- 
uable privileges  extended  by  charter  or  statute  which  have  been 
accepted  and  acted  upon  ;  *  including  acts  taking  away  the  remedy 
for  a  breach  of  contract  as  well  as  to  an  impairment  of  the  con- 
tract itself.*  The  grant  must  have  been  made  upon  a  valid  and 
sufficient  consideration,  however,  in  order  to  constitute  an  irrevo- 


Keonedf,  74  Ala.  566,  And  1 
etc  R.  Co.  V.  Levee  Commi! 
37  Fed.  Rep.  24;  Ohio  L.  Ins.,  etc.,  Co. 
1-,  HamLlton  County,  [6  How.  (U.  S.) 
416;  Thomas  v.  Scotland  Count;-,  3 
Oitl.  (U.  S.)  12;  Harahman  v.  Bates 
County,  3  Dill.  (U.  S.)  150;  Tomlinson 
V.  Branch,  ij  Wall.  (U.  S,)  460;  Dela- 
-ware  Railroad  Tax  Case,  18  Wall.  (U. 
S.)  lolj;  Erie  R.  Co,  v.  Pennsylvania, 
11  Wall.  (U.  S.)  498. 

In  Gordon  i'.  Appeal  Tax  Court,  3 
How.  ( U.  ».)  133,  it  was  held  that  the 
charter  of  a  bank  is  a  franchise,  which 
It  not  taiable  as  such,  If  a  price  has 
been  paid  for  it  which  the  legislature 
accepted.  But  the  corporate  property 
\t  teparable  from  the  franchise  and  is 
taxable,  unless  there  is  an  agreement 
to  the  contrary.  But  Ece  Baltimore  11. 
Baltimore,  etc,  R.  Co.,6Gill  (Md.)  18S. 

Where  the  charter  of  a  bank  limits 
the  right  of  a  state  to  tax  It  a  certain 
per  cent,  on  each  share  of  stock,  and 
confines  the  right  to  tax  to  state  pur- 
poses only,  the  legislature  has  no 
power  to  delegate  the  power  to  tkx 
the  bank  to  a  muirlcipal  corporation. 
O'Donnetl  v.  Bailey,  14  Miu.  386. 

The  acceptance  of  a  new  charter,  or 
of  the  provisions  of  a  statute  omitting 
the  right  of  exemption  from  taxation,  Is 
■  waiver  of  the  right  conferred  by  the 
old  charter.  Stevens  County  v.  St. 
Paul,  etc.,  R.  Co.,  36  Minn.  467;  Sea- 
board, etc.,  R.  Co.  V.  Norfolk  County, 
«3  Va.  195. 

1.  Antoni  V.  Wright,  li  Gratt.  (Va.) 
«3-;  McGaher  t.  State,  135  U.  S.  661 ; 
Willis  V.  Miller,  J9  Fed.  Rep.  338; 
Keith  V.  Clarli,  97  U.  3.  454;  Antoni 
V.  Greenhow,  107  U,  S.  769;  Poindex- 
ter  7',  Greenhow,  1(4  U.  S.  J70;  White 
-    "   -    -"-       --    U.  S,  327;  Chaffio  f. 


U.S.  311.  See  also  McGahcT  IT.  Com., 
85  Va.  519;  Laube  v.  Com.,  85  Va-sjo; 
Amy  V.  Shelby  County,  114  U.  S.  387; 
Exp.  Ayrcs,  123  U.  8.433;  McGee  v. 
Mathin.  4  Wall.  (U.  S.)  143;  Moore  v. 
Greenhow,  114  U.  S.  •^^. 

Where  coupons  cut  from  state  bonds 
«re  made  receivable  for  ta^es,  an  act 
15  C.  of  L. — 4 


providing  that  expert  evidence  shall 
not  be  received  as  10  the  genuineness 

of  such  coupons,  violates  the  obliga. 
tions  of  the  contract;  and  where  cou- 
pons are  receivable  for  taxes,  and  judg- 
ment has  been  recovered  agai 
payer  for  his  taxes  and  costs, 
payer  Is  entitled  to  pay  the  whole 
judgment  with  such  coupons.  Mc- 
Gahey  r.  State,  13.S  U.  S.  661, 
ruling  Com.  *.  Weller,  81  Va 
Com.  -v.  Booker,  Sa  Va.  964. 

A  statute  providing  for  the  refund- 
ing of  the  indebtedness  of  an  existing 
municipality  in  the  bonds  of  another 
taxing  district,  and  the  collection  and 
application  of  back  taxes,  does  not 
violate  the  obligation  of  any  contract 
when  the  new  bonds  exchanged  for 
the  old  Indebtedness  would  have  been 
received  if  no  exchange  had  been 
made.  Amy  11.  Shelby  County,  114  U. 
S,  387. 

Beftaial  or  Tender— There  is  no  vio- 
lation of  contract  until  taxes  legally 
due  are  tendered  and  refused.  Ila- 
good  V.  Williams,  117  U.  S.  51. 

Mot  Applleabla  to  LIobuhb. — Where 
state  coupons  are  made  receivable  for 
taxes,  debts,  dues  and  demands  due 
to  the  state,  the  obligation  of  the  cod- 
tract  Is  not  Impaired  by  requiring  pay- 
ment for  licenses  to  sell  intoxicating 
liquors  in  lawful  money  of  the  Untied 
Stalts'  McGahey  v.  State,  13s  U.  S. 
663.  But  see  Harvey  v.  Virginia,  30 
Fed.  Rep,  411. 

3.  Piqua  Bank  v.  ICnoop,  16  How. 
(U.  S.)  369;  Dartmouth  College  x^. 
Woodward,  4  Wheal.  (U.  S,)  518.  And 
see  McGahev  v.  State,  135  U.  S.  66j; 
Atwater  i>.  Woodbridge,  6  Conn.  313. 

J.  See  Van  Hoffman  v.  Quincy,  4 
Wall,  {U.  S.)  ^35;  Antoni  t.  Green- 
how, 107  U,  fe.  769;  Poindeiter  c. 
Greenhow,  114  U.S.  270;  White  v. 
Greenhow,  114  U.  S.  307;  Chaffin  i>. 
Taylor,  114  U.  S.  309;  116  U.  S.  567; 
Allen  V.  Baltimore,  etc.,  R.  Co.,  114  fj. 
S.  311  ;  Rahway  v.  State,  44  N.  J.  L. 
M5;  Morten  i/.  Comptroller  Gen'l,  4 


530.    See  also  Tracev  -u.  Reed, 
lep.  69;  Collins  V.  Collins,  79 
TCy.SS, 
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cable  contract ;  ^  or  conditions  must  have  been  imposed  by  the 
legislative  enactment  which  were  accepted  and  acted  upon ;  * 
though  when  the  conditions  of  the  contract  are  accepted  and 
acted  upon,  it  will  be  presumed  to  have  been  made  upon  a  suffi- 
cient consideration.^ 

A  reasonable  limitation  upon  the  enforcement  of  a  rieht  is  not 
an  impairment  of  the  contract  out  of  which  it  springs;*  nor. is  a 
contract  impaired  by  a  mere  change  in  the  method  of  taxation  ;  * 
and  if,  in  any  fair  construction  of  the  legislation,  there  is  a  reason- 
able doubt  whether  the  contract  is  made  out,  this  doubt  must  be 

A  mere  change  o(  remedJea  doe»  not  Gordon  n.  Appeal  Tax  Court,  3  How, 

impair  the  obligation  of  the  contract.  (U,  S.)   14,1;   Tucker  v.  Ferguson,   aa 

Anioni  v.  Greenhow,   107   U.  S.  769.  Wall.  (U.  S.)  537 ;  Parker  n,  Redfield, 

And  see  Cape  Girardeau  County  Ct  v.  10  Conn.  4g5;   Osborne  v.  Humphrey, 

Hill.  118   Lf.  S.  68;  Moore  v.  Green-  7  Coon.  339;  Western,  etc,   R.  Co.  v. 

how,  114  U.  S.   ^38;  Rogseau  t.  New  State,  54  Ga.  433;  King  t;.  Madison,  17 

Orleans,  35  La.  Ann.  557.  Ind.  48;  Franklin  County  CL  i).  De- 

But  the  obligation  of  the  contract  Is  posit  Bank,  87  Ky.  370;  Detroit  ;'.  De- 

mpaired  if  a   legal  equivalent  of  the  troit,  etc.,   Plank  Road  Co.,  43   Mich. 

1:.  r 1..  — -isting   is  not  fur-  140.     And  see  We»t  Wisconsin  R.  Co. 

Lewis,  laa   U.   S.  v.    Trempealeau    County,    93    U.    S. 

384.     And  see  Moore  V.  Greenhow,  114  595;    Home   Ins.   Co.  v.    Auirusta,  oj 

irs.338.                                              '  l.S.  1.6.                               '^      ^ 

Where  the  holders  of  tionds  Issued  Some  of  the  cases  have  drawn  a  dis- 
by  a  municipality,  are  entitled  to  pay-  tinction  between  immunities  granted 
ment  by  taxes  collected  in  the  same  by  general  laws  and  those  granted  by 
manner  as  ordinary  taxes,  a  statute  special  charter;  holding  that  an  immu- 
permitting  the  tax  collector  to  give  nity  granted  by  general  law  [9  a  mere 
bond  for  the  collection  of  ordinary  gratuity  which  may  be  revoked  at  the 
taieE  without  requiring  him  to  give  pleasure  or  the  legislature,  but  that 
bond  for  the  collection  of  special  taxes,  one  granted  by  special  charter,  which 
Impairs  the  obligation  of  the  contract  has  been  accepted  and  acted  upon,  con- 
Incorporated  in  the  bonds.  Edwards  v.  stitules  an  irrevocable  contmcL  See 
Williamson,  70  A!a.  145.  East  Saginaw   Salt   Mfg.  Co,  w.   East 

Who   Har  ComBlain.— Complaint  of  Saginaw,  [3  Wall.  (U.  S.)  373;  Welch 

an   impairing  of  the   obligation  of  a  v.  Cook,  97  U.  S.  541. 

contract  must  be  made  by  one  of  the  8.  Home  of  the  Friendless  -v.  Rouse, 

parties  thereto,  or  by  persons  claiming  8  Wall.  (U.  S.)   430;  New   Jersey   -u. 

under  him,  and  not  by  a  third  party.  Wilson,  7  Cranch  {U.   S.)   164;  Gor- 

Hagar  11.  Reclamation  District,  iii  U.  don  v.  Appeal  Tax  Court,  3  How.  (U. 

S.  701.  S.)  133;   Dodge  V.  Woolsey,  18  How. 

1.  See  Tucker  p.  Ferguson,  aa  Wall.  (U.S.)  331;  Mechanics',  etc„  Bank  w. 

(U.S.)  575 ;  West  Wisconsin  R.  Co.  1'.  Thomas,  18    How.   (U.   S.)   384;  Mc- 

Trempealeau   County,  93  U.  S.   595 ;  chanics',  etc.,  Bank  i>.  Debolt,  18  How. 

Home  Ins.  Co.  v.   Augusta,  93  U.   S.  (U.  S.)  360;  McGee  v.  Mathls,  4  WalL 

116;  St.  Vincent  College  i>.  SchaeCer,  (U.S.)  143. 

104  Mo.  a63.   And  see  Infra,  this  title,  «.  Wheeler  v.  Jackson,  137  U.  S.  345; 

Waiver    or    Relinquhhment    of     the  McFarland  r.  Jackson,  137  U.  S.  35S; 

Power.  Barnett  i^.  Holmes,  loa  U.  S.  651.  And. 

It  must  have  been  a  grant  as  distin-  seeCom.  o.  Plunkett,84  Va.  519;  Com. 

euished   from  a   mere  license.    Derby  ».  Maury,  8a  Va.  883.     But  an  unrea- 

Turnpike  Co.  v.  Parks,   id  Conn.  512.  son  able  limitation  is  void.  See  Prlest- 

a.  Pacific    R.   Co.   V.   Maguire,    20  ly  i'.  Watkins,  6a  Miss.  798. 

Wall.  (U.  S.)  36;  New  Jersey  -o.  Wil-  H.  See  Bailey  *.  Magwire,  aa  WaU. 

son,  7  Cranch   (U.  S.)  164  ;  Armstrong  fU.S.)2i5;   U.  S.  r.  Knox  County,  51 

V.  Athens  County,  16  Pel.  ( U.  S.)  181 ;  Fed.  Rep.  8S0 ;  New  Orleans  -v.  New 

Home  of  the  Friendless  v.   Rouse,  8  Orleans  Water  Works  Co.,  14a  U.  S. 

WaH.(U.  S.)430;   Washington   Uni-  79;  Oilman  i..  Sheboygan,  a  Black  (U. 

versity  v.  Rouse,  8  Wall.  (U.   S.)  439;  S.)  510. 
SO 
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solved  in  favor  of  the  state.*  The  payment  of  a  bonus  for  a 
charter  of.  incorporation  does  not  protect  the  grantee  of  the  fran- 
chise from  all  taxation  except  such  as  the  state  has  reserved  the 
right  to  impose,*  And  the  tax  upon  a  new  subject  or  an  in- 
creased tax  upon  the  old  one,  is  not  an  impairment  of  the  obliga- 
tion of  the  contract.'  Nor  is  a  contract  between  individuals  im- 
paired by  being  taxed,*  when  the  tax  can  be  regarded  as  a  tax 
upon  income  derived  from  contracts,*  or  an  excise  tax,*  jnd  not 

L  Bailey   w.  Magwire,  as  Wall.  (U.  Ann.   587;  State   v.   Petway,   a  Tonei 

S.)    lis;    Piqua  Bank    v,   Knoop,   16  Eq.  (N.  Car.)  396;  Frankfort,  etc.,PaBS. 

How.  (U.  S.)  369;  North  MisBouri  R.  R.  Co.  v.  PhiladelphU,  58  Pa.  St.  119; 

Co.  p.  Maguire,  ao  Wall.   (U.  S.)  46;  Johnson  i/.  PhiladelphIa,6oPa.  StiiS; 

Hoge  V.  Richmond,  etc.,  R.  Co.,  99  U.  Com.  v.  New  York,  etc,  R.  Co.,  i*S 

8,348;  Detroit  II.  Detroit,  etc.,  Plank  Pa.  St.  38;  New  York,  etc.,  R.  Co.  v. 

RoadCo.,  43Mich.  140;  Detroit  City  Com.  (Pa.  i88g),  18  AtL.  Rep.  42;  Erie 

Street   R.   Co.  v.  Guthard    S'   Mich.  R.  Co.  w.  Com^  66  Pa.  SL  84.  And  see 

180;  Buchanan  11.  Talbot  County,  47  Detroit  v.   Detroit   City   R.    Co.,   76 

Md.  186;  Pennsylvania  R.  Co.  T.  Canal  Mich.  431  ;  Detroit  St.  R.  Co.  w,  Guth* 

Com'rs,  11  Pa.  St  33;  Richmond,  etc.,  erd,  51  Mich.  iSo.     But  the  rule  is  dif- 

R.  Co.  T'.  Richmond,  a6  Gnitt.  (Va.)  ferent  if  the  acceptance  of  the  lionus  Is 

'  ;;    Holly   Springs   Sav.,   etc.,   Co.  t:  accompanied  by  an  agreement  not  to 

arshall  County,  51  Miss.  381.    And  tax.     Gorden  f.  Appeal  Tax  Court,  3 

see    SUte  v.  St.  Rlartin's   Parish,  ij  How.  (U.  S.)   133;    Franklin  County 

La.  Ann.  8S4;  Los  Angeles  t>.  South-  Ct  t/.  Deposit  Bank,  8;  Ky.  370;  State 

em    Pac.  R.  Co.  (Cal.  1885),  7  West  v.  Morris,  etc.,  R.  Co.,  49  N,  J.  L.  193. 

Coast   Rep.   416;   East   Saginaw  Salt  Poralsn  OoiiKiratlona.  —  A  erant   by 

Mfg.  Co.  V.  East  Saginaw,   19  Mich,  one  state  to  a  corporation  ol  another 

359;   Weeks  v.  Gilmanton,   60  N.  H.  state,  of  a  right  to  exercise  a  part  of  its 

^00;  Raleigh,  etc.,  R.  Co.  i'.  Reid,  64  franchise  within  its  limits,  and  laying  a 

N.  Car.    i<;5;   Alexandria  Canal,  etc,  tax  upon  it   at   the   time  of  the  grant, 

Co-  V.  Dlstiict  of  Columbia,  i  Mackey  does  not  preclude  the  right  of  further 

(D.  C.)3I7.  taxation   by  the   same  state.     Erie  R. 

In  State  r.  Wright,  41  N.J.L.478,  Co.  v.  Pennsylvania,  11  Wall.{U.S.) 

it  was  held  that  where  a  tax,  declared  493;   Home  Ins.  Co.  v.  Augusta,  93  IT. 

ill^ial   in   violation  of  a  contract,  is  S.  iiC.       • 

again  levied  and  paid  for  a  long  time  S.  NorthMissouri  R.  Co.ii.  Maguire, 

without    objection,  the   right   of   the  30  Wall.  (U.  S.)  46;  Dundee  Mtg,  etc., 

taxpayer  Is  lost.  Co.  v.  School   District,  19  Fed.   Rep. 

In  order  to  constitutea  contract,  the  369.  And  see  Wabash  Eastern  R.  Co,  v, 

covenant  or  enactment  must  distinctly  Com'rs  of  Drainage  Dist,  134  III.  384. 

express  that  there  shall  be  no  other  or  4.  Cook  n.   Smith,  30  N.  J.  L.  387; 

further  taxation.    Memphis  Gas  Light  Catlin  v.  Hull,  21  Vt.  151;   KirCland  v. 

Co,   V.  Shelby   County   Taxing  Diet.,  Hotchkiss,  100  U.  S.  491. 

109  U.   S.   398.    And   see    Kerrick  v.  TazlnB  mortffasea  against  the  mort> 

Handotph,    13    Vt.    (31 ;    Providence  gagees  and  making  the  mortgagor  lla- 

Bank   v.   Billings,  4  Pet.  (U.  S.)  514.  ble  for  the  tax,  does   not   violate  the 

See  also  State  v.  Clark.  53  N.  J.  L.  333,  provisions  of  the  contract,  because  the 

t.  Mi  not   V.    Philadelphia,    etc.,    R.  whole  value  of  the  mortgaged  property 

Co.,  3  Abb.  (U.  S.)  333 ;  Memphis  Gas  might  have  been  assessed  to  the  mort- 

Llght   Co.  V,   Shelbv   Co.,  109  U,   S.  gagor.     Detroit  ?'.  Board  of  Assessors, 

jog;  Erie   R.  Co.  v.'  Pennsylvania,  31  91  Mich.  78.     And  see  Hay  v.  Hill,  65 

Wall.  (U.  S.)  492;  New  Orleans,  etc.,  Cal.  383, 

R.  Co.  f.  New  Orleans,  143  U.  S.  193;  0.  Murray  v.  Charleston,  96   U.  S. 

"       '             "       -           .        ~    Q^^  ^jj.  jjajght  V.  Pittsburg,  etc.,  R.  Co., 

■   '■'     ^  6  Wall, (U.S.)  is;  Robertson -j.Land 


,   R.  Co,,  S3 

■s,  46  N. ;: 


.300';    State  .TF.   Clark,  53   N.  J.   L.     Office  Com'rs,44  Mich.  174;  Kirtland 
;3 ;  Louisville,  etc.,  R.  Co.   i-.  Com.,     v.  Hotchkias,  100  U.  S, 


U.  S,  491. 

Michigan  Cent.  R.Ca.v.   Slack, 

U.  S.  595 ;  U.  S.  V.  Erie  R.  Co., 
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a  tax  upon  the  creditor.  And  exemptions  from  taxation  made 
through  motives  of  public  policy,  for  which  no  consideration  is 
given,  are  not  contracts.^  The  right  to  amend  or  repeal  a  stat- 
ute in  the  nature  of  a  contract  maybe  reserved  either  by  provision 
of  the  act  itself  or  by  general  constitutional  or  statutory  provision, 
and  in  such  case  the  reservation  also  is  a  part  of  the  contract*  and 
authorizes  a  repeal  of  an  exemption  or  the  imposition  of  a  dif- 
ferent tax  from  that  stipulated  for  in  the  charter,'  at  the  will  of 


106  U.  S.  3J7 ;  13  Am.  &  Ene.  R.  Cas. 
319,  AndgeeCom.  p.  Maury.oa  Va.883. 

H«BOtlkIil«IiiBtnuiuiits. — In  McGahey 
V.  State,  135  U.  S.  663,  it  whs  held  that 
a  high  license  required  for  the  busi- 
ness of  selling,  and  otherwise  deHiing 
Id  negotiable  contracts  and  bonds, 
placed  an  undue  reetmint  upon  their 
negotiebilit?,  and  was  unconati  tut  tonal. 

1.  Robertson  v.  Land  Office  CoRi'rs, 
44  Mich.  374;  East  Saginaw  Mfg.  Co. 
II.  East  Saginaw,  19  Mich.  259;  Cal- 
houn r.  Woodstock  Iron  Co.,  82  Ala. 
15: ;  Lord  -u.  Litchlield,  36  Conn.  116; 

J  Am.  Rep.  41;  P'irst  Ecclesiastical 
oc.  V.  Hartford,  38  Conn.  386 ;  Shiner 
V.  Jacobs,  63  Iowa  392;  Com.  v.  Bird, 
13  Mass  443;  Ex  f>.  Thompson,  20 
Flfl,  887 ;  People  -d.  Roper,  35  N.  Y. 
629;  New  Orleans  v.  SL  Anna's  Asy- 
lum, 31  La.  Ann.  393 ;  Grand  Lodge 
v.  New  Orleans,  44  I^.  Ann.  659; 
Livingston  Countj-  v.  Hannibal,  etc^  R. 


Co.,  60  Mo.  (16;  St.  Joseph  v.  Han- 
nibal, etc,  R.  Cot  39  Mo.  ^76;"' 
linger  v.  White,  5  Neb.  401 ;  Alexaii 


Canal,  etc^  Co.  v.  District  «f  Colum- 
bia, i  Mackey  (D.C.)  317;  East  Sagi- 
naw Salt  Mfg.  Co,  V.  East  Saglna* 


wuri  R.  Co.  u.  Magulrc,  ao  Wall.  (U. 
S.)  46;  WilllainBon  i>.  New  leraey, 
130  U.  S.  189;  Memphis,  etc,  R.  Co. 
V.  Gaines,  97  U.  S.697;  ChrtstChurch 
V.  Philadelphia  County,  34  How.  (U. 
S.)  330;  Hewitt  t..  New  York,  etc.,  R. 
Co.,  12  Blatchf.  (U.  S.)  451;  Chesa- 
peake, etc^  R.  Co.  V.  MlUer,  114  U.  S. 
176;  Morgan  v.  Louisiana,  93  U.  S. 
317 ;  West  Wisconsin  R.  Co.  v.  Trem- 
peaieau  County,  93  U.  S.  S95-  T^ie 
same  rule  applies  to  neglect  to  tax. 
Alexandria,  etc..  Canal  Co.  v.  District 
of  Columbia,  :  Mackey  (D.  C.)  217. 

A  law  authorizing  a  bounty  tor  every 
bushel  of  salt  manufactured  in  the 
state,  and  exempting  from  taxation  the 
property  used  for  the  purpose,  is  not  a 

be  repealed.     East  Saginaw  Salt  Mfg. 


Co.   V.    East    Saginaw,  13   WaU.   (U. 
S.)  373- 

9.  Sute  V.  Northern  Cent  R.  Co., 
44  Md.  131;  Appeal  Tax  Court  v. 
Rice,  cfl  Md.  303;  Appeal  Tax  Court 
V.  Baltimore  Academy,  50  Md.  437 ; 
State  V.  Com'rs  of  Railroad  Taxation, 
37  N,  J.  L.  339;  English  v.  New  Haven, 
etc,  Co..  33  Conn.  243;  Com.  t..  Fay 
ette  County  R.  Co.,  55  Pa.  SL4S2; 
Detroit  V.  Detroit,  et£.  Plank  Road 
Co.,  43  Mich.  140;  New  Orleans  ti.  St, 
Anna's  Asylum, 3c  La.  Ann.  291 ;  State 
V.  New  Orleans,  37  La.  Ann. 436;  Wil- 
son V.  Gaines,  3  Tenn,  Ch.  597;  Nash- 
ville, etc.,  R.  Co.  V.  Hodges,  7  L«a 
(Tenn.)66s;  DeUwsre  Railroad  Tax, 
18  Wail.  (U.    S.)   325 ;  Tucker  II.  Fer- 

SiBon,  33  Wall.  (U.  S.J  .i;75 ;  Erie  R. 
o.  V.  Pennsylvania,  3i  Wall.  (U.  S.) 
498;  Bailey  -v.  Magwire,  33  Wall.  (U. 
S.)  315;  Memphis,  etc.,  R.  Co.  v, 
Loftin,  105  U.  S.  a6i;  Hoge  ii.  Rich- 
mond, etc,  R.  Co.,  99  U.  S.  349;  West 
Wisconsin    R.    Co.    v.    Trempealeau 


.  jesBUp,  15  Wall.  (U.S.) 


V.  Lyman,  15  Wall.  (U.  S.)  522; 
Shields  V.  Ohio,  95  U.  S.  319;  Louis- 
ville Water  Co.  -^.  Clark,  143  U.  S.  i. 
When  the  power  is  reserved  by  a 
general  law  applicable  to  all  acts  o£ 
incorporation,  it  may  be  revised  with 
reference  to  any  charter  subsequently 
granted.  Miller  r.  New  York,  15 
Wall.  (U.  S.)  473.  But  a  state  legisla- 
ture may  grant  an  Irrepereble  contract 
for  exemption  from  taxes,  notwith- 
standing a  former  legislature  had  de- 
clared that  all  charters  should  be  sub- 
ject to  amendment.  New  Jersey  v. 
Yard,  9S  U.  S.  104. 


S.  Iron  City  Bank  v.  Pittsburgh,  37 
a.  St  340;  Com.  V.  Fayette  Co.  R. 
o.,  iJS  Pa.  St.  453;   Union   Inrprove- 

Co.T      "  -       -        " 


.    Northern  Cent. 
Central  R.,  etc,  Co. 


Pa.  St.  140;  Stat« 
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the  legislature,  its  action  not  being  subject  to  judicial  review;* 
though  such  a  reservation  will  not  authorize  the  addition  of  re- 
quirements which  are  inconsistent  with  constitutional  principles.* 
An  exemption  from  taxation  is  not  affected  by  a  subsequent 
general  taw  declaring  all  lands  liable  to  taxation  and  repealing  all 
inconsistent  acts.^  Nor  will  a  change  in  the  character  or  objects 
of  the  corporation  preclude  it  from  proclaiming  the  benefits  of  an 
exemption;*  but  if  by  a  change  in  its  character  a  corporation  has 
disqualified  itself  to  comply  with  the  conditions  upon  the  perform- 
ance of  which  the  limitation  was  granted,  it  must  be  considered 
as  having  waived  the  exemption.* 

411;  Atlanta,  etc..,  R.  Co.  -o.  State,  55  Under  a  reserved  power  to  amend, 
Ga.  312;  New  Orleans  v.  Metropotlliin  siteror repeallawBunderwhlch private 
Loan,  etc.  Bank,  27  La.  Ann.  648;  corporations  are  forn  (^d,  the  state 
Guillotte  f.  New  Orleans,  13  I.a.  Ann.  cannot  eicTclse  a  coil.ol  over  the 
434;  Palfre;-  f.  Paulding,  7  La.  Ann.  property  ol  the  corpocBiiop,  except 
363;  State  11.  Jersey  City,  31  N.  J.  L.  such  as  may  be  exercised  through  ftc 
^75)  State  v.  Millar,  31  N.  ].  L.  531 ;  ri^t  to  control  its  franchise,  andsuch 
State  Board  t>.  Patterson,  etc.,  R.  Co.,  as  it  may  exercise  over  like  property  of 
50  N.  T.  L.  446;  33  Am.  &  En^.  R.  Cas.  natural  persons  engaged  in  a  similar 
468;  SL  Joseph  11.  Hannibal,  eM.,  R.  business.  San  Mateo  County  v.  South- 
Co.,  39  Mo,  476;  State  v.  Nashville,  ern  Pac,  R.  Co.,  13  Fed.  Rep.  7JJ; 
etc,  R.  Co.,  13  Lea  (Teon.)  583 ;  West  Shields  v.  Ohio,  95  U.  S.  314. 
WiKonatn  R.  Co.  v.  Trempealeau  S.  State  ii.  MInton,  33  N.  J.  L.  519; 
Coun^,  93  U.  S.  595 ;  Hewitt  v.  New  Nichols  v.  New  Haven,  etc.,  Co.,  4] 
York,  etc..  R,  Co,  ij  Blatchf.  (U.  S,)  Conn,  103.  And  see  State  v.  Hanni- 
453;TomUnaano.  Tes8up,i5  Wall.  (U.  bal,  etc.,  R.  Co.  (Mo.  1S89K  11  S.  W. 
S.)4U;  Millerv.  New  York,  15  Wall.  Rep.  746;  New  Orleans  v.  St.  Anna's 
(U.  5.)  478;  Louisville  Water  Co.*.  Asylum,  31  Lb.  Ann.  393. 
ClArk,  14311.  S.  I ;  Chesapeake,  etc.,  R.  BtibnanaBtCoutraot.— In  New  ]ersey 
Co.  V.  Miller,  114  U.  S.  176.  When  the  v.  YanJ,  95  U.  S.  104,  it  was  held  that 
power  to  change  is  received,  the  grant  a  provision  In  the  supplement  to  the 
k  a  qmaai  contract  in  the  nature  of  a  charter  of  a  company  that  the  supple- 
Ucense.  Wagner  Fire  Institute  u.  ment  and  the  charter  may  be  altered 
Philadelphia,  133  Pa.  SL  613.  or  amended  by  the  legislature,  does  not 

L  New  Orleans  *.  SL    Anna's   Aay-  apply  to  a  contract  made  with  the  com- 

lunt,    31    La.    Ann.    296;    Lothrop  v,  pany  In  a  supplement   passed  a  long 

Stednum,  43  Conn.  583;    Bangor,  etc.,  time  afterwards. 

R.  Co.  D.  Smith,  47  Me.  34;  In  rt  4.  See  Nichols  i'.  New  Haven,  etc^ 
Lee  ft  Co.'s  Bank,  11  N.  Y.9;  Suytlam  Co.,  41  Conn.  103;  State  v.  Society, 
!■.  Moore,  8  Barb.  (N.  Y.)  361;  Hyatt  etc.,  43  N.  J.  Eq. +10;  Charew,  etc.,  R. 
V.  Whiffle,  37  Barb.  (N.  Y.)  595;  Com.  Co.  v.  Anson,  88  N.  Car.  519;  State  v. 
V.  Fayette  Co.  R.  Co.,  5s  Pa.  St.  453;  Hannibal,  etc.,  R.  Co.  (Mo.  i889),'ii 
West  Wisconsin  R,  Co.  I'.  Trempealeau  S.  W.  Rep.  746.  Where  the  capital 
County,  3c  Wis.  257 ;  Memphis,  etc.,  R.  stock  of  a  corporation,  which  is  ex- 
Co.  V,  Gaines,  07  U.  S.  699.  empted  by  a   charter   provision.  Is   in- 

The  reservation  of  a  right  of  altera-  creased,    the    whole  capital  does   not 

tion  and  repeal  in  the  charter  of  a  cor-  thereby   become  taxable.     Nichols   i>. 

poration  takes  effect  on  the  legislative  New  Haven,  etc.,  Co.,  43  Conn.  103. 

giant  itaeU    lo  prevent  its  becoming  An  exemption  from  taxation  in  the 

wbat  It  otherwise  might  become,  a  con-  charter  of  a  railroad  company  protects 

tract  with  the  stale,  and  it  has  none  of  it  after  a  sale  of  its  rood,  even   before 

the  characteristics  of   a   mere   power  the  terms  of  the  sale  are  compiled  with 

which,  when  oiKe   exercised,   is    ex-  and  the  title  is  transferred.     Stevensv. 

hausted.     State   v.  Com'r  of   Railroad  St.  Paul,  etc-  R.  Co.,  36  Minn.  ^. 

Taxation,  37  N.  J.  L.  329.  0.  Maine  Cent.  R.  Co.  v.  Maine,  9G 

>.  Detroit  v.  Detroit  Plank  Road  U.  S.  499;  Chicago,  etc.,  R.  Co.  i'.  Mis- 
Co.,  43  Mich.  140;  Shields  v.  Ohio,  95  souri,  133  \S.  S.  ^1.  And  we  State  v, 
U.  S.  334.  Minnesota  Cent  R.  Co.,  36  Minn.  346. 
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(()  Do*  Pmnm*  of  Urn — (See  also  Due  Process  of  Law,  vol.  6, 
p.  43). — The  requirement  of  due  process  of  law  in  the  federal  and 
many  state  constitutions*  has  its  application  to  taxation.*  The 
taxpayer  is  entitled  to  an  opportunity  to  be  heard.* 

A  statute  which  assumes  to  make  void  assessments  vahd,  with- 
out making  provision  for  a  reassessment  or  notice  and  opportu- 

But  Me  International,  etc.,  R.  Co.  v,  A  mere  general  notke  to  the  world 

State,  72  Tex.  356.  is   not  sufficient.     Bo<:irinan   x:  Santa 

1.  See  Constitutional  Law,  vol.  Barbara,  65  Gal.  313. 

3,   p.   670;    Due    Process    of  Law,  Id  Maryland,  the  lule  wHa  adopted 

vol.  6,  p.  43.  that  ia  the  exercise  of  the  taxing  power, 

S.  See,    for  the   application   of   the  notice  and  opportunitj  to  be  heard  ii 

rule,  various  subdivisions  of  this  title,  necessary.   See  Albe^ger  v.  Baltimore, 

as,  for  example,  Tbe   Tax  Sale,  Local  64  Md.  i ;  Baltimore  i'.  Johns  flopkini 
Hospital,    56    Md.    i ;     Baltimore    v. 

tc,   Co.  V.  Scharf,56Md.50;BalUmorep.Scharf, 

1.  Rep.  3^9,  54  Md.  499;   Moale  v,  Baltimore,   61 

It  was  held  that  the  enforcement  of  a  Md.   IJ5.     But    these    declaions   were 

tax  levied  under  a  void  law  is  a  depri-  overruled  In   this  point  by  Ulman  v. 

vation  of  property  without  due  process  Baltimore,  73  Md.  609. 

of  law.  S.  See  Hagar  ti.  Reclamation  Dist, 

Kotlce. — A  provision  for  the  assess-  iii  U.  S.  701 ;  Santa   Clara  County  v. 

ment  of  taxes,  without  notice  or  op-  Southern  Fac.  R.  Co.,  18  Fed.  Rep.  385; 

portunity  to  be  heard,  <g  a  deprivation  Baltimore  v.  Johns  Hopkins  Hospital, 

of  property  without  due  process  of  law.  j6  Md.  i ;  Stewart  v.  Palmer,  74  N.  Y, 

San  Mateo  County  ii.  Southern  Pac.  183;  Matter  of  Union  College,  139  N. 

R.  Co.,8  Sawy.(U.S.)  238;  Stewart  v.  Y.  308;  Matter  of  Flower,  139   N.  Y. 

Palmer,   74   N.    Y.   1S3;    Remsen    v.  693;    Remsen  v.  Wheeler,   105   N.   Y. 

Wheeler,    105    N.    Y.   573.     And    see  573;   Williams  v.  Albany  County,  31 

Tyrell    ti.   Wheeler,    113    N.   Y.   76;  Fed.Rep.995:  McFaddenii.Longhain, 

State   V.    Buchanan  County,   108  Mo.  58   Tex.    579;    Plumer    11.   Marathon 

335 ;  South  Piatt  Land  Co.  v.  Buffalo  County,  46  WU.  163. 

County,  7  Neb.  153.  Even  the  legislature  cannot  arbltra- 


A    failure   to    require   notice,   in   a  rilj  fix  the  ai 

statute  authorizing  a   municipality  to  and  refuse  a  hearing  to  the  person  as- 

impose   a    tax,   does    not   render    the  sessed.     Matter  of  Union  College,  139 

statute    uDconstttutlonal,    but     DOtice  N.    Y.    308;    Matter  of   Flower,   tag 

must  nevertheless  be  given.     Gilmore  N.  Y.  643. 

«.   Hentig,  33   Kan.    156;    Paulsen   v.  In  Spencer  f.  Merchant,  100  N.  Y. 

Portland,  149  U.  S.  30,   And  see  Gatch  585,  it  was  held  that  if  the  owners  of 

V.  Des  Moines,  63  Iowa  718;  Williams  land  received  notice  of  the  time  and 

n.  Detroit,  3  Micu.  560 ;  Cleveland  v.  place  for  the  apportionment  of  their 

Tripp.  13  R.  I.  50;  Baltimore,  etc.,  R.  assessment,  It  was  Immateriai  that  they 

CtS.  V.  Pittsburgh,  etc.,  R.  Co.,  17  W.  were  not  granted  a  hearing  as  to  the 


:  Patten  v.  Green,  13  Cal,  325;  aggregate  amount  to  be  collected. 

■;   Lodge,         *^-  

LIndell 

Hotel  Co.,  9  Mo,  App.  4!;o;   Rich  Hill  Jurisdictional  and  cannot  be  cured  by 


Baltimore  v.  Grand   Masonic   Lodge,         If  one  is  illegally  deprived  o_     _  _ 
60    Mil  280;    State   V.   New   LIndell     portunity   to  be   heard,   the  defect  is 
~ jurisdiction 


Min.  Co.  r.  Neptune,  loMo.  App. 438;  a  subsequent  sUtute.     Marsh  v.  Chcs- 

Avant  V.  Flynn  (S.  Dak.  i8gi ),  49  N,  nut,  14  111,  333 ;  Billings  v.  Detten,  15 

W.  Rep.  15.  111.  318.     But  it  may  be  remedied  by  « 

A  provision  for  notice  by  publica-  subsequent  law  giving  such  opportu- 

tion  may  be  sufficient  to  satisfy  the  re-  nity.     Williams  v.  Albany  County,  31 

qulrementof  due  process  of  law.    Lent  Fed.  Rep.  99. 

t>.  Tllison,  140U.  S.  316;  McEneny  T>.  Btror  In  Utmlntaterliic    tiM   Law. — 

Sullivan  Tp.,  135  Ind.407;  Meggett  v.  Where  proper  provision  for  noticeand 

Eau   Claire,  81    Wis.    336.     Personal  opportunity  to  be  heard  is  made,  the 

notice    is    not    necessary.     Davles   v.  court  will  not  hold  that  the  taxpayer 

Los   Angeles,  86  Cal.   37 ;   Happy  v.  is  deprived  of  due  process   of  iaw  be- 

Uoiber,  48  N.Y.  313.  cause  of  errors  in  the  administratlcui 
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nity  to  be  heard,  is  within  the  constitutional  prohibition.'     If  the 

opportunity  to  object  is  afforded  to  the  taxpayer  in  an  action  for 
the  collection  of  the  tax,  he  is  not  deprived  of  his  property  with- 
out due  process  of  law.* 

The  right  to  be  heard  does  not  embrace  the  right  to  a  trial  by 
jury,*  or  by  a  judicial  tribunal.* 

(3)  Restrictions  in  State  Constitutions — (»)  Equality  uid  tlnifORnltr. 
— Constitutional  provisions  requiring  equality  and  uniformity  of 

taxation  exist  in  many  states.'  And  the  provisions  of  the  fed- 
eral constitution  forbidding  any  state  to  deny  to  any  person 
within   its  jurisdiction   the   equal   protection  of  the  law  forbid 

of  the   law.    Lent  v.  Tillson,  140  U.  Wood,  6T.  B.  Mon.  (Ky.)  642;  Weim- 

S.  316.  er  7',  Bunbury,  30  Mich.  201. 

1.  Albany  Citj  Nat.  Bank  r.  Maber,  In  Pullan  i:  Kinsinger,  3  Abb.  (U. 

zo    Blatchf.  (U.  S.)    141;    Spencer   v.  S.)  94,  a  statute  providing  that  no  suit 

Merchant,  135  U.  S.  345 ;  Slaughter  1;  to  restrain  the  assessment  or  collection 

Louisville  [Ky.i8SS),8'S- W.  Rep.  917.  of  any  authorized  tax  shall   be  main- 

And  see  Matter  of  Flower,  139  N.  Y.  taloed  in  any  court,  was  held  to  apply 

6*3;   Matter  of  Union  College,  139  N.  to  all  cases  where  ihe  officer  has  pow- 

Y.  30S;  Williams  v.  Albany  County,  er  to  determine  whether  the  thing  as- 

11  Fed.  Rep.   99.     But  acts  providing  sesaed   by   him   is   liable   to  taxation, 

for  reassessment  with  notice  are  valid,  however  erroneous  his  decision  may  be. 

Spencer  v.  Merchant,  125  U.  S.  34s.  All  that  is  required  under  any  sys- 

a.  Murdock  v.  Cincinnati,  44  Fed.  tern  of  taxation  is  that  the  substantial 
Rep.  726;  Cincinnati,  etc.,  R.  Co.  v.  and  fundamental  rights  of  the  tax- 
Kentucky,  115  U.  S.  331;  Garvin  v.  payer  shall  be  protected.  State  I'.Cen- 
Daussman,  114  Ind.  439;  Redwood  tral  Pac.  R.  Co,,  3i  Nev.  160. 
County  V.  Winona,  etc.,  Land  Co.,  40  It  is  within  the  power  of  the  leglsla- 
Minn.  511.  And  see  Young  V.  Wempe,  ture  to  provide  for  the  collection  of 
46  Fed.  Rep.  354.  the  tax,  by  requiring  Ihe  taxpayers  to 

>.  Cowles  II.  Brittain,  3  Hawks  CN.  pay  in  advance  the  sum  assessed  against 
Car.)  304;  M'Carroll  v.  Weeks,  j  them,  but  affording  them  an  opportu- 
Hayw.  (Tenn.)  246;  Hagar  v.  Yolo  nityatterward tobeheardandhaveres- 
Coun^.  47  Cal.  333;  Milk  Lacs  Coun-  titut ion  of  any  excess.  Williams  i'.  Al- 
ty  T'.  Morrison,  31  Minn.  178;  /«  re  bany  County,  31  Fed.  Rep.  99.  And 
McMahon,  11  N.  Y.  Daily  Reg.  8S1 ;  see  Palmer  v.  McMahon,  133  U.  S.  660. 
People  V.  Police  Com'n,  93  N.  Y.  101 ;  A  statute  giving  the  taxpayer  a  right 
Davis  11.  Clinton,  55  Iowa  549;  New  to  enjoin  c<Hiection  of  a  tax,  and  hav- 
Town  Cut  V.  Seabrook,  2  Strobh.  (S.  ing  its  validity  decided  by  a  court  of 
Car.)  j6o;  Wurts  i^.  Hoagland,  114  U.  justice,  furnislies  due  process  of  law, 
S.  606;  Pullan  V.  Kiniinger,  3  Abb.  even  though  It  requires  the  party  to 
(U.  5.)  94;  Matter  of  Meador,  i  Ahb.  give  security  in  advance,  as  in  other 
(U.  S.)  317.  Injunction  cases.     McMillen  v.  Ander- 

4.  McMillen  v.  Anderson,  9;    V.   S.  son,  95  L'.  S,  37. 

37 ;  Davidson  v.   New  Orleans,  96  U.  Provlaloii  for  Appeal. — Where  provi- 

S.  loS;   Den  v.  Hohoken   Land,  etc.,  sion  is  made  for  an  appeal,  due  process 

Co.,  iS  How.   (U.   S.)   173;    Kelly  v.  of  law  is  given.     Yeomans  v.  Riddle, 

Pittsburgh,   104  U.  S.  78;   Pullan   v.  84  Iowa  147. 

Kinsinger,  2  Abb.  (U.  S.)  94;   Greene  6.  See   Primm  v.  Belleville,  w   III. 

V.  Briggs,  1  Curt.  (U.  S.)   in;   North  142;  People   v.   Bradley,   39   lU.   130; 

German  Lloyd  Steamship  ijo.  v.  Hed-  Bright   v.  McCuUough,   17   Ind.  233; 

den,  43  Fed.  Rep.  17;  Cincinnati,  etc.,  Dubuque  v.  Chicago,  etc.,  R.  Co.,  47 

R.   Co.  V.  Kentucky,   n^   U.  S.  321;  Iowa  196;   Wintz  v.  Girardey,  31   La. 

Tavlor  v.  Porter,  4  Hill  (N.  Y.)  146;  Ann.  381 ;  Sanborn  v.  Rice  County,  9 

Hoke  V.  Henderson,  4  Dev.  (N.  Car.)  Minn.  273  ;  Youngblood  v.  Sexton,  33 

15:    Vanzant    v.    Waddel,    3     Yerg.  Mich.  406;  Exchange  Bank  of  Colum- 

(Tenn.)  360;  Jones  v.  Perry,  10  Yerg.  bus  v.  Hines,  3  Ohio  St.  i ;  East  Port- 

(Tenn.)s9;  State  Bank  v.  Cooper,:     '      '      "  '■  "  "       "     '" 

Yerg.  [Tenn.)  599.    And  see  Harris  v 


>y  Google 


S.Mio. 
The  //, 


Tb«  Pown  to  Tax.                          TAXA  TION.  Coattltiitlaiul  BtrtrictlMU. 

unequal  exactions  of  any  kind,  and  among  them  that  of  unequal 
taxation.'     Such  provisions  are  not  restrictions  on  the  absolitte 

power  of  taxation ;  they  affect  only  the  mode  of  its  exercise,* 
They  prohibit  discriminations  in  favor  of  or  against  persons  and 
classes,  either  of  persons  or  of  property,  in  the  imposition  of  a 
tax.*     Their  object  is  to  regulate  the  power  by  such  limitations 

and  restrictions  as  will  protect  the  taxpayer  against  unjust  or 
arbitrary  action,*  and   conformity  to   their   requirements  is  an 

t.  State.ti  Neb.547;TaylorT'.Chand-  Where  the   cotiatitution   ot  a  state 

ler,  9  Heisk.  (Tcnn.)  349;  Ex  p.  Rob-  does  not  require  a  uniform  method  of 

inson,  ij  Neb.  363;  Gatlin  v.  Tarboro,  valuation,  the  legislature  is  vested  with 

78  N.  Car.  ng;  Douglass   v.   Harris-  discretion  as  to  the  method,  and,  unless 

vilie,  9  W.   Va.  i6i ;  Wisconsin  Cent,  the  one  adopted   is  clearly  inadequate 

R.  Co.  I'.  Taylor  County.  5a   Wis,  37;  to  secure  a  proper    result,  the   Courts 

Louisiana  t'.  Pilsbury,  105  U.  S.  278;  will  not  interfere.     Louisville,  etc.,  R. 

.   Sheboygan,   2    Black    (U.  Co.  f.  State,  25  Ind.  177. 

S.  Lehigh  Iron  Co.  v.  Lower   Ma- 

nois  provision  is  held  to  be  cungie  Tp.,  81   Pa.  St.  4S2 ;  Durach's 

merely    declaratory  of   what  the  law  Appeal,  63   Pa,   St.  494;   Fletcher  f. 

was  before  its  adoption.     See  Bureau  Oliver,  2j  Ark.  1S9;  O'Kane  f.  Treat, 

County  V.  Chicago,  etc.,  R.  Co..  44  III.  2j  111.  557;  Primm  v.  Belleville,  50  111. 

129;  Pritnm  D.  Belleville,  59  III.  143;  141;  Mason  i>.  Lancaster, 4 Bush  ( Ky.) 

Chicago,  etc.,  R.  Co.  V.  Boone  County,  408;  Lexington  v.  McQuillan,  9  Dana 

44111,340,  (Ky.)  Jill  Tide-water  Co.  v.  Coster, 

In  Pennsylvania,  the  former  consti-  18  N.  J.  Eq.  51S  ;  Taylor  v.  Chandler,  9 

tutlon  did  not  enjoin  equality.     KIrby  Heisk.   (Tenn.)   349;    Youngblood   v. 

T/.  Shaw,  19  Pa.  St,  258.     But  the  re-  Sexton,  3iMich.4o6;    People  v.  We«- 

quirement  has  since  been  made  a  part  ver,  100  U.  S.  539;  German  Nat.  Bank 

of   the  fundamental  law  of   the  state,  f.  Kimball,  103  U.  S.  732 ;    Pelton  v. 

See  Roup's  Case,  Si"  Pa.  Sf.  211.  Commercial  Nat,  Bank,  101  U.  S.  143; 

1.  Santa  Clara   County  v.  Southern  Cumminga  v.  Merchante'  Nat.   Bank, 

Pac,   R.  Co.,  18    Fed.  Rep.  3S5;    San  101  U.  S.  153. 

Mateo  County  11.  Southern  Pac.  R.  Co.,  CoTPoratlotia  fall  within  the  purview 

13   Fed.   Rep.  722 ;   Northern  Pac.  R.  ot  such  jirovisions,  as  well  as  private 

Co.  V.  Walker,  47  Fed.  Rep.  681;  Kelly  individuals  and   all   other   subjects  of 

V.  Pittsburgh,  104  U.  S.  78.  taxation.     See  Clark  v.  Mobile,  67  Ala. 

This  provision  of  the  federal  consti-  317;    Mobile  u.  Dargan,  45  Ala.  310; 

tution  was  not  intended  to  compel  the  Mobile  v.  Stonewall  Ins.  Co.,  i;3  Ala. 

states  to  adopt  an  iron  rule  of  equality,  570;   Ottawa  Gas  Light,   etc„  Co,  x'. 

or  to  prevent  the  classili cation  of  prop-  Downey,  127  III.  201 ;  Coal  Run  Co.  v. 

erty  for  taxation  at  different  rates.   It  is  Fitllen,  124  III.  666;  Davenport  v.  Chi- 

enough  that  there  is  no  discrimination  cago,  etc.,  R.  Co.,  38  Iowa  633. 

in  favor  of  one  as  against  another    '  -    "■     ■        ..   .      ^  .  ^ 

the  same  class.  Giozza  v.  Tiernan,  i^_     __   __.  ,^^, .  ._   . .   

U.  S.  6^7,  And  see  Bell's  Gap  R.  Co.  v.  ards,  5  Ohio  St.  589 ;  Hamilton  County 

Pennsylvania,  134  U.S.  332;  Home  Ins.  !■.  Ohio   L.   Ins.,  etc.,  Co.,  1   Ohio   St 

"■     ■         (  U.  S.  594;   Pa-  563;  Mobile  u.   Stonewall  Ins.  Co^  5.1 

,     .  Ala.  j7o;  Clark  «.  Mobile,67  Ala.  317'; 

.  339.  Lexington  1'.  McQuillan,  9  Dana  (Kr-i 

In  People  -n.  San  Francisco,  etc.,  R.  513;     Northampton      -u.      Hampshire 

Co.,  35  Cat.  606,  it  was  held  that  the  County,   14^   Mass.   loS;  Lumsden  i>. 

charges  upon  commerce,  such  as  wharf  Cross,  10  Wis.  383;  Knowlton  r.  Rock 

and  dockage  charges,  are  to  t>e  consid-  County,  9  Wis.  410;  State  v.  Winne- 

ered  as  a  tax,  and  as  such  are  subject  bago   Lake,  etc.,   R.  Co.,  1  [  Wis.  34 ; 

to  constitutional    provisions    requiring  Weeks    v.     Milwaukee,    10   Wis,    243; 

equalily  and  uniformity.  North  Missouri   R.  Co.  f .  Maguire.  10 

1.  Beais  -D.  Amador  County,  35  Cal.  Wall.   (U.  S.)  46;  Pine  Grove  Tp.  v. 

634;    People   v.   Colenjan,  4  Cal.  46;  Talcott,  19  Wall.  (U.  S.)  666. 

Western  Union  Tel.  Co.  v.  Mayer,  38  The  object  of  provisions  requiring 

Ohio  St  531,  equality  and   uniformity  is  to   secure 
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indispensable  prerequisite  to  the  validity  of  a  tax  imposed  in  a 
state  where  such  a  provision  is  in  force.* 

Taxes  are  equal  and  uniform  when  all  within  the  limits  of  the 
district  share  equal  benefits  therefrom,  or  where  they  are  imposed 
uniformly  upon  all  property  or  things  of  the  same  description,' 
and  where  they  reach  and  bear  with  a  like  burden  upon  all  the 
subjects  selected  for  taxation  within  the  jurisdiction  of  the  tax- 
ing power.'  Absolute  equality,  however,  is  unobtainable ;  the  ap- 
proximation is  ati  that  is  required.*  A  law,  the  evident  intent 
and  legitimate  result  of  which  is  to  equalize  the  burden  so  far  as 

the  ume  equality  between  different  Norris  i'.  Waco,  57  Ten.  635.    Part 

kindi    of    taxable    property,    as    that  of  the  rest  estate  of  a  town  cannot  be 

secured    bv    the    federal    constitution  tai:ed  and  the  rest  exempted.     Djar  v. 

between  the  etates.     State  if.  Winne-  Farmington,  70  Me.  515.    And  see  Mc- 

bago  Lake,  etc.,  Co.,  11  Wis.  35.    And  Cormack  v.  Patchin,  53  Mo.  ^\. 

see  Encbange   Bank  of  Columbus  i^.  3,  People   v.   Whyler,  41   Cal,  351; 

Hlnes,  3  Ohio  St.  I.  Bright   v.   McCutlough,   27   Ind.  123; 

1.  Sleight  v.  People,  74  111.  47;   Peo-  Portland   Bank  v.  Althoip,   11   Mass. 

pie  V.  Henderson,  12  Colo.  369;  North-  252;  Smith  v.  Aberdeen,  23  Miss.  458; 

■mpton    V.    Hampshire    Countv,    145  State  r.  U.  S.,  etc.,  Express  Co.,  60' N. 

"      "      ■            -       ■    r],nd_  etc.,  H.  219;   Norris  f.  Waco,  57  Tex,  635, 

X'.  Chand-  And  see  Comer  t>.  F'olsom,i3  Minn.2ig, 

"' '"   "  The  true  rule  as  to  equitj  and  uni- 
formity is  that  the  tax  must  be  uniform 

R.  Co.  V.  Taylor  Counly,  j;)  Wig.  37 ;  as  to  all  persons  or  corporations  ea- 

Knowlton  i>.  Rock  County,  g  Wis.  410.  gaged    in   the   same    business.     State 

In   Douglass    v.    Hamsvilie,   9   W.  Railroad  Tax  Cases,  92  U.  S.  57s- 

Va.  t6a,  it  wa«  held  that  the  adoptioti  A  tax  is  uniform  where  It  operates 

of  a   constitutional   provision    requir-  with  the  same  effect  in  all  places  where 

ing  taxation  to  be  equal  and  unilbrm  the  subject  Is  to  be  found,  whether  itis 

throughout  the  state,  and  that  alt  prop-  equally    distributed     throuEhout    the 

erty  both   real  and  personal  shall  be  country  or  not.     Edye   v,  Kobertson, 

taxed  in   proportion  to  its  value,  does  112   U.  S.  .sSo, 

not  operate  to  repeal  a  law  imposing  a  The  requirement  that  taxes  for  gas, 

tax  in  force  at  the  time  of  its  adop-  water  and  ferry  purposes   shall  be  aa- 

tion.  sessed  in  equal  proportions  on  all  Iota, 

isippi,  etc.,  R.  is  not  answered  by  an  aasessment  for 

was  held  that  gas  and  lamps  upon  all  town   lots  by 

■vy  a  proportional  tax  their  number  as  ihey   appear  on  the 

does  not  render  void  a  tsx  upon  other  map,  each  for   an  equal  sum  without 

property  liable  to  taxation,  and  that  regard  to    value.     State    v,   Reimen- 

the  owner  of  such  other  property  can-  Schneider,  39  N.  J.  L.  615. 

not  have  a  collection  of  taxes  upon  it  4.  Com.  v.  People's  Five  Cents  Sav, 

enioined  for  that  reason.  Bank,  5  Allen  (Mass.)  428;  Cheshire  v. 

Bnla  AppliMble  to  Levy  Only.  — In  BerkshireCounty,iiS  Mass. 386;  Rich- 
Holton  V.  Mechlenburg  County,  93  N,  mond  t.  Scott,  48  Ind.  568;  Howell  v. 
Car.  430,  it  was  held  that  the  const!-  Bristol,  8  Bush  (Ky.)  493;  Dubuque  v. 
tutional  requirement  that  taxes  ahatl  Chicago,  etc.,  R.  Co.,  47  Iowa  196; 
be  uniform,  applies  to  the  levy,  but  not  Waring  k.  Savannah, 60  Ga.  97;  Athens 
to  the  distribution  after  they  are  ii.  Long,  jjGa.  330;  People  v.  Worth- 
raired;  and  that  a  statute  providing  ington,  21  111.  170;  Sawyer  i>.  Alton,  4 
foraroadtax  is  not  unconstitutional  III,  137;  People  i'.  Salem  Tp..  20  Mich, 
because  in  one  district  it  permits  the  452;  Turner  i^.  Althaus.  6  Neb.  34;  Fin- 
tax  to  be  paid  in  labor,  while  in  another  iey  'v.  Philadelphia,  32  Pa.  St.  381;  Grim 
it  requires  it  to  be  paid  in  money.  i'.   Weissenberg  SIchool   Dlst.,   >;7  Pa. 

a.  Smith  V.  Aberdeen,  25  Miss.  458;  St  433:  Weber  v.  Relnhard,  73  Pa.  St. 

Daily  7'.  Swope,  47  Mi(a  367;  Palmer  373;   Kirby  v,   Shaw,   19  Pa.   St.   158. 

I'.  Stumph.  :□  Ind.  329;  East  Portland  And  see  (Harrington  v.  Farmlngton,  21 

i>.  Multnomah  County,  6  Oregon  63;  Conn.  7];  Savings  Bank  t>.  New  Lon- 
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practicable,  is  not  to  be  held  a  violation  of  the  constitution  merely 
because  the  desired  end  may  not  be  reached.*  It  is  only  where 
statutes  impose  taxes  on  false  and  unjust  principles,  or  which 
operate  to  produce  gross  inequality,  that  courts  can  declare  them 
void;*  and  the  want  of  uniformity  must  be  the  direct  result  of 
the  law  itself  and  not  of  the  maladministration  of  a  proper  law.* 
The  requirement  of  equality  and  uniformity  of  taxation  extends 
to  cities,  towns,  and  counties,  as  well  as  to  the  state  ;  *  but  does 
not  require  that  the  rate  shall  be  uniform  and  equal  for  all  pur- 


don,  lo  Conn.  117;  Cook  V.  Burling- 
ton, 59  Iowa  iji  ;  McGregor  v.  Van- 
pel,  24  lowe  43b;  Tappan  u.  Merchants' 
Nat.  Bank,  19  Wall,  (U.  S.)  490;  State 
Railroad  Tax  Case*,  qa  U.  S.  575; 
People  V.  Coleman,  4  Cal.  46;  People 
V.  Whyler,  41  Cal.  351;  Comer  t-. 
Folsom,  II  Minn.  219;  Ould  v.  Rich- 
mond, 13  Gratt.  (Va.)  464. 

It  is  no  objection  to  •  law  authoriz- 
ing the  impoaition  of  a  tax  that  it  works 
injustice  in  particular  cases.  People  i>. 
New  Yorit,  etc,,  Dock  Co.,  63  How. 
Pr.  (N.  Y.  Supreme  Ct.)  451;  Bank  of 
Commerce  v.  New  York,  3  Black  {U. 
S.)  620;  Williams  v.  Cammack,  37 
Miss.  309;  People  T.Whyler,4i  Cal.  331. 

1,  Howell  V.  BristoCS  Bush  CKy.) 
493;  People  V.  Coleman,  4  Cal.  46; 
People  V.  Worthington,  3i  III.  170; 
Cheshire  w.  Berkshire  County,  118 
Mass.  386!  People  v.  New  Yort,  etc.. 
Dock  Co..  63  How.  Pr.  (N.  Y.)  451; 
Warren  11.  Henly,  31  Iowa,  31 ;  Com- 
er V.  Folsom,  13  Minn.  319;  Turner  v. 
Althaus,  6  Neb.  54.  And  see  Zim- 
merman V.  Perkiomen,  etc..  Turnpike 
Co.,  8i»Pa.  St.  96. 

Where  the  collection  of  a  tax  has 
been  defeated  for  defects  in  the  levjr, 
or  other  proceedings  not  going  to  the 
right  to  \eyy  the  same,  and  some  of 
the  taxes  have  been  voluntarilj  paid,  a 
law  providing  for  giving  credits  to 
parties  pajing,  is  not  in  violation  of 
constitutional  provisions  requiring  uni- 
formity. Fairfield  ti.  People,  94  111.  344. 

Where  a  deficiency  in  the  revenues 
of  a  county  is  afterward  supplied,  it 
nill  lie    presumed,  in  the  absence  of 

froof  to  the  contrary,  that  it  was  done 
1  such  a  mode  that  the  entire  property 
of  the  county  contributed  its  just  share. 
Logan  County  v,  Lincoln,  81  111.  156. 
9.  Com.  V.  People's  Five  Cents  Sav. 
Bank,  5  Allen  (Mass.)  428;  Warren  ii. 
Henly,  31  Iowa,  31;  Howell  v.  Bris- 
tol, 8  Bush  (Ky.)  493;  Turner  I'.  Alt- 
haus, 6  Neb.  54.  And  see  State  v. 
Cumberland,  etc.,  R.  Co.,  40  Md.  31 ; 


Exchange  Nat.  Bank  v.  Miller,  19  Fed. 
Rep.  371. 

The  infraction  of  a  constitutional  re- 
quirement of  uniformity  and  equality 
must  be  palpable  before  the  courts  will 
declare  a  law  unconstitutional ;  a  sub- 
stantial compliance  with  the  require- 
ment by  the  legislature  is  all  that  can 
be  required.  Sanborn  t).  Rice  County, 
9  Minn.  273. 

In  the  absence  of  express  legislation, 
an  intention  to  tax  all  classes  of  prop- 
erty equally  will  be  imputed  to  the 
legislature.  Rice  County  ».  Citizens' 
Nat.  Bank,  33  Minn.  2S0. 

S.  Dundee  Mortgage,  etc.,  Co.  v. 
School  District,  n  Fed,  Rep.  151; 
Cummings  tj.  Merchants'  Nat  Bank, 
loi  U.  S.  153.  And  see  State  v.  Max- 
well, 37  La.  Ann.  723. 

The  violation  of  a  constitutional  rule 
by  local  assessors  who  fail  to  assess 
property  at  Its  actual  cash  value,  does 
not  impair  the  law  under  which  they 
act.  Cummings  «.  Merchants'  NaL 
Bank,  101  U.  8.153. 

In  Bureau  County  i>.  Chicago,  etc, 
R.  Co.,  44  111.  329,  it  was  held  that 
principles  of  equality  and  uniformity 
of  taxation  require  that  where  the 
pnutice  is  to  assess  the  property  of  In- 
dividuals at  less  than  the  actual  value, 
the  property  of  a  railroad  company 
cannot  l>e  assessed  at  a  greater  per  cent, 
of  its  value.  See  also  Chicago,  etc.,  R. 
Co.  V.  Boone  County,  44  111.  340. 

4.  State  V.  Hannibal,  etc.,  R.  Co.,  75 
M0.10S;  Palmers.  Way,  6  Colo.  106; 
Brewer  Brick  Co,  v.  Brewer,  63  Me.  6a; 
Daily  V.  Swope,  47  Miaa.  367;  Taylor 
V.  Chandler,  9  Heisk,  (Tenn.}  349; 
Virginia,   etc.,  R.  Co.   -o.  Wasbingtoi 


Kenosha,  39  Wis.  599;  Weeks  i 
waukee,  to  Wis.  343;  Lumsden  o. 
Cross.  10  Wis.  282;  State  v.  Winne- 
bago Lake, etc.,  R. Co., 1 1  Wis. 43;  Don- 
nelly f .  Decker,  58  Wis.  461 ;  Johnson 
V.  Milwaukee,  40  Wis.  315  ;  Milwau- 


>y  Google 


Tha  Pom  to  Tu.                       TAXA  TION.  OouUtoUoul  SMtrioUou, 

poses  throughout  the  state ;'  but  only  that  a  uniform  rate  shall 
be  established  throughout  the  locality  in  which  the  particular  tax 
is  levied.*  Nor  does  the  requirement  prohibit  the  creation  of 
more  than  one  revenue  district  in  a  single  county  or  other  politi- 
cal division,  and  the  imposition  of  a  tax  in  that  district  different 
from  the  taxes  imposed  throughout  the  rest  of  the  state.' 

kee  Fire  Dept.  i>.  Helfensteln,  i6  Wis.  School  Com'rs v.  Alleghanj'Countjr.jo 

a 7;   Chicago  V.  Lamed,  34  III.  303;  Md.  449;  Dalv  t>.  Morgan,  69  Md,  460; 

itawaf.  Spencer,  40  111.  211;  Updike  Com.  t.  Macferron,  153  Pa.  St.  344. 

i>.  Wright,  81  III.  49  :  Lee  v.  Ruggles,  The  requirement  does   not  prevent 

61    111.  4J7;  Zaneaville  v.  Richards,  5  different  rates  in  different  municipali- 

Ohio  St.  5S9 ;  Exchange  Bank  of  Co-  ties ;  the  needs  of  different  local  bodies 

lumbus  V.  Hines,  3  Ohio  St,  i ;  Bright  can  hardly  be  uniform.  Daily  v.  Swope, 

V.  McCulloi^h,   27  Ind.   223;  State  v.  47   Mias.   367;  CovIngtoD  v.  East   St. 

Reimenschnelder,  39  N.  J.  L.  619;  Gil-  Louis,  78  111.  545 ;  Binkert  v.  Jansen, 

man  v.  Sheboygan,  2   Black   (U.   S.)  04111.283.     Nor  does  it  prevent  a  dif- 

510;   Pine    Grove   Tp.   v.   Talcott,   19  ferent  rate  in  a  municipality  from  tliat 

Wall.   (U.   S.)  666.     But  see  Selby  v.  adopted   by  a  state.     Daily  v.  Swope, 

Levee  Com'ra,  14  La.  Ann.  437;   Wal-  47  Miss.  367.    Neither  do  constitutional 

lace,  V.  Shelton,  14  La.  Ann.  503;  Bish-  provisions  that  taxation  shall  be  equal 

op  v.  Marks,  15  La.  Ann.  147 ;  Surgi  and  uniform  throughout  the  state  ap- 

V.  Snetchman,  11  La.  Ann.  ^7;  Sec-  ply  as  between  cities,  towns  and  vil- 

ondMunicipality I'-DuncangiLa. Ann.  lages.     Douglass  v.  Harrisville,  9  W. 

183 ;  Lafayette  v.  Cummins,  3  La.  Ann.  Va.  163. 

673 ;  Yeatman  v.  Ciandall,  1 1  La.  Ann.  A  fro  rata  tax  on  the  length  of  a 

S2o;  Gilkeson  v.  Frederick,  13  Gratt.  railroad    in   each    township,    imposed 

(Va.)  577;  Douglass  v,  Harrisville,  9  upon  each   respectively,  does  not  vio- 

W.  Va.  161 ;  Louisiana  v.  Pllsbury,  105  late   constitutional   provisions  requir- 

U.  S.  378;  Washington  v.  State,   13  ing  a  uniform  and  equal  rate  of  assess- 

Ark.  75];  McGehee  v.  Mathis,  31  Ark.  ment  and  a  just  valuation  for  taxation 

40;  laying  down  the  rule  that  the  re-  of  real  and  personal  property.     Gllson 

quirement    applies   fo   state    taxation  v.  Rush  County,  iiS  Ind.  65. 

only.  9.  Loftin  v.  Citizens'   Nat  Bank,  85 

Conatltutional   provisions  requiring  Ind.  341;   Bright   v.  McCullough,   17 

a  uniform  rule  of  taxation  are  applica-  Ind.  223;  State  Bank  v.  New  Albany, 

ble  to  municipal  corporations,  notwlth-  II   Ind.  139;   Comwell  v.  O'Brien,  11 

■Canding  another  constitutional  provi-  Ind.  419;   People  k.  Whyler,   41  Cal. 

sion  Inquiring  the  legislature  in  estab-  355;    Haney   v.   Bartow  County   {Ga. 

liahing  them  to  restrict  their  powers  of  1893),  tS  S.  E.  Rep.  28;   State  !■.  Col- 

tazBtioD,  the  latter  pusvision  being  de-  Uns.  43  N.  J.  L.  56a;   Daly  v.  Morgan, 

■iencd  to  furnish  a  further  protection.  69  Md,  460;  East  Portland  v.  Multno- 

Weeks  v.  Milwaukee,  10  Wis.  342.  mah  County,  6  Oregon  61 ;  Adams  11. 

Under  the  present  Virvinia  const!-  Llndell,  j   Mo.  App.  197;  Covington 

tution,theruleof  uniformity  and  equal-  Draw  Bridge  Co.  f.  Warren  County, 

ity  applies  to  counties  as  well  as  to  the  14  Ind.  331 ;  Adamson  v.  Warren  Coun- 

_^_._      i,> — !_,_    .._     i>   r-_    _.  ..i__L  --- 9lnd  174;  Douglass  r.  Harrisville,  9 

_, -,., cot 

Loftin  V.  Citliens'  Nat.  Bank,  85  Ind. 

541;  State  Bank  v.  New   Albanv,    n  Rep.  671. 

Ind.    139;  Bright   v.  McCullough,   37  The  rule  requiring  equality  and  uni- 

Ind.  333;  People  v.  Central   Pac.   R.  formlty  of  taxation  does  not   require 

Co.,  43  Cal.  39S;  Columbus,   etc.,   R.  taxes  to  be  imposed  in  different  terrl- 

Co.  V.  Wright,  89  Ga.  574;  Haney  v.  torial  sub-divisions  at  the  same  time. 

Bartow  County  (Ga.  1893),  18  S.E.  Rep.  Pine   Grove  Tp.  ii.  Talcott,  19  Wall. 

38;  Ottawa  County  v.  Nelson,  19  Kan.  (U.  S.J  666. 

234;  Stratton  V.  Collins,   43  N.  J.  L  ».  People  v.  Central  Pac.  R.  Co.,  43 

C62 ;     East    Portland    v.    Multnomah  Cal.  398 ;   Furlock  Irrigation   Dist.  v. 

County,  6  Oregon  6:;  Merrick  i'.  Am-  WilIiams,76Cal.  360;  American  Union 

herst,  13  Allen  (Mass.)  500;    Public  Exp.  Co,  v.  St.  Joseph,  66  Mo.  675; 
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If  the  tax  is  imposed  for  state  purposes,  it  must  rest  alike  upon 
all  parts  of  the  state ;  if  for  county  purposes,  upon  the  entire 
county;  if  for  township  or  city  purposes,  on  the  whole  township 
or  city  ;  and  if  for  local  purposes,  upon  the  locality  benefited  and 
upon  which  it  is  imposed.^  In  order  to  be  uniform  and  equal, 
however,  local  taxes  must  be  imposed  upon  subjects  of  taxation 
within  the  jurisdiction  of  the  taxing  power;*  the  uniformity  must 
be  co-extensive  with  the  territory  to  which  it  applies,'  and  must 


Merrick  ti.  Amherst,  ti  Allen  (Mass.) 
Soo;   Public   School   CouiVb   v.  AUe- 

?hany  County,  io  Md.  449;  Greene 
:ountj'  11.  Lenoir  County,  93  N.  Car. 
180;  East  Portland  v.  Multnomah 
County,  6  Oregon  6j  ;  Cook  v.  Port- 
land, 10  Oregon  5S0;  Fahey  1>.  State, 
37  Tex.  App.  146.  And  see  State  v. 
Sauk  County,  70  Wis.  485;  Maltby 
V.  Tautgefl  (Minn.  1891),  52  N.  W. 
Rep.  858. 

Constitutional  provisions  requiring 
equality  and  uniformity  do  not  take 
away  the  power  to  make  local  assess- 
ments for  local  improvements,  pro- 
portioned according  to  the  benefits 
received.  Yeatman  w.  Crandall,  n 
La.  Ann.  330;  Denver  v.  Knowles,  17 
Colo.  J04,  And  see  ia/r«,  this  title, 
Local  Assfssmtnts. 

1.  Loftin  V.  Citizens'  Nat.  Bank,  S5 
Ind.  341;  Bright  f.  McCullough,  37 
Ind.  113;  Lafayette,  etc.,  R.  Co.  v. 
Geiger,  34  Ind.  185 ;  Mobile  v.  Dargan, 

t;  Ala.  3[o;  State  -v.  Collins,  43  N.  J. 
..  563;  Murray  v.  Lehman,  61  Miss. 
383;  Taylor  v.  Chandler,  9  Helsk, 
(Tenn.)  349;  Gilman  v.  Sheboygan,  3 
Black  (U.  S.)  510;  Pine  Grove  Tp.  v. 
Talcott,  19  Wall,  (U.  S.)  666;  Hutch- 
inson V.  Ozark  Land  Co.  (Ark.  1893), 
82  S.  W,  Rep,  173;  Hanscom  11.  Omaha, 
11  Neb.  37;  Danville  v.  Shelton,  76 
Va.3JS;  Davis  i'.  Gaines,  48  Ark.  370; 
Daily  V.  Swope,  47  Miss.  367;  Chris- 
man  V.  Brookhaven  (Miss.  1893),  13  So. 
Rep.  45$;  Turner  v,  Althaus,  6  Neb. 
J4;  Denver  v.  Knowles,  17  Colo.  204. 
All  the  land  in  a  "  no  fence  "dis- 
trict should  be  taxed  uniformly,  nol- 
withstandiijg  the  fact  that  the  district 
Is  made  up  of  lands  from  two  difTerent 
counties,  and  those  in  one  require  a 
greater  amount  of  fence  than  those  in 
the  other.  Greene  County  t.  Lenoir 
County,  93  N,  Car,  180. 

In  Hundley  -d.  Lincoln  Park,  67  111. 
559,  it  was  held  that  an  assessment  can- 
not be  sustained,  which  was  made  by 
the  authorities  of  two  towns  acline  to- 
gether, where,  after  thi 


made,  they  added  a  large  sum  upon  the 
property  of  one  of  the  towns,  merely 
on  the  basis  of  density  oE  population 
and  Buperioritj  of  improvements. 

A  tax  imposed  upon  several  towns, 
to  raise  money  to  meet  an  obligation 
which  they  have  voted  to  assume,  is 
uniform  in  its  operation.  Gilson  v. 
Rush  County,  128  Ind.  65, 

a.  Wells  t'.  Weston,  "23  Mo.  384; 
People  -D.  Plaeerville,  etc,  R.  Co.,  34 
Cal.  656;  People  v.  Townsend,  56  Cal. 
633;  Barton  r.  Kalloch,  56  Cat.  95; 
Covington  v.  Souihgate,  15  B.  Mon. 
(Ky.)  491 ;  Morford  v.  linger,  8  Iowa 
82,  And  see  Knowlton  v.  Rock  Coun- 
ty, 9  Wis.  410 ;  Gilman  v.  Sheboygan,  a 
Black  (U.  S.)  510. 

In  People  11.  Townsend,  56  Cal.  633^ 
it  was  held  that  it  is  essential  that  each 
taxing  district  should  confine  Itself  to 
the  objects  of  taxation  within  its  limits, 
in  ord?r  to  render  taxation  uniform 
within  the  qualification  that  the  situs 
of  personal  property  may  be  the  dom- 
icile of  Che  owner. 

3.  Exchange  Bank  of  Columbus  i'. 
H  in  es,  3  Ohio  SI.  i;  Mobile  r.  Dargan, 
45  Ala.  310;  Ex  f.  Marshall,  64  Ala. 
266;  Bright  t:  McCullough,  37  Ind, 
333;  Lafayette,  etc.,  R.  Co.  v.  Geiger, 
34  Ind,  185  ;  Madison  County  -u.  People,. 
58  111.  456;  Primm  r,  Belleville,  59  111. 
142;  Sleight  V.  People,  74  111.  47; 
Knowlton  v.  Rock  County,  9  Wis.  410; 
Wisconsin  CenL  R,  Co,  f.  Taylor- 
County,  53  Wis.  37;  Gilman  v.  She- 
boygan, z  Black  (U.  S.)  510;  Pine 
Grove  Tp.  v.  Talcott.  19  Wall.  (U.  S.) 
666;  Turner  v.  Althaus,  6  Neb,  54; 
Hanscomw.  Omaha,  II  Neb.  37.  And 
see  Allhands  v.  People,  81  111.  334; 
Harward  v.  St.  Clair,  etc..  Levee,  etc., 
Co.,  51  111.  130;  Trustees  of  Schools  r. 
People,  63  III.  300, 

Taxes  imposed  upon  property  must- 
be  proportional,  and  must  be  laid  upon 
an  assessment  or  valuation  of  all  the 
property  in  the  state,  it  being  required 
that  each  individual  shall  be  assessed 
according  to  his   proportion  of  that. 
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extend  to  all  property  subject  to  taxation  ;  *  and  the  purpose  of 
tl*c  tax  must  be  a  local  one  pertaining  to  thedistnct  taxed.*  The 
property  or  business  of  a  nonresident  must  not  be  taxed  at  a 
higher  or  different  rate  than  that  of  a  resident.' 

The  requirement  of  equaUty  and  uniformity  does  not  preclude 
exemption    from   taxation,'  nor  the   division  of   things  taxable 

Dropertr.      Provident     Institution    v.  III.  66,  it  was  held  that  b  constltutionat 

MasMtcEiuaelts,  6  Wall.  (U.  S.)  6ii.  provlBJon   requiring  taxes   to  be  uni- 

Tb*  mpport  of  tha  poor  of  a  munici-  form  in  reepect  to  persons  and  prop- 

palitj  Is  a  matter  of  commoo  concern,  ertr   within    the   jurisdiction    of    the 

and  the  expense  thereof  must  t>e  borne  bod;   Imposing  the  same,  is  not  con- 

bv  the  whole  corporation ;  and  a  pro-  travened  bj  statute,  requiring  an  ap- 

viaion  requiring  a  part  thereof  to  paj  portionmcnt  of   county   taxes   upon  a 

more  than  another  part,  is  unconstitu-  certain  basis  tietween  the  count;  and 

tional   and  void.     Knowlton  v.   Rock  city. 

County,  q  Wis.  410.  a.  HoUoway  u.   Police  Jury,  l6  !*&. 

1.  Exchange  Bank  of   Columbus  v.  Ann.  303;    Marshalltown  i/.   Blum,  58 

Htne«,3  OhloSti;  Mobile  v.Dargan,  Iowa   184;   Simrall  r.  Covin^n  (Ky. 

5  Ala.  jio;   Goldsmith  ».  Rome   R.  1890),  34  Am,  &  Eng.  Corp.  Cas.  190; 


fo.,  6a  Ga.  473 ;  Harward  v.  St.  Clair, 
tc, Levee, etc., Co.,si  111. 130;  Primm 


;nderson  (Okl.  1893),  33 
Pac.  Rep.  380;  Nashville  v.  Althrop, 
S  Coldw.  (fenn.)  554;  Duer  ^.  Small, 
4  Blalclif.  (U.  S.)  263.     But  see  Jones 

'.  Boone  County,  44111.140;  Dun-  o.  Columbus,  35  Ga.  610.     Such  dia- 

bam  V.  Cblcago,  55  Hi.  357;  Trustees  criminations  are  beyond  the  authority 

of  Schools  K.  People,  63  III.  301;  State  of  either   state  or   municipal   legisia- 

V.  Winnebaeo  Lake,  etc.,  Co.,  11  Wis.  tion.     Nashville  v.  Althorp,  5  Coldw. 

34;  Hale  -u.  Kenosha,  19  Wis.  399;  Gil-  (Tenn.)  544. 

man  -v.  Sheboygan,  1  Black  (U.  S.)  i;  Taxing  property  of  a  resident  at  one 
Louisiana  v.  PI  Is  bury,  105  U.  S.  178;  time,  and  similar  property  of  a  non- 
Hamilton  Mfg.  Co.  -c.  Massachusetts,  resident  at  another  time,  is  not  un- 
fi  Wall.  (U.  SO  633;  Provident  Institu-  constitutional  for  want  of  uniformity, 
tlon  V.  Massachusetts,  6  Wall.  ( U.  S.)  Nelson  Lumber  Co.  v.  Loraine,  23  Fed. 
611.   And  see  Peoplei'.Bradley,3gIll.  Rep.C4. 

130;  SleightT,  People,  74  111.  47;  All-        4.  Slate   w,    Winnebago   Lake,  etc., 

hands  V.  People,  Sa  111.  334;  Dundee  Co.,  11  Wis.  41;  Green  Bay,  etc..  Canal 

Mortgage,    etc^    Co.    v.    Multnomah  Co.  7;.  Outagamie  County,  76  Wis.  587; 

County,  19  Fed.  Rep.  359.  Athens  r.  Long,  59  Ga.  330;  Waring 

Thecorporaleauthorltiesof  acounty  ».  Savannah,  60    Ga.    91;    People   v. 

have   no   power  to   except  a  railroad  Auditor  Genii,  7  Mich.  84;  People  v, 

from   the   constitutional   rule  of   uni-  Coleman,  4  Cal.  46;    Higli   v.   Shoe- 

tormity  of  taxation,  by  causing  its  prop-  maker,  aa  Cal.  363;  State  Bank  v.  New 

eriy  to  be  assessed  at  a  greater   per  Albany,   11   Ind.   139;  Connorsville  v, 

cent,  of  its  value  than  that  of  Indivldu-  State    Bank,    16    Ind.    105;    King   v. 

aU.    Bureau  County  v.  Chicago,  etc.,  Machsin,  17  Ind.  48 ;  State  v.  Collins, 

R.  Co.,  44  III.  sag.  43  N.  J.  L.  56a ;  Williams  v.  Cammack, 

All  kinds  of  properly  must  be  taxed  a?    Misr     "~"'    "i—i--' — 1    "n'-    - 

nnKortnly, or  t>e  entirely  exempt.   Pinr  '^-~'-     - 


e  Tp.  «.  Talcott,  19  Wall,(U.S.) 
666;    Knowlton    v.   Rock    County,   9 
Wis.jio. 
S.  People   V.   Salem   Tp.,   20   Mich. 

853 ;  Manistee  Lumber  Co.  ■v.  Spring- 
eld  Tp,  92  Mich,  177;  Sanborn  v. 


Cook, 


MIssisi 


Mills 

,  30  La.  Ann.  55^;  Louisiana 
State  Lottery  Co.  v.  New  Orleans.  34 
La.  Ann.  86 ;  New  Orleans  v.  Fourchy, 
30  La.  Ann.  910;  New  Orleans  v. 
Klein,  26  La.  Ann.  493;  Reynolds  v. 
Police  Jury,  44  La.  Ann.  863 ;  State  f. 
Poydras,  9  La.  Ann.  165 ;  New  Orleans 
If.  Kennard,  34  La.  Ann.  851  ;  Louisi- 
ana Cotton   Mfg.  Co.  -u.  New  Orleans, 
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into  classes,  and  the  imposition  of  taxes  which,  while  bearing 
equally  upon  the  different  members  of  each  class,  bear  un- 
equally upon  the  classes  in  the  aggregate.*  A  legislative 
division  of  this  sort  cannot  be  interfered  with  by  the  courts.* 
Such  classification  is  usually  based  upon  inherent  differences  in 
the  character  of  the  different  subjects;'  thus, corporations  may 
constitute  a  class  by  themselves  for  the  purpose  of  taxation;* 


Lake,  etc.,  R.  Co.,  ii  Wis.  34;  North- 
ern  Pac.   R.  Co.  V.  Barnes  (N.  Dak, 

1893J.  S'  N.  W,  Rep.  386,  7S6;  North- 
ern Pac.  R.  Co.  V.  Brewer  {N.  Dak. 
189a),  31  N.  W.  Rep. 787;  Louisiana  v. 
Pilsburjr,  10s  U.  S.  278;  Williams  n. 
Rees,  9  Bias.  [U.  S.)  405;  Wells  v. 
Central  Vermont  R,  Co.,'  14  Blatchf. 
(U.  S-.)  436;  Danville  v.  Shelton,  76 
Va.  325.  And  see  Ferns  v.  Vannler,  6 
Dakota  186;  State  v.  Hennepin  Coun- 
ty, 33  Minn.  335;  Columbia,  etc.,  R. 
Co.  V.  Chilberg  ( Wash.  1893),  3<  Pac. 
Rep.  -'- 


universal.  Louisiana  u.   Pilsburj,   105 

U.  S.  178. 

See  generally,  as  to  exemptions, 
infra,  this  title,  Bxemf  lions. 

X.  New  Orleans  v.  Kaufman,  29  La. 
Ann.  383;  State  v.  Rolle,  30  La.  Ann. 

S;  New  Orleans  v.  People's  Bank,  33 
.  Ann.  S4;  State  v.  Lathrop,  10  La. 
Ann.  398;  State  i'.  Ogden,  10  La.  Ann. 
403;  Dubuque  v.  Illinois  Cent.  R.  Co^ 
39  Iowa  j6;  People  v.  Henderson,  ii 
Colo.  369;  Coal  Run  Coal  Co.  w.  Fln- 
len,  124  111.666;  Hunsaker  11.  Wright, 30 

111.  [46;  SterlingGas  Co.  v.  HIgby,  134  Mfg.  Co.  v.  Wright,  33  Fed.  Rep. 
111.  SS7;  Levy  *.  Smith,  4  Fla.  154;  And  see  infra,  this  title.  The  Levy. 
Fletchers.  Oliver,  15  Ark.  389;  Amen-  The  legislature  cannot  designate  a 
can  Union  Express  Co.  t'.  St.  Joseph,  class  of  persons  as  special  subjects  of 
66  Mo.  675;  St.  Louis  V.  Frelvogel,  taxation  because  of  their  race  or  nation- 
9S  Mo,  S33;  Roup's  Case,  8r»  Pa.  ality.  Lin  Sing  :>.  Washburn,  20  Cal. 
"-  -  -  ■^  -  -,  Lehigh  Valley  R.  534;  In  re  Qu. 
■      ■  Rep.  13Q 


U.  S.  322  , 
lumbia,  116  U.  S.  404;  Davenport  Nat. 
Bank  t.  Board  of  Equalization,  [33  U. 
S.  83.  And  see  Louisiana  Cotton  Mfg. 
Co.  17.  New  Orleans,  31  La.  Ann.  44a; 
New  Orleans  t>.  Davidson,  30  La.  Ann. 
,';j4;  New  Orleans  i>.  Fourchy,  30  La. 
Ann.  qio;  Frontier  Land,  etc.,  Co.  v. 
Baldwin,  3  Wyoming  764;  State  v. 
Western  Union  TeL  Co.,  73  Me.  518; 
Pacific  Express  Co.  v.  Seibert,  44  Fed. 
Rep.  310;  141  U.  5.339. 

If  taxation  Is  upon  all  of  the  class, 
ther  of  persons  or  things,  it  matters 
not  whether  those  included  in  it  be 
oneT>r  manv,  or  whether  they  reside  in 
any  particular  locality  or  are  scattered 
throughout  the  state.  Durach's  Ap- 
peal, 63  Pa.  St.  494. 

a.  Roup'sCase,8i»  Pa.  St  311;  Zim- 
merman 7>.  Perkiomen,  etc..  Turnpike 
Co.,  8i»  Pa.  St.  96;  People  »,  Mc- 
Creery,  34  Cal.  43J ;  People  v.  Hen- 
derson, 12  Colo.  369;  Lexington  i>, 
McQuillan,  9  Dana  (Ky.)  513;  Vasaer 
f.  George.  47  Miss.  718;  Mississippi 
Mills   V.   Cook,  56   Miss.  40;    Singer 


_._._;«; ^.     _.__ 

Co.,  139  Pa.  St.  439;  Banger's 
peal,  109  Pa.  St  79;  Com.  ■v.  Ger- 
mania  Brewing  Co.,  145  Pa.  St  S3; 
.   Philadelphia,  65  Pa.  St 


Lep.  139. 

Hoii-reaiaeiit  panona,  however,  c 
not  be  made  a  class  by  themselves  and 
taxed   as  such   at  a   higher  rate  than 


454;  Dean  v.  Gleason,  16  Wis.  1;  Wis- 
consin Cent  R.  Co.  v.  Taylor  County, 
&Wi8. 37 ;  State  r.  Mann,  76  Wis,  469; 
ndon  V.  Wilmington,  78  N,  Car,  109; 
Stratton  v.  Collins,  43  N.  J.  L.  562; 
State  f.  Parker,  31  N.J.  L.  435;  State 
■o.  Underground  Cable  Co.  (N.  J. 
1889),  18  Atl.  Rep.  581 ;  State  v.  Rich- 
ard:      .     - 


S.  See  Cincinnati,  etc.,  R.  Co.  c. 
Kentucky,  115  U.S.  331. 

4.  Ottawa  Gas  Light,  etc.,  Co.  v. 
Downey,  127  111.  301;  Com.  T'.  Brush 
Electric  Light  Co.,  14s  Pa.  St.  147.  And 
see  Lehigh  Valiev  R.  Co.  v.  Com. 
{Pa.  1889),  iS  Atl.  ^ep.  410. 

nal 


ards,  53  N.  ].  L.  156;  State  Board  v.  which  prescribes  a   diffei 

Central  R.  Co.,  48  N.  ].  L.  146;  State  taxation  for  railroad  com 

"lilroadTaxCases,  93  U.  S.57s;Sing-  that   for  individuals.     State   Kaiiroaa 

Mfg.  Co.  II.  Wright,  33   Fed.  Rep.  "I^i  Cases,  93   U.  8.575;  Cincinnati, 
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and  different  kinds  of  corporations,  or  corporations  engaged  in 
different  kinds  of  business  may  be  placed  in  different  classes  ;*  and 
even  corporate  debts  may  be  made  a  distinct  class  and  taxed  as 

such  ;*  but,  under  constitutional  requirements  that  the  property 
of  corporations  shall  be  taxed  the  same  as  that  of  individuals,  the 

legislature  may  not  distinguish  or  discriminate  in  f^vor  of  or 
against  corporate  property." 

The  requirement  of  equality  and  uniformity  is  satisfied  by  such 
regulations  as  will  secure  an  equal  rate  and  a  just  valuation  with- 

etc,  R.  Co.  V.  Kentucky,  115  U.S. 311.  State  Treasurer  -v.  Auditor  Gen'l,  46 

And  see   State  Board  ol   Assessors  i'.  Mich.  124;  13  Am.  &  Eng.  R.  Cas.i9&. 

State,  48  N.  J.  L.  146;  34  Am.  &  Eng.  3.  Com.  v.  Delaware  Div.  Canal  Co., 

R.  Caa.  546.  133  Pa.  St.  594;  Com.  w.  Bellefonte,  etc., 

A  statutory  provision  requiring  all  R.  Co.    (Pa.  1889),    16  Atl.   Rep.  593 1 

the  railroad  companies  in  the  'tale  to  Com.  v.  Bell's  Gup  R.  Co.   (Pa.  18S9), 

contribute  to  the  sal  a  ry  and  eipensea  i6  Atl.  Rep.  593 ;  Lehigh  Valley  R.  Co. 

of  a  state  railrviad  commissioner,  is  not  v.  Com.  (Pa.   18S9),   iS  Atl,  Rep.  410; 

in  contravention  of  the  constitutional  Com.  v.  North  Pa.  R.  Co.,  139  Pa.  SL 

provision    requiring;  that  all   taxation  460;  Com.  c  Lehigb  Avenue  R.  Co., 

shall  be  uniform.    Charlotte,  etc.,  R.  139  Pa.  St.  405. 

Co.  V.  Gibbes  (S.  Car.  1887),  31  Am.  A  tai  may  be  imposed  upon  the  in- 

&  Eng.  R.CaE.464.  But  see  Atchison,  dehtedness  within  the  state  of  a  foreign 

etCT  R.  Co,  V.  Howe,  31  Kan.  737.  corporation  permitted  to  do  business 

A  tax   upon   the   gross   receipts  of  in  the  state.     Com.  i'.  New  York,  etc., 

some  railroad  companies  and  upon  the  R.  Co.,  145  Pa.  St.  38. 

capital  stock  of  others  Is  not  equal  and  8.  fjee     Mobile   v.    Stonewall    Ids. 

uniform.     Worth  v.  Wilmington,  etc.,  Co.,  53   Ala.    570;   Perry    Countv    t>. 

R.    Co,    89  N.  Car.  291;    13   Am,  &  Selma,  etc.,  R.  Co.,  65  Ala.  391 ;   Perry 

Eng.   R.  Caa.  386;  45  Am.   Rep.  679;  County  v.  Selma,  etc.,  R.  Co.,   58  Ala. 

Gattin    r.  Tarboro,   78    N.  Car.    tig.  546;  Mobile,  ett.,  R.  Co.  i/,  Kennerly, 

But  see  Com.  v.  Brush  Electric  Light  74  Ala.  566;  Dubuque  v.  Chicago,  etc., 

Co.,  145  Pa.  St.  147.  R,   Co.,   47   Iowa   ao8;  Davenport   v. 

1.  Hughe*  !■,  Cairo,  91  111,330;  Coal  Chicago,   etc.,   R.   Co.,  38  Iowa  633; 

Run  Coal  Co.  v.  Finlen,   124  111.  666;  Dubuque  -v.  Illinois   Cent.   R.  Co.,  39 

Weaver  v.  Stale.  89  Ga.  639;  Com,  v.  Iowa  56;  Bureau  County  t.   Chicago, 

Germania  Brewing  Co.,  14S  ?»■  St.-83 ;  etc.,  R.  Co.,  44  111.  329;   Chicago,  etc.. 

Singer  Mfg.  Co.  v.   Wright,  33  Fed.  R,  Co,  t.  Boone  County,  44  III.  290; 

Rep.  Ill  ;    Pacific  Express  Co.  v.  Sei-  Columbus,  etc.,  R.  Co.  v.   Wright,  89 

bert,  142  U.  S.  339.     And  see  State  w.  Ga.    574;    States.    Missouri    Pac.   R. 

Liverpool,  etc.,  Ins.  Co.,  40  La.  Ann.  Co.,   93   Mo.   137;    State  i'.  Board  of 

463.  Revenue,  73  Ala.  65  ;   Boston,  etc.,  R. 

Constitutional  provisions  conferring  Co.  r.  State,  to  N.  H.  87. 
power  upon  the  legislature  to  tax  cor-  Under  a  constitutional  provision  de- 
porations  by  a  general  law  uniform  as  daring  that  property  of  all  corpora- 
to  the  class  upon  which  it  operates,  do  tions  lor  pecuniary  profit  shall  be  sub- 
nol  prohibit  the  legislature  from  clas-  ject  to  taxation  the  same  as  that  of  in- 
sifjing  corporations  for  taxation.  La  dividuals,  the  legislature  may  exempt 
Salle,  etc.,  R.  Co.  v.  Donoghue,  127  111.  property  of  a  particular  class,  whether 
17 ;  Ottawa  Gas  Light,  etc.,  Co.  v,  the  owners  be  corporations  or  natural 
Downey,  127  111.  301  ;  Coal  Run  Coal  persons.  But  the  property  of  corpora- 
Co.  r'.  Finlen,  134  111.  666,  And  see  tions  for  pecuniary  profit  cannot  be 
Ducat  V.  Chicago,  48  111.  173.  placed  beyond  the  reach  of  the  taxing 

Foralcn  eorporaUoua  may  be  made  a  power ;   it   may   not  be  taxed,  but    it 

clais   bj   themselves   and   taxed   at   a  must  ever  be  taxable ;  it   need  not  be 

higberratethan  domestlccorporations.  subjected,   but   it   must   \ie   subject  to 

Insurance    Co.     v.     New    Orleans,   i  taxation,  the  same  as  that  of  individuals. 

Woods  (U.  S.)  8j ;  State  v.  Lathrop,  10  Mississippi  Mills  v.  Cook,  ^6  Miss.  40. 

La.  Ann.  39S;  Milwatikee  Fire  Dept.  See  generally   Taxation  {Corpob- 

V.  Helfenatein,  16  Wis.  136.    But  see  atk}. 
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out  reference  to  the  mode  of  valuation  ;  *  and,  in  "order  to  be  uni- 
form, a  tax  need  not  be  imposed  and  assessed  upon  all  property 
by  the  same  agency  or  officer,* 

The  principles  here  dealt  with  appertain  to  general  taxation, 
and  not  to  local  assessments"  or  occupation  taxes.*  The  effect 
of  constitutional  requirements  of  equality  and  uniformity  on 
exemptions,  and  the  power  to  exempt  is  dealt  with  elsewhere.* 


1.  Louiaville.  etc,  R.  Co.  v.  State,  Jj  provisions  requiring  all  taxation  to  be 

Ind.  177;  Sterling  Gas  Co.  v.   Higby,  uniform  upon  the  eame  class  of   sub- 

134  III.  557 ;  Coal  Run  Coal  Co.  v.  Fin-  jecta   and  ad  valorem  on  all  property 

len,  134  111.666;  Dubuque  v.  Chicago,  Uxed.Columbus,etc.,R.  Co.  f.  Wright, 

etc.,  R.   Co.,  47   Iowa   196;  People  v.  S9Ga.S74;Georgia,etc.,  R.Co.w.State, 

Henderson,    12    Colo.    369;    Missouri  89  Ga.  S97.     And  see  Chicago,  etc.,  R, 

River,  etc.,  R.  Co.  -o.  Morris,  7  Kan.  Co.  v.  Siders,  88  111.  310. 
110;  Ottawa  Count;  v.  Nelson,  igKan.        3.  Dubuque  v.  Chicago,  etc.,  R.  Co., 

J34;    Francis  v.  Atchison,  etc.,  R.  Co.,  47  Iowa  196;    Missouri  Valley,  etc.,  R. 

19  Kan.  307;  Shotwell  v.   Moore,   45  etc.,  Co.  i>.   Harrison  County,  74  loi 


Ohio 


j8j;  Pittsburgh,  etc.,  R.  Co.  v.  Backus, 
133  Ind.  615;  Indianapolis,  etc.,  R.  Co. 
I'.  Backus,  133  Ind.  609;  Cincinnati, 
etc.,  R.  Co.  -v.  Com.,  81  Ky.  491;  Mis- 
souri River,  etc.,  R.  Co.  v.  Morris,  7 
Kan.  210;   Columbus,  t'       "     ^ 


Louisville,  etc.,  R.  Co.  ir. 
State,  h  Heisk.  (Tenn.)  663;  People  v. 
New  York,  etc..  Dock  Co.,  n  Abb.  N. 
Cas.  (N.  Y.)  40;  Virginia  u.  ChoUar 
PolosI,  etc.,  Co.,  2   Nev.  86;  Wagoner 

T>.  Loomis,  37  Ohio  St.  671;  Wisconsin  Wright,  89  Ga.  s74;  Georgii 

Cent.  R.   Co.  v.  Lincoln   County,  57  Co.  v.   State,  89  Ga.  597 ;   Sawyer  v. 

Wis.  137;   Cincinnati,  etc.,  R.  Co.  -a.  Dooley     (Nev.    1893),  33    Pac.     Rep. 

Kentucky.   115    U.  S.   .121;    Apperson  437;    San   Francisco,   etc.,    R.   Co.   v. 

V.  Memphis,  a  Flip.  (U.  S.)  363  ;    Cin-  Slate  Board,  60  Cal.  12;  Central  Pac. 

cinnati,  etc.,  R.   Co.  f.   Kentucky,  115  R.    Co.  v.    State   Board,  60   Cal.   35; 

U.  S.  311;  E«change  Nat.  Bank  v.  Mil-  Com.  i'.  Delaware  Div.  Canai  Co.,  133 

ler,  19  Fed.  Rep.  372;  Nelson  Lumber  Pa.    St.   594;   Coal   Ridge  Imp.,   etc., 

Loral ne,  22   Fed.  Rep.  59.     But  Co.  i>.  Jennings,  IJT  Pa.  St.  397;  Shi 

---   ---'-- ■—  andoah  Valley  R.Co.f.  "■     '   " 


this  doctrine  does  not   apply 
ternational  discrimination.     Exchange 
Nat.  Bank  v.  Miller,  19  Fed.  Rep.  373. 

In  determining  how  this  end  shall  be 
secured,  the  legislature  must  exercise 
a  discretion,  and  unless  the  method 
adopted  is  clearly  inadequate  to  secure 
the  result,  the  courts  cannot  interfere. 
Louisville,  etc.,  R.  Co.  v.  State,  25 
Ind,  177. 

authorizing    boards    of 
to  change  assessments,  do 
istitutional    provi- 
sions requiring  a  just  and  uniform  rule 

of  valuation.   Smith  v.  Kelly  {Oregon,     chancellor  in  his  oiiiciai  capacity,  when 
1893),  33  Pac.  Rep.  641,  there  is  no  provision   for  the  taxation 

An  ad  valorem  tax  imposed  upon  the     of  mortgages  made  to  other  officers  of 
property  of  a  railroad,  at  the  eame  rate     the  ci — '   '"'" 


h'ValleyR.Co.t'.  Clark  County, 
70  v«.  269;  Coal  Run  Coal  Co.  t'.  Fin- 
len,  114  111.  666;  Sterling  Gas  Co.  r. 
Higby,  134  III.  Ei;7;  Ottawa  Gas  Light, 
etc.,  Co.  V.  People,  138  III.  336. 

In  Central  Iowa  R.  Co.  v.  Wright 
County,  67  Iowa  199,  it  was  held  tliBt 
a  provision  for  the  assessment  of  a 
railroad  company  every  year,  while 
other  property  is  assessed  every  alter- 
nate year,  is  not  unconstitutional. 

In  Dunham  v.  Cox,  44  N.  J.  Eq.  173, 
it  was  held  that  an  act  providing  for 
rtgagesm 


IS  that  ir 


mposed  upon  other  property 
tne  county,  and  a  tax  in  addition  there- 
to upon  its  rolling  stock  and  other  float- 
ing or  unlocated  property,  correspond- 
ing to  the  ratio  between  its  property 
located  in  a  given  county  and  the  ag- 
gregate of  its   located   property  in  all  ^      ,  ,  . 
the  counties  through  which  the  road     Business,  and  Privilege  Taxes. 
runs,  does   not  violate   constitutional         6.  See  infra,  this  title,  Entmfti 
64 


-r quiring  property  to 

be  assessed  under  general  laws  and  by 

See  infra,  this  title,  Tie  Asaesimeml. 
S.  See  infra,  this  title.  Local  Asstss- 
meals. 
4.  See  infra,   this  title,   Oarufation, 
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(b)  TuMiM  \j  TUu. — It  is  required  usually  that  property  be 
taxed  according  to  its  value  ;  this  to  secure  equality  and  uniform- 
ity.* Constitutions  sometimes  require  this  in  express  terms  *  and, 
where  such  constitutional  provisions  exist,  statutes  laying  taxes 
on  any  other  basis  than  that  of  the  value  of  the  property  taxed, 
are  void.' 

Arbitrary  or  artificial  values  may  not  be  attached  to  property, 
nor  may  arbitrary  or  artificial  rules  for  the  estimation  of  values  be 
adopted.* 

The  listing  and  valuation  of  different  classes  of  property,  in 
different  modes  and  by  different  agencies,  does  not  necessarily 

1.  See  Savings,  etc„  Soc.  v.  Austin,  8.   Car.  376;  Danvillf  v.  Shelton,  76 

46Cal.  415;  State  v.  County  Court,  19  Va.  315. 

Ark.  3601   Augusta  V.  National  Bank,         In    Life   Association    v.   St.   Louts 

47  Ga.  561 ;  New  Orleans  v.  Fourchy,  County,  49  Mo.  ei2,  it  was  held  that 

30  La,  Ann.  910;  State  v.  Philadelphia,  the  provision  of  the  new  Atittauri  con- 

etc,  R.  Co,,  45  Md.  361 ;   St.  Louis  v.  stitution  that  all  property   subject   to 


_  _ .  jn.  7  Mo.  562  ;  State  v.  North,  17  ,    - ,  -- 

Mo.  464;   Hamilton   v.    St.  Louis  Co.  lion  to  its  value,  is  a  prohibition  against 

Ct.,  15  Mo.  5 ;  Exchange  Bank  of  Co-  taxation  in  anj  other  mode,  the  word 

lumbus  V.  Hlnes,  3  Ohio  St.  i.  "  ought "  not  being  directory,  but  man- 

S.  See  St  Louis   v.   Green,   7    Mo.  datory. 
App.  468;  State  V.  North,  17  Mo.  464;         In  Ta^art   v.  Sanilac   County,  71 

Mobile  V.  Royal,  etc.,  R.  Co.,  4.;  Ala.  Mich.  16,  it  was  held  that  a  provision 

321 ;  Clark  V.  Mobile,  67  Ala.  117;  Mo-  requiring  mortgages  to  be  reported  for 

,..■.  _  r. ._  . ,-  ^t^r-^t —  assessment,  does  not  violate  a  consti- 
tutional provision  that  all  assessments 
shall  be  on  property  at  its  cash  value, 
the  assessing  officer  being  required  to 

][ohnston  w,  Macon,  63  Ga^  645 ;  State  determine  the  cash  value  ol  a  mort- 

■a.  South   Carolina  R.  Co.,  4  S.  Car.  gage  as  well  as  any  other  personaltjr. 

Sj6;  Mississippi  Mills  v.  Cook,  56  In  Livingston  v.  Albany,  41  Ga.  11, 
liss.  40;  Adams  v.  Somerville,  2  it  wag  held  that  a  tax  upon  the  sale  of 
Head  (Tenn.;  363;  Pleuler  v.  State,  horses  or  mules,  or  upon  horses  or 
II  Neb.  547;  Douglass  v.  Harrisville.  g  mules  sold,  was  a  tax  on  the  property, 
W.  Va.  161 ;  Creamer  v.  Allen,  3  Mo.  and  must  be  imposed  in  proportion  to 
App.  545;  St.  Louis  v.  Green,  7  Mo.  the  value  of  the  property  taxed. 
App.  4W.  *.  Assessment  Board  v.  Alabama 
FrovlaKm  Self-Extontliig.— In  Hyatt  Cent.  R.  Co.,  59  Ala.  1:51 ;  Cheshire  v. 
I'.  Allen,  54  Cal.  353.  It  was  held  that  Berkshire  County,  ii3  Mass.  3S6;  Gll- 
the  constitutional  provision  that  alt  lespiei'.Pitt9burgh,i38  Pa.St.401.  And 
the  property  In  the  state,  not  exempt  see  Williams  v.  Bettle,  51  N.  J.  L.  512; 
under  the  laws  of  the  United  Stales,  In  ra  House  BUI,  g  Colo.  635 ;  Missis- 
shall  be  taxed  in  proportion  to  its  sippl  Mills  u.  Cook,  56  Miss.  40;  Tag- 
value  to  be  ascertained  as  provided  by  gart  v.  Sanilac  County,  71  Mich.  16. 
law.  does  not  require  subsequent  leg-  The  assessors  must  ascertain  the 
Illation  to  enforce  it,  but  is  self-eie-  value  I:;  the  manner  provided  by  law. 
cuting.  Hyatt  v.  Allen,  54  Cal.  353. 

a.  Livingston  r.  Albany,  41  Ga.  31 ;         An  arbltraryrequirementastovalua- 

Augusta  V.  National  Bank,  47  Ga.j6]i  tlon  is  also  in  conflict  with  provisions 

Peay  v.  Little  Rock.  32  Ark.  31 ;  Dos-  requiring  equality  and   uniformity  of 

ter  V.  Sterling,  33  Kan.  381 ;  St,  Louis  Uxation.      In   re   Pittsburgh,  138   Pa, 

V.  Green,  7  Mo.  App.  468;  Hamilton  St  401. 

V.  St  Louis  Co.  Ct,  1 1;  Mo.  s ;  State  v.         In  Atlantic,  etc.,  R.  Co,  v.  Carteret 

North,  37  Mo.  464;  Life  Association  r>.  County,  7j  N,  Car.   474,  It  was   held 

St.  Louis  County,  49  Mo.  512  ;  Pitts-  that  a  statute  providing  that  railroad 

burgh,  etc,  R.  Co.  tr.  State,  49  Ohio  St  beds  listed  for  taxation  should  not  be 

189;  State  V.  South  Carolina  R.  Co.,  4  valued  at  less  than  (8,000  per  mile, 
35  C.  of  L.— s                           S6 
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conflict  with  the  requirement ;  *  nor  need  all  the  property  in  the 
state  be  taxed,  but  only  every  species  of  property  selected  for 
taxation  in  proportion  to  its  value' 

Such  a  constitutional  provision  does  not  prohibit  the  raising  of 
revenue  from  other  sources  than  that  of  property  taxation,*  as, 
for  example,  on  occupations  or  privileges,  or  from  licenses,*  or 
incomes.*  So  assessments  for  local  improvements  are  outside  the 
rule.* 

(c)  DovUfl  TuftUoB. — In  the  absence  of  constitutional  restrictions, 
double  taxation  is  within  the  power  of  the  state.'     Some  consti- 


wlthout  regard  to  their  real  value,  wai 
unconstitutional. 

1.  German  Nat.  Bank  v.  KimbBll, 
103  U.  S.  731 ;  Weaver  n.  State,  89  G«. 
6391  Louisville,  etc,  R.  Co.  -v.  State,  25 
Ind.178;  Wagoner  f.  Loomls,  37  Oiiio 
St.  571;  Wisconsin  Cent,  R.  Co.  v. 
Tavlor  County,  jl  Wis.  37. 

A  constitutional  provision  that  prop- 
erty shall  be  taxed  in  proportion  to 
Its  value  to  be  ascertained  a.%  directed 
by  law,  does  not  require  the  value  to 
be  found  after  the      '        '  '       "    '    '" 


no  Etate  which  does  not  levy  other  taxes 
than  those  imposed  upon  property. 

4.  St.  Louis  V.  Green,  7  Mo.  App. 
n.  State,  89  Ga.  468;  People  v.  Thurber,  13  III.  554; 
Coie  r.  Hall,  103  111.  30. 

See  infra,  this  title,  Occufallon, 
Butineaa,  and  PrivlUge  Taxes. 

B.  Waring  i\  Savannah,  60  Ga.  99; 
Charlotte,  etc.,  R.  Co.  v.  Gibbes  (S. 
Car.   i8S7),3i  Ain.&  Eng.R.Cas.464. 

«.  See  ifl/ra,  this  title,  Z.<»:a/^j.cef  J. 


T.  West  Chester  Gas  Co,  v.  Chester 


fixed,  and  the  tax  may  be  levied  either     County,  30  Pa.  St.  332 ;  Pittsburg-, 


befor 


R.  Co.  V.  Com.,  66  Pa.  St.  77 ;  Erie  R. 
Co.  V.  Com.,  66  Pa.  St.  84;  School 
Directors  v.  Carlisle  Baalt,  8  Watts 
(Pa.)  J91 ;  Ryan  t.  Leavenworth 
County,  30  Kan.  i8j;  Stater.  Newark, 


ertyis 

9.  State  V.  North,  37  Mo.  464 ;  Ham- 
ilton V.  St.  Louis  Co.  Ct.,  ij  Mo, 
5:  Johnston  v.  Macon,  .  63  Ga.  64s; 
Verdery  v.  Summerville,  83  Ga.  i^\ 

Savannah  v.  Weed,  84  Ga.  683;  Mis-  v.  Ha  gar,  6  Sawy.  (U.  S.)  567;  David- 

slssippi   Mills   V.   Cook,    ;6  Miss.  40;  son  u.  New  Orleans,  96  U,  S.  97.     See 

Stratton  v.  Collins,  43  F).  ].  L.   563;  also   Toll   Bridge  Co.  v.  Osbom,   35 

Williamson  v.  Massey,  33  Gratt.  (Va.)  Conn,  7;  St,  Louis  Mut.  L.  Ins.  Co.  t: 

341.     But  see  Crow  r.  State,  14   Mo.  St.  Louis  County.  56  Mo.  J03 ;   Holton 

180;    Taylor    v.    Chandler,    9  Heisk,  v.  Bangor,  13  Me.  164;  Augusta  Bank 

(Tenn.)  349;  Northern  Pac.  R.  Co.  v.  v.  Augusta,  36  Me,  355;  Com.  v.  New 

Walker,  47  Fed.  Rep.  681.  England,  etc.,   Co.,    13  Allen  (Mass.) 

Arequirementthatali  property  shall  393;  State  f.  Chambersburg,  37   N.  T. 

be  taxed  at  Its  value  In  money  does  not  L.  358;  Slate  v.  Newark,  35   N.   J,  L. 


transfer  of 
ition  attaching 
ler  to  another. 
;,    R.    Co,    31 


prohibit 

an  immunity  from 
to  property  by  the 
State  V.  Winona, 
Minn,  315. 

S.  American  Union  Express  Co.  v, 
St.  Joseph,  66  Mo,  675;  Glasgow  •v. 
Rowse,  43  Mo.  479;  Washington  v. 
State,  13  Ark.  7;];  Macon  v.  Macon 
Sav.    Bank,   60  Ga,  133;    Johnston   v. 

Macon,  61  Ga,  645  ;  Davis  t   *' ' 

Ga.  138;  State  v.  Lancastei 
^^'h.  537;   Charlotte, 


St.  47;  Pittsburg,  etc.. 
Com.,  66  Pa.  St.  73 ;  New  Orleans  v. 
Houston,  JI9  U.  S.  365;  Tennessee  i-. 
Whitworth,  117  U.  S.  139;  Jones,  etc., 
Mfg.  Co.  V.  Com., 69  Pa,  SL  137;  Kirby 
V.  Shaw,  19  Pa.  St,  258. 

In  ^/aftaina,  the  owner  of  property, 

both  real  and  personal,  ts  required  to 

return  for  assessment  what  he  owns,  on 

1, 64     the  first  day  of  January  In  each  year, 

nty,  4    which   is   the  date   at   which  the   tax 

year  begins;  and  the  tax  on  salaries. 


Gibbea^S.  Car.  1887),  31  Am.  &  Eng.  incomes,  gains,  etc.,  is  required 

R.  Cas.  464.  given  in,  assessed,  and  paid,  the  year 

Id  St.  Louis  f.  Green,  7  Mo.  App.  after     they    accrue,    thus    apparently, 

468,  It  was  said  that  there  is  perhaps  though    not    actually,  making  double 
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tutions,  however,  prohibit  it.*  Whether  double  taxation  is  pro- 
hibited or  not,  if  the  languc^e  of  the  statute  imposing  the  tax  is 
indefinite,  the  courts  will  construe  it  in  such  a  manner  as  to  avoid 
that  result,  a  construction  which  will  subject  property  to  double 
taxation  not  being  permissible  unless  required  by  the  express 
words  of  the  statute  or  by  necessary  implication.* 

Prohibitions    against    double     taxation     apply    to     property 
taxes  based  upon  value  ; '  not  to  taxes  on  franchises,*  or  in- 


tazes  on  the  same  property  Id  the  same 
jear.  Board  of  Revenue  v.  Montgom- 
ery Gtu  Light  Co.,  64  Ala.  369. 

The  legislature  has  the  power  to  im- 
pose double  taxation,  provided  it  is 
done  in  such  manner  as  to  secure  the 
uniformity  which  the  constitution  re- 
quires; but  HI)  attempt  to  impose  double 
taxation  will  not  be  presumed.  Com. 
V.  Fall  Brook  Coal  Co.,  156  Pa.  St.  488. 

I.  Frederick  County  v.  Farmers', 
etc-  Nat.  Bank,  48  Md.  116;  State  v. 
Cumberland,  etc.,  R.  Co.,  40  Md.  21; 
State  V.  Central  Sav.  Bank,  67  Md. 
19a;  Alexandria  Canal,  et 
Co.  V.  District  of  Columbia, 


I.  484;  Tennessee  v.  W  Hit  worth,  117  U, 
S.  I3g.  And  see  Amesbury,  etc.,  Mfg. 
Co.  V.  Amesbury,  17  Mass.  461;  Chi- 
cago, etc.,  R.  Co.  v.  Miller,  7a  HI.  144; 
New  Orleans  v.  Houston,  119  U.  S, 
26s;  Coateaville  Gas  Co,  v.  Chester 
County,  97  Pa.  St.  476. 

A  depot  company  is  not  liable  for 
taxes  on  its  gross  earnings  when  the 
railway  companies,  which  own  all  the 
stock  and  use  the  terminal  facilities  of 
the  depot  company,  have  paid  such 
taxes  on  their  gross  earnings,  their 
payment  constituting  payment  on  all 

Bridge    the   property  of   the  depot  company. 

'     key     State  v.  St.  Paul  Union  Depot  Co, 41 


{D.  C.)  317;   State  v.  Jersey  City,  46  Min 

N.  J.  L.  194  ;  People  v.  Badlam,  57  Cal.  Where  property  which  is  realty,  at 

894 ;  San  Francisco  v.  Mackey,  ii  Fed,  common  law  is  assessed  as  personalty, 

Lep.  539  ;  zl  Fed.  Rep.  6oz.  it  will  be  presumed  that  it  was  not  In- 

1.  Toll-Bridge    Co.    v.   Osborn,   3;  eluded  in  the  valuation  of  the  realty  to 

Conn.  7;  Savings  Bank  i>.  New  London,  which  it  is  attached.     Johnson  v.  Rob- 

10  Conn.   Ill;   Osborn  v.  New  York,  erts,  102  111.  6^5- 

etc,  R.  Coi  40  Conn.  491 ;   Board   of  I.  Societv  for   Savings   v.   Coite,  6 

Revenue. r.  Montgomery   Gas   Light  Wall.  (U.  §.)  594;  Johnston  f,  Macon, 

Co,  64  AU.  a6g;  People  v.  Tax  Com'rs,  62  Ga.  645  ;  Livingston  v.  Paducah,  80 

?5  N.  Y.  554;  Tallman  v.  Butler,   11  Ky.  656. 

owa  S31 ;  Cook  u.  Buriington,  59  Iowa  4.  See  Porter  v.  Rockford,  etc.,  R, 

251;   U.  S.  Express  Co.  v.  Ellyson,  aS  Co.,  76  111.  561;  Carbon   Iron  Co.  v. 

Iowa  378J  State  v.  Hannibal,  etc.,  R.  Carbon  County,3g  Pa.  St.  251;  Lacka- 

Co.,  37  Mo,  265 ;  State  v.  Ross,  13  N.  wanna  Iron,  etc.,  Co.  v.  Luierne  Coun- 

tEq.  517;  State  o.  Thomas,  26  N.  J.  ty,  41  Pa.  SL  434;  Bridgeport  v.  Bish- 

.  181;  Salem  Iron,  et.c,  Co.  v.  Dan-  op,  33  Conn.  187;  Nashua  Sav.  Bank 

vera,    10    Mass.    514;    Boston    Water  v.  Nashna.  46  N.  H.  389;   Wilmington, 

Power  Co.  v.  Boston,  9  Met.  (Mass.)  etc.,  R.  Co.  v.   Reid,  64  N.  Car.  3a6; 

102-,    Boston,   etc.,   Glass  Co.  ti.  Bos-  Western    Union   Tel,  Co.  -v.  State,  9 

ton,   4   Met.   (Mass.)   181;   Worcester  Baxt.  (Tenn.)   509;  40  Am.  "" 

County   Sav,   '     '          ■"'"                  "  -^    -         —        "    -■-     ■ -•  - 


iish.  (Mass.)   138;  Conwell 
-         sfnd.  I^o;- 
J7   N     ^   - 
»3N.J.         . 
Factory  Co.  v.   Gardi 


norsville,  15  Ind,  \a 
bersburg,   37   N,   J.  _,   , 

Branin,  ijN,  J.  L.  4S4;  Gardner, 


Con- 
State  V.  Cham- 
.58;   State   V. 


r,  5  Me.  133; 
;.  Fall  Brook  Coal  Co.,  156  Pa. 
St.  488 1  Bank  of  Georgia  ti.  Savannah, 
I  Dudley  (Ga.)  130;  Rome  R.  Co.  v. 
Rome,  14  Ga.  275;  Rice  County  i'.  Citi- 
zens' Nat,  Bank,  23  Minn.  aSo ;  Gordon 
V.  BalUmore,  5  Gill  (Md.)  aji  ;  Amer- 
ican Bank  v.  Mnmford.  4  R.  I,  4821 
Providence  Sav.  Inst.  v.  Gardiner,  4  R. 


.    „   , .    .  iep.   09 ; 

Com.  V.  New  England  Slate,  etc.,  Co.. 
13  Allen  (Mass.)  391;  Tremont  Bank 
%'.  Boston,  1  CuBh.  (Mass.)  14a;  Com. 
V.  Lowell  Gas  Light  Co.,  la  Allen 
(Mass.)  7^;  Com.  v.  Hamilton  Mfg. 
Co.,  la  A'llen  (Mass.)  398;  Hamilton 
Mfg.  Co.  -v.  Massachusetts,  6  Wall, 
(U.  S.)  632;  Bank  of  Commerce  p. 
New  York,a  Black  (U.S.)  620;  Mason 
V.  Lancaster,  4  Bush  (Ky.)  406;  Mon- 
roe Sav.  Bank  v.  Rochester,  37  N.  Y. 
{65.  See  also  State  v.  Central  Sav. 
tank,  67  Md.  290. 
In  Ijiuisvllle  City  R.  Co.  v.  Lonis- 
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comes,*  or  successions,^  or  privileges.*  So  taxing  credits  or  in- 
cumbrances when  the  property  upon  which  they  are  secured  is 
also  taxed  ;*  or  goods  or  property  for  which  the  owner  is  in- 
debted, while  the  indebtedness  is  taxed  to  the  creditor;*  or  de- 
posits to  the  depositor,  while  the  moneys  deposited  are  also  taxed 
to  the  bank,*  are  not  usually  deemed  to  be  objectionable,  as 
double  taxation.  It  has  been  held  that  the  aggregate  tax  upon 
the  different  interests  in  the  same  piece  of  property  should  not 
exceed  that  which  might  have  been  imposed  upon  an  owner  in 
whom  all  the  interests  are  united.'  Taxing  property  to  the 
trustee,  however,  and  also  to  the  cestui  que  trust?  or  to  the 
bailee  and  also  to  the  bailor,*  constitute  double  taxation. 

It  is  not  double  taxation  within  constitutional  prohibitions  to 
tax  the  same  thing  in  two  jurisdictions,  where  each  has  the  right 

ville,4Bush  (K7.)478,  itwMheldthat  In  SivwHght  v.  Pierce,  to8  111.  133, 

the  pa^rment  b^  a  railroad  company  to  it  was   held  that  when  one  has  been 

tbe  citj  of  a  certain  sum  annually,  on  taxed   in   one   town   for  hts   peraonal 

each  car  used  wltbln  it,  which  secures  property,    including    his    credits,    "" 


3  the  company  certain  Franchises,  Is  assessment    against   him    in    another 

not  a  tax,  and  does  not  exonerate  the  town  lor  his  credits  will  be  enjoined, 

company  from  the  payment  of  an   ad  B.  Au^sta  Bank  v.  Augusta,  16   Me. 

valorem  tax  upon  its  property  which  155.    And  see  People  v,  Worthrngton, 

was  assessable  by  statute   for  munici-  31  III,  171. 

pal  purpose.     See    Taxation    (Cor-  «.  See   Yuba   County   v.  Adams,  7 

PORATs) — Double  Taxation.  Ca!.  35;  Savings  Bank  v.  New  London, 

1.  Lott   V.   Hubbard,   44    Ala.   593;  30  Conn.   111;  New  Orleans  v.   New 

Board  of  Revenues.  Montgomery  Gas  Orleans  Canal,  etc.,  Co.,  39  La.  Ann. 

Light  Co.,64Ala.369;  Wilcoiv.  Mid-  Sci ;  31  La.  Ann.  157.    But  see  State  i'. 

dlesex  County,  103  Mats.  544;  Mem-  Central  Sav.  Bank,  67  Md.  390. 

phis  I'.   Ensley,  6   Baxt.   (Tenn.)   553;  Taxes  upon  deposits  have  been  held 

Union  Bank  v.  State,  9Yerg.(Tenn.)490.  to  be  taxes  upon  a  franchise,  and  not 

«.  Eyre   v.  Jacob,   14  Gratt.     (Va.)  upon  property.     See  Society,  for   Sav 

421.     See  Succession  Taxes,  vol.  34,  Ings   v.  Coite,   6   Wall.   (U.  S.)   594; 

p.  431.  Provident  Institution  v.  Massachusetts, 

g.  See   infra,  this  title,   Occnfalion,  6  Wall.  (U.  S.)  611. 

Bueinesa,  and  Privilege  Taxes.  T.  I»gan  i'.  Washington  County,  Z9 

4.  See   Detroit  v.  Board  of  Assess-  Pa.  St.  373.  And  see  Taggart  v.  Sanilac 

ors,  gi  Mich.  78;  Toll-BridKC   Co.  v.  County,   71    Mich.   16;    Daugherty  v. 

Osborn,  35  Conn.  7 ;  Taggart  v.  Sanl-  Thompson,  71  Tex.  193  ;   State  v.  Tay- 

lac  County,  71   Mich.   16;    People  v.  lor,  73  Tex.  397. 

Rhodes,  15  III.  104;  Nashua  Sav.  Bank  When  a  lessee  has  an  estate  which 

v.  Nashua.  46  N.  H.  389;  State  v.  Car-  amounts  to  an   interest   in   the  realty, 

son  City  Sav.  Bank,  17  Nev.  146;  Au-  he   should    be   assessed    on    the   com- 

fpusta  Bank  v.  Augitsta,  36  Me.  155;  parativevalue  of  his  estate,  having  ref- 

Philadelphla  Sav.  ^nd  Soc.  r.  Yard,  erence  to   the    character  of  the   lease 

9  Pa.  St.  359.    But  see  to  the  contrary,  and  to  the  value  of  the  whole  as   as- 

Savinga,  etc.,  Soc.  V.Austin, 46  Cal.  415.  aessed  for  taxation.  Cincinnati  College 

In  Lick  V.  Austin,  43  Cat.  S90>  It  was  v.  Yeatman,  30  Ohio  St.  376. 
held  that  where  land  subject  to  amort-  B.  People   v.   Badlam,  57   Cal.    coi; 
-     ■                    "              ■       ■        J  Cat 


gage  Is  taxed,  and   the   debt  thereby  Savings,  etc.,   Soc.   v.  Austin,  46  C 

secured  Is  also  taxed,  and  the  tax  on  4:5 ;  Berry  v.  Windham,  jo  N,  H.  looi 

the  debt  ii  paid  by  the  mortgagee,  the  Robinson   v.   Dover,    ^9   N.    H.   jsi; 

mortgagor  cannot  complain  of  double  Augusta  Sav.  Bank  v.  Augusta,  .^6  Me. 

taxation  ;  nor  can  the  assessor  in   as-  176.     And  see  State    v.   Central    Sav. 

sessing  land  deduct  from  Its  value  the  Bank,  67  Md.  190. 

amount  due  on  mortgages,  by  which  it  %.  Waltham   Bank   11.   Waltham,   10 

Is  Incumbered,  and  call  the  remainder  Met.   (Mass,)  334;   Tremont    Bank  «. 

Its  atsessed  value.  Boston,  i  Cush.  (Mass.)  143. 

es 
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to  tax  it ; '  nor  is  a  tax  for  general  purposes  and  another  for  a 
special  purpose  necessarily  objectionable;'  nor  does  the  imposi- 
tion of  a  burden  which  is  not  a  tax,  as,  for  example,  an  inspection 
fee  or  a  toll,  in  addition  to  the  general  tax,  constitute  double 
taxation," 

(d)  BftMof  Tuuba.* — Constitutional  limitations  of  the  rate  of  tax- 
ation are  self-executing,*  a  tax  in  excess  of  the  prescribed  limit 
being  void."     But  constitutional  provisions  permitting  or  requir- 


impoBed,  infra,  this  title,  Tke  Levy; 
Municipal  Taxation. 

B.  St.  Joseph  Board,  etc.  v.  PWteo, 
6]  Mo.  444;  Lsjcock  V.  Baton  Rouge, 
36  La.  Ann.  318;  Ketchum  v.  Pactlic 
R.  Co.,  33  Int.  Rev.  Rec.  383. 

Such  provisions  are  self -ex  ecu  ting, 
even  though  they  contain  a  proviso 
allowing  the  rate  to  be  Increased  by 
legislative  action  on  certain  conditions. 
St.  Joseph  Board,  etc.  v.  Patten,  6a 
Mo.  444.  But  when  the  rate  of  such 
increase  and  the  purpose  for  which  it 
is  intended  shall  have  been  submitted 
to  a  vote  oC  the  people,  and  two-thirds 
of  the  qualified  voters  shall  vote  there- 
for. It  requires  legislation  to  enforce  it, 
and  without  such  legislation  it  is  nuea- 
tory.  State  v.  St.  Louis,  etc.,  R,  Co, 
74  Mo.  163. 

•.  See  Trull  v.  Madison  County,  73 
N.  Car.  388;  Elyton  I^nd  Co.  v. 
Birmingham,  8g  Ala.  477;  People  v. 
Scott,  g  Colo.  43  J ;  Cleveland  u.  HeiB- 
ley,  41  Ohio  St.  670;  State  v,  Carri- 
tuck  Co.,  107  N.  Car.  no;  E*  p. 
Schmidt,  2  Tex,  App,  196. 

A  tax  in  excess  of  the  limit  pre- 
scribed by  the  constitution  is  not  vali- 
dated by  the  fact  that  it  was  levied 
pursuant  to  an  order  of  court.     Black 


Lorain e,    : 
J..  i„  .nitFpnhero 

(Md,)  331;  People  V.  Davenport, 
Hun  (N.Y.)  630 ;  People  ji.Tbx  Com're, 
»6  Hun  (N.  Y.)  446;  Sl  Joseph  ii. 
Hannibal,  etc.,  R.  Co.,  39  Mo.  476; 
Dyer  -v.  Osborne,  11  R.  I,  3J1. 

In  Hilgeoberg  w.  Wilson,  55  Ind. 
3IO,  it  was  held  that  an  owner  of  per- 
sonal property  who  is  assessed  thereon 
for  state  and  county  purposes  may  be 
afterwards  assessed  upon  the  same 
property  for  city  purposes  upon  his 
removing  into  the  city  before  the  time 
at  which  the  city  taxes  are  imposed. 
See  also  Nelson  Lumber  Co.  v.  Lo- 
raine,  31  Fed.  Rep.  54. 

ProTlsions  of  law  requiring  railroads 
to  be  taxed  in  dlfierent  counties  in 
inch  proportion  as  the  main  tract 
used  in  each  county  bears  to  the  whole 
length  of  the  road,  do  not  import  into 
the  state,  valuations  belonging  to  prop- 
erty in  another  state,  so  as  to  consti- 
tute double  taxation.  Cleveland,  etc., 
R.  Co.  V.  Backus,  133  Ind.  513;  Ind- 
ianapolis, etc.,  R.  Co.  V.  Backus,  133 

3.  See  Drysdalev.  Pradat,  45  Miss. 
MS- 

This  rule  is  repeatedly  acted  upon 
in  the  Imposition  of  local  assessments 
and  special  taxation  upon  property 
taxed  for  eeneral  purposes.  See  infra, 
this  title,  Local  Assessments ;  Munici- 
fal  Taxation. 

OlUUis*  Of  FWU  <tf  Proparty.— The 
fact  that  lands  on  which  logs  are 
grown  are  assessed  for  taxation  in 
May,  and  the  logs  cut  thereon  are  as- 
sessed for  taxation  In  the  following 
April,  does  not  render  the  tax  00  ihe 
logs  a  second  tax.  Nelson  Lumber  Co. 
V.  Loraine,  13  Fed.  Rep.  54. 

t.  Vanmeter  v.  Spurrier  [Ky.  1893), 
31  S.  W.  Rep.  337.  And  see  State  v. 
Charleston,  4  Rich.  (S.  Car.)  38fi. 

ft.  See  also  as  to  the  rate  of  taxation, 
and  as  to  restrictions  upon  the  amount 


to  prevent  the  collection  of  a  tax  levied 
Iti  excess  of  the  legal  limit,  but  the 
court  will  require  the  complainant  to 
pay  such  part  of  the  tax  as  is  confes- 
sedly due  before  granting  it.  Overall 
V.  Ruenzi,  67  Mo.  303. 

In  Clifton  -0.  Wynne,  80  N.  Car.  14.^. 
it  was  held,  under  a  constitutional  pro- 
vision limiting  county  taxes  to  double 
the  slate  tax,  that  a  county  tax  more 
than  double  that  of  the  state  is  not 
prima  facie  invalid  on  that  account, 
since  there  are  exceptional  cases  in 
which  such  tax  would  be  authorized; 
and  that  the  courts  will  presume,  in 
the  absence  of  rebutting  evidence,  that 
such  a  case  has  arisen,  under  the  max- 
im omnia  prasumnntur  rite  esse  acta. 
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tng  the  legislature  to  restrict  the  power  to  tax  are  not  self-execut- 
ing,* and  a  failure  on  the  part  of  the  legislature  to  obey  such  a 
requirement  lays  no  foundation  for  judicial  correction,* 

As  a  general  rule,  the  restrictions  thus  imposed  apply  only  to 
taxes  levied  to  meet  the  ordinary  expenses  of  government,'  and 
provisions  which  merely  restrict  the  manner  or  mode  of  taxation 
do  not  affect  the  rate  or  valuation.* 

Provisions  limiting  the  amount  of  indebtedness  which  may  be 
contracted  by  a  state  or  a  municipal  division  are  also  restrictions 
upon  the  power  to  tax,*  the  restriction  entering  into  and  forming 

1.  See  Hill  V.  Higden,  5  Ohio  St.  pie  t>.  Mahane;,  13  Mich.  481 ;  Bank  of 
548;  St.  Joseph  Board,  etc.  v.  Patten,     Rome  v.  Rome,  if  "   "    " 


61  Mo.  444;  People  v.  Mahaney,  13  3.  Clifton  v.  Wyn; 
Mich.  4811  Bank  of  Rome  v.  Rome,  115:  Powder  River  Ca 
8  N.  Y.38.  son   Count;',   3  Wyoming  597 


■.  lohn- 

;  U.  S. 


Such  provisions  are  designed  to  give  i'.    Muscatine,   S   Wall.    (U.    S.)   575. 

further  protection  in  addition  to  that  And    see    Bond    Debt    Cases     11     S. 

furnished   by  the   rule  requiring  uni-  Car.  loo. 

formity  and  equality.     Weeks  v.  Mil-  Under    a    constitutional 

waukee,  10  Wis.  242.  n—i-i 1 ■-_, 1 r. 

Such  provisions  do  not  prei 

enactment  prohibiting  the  courts  from  the  right   of   the   state  t< 

vacating  or  reducing  assessments   for  mount,   and   counties   can   levy   taiea 

local  improvements,  except  to  reduce  only  to  the  extent  that  the   power  to 

them  to  the  extent  beyond  which  they  tax  has  not  been  exhausted  by  the  levy 

are  increased  by  fmud  or  irregularity,  of  the  state.  State  r.  Currituck  County, 

and  prohibiting  in  any  event  the  dis-  107  N.  Car.  no.     See  also  Young  v, 

turbance  of  that  portion  of  an  assess-  Henderson,  76  N.  Car.  430. 

ment  which  is  equivalent  to  the  fair  The  Louisiana  constitutional  limita- 

value  of  the  improvement.     Matter  of  lion  upon  the  rate  of  taxation  applies 

Mead,  74  N.  Y,  216,  not  only  to  the  ordinary  expenses  or 

In    Mines   i'.  Leavenworth,  3   Kan.  purposes  of  municipal  government,  but 

186,  it  was  held  that  a  statute  requiring  to  all  taxes  levied  by  municipalities  for 

the  cost  of  paving  streets  to  be  assessed  any  purpose  whatever.     State  -v.  New 

upon    the    adjacent   property   to    the  Orleans,  32  La.  Ann.  709. 

middle  of  the  block,  was  a  compliance  The    North    Carolina   constitution, 

with  a  constitutional  requirement  that  eslablishing  an  equation  of   taxation, 

every  law  upon  the  subject  of  taxation  does  not  restrict  the   power   of   state 

should  contain  a  restriction.  taxation  to  meet  the  interest  of  the  pub- 

In  Townsend  i'.  New  York,  16  Hun  ltcdebt,nordoesitrestrictthepawerof 

(N,  Y.)  363,  it  was  held  that  a  statu-  county  taxation  to  meet  the  interest  of 

loiT  provision  constltuling  the  mayor  the  debt  of  the  county,  and  such  taxa- 

■ndcomptroller,  president  of  the  board  ti on  does  not  require  the  special  ap- 

of  aldermen,  and  president  of  the  de-  proval  of  the  general  assemblv.     Uni- 

partment  of  taxes  of  New  York  City,  a  versity  R.  Co.   i'.  Holden,  63'N.  Cat. 

board  of  estimates  and  apportionment,  410;   Pegram  i'.  Cleveland  County,  64 

(o  certify  to  the  county  supervisors  the  N.  Car.  557. 

amount  necessary  to  raise  by  tax  in  The  Co/orii^oprovisionincludestaxes 

the  city   [or   county   purposes,  was  a  for  the  support   of   state   institutions, 

sufficient  compliance  with  a  constitu-  People  v.  Scott,  9  Colo.  422, 

tional  requirement  that  the  power  to  «.  Wisconsin  Cent.  R.  Co.  ;■.  Taylor 

tax  by  municipal  corporations  should  County,  5]  Wis.  37 ;  Binkert  t^.  Jansen, 

be  restricted.  94  lit.  2S3. 

1.  Hill   IP,  Higdeo,  5  Ohio  St,  248;  B.  See  Nongues  v.  Douglass.  7  Cal. 

Maloy  Tj.  Marietta,  11    Ohio  St.  636;  65;  Graham  v.  Parham,   31  Ark.   676; 

Northern  Indiana,  etc.,  R.  Co.  v.  Con-  Holland  v.  State,  15  Fla,  4!:5;  Kinib^ill 

nelly.    10   Ohio    St.    159;    St.   Joseph  !■.  Com'rs,  ai  Fed.  Rep.  145. 

Board,  etc.  v.  Patten,  62  Mo.  444;  Peo-  Neither  the  legislature  of  the  state, 
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a  part  of  the  contract  under  which  the  indebtedness  is  incurred  ;  * 
and  a  tax  imposed  for  the  payment  of  an  indebtedness  in  excess 
of  the  limit  is  void.*  But  taxes  for  the  payment  of  debts  con- 
tracted prior  to  the  adoption  of  the  restriction,'  may  be  laid 
without  regard  to  the  constitutional  limitation. 

(•)  FmiOf  th«  EnMtiiunt.^(5ee   STATUTES,  vol.  23,  pp.  140,  258.) 

3.  Kestrictioa  by  Treaty— (See  also  Treaties).— State  laws  im- 
posing taxation,  which  are  repugnant  to  treaty  stipulations  made 
pursuant  to  the  federal  constitution  under  authority  of  the 
United  States,  are  inoperative  and  void,*  but  congressional  legis- 
lation is  not  restrained  by  treaty  provisions." 

4.  LcfialatiTe  ExeroiM  of  Power— a.  The  Legislative  Func- 
tion.— The  power  to  tax  is  a  legislative  power.®  If  its  exercise 
is  intrusted  to  a  judicial  body,  the  action  of  such  body  is  quasi 


nor  the  federal   courts   can   direct  or 

force  a  county  to  make  a  valid  levv  in 

eiceaa  of  the   limit.     Graham  v.  Par-  Crane  v.  Reeder,  15  Mich.  303;  Fel- 

ham,  33  Ark.  b^ll.  lows  v.  Denniston,  23  N.  Y.  420;  Gor- 

1.  State  V.  Shortridge,  56  Mo.  176;  don  v.  Kerr,  i  Wash.  (U.  S.)  331. 
Kieio  1'.   Kinkead,   16   Nev.  194.    And        B.  See  Ropes  t.   Clinch,  8  Blatchf. 

sec  Louisiana  v.  JefFereon  Police  Jury,  (U.  S.)  304;   Cberokee  Tobacco  i'.  U. 

116U.S.13S.  -  "'' " 

9.  See  People  v.   Kings  County,  52 


N.  Y.  ^5;  Trull  V.  Madison  County, 
71  N.  Car  3S8;  Maunej  v.  Montgom- 
ery County.  71  N.  Car.  4S6. 

A  resident  and  taipayer  of  a  munici- 
pality has  such  an  interest  in  its  aC- 
fain,as  to  entitle  him  to  enjoin  it  from 
incurring  indebtedness  in  excess  of  thi 


Lt  limited  by  law.     Springfield  v.     Chinese  Exclusic 


)  304. 

W8ll,(U.S.)6i6;  Talbot  v.  Sea- 
:  Cranch  ( U.  S.)  1 ;  Ware  v.  Hyl- 
ton,  3  Dali.  ( LT.  S.)  ■(;9;  U.  S.  t^.  To- 
bacco Factory,  1  Dill.  (U.  S.)  364; 
Foster  v.  Wilson,  i  Pet.  (U.  S.)  314; 
Taylor  t.  Merlon,  a  Curt.  {U.  S.)  454; 
The  Clinton  Bridge,  1  Woolw.  (U.  S.) 
155;  Turner  v.  American  Baptist  Mil- 
■y  Union,  t  McLean  {U.  S.)  344; 


Edwards,  84  III. 

S.  Trull  i:  Madison  Countv,  73  N. 
■Car.  388;  French  v.  New  flanover 
County,  74  N.  Car.  691;  Street  i: 
Craven  County,  70  N.  Car.  644 ;  Mau- 
nev  *.  Montgomery  County, .  71  N. 
Ca'r.  486;  Clifton  t:.  Wynne,  80  N. 
Car.  14s:   Haughton  u.  Jones  County, 


,  130U.S.  s8i; 


Car.  14s: 
70  N.  Car. 


466;  Brothens  it.  Currituck     646;   People 


Head  Money  Cases,  iii  U.  S.  580; 
Whitney  v.  Robinson,  114  U.  S.  190; 
Edye  v.  Robertson.  1 11  U.  S.  580.  And 
see  generally  Treaties. 

6.  Sharpleas  v.  Philadelphia,  ai  Pa. 
St.  147  i  Kirby  v.  Shaw,  19  Pa,  St.  158; 
Perry  County  v.  Selma.  etc.,  R.  Co.,  58 
Ala.  546  ;  Houghton  r.  Austen,  47  Cal. 


County,  70  N.  Car.  736;  Pegrar 
Cleveland  County,  64.  N.  Car. 
Vance  v.  Little  Rock,  30  Ark. 
State  V.  New  Orleans,  39  La.  Ann.  £ 


-Seym 


16  Cal.  331 ; 


People  V.  Coteman.  4  Cat.  46;  San  Jos& 
V.  San  Josd,  etc.,  R.  Co.,  53  Cal.  475 ; 
McVeagh  v.  Chicago,  49  III.  318;  Peo- 
ple V.  Morgan,  90  111.  s';8;  Porter  i'. 
Saloy  i:  New  Orleans,  3'*  La.  Ann,  79;     Rockford,  etc,  R.  Co.,  76  111.  %(>i ;  Eq- 


Chiniquyr.  People,  78  l!l.  370;   Pope 
County  V.  Sloan,  92  111,  177. 

In  State  t:  Hannibal,  etc.,  R.  Co., 
lOi  Mo.  I30,  It  was  held  that  the  Mis- 
Mirrt  constitutional  limitation  as  10  the     lows  9;   Lexlngtt 

r«le  of  levy  for  taxes  applies  only""     "^ —  !■<■... . 

yean  subsequent  to  its  adoption,  a 
does  not  affect  levies  made  after 
adoption  lor  years  prior  thereto. 


People,  79  111.  : 

Alton,  4  111.  130;  People  v.  Worthing- 

ton,  21  in.  174;  People  v.  Salomon,  c;i 

Stewart  v.  Polk   County,  30 

McQuillan,  9 


S.) 


«.  See  Ware  v.  Hylton.  3  Dall.  (U. 
[99;  Cherokee  Tobacco  r.  U.S., 
an.  (U.S.)  616;  Pollard  v.  Kibby, 


St.  Louis   V.   Laughlln,  49   Mo. 
Glasgow  71.  Rowse,  43  Mo.  479;  Gibson 
II.  Mason,  j  Nev.  383 ;  Youngblood  v. 
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legislative.!     This   general  rule    embraces  time,  occasion,  and 
extent,*  as  well  as  the  subjects  upon  which  the  power  is  brought 


Grand   Haven,  30  Mich.   J4;    Turner  Ga.  58S;  Shaw  r.  Dennis,  10  111.  418; 

v.Althaui,6Neb.54:SMte  r.  Rabwti^,  Bank   of    the   Republic   i>.   Hamilton 

SN.  ],  L.  338;  People  V.  Brooklyn,  4  County,  3i  III.  53;  Clegborn  u.  Postle- 

,  Y.  419;  People  V.  Flagg,  46  N.  Y.  waite,  43  111.  428;  DHrliiis  v.  Gunn,  50 

401;   Gorden  v.  Comes,  47  N,  Y.  606;  111.  414;  Porter  v.  Rockford,  etc.,   R, 

SUte  f.  Central   Pac.  R.  Co.,  31   Nev.  Co.,  76  111.576;  Wright  ».  Defreaa,  a 

a6a;  Limar.McBride,34  0h]oSt.338i  Ind.  igS;  Bankhead  v.  Brown,  35  lows 

Board  ot   Education  v.  McLandsbor-  540;  Anderson  v.  Mayfield  (Ky.  1893), 

ough,  36  Ohio  St.  237 ;  State  v.  Frank-  ig  S.  W.  Rep.  598;  Lexin^n  11.  Mc- 

linCounty,3s  Ohio  81.458;  Scovill  XI  "  ^"--    -   "  — -   '"- •      --     '---     - 
Cleveland,  i  Ohio  St.  126;  State  n.  Ha. 

good.  13  S.  Car.  46;  Morton  v,  Comp-  Richardson,  16 Mass.  213 ;  Com.  v.  Peo- 

.__,,-_  ^ .      r,   r^.^    .._.  Taj.Jor  pie's,  etc.,  Say,  Bank,  5  Allen  (Maw.) 

.  .)  349;  438;  Lowell  ».  Oliver,  8  Allen  (Ma»B,> 
Hope  11.  Deaderlck,  8  Humph.  (Tenn.)  347;  Cushing  v.  Newbuiyport,  10  Met. 
1;  Waterhouse  n.  Cleveland  Public  (Mass.)  joS;  Sears  o,  Cottrell,  5  Mich, 
Schools.  9  Baxt.  (Tenn.)  308;  Luehr-  351;  Baltimore  i>.  Sute.  ij  Md.  376; 
man  v.  Taxing  District,  3 Xea  (Tenn.)  Robertson  v.  State  Land  Com'n,  44. 
443;  Wells  f.  Board  of  Education,  30  Mich.  374;  Sheley  v.  Detroit,  45  Mich. 
W.  Va.  157;  Meriwether  v.  Garrett,  431;  Hamilton  r. St.  Louia  County  Ct^. 
t02  U.  S.  472;  Slate  Railroad Tai  Cases,  ij  Mo.  5;  State  v.  St  Louis  County  Ct., 
92  U.  S.  61^ ;  M'Culloch  v.  Maryland,  34  Mo.  546 ;  Glasgow  v.  Rowse,  43  Ho. 
4  Wheat  (U.  S.]  419;  Heine  v.  Levee  489;  State  v.  Hays,  49  M0.604;  Hannibal 
Cotn'rs,  19  Wall.  (U.  S.)  655;  U.  S.v.  u,  Marion  County,  6g  Mo.  571;  Brad- 
New  Orleans,  98  U.  S.  381 ;"  New  Or-  shaw  v.  Omaha,  1  Neb.  16;  Gibson  n. 
leans  Waterworks  Co,  v.  Louisiana  Mason,^  Nev. 283;  Turner  t/,  Altbaua» 
Sugar,  etc.,  Co.,  135  U.  S.  18 ;  U.  S.  v.  6  Neb.  54;  Sx  fi.  Spinney,  10  Nev.  333; 
New  Orleans,  103  "U.  S.  3.s8;  U.S.  v.  Concord  R.  Co.  u.  Greely,  17  N.  H.  47; 
New  Orleans,  2  Woods  <U.  S.)  230;  Guilford i>.ChenangoCounty,  13  N.Y. 
Society  for  Savings  v.  Coite,  6  Wall.  143;  People  v.  Draper,  15  N.  Y,  545; 
{U.  S.)  606.  Matter  of  Townsend,  39   N.  Y.    174; 

In  Yellowstone  County  v.  Northern  Genet  i'.  Brooklyn,  99  N.  Y.  396;  M«t- 
Pac.  R.  Co.  (Mont,  1891),  35  Pac.  Rep.  ter  of  McPherson,  104  N,  Y.  306;  De 
1058.  il  was  held  that  the  addition  of  a  Camp  if.  Eveland,  19  Barb.  (N.  Y.)  81; 
strip  of  land  to  a  county  for  judicial  Clarke  v.  Rochester,  34  Barb.  (N,  Y.> 
purposes  does  not  confer  upon  the  446;  Astor  v.  New  York,  37  N,  Y. 
county  the  right  to  tax  It,  as  the  power  Super.  Ct.  56a;  State  v.  Central  Pac 
to  tax  is  an  executive  and  not  a  judicial  R.  Co.,  31  Nev,  160;  Cowles  v.  Brit- 
power,  tain,  3  Hawks  (N.  Car.)   204;  Hill  v, 

1.  Cooley  on  Taxation   (3d  ed.)  46.  Higdon,  5  OhiaSt.  34S;  North  Indiana 

And  see  St.  Louis,  etc.,  R.  Co.  v.  State.  R.  Co.  v.  Conneley,  10  Ohio  St   1A5; 

■- Ark.  333;  Housman*.  MontgomeiTi  King  tj.  Portland,  3  Oregon  154;  Mc- 

Mich.  364 ;  State  v.  Paterson,  49  N.  Gregor  v.  Montgomery,  4  Pa.  St.  237 ;. 

L.  3S0 ;  Philadelphia  Assoc,  etc.  v.  Kirby  v.  Shaw,  19  Pa.  St  361 ;  PhOa- 

ood,  39  Pa.  St  73;  Baldwin  w.  Shine,  delphia  v.  Field,  58  Pa.  St  320;  Du- 
t  Ky.  ,so2 ;  Heine  v.  Levee  Com'rs,  19  rach's  Appeal,  63  'Pa.  St  491 ;  Uenry 
Walf.  (V.  S.)  65s  ;  Sute  Railroad  Tax  v.  Horstlck,  9  Watts  (Pa.)  413;  State- 
Cases,  99  U.  S.  ;75;  Delaware  Railroad  v.  Allen,  2  McCord  (S.  Car.)  55 ;  God- 
Tax  Cases,  18  Wall.  (U.  S.)  3o6.  din  r.  Crump,  8  Leigh  (Va.)    154;  /■ 

In  Baldwin  v.  Shine,  84  Ky,  503,  it  re  Powers,  3$  Vt  36s;  Lusherw.  Scites, 

-    -^   ' '-  ■      '    '       ■*    as-  4   W.   Va.   11;    PEumer  u.  Marathon 

c*r  County,  46  Wis.  164;  Wisconsin  Cent. 

statute,  acts  ministerially  and  not  judl-  R.  Co.  v.  Taylor  County,  53  Wis.  37 ; 

cially.  Martin  v.  Hunter,  i    Wheat  (U.   S.) 

9.  See  Ex  f.  Newman,  9  Cat.  ;o3;  326;  Lane  County  v.  Oregon,  7  WalL 

Blandlng  v.  Burr,  13  Cal.  343;  People  ( U,  S.)  71 ;   Pscilic  Ins.  Co.  «.  Soule,  7 

K.  Seymour,  16  Cal.  333;  Lyon  v.  Mor-  Wall.  (U.  S.)  433 ;  Ex  f.  McCardle,  7 

ris,  15  Ga.  480;  Loughbridge  v.  Her-  Wall.  <U.  S.)  514;   Philadelphia,  etc., 
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to  bear*  and  the  mode  in  which  it  is  carried  into  effect.*  The 
only  security  against  the  abuse  of  the  power  is  found  in  con- 
stitutional limitations  and  in  the  responsibility  of  the  members  of 
the  legislature  to  their  constituents." 

Executive  and  ministerial  oi^cers  may  enforce  tax  laws,  but 


R,  Co,  V.  Pennsylvt  _  _  _  _   _     _ 

Bond   Ca»e»),   15    Wall.  (U.   S.)   300;  i>.ButleTCountY,i3lowa53i ;  Lezing- 

State  Tax  on  Railwaj  Grots  Receipts,  ton  v.  McQuillan,  9  Dana  (Ky.)  513 ; 

ij  Wall.(U.S.)  196;  Union   Pac.   R.  Louiavllte,  etc.R.  Co.  f .  Com.,  i  -  "^    ■- 

Co.v.Peni3ton,i8  Wall.(U.S.).s;Erie  (Ky.)  41;  Slack  t.  Ray,  : 

R.  Co,  V.  Pennsylvania,  ai   Wall.  (U.  ^         "'''  

S.)  4'-  - 


The  reason abl en e«i,  justice, 
pediencr  of  an  act  are  questions  for 
legislative  determinatioD.   -     ■  "  ■ 
ney,  10  Nev.  323. 

1.  North  Missouri,  etc.,  R.  Co.  v. 
Maeuire,  lo  Wall.  (U.  S.)  60;  Kirt- 
land  V.  Hotchkiu,  100  U.  S.  491 ;  St. 
Louis  V.  Wiggins  Ferry  Co^  11  Wall. 
(U.  S.)  439;  Lane  County  i\  Oregon, 
7  Wall.  (U.  S.)  71 ;  Union  Pac.  R.  Co. 
V.  Periston,  18  Wall.  (U.  S.)  5;  War- 
ing i>.  Savannah,  60  Ga.  97  ;  Athens  v. 


67s;  Oliver  V.  Washington  Milts,  ! 
Allen  (Mass.)  168;  Robertson  t-.  State 
Land  Com'rs,  44  Mich.  274;  Williams 
II.  Cammack,  37  Miss.  109;  Wheeler  v. 
f.  Spin-  Plattamouth,  7  Neb,  270;  State  v.  Cen- 
tral Phc,  R.  Co.,  21  Nev.  260;  State  f. 
Consolidated,  etc.,  Co.,  16  Nei 


Peoplei'.Brooklyn,4N.  ¥.419;  Clarke 

-     Rochester,   24   Barb.  (N.  Y.)  446; 

York,  etc.  Dock  Co., 


Long,  54  Ga.  330 ;  Lexlngti 
QuilTan,  9   Dana  (Ky.)  513;   Bai 
Pennsylvania  v.  Cota^  19  Pa.  St. 


.  Y-4'9:' 
,      .  '.  <N-  Y. 

Peopli 

63  How.  I'r.  (N.  Y.)  451;  Cowles  i'. 
Brittain,]  Hawks  (N.Car.)  204;  King 
■D.  Portland,  2  Oregon  154;  Lipscomb 
v.  Dean,  i  Lea  (Tenn.)  550;  Luehr- 
Qian  11.  Taxing  District,  1  Lea  (Tenn.) 
Bank  of    444;  Warden  -v.  Fond  du  Lac  County, 


e  Hancock  St.,  18  Pa.  St.3o;Wood- 
bridge  o.  Detroit,  8  Mich.  374  ;  Pullen     merely  becaus 
Ti.WakeCountj,66N.  Car.  361;  Turner     tion,     "     - 


'.  Althaus,  6  Neb.  54;  De  Camp  v. 
Eveland,  19  Barb.  (N.  Y.)  81 ;  Catlin 
V.  Hull,  21  Vt.  161 ;  Tallman  v.  Butler 
County,  12  Iowa  531;  Dubuque  -v.  Chi- 
cago, etc^  R,  Co.,  47  Iowa  196 ;  Wis- 
consin Cent,  R.  Co,  v.  Taylor  County, 
53  Wis,37;  Beals  v.  Amador  County, 
35  Cal.  624. 

The   legislature   ha*   the   power   to 
prescribe  not  only  what  property  shall     Robinson, 
be  taxed,  but  also  the  rule  by  which  It     Brooklyi 
it  be  taxed,  and  what  property  shall     York,  " 


n-  is  not  to  be  held  void 
it  Is  unjust  in  Its  opera- 
Rockford,  etc.,  R.  Co., 


563.  And  see  People  v.  Whyler 

4'  Cal,  3J1, 

S.  Nathan  v.  Louisiana,  8  How,  (U, 

S,}    81;    McCulloch   V.   Maryland,   4. 

Wheat.  (U,  S.)  419;  Providence  Bank 

V.  Billings,  4  Pet.  (U.  S.)  561 ;  Osliorn 

t!.  Bank  of  U.  S,,  9  Wheat,  (U.  S,)  738; 

Railroad  Tai  Cases,  13  Fed,  Rep,  716; 

Johnston  V.  Macon,  63  Ga.  652 ;  Bx  p. 

"-" "3    Nev,    163;    People   v. 

tlyn,  4  N.  Y.  419;  Astor  v.  New 
.,  37  N.  Y.  Super.  Ct.  537;  People 


not  be  taied.    Wisconsin  Cent  R.  Co.  v.  Flagg,  46  N.  Y.  401 ;   King  11.  Port- 

I-.  Taylor  County,  53  Wis.  37.  land,  2  Oregon  147;  Sharpless  v.  Phil- 

a.  See  St.  Louis  v.  Wiggins  Ferry  adelphia,   31    Pa.    St.    147;    Felty   v. 

Co.,  II  Wall.  (U.S.)  439;  Bank  of  Com-  Uhler,  10   Phil  a.  (Pa.)   512;  Wharton 

merce  v.  New  York,  2  Black  (U.S.)  v.   School   Directors,  42   Pa.  St.  358; 

620;  Union  Pac.  R.  Co.  v.  PenUton,  18  Philadelphia  v.  Field,  58  Pa.  St.  330. 

Wall.  (U.  S.)  s  1  Philadelphia,  etc.,  R.  And  see  State  v.  Rainej,  74  Mo.  336; 

Co.   V.   Pennsylvania    {Foreign    Held  Shaw  u.  Dennis,  10  III.  418;   Dubuque 

Bond    Cases),  ij    Wall.  (U.  S.)  300;  ti.  Chicago,  etc  .  R.  Co.,  47  Iowa  301 ; 

Williams  V.  Albany  CountT,  122  U.  S.  Tallman   t7,  Butler   County,  1 3   Iowa 


IS4;  KIrtland  v.  Hotchkiss,  I 


)  U.S. 


491 ;  Lane  County  v.  Oregon,  7  Wall. 
(U.  S,)  ?[;  Pacific  Ins.  Cr  -  "-  '-  - 
Wall.  (U.S.)  433;  People 


Meriwether   v.   Garrett,    1 


;  Pacific  Ins.  Co.  r.  Soule,  7 
S.)  433;  People  !■.  Eddy,43 

Cal.  331 ;  FrOBt  v.  FHck,  l  Dakota  131; 

Waring    V.     Savannah,    60    Ga. 


1.  471. 


1  U. 


11  not  be  presumed 
to  have  been  abused.  Kneed ler  v. 
Lane,  45  Pa.  St.  338;  Metropolitan 
Bank   V.  Van    Dyck,   37   N.   Y.   400; 


Athens  v.  Long,  54  Ga.  330;  Euright    Cowles    v.    BritUin,'   3'  Hawks     (N! 
!,  79  111.  314;  Porter  v.  Rock-    Car.)  304. 
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they  cannot  exercise  the  taxing  power  or  add  to  or  vary  any  tax 
lawfully  levied,* 

Courts  cannot  interfere  with  the  legislature  in  the  exercise  of 
the  taxing  power,  unless  constitutional  limitations  are  contra- 
vened ;  *  even  a  total  failure  to  exercise  the  power  laying  no 
foundation  for  judicial  correction,*  unless  its  exercise  is  a  duty 
enforceable  at  law.^ 

It  is  within  the  province  of  the  courts,  however,  to  determine, 
in  particular  cases,  whether  the  extreme  boundary  of  legislative 
power  has  been  reached  and  passed.*     But  courts  cannot  declare 

1.  state  I'.  Bender,  It  N.  J.  L.  533;  If  the   legislature  keeps  within   Its 

Stale  V.  Flavell,  29  N.  y  L.  370.  proper  sphere  of  action  and  does  not 

In  Bragg  v.  Tufits,  49  Ark.  51:4,  it  Impose  burdens  under  the  name  of 
WHS  held  that  a  convention  called  for  taxation,  which  are  not  taxation  in  fact, 
the  purpose  of  taking  into  considera-  its  decisions  as  to  what  is  proper,  just, 
tion  the  condition  of  political  affairs,  and  politic,  both  in  respect  to  the  sub- 
consisting  of  but  R  single  bodj',  and  jects  of  taxation  and  the  kind  and 
brought  together  for  a  special  purpose,  amount  of  taxes,  must  be  final  and  con- 
has  no  power  to  raise  revenue  under  a  elusive.  Turner  i'.  Althaus,  6  Net>.  54; 
constitutional  provision  conRning  the  Providence  Bank  v.  Billings,  4  PM. 
legislative  power  of  the  state  to  a  gen-  (U.  S.)  561;  Shaw  v.  Dennia,  10  111. 
era!  assembly  consisting  oE  a  Senate  4i8;Wrnehamer':t, People.  13N.Y. 404. 
and  House  of^ Representatives.  In  Norrls  v.  Boston,  4  Met.  ( Mass.) 

9.  Maltbj  v.  Reading,   etc.,  R.  Co.,  2S1,  it  was  held  that  an  act  of  the  legis- 

i;l   Pa.  St.    145;    Wharton   v.   Sc'hool  latureis  void  sofaronty  asits  provisions 

Directors,    43    Pa.    St.    uS;    Durach's  are  repugnant  to  constitutional  enact- 

Appeal,  bi  Pa.  St.  491;   Seals  i'.  Ama-  ments ;   and  that,  therefore,  the  same 

dor  Count}',  35  Cal.  634;    Stewart   v.  act  may  be  valid  in  part  and  void  in 

Polk    County,  30   Iowa  9;    Athens     t.  part. 

Long,  54  Ga.  330;   Burke  v.   Speer,  ^9  Tlia  bofdau  of  proof  is  upon  him  who 

Ga.  353;  Wright   v.   Southwestern   R.  assails  the  action  of  the  legislature,  and 

Co.,  64  Ga.  790;  Whiten.  State,  51  Ga.  to    warrant    judicial    interference    he 

JS4 ;  Decker  -u.  McGowan,  59  Ga.  806 ;  must  make  out  a  clear  case  of  violation 

Wheeler  v.  Plattsmouth,  7  Neb.  370;  of  constitutional  provisions.    Brown  i>. 

Turner  r.  Althau8,6  Neb.  54;  Pleulen^.  Denver,  3  Colo.  169. 

State,  II  Neb,  547 ;  State  v.  Lancaster  S.  Hill  i'.   Higdon,  5    Ohio  St.  348; 

County,  4  Neb.  537;   Sears  r.  Cottrell,  Maloy  v.   Marietta,  n   Ohio   St.  636; 

5  Mich.  351  ;  Sule  i'.McCann,3i  Ohio  State  t>.  Board  of  Revenue.  73  Ala.  65. 

St.aio-,Maloy  V.  Marietta,!!  Ohio  St.  And    see    Cannon   t'.  Hoodenpyle,   7 

639;  Mills  V.  Charleton,  39  Wis.  400;  Humph.  (Tenn.)   147;    State  v.   Rah- 

Plumer  v.  Marathon  County,  46  Wis.  way,  43  N.  J.  L.   33S;  State  Railroad 

17s;   Philleo   V.   Hilea,   43   Wis.   527;  Tax  Cases,  93  U.  S.  s7,S. 

Sc'hettler  v.  Fort  Howard,  43  Wis.  48;  Courts  cannot  claasiiy  property  into 

Gaff  V.  Outagamie  County,  43  Wis.  55;  that  taxable  and  that  exempt; — this   Is 

Delaware  Railroad  Tax  Case,  18  Wail,  a  legislative  duty.     Turner  v.  Althaus, 

(U.   S.)  106;   State  Tax   on   Railway  6  Neb.  54. 

Gross  Receipts,  15  Wall.  lU.  S.)  296;  In  McLean  County  i'.  Deposit  Bank, 

Kirtiand  i'.  Hotchkiss,  100  U.  S.  491 ;  81  Ky.  334,  it  was  held  that  the  failure 

Cooper  V.  Telfair,  4  Dall.  (U.   S.)  14.  of  the  proper  authorities  to  appoint  a 

And  see  Price  v.  Kramer,  4  Colo.  ^46;  collector  does  not  authorize  the  court 

People  T'.  Lothrop,  3  Colo.  465;   liing  to  appoint  one. 

*,  Portland,  3  Oregon   147;   Exchange  4.  See  infra,  this   title.   Tie   Levy. 

Bank  Tai  Cases,  3J  Fed.  Rep.  99,  See  also  Mandamus,  vol.  !*,  p.  88. 

Courts  will  abstain  from  questioning  0,  Welsmer  i'.  Douglas,  64  N.  Y.  91; 

the  validity  of  legislation  until  it  be-  People  v.  Brooklyn,  4  N.  Y.  419;  Pul- 

comes  absolutely  necessary  in  a  deci-  len  !■,  Wake  County,  66  N.  Car.  361; 

sion  of  a  pending  controversy.  Upton  Sherpless  v.  Philadelphia,   31   Fa.  St. 
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an  act  void  merely  because  it  is  opposed  to  the  spirit  of  the  con- 
stitution ; '  the  incompatibility  with  the  constitution  must  be 
clear.* 

b.  Mode  of  Exercise. — Within  constitutional  limitations  the 
legislature  has  power  to  regulate  the  mode  of  the  exercise  of  the 
power  to  tax,*  and  may  change  the  mode  of  imposing  or  of  col- 
lecting taxes  at  any  time  before  their  payment.*  In  the  absence 
of  constitutional  prohibitions,  even  retrospective  legislation  may 
be  valid,'  so  long  as  it  does  not  divest  rights  or  interfere  unduly 

.   School  Ingtor 

„„    ,    faylor  V.  S'3;C      .                         .... 

Chaodler,9HeUk. <Tenn,)349:KanM9  14;   Cairo,   etc.,  R.   Co.   v.   Parks,  3a 

Pac.  R.  Co.  V.   Ellis  County,  19  Kan,  Ark.    131  ;    Richards  -o.   Raymond,  aa 

^84;    Cummings   v.   Merchants'    Nat.  111.  612  ;  Chicago,  etc.,  R.  Co.  v.  Smith, 

Bank,  101  U.  S.  153;  Ketcham  v.  Pa-  6i   111.   368;    Lane   v.  Domian,  4  111. 

cificR.Co.,  4Dill.  (;u.5.)4i.  And  see  338;    People   v.  Marshall,  6  III.  673; 

Gault'B   Appeal,   33   Pa.   St.  94;  New  Baltimore  k.  State,  15  Md.  376. 

York,  etc.,  R.  Co.  V.  Sabin,  ib  Pa.  St  In  case  of  doubt  every  presumption 

34]  ;  Bank  of  Pennsylvania  v.  Com.,  not  clearly  Inconsistent  with  the  lan- 

iQpa.  St.  [44;  Weber  I'.  Relnhard,  73  Kuageusedand  thesubiect-matteris  to 

Pa.  St.  370;  People  v.   Eddy,  43  Cal.  be  made  in   favor  of  constitutionality. 

331;    Waters   v.   SUte,    l    Gill   (Md.)  Sears   v.  Cottrell,  5  Mich.  151.    And 

?»i ;   Perkins  -u.  Milford,  59  Me.  315;  see   Plumer    v.  Marathon  County,  46 

om.    V.    Peoples',   etc.,    Sav.    Bank,  Wis.  164. 

J  Allen    (Mass.)  428;  Lowell  i^.  Oli-  a.  Vaughan  i/.  Swayzie,s6  Miss.  705; 

ver,  8   Alleo  (Mass.J  347;    Howell   v.  State  v.  Union,  33  N.  J.    L.  351;  King 

Bristol,  8  Bush  (Ky.)  493;  Bloomfield,  r.  Portland,  2  Oregon   147.    The   ma- 

etc.  Gas  Light  Co.  v.  Richardson.  63  chlnery    by   which    taxes    are    to   be 

Barb.  (N.  Y.)  437;  Ould  v.  Richmond,  levied  is   left  to  legislative  discretion. 

aGratt.  (Va.)473;Cummingsi'.  Mer-  Public  Schools   v.  Trenton,    30   N.   J. 

ants' Nat.  Bank,  101  U.  S.  153.  Eq.   667;   Slate   n.   Consolidated   Va. 

Whether  the  power  to  Ux  does  or  Min.  Co.,  i6  Nev.  431;   Slack  -u.   Ray, 

does  not  exist  is  a  proper  subject  of  26  La.  Ann.  675 ;  Morrison  i'.  Larkln, 

judicial  inquiry,  but  whether  the  exer-  36  La.  Ann.  701. 

else  of  a  conceded  power  in  any  partic-  *.   Hosmer   v.   People,    96    III.    ,i;8; 

ular  case  Is  proper  or  not  proper  is  a  Bank   of    the   Republic   t:   Hamilton 


auestion  for  the  body  which  imposed  County,  31  III.  53;  Louisville,  etc.,R.Co. 
letax.  Brodnaxi'.Groom,64  N.Car.  t.  Com.,  10  Bush  (Ky.)  43;  Detroit  v. 
144.  And  see  Hammett  I'.  Philadelphia,     Detroit,  etc..  Plank  Road  Co..  43  Mich. 


65  Pa.  St.  146.  140;    Weister  v.  Hale.  53  Pa.  St.  479; 

1.  Luehrman  v.  Taxing  District,  1  Bellows  :'.  Weeks,  41  Vt.  590;  Mills  v. 
Lea  (Tenn.)  440;  Slate  i;  Traders'  Charleston,  39  Wis.  400. 
Bank,  41  La.  Ann.  339;  Weber  v.  Rein-  It.  See  New  Orleans  t.'.  RhenUh  West- 
bard,  73  Pa.  St.  370;  In  re  Powers.  35  phaiian  Lloyds, 31  La.  Ann.  781 ;  New 
Vt.  165.  But  see  People  v.  Gallagher,  Orleans t. Day,  39  La.  Ann.  416;  Fair- 
4  Mich.  144.  field  v.  People,  94  III.  344;  Cowgill  v. 

1.  Livingston   County    f.    Darling-  Long,  i;  111.  302;  Hosraer  v.  People, 

ton,  101  U.  S.  407  ;  Fletcher  i>.  Peck,  6  96   HI.   58;  Hyde  Park  v.   IngaLla,   87 

Cranch  (U.  S.)  138;   Adams  r.  Howe,  111.  ii  ;  San  Luis  Obispo  v.  Pettit,  87 

14   Mass.  340;    Fisher   v.    McGirr,    i  Cal.  499;  People  v.  Seymour.  16  Cal. 

Gray(Maas.)i;Pleulerv.State,iiNeb.  333;  Stale  v.  Graham.  16  Neb.  74;  8 

(47;  Turner   v.    Althaus,  6  Neb.  54;  Am.  &  Eng.  Corp.  Cas.  500;  State  i>. 

Roup'sCase,8i»Pa.St.2ii;Whartonr,  Bell,  i    Phil,  (N.  Car.)  76;  People  v. 

School  Directors,  43  Pa.  St.  3,;8;  Felty  Schoharie  County,  1  N.  V.  Supp,  142 ; 

v.  Uhler,  ioPhila,(Pa,)  <I3;  Zimmer-  People   v.   Spring    Valley    Hydraulic 

man  v.  Perklomen,  etc„  Turnpike  Co.,  Gold  Cot93N.Y.38j;  Weister i/. Hale, 

8t*  Pa. St.  96;  Durach's  Appeal,  63  Pa.  siPa.  St.474;Gault's  Appeal,33  Pa.  St 

St.491;   Tyler  !.■.  People,  8  Mich.  333;  94;  State  v.  Memphis,  etc.,  R.  Co.,  14 

Scan  V.  Cottrell,  5  Mich,  iji;  Lex-  Lea  (Tenn.)  j6;  Bagnall  v.  State,  35 
7B 
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with  contract  obligations ;'  but,  speaking  generally,  it  may  be  said 
that  tax  laws  should  be  prospective,*  and  they  will  be  so  con- 
strued if  possible.' 

The  methods  prescribed  by  law  for  the  imposition  of  taxes 
must    be    strictly   pursued,^    and   so   must   the   laws   imposing 

win.  113.  Exchange  Bank  Tax  Cases,  Hall,   19   Mich.   31^;   Smith  v.  Hum- 

21    Fed.  Rep.  99;  Locke  r.   New  Or-  phrey,  20  Mich.  398 ;  People  n.  Monroe  ■ 

leans,  4  Wall.  (U.  S.)  172.  County,  36  Mich.  70;  Finn  v.  Harnes, 

In  North  Ciro/ian,  retroactive  laxcB  37  Mich.  63;  Warren  R.  Co.  v.  Belvi- 

by  towns   are  forbidden   by  congtitu-  dere,  v,  N.  J.  L.  584 ;  State  v.  Newark, 

tional   provision.     Young  ii.  Hender-  40  N.  j.  I..  93  j  Cittzens*  Gna  Light  Co. 

aon,  76  N.  Car.  420.  v.  Alden,  44  N.  J.  L.  648;   Peter»  v. 

1.  See  Grimm r.Weisaenberg  School  Auditor,  33  Gratt.  (Va.)368;  Peoples. 

Dist.,  54  Pa.  St.  435 ;  Welster  n.  Hale,  Albany    Ins.  Co.,  93  N.  Y.  458.  And 

53  Pa.  St.  474;  Gaiilt's  Appeal.  33  Fs.  see  Shelbv  County  v.  MlssiMippi,  etc, 

St.  94;  People  V.  Moore,  1  Idaho  662;  R,  Co.,  )6  Lea  (Tenn.)  401 ;  Gerry  *. 

Hosmer  V.  People,  96  III.  58;  Conway  Stonehem,  1   Allen  (Mass.)  319;  An- 

w.  Cable,  37  III.  82.  drew*  v.   Worcester  County  Mut.  F. 

S.  See  Price  T.  Mott,  51  Pa.  St.  315;  Ins.  Co.,  j  Allen  (Mass.) 65;  Caruther* 

Com.  V.  Pennsylvania  Ins.  Co.,  13  Pa.  11.  McLaran,  56  Miss.  341 ;  Vaughan  v. 

St.  165;  People  V.  Monroe  County,  36  SwByBie,56MisB.704;Seiden  i/. Coffee, 

Mich.  70;  Clark  V.  Hall,  19  Mich.  356;  cc   Miss. '41 ;    McPhaill   v.   Burrla.  41 

Smith  V,  Humphrey,  30  Mich.  398.  As  Tex.  142;   Richey  v.  Shute,  43   N.  J. 

to  retrospective  legislation  in  general,  L,  414. 

see  Statutes,  vol.  21,  p.  14a.  In  New  England  Mortgage,  etc.,  Co. 

In  Com.  f.  Pennsylvania  Ins.  Co..  13  v.  Board  of   Revenue.  81   Ala.  no,  it 

Pa.  St.  165,  it  was  said  that  new  bur-  was  held  that  a  statute  levying  a  tax 

dens   ought    to    be   prospective,     not  on  the  gross  receipts  of  persons,  com* 

merely  from  the  date  of  the  tax  act,  panles,  associations,  and   corporations 

but  from  the  time  of  the  assessment.  engaged  in  lending  money  on  property 

In  Sturges  v.  Carter,  :i4  U.  S.  jii,  In  the  state,  takes  effect  from  Its  en- 
it  was  held  that  a  law  providing  lor  actment,  and  only  applies  to  receipts 
the  collection  of  taxes  lor  a  preced-  derived  from  business  transacted  in  the 
ing  period  which,  but  for  conceal-  state  and  engaged  in  after  the  passage 
ment  by  taxpayers,  .should  have  t>een  of  the  act. 

paid  during  such  preceding  years,  was  OonaOtiittoiial  prorlilont  are  subject 

not  a  retroactive  law  within  a  consti-  to  the  same  rule.  New  Orleans  i>.  Veig- 

tutional  prohibition.    Nor  Is  a  lax  re-  nole,  33  La.  Ann.  35 ;  New  Orleans  i>. 

trospective  because  the  business  of  a  Melster,  33   La.  Ann.  646;  New  Or- 

past   year  is  considered  in    fixing  Its  leans  i>.  Eclipse  Tow  Boat  Co.,  33  La. 

amount.     People  i^.  Spring  Valley  By-  Ann.  647.     And  see   New  OrleaQa  v. 

draulic  Gold  Co..  93  N.  Y.  383.  L'Hote,  35  La.  Ann.  1177. 

In    Locke  v.  New  Orleans,  4  Wall.  Penal  BtatntM.— Statutes  which  are 

(U.S.)  17:,  it  was  held  that  a  statute  highly  penal  In   their   nature  should 

which  simply  authorized  the   imposi-  not  t>e  held  to  apply   to  back   taxes, 

tion  of  a  tax  accrued  on  a  previous  as-  People  i>.  Peacock,  98  III.  173;  Weistcr 

sessment  was  not  a  retrospective  tax.  v.  Hale,  52  Pa.  St.  474, 

B.  Price   V.   Matt,   52    Pa.    St.   315;  4.  State  Auditor  v.  Jackson  County, 

Dreiel  1:  Com.,  46  Pa.  St.  31 ;  Phila-  6s   Ala.   151 ;   Lyon   •v.   Hunt.  11  Ala. 

delphia  v.  Philadelphia,  etc.,  R.  Co.,  39^;    Milner  v.  Clarke,  61    Ala.   358; 

S3  Pa.  St.  177;  New  England  Mortgage,  Parlter  i^.  Burgen,  30  Ala.  3i;i;  Silsbee 

etc..  Co.  I'.  Board  of  Revenue,  81   Ala.  v.  Stockle,  44  Mich.  567 ;  Chicago,  etc^ 

110;   Barnes  v.   Mobile,  19  Ala.  707;  R.  Co.  v.  Davenport,  51  Iowa  454.  And 

Boyce  T.  Holmes.  3  Ala.  i;4*  Oakland  v.  see  Scales  v.  Alvis,  13  Ala.  617;  Elliot 

Whipple,  44   Cal.  203;   Thames   Mfg.  i>.  Eddins,  24  Ala.  508. 

Co.  V.  Lathrop,  7  Conn.  550;  Hosmer  This  is  especially  the  case  when  the 

I'.  People,  96  111.  58;  People  v.  Peacock,  proviaiona  of  the  statutes  are  Intended 

98  III.  172;  Conway  t.  Cable,  37  111.  for  the   benelit  c                             '     ' 

33 ;  Marsh  i'.  Cheenut.  14  111.  313;  Peo-  property   owner, 

pie  I'.  Thatcher,  95  III.  109;  Puller  v.  Ala.  295. 

Grand  Rapids,  40  Mich.  396;  Clark  v.  The   provisions  of  e 
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them,*  particularly  when  they  are  in  derc^tion  of  property 
rights  ;•  though  when  a  law  is  capable  of  more  than  one  construc- 
tion it  will  be  construed  in  such  a  manner  as  most  reasonably  to 
accomplish  the  I^slative  purpose.* 

Measures  intended  for  the  security  of  the  citizen,  to  secure 
equality  of  taxation,  and  to  enable  the  taxpayer  to  know  for 
what  he  and  others  are  taxed,  may  be  said  to  be  conditions  pre< 

followed,  unless  it  admltg  of  a  TBrlation  Orleani  v.  Silamander  Ini.  Co.,  35  La. 

or  relaxation  bv  Us  own  termt.     Hoff-  Ann.  650;  State  v.  Weslern  Union  Tel, 

manr.  Bell,  61"  Pa.  St.  444.  Co.,   73  Me.  518;   Com.  v.   Hamilton 

L  Moteleyv.  Tift,4na.403;  Barnes  Mfg.  Co.,  13  Allen  (Mass.)  302;  Haw- 

■o.  Doe,  4  Ind,  133 ;  Williams   v.  State,  kins  v.  Carroll  County,  50  Mlse.  733 ; 

6  Blackf.  (Ind.)  36;  Sewell  v.  Jonea,  9  Matter  of  Metropolitan  Gas  Light  Co., 

Pick,  (Ma«s.)  413;   Cahoon  v.  Coe,  si  33  Hun  (N,  Y.)  337;  Limaii.McBrlde, 


S.)   C83;    U.   S.    V.   WlKleswortli,    j  Tex,  393;   U.  S.  ti.  Olney,  i  Abb.  (U. 

Stoty    (U.   S.)   369;,WlUi«msburg  11.  S.)   275;   Twenty-eight  Cases,  1   Ben. 

Ix>rd,  51  Me.  599;  Williams   v.  Cam-  (U.  S.)  63;  U.  S.  r^.  Hodson.  10  Wall. 

mack.  37  MIm.  aog;  Boyd  v.  Hood.  57  (U.  S.)  395;  KcUey  v.  Herrall,  10  Fed. 

Pa.  St.  98.  And  see  Alton  v.  Mtae.  In«.  Rep.  364.  And  see  State  v.  Brewer,  64 

Co,  81  III.  45 ;  Bowling  Green,  etc.,  R.  Ala.  387;   Philadelphia  v.  Ridge  Ave. 

Co.  r.  Warren  County,  10 Bush  (Ky.)  Pass.  R.  Co„  103  Pa.  St.  190;  Burger 

711 ;  Mankato  v.  Fowler,  33  Minn. 364.  v.  State,  i  McMuU.  (S.  Car.)  410;  Da- 

Everjr  charge  upon  person  or  prop-  vis  v.  Brace,  83  111.  543. 

ertr  must   be   imposed    b^  clear  and  Revenue  laws  should  be  construed 

unambiguouH  words.     Smith  v.  Wat-  with   reasonable   fairness  to   the  citi- 

ers,  35  Ind.  397;  Culver  T>.  Hayden,  t  zen.     U.   S.   v.    Distilled    Spirits,    10 

Vt.  359.  And  see  Gomer  v.  Chaffee,  6  Bletcbf.  (U.  S.)  438. 

Colo,  314.  A  tax  to  be  imposed  as  long  as  needed 

In  State  v.  Brewer,  64  Ala.  387,  the  to  pav  ■  particular  debt  means  an  im- 

rule  of  strict  construction  was  applied  positioa  of  the  tax  until  the  debt  is  sat- 

agalnst  a  county  in  lavor  of  the  state,  iafled.  Louisville  T'.Murphy,86Ky.  53. 

Tax  laws  have  been  held  not  to  b«  The  history  of  the  legislation  of^  a 
penal,  however,  in  a  sense  which  will  state,  In  reference  to  a  particular  sub- 
require  them  to  be  strictly  construed  ject-matterof  taxation,  maybe  referred 
like  penal  statutes.  U.  S.  v.  Barrets  to  as  tending  to  aid  in  the  construction 
of  Spirits,  2  Abb.  (U.  S.)  305;  U.  S.  o.  to  be  given  to  the  sUtute.  Savannah 
Olney,  1  Abb,  (U.  S,)  375 ;  U.  S.  ».  v.  Hartridge,  8  Ga.  23. 
Cases  of  Cloth,  t  Crabbe  <U.  S.)  356;  In  Hubbard  v.  Brainard,  jj  Conn. 
U.  S.  V.  Hodson,  lO  Wall.  (U.  5.)  395 ;  563,  It  was  said  that  a  tax  law  is  not  to 
Cornwall  v.  Todd,  38  Conn.  443.  be  construed  strictly  l>ecause  it  takes 

9.  People  -v.  Lotbrop,  3  Colo.  467  ;  money  or  property  invHum,  nor  lib- 
Powers  V.  Barney,  5  Blatchf.  (U.  S.)  erally  like  laws  intended  to  effect  di- 
301.  And  see  Savannahs.  Hartridge,  8  rectly  some  great  public  object,  but 
Ga.  33,  fairly  for   the  government  and  justly 

In   SUte    V.    Hodges,   14   Rich.   (S.  for  the  citizens,  so  as  to  carry  out  the 

Car.)  256,  it  was  held  that  cotton  be-  intention   of  the  legislature  gathered 

longing  to  a  non-reeldent  of  a  state.  In  from  the  language  used,  read  In  con- 

the  possession  of  an  agent  within  the  nectioa  with   the  general   purpose  of 

state,  on   the   first   day   of   May,   but  the  law,  end  the  nature  of  the  proper- 

wblch  was  removed  therefrom  before  ty  on  which  the  tax  Is  imposed,  and  the 

October  ist,  was  not  liable  for  a  tax  legal  relation  of  the  Uxpayer  to  it. 

imposed  on   all   cotton   sold   between  Unless  It  is  Impossible  to  avoid  it,  a 

Hay  ist  and  October  ist,  and  dll  cot-  general  revenue  statute  should  n 


n  hand  on  October  ist.  be  declared  Inopemtive  In  all  its  parts 

jreen  v.  State,  59  Md.  123  ;  Baiti-     because  a  particular  part  relating  to  a 

more  11.  Hughes,  1  Gill  &  J.  (Md.)  480;     particular  subject  is  invalid.     Field  v. 


Cornwall  r.  Todd,  38  Conn.  443;  Hub-  Clark,  143  U.  S.  649.  The  whole 
bard  t>,  Brainard,  35  Conn.  563;  Bleight  ute  should  not  be  held  to  be  void  ui 
v.Auditor,iT.B.Mon.(K7.}3j;  New    the  valid  and  Invalid  parts  are  insepa- 
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cedent  to  the  validity  of  the  tax  ;^  but  regulations  designed  for 
the  information  of  assessors  and  officers,  and  for  the  promotion 
of  method,  system,  and  uniformity  in  the  modes  of  proceeding, 
the  compliance  with  which  does  not  affect  the  rights  of  the  tax- 
payer, are  directory  only;*  though,  in  either  event,  where  the 


rabie.  Treasurer  v.  Bank,  47  Ohio  St, 
503.  And  see  Vermont,  etc.,  R.  Co.  u. 
Vermont  Cent.  R.  Co.,  63  Vt.  1. 

1,  Torrey  t>.  Millsbury,  31  Pick. 
(Mass.164;  Westhamptonr.Searle,  127 
Mass.joa;  Marab  f.  Clark  County.^a 
Wis,  soi;  Hamilton  v.  Fond  du  Lac, 
15  Wis.  490;  Heyden  -a.  Dunlap,  3 
Bibb  (Ky.)  2i6;  Walker  w.  Chapman, 
32  Ala,  116;  Stale  Auditor!'.  Jackson 
County,  65  Ala.  14J;  State  v.  Jersey 
City,  35  N.  J.  L.  381 :  Wiley  v.  Flour- 
noy,  10  Ark.  609;  O'Neii  v.  Virginia, 
etc.,  Bndge  Co.,  18  Md.  i ;  Willard  v. 
Pike,  S9  Vt.  aoj ;  Spear  v.  Ditty,  8  VL 
419;  Maaon  v.  Ricker,  63  Me.  381  ; 
Greene  u.  Lunt,  58  Me.  518;  French 
i..Ed wards,  13  Will.  (U.  S.)  506;  Lyon 
V.  Alley,  130  U.  S.  177;  Mayhew  t;. 
Davis,4  McLean  (U.  S.)  113.  And  see 
Shawnee  County  !>.  Carter,  i  Ksn.  115; 
Bird  ;'.  Perkins,  33  Mich.  38;  Flint, 
etc,  R.  Co.  V,  Auditor  Geni,  41 
Mich.  631;;  Houghton  v.  Auditor 
Getl'l,  41  Mich.  31;  Clark  T>.  Crane,  5 
Mich,  iji  ;  Hoytn.  East  Saginaw,  tg 
Mich.  39;  Green  -u.  Craft,  28  Miss.  70; 
Sioux  City,  etc.,  R.  Co.  v.  Washington 
County,  3  Neb.  30;  Wheeler  b.  Chi- 
cago, 14  111,  105  ;  People  v.  Schermer- 
horn,  19  Barb.  (N.  Y.)  558;  Cruger  v. 
Dougherty,  43  N.  Y.  107;  Easten  v. 
Calendar.  M  Wend.  (N.  Y.)94;  Kel- 
sey  Ti.  Abbott,  13  Cal.  609;  People  v. 
Hollistcr,  47  Cal.  408;  Rubey  v. 
Huntsman,  33  Mo.  501;  McNair  v. 
Jenson,  33  Mo.  312;  Life  Assoc,  v.  St, 
Louis  County,  49  Mo.  513;  State  v. 
Rollins,  29  Mo.  367  ;  Den  v.  Craig,  5 
Ired.  (N.  Car.)  119;  Magee  i',  Cora., 
46  Pb.  Si.  3s8. 

Requirements  as  to  separate  aaseRS- 
ment  ol  different  kinds  of  property  are 
for  the  benefit  of  the  taxpayer  and 
therefore  mandatory.  Rayner  v.  Lee, 
10  Mich.  384 ;  Young  «.  Joslin,  13  R.  I. 
67s  ;  Capwetl  v.  Hopkins,  10  R,  I.  378. 

CondltdoiM  praoadant  are  always  man- 
datory,  Morrill  v.  Taylor,  6  Neb.  136; 
Hurford  v.  Omaha,4  Neb.  336;  Hewes 
*.  .Reis,  40  Cal,  ;ss:  Washington  v. 
Pratt  S  Wheat.  (U.  S.)  681. 

a.  Torrey  v.  Millsbury,  11  Pick. 
(Mass.)  64;  Westhampton  v.  Searle,  117 
Mass.  50J;  Currie  v.  Van  Horn,  ^  N, 
J.  L.  143;  Paullson  v.  Taylor,  35  N.  J. 


1S4;   O'Neal   V.   Virginia   Bridge, 
,   Co.,   18  Md.   i;   State   v.  Jersey 


Flynn  <S.  Dak.  1891),  49  N.  W.  Rep. 
15;  Bellows  Falls  Canal  Co.  p.  Rock- 
ingham, 37  Vt.623;   Willard   t.  Pike. 


( U.  S.)  506;  Craig  u.  Radford,  3  Wheat 
(U.  S.)  594.  Andsee  Alvord  v.  Collin, 
JO  Pick.  (Mass.)  41S. 

Requirements  lu  to  mere  matters  of 
form  are  directory.  Mussey  v.  White, 
3  Me.  190.  So  are  those  with  reference 
to  clerical  and  ministerial  duties,  which 
do  not  affect  the  taipayer.  State  Audi- 
tor V.  Jackson  County.  65  Ala.  143. 
And  provisions  with  reference  to  the 
time  of  performance  of  an  act  are  usu- 
ally directory  only.  Stickney  t'.  Hug- 
gins,  10  Ala.  106;  Limestone  County 
V.  Rather,  48  Ala.  433  ;  Hart  -v.  Plum, 
14  Cal.  148;  Pond  V.  Negus,  3  Mass. 
330;  People  -u.  Allen,  6  Wend,  (N.  Y.) 
486;  Ex  f.  Heath,  3  Hill  (N.  Y,)  43; 
Galeo.  Mead,3  Den.  <N,  Y.)  160;  Per- 
rin  V.  Benson,  49  Iowa  325;  Easton  -o. 
Snvery,  44  Iowa  656;  Hill  v.  Wolfe,  38 
Iowa  577 ;  Goodwin  v.  Perkins,  39  VL 
598:  Frv  V.  Booth,  19  Ohio  St.  ij; 
French  '11.  Edwards,  13  Wall.  (U.  S.)5o6. 

A  statute  cannot  be  regarded  as  di- 
rectory, nor  can  any  of  its  provisions 
be  dispensed  with,  when  the  act  re- 
quired, or  the  omission  of  it,  can  by 
any  possibility  -work  damage  or  Injury, 
however  slight,  to  any  one  affected  by 
it.  Wiley  V.  Flournoy,  30  Ark.  609" 
Mayhew  v.  Davis.  4  McLean  (U.S.j 
213;  Clark  T>.  Crane,  s  Mich,  i.si;  Peo- 
pie  V.  Schermerhorn,  19  Barb.  (N. 
Y.)  S-ijS. 

Under  the  Louisiana  statutes,  a  fail- 
ure by  the  assessor  to  visit  or  eian  " 
the  property  assessed,  an  Irregular 
thenticatlon  of  a   roll,  and  an  ass 
ment  of  property   not  belonging 
clusively  to  the  person  to  whom  it 
assessed,  are   not  radical   defects,  but 
simply  irregularities  in  matters  of  form 
which  must  lie  judicially  invoked  be- 
fore the  first  of  November  of  the  year 
in  which  the  assessment  is  made.  Oteri 
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requirements  of  the  statute  are  plainly  imperative,  they  will  be 
treated  as  mandatory.* 

6.  Selection  of  the  Power. — The  power  to  tax  cannot  be  dele- 
gated to  the  judicial  department,*  to  ministerial  or  administrative 
officers,*  nor  to  individuals  or  private  corporations.*  But  the 
legislature  need  not  prescribe  the  details  nor  perform  the  adminis- 
trative functions  involving  the  exercise  of  the  power  to  tax  ;*  it 
is  sufficient  if  it  originates  the  proceedings  and  prescribes  the  rule 
of  action,  leaving  the  details  to  administrative  officers;*  and  it 
may  delegate  the  power  to  determine  some  fact  or  state  of  things 

mandatotj  and  what  director/ onlj  U  464;  Mercer  County  Court  v.  Ken- 
discussed,  infra,  under  the  particular  tucky  River  Nav.  Co.,  8  Buih  (Ky.) 
heads  Tht  Levy;  The  AssetsmenI;  300;  Louisville  -:  Murphy,  86  Kv. 
Collection.  53  ;  People  v.  Kings  County.  ^3  N.  Y. 
1.  Morrill  I',  Taylor,  6  Neb.  136;  ss6;  Robinson  i/.  Dodge,  18  Johns.  (N. 
Niagara  Countv  I'.  People,  7  Hill  (N.  Y.)  351;  Trumbull  v.  White,  5  Hill 
Y.)sii;  French  t>.  Edwards,  13  Wall.  (N,  Y.)  46;  Houghton  ?>.  Austin.  47 
(U.  S,)so6.  And  see  People  n.  Hoi-  Cal.  646;  San  Francisco,  etc.,  R.  Co. 
lister,  47  Cal.  408;  Kelsey  v.  Abbott,  v.  State  Board,  60  Cal.  13;  Scofield   i'. 

aCal.  609;    Lacbman    f,   Clark,   n  longing,  17  Mich.  437  ;  Lafayette,  etc., 

il.  131;  Vance  [^.Schuyler.e  111.  160.  R.  Co,  v.  Geiger,  34   tnd.  185;  Max- 

When  the  act  is  required  to  be  per-  well  v.  State,  40   Md.  373;   Cincinnati, 

formed   for  the  sake  of  justice  or  the  etc.,  R.  Co.  v.  Clinton  County,  I  Ohio 

public  good,  "  may  "  will  be  construed  St.  77;  State  v.  Sickles,  24  N.  J,  L.  135. 

as"9h5l"and  as  imposing  a  positive  And   see   White   f.  Wheeler,  51    Hun 

and  absolute  duty.     People  v.  Buffalo  [N.  Y.)  ^73. 

County,  4  Neb.  i  ^o,  4.  Board  of  Directors  f.'Houston,  71 

In  Plumer  v.  Marathon   County,  46  111.  318;  Cypress  Pond  Draining  Co. 

Wis.  163,  a  statute  providing  tliat  no  v.  Hooper,  2  Mete.  (Kj.)  350. 

omission  by  the  taxing  ollicerB  of  cer-  Under  the  Illinois  constitution,  por- 

taln   duties   therein    named,   some   of  tions    of  the    territory    comprising  a 

which  are   mandatory   in   their  char-  county  cannot  be  authorized  by  the  leg- 

acler,  shall  affect  the  validity  of  the  Islature  to  create  a  debt  which  must  be 

tax,   unless   It   affects   the   substantial  paid  by  taxation.     Madison  County  i>. 

justice  of  the  tax,  was  held  to  be  un-  People,  j8  III.  456. 

constitutional  as  an  intrusion  on  judi-  6.  See  Warren  v.  Grand  Haven,  30 

Malfunctions.  Mich.  24;   In   re  Griner,  16  Wis.  41^; 

I.  Hardeaburgh    v.    Kldd,   10    Cal.  Wayman  v.  Southard,  10  Wheat.  (U. 

S12 ;  Burgovne  t>.  San  Francisco  S.)  1. 
ountj,  5  Cal.  9;  Bixler  v.  Sacramento  The  apportionment  of  a  tax  among 
County.  50  Cal.  698;  State  t^.  Rahway,  individuals,  or  between  lands  with 
41  N,  ].  L.  338 ;  Morris  -d.  Waco,  57  reference  to  benefits,  may  lawfully  be 
Tex.  63J ;  Wayman  v.  Southard,  10  devolved  upon  one  or  more  assessors 
Wheat.  (U.  S.)  r;  Meriwether  u.  Gar-  chosen  by  a  city  council,  such  a  duty 
rett,  101  U.  S.  472.  And  see  /■  re  requiring  for  its  proper  performance 
Rahrer,  140  U.  S,  ^45;  People's  Pass,  an  examination  of  the  sevcTal  premises 
R.  Co.  T>.  Memphis  City  R.  Co.,  10  in  detail,  and  involving  merely  admin- 
Wall.  (U,  S.)  38;  Bank  of  U.  S,  v.  Islrative  functions,  warren  i/.  Grand 
Halstead,  10  Wheat.  (U.  S.)  51;  Ket-  Haven,  30  Mich.  34. 
chum  V.  Pacific  R.  Co,  4  Dill.  (U.  S.J  In  Florida,  where  the  board  of  in- 
41;  Cramer  v.  Stotie,  38  Wis.  259.  struction  fails  to  give  an  estimate  of 

The  question  of  the  expediency  of  a  the  sources  of  revenue,  it  is  competent 

state  tax  or  of  the  imposition  of  a  tax,  tor  the  county  commissioners  to  ascer- 

cannot  be   delegated,  but  must  be  set-  tain  thenecessarydata,inordertoleBrn 

tied  definitely  and  finally  by  the  legfs-  the  amount  required  to  be  raised   by 

lature  Itself.     People  f.  Fire  Assoc,  o(  Ux.  Statet..CountyCom'rs,i7  Fla.4iS. 

Philadelphia,  92  N.  Y.  311.  •-  Cooley   on  Taxation  (ad   ed.)  6a, 

S.  Hydes    v.  Joyea,   4   Bush   (Ky.)  And  see  iV"!  this  tlU«,  Ti*  Z-^i^ 

re 
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Upon  which  the  law  makes  its  action  depend  ■}  there  being  a  dis- 
tinction between  the  delegation  of  power  to  make  the  law  and  con- 
ferring authority  or  discretion  as  to  its  execution.*  Cities, 
counties,  and  towns  may  be  said  to  be  instrumentalities  for  the 
convenient  administration  of  local  government;'  upon  them, 
subject  to  constitutional  restrictions  and  limitations,  the  legis- 
lature may  confer  the  power  to  tax  to  the  extent  necessary 
to  g^od  government  ;*  and  the  imposition  of  a  tax  by  cities, 
counties,  or  towns  for  their  support  is  as  much  an  exercise  of 

The  legislature  must  determine  the  Wilkinson  v.  Cheatham,  43  Ga.  3s8; 

amount  neccMarj  and  adequate  to  be  East  St.  Louis  v.  Wehrung,  46  111. 391; 

raised  b^  tax.  and  declare  the  amount  Shaw  v.  Dennis,  10  III.  405;  Fitch  i^. 

to  t>e  levied  alMolutelj.     Houghton  v.  Pinckard,  5  111.  69;  Sawj'er  v.  Alton,  4, 

Austin,  47  Cat.  646.  111.  n?;  Lafayette,  etc.,  R.  Co.  v.  Gei- 

1.  Locke's  Appeal,  7a  Pa.   St  491;  eer,  34  Ind,  183;  Lonnsport  »,  Sey- 

Moen  V.   Reading,   ii    Pa.   St    188;  bold, 59 Ind.  11;;  Robinson i>.Schenck, 

Field  V.  Clark,  143   U.  S.  697 ;   In   re  101  Ind.  307 ;  Wells  v.  Weston,  31  Mo. 

RahrcT,  140  U.  S.   rtr.    And  see  The  384 ;  Slack  K.Ma^Kvflle,  etc.,  R.  Co.,  13 

Auporaf.  U.  S.,7Cranch{U.  S.)  363;  B.  Mon.  (Ky.)  1 -Talbot  w.  Dent,  9  B. 

State  w.  Parker,  36  Vt  357 ;   Smith  w.  Moo.(K7.)  536;  ClarkCounty  Courtf. 

Jttnesvllle,36Wl3.  391.   See  also  iV".  Paris,  etc.,  Turnpike  Co.,  11  B.  Mon. 

this  title,  jtfKHr'eil^/raxiifii'M, sub-title,  (Kj.)    150;    Kneiper  v.   Louisville,   7 

Submission    to    and    Cornent    of   tit  Bush  (Ky.)  599;   Paris  i'.  Berry,  3  J.  J. 

Feoplt.  Marsh.  (Ky.)  483;  Cheaney  v.  Hooser, 

I.  Cincinnati,  etc.,  R.  Co.  v.  Clinton  9   B.   Mon.    (Ky.)   330;    Louisville   v. 

County,  I  Ohio  St  88;    In  re  Oliver,  Murphy,  86  Ky.    S3;     Slack   v.   Ray, 

17  Wis.  6Si^  Field  v.  Clark,  143  U.  S.  36   La.    Ann.    674 ;    New   Orleans   v. 

649.    Some  of  the  earlier  cases  held  Kaufman,  39  La.  Ann.  383;  Watts  ti, 

that  the  legislature  cannot  delegate  to  Fort    Deposit    4^    Md.    500;    Public 

the  people  of  a  state  orof  a  municipal-  School  Com'rs  v.  Alleghany  County, 

Ity  the  power  to  determine  whether  or  30  Md.  449 ;  Baltimore  ti.  State,  ij  Md. 

not   a   law   shall   be   operative   either  376;    Alexander   o.   Baltimore,  5   GUI 

within    the   state  or  some  part   of   It  (Md.)  383;  Surges*  f.  Pue,  3  Gill  (Md.) 

See  Barto  v.  Himrod,8  N.  Y.  481 ;  Par-  11 ;  Norwich  v.  Hampshire  County,  13 

ker  v.  Com.,  6  Pa.   St   507;   Rich  v.  Pick.  (Mass.)  60;  Smith  v.  Aberdeen, 

Foster,  4  Harr.  (Del.)  479.  See  Local  35  Miss.  458;  Harrison  u.  Vlcksbujg, 

Option,  vol.  13,  p.  ^  3   Smed.  &  M.   (Miss.)   385;    Beck   i>. 

I.  MeHwether  v.  Garrett  103  U.  S.  Allen,  58  Miss.  143;  Dally  v.  Swope,  47 

511;   Gilman   v.   Sheboygan,  3   Black  Miss.  367;  People  v.  Hurlbut  34  Mich. 

(U.  S.)  310;    Hamlin  v.    Meadvllle,  6  44;  State  v.  St  Xxiuls  County  Ct.,  34 

Neb.  317.  Mo.  546 ;  St  Louis  v.  Laughlln,  49  Mo. 

In    Ridenour    v.    Saflin,    i    Handy  559;   St   Louia  r>.  Manufacturen^  Sav. 

(Ohio)  464,  it  washeld  thataconstitu-  Bank,  49   Mo.  574;   State   v.  LefGng- 

.  tional  provisionconreiringpowerupon  well,  54  Mo.  458;    Caldwell  v.  Burke 


bestowing   upon    them    authority    to    313 ;  Taylor  v.  Newberne,  3  Jones  Eq. 

,j_  .-L , fN.  Car.)  141;  State  v.  Harm,  30  N. 

H.  ^79;  P      ■         -      ■  ■  " 

419;  Towi 
«.  Sec  Mobile  f.Dargan,  45  Ala.  310;     (^f.  Y.)   361;   Thomas   u.    Leiand,  34 


provide  the  necessary  means  for  sua-     (N,  Car.)  141  ;  State  v,  Noyes,  m  N. 
"'   Ing  and  carrying  out  the  projects     H.  279;  People  i>.  Brooklyn,  4  N.  Y. 
jch  government  by  taxation.  419;  Townsend  v.  New  York,  16  Hun 


n  i>.  City  Council,  53  Ala.  439;     Wend.    (N.    Y.)    65;    Vanderbilt 
Parley  v.   Dowe,  45  Ala.  134;   Battle     Adams,  7  Cow.  (N.  Y.)  349;  Terrel  r. 


:r.MobIle,9Ala.334;  Osborn  r.  Mobile,  Wheeler,  49  Hun  (N.  Y.)  163;  Hill  1 
14  Ala. 493;  34  Ala.jai;  Washington  Higdon,  5  Ohio  St  343;  CinclDnati, 
'J.  State,  13  Ark.  751;  People  v.  Kelsey,    etc.,  R.  Co.  v.  Clinton  Co.,  1  Ohio  St 
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TAX  A  TION. 


DalAgatloB  of  tka  Fowar. 


the  taxing  power  of  the  state  as  a  tax  imposed  directly  by  the 
state.* 

Under  the  constitutions  of  some  states  the  legislature  cannot 
impose  a  tax  for  corporate  purposes,  having  power  only  by  proper 
enabling  acts  to  submit  the  matter  to  the  action  of  the  local  o Hi cers 
or  of  the  people  of  the  municipality,  where  the  purpose  is  not 
one  constituting  a  municipal  obligation  to  the  general  govern- 
ment.*    Some  constitutions  prohibit  state  taxation  for  works 


Grimm  t>.  Weissenberg  School  Dist., 
57  Pa.  St.  41);   Butler's  Appeal,  73  Pa, 

St.  448;  Cruikshanks  r.  City  Council, 
1   McCord  (S.  Car.)  360;   Newman  i. 


ing  i..Gal 

i>.2implei 


8  jJe'igh  (Va!)-7lo;  Bull 
I'.  Read,  13  Gratt.  (Va.)  78;  /«  re 
Counly  Levv,  \  Call  (Va.)  139;  Doug- 
lass v.  Harriaville,  9  W,  Va.  161;  Kuhn 
V.  Board  of  Education,  4  W.  Va,  499. 

The  right  of  the  legislature,  in  the 
abEeoce  of  authorization  or  prohibi- 
tion, to  create  towns,  or  other  inferior 
municipal  corporBtiorS,  and  to  confer 
upon  them  the  powers  of  local  gov- 
ernment, and  especiallv  of  local  tax- 
ation and  police  regulation  usual 
with  such  corporations,  is  undisputed. 
Houghton  V.  Austin,  47  Cal.  646. 
But  see  Luehrman  v.  Taxing  Dlst, 
3  Lea  (Tenn.)  444;  Lipscomb  v.  Dean, 
I  Lea  (Tenn.)  550;  Waierhouse  v. 
Cleveland  Public  Schools,  9  Baxt. 
(Tenn.)  398. 

All  acts  of  the  legislature,  confer- 
ring or  restricting  the  revenue  powers 
of  a  municipal  corporation,  are  in 
their  nature  public  laws,  whether  so 
declared  in  terms  or  not.  of  which 
courts  are  bound  to  take  judicial 
notice  in  proceedings  affecting  rev- 
enue matters.  Binkerl  v.  Jansen,  9^ 
111.  283. 

IMasallon  by  Tarritorlal  Oorammmt. 
— The  granting  of  municipal  powers, 
Including  the  power  o(  local  taxation 
to  (Hties.  is  an  ordinary  act  of  legisla- 
tion, and  within  the  power  of  a  terri- 
torial legislature,  Burnes  v.  Atchison, 
a  Kan.4S4. 

1.  Knowlton  V.  Rock  County.  9  Wis. 
4lOiLumideni>.CroBs.ioWis.i8i;Will 
County  r.  People,  110  111.  51  c;  Beck  v. 
Allen,  58  Miss.  143;  Dailj  i'.  Swope, 
47  Miss.  367;  Gilman  v.  Sheboygan,  3 
Black  (U.S.)  510;  Chicago,  etc..  R.  Co, 
».  Otoe  County,  16  Wall.  (U.  S.)  667. 
35  C.  of  L.— 6  8 


All  taxes  are  in  fact  state  taxes. 
They  are  raised  under  authority  of  the 
state,  and  are  al!  applied  to  state  pur- 
poses, namely,  to  the  support  of  gov- 
ernment in  all  its  departments,  to  the 
payment  of  Its  officers  and  agents,  the 
erection  and  maintenance  of  public 
buildings,  roads,  and  bridges,  and  the 
support  of  the  poor.  Camden,  etc.,  R. 
Co.  1.,  Hillegas,  18  N.  J,  L.  11. 

a.  Mills  V.  Charleton,  39  Wis.  400; 
Stale  -D.  Tappan,  39  WU.  664;  Has- 
brouck  V.  Milwaukee,  13  Wis.  37.  And 
see  People  t.  Martin,  bo  Cal.  153;  In 
re  House  Bill,  9  Colo.  635;  People  v. 
Salomon, 51  111.  37;  People ij.  Chicago, 
SI  II!.  18;  Updike  t:  Wright,  81  III. 
49;  Madison  County  v.  People,  58  III. 
456;  People  r.  Canty,  55^11.  33;  Wil- 
liams V.  Roberts,  GS  111'.  1 1 ;  People  v. 
Morgan,  90  111.  5^8;  State  v.  Wheeler, 
33  Neb,  563;  State  t.  Goldstucker,  40 
Wis.  134. 

In  People  v.  Martin,  60  Cal.  153,  it 
was  held  that  a  constitutional  provi- 
sion against  the  imposition  of  local 
taxes  bj  the  legislature  includes  license 
taxes,  and  that  under  such  a  prohibi- 
tion they  can  be  imposed  only  by  the 
local  authorities. 

Statutes  conferring  upon  certain 
courts  power  to  revise  and  amend  an 

ment  in  whole  or  in  part,  are  not  sub- 
ject to  the  objection  that  they  confer 
power  to  levy  taxes  upon  properly 
within  a  municipality  upon  an  agency 
entirely  independent  of  municipal  gov- 
ernment,or  that  they  require  the  judi 


jnging 


functions  beloc 
wholly  to  the  legislative  deparli 
Stater.  Ensign  cSlinn.i893),s6  N 
Rep.  1006.   And  see  State  t'  " 
County.  33  Minn.  335. 

In  Will  County  7',  People,  no  111. 
511.  it  was  held  that  a  legislative  act 
imposing  half  the  expense  of  town 
bridges  upon  the  counties  in  which 
they  are  situated,  does  not  impose  a  tax 
for  strictly  local  corporate  purpos«i, 
and  is  not  invalid  under  the  constitu- 
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hands  of  the  proper  local  omcers.*  The  state  cannot  authorize  a 
municipal  coiporation  to  lay  a  tax  which  the  state  could  not 
itself  impose,*  and  an  unlimited  power  to  raise  taxes  and  raise 
money,  aside  from  and  beyond  what  may  be  necessary  and 
proper  for  legitimate  municipal  purposes,  cannot  be  conferred* 
Nor  can  the  power  to  tax  be  delegated  for  any  except  local  or 
corporate  purposes,*  and  municipalities  cannot  be  clothed  with 
power  to  tax  beyond  their  corporate  limits  or  their  own  local 
purposes,' 

Constitutional  provisions  authorizing  corporate  authorities  of 
municipalities  to  lay  taxes  for  corporate  purposes,  constitute  a 
limitation  upon  the  power  of  the  legislature  to  grant  the  right  to 
lay  taxes  to  any  other  than  the  local  authorities  of  the  municipal^ 

tkinal   provision    requiring  power   to  not  engage  In  nn^  work  of  Internal  im- 

Impoae  such  taxes  to  be  vested  In  the  provement    unless   br    granting   land 

corporate  authorities.  tlierefor.  Anderson  v.  Hill.  54Mich.  477. 

In   State   d.   Hennepin   County,  33  In  Dawson  County  v.  McNamar,  to 

Minn.  135,  It  was  held  thatan  act  ere-  Neb.    376,    the  building  of  a  counHr 

atlng  a  board  o(  park  commiuloners  courthouse  was  held  not  to  be  a  work 

for  the  acquisition  of  lands  for  public  of  internal  ImprovemenL 

parks,  the  title  to  which  was  to  vest  in  3.  CVDoandlu.  Baltey,  34  Miss.  386; 

the  city,  and  making  it  a  department  of  Illinois    Female    College   v.    Coopier, 

the  city  government,  does  not  Infringe  35  III.  148;   Lexington  o.  McQuillan, 

a  constitutional  provision  authorizing  9  Dana  (Ky.)  513;  Haywood  v.  Savan- 

municlpal  corporations   only   to  levy  nah,  11   Ga.  404;    Stuyvetant  x'.  New 

assessments  for  local  improvements.  York,  7  Cow.  (N.  Y.)  5S8;  Nashville 

1.  People    V.    Springwells    Tp.,   35  *■   Thomas,   5   Coldw.    (Tenn.)    600; 

..i_i.    »_j III,,    -.  ..!_!.  Memphis    v.    Hernando    Ins.    Co^  6 

Bait   (Tenn.)   527;     Union    Bank    r. 
State,  9  Yerg.  [Tenn.)  49a 

f*^\  reupie  v.    i/ciiuit,  tfo   ^viitji.   -£io\  But    this    aocB    not    mean    that    the 

'eople  Ti,  Detroit,  zg  Mich.  341.   And  state  may  not  permit   municipalities  to 

•ee  Allorr. Wayne  County,43  Mich. 76.  tax   that  which  It  does   not  tax.    The 

The  term  "  Internal  improvements,"  rule  applies  to  the  power.     See  Ex  f. 

as  used  In  the  constitutional  restriction,  Montgomery,  64  Ala.  463 ;  Johnston  v. 

relates    to    public    internal    Improve-  Macon,  63  Ga.   645.     See  also   infra, 

ments  and  local   concerns  for  genenl  this  title,  Mtnicifal  Taxation. 

county  purposes,  and   not  to  Improve-  S.  Foster  v.  Kenosha,  12   Wis,  618; 

ments  for  special  local  purposes,  where  Brodhead  v.  Milwaukee,  19  Wis.  614; 

the  improvements  are  made  by  assess-  Hooper  v,  Emery,  14  Me.  375. 

ments   upon    the  properly   Improved.  4.  Livingston  County  ti.  Darlington, 

McGehee  o.  Mathus,  11  Ark.  40.  An'd  loi  U.  S.  407. 

see  Gilletti'.  McLaughlin, 69  Mich. 547.  In  Foster  v.  Kenosha,  13  Wis.  618.  a 

A  work  which  is  planned  and  direct-  charter  provision  that  no  tax  shall  be 
ed  by  a  state  agency  Is  a  state  work,  levied  or  money  borrowed  beyond  what 
and  while  the  fact  ttiat  its  expense  is  may  be  needed  for  legitimate  muiiici- 
charged  on  a  certain  locality  may  pal  purposes,  without  the  previous  sane- 
make  the  proceeding  objectionable  on  tlon  of  a  majority  of  the  voters,  was 
Independent  grounds,  it  does  not  alter  held  not  to  be  a  limitation  upon  the 
its  character.  People  v.  Spiingwells  power  ot  the  municipality  to  levy  taxes 
Tp.,  25  Mich.  153.  or  contract  debts — the  duty  of  impos- 

An  act  imposinga  tax  upon  specified  ing  Che  proper  limitation  lielonging  to 

townships  for  the  purpose  of  Improv-  the   legislature  and  being  one  which 

ing  the  channel  of  a  stream,  is  in  con-  cannot  be  transferred  to  others. 

fKctwIth  the  provision  of  the  JIficAi-  B.  See i»/r-a,this title,  J'lacet/ Tana' 

gan  constitution   that  the  state  shall  tion;  Municipal  Taxalion, 
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ity  or  district  to  be  taxed,*  or  for  any  other  than  corporate  pur- 
poses.* So  provisions  limiting  the  rate  of  taxation  operate  as 
a  limitation  upon  the  legislative  power  to  authorize  municipal 
taxation.'  Constitutional  prohibitions  against  local  and  special 
tax  laws,  and  against  special  acts  conferring  corporate  powers, 
preclude  the  legislature  from  delegating  the  power  to  tax  by 
special  or  local  enactment.* 

6.  Waiver  or  Belinqnuhment  of  the  Forer. — The  legislative  right 
of  taxation  may  be  waived  or  relinquished.  This  may  be  done 
by  an  act  in  the  nature  of  a  contract  based  on  a  sufficient  con- 
sideration, either  for  a  specified  period  or  permanently,  in  par- 
ticular instances,'  and,  having  been  done,  statutes  attempting  to 


The  Nta  Tork  const] tutional  provi- 
sion, prohibiting  the  creation  of  debts 
except  to  a  lin:iited  extent,  unless  the 
laws  authorizing  them  are  submitted 
to  thepeople,doesnot  applj  to  munici- 
pal debts.  People  i'.Flagg,46N.Y. 401. 

4.  Hsllo  -u.  Helmer,  13  Neb.  87. 


Board  of  Directors  v,  Houston,  Tt 
318 ;  Harward  v.  St.  Clair,  etc..  Levee, 
etc..  Co.,  51   TU.   110;  People  v.  Salo- 
mon, 51   III.  37;  Gage  r.  Graham,  57 
III.  144;  HessTer  v.  Drainage  Com'rs, 

tin.  105;  School  Trustees  v.  People, 
III.  199;  People  V.  McAdams,  81 
1.356;  People  t>.  Chicago,  51  111- 17; 
Lovingston  -v.  Wider,  S3  111-  30a ;  Cor- 
nell V.  People,  107  III.  172;  Elm- 
wood  Tp.  V.  Marcy,  w  U-  S-  aSg; 
Livingston  County  v.  Darlington,  loi 
U.  S.  411.  And  see  Schultes  v.  Eberly, 
83  Ala.  141. 

In  Harward  v.  St.  Clair,  etc.,  Levee, 
etc.,  Co.,  51  111.  130,11  was  held  that 
by  the  phrase  ''corporate  authorities," 
as  used  in  the  lUinoU  constitution, 
must  be  understood  those  municipal 
officers  who  are  either  directly  elected 
by  the  people  subject  to  taxes,  or  ap- 
pointed In  some  mode  to  which  they 
have  given  their  consent. 

In  School  Trustees  v.  People,  63  Hi. 
399.  it  was  said  that,  in  Illinois,  school 
districts  were  not  municipal  corpora- 
tions, within  the  constitution,  which 
could  be  vested  with  power  to  tax. 

%.  Harward  v.  St.  Clair,  etc.,  Levee, 
etc.,  Co.,  51  111.  130;  School  Trustees 
v.  People,  63  11!.  399;  People  v.  Du- 
puyt.  71  111.651;  Johnson  i>.  Campbell, 
49  III.  317;  Madison  County  v.  People, 
58  111.  463;  Sleight  V.  People,  74  II'. 
47;  Livingston  County  f.  Darlington, 
101  U.S.  41 1. 

*.  State  V.  Van  Every,  75  Mo.  530; 


tion,  taxation  for  state  and  county  pur- 
poses, combined  tor  the  current  and 
necessary  expenses  of  the  county  gov- 
ernment and  new  debts,  cannot  exceed 
the  constitutional  limitation.  French 
•.New  if  anovcr  County,  74  N.  Car.  691. 


ternal  affairs  of  municipalities  n 
general  and  applicable  to  all  alike.  A 
departure  from  the  rule  can  be  justiHed 
only  where,  by  reason  of  the  existence 
of  a  substantial  difference  between  mu- 
nicipalities, a  general  law  would  be 
inappropriate  to  some  while  it  would 
be  appropriate  to,  and  desirable  for, 
others ;  and  in  such  case  the  mnnicl- 
palilies  in  which  the  peculiarity  exists, 
would  constitute  a  class  by  themselves, 
and  the  legislation  would,  in  fact,  be 
general  because  applying  t«  all  of  a 
class.  Hammer  i;.State,44N.J.L.667. 
Constitutional  provisions  authoriz- 
ing the  legislature  to  confer  the  power 
to  tax  upon  certain  municipalities,  do 
not  prohibit  it  from  conferring  the 
same  power  upon  other  municipalities. 
Daretr.  Griffin,  31  Nev.  668;  State  n. 
Dodge  County,  S  Neb.  114. 

S.  Pacific  R.  Co.  V.  Maguire,  3o  WalU 
(U.  S.)  36;  Minotf,  Philadelphia,  etc, 
R.  Co.,  18  Wall.  (U.  S.)  306;  New  Jer- 
sey V.  Wilson,  7  Cranch  (U.  S.)  164; 
Jefferson  Branch  Bank  v.  Skelly,  i 
Hack  (U.  S.)  436;  Hoge  v.  Richmond, 
etc.,  R.  Co.,  99  U.  S.  348 ;  Armstrong 
V.  Athens  County,  16  Pet  (U.  S.)  381 ; 
Wells  V.  Central  Vermont  R.  Co.,  14 
Blatchf.  (U.  S.)  436;  Home  of  the 
Friendless  V.  Rouse,  8  WaU.  (U.S.) 
430;  Louisville,  etc,  R.  Co.  11.  Gaines, 
3  Fed.  Rep,  a66;  Tucker  i^.  Ferguson, 
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lay  taxes  in  disregard  of  such  waiver  cannot  be  sustained.^     But 

a  waiver  or  relinquishment  can  only  be  effected  by  a  clear  ex- 
pression of  the  legislative  will,*  or  by  necessary  implication.* 

PhlUdelphiH,  etc.   R.  Co.,  2  Abb.  (U.  How.  (U.  S.)  369;  Dodge  v.  Woolser, 

S.)   333;    Louisville,   etc.,    R.    Co.  v.  18  How.  (U.  S.)  331  ;  Mechanics,  etc.. 

Com.,  10  Bush  (Ky.)  43;  Com.  v.  Rich'  Bank  i'.  Thomas,  iS  How.  (U.S.)  384. 

moDd,  etc.,  R.   Co.,  81  Va.  355;  State  8.  Tomlinson   t;.    Branch,   15   Wall. 

Banlcr.  People,  5  111.  303;  East  Hart-  [U.S.J+Og;  Pacific  R.  Co.  i.  Maguire, 

ford  V.  Hartford  "Bridge  Co,  17  Conn,  ao  Walt,  (U.  S,)  36;  Minot  v.  Phila- 

91;   Seymour  1!.   Hartford,   ii   Conn,  delphia,  etc.,   R.  Co.,  3  Abb.  (U.  S.) 

^;  NIoblle,  etc.,  R.  Co.  v.  Kennedy,  323;    Morgan  v.  I^uisianB,  m   U.  S. 

74   Ala.   566;  English   v.   Sacramento  117;  Providence   Bank   i..   Billings,  4 

County,  19  Cal.   171;  New  York,  etc.,  Pet.'lU.  S.)   ;fii  ;  Delaware  Rairroad 

R.  Co.  w.  Sabine,  j6  Pa.  St.  243;  State  Tax,  18  Wall.'cU.  S.)  Jo6;  Tomllnson 

V.  Petway,  i  Jones  Eq.  (N.  Car.)  396;  v.  Jessup.  15  Wall.  (U.  S.)  454;  North 

State  V.  Butler,  86  Tenn.  614.  And  see  Missouri  R.  Co.  v.  Magulre,   20  Wall. 

St.  Louis,  etc.,  R.  Co.  t.  Loftin,  oS  U.  (U.   8.)    46;     Society   for   Savings   v. 

S.  559;  Chicago  Bridge   Ccti.   Bing-  Coite.  5  Wali;  (U.  S.)  606;   Philadel- 

hampton  Bridge  Co.,  3  Wall.  (U.S.)  51.  phia  R.  Co.  i^.  Maryland,  10  How.  [U. 

And  see   sufra,  this  title,  Imfairmenl  S.)  393;  Ohio  L.   Ins.  Co.  i>.  Dabolt, 

(/  Contract  Obligalions.  16  How.  (U.  S.)  41C;  JelTerson  Branch 

A  public  purpose  to  be  attained  bj  Bank  v.  Skelly,  i    Black   (U.  S.l   436; 

law  constitutes  a  sufficient  considera-  Wilmington,  etc.,  R.  Co.  v.  Reid,   13 

tlonon  which  a  legislative  contract  ex-  Wall.  (U.  S.)   364;  Southwestern   R, 


see     34S;  Anne  Arundel  County  T'.  Annapo- 
,104     Hs.et       "    "  •'  ■  -     -.      . 


St   Vincent   College   v.   Schaifir,  104  (is,  etc.,  R.  Co,  47  Md.  593;  Scotland 

Mo.  361.  County  v.  Missouri,  etc.,   R.  Co.,  65 

But  a   mere   conveyance    to   public  Mo.  133;  New  York,  etc..  R.  Co.  v. 

uses  is  not  sufficient  to  ''"   ""  —  .-.■       '...     -.--     .  ... 


ford,  38  Conn.  374;  Brainard  v.  Col-  Pac.  R.  Co.  v.  Philadelphia,  83  Pa.  St. 

Chester,  II  Conn.  407;  Lord  ».  Litch-  439;  Louisville,  etc.,  R.  Co.  v.  Com., 

field,36Conn.ii6;Dferr»;iiif  Atwater  10  Bush  (Ky.)4i;  Bradley  f.  McAtee, 

v.  Woodbfidge.e  Conn.  333;  Osborne  7  Bush  (ICy.)  667;  State  v.  Petway,  a 

T.  Humphrey,  7  Conn.  339;   Parker  v.  Jones  Eq.  {N,  Car,)  396;  Presbyterian 

Redfield,    10  Conn.    490;    Landon    v.  Theological   Seminary  v.  People,  101 

Litchfield,  II  Conn.  360.  ni.<;8o;  East  Saginaw  Mfg. Co.  r.  East 

1.  Osborne  T'.  Mobile,   16  Wall.  (U.  Saginaw,  ig  Mich,  jug;    Richmond  v. 

S.)  481;  Pacific  R.  Ca.v.  Maguire,  20  Richmond, etc.,  R.  Co.,  31  Gratt.  (Va.) 

Wall.dJ. S.)  36;  New  Jersey  K.-Wilson,  604;  Probasco  ii.  Moundsville,  II  W. 

7  Cranch   (U.  S.)   164;   Humphrey  v.  Va.  i;oi ;  Weslon  r.  Shawano  County, 

Pegues,  16  Wall.  (U.  S.)  347;  Home  44  Wis.  2.^6. 

of   the   Friendless   v.  Rouse,  8   Wall.  The  eetahlishment  of  the  mode  of 

(U.  S.)  430;  Washington   University  ascertaining    the   value   of    the    road 

V.   Rouse,  8  Wall.  (U.  S.)439;  JefTer-  and  property  of  a  railway  company  is 

son  Branch  Bank  v.  Skellv,   i   Black  not  a  legislative  contract  which  cannot 

(U.  S.)  436;  Franklin  Branch  Bank  r.  he  altered   1          "               .... 

Ohio,  1   Black    (U.  S.)    474;    North-  Moore  v.  Ili 

western  University  1'.  People,  99  U.  S.  >.  Frederick   (bounty   v.   Sisters' of 

309;  McGee  v.  Mathis.  4  Wall.  ( U.  S.J  Charity ,48  Md.  34 ;  Baltimore  v,  Balti- 

143;    In   re.   Stevens    County    (Minn,  more,  etc.,  R.  Co.,  6  Gill   (Md.l  388; 

1^7),   31    N,   W.    Rep.   942;  SWte   !■.  Buchanan   v.  Talbot  County.  47   Md. 

Butler,  86  Tenn.  614.  3S6;    Appeal   Tax    Court   t:   Gill,  30 

So  a  state  may  limit  itself  by  contract  Md.  377;  Memphis  Gas  Light  Co.  v. 

to  a  particular  rate  of  taxation  beyond  Shelby   (I^ounty  Taxing  Dist.,  109  U. 

which  future  legislatures  may  not  go.  S.  39S-,  Minot  v.  Philadelphia 
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The  power  to  tax  is  not  presumed  to  have  been  surrendered  or 
abandoned,*  nor  can  a  surrender  be  extended  by  implication  ;• 
on  the  contrary,  every  reasonable  intendment  must  be  made  that  - 


Co.,  60  Mo.  516;  Bailer  v.  Magwire,i: 
Wall.  (U.  S.)  115:  Erie  R.Co.i'.  Penn- 
tjlvania,  11  Wall.  (U.  S.)  493;  South- 
westem  R.  Co.  v.  Wright,  116  U.  S. 
23*1 ;  Chicuo,  etc.,  R.  Co.  v.  Missouri, 
no  U.  S.  ^ 

Contntcta  relied  upon  to  prevent  the 
exercise  of  the  taxing  power  of  a  state 
are  to  be  construed  strictlv  against 
that  effect.  Western  ».  Shawano  Coun- 


Woods  [U.  S.)  8s,  a  statute  providing 
that  no  insurance  companj  whose  li- 
cense tax  shall  be  (1,000,  snail  be  lia- 
ble to  any  assestment  throughout  the 
state  other  than  such  license  fee,  was 
held  to  apply  onlj  to  taies  levied  by 
the  state,  and  not  to  prohibit  the  impo- 
sition ol  municipal  taxation  upon  the 
companr. 

1.  Jones,  etc  ,  Mfg.  Co.  v.  Com.,  69 
Pa.  St,  \\T.  New  York,  etc.,  R.  Co.  v. 
Sidiin,  16  Pa.  St.  34* ;  Erie  R.  Co.  v. 
Com.,  66  Pa.  SL  84 ;  Louicville,  etc.,  R. 
Co.  V.  Com,,  10  Bush  (Kt.)  43;  Brad- 
leji'.  McAtee,  7  Bush  (Ky.)  667:  St. 
Louis  v.  Manufacturers'  Sav.  Bank,  49 
Mo.  S7i;  Glasgow  i'.  Rowse,  43  Mo. 
479 ;  St.  Louis  V.  Boatmen's  Trust,  etc., 
Co.,  47  Mo.  150;  Weston  v.  Shawano 
County,  44  Wis.  ia,i\  EaEt  Saginaw 
Mfg.  Co.  V.  East  Saginaw,  19  Mich. 
359 ;  Bangor  ip.  Masonic  Lodge,  73  Me. 
^;  Morgan  v.  Louisiana,  93  U.  S. 
317;  Providence  Bank  -u.  Billings.  4 
Pet-CO.  S.)  561;  Delaware  Railroad 
Tax,  18  Wall.  {U.  S.)  106;  North  Mis. 
wuri  R,  Co.  V.  Maguire,  10  Wall.  fU. 
S.)  46;  Society  for  Savings  v.  Coite,  6 
Wall.  ( U.  S.)  6)6 ;  PbiladeTphia,  etc.,  R. 
Q.O.V.  Maryland,  10  How.  [U.  S.)  393; 
Mlnot  V.  Philadelphia,  etc.,  R.  Co.,  3 
Abb.  (U.  S.)  333;  Tucker  j>,  Ferguson, 
31  Wall.  CU.  S.J  517 ; Bailey  i^.Magwire, 
33  Wall.  (U.  S.)  215;  Central  R.,  etc., 
Co.  V.  Georgia,  93  U.  S.  665;  Bank  of 
Commerce  v.  Tennessee,  104  U.  S.  493; 
Ohio  L.,  etc..  Ins.  Co.  v.  Debolt,  16 
How.  (U.  S.)  416;  Jefferson  Branch 
Bank  p.  Skelly,  i  Black  (U.  S.)  436; 
Charles  River  Bridge  v.  Warren 
Bridire,  n  Pet.  (U.S.)  431;  Memphis 
Gas  Light  Co,  -v.  Shelby  County  Tax- 
ing Dist.,  109  U.  S.  398;  Southwestern 
R.  Co.  V.  Wright,  116  U.  S.  331 ;  Bu- 
chanan V.  Talbot  County,  47  Md.  286 ; 


Puget  Sound  Agricultural  Co.  i>. 
Pierce  County,  1  Wash.  Ter.  11:9. 

It  will  not  be  presumed  that  the  leg- 
islature intended  to  abandon  its  rights 
as  to  the  method  of  assessing  and  col- 
lecting the  revenues  of  a  state.  Bank 
of  Republic  v.  Hamilton  County,  3t 
111.  53. 

In  Harvard  College  v.  Boston,  T04 
MaM.  470,  It  was  held  that  a  statutory 
provision  exempting  a  corporation  from 
all  civil  impoBilions  and  taxes,  includes 
an  assessment  lajd  by  municipal  au- 
thorities for  expenses  of  an  improve- 
ment whereby  the  property  taxed  Is 
benefited,  but  the  words  of  the  statute 
are  not  to  be  construed  as  narrowly  as 
when  occurring  in  a  contract  between 
individuals.  They  are  to  be  regarded, 
not  as  a  contract  of  indemnity  or  re- 
lease, but  rather  as  a  renunciation  of 
the  taxing  power. 

3.  Jones,  etc..  Mfg.  Co.  v.  Com.,  69 
Pa.  St.  137;  Bourguignon  Bldg.  Assoc. 
V.  Com.,  98  Pa.  St.  64 ;  St.  Louis  o. 
Boatmen's  Trust,  etc.,  Co.,  47  Mo.  150; 
Baltimore  v.  State,  ij  Md,  376;  Wes- 
ton V.  Shawano  County,  44  Wis.  343; 
Vicksburg,  etc_  R.  Co.  v.  Dennis,  116 
U.  S.  66s ;  Chicago,  etc.,  R.  Co.  v.  Mis- 
souri, lib  U.  S.  .i;69;  Louisville,  etc..  R. 
Co,  V.  Gaines,  3  Fed.  Rep.  366.  But 
see  State  v.  Morris,  etc^  R.  Co.,  49  N. 
J.  L.  193. 

A  perpetual  exemption  from  taxation 
in  the  charter  of  a  railroad  company, 
will  not  be  extended  to  property  of  an- 
other railroad  company  with  w-hich  it 
consolidates,  without  express  words  or 
a  necessary  intendment  to  that  effect 
in  the  statute  under  which  the  consoli- 
dation is  made.  Tomlinson  v.  Branch, 
IS  Wall.  (U.S.)  460. 

InGordont>.  Baltimore, sGlll (Md.) 
931,  it  was  held  that  a  provision 
which  precludes  the  state  from  taxing 
a  corporation,  does  not  operate  to  pre- 
clude its  taxation  bv  a  municipal  divi- 
sion of  the  state.  But  see  Gardiner  v. 
State,  31  N.  J.  L.  557. 

In  PeopleT.  Forrest,  29  Hun  (N.Y.) 
548,  it  was  held  that  an  agreement  be- 
tween a  village  and  awalerworks  com- 
pany, that  the  company  shall  be  ex- 
empted from  all  corporation  taxes,  in 
consideration  of  its  furnishlne  water 
for   fountains,   drinking   troughs,  and 
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it  was  not  designed  to  surrender  the  power.'  Immunity  from 
taxation  is  a  personal  privilege  and  not  transferable;*  though  if 
an  exemption  from  taxation  is  attached  to  the  land  it  is  a  privi- 
lege which  will  descend  to  a  purchaser  from  the  original  owner 
in  whose  hands  it  was  exempted.^ 


for  extinguishing;  fires,  does  not  exempt 
it  from  town,  county,  and  state  tanes. 

1.  Buchanan  v.  Talbot  County,  47 
Md.  386;  Baltimore  v,  Baltimore,  etc., 
R,  Co.,  6  Gill  (Md.)  3S8;  Baltimore  v. 
State,   1?  Md.  376;    Gordon  v.  "  '" 


East  Tennessee,  etc.,  R.  Co„  130  U.  S. 
637;  Trask  v.  Maguire,  18  Wall.  (U. 
S.)  391;  Alexandria  Canal,  etc..  Bridge 
Co. !'.  District  ot  Columbia,  i  Macker 
(D.  C.)  117;  KentucW  Cent  R,  Co. 
!'.  Com.,  87  Ky.  661  ;  Stale  v.  Butler, 
15  Lea  (Tenn.)  104;  Memphis,  etc.,  R. 
Co.  V.  Berrj,  41  Ark.  436;  St.  Louis, 
eU.,  R.  Co.  V.  Berry,  41  Ark.  509.  In 
PJckard  xi.  East  Tennessee,  etc.,  R. 
,„.^  Co.,  130  U.  S.  634,  it  was  held  that  im- 
In  Weston  v.  Shawano  County,  44  munity  from  taxation  can  be  trans- 
Wis.  242,  where  an  act  was  passed  ex-  ferred  only  upon  express  statutorj 
empting  all  lands  granted  to  the  state     direction. 

to  aid  In  the  construction  of  a  certain  The  privilege  of  exemption  from 
road,  from  taxation,  while  the  title  taxation  enjoyed  by  the  railroad  corn- 
should  remain  in  the  state  or  in  the  pany  does  not  pass  with  the  road  to  a 
contractor  to  construct  the  road,  and  lessee  thereof.  Alexandria  Canal,  e 
wards  pHSsed,     Bridge 


Tucker  v.  Ferguson,  i  J  Wall.(  U.S. )  575. 


District  of  Columbia 
) ,  7  Am.  &  Eng.  R.  Caa.  315. 
In  New  Haven  v.  Sheffield,  30  Conn. 
t'j2,  it  was  l^eld  that  where  property 
exempted  by  contract  not  to  tax,  is 
sold,  the  exemption  applies  to  the  fund 
raised  therefrom  and  not  to  the  prop- 
erty itoelt. 

S.  State   *.    Hicks,  9  Verg\  (Tenn.) 
leased     4S6;  Stater.  Whitworth,33  Fed.  Rep. 
I,  even     75 ;  17  Am,  &  Eng.  R.  Caa.  411 ;  Inter- 
national, etc.,  R.  Co.  V.  Smith  County, 
narier,  irom   laxing  ine     65  Tex.  ji;   Com.  V.  Owensboro,  etc., 
hands  of    the    original     R.  Co.,  81  Ky.  571;  17  Am.  &  Eng.  R. 
owner.  Cas.  438;   East  Tennessee,  etc.,  R.  Co. 

a.  Morgan!',  t^ulsiana.93  U.  S. 317;  v,  Pickard,  24  Fed.  Rep. 614;  New  Jer- 
Pickard  ir.  East  Tennessee,  etc.,  R.  sey  v.  Wilson,  7  Cranch  (U.  S.)  164; 
Co.,  130  U.  S.  637;  East  Tennessee,  In  ™  Stevens  County  (Minn.),  31  N. 
etc.,  R.  Co.  V.  Hamblln  County,  102  W.  Rep.  943;  State  f.  Winona,  etc.,  R. 
U.  S.  373;  Armstrong  v.  Athens  Co.,  21  Minn.3is;  St  Paul,  etc.,  R.Co. 
County,  16  Pet  (U.  S.)  281;  Com.  v.  Parcher,  14  Minn.  397;  SUte  v. 
V.  Owensboro,  etc.,  R.  Co.,  81  Ky.  Northern  Pac.  R.  Co.,  36  MInr  -^ 
573;   17  Am.  &   Eng.  R.  Cas.  428;   Bt     And  si     "■   ■        .'■-". 

Paul,   etc.,   R.   Co.         "  " 

Minn.   195 ;  State  i 

"    Co.,  36  Minn.  146;  St   Louis,  1 


mendatory 
limited  the  exempiiun  in  a  ceriain 
time,  it  was  held  that  the  amendatory 
act  was  valid  as  to  lands  which,  at  the 
timeof  its  passage,  the  state  owned, and 
had  not  contracted  to  convey  to  the 
contractor. 

In  Chicago,  etc.,  R.  Co.  r.  Missouri, 
132  U.  S.  .;6i,  it  was  held  that  taxes 
may  be  levied  upoi 
or  sold  to  foreign  < 
though  the  state  is  precluded,  bv  pro- 
visioni  ■■■-■---       r  .....-..,  . 


L  Co.  I 


e  State  i>.  Morris,  el 
,   R.   Co.   V.    McDonald,   34     N.  J.  L.  193;    Sute  v.  Nashville,  etc, 
V.  Minnesota  Cent     R.  Co.,  13  Lea  (Tenn.)  583;  Seaboard, 
Co.   V.   Norfofk   County,   83 


Tille, . 

344;  Annapoli.  . 
Arundel  County,  103  U.  S.  i ;  Wilson 
V.  Gaines,  103  U.  S.  417 ;  Chicago,  etc., 
R.  Co.  V.  Missouri,  ij3  U.  S.  ^61; 
Memphis,  etc..  R.  Co.  v.  Gaines,  97  U. 
S.  697 ;  Memphis,  etc.,  R.  Co.  i-.  Berry, 
■  12  U.S.  609;  nor  does  It  pass  on  fore- 
closure sale.  Chesapeake,  etc.,  R.  Co. 
V.  Miller,  114  U.  S.  176;    Pickard  v. 


-,  Co., 

42  Conn.  103,  it  was  held  that  a  corpo- 
ration taking  ail  the  rights  and  immu- 
nities of  another  corporation,  takes  the 
same  exemption  of  its  capital  froia 
taxation  which  the  other  corporation 
enjoyed. 

OriUcUina  on  uid  MnUl  of  Um  Power 
of  UiB  LevUlatnrfl  to  Bind  the  BtaU 
PsnuMMiitlr. — A  good  deal  has  been  . 
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T.  Pdkfimeb  ot  TAXATim — 1.  Kmt  be  PnMio. — The  purpose  of 
taxation  is  the  raising  of  revenue  '  for  a  public  purpose.'     That 

aaid  ind  wTitten  against  the  right  of  a  as  state,  revenue.    State  v.  Van  Ever/, 

legislature   to  biod   the   state   perma-  75  Mo.  530. 

Dentlv  by  leeislation   waiving  or   re-  The   term  "  taxation,"  as  used  in  the 

linqulshlng  the  right  to  tax.     See  the  Oregon  constitution,  is   limited  to  the 

dissenting  opinion  of  Miller,  J.,  con-  meeting  of  such  expenses  as  are  neces- 

curr«d   in  bj  Chase,  C.  J.,  and  Field,  sarr  (or  the  maintenance  of   the  gen- 

J,  in  Washington  University  v.  Rouse,  era!  government  ot  stale,  county,  city, 

Wall.  <U.  S.)   439.     See   also   East  etc.;  but  the  full  power  resides  in  the 

Saginaw  Mfg.  Co.  v.  East  Saginaw,  19  legislative   department  to  provide  for 

Mich.  382 ;  State  ti.  Hannibal,  etc,  R.  other  expenses  belonging  to  any  other 

Co.,  75  Mo.  3o3.     And  see  various  dis-  branch  of  taxation,  as   it  is  commonly 

■enting  opinions,  etc.  understood,  in  their  discretion.     King 

1.  Frost  r.  Flick,  i  Dak.  Ter.  131 ;  -u.  Portland,  i  Oregon  147. 
People  V.  Doe,  36  Cal.  aao;  People  v.  Where  an  imposition  has  reference 
McCreery,  34  Cal.  433;  Palmer  v.  to  police  as  well  as  revenue,  a  particu- 
Stumph,  39  Ind.  \it)  \  Hanson  t',  Ver-  lar  business  may  be  taxed  while  others 
non,  17  Iowa  iS;  I  Am.  Rep.  315;  are  spared,  not  onlv  because  it  may  be 
Fletcher  v,  Oliver,  35  Ark.  289;  Mat-  moat  able  to  bear  the  burden,  but  also 
ter  of  New  York,  [i  Johns.  (N.  Y.)  because  such  surroundings  attach 
77;  Hilbish  <'.  Catherman,  64  Pa.  St  themselves  to  the  business  taxed,  as  to 
154;  Philadelphia  Assoc,  v.  Wood,  39  render  the  discouragement  and  disci- 
Pa.  St.  73 ;  King  11.  Portland,  i  Oregon  pline  of  active  taxation  wise  and  politic 
147 ;  Reeves  v.  Wood  County,  8  Ohio  Youngblood  i>.  Sexton,  33  Mich.  406; 
St.  333.  10   Am.   Rep.  654.     And  see  Police 

The  constitutions  of  Tcxaj  and  Vir-  Power,  vol.  18,  p.  739;  Intoxicating 

ginia  provide  that  the  legislature  shall  Liquotis  —  Rtgalatiom  ai  to  Licent- 

have  no  right  to  lay  taxes  or  impose  i"^,  vol.  11,  p.  591. 

burdens  upon   the   people,   except  to  3.  Cypress   Pond    Draining   Co,   v, 

raise  revenue  sufficient  for  the  econora-  Hooper,  3  Mete.  (Ky.)  350;  Anderson 

ical  administration  ot  the  governmenL  v.  Kerns  Draining  Co.,  14  Ind.  ao3;  77 

See  also  Beck  v.  Allen,  58  Miss.  143.  Am.  Dec.  63;  Clark  i^.  Des  Moines,  19 

In  Mason  i>.  Lancaster,  4  Bush  [Kv.)  Iowa  199;  Welsmer  v.  Douglas,  64  N. 
406,  it  was  said  by  Williams,  C. 'j.,  Y.  91;  11  Am.  Rep.  586;  People  *. 
that  "It  is  possible  that  a  statute  so  Batchellor,  53  N.  Y.  laiB;  13  Am. Rep, 
flagrantly  beyond  revenue  purposes  480;  Stuart  v.  Palmer,  74  N.  Y. 
as  to  indicate  other  objects  under  Its  183;  30  Am.  Rep.  389;  Opinion  of 
guise,  might  be  violative  of  constitu-  Justices,  58  Me.  590;  Coales  v.  Camp- 
tional  rights;  but  belore  this  court  bell,  37  Minn.  498;  State  v.  Foley, 
would  determine  such,  it  would  have  30  Minn.  350;  Lowell  v.  Boston,  iii 
to  appear  palpable  and  unmistakable."  Mass.  454;  15  Am.  Rep.  39;  Clee 
AniTin  Durach's  Appeal, 63Pa.St.491,  v.  Sanders,  74  Mich.  693;  People  ». 
it  was  said  that  "A  government  which  Saginaw  County,  26  Mich.  33;  Hitch- 
assumes  the  office  of  controlling  and  cock  v.  St.  Louis,  49  Mo,  484 ;  State  v. 
directing  the  lawful  industry  of  its  Smith  (N.  J.  1887),  11  Atl.  Rep.  321; 
citizens  into  channels  which  it  may  Tyler  v.  Beacher,  44  Vt,  651;  8  Am. 
choose  to  deem  best,  assumes  what  does  Rep,  398;  Reeves  f.  Wood  County,  8 
not  legitimately  belong  to  it."  Ohio  St.  333;  Knowlton  ii.  RockCoun- 

The    term    "revenue,"    when    used  ty,9Wis.4io;  Soens  r.  Racine,  10  Wis, 

with  reference  to  funds  derived  from  271;  Hasbrouck  v.  Milwaukee,  13  Wis. 

taxation,  is  best  interpreted,  in  absence  37;  80  Am.  Dec.  718;  Whiting  v.  She- 

of  qualifying  words  and  circumstances  boygan,  etc.,  R.Co.,  15  Wis.  167;  3  Am. 

implying  a  different  signification,   as  Rep,  30;  State  v.  Tappan,  29  Wis,  6G4; 

conlined   to  the  usual  public  Income  9  Am.  Rep,  632;  Gove  ti.  Epping,  4:  N. 

taxation.  Laughlint.  Santa  Fe  County,  H.  539;  Spencer  ti.  Joint  School  Dis- 

3  N.  Mex,   264.     And   see   Fletcher  p.  trict,  15  Kan.  363;  Citizens' Sav.  Assoc. 

Oliver,  2s  Ark.  289;   Harper  v.  Elber-  v,  Topeka,  3  Dill.  (U.  S.)  376;  Jarroll 

ton,  23  Ga,   (66;   U.  S.  v.  Norton,  gi  v.  Moberly,  103  U.  S.  580;  Cote  v.  La 

U.  S.  568.     It   Is  a  general  term  em-  Grange,  113 U.S.  1;  Osborne r,  Adams 

bracing  city,  town,  and  county,  as  well  County,   106   U.  S.   181;   Osborne  v. 
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a  tax  is  intended  to  destroy  a  use  deemed  ag^ainst  the  policy  of 
the  government,  does  not  necessarily  render  the  tax  unlawful.* 

2.  Oeneral  Bnle  fA  Ccautroctioa. — It  is  the   essential   character 
of   the   direct   object   of   the   expenditure   contemplated   which 

determines  the  validity  of  the  tax  therefor,  and  not  the  mag- 
nitude of  the   interest  to  be  affected,  nor  the  degree  to  which 

the  general   advantage   of  the  community   may   be   ultimately 

benefited.      If    the    enterprise  is    strictly     private,     incidental 

Adams  Counlf,  109  U.  S.  i;   Kellj  v.  Am.  Rep.  615;  FbiUdetphla  Assoc,  n. 

PitUburgh,  104  U.  S.  81 ;  McMiUcn  v.  Wixid,  39  Pa.  St.  73. 

Anderson, 95  U.S.  37;  People  t>.  Flagg,  The  validity   depends  upon  the  ul- 

46  N.  Y.  401 ;  Matter  of  New  York,  :  1  timate  use  and  obxct  of  the  tai.  and 

Johns,  (N.  Y.)  80;   Stockton,  etc.,  R.  not  upon  the  chaDDcl  through  which  it 

Co.  f,  Stockton,  41  Cal.  173;  People  V.  is   applied.     Benninoton    v.   Park,   50 

Sa^nawCountj,  36  Mich.  >i;  Gumee  Vt.   178;   Perrj  *.  Keene   {N.  H.],  15 

V.  Chicago,  40  111.  165 ;  People  v.  Sa-  Am.  Law.  Reg.  397 ;  Alkins  v.  Ran- 

lem,  30  Mich.  452;   4  Am.  Rep.  400;  dolph,  31  Vt.  147;  CoateaT>.  Campbell, 

Peoplei'.StateTreasurer,33MJch.499;  37  MinD.  498;   Brown  v.  Hertford,  100 

Bradley  v.  New  York,  etc.,  R.  Co..  31  N.  Car.  93  ;  Wood  r.  Oxford,  97   N. 

Conn.  305:  Silsbeei'.  Stockle,  44  Mich.  Car.  337;  Kimball  u.  Mobile,  3  Woods 

--,61 ;  Hanson  v.  Vernon,  37  Iowa  38;  I  (U.  S.)  15;;  Bard  v.  Augusta,  30  Yci. 

^     I.  Rep.  315;   Warren  v.   Henly,  31  Rep.  906,  '  A   tai   for  a  mere  private 

ra3i;  English  V.  People,  96  lit.  c66;  purpose      is     unconstitutional,      even 

Bissellv.  Kankakee.64111.  349;  31  Am.  though  collected  and  applied  by  public 

Rep.  J54;  Scammon  11.  Chicago,  44  111.  officers ;  and  a  tax  for  a  public  purpose 

369;  Allen  V.  Jay,  60  Me.  134;   11  Am.  may  be  valid,  even  though  levied,  col- 

"      "tatei>.  Western  Union  Tel,  lected,  and   used,  under  the  direction 

518;  Central  Branch,  etc.,  of  an  individual  or  private  corporatioD, 

R.  CoT  V.  Smith,  13  ICan.  745;  lAJwell  Sharpless  1'.   Philadelphia,  ai    Pa.  St 

v.Oliver.S  Allen(Mass.)347;  Freeland  147;   59  Am.   Dec.   7^9;   Davidson  «. 

I'.  Hastings,  10  Allen  (Mass.)  570;  I>or-  Ramsey  County,  iS  Minn.  4S3  ;  Olcott 

can  B.  Boston,  13   Allen   tMass.)   313;  -u.  Fond  du  Lac  County,  16  Wall.  (U. 

Bradshaw  IT.  Omaha,  I  Neb.  16  ;  Mobile  S.)  67S;  Taylor  v.  Ypsilanti,  105  U.S. 

V.  Dargan,   45  Ala.   310;    Feldman  v.  60,     And  see  in/ra,  thii  title,  ^Vbsici - 

Charleston, 33S. Car,  57;  55  Am.  Rep.  fal  TaxalioH. 

6;  State  v.  Clinton,  36  La!  Ann.  561;  Where   the   purpose   for  which  bd 

Sharpless  v.  Philadelphia,   31   Pa.  St.  act  provides  for  taxation  is  partly  pub- 

'57  i  59  Am,  Dec.  759 ;  Spencer  r.  Mef-  lie  and  partly  private,  and  the  amount 

chant,  100  N,  Y.  585 ;  Brodhead  z:  Mii-  to  be  raised  tor  each  cannot  be  distin- 

waukee,  19  Wis.  634;  88  Am.  Dec,  711;  guished   and  severed,  the  act   is  void. 

Donnelly  i'.  Decker,  58  Wis.  4G1 ;   46  Coates  i',  Campbell,  37  Minn.  498. 

Am.  Rep.637;  Wauwatosa  i/,  Guvon,  1.   VeazieBank  r.Fenno.S  WalJ.(U. 

35   Wis.   371;   Bennington  r.  Park,  50  S-)   ■i39;  feUov/ed  in   Merchant's  NaL 

Vt.  178;  Seely  v.  Sebastian,  4  Oregon  Bank  v.  U,   S.,  101  U.  S.  i,susUined 

ic;  Bloodgood  v.  Mohawk,  etc.,  R,  Co„  the  validity  of  U.  S.  Rev,  Stat,  §  1413, 

18  Wend.  (N.  Y,)  9;  31  Am,  Dec.  313;  requiring  the  payment  of  a  tax  of  ten 
Curtis  V.  Whipple,  14  Wis.  350 ;  i  Am.  per  cent,  imposed  on  state  banks  or  na- 
Rep.  187 ;  Citizens'  Sav..  etc.,  Assoc,  v,  tional  banks  for  paying  out  tbe  notes 
Topeka  City,  30  Wall. (U.S.)  61;;  Par-  of  individuals  or  sUte  banks  used  in 
kinsburgh  v.  Brown,  106  U.  S,  487;  Ol-  circulation  ;  it  being  conceded  that  tbe 
cott  V,  Fond  du  Lac  County.  16  Wall,  taxation  in  question  was  intended  to 
(U.  S.)  67S ;  Cole  v.  La  Grange,  1 13  U.  destroy  the  use  of  state  currency. 

S.  i;  StateT>.OsBwkeeTp.,i4  Kan.418;  A  tax  on  a  business   cannot  be  en- 

19  Am.  Rep.  99;  Williams  i^.  School  joined  on  the  ground  of  possible  ina- 
DisLNo.6,33Vt37i;  First  Nat.  Bank  bility  of  the  parties  to  pay  it  whereby 
V.  CoDCOrd.  50  Vt  357  ;  Louisville,  etc.,  it  may  work  irreparable  injury  by 
R.  Co.  V.  Davidson  County,  i  Sneed  breaking  up  their  business.  The  en- 
(Tenn.)  637;  63  Am.  Dec.  434;  Ham-  forcement  of  any  tax  may  possibly 
melt  V.  Philadelphia,  65  Pa.  St.  153 ;  3  work  an  injury  of  this  nature.  Young- 
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benefit  to  the  public,  however  certain  and  great,  does  not  justify 
the  public  aid  in  its  behalf.*  The  question  whether  money  re- 
quired is  in  the  nature  of  a  tax,  or  is  an  illegal  exaction  under ' 
the  name  and  guise  of  a  tax,  is  a  judicial  one,*  the  presump- 


btood  f.  Sexton,  32  Mich.  406;  30  Am. 
Rep.  654. 

1.  Lowell  I'.  Boston,  iti  MBGt.454; 
15  Am.  Rep.  39;"  Citizens'  Sav.,  etc., 
Assoc.  V.  Topeka  City,  10  Wall.  (U. 
S.)  655;  People  f.  Salem,  20  Midi.  452  ; 
4  Am.  Rep.  400;  Curtis  r.  Whipple,  34 
Wis.  350;  I  Am.  Rep.  187;  People  i/. 
Parka,  58  Ca],6i4;  Feldman  t>.  Charles- 
ton, ix  S.  Car.  57;  55  Am.  Rep,  6; 
Weiimer  v.  Douglas,  64  N.  Y.  91 ;  21 
Am.  Rep.  5S6;  though  incidental  ben- 
etit  to  individuals  will  not  vitiate  s  tax, 
the  purpose  of  which  is  governmental. 
Soens  V.  Racine,  to  Wis.  27: ;  Taj-lor 
11.  Ypsilanti,  105  U.  S.  60.  It  is  enough 
if  an  improvement  be  lor  the  common 
and  general  benefit  of  all  the  citiiens, 
as  distinKuished  from  work  from  which 

Kell' 
383;76N.  Y.  ^89. 

A  luwn  cannot  divide  among  the 
inhabitants  thereof,  according  to  fami- 
lies, the  money  received  under  the 
statute  "providing  for  the  disposition 
and  payment  of  the  public  money  ap- 
portioned to  the  State  of  Maine,  on 
deposit,  bv  the  government  of  the 
United  Slates."  Hooper  ii.  Emery,  14 
Me.  375.  Tax  levies  and  expenditures 
need  not  be  confined  lo  such  as  are 


pie  XI,  Salem,  20  Mich,  451;  4  Am.  Rep. 
400;  Sharpless  v.  Philadelphia,  21  Pa. 
St.  147  ;  59  Am.  Dec.  759 ;  and  the  test 
of  the  public  use  of  an  improvement  is 
not  a  right  of  enjoyment  wholly  at  the 
public  expense,  but  a  common  and 
equal  right,  free  from  unreasonable 
discrimination.  Holt  v.  Antrim,  64 
N.  H.  184;  Perry  t.  Keene,  56  N.  H. 
514.  Public  uses  may  differ  in  nature 
and  kind,  and  in  the  degree  or  extent 
of  the  public  enjoyment.  There  may 
be  various  degrees  of  the  same  kind 
of  public  use.  Whiting  s,  Sheboy- 
gan, etc.,  R.  Cot  25  Wis.  167;  3  Am. 

The  courts  must  be  governed  mainly 
bj  the  course  and  usage  of  the  govern- 
ment, the  objects  for  which  taxes  have 
been  customarily  levied,  and  the  ob- 
jects and  purposes  which  have  been 
considered  necxasary  to  the  support 


and  for  the  proper  use  of  the  govern- 
ment. Citizens'  Sav,,  etc.,  Assoc,  v. 
Topeka  City,  10  Wall.  (U.  S.)  661. 

BminBnt  Domain, — The  rule  has  been 
laid  down  that  the  taxing  power  mar 
be  exercised  for  any  object  which  will 
justify  the  exercise  of  the  right  of 
eminent  domain.  Stewart  v.  Park 
County,  30  Iowa  9.  And  see  Opinion  of 
Justices,  150  Mass.  592:  Covington  v, 
Southgate,  15  B,Mon.<Ky.)  491;  Opin- 
ion of  Judges,  58  Me,  590;  Astor  v. 
New  York,  37  N.  Y.  Super.  Ct  339; 
Garrard  County  Ct.  v.  Kentucky  River 
JTav.  Co.  (Ky.),  10  Am.  Law  Reg.  N. 
S.  15T.  But  in  People  f.  Salem.  20 
Mich.  452 ;  4  Am.  Rep.  400,  it  was  said 
that  the  fact  that  the  state  may  exer- 
cise the  power  of  eminent  domain  in 
behalf  of  an  enterprise,  does  not  de- 
termine its  right  to  exercise  the  power 
of  taxation  in  aid  of  the  same  object ; 
the  principles  governing  eminent  do- 
main correspond  to  those  controlling 
the  police  power  rather  than  to  thosfr 
applying  to  the  power  of  taxation,  and 
its  exercise  has  regard  rather  to  the 
public  need  than  to  the  public  charac- 
ter of  its  object.  And  see  Whiting  v. 
Sheboygan,  etc,  R.  Co.,  25  Wis.  167; 
3  Am.  Rep,  30. 

3.  Hanson  v.  Vernon,  27  Iowa  2S;  I 
Am.  Rep.  215;  Shawnee  County  ir. 
Carter,  3  Kan.  131  ;  Denny  v.  Mattoon, 


Sute  Treasurer,  33  Mich.  499;  Tur- 
ner V.  Althaus,  6  Neb.  ^4 ;  Good  v. 
Zercher,  I3  Ohio  367;  Norman  v. 
Heist,  s  W.  &  S.  (Pa.)  171;  40  Am. 
Dec.  493;  Greenough  v.  Greenough, 
II  Pa.  St.  494;  51  Am.  Dec.  36;;  Ham- 
mett  I'.  Philadelphia,  65  Pa.  St.  H'i;  3 
Am.  Rep.  615  ;  Norris  v.  Waco,  57  Tex. 
63s;  Allen  V.  Drew,  44  Vi,  174 ;  Hooper 
i;.'EmerA-,  14  Me.  375 ;  Allen  ir.  Jay,  60 
Me.  124';  II  Am.  Rep.  163.  And  see 
Prince  V.  Boston,  148  Mass.  385, 

Whether  lands  should  bear  a  burden, 
or  a  share  of  a  burden,  for  another's. 
benefit,  is  a  question  of  properly  and 
private  rights,  and  a  proper  one  for 
the  determination  of  the  court.  Brad- 
shaw  IP,  Omaha,  1  Neb.  16, 

Fadaral  Jnriadlotlan. — The  nature  of 
taxation,  what  purpoaes  are  public  and 
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tion  being  in  favor  of  the  validity  of  the  legislative  action.* 
3.  What  Pnrponi  an  Public. — The  construction  and  maintenance 
of  highways  and  bridges  have  for  their  object  the  accommoda- 
tion of  the  public,  and  are  legitimate  purposes  of  taxation;*  so 
railroads  are  considered  public  improvements  in  the  nature  of 
highways  promoting  the  general  welfare  of  the  public,  and  taxa- 
tion to  aid  in  their  construction  or  maintenance  is  upheld  by  the 

what  are  private,  and  the  extent  of  un-     in^on,  46  N.  H.  415;  Tulane   Educa- 

reatricted  legislative  power,  are  mat-     tion  Fund   c.   Board  of  AEaessors,  38 

■s  which,  like  questions  orf  commer-     La.   Ann.    agi ;    Norris   ».   Waco,  57 


cial  law,  no  state  court  can  conclusively  Tei.  635 ;  DaveT  v.  Galveston  County, 

determine  in  such  a  manner  as  to  be  45   Tei.  291;   Bloomfield,  etc.,  Gae  Co. 

binding  upon  the  federal  courts.     Ol-  v.  Richardson,  63  Barb.   (N.   Y.)  437; 

cott  V.  Fond  du  Lac  County,  16  Wall.  Tide-water  Co.  -u.  Coster,  :8  N.  J.  Eq. 

<U.  S.)  678.  519;  90  Am.  Dec.  634. 

1.  The  decieion  of  the  legislature  Is  If  the  purpose  designated  by  the 
entitled  to  great  respect,  Hanson  v.  legislature  lies  so  near  the  border  line 
Vernon,  17  Iowa  28;  i  Am.Rep.z15;  that  it  may  be  doubtful  on  which  side 
State  V.  Clinton.  16  La.  Am.  561 ;  Feld-  it  has  domicile,  the  courts  will  not  set 
man  T'.  Charleston,  33  S.  Car.  57;  J5  their  judgment  against  thatof  the  law- 
Am.  Rep.  6;  and  to  justify  a  court  in  makers.  Weismer  v.  Douglas,  64  N. 
declaring  the  ta  I  void,  the  absence  of  Y.9r;2i  Am.  Rep.  586;  Chicago,  etc., 
all  possible  public  interest  in  the  pur-  R.  Co.  v.  Smith,  63  111.  z6S;  14  Am. 
posea  for  which  the  funds  are  raised.  Rep.  99.  And  see  Broadway  Baptist 
must  be  so  clear  and  palpable  as  to  be  Church  v.  McAtee,  S  Bush  (Ky.)  508; 
immediately  perceptible  to  every  mind.  8  Am.  Rep.  480.  In  Thomas  v.  Leiand, 
Brodhead  v.  Milwaukee,  19  Wis.  624;  24  Wend.  (N.  Y.)  65,  it  was  said  that 
88  Am.  Dec.  711;  Speer  v.  School  the  power  of  taxation  acts  upon  com- 
Directors,  50  Pa.  St.  ijo;  Walker  v.  munities,  and  may  be  eierted  in  favor 
Cincinnati,  21  Ohio  St.  14;  8  Am,  of  any  object  which  the  legislat— 
Rep.  14;  Stockton,  etc.,  R.  Co.  v.  shall  deem  for  the  publii  ' 
Stockton,  41  Cal,  173;  Wells  i^.  Wes-  S.  Com.  v.  McWilliar 
ton,  22  Mo.  384;  English  r.  Oliver,  28  6[ ;  McClenachan  r.  Curwin,  3  Yeatea 
Ark.  317;  People  I/.  Kelly,  5  Abb.  N.  (Pa.)  362;  Dillingham  i/.  Snow,  s  Mass. 
Caa.  (N.  Y.)  383;  7T5N.  Y.489;  Gull-  <|47 ;  O'Kane  v.  Treat,  J5  ll'l.  557; 
ford  V.  Chenango  County,  13  N.  Y.  Ricketts  v.  Spraker,  77  Ind.  371 ;  At^, 
149;  Kelly  !>.  Pittsburgh, 85  Pa.  St.  170;  Gen'l  v.  Bay  County,  34  Mich.  46; 
17  Am.  Dec.  733;  Morgan  f.  Com.,  State  t.  Com'rs,  37  Ohio  St.  526;  Talbot 
^S  Pa.  St.  456;  Ahl  ».  Gleim,  52  Pa.  t..  Dent,  9  B.  Mon.  (Ky.)  536;  Luehr- 
St.  431.  And  see  Beekman  v.  Sara-  man  v.  Taxing  DisL,  2  Lea  (Tenn.) 
toga,  etc.,  R.  Co.,  3  Paige  (N,  Y.)  73;  441;  Thomas  v.  Leiand,  ia,  Wend.  (N. 
22  Am.  Dec.  679.  Y.)  65;  People  i^.  Flagg,  46  N.  Y.401; 

If    there    be    the    least    possibility  People  r.  Kelly,;  Abb.  N. Gas.  (N.Y.) 

that  making   the   gift  will    be  in  any  383 ;  76  N.  Y.  481 ;  Bennington  v.  Park, 

degree  promotive  to  the   public  wef-  50    Vt.   178;   Whiting  11.   Sheboygan, 

fare,  it  becomes  a  question  of  policy  etc.,  R.  Co.,  25  Wis.  167;  3  Am.  Rep. 30, 

and  not  of  natural  justice,  and  the  de-  To  purchase  a  toll  road  in  order  to 

termination  of  the  legislature  Is  con-  make  it  Tree  to  the  public,  is  a  public 

elusive.   Booth  I'.  Woodbury,  31  Conn,  purpose.      Warder  w.  Clark  County,  38 

118.    And  see  Sharpless  v.   Philadel-  Ohio  .St.  639.     But  an  assessment  for 

phia,  21  Pa.  St.  174;  59  Am.  Dec.  759;  the  purpose  of  erecting  a  bridge  has 

Scbenley  v.  Allegheny,  Ij  Pa.  St.  128;  been  held  void  where  the  bridge  rests 

Hammett  t.  Philadelphia.  65  Pa.  St.  In  part  on  private  land.     Pacific  Bridge 

146;   3   Am.    Rep.   615;    Cheaney    t>.  Co.  I'.  Kirkhan,  C4  Cal.  358. 

Hooser,  9  B.  Mon.  (Kt.)  344;  Citizen's  CmmU.— Canals  and  other  artificial 
Sav,  etc.,   Assoc,   ti.  Topeka  Cit 

Wall.    (U.    S.)    635;   People  v.  'East  ways,  w 

Saginaw,  33  Mich.  164;  Bennington  v.  ' 
Park,  so  VL  178;  Shackford  r.  New- 
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weight  of  authority,'  The  construction  of  harbors,*  piers,  break- 
waters, etc.;'  the  building  of  levees  to  prevent  the  overflow  of 
land  ;*  providing  for  the  drainage  and  raclamation  of  bodies  of 
swamp  and  overflowed  lands  ;  '  the  manufacture  and  distribution 


1.  Railroads.— Sharp  less  v.  Philadel- 
phia, 31  Pa.  St.  147;  59  Am.Dec.  759; 
Taylor  r.  Ypsilanti,  loj  U.  S.  60; 
Olcott   -v.    Fond   du   Lac   Countj,    16 


enlerpriees.  See  infra,  this  title,  Ma- 
nicifal  TaxaliOH,  sub-lit.,  Purfoses; 
People  V.  Salem,  20  Mich,  4S3 ;  4  Am. 
Rep.  400;  People  v.  State  Treasurer, 
23  Mich.  499;  Whiting  v.  Shebojgan, 
etc.,  R. Co.,  25  Wis.  167;  3  Am.  Rep.  30. 
3.  Hubors. — Taxation  for  the  con- 
^    .  structlon  of  harbors,  and  to  meet  lia- 

withstanding 'the  load  ia  without  the  bilities  incurred  under  contracts  for 
state.  Bennington  v.  Park,  50  Vt.  178.  their  construcUon,  Is  upheld.  SWte  v. 
And  see  Pennsylvania  R.  Co.  K.Phila-  Milwaukee!  ^S  Wis.  122;  President, 
delphia,  47  Pa.  St  1S9.  See  also  infra,  etc.,  ol  Revenue  v.  State,  45  Ala.  399. 
this  title.  Municipal  Taxation,  sub-tit,,  And  see  New  Orleans,  etc.,  R.  Co.  f. 
PKrpese3.  Ellerman,  105  U.  S.  166;  Police  Jury 

The  mere  fact  that  individuals  are     ti.  Shreveport,^  La.  Ann.  661;  Slate  f. 
to  own  the  railroads  and  receive  the     Fagsn,  22    La.  Ann.   545;   Steveni 
tolls,  in  no  wise  impairs  or  diminishes     Walker,  15   La.  Ann.  577 ;   Peopli 


the  advantages  to  be  derived  from 
them,  to  the  public.  Gibson  v.  Mason, 
5  Nev.  383. 


Vanderbilt,  26    N.    Y.    287;    Gould 
Hudson  River  R.  Co.,  6  N.  Y.  522. 
).  Soens   V.    Racine,   10   Wis.   171; 


The  public  use  consists  in  the  right     New  Orleans,  etc..  R.  Co.  v.  Ellerman, 


o(  the  public  to  the  carriage  of  pei 
and     property,    upon    tendering   the 
proper  consideration,  and  in  the  power 
of   the  state  to  control  the  franchise 
and  limit  the  tolls,   Whiting  v.  She- 
boygan, etc.,  R.  Co.,  25  Wis.  186;  3 
Ain.  Rep.  30;  and  the  private  benefit, 
instead  of  beinc  the  occasion  of  thi 
erant,   is    but  the   reward 
from  the  gervices  rendered. 
Ypsilanti,  loj  U.  S.  60. 


,  U.  S.  166. 

t.  Daily  v.  Swope,  47  Miss.  367;  Al- 
corn V.  Hamer,  38  Miss,  651 ;  Williams 
Tj.  Cammack,  27  Miss.  209;  6i  Am. 
Dec.  5(>8;  State  i^.  Clinton,  26  La.  Ann. 
561;  Selby  I'.  Levee  Com'rs,  14  La. 
Ann.  437;  Bishop  v.  Marks,  ic  La. 
Ann.  147;    State  -b.  Maginnis,  z6  La. 

pringing    Ann.   558;    Egyptian    Levee    Co.    v. 

Taylor  v.     Hardin,  27  Mo.  495;  72  Am,  Dec.  276; 
New  Orleans,  etc.,  R.  Co.  v.  Ellerman, 


in  Pine  Grove  Tp.  v.  Talcott,  19  105  U.  S.  166. 
Wall.  (U.  S.)  666,  the  work  of  a  rail-  A  levee  tax  is  not  an  internal  im- 
road  was  held  to  be  as  much  public  as  If  provement,  within  a  constitutional  pro- 
it  were  constructed  by  the  state,  the  vision  prohibiting  a  state  from  en^g- 
court  refusing  to  follow  the  courts  of  ing  in  such  work.  Such  provUions 
the  state  where  the  case  arose,  on  the  relate  to  public  internal  improvements 
ground  that  Che  question  belonged  to  and  local  concerns  for  general  or 
the  domain  of  general  jurisprudence,  county  purposes,  and  r 


and  that  in  such  cases  the  federal 
must  hear  and  determine  for  ilselL 

The  building  of  a  railway,  if  con- 
nected with  a  municipality,  tends  to 
improve  the  means  of  travel  and  trans- 
portation,  and  consequently  to  promote 
one  of  the  primary  objects  for  which 
the  municipality  was  created.     Rogers 

.    Burlington,   3  Wall.   (U.   S.) 


snts  for  special  local  purposes  where 
tne  improvements  are  made  by  assess- 
ments on  the  property  improved.  Mc- 
Gehee  v.  Matliis,  11  Ark.  40. 

s.  Beelamatlon  of  Land. — Hagar  v. 
Yolo  County,  47  Cal.  222  ;  Hyde  Park 
V.  Spencer,  1 18  III.  446 ;  McChesney  v. 
Hyde  Park  (III.  1891),  aS  N.  E.  Rep. 
Dingley   t>.   Boston,   100   Mass. 


But  the  contrary  rule  has  lieen  adopted  544;  Talbot  f.  Hudson,  16  Gray  (Mass, } 

by  some  authorities,  upon  the  ground  417 ;  Anderson  v.  Kerns  Draining  Co., 

that  the  development  of  the  material  14  Ind.  199;  77   Am.   Dec.  63;  State  v. 

proiperity  of  the  state  Is  a  mere  inci-  Henry  County,  41  Ohio  St.  413 ;  Ches- 

dent  to  the  business  carried  on,  and  brough  v.   Com'rs,   37   Ohio   St.  508 ; 

that  railroading   in   private   hands   is  Sessions  i<.   Crunltilton,  20   Ohio  St. 

not   to   be   distinguished,  in  its  legal  349;     Seelv   v.    Sebastian,   4   Oregon 

characteristics,     from     other    private  15;  Donnelly  i'.  Decker,  58   Wis.  461; 
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of  gas  or  electric  light ; '  the  supply  of  pure  water  to  a  large  num- 
ber of  inhabitants ;  *  the  erection  of  a  market-house,'  the  mainte- 
nance of  a  fir^  department,*  and  the  protection  and  promotion  of 

46  Am.  Rep.  637 ;  Tide-water  Co.  z'.  docs  not  lose  its  character  as  an  act  (or 

CoBter,  18  N.  J.  Eq.  .i;i8;   90  Am.  Dec.  a  public  purpoae.     Fellow g  v.  Walker, 

S4;  People  V.  Nearing,  27  N,  Y,  306;  39  Ped,  Rep.  651. 

artwell  i>.   Armstrong,  19   Barb,  (N.  1.  WkUr. —  Lumbard   v.   Steams,   4 

Y.)  166 ;   Hagar  ti.   Reclamation  Dist.  Cush.  (Mbbb.)  60 ;  Hardy  v.  Walthsm, 

No.ioS.iii  U.   S.  701;  Shelley  J'.  St.  3  Met.  (Mass.)  163;  Burden  w.  Stein,  17 

Charles   County,    17    Ped.   Rep.   909;  Ala.  104;  62  Am.  Dec.  7,sS;  Burlington 

Boro  V.   Phillips   County,  4  Dill.  (U.  Water  Co.  v.  Woodward,  49  Iowa  63; 

S.)  116.  Grantv.  Davenport,36  Iowa396;ChBd- 

But  the  legislature  cannot  authorize  wick  v.  MaginniB,94  Pa.St.  117;  Wells 
the  levy  of  a  tax  for  the  consiruction  v.  Atlanta,  43  Ga.  67. 
on  private  property  of  a  drain  in  The  government  of  the  United 
which  the  public  are  not  concerned.  Slalrs  has  power  to  construct  an  aque- 
People  V.  Saginaw  County,  16  Mich,  duct  and  to  impose  taxes  therefor,  for 
2J.  And  gee  Cypress  Pond  Draining  the  purpose  of  supplying  water  to  the 
Co.  I'.  Hooper.  1  Mete.  (Ky.)  350.  city  of  Washington  from  within  the 
Such  as  draining  farms  to  render  them  linuta  of  the  State  of  Maryland,  and 
more  productive.  Anderson  v.  Kerns  may  use  and  occupy  land  for  that  pur- 
Draining  Co.,  14  Ind.  199;  77  Am.  pose  in  Marvlnnd,  with  her  permis- 
Dec.  63.  sion  and  consent.  Reddull  v.  Bryan,  14 

If  lands  are  reclaimed  by  some  work  Md.  444. 

or  method  of  improvement  which  may  In   Allentown  v.  Henry,  73  Pa.  St. 

be  used  by  the  public,  such  as  a  canal  404,  it  waE  held  that  an  act  incorporat- 

for  carrying  purposes,  the  combination  ing  a  water  company,  which  is  uncon- 

o(  reclaiming  the  lands  and  providing  stitutional  so  far  as  it  seeks  to  authorize 

facilities  of   transportation  will   bring  a  private  corporation  to  levy  and  col- 

erpriae  under  the  principles  of  lect  a  tax  upon  a  citizen^  may  be  made 


both    eminent    domain   and   taxation,  available  by  an  act  permitting  the  city 

Donnelly  r.   Decker,   58  Wis.  461;   46  tobuy  the  works  and  franchises  of  such 

Am.  Rep.  637.  corporation. 

A  claim  that   lots  were   drained  be-  A     municipality,    under    authority 

cause   such   drainage  was   essential  to  from  the  legislature  to  make  all  con- 

the  public  health  and  welfare,  must  be  tracts  which  they  may  deem  necessary 

flUBtained  byproof.     Matter  of  Church  for  the  welfare  of  the  city,  may  con- 

of  Holy  Sepulchre,  61   How.  Pr.  (N.  tract   for   the   construction   of  water- 

Y.)  315.  works.     Rome  v.  Cabot,  iS  Ga.  50. 

Stance    of    Dabria.— Though     the  >.  Market- Home.  —  Where  a  town 

drainage  of  a  state  is  a  public  purpose,  built  a  market-house  two  stories  high, 

the  storage  of  dfbris  from  mines  is,  in  and  appropriated  the  lower  story  for 

its  nature,  a  private  enterprise.   People  the  purposes  of  a  market-house,  which 

«.  Parks.  5S  Cal.  624.  was  bona  fide  their  principal  and  lead- 

1.  Ou akd  Bleotrlc  Llcht.~The  man-  ing  object  in  erecting  the  building,  the 

ufacture  and  distribution  of  gas  or  elec-  appropriation   of   the   upper   story  to 

trie  light  isapublic  purpose  in  which  a  other  subordinate  purposes,  was  held 

city  may  engage.     Opinion  of  Justices,  not  such  an  excess  of  authority  as  to 

150  Mass.  59:.     And  see   Bloomfield.  render  the   erection  of   the   building, 

etc.,  Gas  Co.  v.  Richardson,  63  Barb,  and  the  raising  of  the  money  therefor, 

(N.Y.)437;  Hamilton  Ga«  Liglitetc-  illegal.    Spaulding  v.  Lowell,  23  Pick. 

Co.  r.  Hamilton,  37  Fed.  Rep.  832.  (Mass.)  71. 

It  is  no  objection  to  an  act  authoriz-  4.  Fire  Apparatua. — Van  Sicklen  v. 
ing  the  issue  of  municipal  bonds  to  se-  Burlington,  37  Vt.  70;  Tarrej  v.  Mill- 
cure  a  supply  of  natural  gas,  that  the  bury,  21  Pick.  (Mass.)  64.  It  is  im- 
main  object  of  the  act  is  to  enable  the  material  whether  the  fire  apparatus 
city  to  supply  its  individual  inhabit-  was  purchased  with  public  funds,  or 
ante  with  fuel  at  a  cheaper  rate  than  funds  raised  by  private  subscription, 
theycouidobtalnitfromothersources.  Allen  v.  Taunton,  19  Pick.  (Mass.) 
So  long  as  the  act  is  for  the  benefit  of  481;.  Where  a  fire  department  is  a 
all  the  citizens  of  the  municipality,  it  private  corporation, It  is  not  within  the 
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the  public  health,  are  all  public  objects  for  the  furtherance  of 
which  taxes  may  be  laid.* 

The  power  to  tax  for  the  payment  of   debts  is  coextensive 
with  the  power  to  incur  the  indebtedness ;  *  and  a  tax  may  be 

power  o(  the  legislature  to  confer 
upon  it  the  power  to  tax.  State  v. 
Smith  (N.  J.  1887),  II  Atl.  Rep.  311. 

Where  an  act  authorized  the  issue 
of  bonds  of  a  village,  principall/  to  aid 
in  the  construction  of  a  dam  for  the 
purpose  of  improving  a  private  water 
power,  it  is  immaterial  that  Ihe  act 
stated  that  such  water  power  was  for 
the  use  of  the  public  lire  department, 
and  it  is,  nevertheless,  unconstitutional. 
Coates  t'.  Campbell,  37  Minn.  49S. 
And  aee  Municipal  Cobporations, 
vol.  15,  p.  1054. 

1.  Anderson  r.  Kerns  Draining  Co., 
14  Ind.  199;  77  Am,  Dec.  63;  People 

"---mb  County,  3  Mich.  475;  Tai- 


omoD  'f.  Tarver,  53   Ga,  405 ;  St 

>n,  20  Ohio  St.  149;  Luehr- 
man  v.  Taxing  DIsl.,  1   Lea  {Tenn.) 


443.  And  see  Woodruff  v.  Fishi 
Krb.  CN.  Y.)  334;  Hartweil  v.  Arm'- 
atrong,  19  Barb.  (N.  Y.)  166;  Taylor 
I-.  Board  of  Health,  31  Pa.  St.  73;  /a 
re  Draining  Co.,  1 1  La.Ann.33S;  Mil- 
ler V.  Craig,  II  N,  J.  Eq.  175;  Hagar 
V.  Reclamation  Dist.  No.  108,  iii  U. 
S.  701. 

Where  a  board  of  health  of  a  town- 
ship necessarily  incurs  expense  by 
removing  a  person  affected  with  a 
contagious  disease,  and  the  persons 
liable  tor  his  support  are  unable  to 
pay  such  expenses,  they  are  a  charge 
again»t  the  county,  which  it  is  the 
duty  of  the  board  of  supervisors  to 
allow.  People  v.  Macomb  County,  3 
Mich.  47.;. 

S.  Nougues  V.  Douglass,  7  Cal.  65; 
Com.  V.  Allegheny  County.  37  Pa.  St. 
J77 ;  Com.  V.  Perkins,  43  Pa.  St.  400 ; 
Alcorn  v.  Hamer,  .18  Miss.  6?i.  And 
see  Louisville  f.  Murphy,  S6  Ky.  53  ; 
State  r.  Milwaukee.  35  Wis.  131. 

The  obligation  of  a'tax  may  have  re- 
lation to  debts  already  incurred,  or  it 
may  be,  in  anticipation,  dependent  on 
future  contingencies.  Morton  r.  Comp- 
troller Gen'l,  4  S.  Car.  430.  And  it  is 
not  necessary  that  the  demand  should 
be  a  legal  one;  where  a  moral  obliga- 
tion exists,  legal  effect  may  be  given  to 
it.  Guilford  i'.  Chenango  County,  13 
N.  Y.  143;  Bancroft  v.  Lynnfield,  18 
Pick.  (Mass.)  566;  39  Am.   Dec.  623; 


State  V.  Richland  Tp.,  in  Ohio  Si.  361; 
State  V.  Board  of  Education,  38  Ohio 
St.  3;  In  re  Vacation  of  Howard  St., 
142  Pa.  St.  601 ;  Brewster  v.  Syracuse, 
19  N.  Y.  ii6i  People  v.  Burr,  13  Cal. 
343 ;  Beals  v.  Amador  County,  35  Cal, 
635;  Brodhead  r.  Milwaukee,  ig  Wis. 
624  ;  SS  Am.  Dec.  7  [  1 ;  Curtis  v.  Whip- 
ple, 24  Wis.  354;  I  Am.  Rep.  187;  State 
T'.Tappan,  19  Wis.  664;  g  Am.  Rep. 622; 
Lycoming  v.  Union,  15  Pa.  St,  166;  53 
Am.  Dec.  J7s  ;  Beals  7'.  Amador  Coun- 
ty, 35  Ca!.  634 ;  Warder  v.  Clark  Coun- 
ty, 38  Ohio  St,  53g;  State  i^.  Hoffman, 
35  Ohio  St.  435;  Board  of  Education  v. 
McLandsbo rough,  36  Ohio  St  317; 
New  Orleans  v.  Clark,  95  U.  S.  644. 
And  Bee  Baker t'.  Windham,  i3Me. 74; 
Fuller  I'.  Groton,  11  Gray  (Mass.)  340; 
Nelson  v.  Milford,  7  Pick.  (Mass.)  18; 
Pike  i>.  Middleton,  13N.  H.178;  Sher- 
mann  v.  Carr,  8  R.  I.  431.  Also  Pease 
II.  Chicago,  31  111,500;  Faaa  I'.  Waraer, 
96  Pa.  St.  315;  Bristol  v.  Johnson,  34 
Mich.  113. 

An  act  authorizing  the  levy  and  col- 
lection of  a  tax  to  compensate  the 
owners  of  lots  for  damages  sustained 
by  the  removal  of  a  county  seat  to  an- 
other town,  has  been  held  constitu- 
tional. Wilkinson  i*.  Cheatham,  43  G a. 
35S,  And  an  act  imposing  a  tax  upon 
a  local  district  of  the  state  for  a  public 
improvement,  as  a  canal,  was  held  val- 
id, notwithstanding  that  previous  to  its 
passage  a  number  of  individuals  in  such 
district  had  entered  into  a  contract 
with  the  slate,  binding  themselves  to 
pay  the  whole  expense  of  the  improve- 
ment. Thomas  1:  Leland,  34  Wend. 
CN,  Y.l  65. 

And  taxation,  to  makegood  the  losses 
of  parties  who  have  sutfered  from  the 
acts  of  rioters,  has  been  held  to  be  for 
a  public  use.  Darlington  t.  New  York, 
31  N.  Y.  164;  88  Am.  Dec.  348. 

Towns  have  power  to  raise  money  to 
indemnify  their  officers  against  liabil- 
ities incurred,  or  damages  sustained, 
in  the  bona  fdf  discharge  of  their 
duties,  even  though  they  are  not  le- 
gally bound  to  indemnify  them.  Fuller 
II.  Groton,  u  Gray  (Mass.)  140;  Nel- 
son V.  Milford,  7  Pick.  (Mass-)  18; 
Bancroft ;'.  Lynnfield,  18  Pick.  (Mass.) 
56S;  29  Am.  Dec, 6231  Hadsell  !>.  Han- 
cock,  3   Gray  (Mass.)  536;   Friend  f. 
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imposed  to  meet  general  or  contingent  expenses  not  yet  incurred,' 

Necessary  public  buildings  may  be  provided ;  *  and  the  purchase 

and  embellishment  of  land  for  a  park  for  the  enjoyment  of  the 
citizens.' 
The  establishment  and  maintenance  of  schools ;  *  the  suste- 

Gllbert,  loS  Mass.  408.   And  31 
V.  State,  90  Ind.  29;  46  Am.  Rep.  191. 

But   In   Bristol   v.  Johnion,  34  Mich.  In  Culbertson   v.  Witbeck  Co., 

133,   a    statute    providing  for   raising  U.  S.  316,  it  was  held   tiiat  where  the 

monej  by  tax  to  reimburse  a  township  record  of  the  proceedings  of  a  counlj 

treasurer  (or  the  sum  paid  by  him  to  board  shows  an  appropriation  of  a  sum 

.   make   good   an  amount  of  the  public  of  money  for  illegal  purposes,  irame- 

monev,  of  which  he  had  been  robt>ed,  diately  followed   by  the   levy  of  a  tax 

was   held   to  be   unconstitutional  and  for  a  contingent  fund  to  defray  general 

void ;  though  in  Ford  v.  Clough,  8  Me.  expenses,  oral  testimony  showing  that 

334;  23  Am.  Dec.  513,  it  was  held  that  the   sum  was  actually  paid,  together 

a  town  might  release  a  doubtful  claim  with  record  evidence  of  the  payment 

against  Its  treasurer,  thereby   making  of  taxes  afterwards  levied  for  aitnilar 

him  a  competent  witness.  purposes.  Is  sufficient  to  show  that  the 

Id  Friend   v.  Giibert,  108  Mass.  408,  sum  voted  was  paid  out  of  the   levy 
It  was  held  that  a  town  has  power  to  then  made,  and  that  the  levy  and  sub- 
make   compensation,    over  and  above  sequent  proceedings  were  consequently 
the  contract   price,  for  labor  done   in  invalid, 
building  a  town  house.  3.   Harris  v.  Dubuclet,  30  L.a.  Ann. 

1.  Webster  i;.  Baltimore  County,  51  663;  but  not  if  the  state  debt  i»  thereby 

Md.   395 ;    Freeiand    v.    Hastings,   10  Increased  bej'ond  the  amount  limited 

Allen  (Mass.)   570;   State  v.  MlTwau-  by  the  constitution,  Nougues  f.  Doug- 

kee,  15  Wis.   121.   And   see  Spring  v.  lass,  7  Cal.  6j. 

Olney,  78  111.  101.     But  see  Midland  v.  An  appropriation  may  be  made  for 

Roscommon  Tp,,  39  Mich.  424.  the  repair  of  a  public  clock.     Wfllard 

There  is  no  valid  distinction,  In  prin-  v.  Newburyport,  13  Pick.  (Mass.)  137. 

ciple,  between  a  right  to  raise  money  S.  Atty.Gen'l  n.  Burrell,3i  Mich.  35; 

for  a  specific  object  yet  to  be  accom-  People  v.  Salomon,  51   III.  37;  Hessler 

filished,  and  a  right  to  raise  It  to  de-  v.  Drainage  Com'rs,  53  III.  105;  Peo- 

ray  the  expense  of  the  same  object  pie  c  Brislin,  So  111.  433;  Dunham  v. 

after   it   has    been   done.     Lowell    v.  People,  96  III.  331;  State  v.   Lefiing- 

Oliver.  8  Allen    (Mass.)  247.  And  see  well,  54  Mo.  458;  Matter  of  Central 

Morton   v.   Comptroller    Gen'l,  4   S.  Park  Com'rs.  50  N.  Y.  493;  Austin  w. 

Car.  430 ;  Hilbish   -v.   Catherman,  64  Coggeshall,  12  R.  I.  339 ;  34  Am,  Rep. 

Pa.  St.  154.  648.    And  see  Matter  of  Prospect  Park, 

!n  Marion  County  n.  I^ulsville,  etc.,  60  N.  Y.  398. 
R.  Co.,  91  Ky.  333,  It  was  held  that  the  4.  BchCMU.— Burr  v.  Carbondale,  76 
collection  of  a  turnpike  tax  levied  by  111.  456;  Horton  v.  Mobile  School 
a  county  under  proper  authority,  can-  Com'rs,  43  Ala.  598;  Board  of  Public 
not  be  defeated  upon  the  ground  that  Education  ii.  Bartow.  49  Ga.  133;  Marks 
there  was  no  turnpike  debt  due  when  v.  Purdue  University,  37  Ind.  ijj ; 
the  levy  was  made,  when  It  appears  Merrick  v.  Amherst,  12  Allen  (Mass.) 
that  money  had  been  borrowed  from  500;  Cushing  -o.  Newburyport,  10  Met. 
the  sinking  fund  of  the  county  to  par  (Mass.)  50S;  Opinion  of  Justices,  68 
the  debt,  and  had  not  been  repaid.  Me.  582;  Com.  v.  Hartman,  17  Pa.  St. 
Power  to  levy  taxes  for  general  or  con-  118;  Smith  v.  McCarthy.  56  Pa.  St. 
tlngent,  or  any  other  expenses  not  359;  Felty  v.  Uhler,  10  Phila.  (Pa.) 
otherwise  provided  for,  is  sufficiently  512;  Hanson  i^,  Vernon.  17  Iowa  38; 
broad  to  authorize  the  levy  of  a  tax  to  4  Am.  Rep.  115 ;  Marshall  v.  Donovan, 
pay  ordinary  debts.  Spring  k.  Oiney,  10  Bush  (Ky.)  681;  Bennington  i', 
78  111.  101.  Park,  so  Vt.  178;  Williams  u.  School 
But  the  improper  appropriation  of  a  Dist.  No,  6,  33  Vt.171;  Curtis  t'.  Whip- 
fund  raised  to  meet  general  or  contin-  pie,  34  Wis.  ijo;  I  Am.  Rep.  187;  Kelly 
gent  expenses,  vitiates  the  tax  and  all  v.  Pittsburgh,  104  U.  S.  78;  Antoni  i'. 
proceedings  under  it.     Culbertson  i'.  Wright,  33  Gratl.  (Va.)  857;Gordoa  p. 
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nance  and  support  of  the  poor ;  *  donations  for  charitable  pur- 
poses ;  •  pensions  to  persons  who  have  served  in  the  army  or  navy, 

.  be^ODd  the  power  of  the  legisliture, 

■)  543:  Collins  V.  Mod  void. 

HendersoD,Ti  Bush  ({fy.)74;  billing-  BoIhmiIIioiim. — It  has  been  held  that 

ham  V,  Snow,  5  Mass.  547 ;  Luehrman  a  schoolhouse  to  be  leased  to  an  acad- 

V.  Taxing  Dlst,  J   Lea  (Tenn.)   443;  emj  corporation  may  be  erected,  Holt 

Munun  v.  CoUlngwood,  9  U.  C.  C.  t.  Antrim,  64  N.  H.  184;  and  a  district 

P.  497.     And   see   Schools,  vol.    31,  nay   unite  with  other  parties  in  the 

p.  838.  erection  of  a  building,  one  part  to  be 

The  power  of  towns  to  raise  money  owned   by   the   district  as    a   school- 

for  the  support  of  town  schools  is  not  house,  and  the  othei  to  be  owned  bj 

restricted  to  the  amount  necessary  to  other  parties  as  a  public  hall.     Eddyu. 

rapport   the    schools,   originally   pro-  Wilson,  43  Vt.  361;   George  c'.  School 

Tided   for,   but   Ihej   may  also   grant  Dist,  6  Met  (Mass.)  497. 

money  to  support  other  town  schools  1.  Support  of  Foor. — The  Shepherd's 

for  instruction  in  branches  of  knowl-  Fold   v.   New   York,   96   N.   Y.    13;; 

edge  not  required   nor  taught  in  such  Knowlton  -o.  Rock  County,  9  Wis.  410. 

tchools.     Gushing  v.  Newburyport,  10  And  see  State  v.  Douglas  County,  18 

Met.  (Mass.)  joS.     And  high  schools  Neb.  601. 

in  which  other  languages  than  English  In    State  v.   Nelson   County,   i    N. 

are  taught,  may  be  maintained.  Stuart  Dak.  ^,  a  statute  authorizing  counties 

V.  School  Dist.  No.  1,  30  Mich.  69.  to  Issue  l>onds  to   procure  seed  grain 

Voimal  lelUMla  are  public  institutions  for  needy  farmers  resident  therein,  was 

in  aid  of  which  the  power  to  tai  may  held  to  b«  for  a  public  purpose,  and 

be  granted,  even  though  the  constitu-  therefore   constitutional,  it   lieing   in- 

tion    eipressly   directs   the    establish-  tended  as  a  measure  for  the  necessary 

ment  of  other  forms  of   schools,  and  support  of  the  poor;   and  in  Briggs  v. 

omits  the  mention  of  normal  schools.  Whipple,6Vt.  95,  where  the  overseers 

Briggs  f.  Johnson  County,  4  Diil.  (U.  of  the  poor  incurred   expense  in  de- 

S.)  14S.  Tending  a  suit  brought  against  them. 

The  constitutional  provision   direct-  on  account  of  acts  performed  by  them 

tng   the   maintenance  of  free   schools  with  a  view  to  rendering  assistance  to 

for  at  least  four  months,  amounts  to  a  a  pauper,  a  tax  voted  by  the  town  to 

mandate  to  the  legislature  to  provide  defray  such   expenses  was  held  to  be 

the  means  of  sustaining  a  free  school  legal. 

in  each  district  in  the  state   for  that  But  the  poor  who  may  be   assisted 

time  at  least,  and  does  not  prohibit  a  and  supported   at  public   expense  are 

larger  provision.     State  f.  Miller,  65  those  who  are  entirely'  destitute  and 

Mo.  5a  helpless,    and    depend'ent    on    public 

PHnt*  and  BMtuian  Bobooli.— But  charity.      State   -v.   Osawkee    Tp.,    14 

the   power  (o  tax   must  be  exercised  Kan.  418;  19  Am.  Rep.  99.     And  see 

in  aid  of  public  schools  only,  Uxation  Budd  v.  New  York,  143  U.  S.  517. 

In  aid  of  mere    private  or    sectarian  S.  CliaxlUai. — Booth  v.  Woodbury,  31 

Institutions   t>eing    illegal    and    void.  Conn.  118.     And  see  People  i>.  Glow- 

Atchison,  etc.,  R.  Co.  v.  Atchison,  47  acki,   2    Thomp.    &   C.    (N.  Y.)  436. 

Kan.  713 ;  People  v.  McAdams,  82  III.  But  special  legislation  is  necessary  to 

156;  Hanson  r.  Vernon,  27  Iowa  38;  1  authorize    a   municipality   to   tax   for 

Am.  Rep.  25;  Jenkins  -u.  Andover.  103  such  purposes.    St   Mari-'s  Industrial 

Masi.  94 ;  Curtis  v.  Whipple,   24  Wis.  School  v.  Brown,  45  Md.  310. 

350;  1  Am.  Rep.  187.  And'see  Higgins  Gifts  to  unfortunate   cfasses  of  so- 

V.  Prater,  91  Ky.  6.    But  see   Merrick  ciety,  as  the  indigent,  blind,  the  deaf 

V.  Amherst,  12  Allen  (Mass.)  500.  and  dumb,  or  insane,  or  grants  to  par- 

In   Barrett   -v.   Winnipeg,    19   Can.  ticuiar  colleges  or  schools,  or  grants  of 

Sup.  Ct.  374,  an  act  depriving  Catholics  pensions,  swords  or  other  mementoes 

of  the   right   to   have    their  children  for  past  services,  involving  the  general 

taught  according  to  the  rules  of  their  good  indirectly  and  in  a  slight  degree, 

church,  and  compeUing  them   to  con-  are  frequently  made,  and  never  ques- 

tribute   to   the  support   of  schools  to  tioned.     Booth  v.  Woodbury,  32  Conn, 

which  they  could  not  conscientiously  iiS.      See  also    Baldwin   i>.   Douglas 

send  their  children,  was  held  to  be  County  (Neb.  1893),  55  N.  W.  Rep.  8;j. 
95 
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or  who  have  performed  other  public  services;'  and  bounties  to 
volunteers  enlisting  in  the  military  service  of  the  Untied  Stales* 
are  all  considered  public  purposes  for  which  a  tax  may  be  levied. 

and  not  to  BoldJers.  No  effective  sup- 
port  or  BSEistance  U  furniBhed  by  giv- 
ing increased  compensation  to  those 
already  enlisted  and  whose  services  as 
soldiers  are  already  subjected  to  the 
government,  Fowler  v.  Danvers,  S 
Allen  (Mass.)  80;  Stetson  !■.  Kempton, 
13  Mass.  Z73  ;  but  a  vote  to  pay  a  bounty 
to  those  who  have  enlisted  or  shall 
enlist,  la  iiTvalid  only  as  to  thoae  who 
have  enlisted  at  its  passage.  Crowetl 
-r.  Hopkinton,  45  N.  H.  9;  Shackford 
V.  Newington,  4G  N.  H.  415.  See  also 
Briscoe  t.  Allison,  43  111.  191  ;  Taylor 
1'.  Thompson,  43  III.  9. 

It  is  not  unconstitutional  to  imposes 
tax,  for  the  purpose  of  relieving  the 
Inhabitants  of  a  town  from  the  burden 
of  a  draft,  upon  persons  who  were  not 
liable  to  be  drafted  into  service.  The 
tax  is  for  the  common  benelit.  State 
f.  Jackson,  31  N.  J.  L.  i8g. 

Taxation  may  be  used  for  the  pur- 
pose of  refundmc  money  contributed 
into  a  common  fund  for  the  genervl 
purpose  of  filling  quotas  of  troops. 
Freeland  v.  Hastings,  10  Allen  (Mass.) 
670;  Fowlerr.DanverB,8AIlen(Mass.) 
80;  Opinion  of  Judges,  51  Me.  595; 
Shackford  v.  Newington,  46  N.  H.  415; 
Waldo  V.  Portland,  33  Conn.  363;  Bar- 
tholomew V.  Marwinton,  33  Conn.  408  \ 
Booth  V.  Woodburr,  31  Conn.  ia8; 
Johnson  r.  Campbell,  49  111,  316;  Mta- 
ner  v.  Builard,  43  III.  470;  Sullivan  v. 
State,  66  III.  7s ;  State  i'.  Jackson,  31 
N.  J.  L.  190;  Weister  v.  Hude,  c,i  Ps. 
St.  474;  Kelly  V.  Marshall,  69  ^a.  St 
319;  Susquehanna  Depots.  Barry,  61 
Pa.  SL317;  Micheltree  v.  Sweeiy,  70 
Pa.  St.  378;  Grim  t:  Weissenberg 
School  Dist.,  57  Pa,  St.  433;  98  Am. 
Dec.  337.  And  see  Buhl  v.  Spring- 
wells  Tp.,  14  Mich.  398;  Washing- 
ton County  V.  Berwick,  56  Pa.  St.  467  ; 
Felty  V.  Uhler,  10  Phila.  (Pa.)  513. 
But  when  the  money  is  advanced  by 
individuals,  it  must  tiave  been  on  the 
faith  that  it  would  be  refunded.  State 
r.  Sullivan,  43  III.  412;  Cass  Tp.  r. 
Dillon,  16  Ohio  38;  Miller  t:  Grandy, 
13  Mich.  .i;4o;  People  r.  Woodhull,  14 
Mich.  jS;  Micheltree  v.  Sweezy,  70  Pa. 
St.  378;  Tyson  r.  School  Directors,  Jt 
Pa.  St.  9;  Perkins  t:  Milford,  59  Me. 
315;  Cole  V.   Bedford,  97  Mass.  336; 


But  donations  of  money  raised  by 
taxation  are  invalid  when  the  donee  is 
a  mere  private  institution  and  not 
under  the  control  of  the  ^vernment, 
and  having  no  connection  with  it. 
Hitchcock  11.  St.  Louis,  49  Mo.  484; 
Philadelphia  Assoc,  v.  Wood,  39  Pa, 
St.  Sj.  But  see  Shepherd's  Fold  i-. 
New  York,  96  N.  Y.  137. 

1.  Booth  II.  Woodbdry,3)  Conn.  118. 
See  also  Pk-jsions,  vol.  18,  p.  283. 

In  Exempt  Fireman's  Fund  v.  Rome, 
93  N.  Y.  313,  taxation  for  the  benefit 
of  firemen  who  had  earned  exemption 
by  the  performance  of  duty  for  a  re- 
quired period,  was  upheld,  notwith- 
fitanding  a  constitutional  provision 
prohibiting  giving  the  moneys  of  the 
state  to,  or  in  aid  of,  any  association, 
corporation,  or  private  undertaking. 

S.  BonutleB. — Brodheadu. Milwaukee, 
i9Wis.634;  88  Am.  Dec.  711 ;  Dine- 
hart  r.  La  Fayette,  19  Wis.  677; 
Wahlschlager  v.  Liberty,  33  Wis.  363; 
Booth  V.  Woodbury,  32  Conn.  iiS; 
Taylor  v.  Thompson,  43  111.  9;  Hen- 
deri<on  t>.  Lagow,  4]  III.  360;  Briscoe 
t.  Allison,  43  111.  391;  Misnerr.  Bui- 
lard, 43  111.  470;  Johnson  II.  Campbell, 
49  III.  316;  Stebbina  t>.  Leaman,  47  III. 
353;  State  V.  Sullivan,  43  111.  413; 
Veazie  v.  China,  50  Me.  ^18 ;  Cunning- 
ham r.  Mitchell,  67  Pa.  St.  78;  Speer 
T'.  School  Directors,  50  Pa,  St,  150; 
Ahl  ti.  Gleim,  53  Pa.  !)t.  431;  Cass  Tp. 
V.  Dlllen,  16  Ohio  St.  38:  Sute  v. 
Harris,  17  Ohio  St.  60S.  And  see  Jones 
If.  Chamberlain,  109  N.  Y.  100;  Cun- 
ningham V.  Mitchell,  67  Pa.  St.  78; 
Kunkle  V.  Franklin,  13  Minn.  117;  97 
Am.  Dec.  136;  Comer  11.  Folsom,  13 
Minn.  30,s;  Wilson  v.  Buckmass,  13 
Minn.  441.  And  see  Municipal 
Corporations,  vol.  15,  p.  1052.  But 
see  Ferguson  i'.  Landram,  1  Bush 
(Ky.)  ,S48.  where  it  wag  held  that  no 
state,  by  her  own  legislation,  can  tax 
her  own  citizens  for  aiding  or  opposing 
the  prosecution  of  a  national  war  for 
which  they  have  been,  or  are  liable  to 
be,  taxed  by  the  general   government. 

Towns  cannot  be  compelled  to  levya 
tax  for  such  a  purpose.  State  v.  Tap- 
pan,  39  Wis.  664;  9  Am,  Rep.  633; 
Tvson  V.  School  Directors,  51  Pa. 
St,  9, 

The  bounties  which  may  be  paid  are 
those  paid,  or  agreed  to  be  paid,  tor    Co\ 


'.  Bay  tow  I 
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4.  What  Parposes  are  5ot  Public. — Taxes  cannot  be  levied  to  aid 
a  mere  private  manufacturing  enterprise  ; '  nor  to  aid  individuals 
in  rebuilding  a  large  district  destroyed  by  fire  ;  *  nor  by  towns  and 
municipalities  to  furnish  amusements,  or  celebrate  the  anniversary 

see   Hilbish   v.  Catherman.  64  Pa.  St.  Mfg.  Co.,  1  Sneed  (Tenn.)  69S;  Scuf- 

l54,andState  J',  Richland  Tp.,  20  Ohio  Hetown    Fence  Co.  ;'.  McAllister,   \2 

St-  T,<>2\  and  moneys  advanced  in  aid  of  Bush   (Kv.)  ■  31J;    Commercial    Nat. 

fam*ilics  or  persons  who  have  enlisted  Bank  v.  Tola,  i  Dill.  [EJ.  S.)  31;^;  Citi- 

and  hiive  been  duly  mustered  into  the  zens'  Sav.,  etc.,  Assoc,  r-.  Topeka  City, 

miliury  service  of  the   United  Stntes,  JO 'Wall.   (U.  S.)   655=   allhough  the 

may  be  repaid  bt-  taxation.    Lowell  i'.  amount  loaned  is  secured   by  a  mort- 

Oli'ver.  8  Allen  (\Ibs8.)  247;  Brodhead  gage  on  the  works;   Allen  t<.  Jav,  60 

:-.  Milwaukee,,  19  Wis.  624;   S8   Am.  Me.   [24;  11   Am.    Rep.  185;  Tarkers- 

IJec.  711;   Dinehart  v.  LaFayette,  19  burg  v.  Brown,   106   U.   S.  4S7.     And 

Wis.  677.    But  taxescannot  beimposed  the   fact   that   the   corporation   would 

for  the   purpose   of   refunding  money  tend  to  increase  the  business  prosperity 

paid  by  individuals  for  obtaining  sub-  of  the  town,  does  not  render  its  pur- 

Mitutes.  Freeland  v.  Hastings,  10  Allen  pose  public:.     Weismer  i',  Douglas,  64 

(Mass.)  570:  Esle/  i.  Westminster,  97  N.  Y.  91  ;  21  Am.  Rep.  586. 

Mass,  334;   Moulton   v.  Raymond,  60  Where  a  village  agreed,  in  consider- 

Me.m:  Opinion  of   Judges  (Me.), a  ation  of  the  erection  of  a  stave  mill 

Am.  L.  Reg.  N.  S.  621 ;   Thompson  v.  within  its  limits,  giving  employment 

PittEton,  59  Me.  545;  Croweil  v.  Hop-  to  70  persons,"  toeipend  one  thousand 

kinton,  45  N.  H.  g;  Shackford  v.  New-  two  hundred  dollars  in  making  public 

ington,  46N.   H.  41;;   Kelly   v.  Mar-  improvements  by  draining  the  marsh, 

shall,  69  Pa.  St.  319;  Drake  I'.  Phillips,  and     improving     the     highways    and 

40   I!l.  3S8;    Usher   v.  Colchester,  JJ  streets  around  the  ground  to  be  occu- 

Conn.   <;67 ;   Ferguson   v.  Landram,  ;  pled  by"  the  mill,  the   monev  to  be 

Bush  (ky.)   330;  96  Am.    Dec.  350;  1  subject  to  the  check  of  the  mill  own- 

liush   (Ky.)   548.   And   see  Taylor   v.  er,  this  was  held  to  be  an  appropria- 

Thorapson,  42  111.  9 ;  Kunkle  11.  Frank-  Hon  tor  private  purposes  which  would 

lin,  13  Minn.  127;  97  Am.  Dec.  326.  not  warrant  a  tax.     Clee   v.  Sanders, 

In  People  v.  Onondaga  Countv,  16  74  Mich.  691. 

M  ich.  254,  it  was  held  that  where  indi-  Taxes   cannot  be  expended  in  con- 

viduals    raised    money  on   their  On'n  structing  a  dam  for  the  purpose  of  im- 

credit  for  bounty  purposes,  with  some  proving  a  private  water  power.   Coates 

expectation  that  the  town  authorities  v.  Campbell,  37  Minn.  49S. 

would  assume  it,  and  a  town    tneeting  Where   a    private  corporation  is  or- 

did   subsequently   assume   it    without  ganized  forthe  double  purposeofbulld- 

Stalutory    authority    for*  such    action,  ing  a  railway  and    erecting    a    Cotton 

such    attempted    assumption  was   in-  compress,  a  special  tax  voted  in  its  be- 

valid.     And  in  Tvson  i'.  School  Dlrec.  half  is  valid  to  the  extent  that  it  is  to 

tors,  5 1    Pa.    St.  ^it    was    held    that  a  be  used  for  the  purpose  of  building  the 

declaration  at  a  meeting  of  a  fund  asso-  railway  only;  that  being  a  public  im- 

cialioa,  made  by  its  presiderl,  that  all  provement,  and  the  other  being  a  mere 

payments  of  money  were  to  be  consid-  private     enterprise.       MacKenile    t). 

ered   as  lent   to  the   townsh'lp,  made  Wooley,  39  La.  Ann.  944. 

under  the  belief  that  the  legislature  In  Burlington  Tp.  v.  Beasley,  94  U. 

would  so  amend  the  law  as  to  author-  S.  310,  bonds  issued   by  a  town  to  aid 

ize  its  collection,  was  not  an  assurance  in  the  construction  and  equipment  of  a 

of  repayment,  which  would  authorize  steam  custom  mill  owned  by  indlvidu- 

the  imposition  of  a  tax.  ali,  were  upheld   under  two  statutes, 

1.  Opinion  of  Justices,  58  Me.  590;  one  of  which  provided  for  the  iasue  of 

English  V.  People,  96  III.  566  ;  Bissell  bonds  to  aid  in  building  bridges  in  the 

V.  Kankakee,  64  111,  149;  21  Am.  Rep.  construction  of  railroads,  water  power, 

(54;  Central   Branch,  etc.,   R.  Co.  v.  or  other  works  of   Internal   improve- 

Smith,  23  Kan.  745;  Commercial  Bank  ment,  and  the  other  declaring  that  all 

'.  lola,  9  Kan.  6S9;  Cushing  v.  New-  custom  grist  mills  are  public      '" 


J.  Car 


Zport,  10  Met.  (Mass.)  510;  Coates        1.  Lowell  t.  Boston,  m   Mass.  4h; 
ampbell,  37  Minn.  4c£;  Slate  if.     tj  Am.  Rep.  39;  Feldman  v.  Charles- 
Foley,  30  Minn.  350;  Cook  v.  Sumner     ton,  13  5.  Car.  57;  55  Am.  Rep,  6. 
35  C.  of  L.— 7  97 
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of  a  great  event  of  national  or  historical  iiiterest ;  *  nor  can  money- 
raised  by  taxation  be  given  away.* 

5.  Knit  Benefit  the  Locality  Taxed. — The  tax  must  inure  to  the- 
benefit  of  the  district  or  locality  taxed  ;  '  but  local  taxation  for  a 

1.  A  town  hsB  no  authority  to  appro-  Am.  Dec.  joS;  State  v.  Tappan,  391 
priate  mooej  to  be  used  in  celebrating  Wis.  664;  9  Am,  Rep.  f>i%\  U.  S.  ti- 
the Fourth  of  July,  Mood  f.  Lynn,  i  Memphis,  97  U.  5.  184 ;  Louisiana  v. 
Allen  (Mass.)  103;  Gerrvr.Stoneham,  Piliburv,  105  U.  S.  395;  Harter  v. 
I  Allen  (Mass.)  319;  if ew  London  ti.  Kernochan,  103  U.  S.  56^;  Livingston 
Bralnard,  33  Conn.  i;5];  Hodges 't>.  County  v.  Darlington,  101  U.  S.  407; 
BuHaio,  1  Den.  (N.  Y.)  no;  or  the  Tajlor  i>.  Chandler,  9  Heiak.  CTenn.} 
anniverBarj  of  the  surrender  of  Lord  349;  Arbeguat  v.  Louisville,  3   Bush 


349;  Arbei 

(fey.)   271; 


ComwalHs,    Taah  v.  Adams,  10  Cujh.  (Ky.)   271;    Bromley   v.   Reynolds, 

(Mass.)  353 ;  nor  can  a  municipal  cor-  Utah  531; ;  Hutchinson  v.  Ozark  Land 

poi«tlon  ratoe  money  to  furnish  enter-  Co.,  57  Ark.  554.     And  see  infra,  this 

talDmentforeuestsorthemunicipality.  title,  Mauicifal  Taxation. 
Law  V.  People,  87  III.  385 ;  Hodges  v.        The  power  to  lax  should  be  exerted 

Buffalo,  3  Den.  (N.  Y.)  no.     And  see  only  in  behalf  of  those  purposes  which 

Municipal   Corporations,  vol.   15,  have   been   recognized   by   l^lslative 

p.  loji.  and  judicial  precedents  aa  local  pur- 

I.  It  la  not  competent  for  the  legis-  poses.     Hawkins  i^  Carroll  Count}?, 50 

lature  to  make  a  gift  of  the  common  Miss.  735. 

property  or  of  a  sum  of  money  to  be         An     incorporated     village    has    no 

raised  by  taxation,  where  no  posaible  power  to  levy  a  tax  for  the  payment  al 

pub1icbenefit,direct  or  Indirect,  can  be  the   salaries    of    town   officers,   Drake 

derived  therefrom.     Hooper  ir.  Emery,  -v.   Ogden,   118   111.  603;   nor  can  the 

i4Me.375;  BristolTi. Johnson,  J4  Mich,  legislature  compel  an  adjoining  town 

And  see   Pease   v,   Chicago,   11  to  be  taxed  for  the  payment  of  debts 

„  o.  previously  contracted  by  a  city.     Mat- 

■.  People  V.  Salem,   20  Mich.  452;  4  ter  of  Prospect  Park,  60  N.  V^.  398. 
Am.   Rep.   400;    Atty.   Gen'l   v.    Bay         In   Farris  i>.  Vannier,  6  Dakota  1S6, 

Coun^,  uMlch,  46;  Ryeraon   v.   Uf-  it  was  held  that  a  tax  upon  personal 

ley,  16  Mich.  376;   People  v.  Parks,  j8  property   in   an   unorganized   county, 

Cal.   634;   Lockwood   v.  St  Louia,  34  for  the  exclusive  benefit  of  a  contlgu- 

Mo.  3a;   State   v,  Lefiingwell,  54  Mo.  ous  organized  county,  was  an  attempt 


'S. 


384;     to  tax  one  community  for  the  benefit 


County  1'.  Weider,  64  of  another,  and  voi 
III  427;  Lexington  v.  McQuillan,  9  In  Belle  Point  ii.  Pence  <Ky.  1891). 
Dana  (Ky.)  513;  35  Am.  Dec.  159;  17  S.  W.  Rep.  197,  a  statute  providing 
Howell  V.  Bristol,  8  Bush  (Ky.)  493;  for  taxing  a  toin  to  educate  an  entire 
People  V.  Public  Schools,  78  111.  136;  school  district,  was  held  invalid. 
Hammett  v.  Philadelphia,  65  Pa.  St.  An  act  providing  that  the  taxes  coN 
146;  3  Am.  Rep.  615;  In  re  Washing-  lected  for  county  and  township  pur.  ■ 
ton  Ave.,  69  Pa,  St.  353;  Durach's  Ap-  poses  b_v  several  counties  and  town- 
peal,  63  Fa.  St.  491 ;  Anderson  v.  ships  thorough  which  a  railroad  ran. 
Kerns  Draining  Co.,  14  Ind.  199;  77  should  be  set  apart  by  the  county 
Am.  Dec.  63;  Marks  v.  Purdue  Un-  treasurer  as  a  sinking  fund  to  redeem 
ivetsity,  37  Ind.  \t,^\  Zanesville  v.  the  t>onds  issued  by  any  township  or 
Richards,  5  Ohio  St.  589;  Mobile  v.  townships  in  such  county,  in  aid  of  the 
Dargan,  45  Ala.  310;  People  t>,  Dutch-  railroad,  is  unconstitutional,  as  its  ef- 
e*s  County,  I  Hill  (N.Y.)5o;  Gordon  feet  Is  to  devote  Uxes  levied  for  county 
V.  Cornes,  47  N.  Y.  608;  Matter  of  and  township  purposes  to  the  payment 
Prospect  Park,  60  N.  Y.  398 ;  Ben-  of  the  debts  of  only  those  townships 
nington  v.  Park,  50  Vt,  178;  Farris  issuing  bonds.  Sleight  v.  People,  74 
T>.  Vannier,  6  Dakota  186;  Parsons  v.  111.  47 ;  Allhands  tj.  People,  82  III.  234. 
Goshen,  11  Pick.  (Mass:)  79G;  Baiti-  AppoTttonmaiit  of  Oanaral  TaxM  t» 
more  v.  Hughes,  i  Gill  &  J.  (Md.)  Local  SlvtHott.— The  state,  however, 
^o;  Talbot  County  v.  Queen  Anne's  may  apportion  the  taxes  for  general 
County,  50  Md.  ]6o;  Prince  George's  purposes  amongst  the  several  counties 
County  V.  Laurel,  70  Md.  443;  Wil-  and  towns,  authorizing  and  requiring 
lietne  v.  Cammack,  27   Miss.  309;  61  them  to  provide  for  it  by  local  ti 
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purpose  of  general  interest  may  be  valid  when  the  benefits  de- 
rived accrue  principally,  even  though  not  entirely,  to  the  locality 
taxed  ;  *  and  if  beneficial  to  different  localities  or  districts,  the  tax 
may  be  Mportioned  between  them  in  proportion  to  the  benefits 
received.* 

General  results,  however,  are  all  that  can  be  expected ;  that 
each  taxpayer  shall  be  benefited  by  the  expenditure  is  not  re- 
quired.* The  burden  of  taxation  may  be  imposed  where  the 
t^slature  considers  that  it  ought  to  rest,'*  and  the  unlawfulness 

People  V.  SBlem,  ao  Mich.  4^2;  4  Am.  Progpect  Park,  60  N.  Y.  398;  State  v. 

Rep.   ^oo;  People  v.  Springwells,   35  Newark,  44  N.  J.  L.  43*;  Benniogton 

Mich.  153;  People  v.  Monroe  County,  v.  Park,  jo   Vt.  178;   Will  County  v. 

36  Mich.  70;  People  11.  Jackson  County,  People,  110  111.  511;  Hensley  Tp.  u. 
u  Hich.  337;  Boyce  v.  5ebring(Midi.  People,  84  111.  544;  Burr  v.  Carbon> 
iSS7},33N.  W.  Rep.  81;;  Will  County  dale,  76  111.  455;  BriggB  -v.  JohntOO 
V.  People,  iio  111.51 1 ;  (Toniell  v.  Peo-  County,  4  Dill.  CU.  S.)  148;  SUte  v. 
pie,  107  111.  371;  Talbot  County  o.  Sauk  Countr,  70  Wi«.  4S5.  And  tee 
Q^een  Anne's  County,  50  Md.  145;  Spencer  v.  Merchant,  100  N.  Y.  585; 
Garrett  v.  Memphis,  s  Fed.  Rep.  860.  People  -u.  Dutcheu  County,  i  Hill  (N. 
And  sec  i»fra,  this  Utle,  Comfnlsory  Y.)  50;  President,  etc.,  of  Revenue  v. 
Mmuicifal  Taaatiim.  State,  43   Ala.  399;  Talbot  County  v, 

1.  See  Will  County  v.  People,   no  Queen   Anne's  County,   50    Md.   34^; 

111.511;   Marks  Ti.  Purdue   University,  Hannibal  v.  Marion   County,  69  Mo. 

37  Ind.  ijs;  Merrick  v,  Amherst,  ii  571;  Hamilton  «.  St.  Ixiuia  County  CL, 
Allen  (Nlass.)  500;  Com.  v.  Newbury-  15  Mo.  (;  State  v.  St.  Louis  Coun^ 
port,  103  Maw.  139:  People  u.  Spring-  Ct.,  34  Mo.  546;  Greene  County  v. 
wells,  25  Mich.  153  ;  Callan  v.  Saginaw,  Lenoir  County,  93  N.  Car.  180. 

50  Mich.  7;  Klrbv  ?'.  Sbaw,  19  Pa.  St.  An  act  providing  for  the  construe. 

¥i8;  Gordon  rr.  Cornes,  47  N.  Y.  608;  Hon  of  a  state  road  Is  not  rendered  ud- 

homas  v.  Leiand,  34  Wepd.  (N.  Y.)  constitutional  by  the  fact  that  the  tax 

6j;   People  r.  Whyler,  41   Cal.   351;  Imposed  for  Its  construction  obliges  a 

Gilman   v.   Sheboygan,  3  Black    (U.  town   to  pay  more  than  the  sum  ei- 

S.)  jio.                                        -  pended  in  building  that  portion  of  the 

A  city  may  erect  Improvements  de-  road  situated   within   its   own   limits. 

signed    to    accommodate   the     larger  Mahanoy  Tp.  v.  Comty,  103  Pa.  St.  363. 

bodies  with  which  they  are  Identified,  >.  Taylor   v.   Thompuin,  4]   III.  9; 

and    pay   for  the    same   by   taxation.  Brown  v.  Denver,  3  Colo.   169;  How- 

where  the  city,   as   such,   will   derive  ellv.  Brlstol.S  Bush  (Ky.J  493;  Shelbr 

benefits    from    having    these    bodies  County  Judge  v.  Shelby  R.  Co.,  5  Bush 

generously  accommodated  within    its  (Ky.)    I3j ;     Thomas    v.    Leiand,   34 

limit);  but  the  legislature  cannot  com-  Wend.  (N.  Y.)  65;  Kirby  i^.  Shaw,  19 

pel  It  to  do  so.     Callam  v.  Saginaw,  jo  Pa.  St.  35S ;  New  Orleans  v.   Cazelar, 

Mich.  7.  And  in  Philadelphia  T>.  Field,  37  La,  Ann.  ij6;  Patton  i'.  Springfield, 

jS  Pa.   St   310,  an  act  providing  for  99Mass.637.     And  see  Norriss.  Waco, 

the  construction  of  a  bridge  over  the  vj  Tei.  635 ;  New  York,  etc.,  R,  Co.  v. 

Schuylkill    river  at  Philadelphia,  and  Merriam  County,  48  Ohio  St.  349. 

requiring  the  city  to  bear  the  expense.  It  is  Dot  essential  to  the  right  of  taia- 

was  sustained.     And   see    Gmnby  v.  tlon  that  the    public  work   proposed 

Thurston,  33  Conn.  416.  should  be  one  of  uniform  advantage  to 

I,  Kirl^   V.   Shaw,   19  Pa.  St.  358 ;  all  the  people  of  the  state.     Benning- 

Serrill  v.  Philadelphia,  38  Pa.  SL  355 ;  ton  v.  Park,  50  Vt.  178 ;   Allen  v.  Jay, 

Salem  Turnpike,"  etc..  Bridge   Co.  v.  60  Me.  140 ;  1 1  Am.  Rep.  185 ;  People 

Eisci  Coun^,  100  Mass.  383;  Com.  v.  v.  Whyler,  41   Cal.  351 ;   Baltimore  v. 

Newburrport,   103  Mass.    119;   King-  Hughes,  1  Gill  &  J.  (Md.)  480;    SUte 

ham,eU.,BridgeCo.i'.NorfolkCoun-  v.  Bloomfield,  4?  N.  J.L.443;   Taylor 

t7,6  Alien  (Mass.)  3S3iCarterB.Cam-  v.   Chandler,  9   Heisk.   {Tenn.)   349; 

bridge,   etc..   Bridge  Prop.,  104  Mass.  Kelly  v.  Pittsburgh,  85  Pa.  St.  170;  17 

336;   Norwich  V.   Hampshire  County,  Am.  Dec.  733. 

13  Pick.  (MaM.)  60;  Thomas  i^.  Le-  4.  People  v.  Richmond  CouDty,  30 

land,  24  Wend.  (N,  Y.)65;  Matter  of  N,  Y.aja;  Litchfield  v.  Venion,4i  M. 
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and  unfairness  must  be  apparent  to  justify  the  interposition  of 
the  courts,* 

But  it  is  not  always  necessary,  to  give  locality  to  the  purpose, 
that  the  expenditure  should  be  made  in  the  district  taxed,  or  that 
the  public  work  created  by  means  of  the  tax  should  be  erected 
within  the  district.*  The  purpose  of  procuring  the  location  of  a 
work  of  public  improvement  within  the  corporate  limits  of  the 
taxing  district  is  a  local  public  purpose.' 

VI.  THUres  taxable— l.  Polli. — Poll  taxes,  or  capitation  taxes, 
are  taxes  of  a  specific  sum  upon  each  person.*  The  constitutions 
of  many  states  provide  for  their  imposition,  and  sometimes  limit 


Y.  113;    Sanborn   v.   Rice   County,  9  County,  50  Md.  345;  Wright  v.  People, 

Minn.     173;     Grin)    v.    WeUsentierg  87III.  jSj;   Halsev  i'.   People.  84    lit. 

School   Dist.,  57  Pa.St.433;   98   Am.  89;  Qulncy,  etc.,  R,  Co.  u.  Morris,  84 

Dec,  317;    Hammett   i'.  Philadelphia,  III.   410;   Carter    v.  Cambridge,   etc., 

65  Pa.  St.  146;  3  Am.Rep.6is;  Weber  Bridge  Prop,  104  Mass, 136;  Com.  i>. 

V.  Relnhard.  73  Pa.  St.  370;    13  Am.  Newburyport,     103     Mass.     139;     St. 

Rep.   747;    Philadelphia   -v.   Field,    -iS  Joseph,    etc.,     R.    Co.    v.    Buchanan 

Pa.  St.  316;   Hewitt's  Appeal,  88  Pa.  County  CI.,   39  Mo.   48.1;;    Walker   t; 

St.   ss;    Shaw  r.  Dennis,  10   IH.40J;  Cincinnati,i[  Ohio  St.  14;  8  Am.  Rep. 

KagaV  V.  Reclamation  Dist.  No.  108,  14;   State  v.  Charleston,  10  Rich.  (S. 

iTi   U.  S.  701;  Livingston  County  t'.  Car.)  491 ;   Charleston   -v.  Wentworth 

Diirlington,  101    U.  S.  407;    Kelly  v.  St.  Baptist  Church, 4  Strobh.  (S.  Car.) 

Pittsburgh,  104  U.S.  78;  Martinr.Dix,  306;  People  r,  Kelly,  5   Abb.  N,  Cas. 

SJ  Miss,  y;  1+  Am.  Rep.  661 ;   Atty.  (N.  Y.)  383;    76  N.  V,  489;   McCallle 

fcen'l  V.  Cambridge,  16  Gray  (Mass.)  v.  Chattanooga,  3  Head  (Tenn.)  317 ; 

347;  Linton  I'.  Athena,   53    Ga.    s8S;  Louisville,   etc.,  R.  Co.  t:    Davidson 

Sloner  v.  Flournov,  38  La.  Ann.  fieo;  County,  i  Sneed  (Tenn.)  637;  62  Am. 


(Mass.)  268;  Uhrig  t.  Sl.'Louis,44 
Mo.  458;  St,  Joseph  :-.  Farrell,  lot 
Mo.  437. 

In  general,  whenever  b  local  im- 
provement is  authorized,  it  is  for  the 
legislature  to  prescribe  the  way  in 
which  the  means  to  meet  its  cost 
shall  be  raised,  whether  by  general  taxation 
T  by  laying  the  burden  upon     two  distri 


Dec.  414;   Moulto 

Fed.  Rep.  381;  Chicago,  etc.,  R.  Co. 
V.  Otoe  County,  16  Wall,  (U.  S.)  667; 
Otoe  County  v.  Baldwin,  iii  U.  S.  i  ; 
Montclair  :'.  Ramsdell,  107  U,  S.  153; 
Van  HoBtrup  v.  Madison  City,  i  Wall. 
(U.S.)  39.. 

Where  an  improvement  for  which 
iposed.  is  to  l>e  erected  in 
it  does  not   necessarily 


the  district  specially  benefited  by  the  follow  that  the  tax  imposed  upono.._ 
expenditure.  Hagar  v.  Reclamation  will  be  expended  in  the  other.  Halsey 
Dist.  No,  in8.  iit  U.S.  701.  And  see  v.  People, 84  III.89;  Wright ». People, 
Boro   V.  Philips   County,  4   Dili.   iU.    87  111.  583. 

The  power  of  a  town  does  not  extend 
to  raising  money  to  prosecute  work 
in  another  town.  Concord  v.  Bosca-' 
wen,  17  N.  H.  46s ;  Riley  v.  Rochester, 
9  N.  Y,  64.  And  Fee  State  v.  Leffing- 
we!l,54Nfo.4s8, 

>.  Livingston  County  i>.  Darlingtun, 
101  U.  S.  407;  Burr  'v.  Carbondale,  76 
111.455;  HensleyTp.  v.  People,  84  III. 
M4 ;  Marks  t\  Purdue  University,  37 
ind.  isj;  Waason  -u.  Wayne  County 
(Ohio),  37  Wkly,  L.  Bull.  134;  Merrick 
I'.  Amherst,  13  Allen  (Mass,)  500. 

4.  Head  Money  Cases,  18  Fed.  Rep. 
13s;  Hylton  V.  U.  S.,  3  Dall.  (U.S.) 
171 ;  Glasgow  r.  Rowse,  43  Mo.  4S0. 


„  R.<:o.,i 

•  B.Mon.  (Kv.)33o;  > 
lands,  4  Bue'h  (iCy.) 
Thompson,  43  111.  9;  i_jiiver  z'.  wasa- 
ington  Mills,  11  Allen  (Mais.)  368; 
Waterville  t.  Kennebec  County,  59 
Me.  80 ;  Weister  v.  Hade,  53  Pa.  St. 
47+;  New  Orieans  v.  Cazelar,  37  La, 
Ann.  156,  See  also  People  v.  East 
Snginaw,  33  Mich.  164;  Lamb  v.  Con- 
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their  amount,'  and  define  the  purposes  to  which  the  fund  raised 
from  them  shall  be  applied,  as,  for  example,  for  schools  or  high- 
ways.* In  Ohio  and  Maryland  they  are  declared  oppressive  and 
are  prohibited.'  Sometimes  their  payment  in  services  or  labor  is 
authorized.* 

The  imposition  of  poll  taxes  is  not  prohibited  by  the  constitu- 
tional requirements  of  equality  and  uniformity  of  taxation.'  Nor 
do  such  constitutional  provisions  preclude  exemption  from  poll 
taxes.* 

Residence,  not  citizenship,  fixes  the  liability  for  a  poll  tax.' 

Under  the  United  States  constitution,  the  federal  government 
can  lay  capitation  or  othtr  direct  taxes  only  in  proportion  ^  the  ; 
.  federal  census.*  ,     _  .-.  ;•      ;    ''.--.•"'  ■•". - 

2.  Pn^erty— a.  In  Gener.vl.— TK,e','t^rth',  .'''pro^rty,''  'wVen 
used  to  designate  the  subjects  of.  taxation,  includes  both  real  and 


1.  See  constitutions  of  the  various 
stales.  As  to  the  constitutionality  of 
poll  taxes,  see  Faribault  v.  Misener,  20 
"'■    1.  396;  Sawjer  f.  Alton,  4  III.  117: 


Lea   (Tenn.)   65;    Hassett  -u.  Walls, 
Nev,  3S7 :  Taylor  v.  Chandler,  9  Heisk'. 
[Tenn  )   349 ;   Burch  t.  Savannah,  41 

1.  See  State  v.  Cobh,  8  S.  Car.  123 ; 
Shaver  v,  Robinson,  rjq  Ala.  195 ; 
Sawyer  v.  Alton.  4  111.  ['27;  Woodard 
I'.  Isham,  43  Vt.  123. 

C«Il*etloiL. —  In  Labatiie  r'.  Dean,  47 
Ten.  90^  it  was  held  that  a  county  poll 
tax  imposed  by  the  act  of  the  legisla- 
ture does  not,  in  order  to  authorize  its 
collection,   require    an   order   of    the 

S.  See  Ohio  conetitulion,  and  H/ary- 
'md  Declaration  of  Rights 


;  Pleasant 
■a  County 
V.  Nelson,  19  Kan.  134;  37  Am.  Rep. 
101  ;  Comer  v.  Folsom,  13  Minn.  319; 
Fox  I'.  Rockford,  38  III.  451 ;  Macomb 
V.  Tn-addle,  4  III.  App.  354;  State  v. 
Halifax,  4  Dcv.(N.  Car.)  3'45.  See  also 
ju/ra,  this  title.  Power  to  Tax. 
6.  Faribault  r.  Misener,  ao  Minn. 
See  also  Opinion  of  Justices,  i 


t.  {Mai 


4.  Sawyer  !■.  Alton,  4  III.  137.   See     N.  J.  L.  367. 


State  I'.  Ro*s,  33  N.  \.  L.  517; 
Herriman  -o.  Stowers,  43  Me.  497; 
Parsons  i'.  Bangor,  61  Me.  457  ;  Thorn- 
dike  V.  Boston,  1  Met.  (Mass,)  342; 
Cabot  V.  ^ston,  i3  Cush.  (Mass.)  i;a; 
Lee  r'.  Boston,  2  Gray  (Mass.)  4S4: 
Carnoe  II.  Freetown,  9  Gray  [Mass.) 
3^7;  Kunli  V.  Davidson  County,6  Lea 
(Tenn.)  6?  ;  Woodard  i..  Isham,  43  Vt. 
133;  On  Yuen  Hai  Co.  v.  Robs,  8 
Sawy.  (U.  S.)  384;  State  -d.  Casper,  36 


also   Hassett   t.   Walls,   9   Ne 
Miller  r.  Gorman,  38  Pa.  St,  309, 

It  has  been  held  that  the 
of  road  labor  is  not  a  capitation  tax. 
Pleasant  v.  Kost,  29  111.  490;  Fen  i', 
Rockford,  38  111.  4si;  Macomb  v. 
Twaddle.  4  111,  App,'  354;  Sawyer  i/. 
Alton,  4  III.  127 ;  Overseers  of  Poor  v. 
Overseers  of  Poor,  6  Johns.  (N.  Y.)93; 
Johnston  v.  Macon,  6j  Ga,  652,  And 
f-ee    Starksboro     t.    Hinesburgh,    13 

Vt.  21^. 

8.  O'Ksne  !■. Treat,  25111.458;  Smith 
V.  Aberdeen,  ij  M  iss.  4;8:  Jones  v.  Per- 
son County,  107  N.  Car.  248.  And  see 
Washington  r.  State,  13  Ark.7S2;  Tay- 
lor r.  Chandler,  9  Heisk.  [Tenn.)  349; 
Faribault  r.   Misener,  20  Minn,   396; 


A  person  liable  for  poll  taxes  in  one 
town,  cannot  be  legally  assessed  for 
the  same  in  another  town,  and  if  so  as- 
sessed, even  with  his  own  consent,  he 
cannot  be  compelled  to  pay  the  lax  in 

Pick,  (Mass.)  7.' 

Persons  living  on  lands  subject  to 
the  jurisdiction  of  the  United  Stairs 
are  not  subject  to  poll  taxes  lei'ied  by 
a  state.  Opinion  of  Justices,  1  Met.' 
( Mass. )  580, 

8.  U.  S.  Const.,  art.  i,  (,  9.  See  Vea- 
lie  Bank  -v.  Fenno,  8  Wall.  (U.  S.) 
S33;  Hylton  p.  U.  S.,  3  Ball.  (U.  S.) 
171 ;  Louj;hborough  i^,  Blake.  5  Wheat. 
(U.  S.)  317;  Springer  v.  K .  S.,   102  U. 

S.  587. 
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personal  estate,*  and  usually,  applies  to  everything  which  is  visi- 
ble, tangible,  and  capable  of  valuation,  and  which  is  the  subject  of 
ownership ;  •  thus  licenses  are  property ;  *  and  corporate  fran- 
chises are  property,  and  taxable  as  such.^ 

b.  Personal  Property. — The  capital  stock  and  the  accumu- 
lated surplus  of  a  corporation  and  the  shares  of  its  capital  stock  * 
are  taxable  as  personal  property.  Mortgages  and  other  securities 
for  indebtedness,  money  secured  on  mortgage  or  otherwise,* 
moneys  due  on  contract  for  the  sale  of  real  estate,'  and  obliga- 

1.  Primm  v.  Belleville,  59  111.  143 ;  (Md.)  117 ;  People  v.  Board  of  Super- 

■   JacfcsonvlUfl p.  McConnel,   11III.138;  visors  (Mich.  i888),38  N.  W.  Rep.639; 

•'HudBal^^'i:-  WHt(ht,jciIlJ.  147;  State  State  r.  Redwood  Falls  Bldg.,  etc..  As- 

i..*Cotlfti<  i3  ST.  |.  t,.-s63r  •  ■■■  •    .  soc.,  41;  Minn,  154;  People  v.  Whar- 

%.  See     People  •».•*  mbernlji-  S«v.,  {»flby-i38  Cal.  461 ;  Doland  v.  Moone^, 

etc.,  Soc.,  51   Cal.  343;  31   Anr.  R«p.  T^iGal.u;  PbUadelphUSav.Fund  Soc. 

fi>4;    People   v.    Rains,   23  Cal.    133;  '  t'.  Yard,  9  Pa.  St.  339;  Perry  County  r. 

■rim  mw.  Belleville,  39  III.  141;   Peo-  Troutman,  8  Pa.  Co.  Ct.  Rep.  437.  And 

pie   v.   Worthlngton,  31    111.   171;   74  see  Hunter's  Appeal  (Fa.  1S86),  10  All. 

Am.  Dec. 86.  Rep.    439;     Loughlln's    Appeal    (Pa. 

In  Covington  Gas  Light  Co.  I'.  Cov-  18S7),  10  Atl.   Rep.  833;  Com.  r.  Le- 

Ington,  84  Kj.  94,  it  was  held  that  the  high   Vallej  R.   Co.,   104  Pa.  St.  89; 

term*  "  personal  estate,  and  any  prop-  Davenport  v.  Mississippi,  etc.,  R.  Co., 

erty  of  any  kind,"  Include  gas  pipes,  11  Iowa  539;  People  v.  Coleman,  53 

meters,  lamp  posts,  and  the  like,  Hun  (N,  Y.j  483 ;  State  t.  Gajlord,  73 

Taiaals  are  subject  to  state  taxation.  Wis.  316. 
Oteri  *.  Parker,4i  La.  Ann.  374,    And         Under  the  Nevi  Jersey  statutes  re- 

see  State  v.  Southern  Steamship  Co.,  quiring  property  ot  corporations  to  be 

13   La.   Ann.  497;  Howell  v.  State,  3  assessed  as  are  the  estatesof  individuals. 

Gill.  (Md.)  14;  Wheeling,  etc.,  Transp.  the  amount  of  loans  to  stockholders  of 

Co,  V.  Wheeling,  99  U.  S.  373.  a  building  and  loan  association,  which 

Orowlnc  erova  are  private  property,  the  notes,  bonds,  and  mortgages  repre- 

and  subject  to  taxation  as  such.     Peo-  gent  in  the  return  of  the  secretary,  are 

pie  V.  Gerke,  33  Cal.  677.  assets,  and  assessable  as  the  property 

Turnpike  Boada.— In  Frankfort,  etc.,  of  the  corporation.  State  tj.  Horn- 
Turnpike  Co.  ».  Com^  83  Kjr,  386,  it  baker,  41  N.  J.  L.  519. 
was  held  that  a  statute  au thorn ing  the  Where  lands  are  sold.and  the  grantor 
taxation  of  all  property,  authorized  reserves  merely  the  right  to  repur- 
the  imposition  of  taxes  on  turnpike  chase,  the  grantee  is  not  liable  to.taxa- 
Toada,  for  county  purposes.  tion  as  a  mortgagee  of  the  premises. 

lutozloattAK  Ilqnon  of  domestic  man-  Thomas      v.      Holmes     County,     67 

uf^cture,  not  kept  for  illegal  sale,  are  Miss.  754. 

subject  to  taxation  as  property.     Dun-         T.  People  v.  Ogdensbui^h,  48  N.  Y. 

bare.  Boston,  loi  Mass.  317.  390;  Ouachita  Countv  v.  Rumph,  43 

Dos*.— Under    the    Texas    constitu-  Ark.  jsj;  SUte  ii.  Raiid,  39  Minn.  503. 

tion,  dogs  are  not  recognized  as  prop-  And  see  Ferrine  v.  Jacobs,  64  Iowa  79. 


«rty  subject  to  an  ad  valorem  taxation.  Under  the  Illinois  constitution,  the 

Rh  f.  Cooper,  3  Tex.  App,  489-  legiHlature  has   power  to  impose  taxes 

Ababwlt  BiM&a. — In  Leon  Loan,  etc.,  upon    all   credits,   whether  for   lands 

Co,  V.  Board  of   Equalization   (Iowa,  soldorotherwlse,andmoneysloanedas 

1S93),  53  N.  W.  Rep.  94,  abstract  books  well  as  money  due  for  land  are  taxable, 

having  an  actual  market  value   were  whether  the  land  has  been  conveyed 

held  subject  to   taxation   as  personal  or   not.     People   v.   Worthington,   31 

property.  Ill,   170;  74  Am.   Dec.   86;   People  i'. 

8,  Drysdale  v.  Pradat,  45  Miss.  445  ;  Rhodes,  15  HI.  304. 

Coulson  V.  Harris.  43  Miss,  738.  Where  the  legislature  has  expressly 

«.  See  Taxation  (Corporatb).  exempted    mining    claims    from     the 

B.  See  Taxation  (Corporate).  operation  of   revenue  laws,  it  cannot 

t.  Gallatin     County   v.    Beattie,   3  be  presumed  that  it  intended  to  indl- 

Mont.   173;  Tax  Cases,  11   Gtil   &  J.  rectlj   subject    them   to    taxation,   bf 
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tions  for  the  payment  of  money  or  instruments  of  indebtedness,' 
are  usually  deemed  to  be  personal  estate,  and  subject  to  taxation 
as  such. 

Within  the  revenue  laws  debts  due  have  been  held  to  be  cred- 
its and  taxable  as  property.*  But  the  bonds  or  other  obligations 
of  a  state  are  not  included  in  a  general  designation  of  the  taxable 
property  of  the  state,"  though  the  public  stocks  and  securities 
of  states  and  municipalities  are  sometimes  made  taxable  as  such.^ 
Easements  and  other  incorporeal  or  inchoate  rights  have  been  held 
not  taxable  as  personal  property.'  The  term  "  property,"  as  used 
in  some  of  the  statutes,  has  been  held  not  to  include  credits,  in- 
levying  B  tax  on  the  price  paid  for  State  ti.  Craig,  51  N.  J.  L.  437;  Rhein- 
them.     Sute  i;.  Moore,  \%  Cal.  56.  boldti'.Raine,60hioCir.Ct.  Rep.  544. 

1,  CaClin  11.  Hull,  31  Vt.  \%i  \  Ham-  ChoseB  in  action  are  propertj  sub- 
crslej  v.  FraDej,  39  Coon.  176;  Irvin  v.  ject  to  taxation,  even  though  secured 
Turner,  47  Ga.  383;  Carreker  v.  Wal-  bj  mortgage.  Lick  v.  Austin,  43  Cai, 
too,  47  Ga.  394;  Hunter  u.  PageCoun-  590;  Lamar  v.  Palmer,  18  Fla.  147. 
*7i  3.1  I')*"  37^t  New  Orleans  v.  Me-  Debts,  securities,  and  obligations  are 
cbaoics',  etc.,  Ins.  Co.,  30  La.  Ann.  376;  taxable,  though  they  are  not  due. 
31  Am.Rep.333;CleTeland,etc.,R.Co.  People  v.  McComber  (Supreme  CL), 
t'.  PeonsylTania  (State  Tax  on  Foreign  7  N.  Y.  Supp.  71 ;  People  v.  Arguelio, 
Held  Bonds),  15  Wall.  {U.  S.)  300.  And    37  Gal.  514- 

■ee  Hayne  v.  Deliesseline,  3  McCord  A  debt  due  from  an  intestate  is 
(S.  Car.)  374;  Deane  i^.  Hatftaway,  136  properlj  taxed  to  the  creditor,  though 
Mass.  119;  Redmond  v.  Ruthe'rford  the  amount  is  in  dispute  if  it  is  con- 
County,  87  N.  Car.  131.  ceded   to   be  as  much  as   that   taxed. 

Depoilt  notM,  bearing  interest,  taken  Deane  v.  Hathaway,  136  Mass.  129. 
by  •  mutual  insurance  company  from  The  reassurance,  reserve,  and  pre- 
the  members  of  the  corporation,  are  miums  of  life  insurance  companies, 
taxable  forcounty  purposes,  as  moneys  being  collectable,  are  subjects  of  taxa- 
.at  interest;  and  so  of  stocks  in  which  tlon.  Republic  L.  Ins.  Co.r.  Pollak,  75 
premiums  paid  by  the  insured  are  in-     III.  193. 

vested.  Fire  Ins.  Co.r.  County,  9  Pa.  S.  Miller  r.  WiUon,  6oGa.  5(15;  State 
St.  413.  V.  Assessors,  35   La.   Ann.  651.     And 

BtdLdaandothercertificatesof  indebt-  see  Newark  City  Bank  v.  Assessors,  30 
edness  of  foreign  corporations,  In  the  N.  J.  L,  13;  State  v.  Stonewall  Ins. 
hands  of  residents  of  the  state,  are  tax-     Co.,  89  Ala.  335. 

able.  Appeal  Tax  Court  v.  Patterson,  Bonda  of  OtHar  BtatM.—See  infra, 
JO  Md.  354;  Appeal  Tax  Court  v.  Gill,  this  title,  Other  Govemmtnlal  Agen- 
50  Md.  377.  ciM. 

JudsmsiiU,  with  reference  to  which  4.  See  Hall  v.  Middlesex  County,  10 
proceedings  in  error  are  pending,  are  Allen  (Mass.)  100;  Newark  City  Bank 
included  within  a  provision  requiring  ti.  Assessors,  30  N.J.  L,  13. 
the  listing  for  taxation  of  all  securities  The  bonds  of  a  foreign  railway  cor- 
due  or  owing.  Cameron  v.  Cappeller,  poratlon  are  not  "public  stocks  and 
41  Ohio  St.  533.  securities."  within  the  meaning  of  the 

«.  Jones  V.  Seward  County,  10  Neb,  MassaciusetlsXxx.  acts.  Hale  -u.  Hemp- 
154;  lacksonvitle  v.  McConnel.  11  111.  shire  County,  137  Mass.  in. 
13S;  State  !<.  Rand.  39  Minn.  50:;  Peo-  In  PenHsylvania,  all  public  loans, 
pie  V.  Arguelio,  37  Cal.  534;  New  except  those  issued  by  the  United 
Orleans  Canal,  etc.,  Co.  v.  New  Or-  Stales,  are  taxable,  Wilkesbarre  De- 
leans,  99  U.  S.  97;  Perry  County  r.  posit,  etc.,  Bank  v.  Wilkesbarre,  148 
Troutman,   8   Pa.  Co.  Ct.   Rep.   437;     Pa.  St  601. 

Maltby  Ti.  Reading,  etc.,  R.  Co..  51  6.  De  Witt  v.  Hays,  i  Cal.  463;  56 
Pa.  St.  140;  Connor  v.  Waxahachle  Am.  Dec.  s.t;*;  Fall  River  v.  Bristol 
(Tex.  1889J.  13  S.  W.  Rep.  30;  Ferris  County,  135  Mass.  567;  Matter  of  Le- 
V.  Kimble,  75  Tex.  476.  And  see  Glou-  fever,  5  Dem.  (N.  Y.)  184. 
-cester  11.  Gloucester,  19  Pick.  (Mass.)  Thus  rents  not  due  on  teases  for 
,541;   Perrlne  v.  Jacobs,  64   Iowa  79;     years  are  not  taxable  as  personal  prop- 
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vestments,  or  money,  but  to  apply  to  visible  property  only.*  The 
legislature,  may,  however,  impose  taxes  upon  credits  and  mone>' 
due  as  the  personal  estate  of  the  creditor,*  or  may  tax  such  cred- 
its and  money  on  hand  by  name.^ 

c.  Realty.  —  Real  property  embraces  every  species  of  title, 

whether  inchoate  or  complete,  and  whether  executory  or  ex- 
ecuted.* 

erty.     Peoplev,  McComb«r  (Supreme  jS;    Rheimboldt  v,  Raine,  6  Ohio  Or. 

Ct.),  7  N.  Y.  Supp.  71.  Ct.  Rep.  544. 

IniuTUia*  Prtmlnma  —  Ineomt.  —  In  Under  such  a  provision  they  are  tan- 

lotva,  annual   premiums  of   an  insur-  able  whether  they  bear  interest  or  not. 

ance  companj,  being  In  the  nature  of  Periy   Countj   v.  Troutmsn,  144    Pa. 

an  income,  are  not  subject  to  taxation  St,  361. 

as  penonal  property.      Burlington  v.  Bank  DepoilU. — In  Campbell  v.  Rl- 

Putnem  Ins.  Co.,  31    Iowa   102;   Du-  viere  (Tei    [893),  3a  S.  W.  Rep.  993, 

buque  -v.  Northwestern  L.  Ins.  Co.,  ^9  it  was  held  that  money  deposited  is  not 

lovra  9.  a  debt  against  the  banli,  but  is  money 

A  mara   claim   for  damasaa,  until   [t  on  hand,  and  liable  to  taxation, 

has  become  fixed,  is  not  taxable.    Low-  In  Campbell  r.  Wiggins,  1  Tex.  Civ. 

ell  V.   Street  Com'rs,  106  Mass.  J40:  App.  I,  it  was  held  that  a  depositor  of 

Arnold  I'.  Middletown,  41   Conn.  206;  money  subject  to  sightdraft  cannot  e«- 

Hancock  v.  Whittemore,  50  Cal.  ^jj.  cape  taxation  thereon  as  cash  by  show 

1.  Johnson  V.  Lexinpon,  14  B.  Slon.  ing  that  the  bank  did  not  have  that 
(Ky.)  SJi;  Covington  i'.  Powell.  2  amount  of  money  on  hand. 
Mete.  (Ky.)  aafi;  Louisville  v.  Hen-  Sums  received  from  depositors  are 
ning.  I  Bush  (ICy.)  381 ;  People  r.  Hi-  deposits  within  a  law  Imposing  a  tax 
bernia  Sav^  etc..Soc.,5i  Cal.  243;  21  upon  deposits,  whetherthey  have  been 
Am.  Rep.  704  ;  Pullen  v.  Raleigh,  6S  invested  or  not,  and  without  reference 
N.  Car.  451;  Vaughan  v.  Murfrees-  to  their  value  as  compared  with  any 
bo  TO.  96  N.  Car.  317;  Lee  f.  Sturgea,  other  standard.  Provident  Inst,  r. 
46  Ohio  St.  ij;3;  Mitlllntown  ;>.  Jacobs,  Massachusetts.  6  Wall,  (U.  S.)  611. 
69  Pa,  St.  151;  Fox's  Appeal,  III  Pa.  Herohantt'  Btat«m«iU,— Under  the 
St.  337 ;  Com.  V.  Delaware  Oiv.  Canal  Missouri  tax  laws,  merchants'  state- 
Co.,  123  Pa.  St.  594.  ments  are  taxable  by  a  school  corpora- 

1.  People   r.  "Worthinglon,   21     111.  lion.     State  r.  Kinney,  4S  Mo.  373, 

171;  74  Am.  Dec.  86;  Deane  t'.  Hatha-  "  D«bU  due   from   MlTsnt   debtora," 

way,   136    Mass.    129;    Hamersley   v.  made    taiable    by   statute,    mean   the 

Freney,  39 Conn,  176;  Johnson  v.  (Dre-  amount  of  the  debt  which  may  be  re- 

gon  Cily,  3  Oregon   13:  Puget  Sound  alized  or  collected;   the  general  eoIv- 

Agricultural  Co.  v.  Pierce  County,  i  ency  of  the  debtor  is  not  referred  (o. 

Wash.   Ter.    159;    People  v.  Oedens'  Lamar  v.  Palmer,  18  Fla.  147. 

burgh,  48  N.  Y.  390 ;  Carroll  i-.  Perry,  DcfinlUon  of  Orwllt,— Under  the  Afin- 

4  McLean  (U.  S.)  35.  nesoln  statutes,  the  term  "  credits"  is 

In  Bank  of  U.  S.  V.  State,  13  Smed.  defined  as  meaning  and  including  every 

&  M.   (Miss.)  456,  it  was   held   that  a  claim  and  demand  for  monfy,  or  other 

loan  by  a  bank   incorporated   in   one  valuable   thing  and  other  security   or 

state  to  a  bank  incorporated  in  another  sum   of    money    recL'lvable    at   stated 

state,  is  subject  to  taxation  under  a  law  periods,  due,  or  to  become  due,  and  all 

subjecting  to  a  certain  tax,  loans  at  in-  claims  and  demands  secured  by  deed 

terest  by  individuals.  or  morlgage  due.  or  to   become  due. 

».  Pollard  1:  Stale,  65  Ala.C'28;  Shot-  State  r.  Rand,  39  Minn.  «*■ 

well  I'.  Moore,  129   U,  S.  590;    Rich-  Bondi.^In  Sawyer  i-.  Nashua,  59  N. 

mond,'tc.,R,  Co.  I'.  Alamance  County,  H.   404,  it   was  held   that   money   in- 

84  N.  Car,  504;   State  i>.  Carson  City  vested   in  bonds  is   taxable,  under  an. 

Sav,  Bank,  17  Nev.  146;  Bank  of  New-  authority  to  tax  money  at  interest, 

berry  j..  Stegall,  41  MIsa.  141 ;  Slate  1;  ft.  Puget  Sound  Agricultural  Co.  t. 

Rand,  39  Minn,  so;;  Peaveyf.  Green-  Pierce    County,   i     Wash,   Ter.     11:9; 

aeld,64  N.  H.  J84;   Perry  County  t.  Soulard  v.  U,  S.,  4  Pet.  (U.  S.)   -iii, 

Troulman,  144  Pa.  St.  361;  Blickens-  See   also  Property,  vol.  19,  p.  iSi; 

derfer  v.  School  Directors,  20  Pa.  St  Real  Property,  vol.  19,  p.  loiS. 
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It  includes  all  lands  under  water,*  and  all  buildings  and  other 
structures  or  things  erected  upon,  affixed  to,  or  growing  on, 
the  land.*  The  term  "property  in  lands,"  is  not  confined  to  title 
in  fee,  but  is  sufficiently  comprehensive  to  include  any  usufruc- 
tory  interest,  whether  it  be  a  leasehold  or  a  mere  right  of  posses- 
sion.'    It  is  competent   for  the  legislature  to  treat  real   estate 


Corporate     FrBacblNI.  —  Corporate  Alexandria   Canal  Co.  v.   District  of 

franchises  are   not  reattj.     People  :'.  Columbia,   i    Mackey    (D.    C.)    317; 

Tax  Com'ri.  104  N.  Y.  140.  Stale  ?.. Mississippi   River  Bridge  Co., 

1.  Lowell   V.   Middlesex   Countv,   6  109  Mo.   253;    Hudson    River   Bridge 

Alien  (Mass.)  ■31.                             '  Co.  t.  Patterson, 74  N.Y.  365;  State i', 

';  dam,  and  land  which  it  Hannibal,  etc.,  R.  Co.,  S9  Mo.  98. 


coven   with    uuter.   are    liable 
taxed.    Pingree  v.   Berkshire  County, 

In  Lowell  V.  Middlesex  County,  iq^ 
Mass.  371,  It  was  held  ttiat  land  held  in 
fee,  lying  under  a  canal,  1%  taxable  to 
the  owner  thereof. 

3.  Smith  :■.  New  York,6SN.Y.  553; 
People  I'.  Catsiiy,  46  N.  Y.  46;  Penn- 
tj'lvania  R.  Co.  v.  Pittsburgh,  104  Ph. 
SL  ^ii;  Forbe*!'.  Gracey,94U.S  ;6,- 
And  see  Quincy  Bridge  ("o.        '  ' 
Countv.^  III.  615;   McGee 
149  Mass.  13S :  Chicago,  etc.,  R.  Co.  v 
Houston  County,  38  Minn,  531 ;  Low- 
ell :'.    Middlesex     County 
(Ma.<is.J  131. 

All  things  appurtenant  or  affixed  to 
the  realty  are  usuiilly  required  tu  be 
taxed  wilh  it.  and  as  a  part  of  it.  See 
Consolidated  Coal  Co.  v.  Baker.  135 
III.  54s;  Boston,  etc.,  Glass  Co.  i'. 
Boston.  4  Met.  ;MasB.)  iSi ;  Com.  v. 
Hamilton  Mfg.  Co.,  11  Allen  fMass.) 
3q8.  And  »ee  infra,  this  title,  Cpon 
Whom  tnipentd. 

In  Scully  V.  People,  104  III.  349,  it 
was  held  that  an  assessment  upon  lands 
and  also  upon  rents  arising  therefrom 
■s  a  credit,  is  erroneous,  the  latter  ele- 
t  of  value   being  included  in  the 


In  Cas 


torr 


Plpai  and  malna  (Or  water,  gas,  etc 
laid  in  streelH  or  elsewhere,  are  re 
estate  and  taxable  aq  such.  Willard 
Pike.  ,9  Vt.  102;  Oskaloosa  """ 
Co.  V.  Board  of  Equalization, 
407;  In  rt  Des  Moines  Water  k„o.,  40 
Iowa  334  ;  Paris  i-.  Norway  Water  Co., 
81  Me.  330;  Monroe  Water  Co.  v. 
F'renchtown  Tp.  (Mich.  1S94J,  117  N.  W. 
"   ■"■  ■  r  Pipe  Line  Co.  v. 


Chicago,  e 
348,  and  Chicago,  etc..  R. 

Co.  T'.' School  Dist.  No.  1, 15  Neb.  359.  it 
was  held  that  a  bridge  uas  not  taxable 
as    part,  of  the  roadbed,  right  of  way, 

BaUwaya  —  Strest  RaUwaya.  — Rail- 
ways, either  in  streets  or  elsewhere,  are 
lands,  within  the  tax  laws,  and  taxubic 
as   such.     People   v.   Tax   Com'rs,   .-[ 
Ilun  (N.  Y,)6S7:  Neary  i/.  Philadel- 
Adams     phia.  etc.,   R.   Co.  (Dei.  1S87),  9  Ail. 
Salem,     Rep.  40s;  Appeal  Tax  Court  v.  West- 
ern Marr land,  etc.,  R.  Co,,  (p  Md.  374; 
Pennsylvania    R.   Co.   v.   Pittsburgh, 
Allen     104  Pa.  St.  523 ;  Soulh  Nashville  St.  R. 
Co.  ;p.  Morrow,  87  Tenn.  406;  People 
7.  Cassity,  46  N.  Y.  4C;  Union  Trust 
Co.  .■,  Weher.  96  III.  34C,. 

So,  also,  the  superstructure,  etc..  of 
elevated  railroads.  People  v.  Tax 
Com'rs,  Sj  N,  Y.459;  People  7'.  Tax 
Com'rs.  101  N.  Y.  331.  But  as  to  the 
track  of  a  street  railway  company,  see 
State  i>.  Ramsey  County  Court,  31 
Minn.  354. 

Rlsht  of  way.  as  used  in  a  statute 
authorizing  assessment  and  taxatinn, 
was  held  not  to  relate  to  a  mere  intan- 
gible right,  but  to  the  strip  of  land  ap- 
propriated by  the  railway  companv. 
Keener  v.  Union  Pac.  li.  Co.,  31  >Vd. 
Rep.  lafi. 

Talesrapb  Lin*.— In  Western  Union 

Tel.  Co.  V.  State,  q  Baxt.  (Tenn.)  509; 

Water    40  Am.  Rep.  99,  it  was  held  that  a  tel- 

4  Iowa     eeraph  line  Is  taxable  as  real  properly 

i„o.,48     although  it  has  also  paid  a  privilege 


Rep.  j68;  Tide-» 


».  State  r.  Moore,  i3Cal.  5?;  People 
V.  Donnelly,  58  Cal.  T44;  People  v. 
Shearer,  30  Cal,  64^;  Los  Angeles  7'. 
Los  Aneeles  City  Water  Works  Co.. 


■IT,  .c;3  ^-  J-  L.  2      ,  .  , 

<;3  N.  j,  L.  308;  People  v.  Martin.  48  49  Cal.  633;  People  v.  Tax  Cot 

Hun  rN.  Y.)  193;    Capital   City  Gas  Hun  (N.  Y,)  6S7;  Cincinnati  College 

Light  Co.  V.  Charter  Oak  Ins.  Co.,  51  i-.  Yeatman.30  Ohio  St.  376;  State  j'. 

Iowa  31.  >  Central  Pac.  R.  Co..  11  Nev.  147;  Car- 

Bridcea   are   taxable   as   real   estate,  roll   r'.  Safford,  3  How.  (U.   S.)   441; 
105 
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mortgages  as  interests  in  lands,  for  the  purpose  of  taxation,  and 
to  give  them  a  situs  for  that  purpose,  at  the  place  where  the  mort- 
gaged property  is  situated.'  Several  persons  may  have  a  prop- 
erty which  is  subject  to  taxation  in  the  same  land.*  The  interest 
of  the  occupant  of  a  mining  claim  is  property,  and  may  be  sub- 
jected to  taxation,'  A  mere  license  or  right  of  entry  is  not  tax- 
able as  real  estate  against  the  licensee* 

3.  Oocnpationa  and  Privile{^. — (See  infra,  this  title,  Occupation, 
Business,and  Privilege  Taxes^ 

4.  Isstxnmentalitiei  of  Oovernme&t — a.  In  GENERAL. — Speaking 
generally,  it  may  be  said  that  instrumentalities  of  government  are 
not  taxable  ;  nor  can  the  states  tax  instrumentalities  of  the  federal 
government,  or  vice  versa,  this,  on  the  principle  that  the  govern- 
ment is  not  to  be  impeded  in  exercising  its  powers.' 

b,.  Offices  and  Officers.  —  A  public  office  or  officer  is  not 

Providence  Bank  x.  BilHnffs,4  Pet  (U.    Cal.  146;  People  z-.  Cohen,  31  Cal 


S.)  S'4;  Taylor  v.  Robinson,  34  Fed. 


'WJ, 


....  ray: 

Rep. 678;  Clove  Spring  Ii 
Cone,  56  Vt.  603. 

Rights  In  a  reservoir   of  water  are 
real  estate,  and  taxable  as  sucb.     Win- 
nipiseogee   Lake   Cotton,  etc.,  Co.  v. 
Gilford,  64  N.  H.  337.     And  the  same     thi 
rule  applies  to  water  power.     State  -a.     '-- 
Minneapolis  Mill  Co.,  26  Minn,  229. 

L«u«  (Or  Mlnstj-iilii*  Taan.  —  In 
Washington  Market  v.  District  of  Co- 
lumbia, 4  Mackej  (D.  C.)  416,  a  lease 
for  ninety-nine  years  was  held  taxable 
as  though  held  in  fee ;  a  statute  provid- 
ing that  sucb  leases  ehould  be  consid- 
ered as  determinable  fees.     In  Wilgut 


People  V.  Black  Diamond  Coal  Min. 
Co.,  37  Cal.  54;  Stuart  v.  Com.  (Ky. 
1893),  33  S.  W.  Rep.  367  ;  Sanderson  v. 
Scranton,  105  Pa.  St.  469. 

The  owner  o(  land,  who  has  con  vejed 

it,  reserving  the  coal  thereunder,  and 

■  right  to  mine   the   same,  may  be 

ed  for  such   mining   right,  though 

there  is  no  proof  of  the  existence  of  any 

coal  en  the  land.     Major  v.  Pavey,  134 

Where  coal  or  other  minerals  in  the 
ground  are  sold  or  reserved  separate 
from  the  land,  they  are  not  personal 
property,  and  cannot  become  such  un- 
til severed  from  the  land  itself.     Con- 


V.  Com.,  9  Bush  (Ky.)    556,  the   lease    solidated  Coal  Co.  i'.  Baker,  135  111.  545. 


foi 


li-nine  yes 


I  held  r 


Cy-n        _ 
be  taxable  as  real  property- 

L  Detroit  v.  Board  of  Assessors,  < 
Mich.  78;  Knight  v.  Boston  (Mai 
"    ■    IS  N,  E.  Rep.86;  State  f.  Jone 


.'.■^l':' 


lO.I- 


a.  State  I'.  Moor«,  11  Cal.  56;  Con- 
solidated Coal  Co.  ii.  Baker,  135  111.545; 
/n  re  Major,  [34  I!l.  [9;  People  v. 
Board  of  Assessors,  93  N.  Y.  308. 

There  may  be  several  distinct  tene- 
ments in  the  same  building  under  the 
same  roof,  as  well  whei 
the  other  as  where  oni 

Cincinnati   College   v.  Yeat- 


In  .4riioiio,miningcla[n 
ment  property'  are  taxable  as  personal, 
not  real,  property;  but  mines  for  which 
patents  have  been  issued  are  taxable  as 
real  estate.  Waller  v.  Hughes  (Ari- 
zona, i386),  II  Pac.  Rep.  i3t. 

*.  Hughes  V.  Vail,  57  Vt.  41 ;  Clove 
Spring  Iron  Works  v.  Cone,  56  Vt. 
603. 

a.  McCullochf.Marjland,4Wheat. 
(U.  S.)   315,   is   perhaps   the   leading 
case  upon  this  point,   the  holding  be- 
ing that  a  Maryland  law  imposing  a 
is  beside  the     tax   on  the   operation  of  a  branch  of 


Met.  (Mass.)  538;  Loring  :'.  Bacon, 
Mass.  575;  Cheeseborough  u.  Greene, 
to  Conn.  318.     See   in/ra,   this  title, 
UfioH  Whom  Imfoaed. 

8.  Bute  V.  Moore,  13  Cal.  56;  People 
v.  Shearer,3o  Cal.  645;  Peoplei',  Don- 
nelly, 58  Cal.  144;  People  v.  Frisbie,  31 


the  United  Stales  Bank  1 
Etitutional  and  void.  This  case  was 
followed  by  Osborn  v.  Bank  of  U.  S., 
9  Wheat.  (U.  S.]  738,  and  subsequent 
cases  have  recogniied  the  principles 
expounded  in  these  cases,  as  lying  «t 
the  foundation  of  the  law.  For  their 
application  to  various  instrumentalities 
and  things,  see  the  following  subdivi- 
sions of  this  section. 
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taxable  ;  neither  can  an  officer's  salary  be  taxed.^  These  rules  do 
not  apply,  however,  to  the  taxation  of  the  income  of  a  mere  em- 
ploy6  of  the  government  in  common  with  other  incomes  •  and 
persons  licensed  under  the  revenue  laws  of  the  United  States  are 
not  such  officers  as  are  withdrawn  from  the  operation  of  the  tax- 
ing powers  of  a  state." 

c.  Property  Used  as  a  Means  of  Government. — Property 
used  as  a  means  of  government,  the  title  to  which  is  vested  in  a 
state  or  in  the  United  States,  is  within  the  rule  exempting  the  in- 
strumentality of  one  government  from  taxation  by  the  other  ;* 
and  public  moneys,^  treasury  notes  and  national  bank  notes,* 
structures,  ships,  munitions  of  war,  and  other  property  devoted  to 
public  purposes,'  customhouses,  post  offices,  arsenals,  and  other 
public  buildings  are  within  the  ruie.^  The  property  of  an  agent 
of  the  government,  however,  is  taxable,  with  other  like  property, 
in  the  jurisdiction  in  which  it  is  situated,*  unless  Congress  has  in- 
terposed to  protect  it  from  such  taxation.*"  Though  private  prop- 
erty is  employed  by  the  government  for  governmental  purposes, 
it  is  not  thereby  exempted  from  ordinary  taxation  in  the  absence 
of  legislation  declaring  it  to  be  exempt.**  Nor  is  the  fact  that  the 
property  was  acquired  or  constructed,  under  the  direction  of  Con- 
gress, for  the  uses  and  purposes  of  the  government  where  the 
ownership  is  not  in  the  government,  sufficient  in  itself  to  exempt 

1.  First   Nat.   Bank  i'.   Kentucky.  9  notes,   were 

Wall.   (U.   S.)   3S3;    Dobbins  t/.  Erie  Washingtor 

County,  16  Pet.  (tJ.  S.)  435.  Ind.  ao6. 

Nor  can  a  tax  be  imposed  upon  a  7.  Desly   on    Taxation     68,    citing 

valuation  of  the  income  of  the  office.  Utica  v.  Churchill,  33  N.  Y.  161 ;  43 

Dobbins  v.  Erie  County,  16  Pet.  (U,  Barb.  (N.  Y.J  550;  Anonymous,  9  Op. 

S.)  43s-  Atty.  Gen'l   291.     And  see  Baltimore 

I.  Metcher  v.  Boston,  9  Met.  (Mass.)  County  v.  Maryland  Insane  Hospital, 

73.     And  see  Cherry  County  I.  Thach-  6j  Md.  i  - 

er,  ja  Neb.  350.  %,  Utl 

The  office  of  president  )udge    _   ,^.-,^^  --   -     ,    -    -- 

able  under    the    Peniisyl-uania   Act  of  Maryland,  4    Wheat.   (U.  S.)   316;  C 

ApriIii,i799.Norlhuroberl»ndCounty  born   v.  Bank  of  U.S.,  9  Wheat.  (U. 

I-.  Chapman,  2  Rawle  (Pa.)  73.  S.)  738. 

S.  State  I'.  Bell,  i  Phil.  (N.  Car.)  76.  g.  Thomson  f.  Union  Pac.  R.  Co.,9 

C  "People  r.  U.  S.,  93  III- 30;  Fagan  Wall.  (U.  S.)i79;  Union  Pac.  R.  Co.  f. 

-a.   Chicago,   84   III.   227;   McCuUoch  Pematon,  18  Wall.  {U.  S.)  5. 

ti.  Maryland,  4   Wheat.   (U.  S.)  316;  .Shares  of  a  national  bank  are  not 

Wheeling,  etc.,  Transp.  Co.  t>.  Wheel-  exempt  from   taxation  because  owned 

Ing,  99  U.  S.  273;  Nathan  t>.  Louisi-  by    other    national   banks.     National 

ana,  8  How.  (U.  S.J  83.  Bank  of  Redemption  v.  Boston,  135  U. 

S.  But  the  rule  is  otherwise  where  S.  fa. 

tbe  state  diverts  her  funds  from  their  10.  Thomson  v.  Union  Pac.  R.  Co.,  9 

proper  destination,  and  applies  them  Wall.  (U.  S.)  <79;  First  Nat.  Bank  v. 

to  timfSc,  or  stock  jobbing,  within   a  Kentucky,  9  Wall.  (U.  S.)  353. 

state.      Com.   v.    Morrison,   2    A,    K.  11.  Santa  Clara  County  v.  Southern 

Marsh.  (Ky.)  75.  Pac.  R.  Co.,  18  Fed.  Rep.  385. 

(.  Home   V.   Green,   52    Miss.   431;  The  franchise  of  a  railroad  company 

Mitchell  V.  Leavenworth   County,  91  is  property  subject  to  taxation,  and  is 

U.  S.  206.     In  Montgomery  County  v.  not  esempt  from  taxation  by  reason  of 

Elston,  33    Ind.  27;  1   Am.   Rep.  317,  Its  being  a  means  or  instrumentality 

tbe   treasury,   but  not   national   bank  employed  by  Congress  to  carry  into 
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it,'  though  a  state  cannot  tax  a  bank  chartered  by  Congress  as 
the  fiscal  agent  of  the  government  ;*  and  a  tax  upon  telegraphic 
messages  sent  by  officers  of  the  government,  falls  within  the 
prohibition." 

d.  Other  Governmental  Agencies. — The  rule  of  exemption 
from  taxation  by  a  different  government,  extends  to  all  other  gov- 
ernmental agencies  through  which  a  government  executes  its  con- 
stitutional powers,  functions  and  duties.*  Thus  a  tax  upon  loans 
of  the  federal  government  is  a  tax  upon  the  exercise  of  the  power 
of  Congress  to  borrow  money  on  the  credit  of  the  United  States.^ 
And  a  tax  upon  the  stocks,  bonds,  or  securities  issued  by  the 
United  States,*  or  upon  the  income  derived  from  such  securities,* 
is  subject  to  the  same  objection.  Even  though  property  is  other- 
wise taxable,  if  invested  in  securities  of  the  federal  government,  a 
tax  imposed  upon  it  would  be  deemed  an  indirect  tax  upon  such 
securities;**  though  the  exemption  will  not  be  allowed  where 
money  or  property  is  exchanged  for,  or  converted  into,  nontax- 
able notes  or  securities  for  the  sole  purpose  of  avoiding  taxation.* 

operation   the   powers  of  the  general  «.  People   :■.  Tax   Com'rs,  3   Blnck 

government.     Central   Pac.   R.  Co.  v.  (U.  S.)  620;  Weston   v.  Charlestun,  i 

State  Board  of  Equalization,  60  Cal.3v  Pet.(U.S.)  449;   Carroll  v.   Perry,  4 

While  the  fedcTal   government  can-  McLean  ( U.  S.)  25;    Bank  Tax  Case, 

not    Interfere   witb    navigation    upon  2   Wall.   (U,  S.)   200;  Banks   v.   New 

canalK  or  inland  lakes  or  rivers,  it  raaj'  York,  7   Wall.  (U.  S.)   16;   Provident 

tax    ciinnl    boats   or   any   other  prop-  Inst.  v.  Massachusetts,  6  Wall.  (U.  S.) 

erty  in  the  state.     North  River  Steam  611;  Campbell  v.  Centerville,   69  Iowa 

boat  Co.   I'.   Livingston,   3   Cow.  (N.  439;  Utica  u.  Churchill,  43  Barb.  (N. 

Y.)  713-  V-)  5.10;  33  N.  Y.  161 ;  Staten.  Haiglu, 

1.  Thomson  v.  Union  Pac.  R.  Co.,  9  34  N.J.  L.  118;  Newark  City   Bank  v. 

Wall.  (U.  S.)  S79;   Union  Pac.  R.  Co.  Assessors.  30  N.  ].   L.  i^;   People  i'. 

V.  Lincoln  County.  1  Dill.  (U.  5.)  314.  Bradley,  39  III.  130.     And  sec  Newark 

1.  McCuIIoch  T.  Maryland,  4  Wheat.  City  Bank  v.  Assessors,  30  N.  J.  L.  13; 

(U.  S.)  316.  New  York  V.  Tax  Com're,  4  WalL  (U. 

The  state  cannot  tax  franchises  of  a  S.)  244;  Bradley  !■,  Illinois,  4  Wall.  {U. 

corporation  granted  by  the  giDvernmeiit  S.)  459. 

of  the   United   Stales.     California  v.  it  19  immaterial  that  the  tax  Is  on 

Central   Pac.  R.   Co.,  127  U.  S.  I.     In  the  aggregate  of  the  taxpayer's  prop- 

Hylton  v.  U.  S,,  3  Dall.  (U.  S.)  [71,  erty,   and   the   stock    is   not  taxed   by 

however,  it  was  said   that    franchises  name.     New   York  v.  Tax  Com'rs,  a 

granted   by  a  stale  are  not  necessariiy  Black  (U.  S.)  6;o. 

exempt  from  federal  taxation.  T.  Bank   of    Kentucky    v.    Com..   9 

B.  Western  Union  Tel.  Co.  i',  Texas,  Bush  [Ky.)  46.     But  see  State   v.  Tax 

loj  U.  S.  466.  Collector,  2  Bailey  (S.  Car.)  654. 

4,  See   National  Commercial   Bank  S.  Sute  v.  Newark,  39  N,  ].  L.  3S0; 

t'.  Mobile, 6i  Ala.  284;  34  Am.  Rep.  iq;  State  -v.  Rogers,  79  Mo.  183;  St.  Louis, 

Bulow  i>.  Charleston,  I   Nott  &  M.  (S.  etc.,    Bidg.,   etc.,  Assoc,  v.   Lightner, 

Car.)  517.  42  Mo.  42c;   Chicago  -.■.  Lunl,  ;j  111. 

B.   People  V.  Tax   Com'rs,  2  Black  414;  German  American  Sav.  Bank  v. 

(U.  S.)  630;  Banks  v.   New  York,  7  Burlington,  54   Iowa   6og;    Bank   Tax 

Wall.  (U.  S.)   16;  Weston  v.  Charles-  Case,  2  Wall.  (U.   S.)   300;   Pruvident 

ton,2Pet.  (U.  S.)449;  Utica  r.  Church-  Inst,  i'.  Massachusetts,  6  Wall.  [U.  S.) 

'11,33  N.  Y.  i6i  ;   Newark  City   Bank  611.      But  see   St.   Louis   Bldg,   etc, 

7'.  Assessors,  30  N.  J.  L.  1  %.     And  see  Assoc,  v.  Lightner,  47  Mo.  393. 

Bank  Tax  Case,  1  Wall.  (U.  S.)  200;  B.  Mitchell  r.  Leavenworth  Countv, 

Van  Allen  v.  Assessors,  3   Wall,  (U.  9  Kan.  344;  Ogden  !■,  Walker,  59  Ind. 

S.)  573.  460;   Sute   T'.   AasesBor,  37  La.  Ann, 
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The  public  debt  of  a  state  and  the  obh'gations  given  therefor 
are  taxable  in  the  hands  of  a  resident  of  another  state,  whether 
exempted  by  the  indebted  state  or  not.*  A  tax  upon  a  corporate 
franchise  is  valid  even  though  some  or  all  of  the  capital  stock  of  the 
corporation  is  invested  in  national  securites.''  State  banks  can- 
not be  regarded  as  instrumentalities  or  agencies  of  state  govern- 
ment.' 

£.  Public  Property. — A  state  or  other  sovereign  government 
may,  if  it  sees  fit,  subject  its  property,  and  the  property  owned  by 
its  municipal  divisions,  to  taxation  in  common  with  other  prop- 
erty within  its  territory.*  But  public  property,  without  any  ex- 
press statutory  exemption,  is  not  within  the  general  laws  imposing 
taxation,  the  term  "  property"  being  confined  to  private  property :" 
the  rule  being  the  same  whether  the  title  to  the  property  be  in 
the  state,  or  held  in  trust  for  and  subject  to  the  control  of  the 


8^0:  Shotwell  V.  Moore,  iJf)  U.  S.  1:90. 
And  see  Griffin  v.  Heard,  78  Tex.  ^7. 
1.  Appeal  Tax  Court  i'.  Patterson, 
SoMd.  354;  Appeal  Tax  Court  I'.GiH, 
jo  Md.  377:  People  v.  Home  Ins.  Co„ 
bgCal.  SJ3;  Bonaparte  v.  Appeal  Tax 
Court  (U.  S.).  ai  Am.  Law  Reg.  290; 
Murrav  v.  Charleston.  96  0.  S.  431; 
Green  i'.  Van  Buskirk,  7  Wall.  (U. 
a)  no. 

3.  Home  Ins.  Co.  v.  New  York.  134 
U.  S.  594;  Philadelphia  Contribulor- 
5hip,  etc.  T'.  Com.,  ^%  Pa.  St.  48.  And 
we  St.  Louis  Bldg.,  etc.,  Assoc,  v. 
Lightner,  47  Mo.  353. 

S.  McCulloch  V.  Maryland.  4  Wheat 
W.  SO  316;  Veazie  Bank  r.  Fenno,  8 
Wail.  (U.  S.)  548.  And  see  Elylton  r. 
U.  S.,  3  DalL  (U.  S.)  171.  But  see 
Com.  V.  Morrison,  1  A.  K.  Marsb. 
<Ky.)7S. 

4.  Trustees  ot  Public  Schools  v. 
Trenton,  30  N.  J.  Eq.  667;  l^uisville 
:■.  Com.,  I  DuT.  ( Ky.)  395 ;  S^  Am.  Dec. 
6:4.  And  sec  Pfttibui^h's  Appeal, 
113  Pa.  St.374.;Chadwickr.  Maginnis, 
94  Pa.  St.  117;  Louisville  Bridge  Co.  1'. 
Louisville,  81  Ky.  189. 

Congress  may  subject  the  public 
domain  to  state  taxation  upon  such  con- 
ditions as  it  sees  fit,  and  If  taxed,  it 
must  be  done  subject  to  such  condi- 
State  r.  Central  Pac.  R.  Co.,  1 1 


Ne<, 


J"*?- 


B.  Trustees  ot  Public  Schools  v. 
Trenton,  30  N.  J.  Eq.  667;  Peoples. 
Doe,  36  Ca!.  lao;  People  t:  McCreery, 
34  Cal.  431 ;  West  Hartford  v.  Board  ai 
Water  Cim'rs,  44  Conn.  360;  Pitts- 
burgh's Appeal,  i»3  Pa.  St.  374;  Fagan 
I'.  Chicago.  84  111.  337;  Rochester  v. 
Rush,  80  N.  y.  302;  Camden  v.  Cam- 


den Village,  77  Me,  530;  Baltimore 
County  T.  Maryland  Insane  Hospital. 
6a  Md.  117;  Ennminger  i'.  Powers.  108 
U.  5,391 ;  Directors  of  Poor  v.  School 
Directors,  42  Pa.  St.  45  ;  Miller  v.  Wil- 
son, 60  Ga.  505;  State  T.  Board  of  As- 
sessors, 3?  La.  Ann.  651 ;  Nashville  v. 
Bank  of  Tennessee,  1  Swan  (Tenn.) 
J69;  AtheneCity  Waterworks  Co.  i>. 
Athens,  74  Ga.  413 ;  Colored  Orphans' 
Assoc.  V.  New  York,  38  Hun  (N;  Y.) 
S9.1I  Wayland  :i.  Middlesex  County, 
4  Gray  (Mass,)  500;  Worcester  Coun- 
ty I'.  Worcester,  ii6Mass.  193;  Cumru 
Tp.  r.  Berks  Countv,  iii  Pa.St.164; 
Peoplei.  Donnelly,  58  Cal.  144;  Dur- 
kee  V.  Greenwood  County,  39  Kan. 
697;  Louisville  v.  Com.,  1  Duv.  [Ky.) 
395 ;  85  Am.  Dec.  614;  People  v.  Board 
of  Assessors,  47  Hun  (N.  Y.)  383; 
State  V.  GafFney,  34  N.  J.  L.  133 ;  Chi- 
cngo,ctc.,R.  Co.r.  Davenport, 51  Iowa 
451;  Erie  County  !■.  Erie,  113  Pa.  St. 
360.  But  see  Chadwick  v.  Maglnnis, 
94Pa.  St.  117. 

Lands  on  tide-waters  below  high- 
water  mark,  and  entirely  separate  from 
Tast  land,  the  title  being  in  the  state, 
cannot  be  assessed  for  taxes.  State  r. 
Jersey  City,  42  N.  J.  L.  349. 

A  city  Is  not  subject  to  a  county  tax 
on  its  engine-house.  Erie  County  v. 
Erie,  113  Pa.  St.  360. 

A  water  company  which  supplies  *. 
city  with  water,  whose  rates  are  regu- 
lated by  the  city  council,  and  which, 
by  the  terms  of  the  ordinance  confer- 
ring its  powers,  may  be  purchased  at 
a  fixed  price  by  the  city,  is,  neverthe- 
less, a  private  corporation,  and  its  prop- 
erty is  subject  to  taxation.  Des  Moines 
WaterCo.'s  Appeal,  48  Iowa  334,  And 
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State.*  The  moment  the  title  vests  in  the  government,  the  prop- 
erty ceases  to  be  taxable,'  and  so  long  as  it  remains  a  part  of  the 
public  domain  it  is  not  subject  to  taxation,'  but  as  soon  as  the 
ownership  is  changed  and  it  becomes  private  property,  the  right 
to  tax  attaches.* 

Where  the  absolute  title  to  property  remains  in  the  United 
States,  no  matter  for  what  purpose  it  is  acquired  or  held,  it  is  not 
.subject  to  state  or  municipal  taxation,"  nor  can  it  be  taxed  when 
held  in  trust  for  the  United  States  while  the  trust  remains  unex- 
ecuted;* but  it  may  be  taxed  assoonasthe  ownership  is  changed, 
even  though  no  actual  transfer  has  been  made  by  the  issue  of  a 
patent.' 

Bee  Athens  Citj'  Water  Works  Co.  v.  fore   the  date   o(  assessment  for  any 

Athena,  74  Ga.  413.  particular  jear,  it   is  taxable  for  that 

1.  Illinois   Industrial    Univeraitv   v.  vear.    Martin  County    v.    Drake,    40 

Champaign  County,  76  111.  184;  Chi-  Minn.  137. 

cago   V.  People,  So  111.    384;    Tulane  B.  People  ir.  U.  S.,  91  III.  30 ;  34  Am. 

Education  Fund  v.  Board  of  Assessors,  Rep.  155 ;  Bonner  ti.  Phillips,   77  Ala. 

38  La.  Ann.  191 ;  Tucker  v.  Ferauson,  437  ;  Doe  v.  Hearick,  14  Ind.  14a;  Hall 

13  Wall.  (U.  S.)  S17.   But  see  MTtchel-  v.   Cowling,   18   Cal.    619;  People  *. 

ville  V.  Polk  Counlj,  64  Iowa  554,  Shearer,  30  Cal.  64s ;  Central   Pac.  R- 

Id  Ryan  -v.  Gallatin  County,  14  III.  Co.  v.  Howard,  51  Cal.  317;  People  v. 

78,  it  was  held  that  it  is  only  "property  Morrison,  11  Cal.  73 ;  Quiver  v.  Law- 

whlch  the  state  owns  that  is  not  sub-  rence,  1   Idaho  N.  S.  313 ;  McGoon  v. 

ject  to  taxation,  not  that  in  the  avails  Scales,  9  Wall.  (U.S.)  33:  Kansas  Fac. 

of  which   the  state  may  or  may  not  R.Co.i^.  Pre8Cott,i6  Wall.JU.  S.)6o3; 

ultimately  be  entitled  to  share.  Tucker  v.  Fer^son,  11  Wall.  (U.  S.} 

3.  People  V.  U.  S.,  93  111.  30;  34  Am.  1171;  Van  Brocklin  v.  Tennessee,  117 
Rep.  155;  Sully  i^.  Poorbaugh,  45  U,  S.  151;  Wright  v.  Cradlebaugh,  3 
Iowa  4^3 ;  Flint  u.  Jackson  County,  43  Nev.  341 ;  Neiswanger  i'.  Gwjune,  13 
Kao.  ^56.  And  see  Missouri  River,  Ohio  74 ;  Treat  ».  Lawrence,  4a  Wis. 
etc.,  R.  Co.  !/.  Morris,  13  Kan.  302;  330;  Wisconsin  Cent.  R.Co.ti.Tay- 
Williams^..  NewYorkfSupremeCt.),  lor  County,  51  Wis.  37;  Ivlnson  v. 
II  N,  Y.  Supp.  501;  Quirt  V.  Reg.,  19  Hance,  1  Wyoming  Ter.  370;  Diion  v. 
Can.  Sup.  Ct.  Rep.  510.  Porter,  33  Miss.  84. 

In   Sherwin   -v.    Wiggiesworth,   139  Neither  can   improvements    placed 

Mass.  64,  it  was  held  that  the  owner  of  upon  the  lands  of  the   United  Slates 

lands  taken  for  a  post  office  under  the  be  taxed  until  title  has  passed  or  the 

laws  of  the  Uailerl  Slatfs  Is  not  charge-  lands  themselves  have  become  taxable. 

able  with  taxes  assessed  upon  the  land  Parker   v.   WInsor,   5    Kan.  363.     But 

pending  proceedings  upon  the  petition  see  Ivinson  v.  Hance,  i  WyomingTer. 

for  the  acquisition  of  the  land,  370,  holding  that  they  may  be  taxed 

S.Ross   V.   Outagamie    County,    I3  upon  failure  of  title. 

Wis.   38;    Wisconsin  Cent   R.  Co.  v.  United   States  lands  to  which  the 

Taylor  County,  53  Wis.  37;   Central  occupant's  right  to  a  patent  is  not  com- 

Pbc.  R.  Co.  V.   Howard,  S'   Cal.  3*9;  plete,  are  not  taxable.   Diver  «,  Fried- 

Durkee    v.    Greenwood     County,    39  heim,  43  Ark.  103;  Douglas  Coui^tj  f. 

Kan.  697 ;   Dixon  v.   Porter,  33  Miss.  Union  Pac.  R.  Co.,  s  Kan.  615. 

84;  Van   Brocklin   if,  Tennessee,    117  When  state  lands  are  purchased  by 

U.  S.  i<;i.     And  see  Winona,  etc.,  R.  the    Uniled  Slates,  the  fact  that  the 

Co.  V.  Denel,  3  Dakota  1.  lands  were  not  expressly  ceded  by  the 

4.  West  Wisconsin  R.  Co.  r:  Trem-  state  to  the  United  Stales  does  not 
pealeau  County,  3;  Wis.  357 ;  Wiscon-  affect  the  case.  Van  Brocklin  v.  Ten- 
sin  Cent  R.  Co.  v.  Tavlor  County,  5a  nessee,  117  U.  S.  151. 

Wis.  37;  Oswalt  t,  Hailowell,  ij  Kan.         B.  Tucker  v.  Ferguson,  33  Wall.  (U. 
154;  Morrison  County  w.  St.  Paul,  etc.,     S.)s3i;    Wisconsin    Cent   R.  Co,  ». 
R.  Co.,43  Minn.  451;  SUle  v.  Piatt,  34    Taylor  County,  51  Wis.  37. 
N.T.  L.  108.  T.  Witherspoon  v.  Duncan,  4  WalL 

When  the   property  is  conveyed  be-     (U.   S.)    no;    Kansas   Pac.  R.  Co.  o- 
110 
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Where  the  land  has  been  sold  and  the  right  to  the  patent  is 
complete,  and  the  equitable  title  is  lully  vested  in  the  purchaser,* 
or  where  tt  has  been  donated  and  the  entry  made  and  certificate 
given,*  it  is  segregated  from  the  mass  of  public  lands  and  becomes 
private  property  and  taxable  as  such.  A  homestead  becomes 
liable  to  taxation  as  soon  as  the  owner  has  the  right  to  make  his- 
final  proof  and  complete  his  title.^  The  grantee  cannot  be  re- 
quired to  pay  taxes,  however,  until  the  land  has  been  identified 
and  determined  to  be  covered  by  the  grant  *  and  where  the  title 
has  been  withheld  by  competent  authority  for  the  purpose  of 

'  PrMCOtt,  i6  Wall.  (U.  S.)603;  Carroll  Rom  h.  OutuamteCountr,  is  Wis.  a6; 

r.Saaord,3  How.  (U.  S.)  441;  Aalrom  Farnham  *,  Sherry,  71  Wis.  i(&. 

1:  Hammond,  3  McLean   (U.  S.)  107;  9.  Tonnsen  i'.  Wilaon,  9  Pa.  St  370. 

Carroll  w.  Perry,  i  Mclean  (U.  S.)  25;  Donation  lands  are  chargeable  with 

Union    Pac.   R.  Co.  v.   McShane,   11  state  taxes  under  the  doctrine  of  rela- 

Wall.  (U.  S.)444;  Hunnewell  i.  Cass  tion  from  the  date  of  the  first  entry. 

County,  33  Wall.  (U.  S.)  464J  SUte  v.  Withecapoon  v.  Duncan,  4  Wall.  (U. 

Miami  County,  63  Ind.  497  ;  Burcham  S.)  110;  Vinton  f.CerroGordo  County, 

r.    Terry,    55    Ark.    398 ;    People    v.  7a  Iowa  155.     But  this  doctrine  cannot 

Shearer,    30   Cal.    64c;     Robinson   i>.  be  invoked  to  burden  the  holder  of  a 

Gaar,  6  Cal.  173  ',  Hall  v.  Dowling,  18  title  and  to  require  him,  In  violation  of 

Cal.   619;    Dubuque,   etc.,    R.   Co.   n,  justice,  to   pay  taxes   when   he   holds 

Webtter  County,  ir  Iowa  333 ;   Loean  neither  the  equity  nor  the  title  lo  the 

f.  Clark  County  (Kan.  1893),  33  Pac.  lands.    Reynolds  t/,  Plymouth  County, 

Rep.  603;  Missouri  River,  etc.,  R.  Co.  js  Iowa  go;   Gibson  v.   Chouteau,  li 

I'.   Morris,   13   Kan.   30a;    Prescott  v.  Wall.  (U.S.)  91.     And  see  ChurchtlT 

Beebe,  (7  Kan.  310;  McMahon  t\Welsh,  v.  Sowards,  j8  Iowa  471. 

1 1  Kan.  iSo ;  Saline  County  i>.  Irving.  S.   Bellinger  ti.  White,  t,  Neb.  399; 

18  Kan.  440;  Pueet  Sound  Agricultural  Burcham  v.  Terry,  55  Ark.  398.     And 

Co.  V.   Pierce  County,  i   Wash.  Ter.  see   Chase    County    i^.    Shipman,   14 

'59!   Wisconsin  Cent.  R.  Co.  v.  Com-  Kan.532. 

slock,  71  Wis.  S8.  And  see  In  re  St.  This  is  the  ca«e  even  though  pro- 
Paul,  etc.,  R.  Co.  [Minn.  1S90),  44  N.  ceedings  are  suspended  and  further 
W.  Rep.  71 ;  Wheeler  v.  Merriman,  30  proofs  demanded,  which  demand  is  not 
Minn.  371;  Smith  n.  Hoiiis,  46  Ark,  17;  complied  with.  State  i'.Hunter(Minn. 
Diver  v.  Friedheim,  43  Ark.  203;  1890),  44  N.  W.  Rep.  301.  And  sec 
Stryker  v.  Polk  County,  I3  Iowa  131 ;  Northern  Pac.  R.  Co.  v.  Walker,  47 
Stockdale  v.  Webster  County,  13  Iowa  Fed.  Rep.  6S( ;  Northern  Pac.  R.  Co. 
536;  Vinton  V.  Cerro  Gordo  County,  v.  Wright,  ji  Fed.  Rep.  68. 
73  Iowa  155.  No  right  to  a  patent  for  a  homestead 

1.  Kansas  Pac.  R.  Co.  t.  Prescott,  16  exists  until  after  five  years  of  con"~ 

Wall.  (U.  S.)  603 ;  Carroll  v.  Salford,  3  ous  possession,  and  lands  taken  u 


r.  (U.  S,)  441 ;  Wisconsin  Cent.  R.  the   homestead   act   are   not  liable  to 

"  '    :   County,   133   U.   S.  496;  taxation  until  the  right  to  the  patent 

'erry, 4  McLean  (U.S.)  33;  exists.     Long    w,   Culp,   14  Kan.  413; 

Northern  Pac.   R.  Co.  v.  Walker,  47  Moriarty  t.  Boone  County,    39   Iowa 

Fed.  Rep.  681;  Oswalt  v.  Halloweil,  15  634.     And  see  Diver  v.  Friedbeim,   43 

*.  Grant  v.  Iowa  R.  Land  Co.,  54 
643 ;  Central  Pac.  R.  Co.  n.  Howard,  Iowa  673 ;  Iowa  R.  Land  Co.  v.  Fitch- 
S3  Cal.  337;  St.  Paul,  etc.,  R.  Co.  i^.  patrick,  s,i  Iowa  Z44;  Cedar  Rapids, 
Robinson,  40  Minn.  360;  St.  Paul,  etc.,  etc.,  R.  Co.  11.  Carroll  Coun^,4i  lowft 
R.  Co.  V.  Shanks.  40  Minn.  386;  Puget  i53;CedBrRapids,etc.,R.Co.i'.  Wood- 
Sound  Agricultural  Co.  v.  Pierce  bury  County,  19  Iowa  347 ;  Iowa  R. 
County,  I  Wash.  Ter.  159;  Oregon,  Land  Co.  v.  Story  Countv,  36 Iowa  48; 
etc.,  R.  Co.  V.  Lane  County  (Oregon,  Jackson  v.  La  Moure  County,  i  N. 
1893J,  31  Pac.  Rep.  964;  Wisconsin  Dak.  238;  Whitney  v.  Gunderton,  31 
Cent.  R.  Co.  v.  Comstock,  71  Wis.  88;  Wis.  359;  Wisconsin  Cent.  R.  Co.  v. 
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adjusting  conflicting  rights,  the  land  is  not  liable  to  taxation.* 
Neither  is  the  title  of  the  United  States  divested,  nor  does  the 
land  become  taxable  where  important  conditions  remain  to  be  com- 
plied with  before  the  right  to  the  legal  title  vests  in  the  preemptor 
or  patentee,  until  they  are  performed,*  and  where  the  certification 
to  the  performance  of  conditions  by  some  officer  or  body  is  re- 
quired by  the  terms  of  the  grant,  until  the  lands  are  so  certified, 
the  grantee  has  no  taxable  interest  therein.'    Nor  can  the  lands  be 


iSSg),  ai  Pac.  Rep.  i\i. 

The  filing  of  a  map  oi  the  location 
of  a  rail  way  .which  determines  the  right 
of  the  company  to  land  under  a  con- 
gressional grant,  describing  the  land 
granted,  Is  H  sufficient  identification. 
Kansas  Pac.  R.  Co.  i^.  Dunmeyer.  113 
U.  S.  639. 

1.  Iowa  R.  Land  Co.  v.  Fitchpatrlck, 
^■i  Iowa  144;  Grant  v.  Iowa  R.  Land 
Co .  ^4  Iowa  671 ;  lo' 

f.  Websler  County,  a.  lowa  in-, 
Dickerson  v.  Yetier.  53  Iowa  681  ;  Pitts 
f.  Clay,  17  Fed.  Rep.  63;;  Pitts  v. 
Booth,  15  Tex.  453.  And  see  Kohn  v. 
Barr  (Kan.  i8gi),  34  Pac.  Rep.  SSo. 
But  see  Robinson  v.  Gaar.  6  Cal.  373. 

When  a  land  warrant  is  cancelled 
before  the  issue  of  a  patent,  on  the 
ground  that  the  assignment  was  forged, 
no  title  passes,  either  le(iHl  or  equita- 
ble, and  no  tax  can  be  imposed  there- 
on. Durham  v.  Hussmnnn  (Iowa, 
i8«),  ss  N.  W.  Rep.  11.  " 
bringing  of  an  action  by  a  cc 
set  aside  a  conveyance  of  land  made  by 
it.  will  not  estop  the  county  to  levy 
taxes  upon  the  property  during  the 
pendency  ot  the  action.  American 
Emigrant  Co.  v.  Iowa  R.  Land  Co.,  51 
Iowa  313. 


I  Pac.  R.  Co.  !■.  McShane, 
2i  Wall.  lU.  S.)  444;  Kamias  Pac.  R. 
Co.  V.  Prescott,  16  Wall.  (U.  S.)  boy. 
Central  Colorado  Imp.  Qa.v.  Pueblo 
County,  9^  U.S.H9;  Wisconsin  Cent. 
R.  Co.  V.  Price  County,  133  U.  S.  49c); 
Northern  Pac.  R.  Co.  %\  Traill  Countv, 
ii?U.S.6oo;  Central  Pac.  R.  Co.  r. 
Howard,  51  Cal.  139:  Pueblo  County 
V.  Central  Colorado  Imp.  Co  ,  2  Colo. 
€iS;  Henderson  v.  State,  S3  Ind.  60; 
"■  — '  ■  .,  R.  Co.       "       ■ 


And  see  Neb.  393.  And  see  Calhoun  Coun^ 
V.  American  Emigrant  Co.,  93  U.*S. 
134;  SiouK  City,  etc.,  R.  Co.  v.  Robin- 
son, 41  Minn.  451 ;  Sioux  Citv,  etc.,  R. 
Co.  T^  King.  41  Minn.  461 ;  Taylor  v. 
Robinson,  7J  Tex.  364;  Cornwallis  r. 
Canadian  Pac.  R.  Co.,  19  Can.  Sup.  Ct. 
Rep.  70i.  This  rule  does  not  apply  to 
conditions  subsequent  to  the  vesting  of 
the  title.  North  Wisconsin  R.  Co.  r. 
Barron  County.  8  Biss.  {U-  S.)  414. 
Until  UniU-d  States  lands  are  paid 
id  Co.  for  they  do  not  become  liable  to  state 
.  Ill:  taxation.  Donovan  i>.  Kloke,  6  Neb. 
1*4;  Diver  v.  Friedheim, 43  Ark.  10%; 
Smith  V.  Hollis,  46  Ark.  17;  People  f. 
Shearer,  30  Cal.  645  ;  Parker  t-.  Win- 
sor,  s  Kan.  36a.  And  the  same  rule 
applies  to  expenses  required  to  be  paid 
bv  the  grantee.  Central  Colorado 
linp.  Co.  T.  Pueblo  County.  95  U.  S. 
259;  Northern  Pac.  R.  Co.  T'.  Traill 
County,  115  U.  S.  600. 

In  Cedar  Rapids,  etc.,  R.  Co.  f. 
Carroll  County,  41  Iowa  153.  it  was 
railroad  company 
uecomes  eniuieu  1:0  .iny  portion  ot'  a 
a  tract  of  land  granted  to  it  by  act  of 
Congress,  conditioned  upon  the  com- 
pletion of  its  road,  or  the  completion 
of  any  part  of  its  road,  as  prescribed 
by  federal  or  state  legislation,  a  like 
proportion  of  the  grant  thereupon  be- 
comes subject  to  assessment  and  tax- 


8.  Grant  r.  Iowa  R.   Land   Co.,    54 
Iowa   673;    Chicago,   etc.,   R.   Co.   'v. 
Woodbury  County,  J9  lowa  347:  Ce- 
dar   Rapids,  etc.,    R.    Co.   v.   Carroll  ■ 
Countv,  41   Iowa  153;  Iowa   R.  Land 
Co.  1.  Story  County,  36  Iowa  48;  Iowa 
Falls,  etc.,  R.  Co.  v.  Cherokee  Coun- 
ty, 37    Iowa  483;  Sioux  City,  etc.,  R. 
Co.  V.   Osceola  Countv,  50  Iowa  177, 
But  see  Iowa  Homestead  Co.  u.  Web- 
Kan.  30.:;  Parker  v.  Winsor,  5  Kan.    sterCountv,2i  Iowa  221;  Dubuque,  etc., 
302;  Douglas   County  v.   Union   Pac.     R.  Co.  f.  Webster  County,  21  Iowa  335. 
R.  Co.,  5  Kan.  611;;  Cedar  Rapids,  etc..    This  rule  is  not  affected  by  the  fact  that 
R,  Co,  I'.   Sac  County,  46  Iowa  343 ;     the  refusal  to  certify  was  made  under 
Tyler  r.  Cass  County,  1   N.  Dak.  369;     a  mistake  of  law,  and  was  subsequently 


.   Burlingtor 


c,  R.  Co,  s     withdrawn.  Wisconsin  Cent.  R.  Co.  « 
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taxed,  when  the  conveyance  or  certificate  is  improperly  withheld, 
nor  where  the  government  repudiates  the  contract ;  *  nor  when, 
through  the  fault  or  mistake  of  the  officers  of  the  law,  no  title  to 
or  interest  in  the  land  is  passed  to  the  purchaser.*  Where  the 
lands  are  sold  on  credit,  however,  they  may  be  taxed  when  the 
right  of  the  purchaser  is  complete,  even  though  they  have  not 
been  paid  for  in  full.' 

Where  the  certificate  is  withheld  on  account  of  the  neglect  of 
the  grantee  to  procure  it  to  be  issued,  the  lands  are  taxable  from 
the  time  they  are  earned,  although  withheld  from  certification.* 
Nor  will  a  mere  contingent  right  of  the  government  to  make  an- 
other grant  upon  failure  of  the  first  grantee  to  sell  the  land  within 
.a  specified  time,  exempt  it  from  taxation  ;  ^  and  where  the  patent 
is  actually  issued,  the  lands  are  taxable,  whether  the  conditions 
have  been  complied  with  or  not,*     Property  owned  by  the  state 

And  see  turned  out  that  the   [ocator  was  entl- 

i  Countj,    1   N.  tied  to  the  land,  it  nag  taxahle  to  the 

'Dak.  338.  locator  for  the  six  years  In  question. 

But  when  the  determination  of  the  S.  Carroll  v.  Safford,  3  How.  (U.  S.) 
perforfnance  of  the  conditions  or  oi  the  441;  Hagenbuck  v.  Reed,  3  Neb.  17; 
«Kisteiice  of  the  required  facts  must  t>e  Edgington  v.  Cook,  31  Neb.  $51  \  Dick- 
made  upon  extrinsic  evidence,  it  is  not  Inson  County  v.  Baldwin,  39  Kan.  538. 
necessarj  that  the  designated  officer  And  see  Logan  i>.  Clark  County  (Kan- 
should  pais  upon  the  question  before  it  iSg3),33  Pac.  Rep.  603;  State  v.  Tucker 
canbejudiciHllrdcternilned.  Northern  (Neb.  1890),  56  N.  W.  Rep.  718. 
Pac,  R,  Co.  V.  Wright,  ?i  Fed.  Rep. 68.  Where  one  purchases  lands  of  a  mu- 
AndseeNorthemFac.  R.Co.  r.  Walk-  nicipalitj  and  holds  them  on  contract, 
er.  47  Fed.  Rep.  681.  the  stipulations  of  which  have  not  been 

1.  Moore  v.  Morledge,  41   Iowa  36.  performed,  the  landsare  taxable  by  the 

But  this  rule   does   not   appiy  to   a  municipal  eovernment  as  the  property 

mere  rerusal  to  pass  the  tifie  when  the  ot  the  purchaser.     Wells  ».  Savannah, 

-donee  is  not  excluded   from  the  use  of  87  Ga.  397. 

the  property.    See  Northern  Pac.  R.  4.  Iowa  R.  Land  Co.  f.  Fitchpatrlck, 

Co.  V.  Walker,  47  Fed.  Rep.  681 ;  Wis-  51  Iowa  344;   Grant  v.  Iowa  R.  Land 

consin  Cent.  R.  Co.  v.  Price  County,  Co.,  54   Iowa  673;    Iowa   Homestead 

133  U.  S.  496.      .  Co.  V.  Webster  County,  31  Iowa   I3i ; 

a.  Scott   V.   Chickasaw  County,   46  Chicago,  etc.,   R.  Co.  v.  Holdsworth, 

Iowa    353;      Reynolds    v.    Plymouth  47  Iowa  10;   Dickerson  v.  Yetzer,  53 

^      _.           ._ iovi  681;  Kansas  State  Agr.  College 

V.    Hamilton,   38   Kan.   376;   Douglas 

54   Fed.   Rep.  68,  it  was   held  that  a  County  *,  Union  Pac.  R.  Co.,   ■;  Kao. 

present  grant  of  public,  lands  attaches  615;    Kansas   Pac.  R.  Co.  v.   Oulp,  9 

to  the  specific  sections  as  they  become  Kan.  47 ;   Price  v.  Lancaster  County, 

capable  of  identification  by  the  definite  20  Neb.  353 ;  State  v.  Central   Pac.  R. 

location  of  the  road,  and  on  a  report  by  Co.  [Nev.  1889),  13  Pac.  Rep.  337.  And 

the  government  surveyor  that  tney  are  see  McGregor,  etc.,  R.  Co.  v.  Brown, 

non-mineral  landa,  they  become  sub-  39  Iowa  655. 

ject  to  taxation,  though  not  segregated  S.  Union   Pac.  R.  Co.  v.   McShane, 

from   the  public  domain  and  though  33    Wall.      (U.    S.)    444;     Dickinson 

the  land  commissioner  refuses  to  issue  County  ii.  Baldwin,  39  Kan.  538  ;   Pu- 

patents  therefor.  eblo  County  v.  Central  Colorado  Imp. 

In  Farnham  i>.  Sherry,  71  Wis.  568,  Co.,  3   Colo.  638.     And   see  State   v. 

It  was  held  that  where  a  patent  was  with-  Central  Pac.  R.  Co.,  3t  Nev.  94. 

beld,  upon  the  ground  uiat  the  warrant  •.  See   State  v.  Central  Pac.  R.  Co. 

and  Its  assignment  to  the  locator  were  (Nev.  1889),  33   Pac.  Rep.  337;  North 

(orged,   and   no    further    action    was  Wisconsin  R.  Co.  v.  Barron  County,  8 

Ukea  for   six   years,   when   It   finally  Bias.  (U.  S.)  414. 
35  C.  of  L.— 8                             118 
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or  municipality,  and  used  not  for  carrying  on  the  government 
but  for  commercial  purposes,  is  not  wJthin  the  exemption,  un- 
less expressly  exempted,*  even  though  the  profits  are  to  be  de- 
voted to  the  proper  purposes  of  the  municipality.*  Private  in- 
terests in  government  lands  may  be  taxed.'  Possession  and  claim 
of  title  to  public  lands  is  property  and  taxable  as  such  to  the 
claimant  \*  and  improvements  upon  public  lands  are  taxable.' 

/.  Indian  Lands. — Treaties  made  between  the  government 
and  Indian  tribes  generally  protect  the  Indian  lands  against  tax- 
ation.* 

In  Elkhorn  Land,  etc.,  Co.  u.  Dixon  Gaines  (Ark.  iSgi),  iq  S.  W.  Rep.  6o3; 
County,  35  Neb.  416,  it  was  held  that  State  v.  Tucker  (Neb.  1893),  56  N.  W. 
where  the  Uniled  States  grants  lands  Rep.  71S;  Taylor  ».  Robinson,  34  Fed- 
to  a  state  tor  internal  improvement,  and     Rep.  67S. 

a  railway  company  earns  the  lands  and  The  title  or  interest  of  the  Unittd 
the  state  parts  with  Its  title  to  the  com-  Stalls  in  public  lands  is  not  affected 
pany,  the  lands  are  taxable,  although  where  only  the  possessory  claina  is  as- 
the  United  States  did  not  approve  o£  sessed,  such  assessment  reaching  the 
the  selection  until  after  the  levy.  taxpayer's  interest  only.  State  -v.  Cen- 

1.  Louisville  v.  Com.,  1  Duv.  (Ky.)  tra!  Pac.  R.  Co.,  21  Nev.  247. 
■  39s;  85  Am.  Dec.  624;  West  Hartford  In  Estes  Park  Toll  Road  Co.  v.  Ed- 
ti.  Board  of  Water  Com'rs,  44  Conn,  wards,  3  Colo.  App.  74,  it  was  held 
360 ;  South  Congregational  Meeting  that  the  right  of  way  granted  by  the 
House  V.  Lowell,  i  Met,  <Mass.)  J38;  ^/niVetf  5'/oto  over  public  lands,  which 
Wayland  r.  Middlesex  County,  4  Gray  ia  accepted  by  a  toll  road  company, 
(Mass.)  500;  Allegheny  County  II.  Mc-  and  upon  which  itconstructsand  main- 
Keesport  Diamond  Market,  113  Pa.  St.    tains   a   toll   road,   is    taxable   in    the 


164;  Erie  County  v.  Erie  Water  Works    county  in  which  it  is 
"am'rs,  113  Pa.  St.j68.     AndseeAth-        4.  Peof'-    -     "'- 
IS  City  Water  Works  Co.  v.  Athens, 


Com'rs,  113  Pa.  St.  j6S.     AndseeAth-        4.  People  n.   Black   Diamond  Coal 


74  Ga.  413.  3oCal.  656;  People  i-.  Friable,  31  Cal. 

In  Atlantic,  etc.,  R.  Co.  v.  Carteret  146;   People   v.  Cohen,   31    C«I.   aio; 

County,  75N. Car. 474,it  washeldthat  People*.  Donnelly,  58  Cal,  144;  Rosa 

a  constitutional   provision  exempting  i^.  Outagamie  County,  11  Wis.  96;  Mc- 

property  belonging  to  the  state  from  Kay  -r.  Outagamie  County,  12  Wis.  46. 

taxation  does  not  embrace  the  interests  D.  Quivey  ».  Lawrence,  1   Idaho  N. 

of  thestateinbusines8enterprise3,such  S.  313;  People  ».  Shearer,  30  Cal.  645; 

as  railroads  and  the  like,  but  applies  San  Francisco  ?/.  McGinn,  67  Cal.  no; 

only  to  the  property  of  the  state  held  Oswalt  r.  Hallowell, 15  Kan.  154;  Chase 

for  slate  purposes.  County    v.    Shlpman,    14    Kan.    533; 

a.  Northwestern  University  v.  Peo-  Smith  v.  New  York,  68  N.   Y.   55a; 


pie,  80  111.  333;   Erie  County  u,  Erie     Bellinger  t/.  White,  5   Neb,  399; 
Water  Works  Com'rs,   113  Pa,  St.  368.     son  ».   Hance,  i   Wyoming  Ter. 
■   Mitchellville  v.  Polk  County,     And  see  People  v.  Owyhee  Min 


64  Iowa  554.  I  Idaho  N.  S.  430;  Luttrell  r.  Knox 
8.  Statei'.  Moore,  12  Cal, 56;  People  County  (Tenn,  1890),  14  S.  W.  Rep. 
■V.  Shearer,  30  Cal.  645  ;  Ross  v.  Ou-  8oi ;  Hall  v.  Dowling,  18  Cal.  619. 
tagamie  County,  12  Wis,  26;  Forbes  tj.  The  Improvements  are  not  the  prop- 
Gracey,  94  U.  S.  76a;  Taylor  f.  Robin-  erty  of  the  government,  Crocter  -v. 
son,  34  Fed.  Rep.  678.  And  see  Traun-  Donovan,  i  Okl.  165. 
nell  V.  Faueht,  74  Tei.  557;  People  In  Chase  County  v.  Shipman,  14 
f .  Tax  Com'rs,  8j  N.  Y.  459;  Alle-  Kan.  532,  it  was  held  that  improve- 
gheny  County  u.McKeesport  Diamond  ments  made  on  government  lands,  set- 
Market,  123  Pa.  St.  164.  tied  upon  and  occupied  as  a  homestead. 
The  title  of  a  vendee  of  a  countr  are  not  taxable  before  Rnal  proof  of 
may  be  assessed  and  sold  for  taxes,  af-  settlement  and  cultivation  is  made, 
though  the  legal  title  remains  in  the  But  see  contra.  State  v.  Tucker  (Neb. 
county.  Townsen  v.  Wilson,  9  Pa.  St.  1893),  56  N.  W.  Rep.  718. 
17a  So  may  the  interest  of  a  lessee  of  S.  In  The  Kansas  Indians,  5  Wal). 
the  government.     Garland  County  v.  (U.  S.)   737,   the    United   States   Su- 
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g.  National  Banks. — (See  National  Banks,  vol.  i6,  p.  143.) 
5.  Income! ;  Income  Taxes. — Taxes  imposed  upon  incomes  are 
not,  strictly  speaking,  taxes  upon  property,  and,  consequently, 
not  within  constitutional  requirements  that  property  taxes  shall 
be  according  to  value.'  Nor  are  they  direct  taxes,  within  the 
federal  constitution.*  They  may  be  imposed  upon  all  incomes, 
with  such  exemptions  as  the  legislature  may  deem  just."     In  the 

preme  Court  held  that  the  State   of  resident  aliens  receiving  incomes  from 

Kansas  had  no  right  to  tax  lands  held  property  within  the  United  Stales.  The 

in  severalty  by  Indians  of  certain  tribes  acts  of  March  loth,  and  July  13th,  i366, 

nnder  patents  issued   pursuant  to  trea-  did  Impose  a  tax  on  non-resident  alien 

tics  made  with  those  tribes.  In  the  same  'bondholders.     See  Northern   Cent.  R. 

cas«   it  was  said    that   in    construing  Co.  v.  Jackson,  7  Wall.  (U.  S.)  361. 

treaties  with  the   Indian  tribes,  rules  ».  New  Orleans  v.  Fourchy,  30   La. 

of    interpretation   favorable   to    them  Ann.  910;   U.  S.  v.  Smith,  i  Sawy.  (U. 

were  to  be  adopted ;  and   that,  there-  S.)  377. 

fore,  a  proTision  exempting  their  lands  The  power  to  lay  an   income  tax  is 

from  "  lecy,  sale,  and  forfeiture,"  ex-  expressly  conferred  by  the  constitution 

tended  to  exempt  from   levy  and  sate  of  Texas,      Texas  Const,  of  1873,  art. 

for  non-payment  of  taxes.  8,  ^^  i,  3. 

In  thecaseofThe  New  York  Indians,  In  ZawiWuna.an  act  of  t9thofMarch, 
S  Wall.  (U.  S.)  761,  it  was  held  that  1856,  authorizing  the  Uiing  of  income*, 
the  state  had  no  right  to  tax  lands,  the  clearly  defined  the  incomes  intended  as 
ancient  home  ol  Indians  still  in  pos-  "  wages,  commissions,  brokerage,  etc.," 
session,  either  for  ordinary  municipal  and  did  not  authorize  a  tax  upon  in- 
purposes  or  for  road  purposes,  the  comes,  the  fruits  of  capital  Invested  in 
right  to  the  undisturbed  enjoyment  of  merchandise,  stock,  etc.  New  Orleans 
such  lands  having  been  secured  l>y  t>.  Hart,  14  La.  Ann.  81;.  Profits  real- 
treaty  with  the  government ;  and  that  tzed  from  the  use  of  ■  cotton  press, 
this  was  so,  although  the  attempt  to  drays  and  slaves  In  carrying  on  the 
tax  was  under  a  statute  providing  business  of  a  cotton  press,  were  not 
that  no  tax  sale  should  alTect  the  In-  subject  to  taxation  as  income  under 
dians'  right  of  occupancy.  This  case  that  act.  New  Orleans  v.  Fassman,  14 
was  before  the  United  States  Supreme  La.  Ann.  S78. 

Court  on  error  to  the  court  of  appeals  In  NeTu  Hamfskirt,  a  statute  pro- 
of the  State  of  !^cjv  Tork,  and  the  viding  for  taxing  every  person  on  the 
judgment  in  that  case  was  reversed,  amount  of  all  incomes  received  by  him 
See  Fellows  v,  Denniston,  33  N.  Y.  during  the  year,  accruing  from  notes, 
^o.  And  see  further  on  the  general  bonds,  or  other  securities  not  other- 
subject  of  the  exemption  of  Indian  wise  taxed  under  the  laws  of  the  stale, 
lands  from  taxation,  Foster  t>.  Blue  might  be  valid  as  to  other  securities 
Earth  County,?  Minn.  140;  Goodetl  than  those  of  the  Uiiittd  States.  Opin- 
o.  Jackson,  10  Johns.  {N.  Y.)  693  ;  11  ion  of  the  Justices,  J3  N.  H.  637. 
Am.  Dec.  351 ;  Harrington  v.  Wilson,  Salarlai  of  FubUe  Offlean-^odCM.— 
19  Wis.  383;  State  v.  Miami  County,  The  tax  imposed  by  a  state  upon  the 
63  Ind.  497;  Fellows  -o.  Blacksmith,  19  salaries  of  Its  judges,  is  not  in  conllict 
How.  ( U.  S.)  366 ;  Hilgers  v.  Quinney,  with  the  constitutional  provision  that 
51  Wis.  63.  the  compensation  for  their  services 
1.  Glasgow  *.  Rowse,  43  Mo.  480.  shall  not  be  diminished  during  their 
Such  a  tax  Is  Imposed  upon  the  fruits  continuance  in  office.  Northumberland 
of  property,  Waring  v.  Savannah,  6a  -a.  Chapman,  3  Rawie  (Pa.)  73. 
Ga.  93 ;  and  of  tabor,  industry,  and  But  a  state  cannot  levy  a  tax  upoit 
■kill  rather  than,  upon  the  property,  the  emoluments  of  an  officer  of  the 
Wilcox  V.  Middlesex,  103  Mass.  544.  United  Slates.  Dobbins  v.  Erie,  16  Pet. 
a.  Springer  v.  U.  S.,  103  U.  S.  586.  (U.  S.)  435.  Nor,  on  the  other  hand, 
Mtm-TeftdMiU.  —  Acts  of  Congress,  can  Congress  impose  a  tax  upon  the 
August  5th,  l86[,  and  July  ist,  1863,  im-  salary  of  a  state  judge.  Buffington  v. 
posing  income  taxes  upon  every  person  Day,  11  Wall.  (U.  S.}  113. 
residing  in  the  United  States  and  citi-  In  City  Council  v.  Tax,  1  Treadw. 
zens  residing  abroad,  did  not  reach  non-  (S.  Car.)  57,  it  was  held  that  the  sala- 
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absence  of  constitutional  restriction,  incomes  may  be  taxed  even 
though  derived  from  property  which  is  also  taxed,'  or  from  a 
business  upon  which  a  license  tax  is  imposed.* 

Unless  otherwise  provided,  the  income  taxed  includes  only 
actual  acquisitions  of  property  within  the  year  for  which  the  tax 
is  levied,"  and  not  anticipated  profits;  *  and  the  income  is  that 
of  a  previous  and  not  of  the  current  year.* 

6.  Le^al  Ftooom. — Taxes  are  sometimes  imposed  upon  legal 
process  with  a  view  to  adjusting  upon  an  equitable  basis  as  be- 
tween  suitors  and  the  public,  the  expense  of  the  administration  of 

rle«  of  public  oflicen  are  not  liable  to  return  relates,  but  not  such  as  become 
be  taxed  under  an  ordinance  Imposing  so  after  the  expiration  of  that  jear, 
a  tax  on  all  profit  or  income  arising  although  before  the  date  of  the  return, 
from  the  "  punuit  of  any  facullji,  pro-  U.  S.  v.  Maj-er,  Deady  (U.  S.J  117. 
fe««Ion,  occupation,  trade,  or  employ-  Bafnaal  to  OiT*  InoonM.  —  In  Ala- 
ment."  hama.  It  Is  provided  that  if  the  taxpayer 
DaltKftUou  of  PoTtf  to  Miuilolp*!  Om-  refuses  to  give  his  income,  the  asBeKSor 
porktlon. — The  power  to  tax  Incomes  may  ascertain  It  from  Inquiry  and  fix  It 
may  be  delegated  to  municipal  corpo-  to  the  best  of  his  judgment.  And  if  act- 
rations.  See  Glen  v.  Charleston,  i  Mc-  tngln  good  faith,  he  fixes  It  at  an  amount 
Cord  (S.  Car.}  345.  However,  acharter  larger  than  the  true  income,  the  tax  Is 
authorizing  a  municipal  corporation  to  valid  and  cannot  be  resisted.  Lott  ti. 
tax  real  and  personal  estate,  does  not  Hubbard,  44  Ala.  593. 
necessarily  confer  the  right  lo  tax  In-  Peiwlty, — The  addition  of  one  hun- 
comes.  Savannah  v.  Hartridge,  S  Ga.  dred  per  cent,  to  the  tax  as  a  penalty 
%\.  See  also  Home  Ins.  Co.  t.  Angus-  tor  return  of  a  false  or  fraudulent  list  or 
--  "  ---  valuation,  is  constitutional.  DoUf.Ev- 
ans,  II  Am.  L.  Reg.  N.  S.  315;  rj  Int. 
<e3.     See  also  Union  Bank  v.  SUte,  9  Rev.  Rec.  143. 

Yerg.  (Tenn.)  490.  Paflnry. — Although  an  act  imposing 

Itis  no  defense  to  a  suit  for  there,  a  tax  on  incomes  makes  no  provision  for 

covery  of  an  Income  tax  that  thelncome  compelling   a  person   to  make   oath  to 

has  been   applied   In   reduction  of  an  his  return,  yet  if  it  permits  him  to  do  so, 

indebtedness  upon   a   purchase  of  real  and  he  avails  himseifof  the   privilege, 

estate  upon  which  a  tax  is  paid.     Lott  and   makes  a   false   return,  he  is  guilty 

V.  Hubbard,  44  Ala.  593.  of  perjury.    U.  S.  f .  Smith,  i  Sawy.(U. 

a.  Drexel  v.  Com.,  46  Pa.  St.  31;  S.)  277. 
Burch  1'.  Mayor,  etc.,  o(  Savannah,  41  *.  Froiiil«Mrr  Hotaa. — Whether  prom- 
Ga.  596.  Issorj'  notes  and  book  accounts  re- 
in Wilcox  V.  Middlesex,  103  Mass.  ceived  during  the  year  are  to  be  included 
544,  it  was  held  that  a  merchant's  In-  In  an  estimate  of  Income,  depends  upon 
come  from  his  business  Is  taxable,  whether  they  are  collectible.  If  not  so, 
ttiough  he  is  also  taxed  on  his  stock  in  a  defendant  cannot  be  convicted  of  mak- 
trade,  notwithstanding  a  statute  prohlb-  ing  a  false  return  for  not  Including  them, 
iting  taxes  on  income  and  derived  from  U.  S.  v.  Frost,  9  Int.  Rev.  Rec,  41. 
propertysubjectto taxation;  incomede-  In  U.  S.  v.  Schlllinger,  14  Blatchf. 
rived  from  dealings  in  merchandise  not  (U.  S.)  71,  promissory  notes  made  for 
■  '  ■  ferived  from  property,  articles  sold  in  1871,  which  were  pay- 
ideuponbondsbougnt  able  in  1873,  were  not  included  within 
in  one  year  and  sold  several  years  alter,  the  gains  or  profits  of  the  year  1871, 
is  not  to  be  Included  in  the  estimate  of  upon  which  the  tax  was  ImptMcd. 
the  owner's  "gains,  profits,  and  Income"  0.  State  v.  Elfe,  3  Strobh.  (S.  Car.) 
for  the  year  in  which  the  bonds  were  395. 

sold  under  the  act  of   1867.     Gray  v.  Inaain*  of  Penon   DyHV  Tltbln  tlu 

Darlington,  15  Wall.  (U.  S.)  63.  Tear.— An  Income  tux   Is   payable   for 

A  merchant,  under  the  Internal  Rev-  that  part  of  the  year  in  which  a  person 

enue  Act  of  1S64,  may  deduct  from  his  dies,  preceding  his  death,  to  be  collected 

gross  proHts  such  debts  as  become  in-  from  his  estate.     Mandelt  v.  Pierce,  3 

solvent  during  the  year  to  which  the  Cliff.  (U.  S.)  134. 
U6 
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justice.^  Such  taxes  may  be  imposed  as  stamp  fees  on  process, 
or  fees  for  pennission  to  enter  suits,  etc.,*  or  they  maybe  imposed 
upon  the  unsuccessful  party.* 

Arbitrary  exactions  imposed  without  reference'  to  the  nature 
or  extent  of  the  proceeding,  however,  are  violative  of  constitu- 
tional provisions  requiring  equality  of  taxation  and  the  free  dis- 
pensation of  Justice  without  purchase.* 

TIL  Ufok  Whok  Ikposeo — 1.  Qencral  Frindplei. — Taxation  be- 
ing imposed  in  consideration  bf  the  protection  afforded  the  indi- 
vidual and  his  property,  the  individual  is  personally  charged  with 
the  tax.^     The  rule  is  otherwise  as  to  the  unoccupied  lands  of 

1.  Lee  County  v.  Abrahams,  34  Ark.  <Tenn.)  474;   EIlIstoD  v.  WInstead,  10 

i66.ciVi"«f  Murphy  «.State, 38  Ark.  514.  Lea  (Tenn.)  472. 

Tu  OB  OlTU  Bnlta.— The  letllement  S.  Harrison r.Wf]1iB,7Heisk.(Tenn.> 

of  an   e«tate  in    the   probate  court  U  32;  NsKhville  !>.  DavU,  10  Lea  <Tenn.} 

not  a  civil  s)iit,  within  the  meaning  of  474 ;    Elllslon    r.    Wtnstead,    10    Lea 

a    conEtitutlonal     provision    authorlz-  (Tenn.)  473;  State  v.  Stanley,  3   Lea 

ing  the  legislature  to  impose  taies  on  (Tenn.)   514;    State   v.  Nance,  i    Lea 

civil   Bulta.      State  v.   Mann,  76   Wis.  (Tenn.)  6^. 

469;  Nunoemacher  %'.   Mann,  76  Wis,  A  lax  imposed  on  each  criminal  con- 

498.  viction   is  a   mode  of  making  persons 

Ooastitntioaal  Baatrletloni. — The  Im-  convicted  of  crime  contribute  to  defray 

position  of  a  tax  upon  parties  commenc-  the  expense  of  public  prosecutions,  and 

ing  suits  iti  court,  does   not   violate   a  Is  constitutional.     Myrtle   v.  State,  38 

constitutional  provision  that  the  mode  Ark.  514, 

of  levying  taxes  shall  be  by  valuation.  Proceedings  to  recover  fines  for  viola- 
State  V.  Lancaster  Countj-,  4  Neb.  537.  tlon  of  the  ordinances  of  a  town  are  not 

The   constitutional    right   to  obtain  "criminal   cases"  within   the  meaning 

justice  freely  and  without  purchase,  has  of  a  statute  which  imposes  a  tax  on  such 

never  lieen  understood  to  l>e  a  right  to  cases,  payable  to   the   state.     State   v. 

judicial  proceedings  carried  on  without  Mason,  3  Lea  (Tenn.)  649, 

expense  to  the  parties.     State  v.  Gor-  (.  State  v.  Gorman,  40  Minn.  132.  In 

man,  40  Minn.  13].    And  see  Adams  v.,  this  case  a  statute,  requiring  as  a  condi- 

Corriston,  7  Minn.  456;  Perce  v.  Hal-  tion  precedent  to  probate  proceedings 

let,  1 1  R.  I.  363.  the  payment  of  specific  sums  arbitrarily 

9.  Le«  County  v.  Abrahams,  34  Ark.  prescribed  with  reference  to  the  value  of 

166.     And    see     State    v.     Lancaster  the  estate,  was   held   unconstitutional. 

County,  4  Neb.  537.  6.  Green f-Craft,  j8  Miss.  70;  People 

The' state  may  require  the  payment  v.  Seymour,  16  Cal.  333 ;  76  Am.  Dec. 

of  a  tax  as  a  condition  precedent  to  the  cli  ;    Kelsey  v.  Abbott,  13  Cal.   609; 

use  of  its  process.     Harrison  i^.  Willis,  Mercier's  Succession, 4]  La.  Ann.  1135; 

LHelsk.    (Tenn.)   35;    Robertson    v.  Rundell  v.  Lakey,  40  N.  Y.  517;  Bli- 
nd Com'rs,  44  Mich.  274.  ton  f .  Fonda.  86  N.  Y.  346;  Bennett  n. 

In  Smith  w.  Waters,  aj  Ind.  397,  it  Buffalo,   17   N.   Y.  383;   Chapman   v. 

was  held  that  if   a   revenue   stamp   is  Brooklyn,  40  N.  Y. 377;  Miller  v.  Gor- 

required  by  law  to  be  attached  to  a  man,  38  Pa.  St.  309;   Sheaffer  v.  Mc- 

replevin  bond,  the  failure  to  attach  it  Kabe,  3  Watts   (Pa.)  411;    Harbeson 

furnishes  no   ground    for    dismissing  v.  Jack,  a  Watts  (Pa.)   1J4;   Kennedy 

an  appeal  in  the  action  in  which  the  n.  Daily,  6  Walts   (Pa.)   369;  Stokely 

bond  is  required;  but  that  a  replevin  v.  Boner,  10  S.  &  R.  (Pa.)  154;  Ellis  v. 

bond   is   neither   a   writ    nor   process  Hall,    19  Pa.  St.    396;    McKibbin   v. 

within   the   meaning   of   the   revenue  Charlton.i^  Pa,  St.  i38;State  r.  Leav- 

law.  enworlh  County,  1  Kan.  61 ;  Richard- 

W)u*Um  Tax  Ae«r«H. — A  tax  upon  son  v.  Boston,  148  Mass.  308;  Sherwin 

a   law   suit  accrues   when  the  suit  is  i'.Boston,etc.,Sav.Ban1[,]37Mass.444; 

commenced,  and   must    be    paid,   al-  Cochran  r.  Guild,  io6Mass. 29;  8  Am. 

though  the  suit  was  compromised  and  Rep.   196;  Burr  v.   Wilcox,   13   Allen 

dismissed   before  it  had   come  to   an  (Mass.)  269;  Meredith  v.  U.  S.,  13  Pet. 

iwue.     Nashville    v.    Davis,  10  Lea  (U.  S.)4S6. 
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non-residents,*  taxes  upon  such  lands  generally  being  a  chat^ 
upon  the  land  alone. 

Every  resident  of  the  taxing  district,*  and  every  person  o\vning 
property"  or  transacting  business  therein  *  is  liable  to  taxation. 
Thus,  aliens,*  non-residents,*  minors,'  corporations,*  women,*  and 
persons  non  compos  mentu}^  may  be  taxed. 

The  right  to  tax  is  not  dependent  upon  citizenship.*'   Indians 


Case*,  II  Gill  &  J.  (Md.)  117.  And 
see  Tax  Court  t>.  Patterson,  50  Md.  368. 

i,  Duerv.  Small,  17  How.  Pr.  (O. 
S.  C.  C.)  301  ;  Tazewell  County  v. 
Davenport,  40  111,  197;  PadeKord  f. 
Savannah,  14  Ga.  43S;  Pearce  v.  Au- 
gusta, 37  Ga.  597;  McCutchea  v.  Rice 
Countj,  7  Fed.  Rep.  558. 

Statutes  authorizing  the  same  taxes 
upon  non-residents  pursuing  their  or- 
dinary avocations  within  the  corpora. 
tion  as  upon  inhabitants,  authorize  a 
tax  upon   the   shares   in   the  national 


The  assessment  of  a  tax  a^inst  an 
Individual  creates  not  only  a  lien  on 
his  property,  but  also  a  personal 
obligation  to  the  full  amount  of  ihe 
tax.     New   Orleans    v.    Day,    39   La. 

1.  See  infra,  WAaMAXi.,  Non-resident 
and  Unseated  Property. 

As  a  nneral  rule,  however,  taxes  are 
Imposed  upon  the  individual  on  ac- 
count of  his  ownership  of  the  property. 
Rundell  V.  Lakey,  40  N.  Y.  517;  Mer- 
Cier's  Succession,  41   La,   Ann.  1135; 

Meredith  v.  U.  S.,  13  Pet.  ( U.  S.)  436.  bank  located  in  the  town,  and  held  by 
But  when  property  is  resorted  to,  it  is  one  who  conducts  hia  ordinary  business 
for  the  purpose  of  ascertaining  the  therein,  but  whose  residence  is  outside 
(unount  with  which  the  owner  should  the  corporate  limits.  Moore  v.  Fay- 
becharged,  Green  v.  Craft,  38  Miss.  70;  etteville,  80  N.  Car.  154. 
Kelaey  r.  Abbott,  y  Cal.  609;  State  v.        B.  Frantz^s  Appeal,  s^   Pa-  St.  367; 


Vanderbilt,  33  n!  f.  L.   38 ; 'Mercier's    Tazewell    CounVy 
Succession,  42  La.  Ann.   113s;  of 
facilitate  the  collection  of   taxes. 
Green  v.  Gruber,  16  La.  Ann.  694. 

Looftl  AsHssmenU. — As  to  whethi 
local  assessment  for   benefits  is  a  j: 
sonal  charge  upon  the  owner  of  the     C.)  2C 
property,  see  infra,   this  title,  Local     (S.  Ci 
Assessments.  7.  Mooi 

1.  Youngblood  v.  Sexton,  33  Mich, 

S6 ;  10  Am.  Rep.  654 ;  PuUen  v.  Walte 
ounty,    66     N.  Car.  361;    Catlin   -v. 
Hull,  Ji  Vt.  iji. 

S.  Youngblood  v.  Sexton,  33  Mich. 
406;  20  Am.  Rep.  654;  Padelford  v. 
Savannah,  i4Ga.438;  Jr ^-i..— 


6.  Moore  v.  Fayetteville,  80  N.  Car. 
54;  Ahl  Ti.Gleim,si  Pa.  St.  433;  Taze- 
i-ell  County  v.  Davenport,  40  III.  J04; 

■•  Small,  17   How.  Pr.  (U.  S.  C. 

;  State  if.  Charleston,  4  Strobh. 


ti.  Fayetteville,  80  N.  Car. 
11  I-.  Macon,  30  Ark.  17;  Dob- 
■ieCountj,i6Pet.(U.S.)43S. 
0.  aee  Taxation  {Corporate), 
As  to  the  word  "  person  "  including  a 
>rporation,  see  Person,  vol.  18,  p-404. 
-    "  Fayetteville,  80  N.  Car 


^MlSi 


Pr^(' 

86  N.  Y.  339;  People  v.  Tax  Com'rs, 
33  K.  Y.  334;  Harrison  v.  Vicksburg, 
jSmed.  &M.  (Miss.)  581;  Worth  v. 
Fayetteville,!  Winst.  Eq.  (N,  Car.)  70; 
State  V.  Charleston,  2  Spears  (S.  Car.) 


nith 


jdac 


.   Ark. 


Wteeler u.  Wal],6  Allen  (Mass.)  5^6; 
Dobbins  v.  Erie  County,  16  Pet.  (U. 
S.)  435- 

Taxfttton  Wllliont  BepTeieiLta,tiaii. — 
The  maxim  that  taxation  and  repre- 
sentation should  go  together,  has  no 
ipplication  to  individuals,  but  only  to 


'.  Richardson,  16  Mass.  211;  Shriver 
■B.  Pittsburg,  66  Pa.  St.  446 ;  Bennett  v. 
Birmingham,  31    Pa.    St.    15;   Ahl    v. 


residents,  are  liable  < 
spect  to  stock  held  b' 
tions  within   the  sti 


W'all,  6  Allen  (Mass.)  558 ;  Lough- 
borough  V.  Blake,  5  Wheat.  (U.  S-)  317. 

10.  See  Dobbins  v.  Erie  County,  16 
Pet.  tU.  S.)43s. 

11.  Kuntz  V.  Davidson  County,  6  Lea 
(Tenn.)  65;  Tazewell  County  v.  Dav- 
enport, 40  111.  197 ;  Youngblood  v.  Sex- 
ton, 31  Mich.  406;  3o  Am.  Rep.  654. 
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Proparty,  to  Whom  Taxid< 


who  are  not  citizens  and  who  preserve  their  tribal  relations,  are 
not  liable  to  taxation.' 

8.  Property,  to  Whom  Taxed— a.  Generally.— The  state  may 
declare  that  property  shall  be  chargeable  with  taxes,  no  matter 
who  is  the  owner  or  to  whom  it  is  taxed.*  It  is  usually  required 
that  property  be  taxed  against  the  owner"  or  occupant.*  And  in 
case  of  a  reasonable  doubt  as  to  the  ownership,  it  may  be  charged 
to  unknown  owners  or  to  persons  unknown,"  Where  there  are 
several  interests  in  the  land,  as  of  a  tenant  in  possession  or  remain- 
dennan,  the  party  in  possession  may  be  charged.* 

Partnership  property  is  taxable  to  the  partnership  as  such,  and 
not  to  the  individual  partners.*     Taxes  upon  property  owned  in 


1.  State  V.  RoBB,  7  Yerg.(Tenn.)  ^4. 
See  infra,  this  title,  Indian  Lands. 

The  rule  Is  different  as  to  civilized 
Indians  whoee  tribal  relatlona  hare 
be«n  dissolved.  Hilgers  v.  Quinney, 
SI  Wis.  61. 

%.  Wltherspoon  f.  Duncan,  4  Wall. 
(U,  S.)  110;  Dunn  v.  Winston,  31 
Miss.  13s;  Kennedy  v.  St.  Louis,  etc., 
R.  Co,  63  111.  395. 

S.  See  Nashua  Sav.  Bank  ■v.  Nashua, 


■V.   McManus, 

Willard  v.  Blount,  11   Ir'ed.  I 

6j+;  Bemis  i.  Phelps,  41  Vt,  i.     And 

see    Kelsey   -u.   Abbott,    13   Cal.   609; 

Burpee  v.  Russell,  64.  N.  H.6a;   Per- 

ham  v.  HaTerhill  Fibre  Co.,  64  N.  H. 

3;   Butler  V.  Oswego,  57  Hun  (N,  Y,) 

wa;  Ljnde  -o.  Brown,  143  Mass.  337. 

See  itifra,  this  title,  Occufancy. 

B.  French  v.  Spalding,  61  N,  H.  395. 
And  see  Burpee  ii.  Russell,  64  N.  H.  61. 
The  right  of  an  assessor,  to  estimate 
Abbott,  property  which  he  cannot  find,  does 
13  Cal.  6091  Blatner  ;'.  Davis,  33  Cal.  not  authorize  the  assessment  against 
318;  Bosworth  v.  Webster,  64  Cal.  i ;  one  of  property  belonging  to  another. 
Smith  V.  Read,  51  Conn.  10;  Mullikln  State  v.  Sherrer,  49  N.  1.  L.610. 
V.  Reeves,  71  Ind.  381 ;  Bell  v.  Fry,  5  Donbl*  AaisBammt. — When  lan< 
Dana  (Ky.)  341;  Hayes  v.  Viator,  33    assessed    to    the    owner   and    also   to 

""  '■     '  'owner  unknown"  for  the  same  tax, 

the  latter  assessment  !s  void,  and  a  sale 
thereunder  conrers  no  title  upon  the 
purchaser.  Nichols  v.  McGlathery,  43 
Iowa  189. 

•-  See  iti/ra,  this  title,  Particular 
Estates. 

T.  Hubbard  v.  Winsor,  15  Mich.  146; 
Hill  V.  Graham,  71  Mich,  659;  McCoy 
f.  Anderson,  47  Mlclv  501;  Williams 
II.  Saginaw,  51  Mich.  lao;  Thibodauic 
_.   .j-J?i_..  j^  j^^  Ann,  508;  Ricker  i 


La.  Ann."  116";  Thibodaux  t>.  Kellei 
19  La.  Ann.  508;  LeBIaoc  v.  Blodgett, 
34  La.  Ann.  107;  Desmond  -v.  Babbitt, 
117  Mass.  133;  Pease  v.  Whitney,  3 
Mass.  580;  Dunn  r.  Winston,  31  \Iis9. 
135;  Green  i^.  Craft,  28  Miss.  70;  Ly- 
man u.  Anderson,  9  Neb,  367;  State  -v. 
Union  Tp.,  36  N.J.  L,  309;  SUte  v. 
Hardin,  34  N.  J.  L.  79;  Morrison  v. 
McLauchllD,  88  N.  Car.  251;  Willard 
r.  Blount,  11  Ired.  (N.  Car.)  624;  Pitts 

V.    Booth,    IS    Tex,    433;    Yenda    v.     tj.  Keller,  39  La.  Ann,  508; 
Wheeler,  9  Tex.408;  Tracy  f.  Reed,     American   Loan,  etc.,  Co,  140   Mass. 
38Fed.  Rep.  69;  Greenwaltif.  Tucker,    346;    Van  Dyke  v.  Carlton,  61    N,  H. 
SMcCrarj-CU.  S.)  166;  Mossp.Hinds,     574.     And  see  Stockwell  "    " - 


1   Co.  V, 


29   Vt.    i3S;   Milwaukee   Ii 
Hubbard,  29  Wis.  51. 

As  to  who  Is  an  owner  within  the 
tax  laws,  see  iafrn,  this  title,  Oiiiner- 
ikif;  and  Owver,  vol.  17,  p.  399. 

Tlia  pwaar  of  nnoccnpled  land  must 


(N.Y.)i 


Ferguson,  8  Cow, 
Wheeler  f .  Anthony,   10 
Y.)     346;    Robinson    v. 
Ward,  13  Ohio  St,  393. 

Where  a  partnership  business  con- 
tinues after  the  death  of  one  of  the 
pay  to  the  state,  taxes  lawfully  iniposed  partners,  the  property  should  be  listed 
thereon.  Blackwood  v.  VanVliet,  30  for  Uxation  in  the  firm  name.  Blod- 
Mich.  ii3.  And  see  Oldtown  T'.  Blake,  gett  r.  Muskegon,  60  Mich.  5S0.  So 
74  Me,  280.  .  after  dissolution,  and  during  the   pro- 

i.  Smithi>.Read,5i  Conn,  io;South-     cess  of  winding   up.     Putman  i>.  Fife 
worth  V.  Edmands,    152    Mass.   S03;    Lake  Tp.,  45  Mich.   125;   People 


Pease  v.  Whitney,  5  I 


,.380; 


Sneath,  38  Cal.  613 
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common  should  be  imposed  upon  all  the  common  owners,'  though 
the  imposition  of  a  tax  upon  the  individual  interest  of  each  has 
been  upheld.* 

b.  Ownership. — The  owner  of  property,  for  the  purposes  of 
taxation,  is  the  person  having  the  legal  title  thereto.*  One  who, 
by  contract  or  otherwise,  has  a  mere  equity  in  the  premises,*  is 
not  an  owner  within  the  tax  laws.  But  the  owner  of  an  equitable 
estate  may  be  taxed.^     The  fact  that  the  title  is  conditional  and 

In  People  11.  Coleman,  44  Hun  (N.  tenant  for  three  years  or  more  Is  to  be 

Y.)  lo,  it  was  held  that  the  executors  considered  the  owner.    Taj'lorr.  Rob- 

of  a  deceased  member  of  a  partnership  inson,  34  Fed.  Rep.  678. 

are   not   taxable  before   anjthing  be-  BaVlns  nuwblBM  lMM»d  by  the  ownor, 

comes  due  to  them  from  the  surviving  subject  to  resumption  in  case  of  failure 

members  of  the  iirm.  to   pay,  are  properly  taxable  to   him. 

A  retiring  partner  need  not  give  no-  Singer  Mfg.  Co,  v.  Essex  Count]',   139 

tice  in  order  to   relieve  himself  from  Mass.  266, 

liability  for  taxes  afterwards  imposed,  nnrtteordsd  DMd. — The  taxes  should 

Washburn    v.    Walworth,   133   Mass,  be  paid  by  him   in  possession   of  the 

499;  and  an  Incoming  partner  becomes  land  under  a  grant  or  deed,  although 

liable  for  the  taxes  assessed  upon  the  the  same  is  not  recorded.     " 


share  of  the  outgoing  partner  of  whom  Washbum,  5  Hayw.  (Tenn.)  21 
he  purchased.  Wheat  v.  Hamilton.jj  4.  Tracy  v.  Reed.  38  Fed.  I 
Ind.  356.  Churchill  p.  Sowards,  ;S  Iowa 


1.  See  Hayes  v.  Viator,  33  La.  Ann.  Butler  r.  Stark,  139  Mass.  19;  Suie  %>. 

1161;   People  V.  McEwen,  23  Cat.  54;  St.  Louis  County,  84  Mo.  J34;  Tavlor 

Jenkins  v.  Rice,  84  Ind.  342.  v.   Robinson,    72    Tex.  364;    Pitts    v. 

In  Mercier's  Succession,  42  La.  Ann.  Booth,  15  Tex  453. 

1135,  it  WHS  held  that   taxes   assessed'  Thus,  where  one  has  no  taxable   in- 

■gainst  two  persons  as   joint  owners,  terest  in  the   property,   but   merely  a 

constitute  a  general  personal  obligation  joint  use  thereof  with  the  owner,  he  is 

•gainst  them.  not   taxable,     Irvin   i^.   New   Orleans, 

3.  See  Paynei>.  Danley,  18  Ark.441;  etc.,  R.  Co.,  94  III.  105. 

63  Am,  Dec:.   187;   State  v.  Rand,  39  1  Way.— So  the  land  upon  which  one 

Minn.  501.  has  reserved  a  right  of  way  is  taxable 

S.  Tracy  r.  Reed,  38  Fed,  Rep.  69;  to  the  owner  of  the  fee  and  not  to  the 

Augusta  Bank  v.  Augusta,  36  Me.  Jss;  possessor    of    the    way.     Winston    v. 

Miner  r.  Pingree,  110  Mass.  47;  Rich-  Johnson,  42  Minn.  398. 

ardson  r.  Boston,  148  Mass.  scfi;  State  Tandea  In  Poaaeialoii. — It   has   been 

t'.  Newark,  50  N.t.  L.  66.   See  also  Wal-  held  that  a  vendee  of  realty  in  posses- 

thamBanki'.Waltham,ioMet.(MagE,)  sion  under  acontract   of   sale   at   the 

334;  Tucker  II,  Aiken,  7  N.  H.  113.  date    of    the   assessment   Is    the    real 

In  Osterhout  t.  Jones,  54  M  ich.  3zS,  owner  for  purposes  of  taxation,  wheth- 
however,  it  was  held  that  lumber  er  he  holds  a  legal  title  or  not.  And- 
awaiting  transportation  to  the  vendee,  erson  i>.  Harvard,  47  Mo.  App.  660; 
is  not  taxable  to  him  if  it  is  still  to  be  Farber  v.  Purdy,  69  Mo.  601  ;  Wells  u. 
assorted  and  inspected  by  the  vendor  Savannah,  87  Ga.  397;  Taylor  v.  Rob- 
and  further  payment  is  to  be  made.  inson,  34  Fed,  Rep,  678,  And  a  rail- 
Where  lands  are  held  under  a  parol  road  company  which  has  acquired  the 
gift  not  consummated  by  deed,  they  right  to  perpetual  possession  of  land, 
belong  and  must  be  assessed  to  the  has  been  held  the  oivner  for  purposes 
donor,  even  though  the  donee  is  in  of  taxation,  although  [t  has  not  a  legal 
possession.  Mullikin  v.  Reeves,  71  title.  Muscatine  v.  Chicago,  etc.,  R. 
Ind.  i8i.     And  the  same  rule  applies  Co.,  79  Iowa  645. 

generally   to  pergonal   property.     See  S.  Puget  Sound  Agricultural  Co.  -c. 

Ratlerman  u.  Ingalls,  48  Ohio  St.  468.  Pierce    County,   l     Wash.    Ter.    159; 

L«He«.~Thus,   a   lessee   is    not    an  State  v.  Board  of  Railroad  ComVs.  41 

owner.     SUte  r.  St.  Louis  County  Ct,  N.  J.  L.  335  ;  Green  v.  Watson,  34  Pa. 

Mo.  App.  53;  State  i>.   Blundelt,  24  St.  112. 

'   L.  4(n.    By  statute.  In   Texas,  a  If  land  has  been  taied  to  the  beae- 
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subject  to  be  divested  by  redemption  or  otherwise,  does  not  affect 
the  taxability  of  the  owner.' 

In  ascertaining  the  ownership  for  the  purposes  of  taxation,  the 
record  title  controls  ;  *  and  it  is  not  necessary  to  investigate  the 
proceedings  pertaining  to  the  title  claimed  in  order  to  determine 
the  question  of  the  validity  of  the  record."  Persons  who  own  the 
property  at  the  tirtie  of  the  assessment  are  the  ones  upon  whom 
the  tax  is  imposed,  irrespective  of  prior  or  subsequent  changes  of 
ownership,* 

c.  Occupancy. — An  occupant,  within  the  tax  laws,  is  one  who 
has  the  actual  and  exclusive  use  and  possession  of  a  thing.*     It  is 

ficial   owner,    a    subteqiient    sale   for  property,  but  may  asaesG  it  against  the 

non-payment  of  the  tai   by  the  legal  apparent  ownerhypOBsessiDn  ormuni- 

owner,  is  void.     Whitham  i>.  Sayers,  9  ment  of    title.    The   North    Cape,   6 

W.  V«.  671.  BlM.  (U.  S.)  sos- 

1.  Butler  V.  Stark,  139  Mass.  19;  4.  Sute  v.  iJnion  Tp.,  36  N.  J.  L. 
Stale  V.  Mississippi  River  Bridge  Co.,  309;  State  v.  Hardin,  34  N.  J.  L.  79; 
109  Mo.  JS3;  Maina  v.  Elliott,  s'  Cal.  State  i^.  Jersey  City,  44  N.  J.  L.  156; 
8;  Ralston  r.  Hughes,  13  ifl.  469;  San  Gabriel  Valley,  etc.  Qo.  v.  Wit- 
Greenwalt  r.  Tucker,  3  McCrary  (U.  mer,  96  Cal.  623-,  Campbell  !■.  Quacit- 
S.)  166,  And  see  Brent  v.  New  Or-  enbuah  (Cal.  189J),  31  Pac.  Rep.  746; 
leans,  41  La.  Ann.  1098.  The  contrary  Russell  r.  Mandell,  73  III.  136;  Big- 
was  held  In  Central  Pac.  R.  Co.  n.  gins  f.  People,  96  III.  3'Si ;  Anderson  v. 
Howard,  53  Cal.  337.  Harwood,47  Mo.  App.  660;   Richard- 

A  party  cannot  be  relieved  from  the  son  ■v.  Boston,  14S  Mass.  50S ;  Wash- 
payment  of  taxes  and  'assessments  on  burn  v.  'Walworth,  133  Mass.  499;  C. 
the  ground  that  someone  else  might  N.  Nelson  Lumber  Co.  v.  Loraine,  23 
have  an  outstanding  title  to  the  prop-  Fed.  Rep.  54.  And  see  Sully  v.  Poor- 
erty  taxed.  It  is  sufficient  that  he  baugh,  45  Iowa  4,^3;  Tallman  r.  But- 
cUims  and  possesses  asowner.  Selby  :>.  ler  County,  13  Iowa  531;  People  v. 
Levee  Com'rs,  14  La.  Ann.  437.  And  McComber  (Supreme  Ct.),  7  N.  Y. 
•ee  in/ra,  this  title,  Particular  Estaies.  Supp.  71.  See  also  Templeton  i'.  Levee 

But  in  Trammell  v.  Faught,  74  Tex.  Com'rs,  16  La.  Ann.  117;  McLaren  v. 

5S7.  it  was  held  that  where  the  state  Sheble,  4^  Mo.  130;  State  v.  William- 


reserved  the  right  to  terminate  a  lease  son,  33  N.  J.  L..  77 ;  Bemis 
'  public  lands  at  will,  the  lands  were  41  Vt.  1;  Wisconsin  Ce  ' 
:   taifable  to   the   tenant  under  the     Lincoln  County,  57  Wis. 


statute.  Taxes  on  real  estate  cannot  be  ap- 

3.  Gee   V.  Clark,  42  La.  Ann,   919;  portioned    among    the  different   per- 

Butler  I'.  Stark,  139  Mass.  19;   Finney  sons  who   may  become   owners   of  -it 

V.  Boyd,  16  Wis.  366.  during  the  year.    The  person  charged 

A  statute  providing  that  the  record  at  the  beginning  of  the  tax  year  is  lia- 
ownershould  bedeemedthetrue  owner  ble  for  the  taxes  of  the  whole  year, 
(or  taxation  purposes,  does  not  author-  even  though  he  disposes  of  the  prop- 
ize  an  assessment  in  the  name  of  a  erty  before  the  day  of  appeal.  Shaw 
record  owner  who  died  previous  to  such  r.  Quinn,  13  S.  &  R,  (Pa.)  399;  Dens- 
assessment.  Sawyer  v.  Mackie,  149  more  i>.  Haggerty,  59  Pa.  St,  189. 
Mass.  269.  Where  a  change  in  ownership  Is  a 

S,  Maaon  f.  Bemlss.  38  La,  Ann.9K-  mere   device   to   escape   taxation,  the 

And   see   French   v.   Spalding,  61  N.  rule  may  be   different.    Jones  v.  Sew- 

H.  395.  ard  Countv,  10  Neb.  154. 

■fhe  government,  in  taxing  land,  does  8,  See  Hiedlield  i>.  Utica,  etc.,  R.  Co,, 

not  attempt  to  determine  in  whom  the  35  Barb.  (N.  Y.)  54:   National  F.  Ins. 

title  vests,  but  leaves  such  determina-  Co,!/.  McKay,  5  Abb,  Pr.  N.  S.  (N.  Y.) 

tion  to  the  parties  interested,     Puget  445;   Bangor    v.    Rowe,   57    Me.  439; 

Sound  Agricultural  Co.  t'.  Pierce  Coun-  Veerhusen  v.  Chicago,  etc.,  R.  Co,,  53 

ty,  I  Wash,  Ter.  159.  Wis.  689,     See  also  Occupancy,  Oc- 

An  assessor  is  not  requiretf  to  look  cvpamt,voI,  17,  pp.  aS,  39, 

Into  the  secret  ownership  of  personal  In  Flax  Fond  Water  Co.  v.   Lynn, 
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not  necessary  that  the  occupant  should  reside  upon  the  land,  if 
he  is  in  receipt  of  the  rents  and  profits,  or  has  the  sole  and 
exclusive  use  thereof.^ 

d.  Particular  Estates, — As  a  general  rule,  taxes  are  imposed 
upon  the  owner  or  person  in  possession  of  real  estate,  as  a  whole 
or  as  one  entire  interest,  without  reference  to  particular  estates  or 
interests  in  the  property.*  The  land  being  charged  with  the  taxes,   ■ 

A  party  enjoying  the  present  use  of 

the  land  is  liable  for  the  taxes  thereon, 

e  of  which  it  is     unlees  the  language  of  the  statute  fm- 

r,  [s  liable  for  the  taxes     posing  the  tax  ii  repugnant  to  such  lia- 

itate.  bility.     Spangler  v.  York  County,  13 

not  an  occupier  unless     Pa,  St.  322. 

trespass.  State  v.  Tenant  for  Ufft. — Taxes  arechargea- 
Abbott,  4a  N.  ].  L.  III.  And  in  Weyae  hie  against  a  tenant  for  lite.  Garland 
V.  Crawford,  8j  Cal.  196,  it  was  held  v.  Garland,  73  Me.  97 ;  Varney  v.  Ste- 
that  a  warehouseman  was  not  in  the  vens,  li  Me.  331  ;  Plympton  v.  Boston 
possesEion  of  the  property  within  the  Dispensary,  !o6  Mass.  544;  Fleet  v. 
California  statute.  Dorland,  M  How.  Pr.  (N.  Y. Supreme 

AbnibMid  reiHUDK  wlUi  wife  upon  Ct.)  489:  Cairns  1:  Chabert,  3  Edw. 

tlia  wlfa'a  leTUmta  prop«rt7,  has  been  Ch.  (N.  Y.)  313;  Carter  i>.  Youngs,  4] 

held  an  occupant,  for  purposes  of  tBxa-  N.    Y.    Super.    Ct.   4IJ ;    Willard    i-. 

tlon.     Southworth    i'.    Edmands,    152  Blount,   11    Ired.  (N.  Car.)  614; /h  r* 

Mass.  307;   P""'  "■  fries,  18  Fla,  586.  Cox,  36  N.  J.  Eq.  448;  Weaver  -v.  At- 

A  contrary  decision  was  arrived  at  in  nold,  15  R.  I.  53 ;  Whyte  n.  Naihville, 

Hamilton  v.  Fond  du  Lac,  25  Wis.  496.  i  Swan  (Tenn.)  364;  Webb  1/.  Burling - 

This  is  noticed  and  disapproved  in  the  ton,  18  Vt.   18S.    And  see  Bidwell   i>. 

Masiochusttts  axii.  Florida  cases.     In  Greensheild,  2  Abb.  N.  Cas.   {N.  Y.) 

Smith  I-.  Read,  ji  Conn,  ii.it  was  de-  417;  King  r.  King,  41  N.  Y.  Super.  Ct. 

elded  that  a  husband  not  living  upon  siS;  Gillespie  v.   Brooks,  3  Redf.  (N. 

the  property  was  not  an  occupant.  V.)  364;  Peck  v.  Sherwood,  j6  N.  Y, 

1.  See  Tweed   r.   Metcalf,  4  Mich.  611;;   Anderson  %•   Hensley,   8   Heisk. 

586;    State   m.  Reinhardt,  31   N.  ].  L.  (Tenn.)  834;  Matter   of  Babcock,  115 

3i8;  State  v.  Hoffman,  30  N.  J.  L.346;  N.  Y.  450. 

Spangler  i'.  York   County,  13   Pa,  St.  A  conditional  or  dstBniiliia,Iila  f»a  is 

333.     And  see  also  Occupant,  vol.  17,  not  taxable  .to  the  reversioner.     Con- 

p.  39.  necticut  Spirliualiatic,  etc,  Assoc,   •v. 

Paying  wharfage  on   manufactured  East  Lynne,   54  Conn.  iji.     And   see 

lumber,  or  hiring  logs  to  be  sawed  at  Huck   v.   Chicago,     etc.,    R.   Co.,   86 

a  mill,  does  not  constitute  the  person  III.  352, 

an.  occupant  of  the  sawmill.      Camp-  BrldxeFnuieMaa. — A  grant  ofa  bridge 

bell  I'.  Machias,  33  Me.  419.  franchise,  to  a  person   for   twenty-five 

An  assessor  will   not  be  chargeable  years  with  reversion  to  the  city,  is  tax- 

with  bad  faitb   for   assessing   pasture  able  to  the  grantee.    Fall  i<,  Marysvllle,' 

land,  upon  which  there  is  no  dwelling  19  Cal.  391. 

house,  to  the  owner  and  not  to  the  real  Kortf  agea. — So    lands  and    chattels 

occupant.  Massing  Ti.  Ames,  37  Wis. 645.  may    be   assessed,    regardless   of    the 

An  entry  and  survey  of  land  is  sum-  mortgages  upon  them.     Allen  v.  Har- 

cient  evidence  of  possei<sion.     Little  v.  ford  County,  74  Md.  394;  Centra!  Pac. 

"         '     [,  37  N.  H.  355.  R.   Co.  V.   Board   of  Equalization,   60 


a.  Parker  jj.  Baiter,  2  Gray  (Mass.)  Cal.  35;  Parker  v.  Baxter,  a  Gray 
185;  Flax  Pond  Water  Co.  f.  Lynn,  147  (Mass.)  185;  State  !■.  Grey,  29  N.J  ^ 
Mass.  31;  State  i^.  Massaker,  26N.  J.  L.    380;  Morrison  v.  Manchester,  58  S 


564;  Turner  I..  Smith,  14  Wall.  {U.  S.J  538;  Fagenw.  Campbell,  5  Watts  (Pa.) 

a3;   Biscoe  v.   Coulter.  18   Ark.  423;  387;    Fields  v.   Russell,   38  Kan.   730. 

errick  v.  Hull,  15  Ark.  .131 ;   Atkins  And  see  Appeal  Tax  Court  v.   Rice, 

V.  Hinman,  7  111.  447;   Blackwood  v.  (oMd.  319;   Baltimore  r.  Canton  Co., 

Van  Vliet,  30  Mich.   118;    Willard  v.  63  Md.  237;   State  v.  Massaker,  26   N. 

Blount,  II  Ired.  (N.  Car.)  634;   Brown  J.   L.  564;   Ralston  v.  Hughes,  13  IlL 

V.  Austin,  41  Vt.  263.  469;  Greenwalt  I'.  Tucker,  3  McCt«ry 
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all  claims  and  pretensions  must  yield  to  such  charge,  and  all  per- 
sons must  take  notice.* 

The  whole  tax  upon  the  land  may  be  imposed  upon  a  lessee,' 
or  a  mortgagee* 

For  the  purposes  of  taxation,  property  may  be  treated  as  be- 
longing  either  to  the  maker  or  holder  of  a  bond  for  title.* 

The  statutes  of  some  states  requiring  expressly  that  particular 
estates  in  lands  shall  be  separately  taxed, ^  include  common  own- 
ers,* and  the  interests  of  a  mortgagor  and  a  mortgagee;''  and  the 
owner  and  the  holder  of  a  rent  charge  are  taxable  for  their  respec- 
tive estates.'  One  person  may  be  taxed  as  owner  of  the  fee  and 
another  as  owner  of  structures  upon,  or  minerals  or  quarries  within 
the  land.*     Easements  appurtenant  to  realty,  however,  are  to  be 

<U,S.)  166.    This  rule  would  not  be 

aifected   by  the  fact  that  a  mortgage 

upon  the  land  taxed  or  bonds  secured  Miss.   135;   Laflin   r',    Herrington,    to 

bj   mortgage   thereon   were  held  and  111,301. 

taxed  in  another  jurisdiction.     State  v.  The  interest  of  a  remainderman   in 

Massaker,  aj  N.J.  L.  ^31.  a  fund,  vfhich  is  to  take  efTect  in  pos- 

1.  See  infra,  this  title,  Tax  Lient;  session  after  the  death  of  a  life  annui- 

Merrick  v.  Hutt,  15  Ark.  331;  Latrobe  tant,  may  be  teied.     See  States.  Mel- 

V.    Baltimore,   19    Md.   13;    Fager  v.  roj  (N.  J.  1890),  19  Atl.  Rep.  731. 

Campbell,  5  Watts  (Pa.)  287.  «.  Payne  v.  Danlej,  18  Ark.  441 ;  68 

a.  See  Washington   Market  v.  Dis-  Am.   Dec.   187;  Williams  t.   Brace,  5 

■'■•'" '        ■"     -  ■  Conn.  190. 

7.  State  I'.  Runyon,  41  N.  J.  L.  98; 

St.  469;  Allegheny  County  r.  MciCees-  In  re  Coi,  36  ^f.  J.  Eq,  448;  Stale  v. 

port  Diamond  Market,  113  Pa.  St.  164;  Massaker,  35   N.  J,  L.  531 ;  Cruger  v. 

Tnminell   v.   Faught,    74    Tex.    557;  Dougherty,  43   N.   Y.   107;    Bath   v. 

Pease  !>.  Whitney,  5  Mass.  380;  Mer-  Whitmore,  79  Me.  182.    See  also  De- 

ritl  v.  Champagne  Lumber  Co.,  75  Wis.  troiti'.  Board  of  Assessors,  91  Mich.  78. 

143;    Taylor    v.    Robinson,    34    Fed.  a.  Logan  if.  Washington  County,  I9 

Rep.  678.  Pa.  St.  373;  Irvln  v.  Bank  of   U.  S.,   i 

In  Atlantic,  etc.,  R.   Co.   v.   State,  Pa.   St.  349.     And   see   Daugherty  v. 

60  N.  H.  133,  it  was  held  that  a  rail-  Thompson,  71  Tex.  [91;   Stale  v.  Tay- 

road  leased   for  99  years  may  be  taxed  lor  (Tex.  1888),  la  S.  W.  Rep.  176. 

either  to  the  lessor  or  to  the  lessee.  But  the  owner  of  a  ground  rent  in 

S.  Sec  Detroit  v.   Board  of   Asses-  fee  Is  not   liable  for  any  of  the  taxes 

sors,  91  Mich.  78 ;  Shoemaker  v.  The  assesBed  on  the  land  out  of  which  the 

Bank,  15  Phila.  (Pa.)  397.  rent  Issues.     Philadelphia  Library  Co. 

In  Coombs  v.  Warren,  34  Me.  89,  It  v.  Ingham,  i  Whart.  (Pa.)  71. 

was  held  that  a  mortgagee  not  in  pos-  Whether  there  is  such  an  estate  In 

sessiofl   could   not  be  taxed   for  land,  the   lessee   of  a  part  of  a  building  as 

See  Bath  v.  Whitmore,  79  Me.  183,  as  amounts  to  interest  in   the  realty,  and 

to  the  remedy  of  a  mortgagee  of  per-  whether,  In  such  case,  the  lessee  should 

sonal  property  when  taxed.    And  gen-  pay  the  taxes  upon  the  part   occupied 

erally,  a  mortgagor,  and  not  the  mort-  by   him,   is   to   be  determined  by  the 

gagee,    when     not    in    possession,    is  terms  of  the  lease.   Cincinnati  College 

considered    the    owner     for    taxation  i^.  Yeatman,  30  Ohio  St,  176. 

purposes.  Waltham  Bank  v.  Waltham,  ».  Smith   v.   New   York,  68   N.   Y. 

10  Met.  (Mass.)  334.  ^^a;  People  v.  Board  of  Asaesaors,  93 

4.  But  as  between  the  parties  to  the  N.  Y.  308;  People  v.  Sierra  Buttes 
bond,  the  one  taking  the  rents  and  Qiiartz  Min.  Co.,  39  Cal.  c;it;  San 
profits,  or  enjoying  the  use  for  the  Francisco  v.  McGinn,  67  Cal.  no; 
time  being,  is  liable  for  the  taxes.  Hayden  v.  Foster,  ix  Pick.  (Maes.) 
National  Bank  (1.  Danforth,  80  Ga.  55.  407;  Gorrell   r.   Murphy,  i   Pa.   Leg. 

5.  See  McLaughlin  i>.  Kain,  45  Pa.  Gaz.  495;  Cincinnati  College  i'.  Yeat- 
St  113;  Logan  v.Washlngtoit  County,  man,  30  Ohio  St.  376;  Consolidated 
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taxed  as  a  part  of  and  belonging  to  the  land  to  which  they  are 
appurtenant.^ 

The  dower  interest  of  a  widow  is  not  to  be  charged  with  any 
portion  of  the  taxes  imposed  upon  the  land  either  in  her  hus- 
band's lifetime,  or  during  her  quarantine.' 

e.  Trustees,  Executors,  and  Administrators,  Guardians, 
Agents,  etc. — As  a  general  rule,  property  held  in  trust  is  tax- 
able to  the  trustee.*  Under  certain  circumstances  tru^t  estates  have 


Coal  Co.  1 

"lajor,  134  111.  19;  I'eople 

■•2  N.  Y.4S9;  Major  v.  Pavey  (111-).  3*  Yarniouth,6  Alten  (Mas*.)  177;: 

N,  E.  Rep.  973;  Forbes  ji.   Gracey,  94  v.  Pingree,  110  Mass.  47;  Richardson 

U.   S.   761;  Flax   Pond   Water  Co.   v.  v,  Boston,  148   Maaa.   508;  People   v. 

Lynn.   147  Mass.   131;   Mill  i'.  Lacej,  Home  Ins.  Co.,  39  Cal.  i;33;  Baltimore 

MO  Pa.   St.  J94;   Sanderson  v.  Scran-  v.    Stirling,   39   Md.   46;    Latrobe   v. 


.  469;   Stuart  i:  Com.     Baltimore.  19  Md.  13;   People 


(Ky.),  33  S.  W.  Rep.  367;  Milligan  7,. 
Drurv,  130  Mass.  428;  McGee  v. 
Salem,  149  Mass.  zjS;  State  i'.  Missis- 
sippi Bridge  Co..  109  Mo.  153;  Lowell 
V.  Middlesei  County,  152  Mass.  372. 

For  tiie  purpose  of  taxation,  improve- 
niente  erected  by  a  leaGce,  upon  lands 
d  by  and  leased  from  a  municipal 


■  Or- 


densburgh,  48  N,  Y.  390;  Townbridge 
Ti.  Horan,  78  N.  Y.  439;  People  v. 
Board  of  Assessors,  40  N.  Y.  1^4; 
Duvall  V.  English  Evangelical,  etc. 
Church,  53  N.  Y.  500;  State  v.  Mat- 
thews, 10  Ohio  St.  437. 

Notes,  mortgages,  etc.,  though  out> 
side  of  the  taxing  district,  are  liable  to 
taiation  in  the  district  in  which  the 
executor  resides.  Johnson  v.  Oregon 
City,  3  Oregon  317.  See  State  v. 
Jones,  39  N.  J.  L,  650. 


corporation,  are  regarded  as  the  prop- 
erlv  of  the  lessee.  San  Francisco  v 
McGinn,  67  Cal.  110. 

Where  the  owner  of  mining  lane 
has  sold  the  right  to  take  all  the  m!n 
erals  from  the  land,  but  has  retainer 
the  land,  the  owner  of  the  land  and  thi 
owner  of  the  miner 
according   to   theii 

Logan  IP.  Washington  County,  39  Pa. 
St.  373;  Sanderson  v.  Scranton,  105 
Pa.  St.  469. 

1,  Winniplseogee  Lake  Cotton,  etc., 
Mfg.Co.7'.Gilford.64N.H.  337;  Lowell 
T.  Middlesex  County,  151  Mass.  372; 
Bellows  Falls  Canal  Co.  v.  Rocking- 
ham, 37  Vt.  6l3, 

In  Boston  Mfg.  Co.  v.  Newton.  21 
Pick.  (Mass.)  12.  it  was  held  that  water 
power  for  mill  purposes  when  not 
used  cannot  be  taxed  independent  of 
the  land. 

a.  Graves  v.  Cochran.  6S  Mo.  74; 
Moore  v.  White,  61  Mo.  442;  Deitz  v. 
Beard,  3  Watts  (Pa.)  170;  Felch  v. 
Finch,  $1  Iowa  566;  Huston  v.  Seelev, 
27  Iowa  183;  Williams  v.  Cox.  3  Edi. 
Ch.  {N.  Y.)  178;  Harrison  v.  Peck,  56 
Barb.  (N.  Y.)  251;  Taylor  v.  Bentley, 
3  Redf.  {N,  Y.)  34.  And  see  O'Far- 
rall  V.  Slmplot,  4  Iowa  381 ;  Branson  u.     .   , 

Yancy,  1  Dev.  Eq.  [N.   Car.)  77.     See     fore  property  held  in  trust  by  . 
also  Bidwell  v.  Greengheild,  1  Abb,  N.    gious  society  for  charitable  object! 
Caa.  (N.  Y.]4i7.  not    taxable.      General    Assembly 

S.  Carlisle   v.  Marshall,  36   Pa.  St     Gratz,  13^  Pa.  St  497. 
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perty  situated  and  held  by  trus- 
tees residing  in  a  taxing  district,  maj 
properly  be  assessed  to  the  trustees^ 
ich  taxable  where  the  beneficiary  is  a  non-resident. 
People  r.  Home  Ins.  Co,  29  Cal.  534; 
Price  V.  Hunter,  34  Fed.  Rep.  355- 
But  where  the  properly  is  not  in  the 
district,  though  the  trustee  is,  he  is  not 
taxable.  Lewis  v.  Chester  County.  60 
Pa.  St.  325;  Carlisle  v.  Marshall,  36 
Pa.  St.  397.  Compare  Peopler.  Cole- 
man, S3  Hun  {N.  Y.)  482. 

In  Hardy  v.  Yarmouth,  6  Allen 
(Mass.)  377,  it  was  held  that  where 
the  trustees  resided  in  dilTerent  .towns, 
a  tax  might  be  apportioned. 

Wbat  Tauble  \a  TrnnM.— A  trustee 
is  liable  to  taxation  only  on  the  trust 
property  in  the  state  of  his  residence, 
Lewis  V.  Chester  County.  60  Pa.  St 
315.  And  see  People  v.  Tax  Com'ra 
(Supreme  Ct),  17  N.  Y.  Supp,  923. 

Under  the  PeHHsylvaiiia  statute  im- 
posing a  lax  upon  propecty  held  In 
trust  for  the  benefit  of  any  "person," 
it  was  held  that  "person"  referred   to 

particular  individual,  and  that  there- 
■eli- 
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been  made  taxable  to  the  beneficiaries.'  It  has  been  held  that 
where  the  trustee  resides,  and  the  trust  property  is  in  another 
state,  neither  the  beneficiary  nor  the  trustee  are  taxable* 

The  same  rules  apply  to  devises  in  trust,'  Heirs  or  devisees 
of  real  property  are  subject  to  taxation  therefor  *  even  though  a 
power  of  sale  is  given  the  executor  in  the  will.^ 

Personal  property  in  the  hands  of  an  executor  or  administrator 
is  usually  taxable  to  him  in  his  representative  capacity.*  But 
taxes  are  sometimes  imposed  upon  the  executor  personally  and 
collected  out  of  his  individual  property.' 

Taxes  upon  a  deceased  person's  property  may  be  chained  gen- 
erally to  his  estate,  until  the  appointment  and  qualification  of  his 

I.  See  Hathaway  v.  Fish,  13  Allen  McDougal  T>.Brazll,83  Ind.iii;  Hatfa- 

(M«SB.)    167;    Freetown    v.   Fuh,   133  away  -o.  Fish,  13   Allen  (Mass.)   367; 

Mass.  355  ;  Kicker  ii.  AmeriCBn  Loan,  Richardson  v.  Boston,  148  Mass.  508. 
etc.,    Co.,    140   Masi.  346;   Greene   v.        Ananmer — In   Ex  p.   McComb,   4 

Mumford,  4  R.   I.   313 ;    Dallinger  v.  Bradf.  (N.  Y.)  151,  It  was  held  that  It 

Rapello,   14  Fed.  Rep.  32 ;    Hardy   v.  was  the  dutr  of  the  executors  tc  retain 

Yarmouth,  6  Allen  [Mass.)  277.  a  sum  sufficient  topar  tbeannu[tv,and 

In  Com.  I'.  Lehigh   Valley   R.  Co.,  anj  taxes  that  might  be  assessed  there- 

129  Pa.  St.  4^9,  it  was  held  that  a  stot-  on.  See  Wetmtore  *.  State,  18  Ohio  77. 
ute  providing  that  moneyed  capital  in         The  holder  of  an  annuity  cannot  be 

tiie  hands  of  individual  citizens  shall  assessed  upon  the  sum  from  which  the 


be  taxable,  rendered  taxable  the  bene-  annuity  is  produced.     State  v.  Sburts, 

iicial   owner   of   bonds  held   in   trust  41  N.J.  L.179;  Stater.  Cornell. 31  N. 

Com.  !■.  Northern  Pa.  R.  Co.,  139  Pa.  J.  L.  374, 

St.  460.     And  the  bonds,  when  found  4.  Elliott   v.    Spinney,   69   Me,   31; 

tn  the  hands  of  a  resident  trustee,  will  Williams  v.  Cox,  3  Edw.  Ch.  ( N.  Y.) 

be  presumed  to  be  the  property  of  resi-  178;   Swaine   v.  Ferine,  5  Johns.  Ch. 

dents.     Com.  Ti.  Lehigh  Valley  R,  Co.,  {N.  Y.)  483;  9  Am.  Dec.  318;  Gunning 

t»9  Pft,  St.  429;  Com.  V.  Northern  Pa.  v.  Carman,  3  Redf,  (N.  Y.)  71. 

R.  Co.,  119  Pa.  St.  46a.  Where  a  mortgage  is  given  specif- 

%.  Dorr  I'.   Boston,  6  Gray  (Mass.)  Ically  to  the  legatee,  the  executors  are 

131 ;  Anthony  -d.  Caswell,  ij  R.  I.  1J9.  not  taxable  therefor.    State  v.  Leggett, 

In  Johnson  v.   Oregon  tfity,  3  Ore-  40  N.J.  L.  308. 

gon  13,  it  was  held  that  where  one  of  B.  Jackson  v.   Sassaman,  29  Pa.  St 

the  executors  resides  in  the  state  and  106;  Henry  v.  Horstick,  9  Watts  (Pa.) 

transacts  business  pertaining  to  the  es-  412.     See  also  Barslow  v.  Big  Rapids, 

tate,  he  is  taxable.     And  see  People  v.  56  Mich.  35. 

Tax    Com'rs,   38    Hun    (N,   Y.)   536;  *.  Johnson  f.  Oregon  City,  3  Oregon 

Brown  V,  Nobie,  43  Ohio  St.  405.   But  321 ;  State  t'.  Jones,  39   N.  J.  L.  6,so; 

in  Stiuson  v.  Boston,  135  Mass.  348,  it  State  v.  Holmdel  Tp.,  39  N.  J.   L.  79; 

was  held  that  they  were'  liable  only  to  Cornwall  ii.  Todd,  38  Conn.  443;  Peo- 

the  extent  of  their  Interests.     See  also  pie  v.  Ogdensburgh,  48  N.  Y.  390;  Wll- 

SUte  V.  Matthews,  10  Ohio  St  431.  liams  i'.  Holden,  4  Wend.  (N.  Y.)  313; 

Where  two  of  three  trustees  reside  McGregor   v.  Vampel,  34   Iowa  436; 

In  the  state,  and   the   other   is  a  non-  Herrick  v.  Big  Rapids.  53  Mich.  554; 

resident  two- thirds  of  the  triut  prop-  Cook  r.   Leland,  5   Pick.  (Maas.)  336; 

ertj  only  can  be  subjected  to  taxation  Gallatin  -v.  Alexander,  10  Lea  (Tenn.) 

withiu  the  state.   Appeal  Tax  Court  i'.  475.     See  also  Avery  v.   De  Witt,  73 

Gill,  50  Md.  377;   People  v.  Coleman  Mich.  25, 

(Supreme   Ct.),  6   N.  Y.   Supp.  285;  A  legatee  is  not  assessable  for  a  leg- 
119N.Y.   137;  People  TJ.  Coleman,  53  acy  not  yet  due.     Herrick  i'.  Big  Rap- 
Hun  (N.  Y.)  ^2;   Davis  v.  Macy,  124  ids,  53  Mich.  554. 
Mass.  193.  7.  Williams  v.  Holden,  4  Wend.  (N. 

S.  See   Duvall  v.  English  Evangel-  Y.)»33;  Payson  v.  Tufts,  13  Mass.  493. 

kal,  etc,  Church,  53  N.  Y.  (oo;  Hoi-  And  see  Surget  v.   Newman,  43  La. 

combe  v.  Holcombe,  39  N.  J.  Eq.  597;  Ann.  873, 
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representative.'  A  guardian  who  has  in  his  possession  or  under 
his  control,  real  and  personal  property  of  his  ward,  is  liable  to  be 
taxed  therefor  *  though  such  taxes  are  usually  imposed  upon  the 
ward  at  his  place  of  residence.'  And  so  the  property  of  a 
lunatic  is  taxed  to  him  at  his  place  of  residence,  and  not  to  his 
committee.* 

Receivers  are  taxable  for  the  property  in  their  hands,  by  virtue 
of  the  receivership,  when  title  thereto  is  vested  in  them  ;  "  but 
the  liability  of  a  corporation  to  taxation  is  not  affected  in  insol- 
vency proceedings  by  the  fact  that  its  property  is  in  the  hands  of 
a  receiver.* 

Moneys  paid  into  court  may  be  taxed  to  the  officer  in  whose 
hands  it  is  placed,'  though  the  tax  is  sometimes  imposed  upon 
the  beneficiary .8 

Property  or  money  of  a  principal,  in  the  hands  of  an  agent,  is 
usually  taxable  to  the  principal ;  •  but  if  the  principal  is  a  non- 
resident, and  the  property  or  money  is  in  the  hands,  or  under  the 
control,  of  a  resident  agent,  the  agent  is  subject  to  taxation  there- 

The  MasiachuseiU  'statute  regulaf-  trator,    taxable   therefor.      People    o. 

Ing  taxation  of  bank  shares,  does  not  Tax  Com'rs,  too  N.  Y.  115,  reversing 

make  themtaxabie  to  stockholders  who  36  Hun  (N.  Y.)  359. 

hold  tn  a  representative  capacity.     Re-  S.  In  re  Mallery  (Supreme  Ct.),  3  N. 

vere  v.  Boston,  izj  Mass,  375.  Y.  Supp.  437. 

1.  See  Elliotts.  Spfnne7,69  Me.  31;  6.  Phi1adelph]a,etc.,  R.Co.  i>.  Com.- 

Wood  r.  Torrey. 97  Mass.  321;  Hardy  104    Pa.    St.    80;    State    v.    Railroad 

r.Yarmouth,6Allen(M«SB.)27J;  Car-  Com'rs,  41  N.J,  L.  235;  Com. v.  Barn- 

ter  r.  New  Orleans,  33   La.  Ann.    816;  stable  Sav.  Bank,  126  Mass.  516.     See 

Surget  V.  Newman,  43   La.  Ann.  873 ;  also  Bartlett  -o.  Carter,  59  N.  H.  105. 

Dallinger  v.  Rapello,  14  Fed.  Rep.  35.  1.  San  Luis  Obispo  v.  Pettit,  87  Cal. 

9.  School  Directors  v.  James,  a  W.  &  499;  People  n.  Lardner,  30  Cal.  142. 

S.  (Pa.)  568;  37  Am.  Dec.5a5;  Payson  The    assessment,   when   levied,    be- 

V.   Tufts,   13    Mass.   49j;    Baldwin   v.  comes  a  lien  upon  the  money  in  the 

Fltchburg,  8  Pick.  (Mass.)  494;  Smith  officer's  hands.     People  v.  Lardner,  30 

V.  Macon,  30  Ark,  17;  Tousey  *.  Bell,  Cal.  I4J. 

33  Ind.  4J3;  People  v.  Ogdensburgh,  8.  See  In  re  Ming,  39  N.  J.  Eq.  i, 

40   N.  Y.  390.     And  see  Bedgood  v.  CommissionerB     appointed    by    the 

McLain,  39  Ga.  793.  court  to  divide  real  estate,  who  haTe 

The  tax   may  be  made   a   personal  sold  it  and  invested  part  of  the  pro- 

cha'rge   against  the  guardian,  Payson  ceeds  under  the   order   of   the   court 

T'.  Tufts,  13  Mass.  493;  and  is  some-  to  secure  the  interest  to  the  widow  [n 

times  imposed  upon  him  at  his  place  lieu  of  her  dower,  are  not  taxable   for 

of  residence.     SeeCariisle  v.  Marshall,  the  securities  they  hold  for  that  pur- 

36   Pa.   St.  397;  West  Chester  School  pose.     State  r.  Staata,  39  N.J.  L.653; 

Dist,   V.   Darlington,   38   Pa.  St,  157;  State  i'.  Irons,  35  N.  J.  L.  464. 

Tousey  v.  Bell,  13  Ind.  433.  ».  See  Boardman  t>.  TompkinsCoun- 

S.  West  Chester  School  Dist  p.  Dar-  ty,  Sj   N.  Y.  359;  Curtis   v.  Richland 

lington,38  Pa.  St.  157;  Mason  *.Thur-  Tp.,  s6  Mich.  178. 

her,  I  R.  I.  481 ;  Louisville  v.  Sherley,  In  State  v.  Engle,  34  N.  J,  L.  425,  it 

8cKy.7i;  Kirtland«.  WhBteIr,4  Allen  ^*as  held  that  commission  agents  re- 

(Mass.)  463  ;  Barstow  11.  Big  Rapids,  56  siding  in  the  state,  whose  duties  are  to 

Mich.  35 ;  School  Directors  v.  James,  i  obtain  orders  Tor  purchasers  in   other 

W.  &  S.  (Pa.)  568;  37  Am.  Dec.  535.  states,  and  to  superintend  the  shipment 

4.  A  committee  of  the  estate  of  a  of  the  property,  have  no  such  property 
lunatic,  is  not  within  a  statute  making  tn,  or  possession  or  control  of,  the  prop- 
all  personal  estate  under  control  of  an  erW  purchased  as  to  render  them  tax- 
agent,   trustee,   executor  or  adminis-  abfe  for  it. 
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for.*  A  statute  requiring  non-residents  to  be  taxed  in  the  same 
manner  as  residents,  would  require  the  tax  to  be  imposed  upon 
the  principal  at  the  place  where  the  property  is  situated,* 

f.  Non-resident  and  Unseated  Property. — Taxes  on  un- 
improved and  unseated  lands  of  non-residents  are  usually  imposed 
upon  the  lands  as  such,  the  tax  constituting  a  lien  upon  the  land, 
but  creating  no  personal  charge  against  the  owner.'  It  is  compe- 
tent, however,  for  the  legislature  to  make  property  taxable  to  any- 
one upon  whom  rests  the  public  duty  to  pay  the  taxes,  or  to  see 
that  they  are  paid.*  But  the  personal  property  of  a  non-resi- 
dent is  not  taxable  as  such,  unless  it  is  employed  in  business 
in  the  taxing  district,^  or  has  otherwise  acquired  a  fixed  situs 

1.  See  Fowler  f,  Springfield,  64  N.  Id  Russei  v.  Werntz,  34  Pa.  St.  337, 

H.  106;   Tazewell  County   v.  Daven-  it  was  held  that  unseated  land  aaGenEed 

port,  40  111.  304;  Lockwood  v.  John-  is  the  debtor  for  laxes,  and  that  it  is 

SOD,  106  111.334;  Walton  v.  Westwood,  immaterial  in  what  name  it  has   been 

73  111.  115;  Dubuque  v.  Illinois  Cent,  aseeeaed,  if   there  is  sufficient  evidence 

R.   Co.,   39   Iowa   56;    Hutchinson  -u.  to  show  that  the  land  in  question  was 

Boardof  Equalization, 66  Iowa  35;  Peo-  that   which   was  taxed    and  sold,  and 

pie   -v.   Ogdensburgh,   48   N.   Y.  390;  that  it  was  at  the  time  unseated. 

People  I',  Willis,  133  N.  Y.  383;  Peo-  The  tax  attaches  to  the  whole  title, 

pie  V.  Smith,  88  N.  Y,  i;76;   Redmond  whether  taned  to  the  owner  by  name 

V.  Rutherford  County,  87  N.  Car.  131;  or    otherwise,   or    to    third    persona, 

Merrill  i'.   Champagne   Lumber   Co.,  Strauch  v.    Shoemaker,    i    W.    &   S, 

75  Wis.  141.                        "  (Pa.)  166;  Fager  v.  Campbell,  s  Watti 

Money    of   a   non-resident    in     th "  '"---=' 
hands  ola  resident  agent,  at  the  tin 
the  assessment  is  made  out.ig  liable 

taxation,  even  though  it  is  used  up  and  Ired.  (N.  Car.)  624. 
disposed  of  before  the  time  for  the  cor-  A  provision  that  a  tax  on  the  per- 
rection  of  the  roll.  People  I'.  Ogdens-  sonal  estate  of  non-residents  may  be 
tnirgh,  48  N.  Y.  390,  collected   from   any   property   of    the 

%.  People   V.  McLean,  17  Hun   (N.  person  to  whom   it  belongs,  does  not 

Y.)  104.  render  the  tax  invalid.     Duer  v.  Small, 

>.  See  Moulton  -v.  Btaisdell,  34  Me.  4  Blatchf.  (U.  S.)  263. 

181;  Alvord  V.  Collin,  10  Pick.  (Mass.)  Personal  property  within  the  state 

«8;  Rising   -d.    Granger,  i  Mass.   47;  belonging  to   a   non-resident  may  be 

ilton  V.  Fonda,  86  N.  Y.   339;  Peo-  taxed  to  such  owner,  not wIthsUn ding 

pie  «.  Chenango   County,  11    N.   Y.  his   no n- residence.     People   v.   Home 

563;  McKibbin  -a.  Charlton,  14  Pa.  St.  Ins..Co.,  29  Cal.  533. 

laS;  Kennedy  V.  Daily,  6  WatU  (Pa.)  In  ^t/tfi'n?,  unimproved  lands  may  be 

369;  Strauch  V.  Shoemaker,  1  W.  &  S.  taxed  to  an  owner  residing  in  another 

(Pa.)  17;;  Reading  i>.  Finney.  73   Pa.  town  in  the  state,  and  he  is  liable  for 

St  ^7;  Ellis  V.  Hall,  ig   Pa.  St.   396;  the  payment  of  the  tax.     Oldtown  v. 

Burd  !■.  Ramsay,  9  S.  &  R.  (Pa.)  iia;  Blake.  74  Me.  aSo. 

Dewej  V.  Stratford,  43  N.  H,  386;  Co-  0.  St.  Paul  v.  Merritt,  7  Minn.  358; 

checo  Mfg.  Co.  ».  Strafford,  51  N.   H.  Flanders   v.   Cross,   10   Gush.  (Mass.) 

t7i  ;    People   w.   Fredericks,  33  How.  514;  Huckins  i>.  Boston,4  Cush.  (Mass.) 

'r.(N.Y.SupremeCt.)  163;  Allen  r.  543;  Duer  v.   Small,  17  How.  Pr.  {U. 

GleaBon,4Day  (Conn.)379;  Herriman  S.  C.  C.)  30l;   Corn  v.  Cameron,  19 

V.  Stowers,  43  Me.  497 ;   Lunt  i'.  Wor-  Mo.   App.   573.      And   see   People   v. 

mell,  loMe.  100;  Dow  v.   Sudbury,  5  Niles,  35  Cal.  382 ;  Goldgart  f.  People, 

Met.  (Mass.)  73 ;  Bowles  v.  Clough,  55  106  111.  35 ;  Boston  Loan  Co.  v.  Boston, 

N.  H.3e9;  Miller  !■.  Gorman,   38  Pa.  137  Mass.  331. 

St.  309.      And  see  Butler   v.  Oswego  Fropartr  Emplored  In  BiuIiibh. — Stock 

(Supreme  Ct.),  10   N.  Y.   Supp.  7^;  In  trade,  employed  in   manufacturing. 

New  York,  etc.,  R.   Co.   v.    Lyon,  16  is  taxable,  although  the  firm  has  not  its 

Barb.  (N.  Y.)  651 ;  Stewart w. Chrysler,  principal  ofEce there.     Lee  f.  Temple- 

100  N.  Y.  383.  ton,  6  Gray  (Mass.)  579. 
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Upon  Whom  Impoood.                   TAX  A  TION.  Propony,  to  Thorn  Tkxod. 

therein,^  The  question  of  residence  and  non-residence,  either 
upon  the  land  or  within  the  district  or  state,  is  the  usual  test  as 
to  the  character  of  the  tax,*  At  least  one  of  the  states,  how- 
ever, has  placed  the  distinction  between  the  two  classes  of  taxation 
upon  the  question  whether  the  lands  are  seated  or  unseated.^ 

Propertj   employed   in   banking   la  Where  it  is  not  known  to  whom  a 

property   employed   in    business,   and  piece  of  property  belongs,  it  may  be 

taxable,  even  though  the  busincEB  is  in  taxed  aa  non-resident  property.     Nel- 

process  of  being  closed  up.     McCutch-  son  i/.  Pierce,  6  N.  H.   196;  Bowles  r. 

eon  V.  Rice  County,  7  Fed.  Rep.  588.  Ciough,  55  N.  H.  389.     See  also  Rebi- 

1.  Cooley  on   Taxation  (2d  ed.)   21,  dbnt,  vol.  II,  p.  III.     And  see  infra. 

And  see  People  v.  Tax  Com'rs,  23  N.  this  title.  Place  of  Taxation. 

Y.  Z14;  ArapahoeCounty  V.  Cutter,3  BMldent    and    mhaMtant    Dlttln- 

Coto.3<o;DunleithTi.  Reynolds,  S3  111.  KnlaHad.— The    terms   "resident"    and 

45;Irvin  c.  New  Orleans,  etc.,  R.  Co.,  "InhabiUnt"  are  Hot  synonymous.   The 

am.    105;     St.   Paul    V.    Merritt,   7  term'^inhabitant"  implies  a  morefixed 

inn.   35S;  /n  r<  JelTerson's  Estate,  35  and  permanent  abode  than  the  term 

Minn.  215;  Catlin   i>.  Hull,  31  VU  152  ;  "resident."    and     frequently    imports 

Finch  u.  York  County,  co  Neb.  50;  56  many  privileges   and   duties  which   a 

Am.  Rep.  741 ;   Redmond   -v.  Ruther-  mere  resident  could   not  claim  or  be 

ford  County,  87  N.  Car.  122.  subject  to.  A  person  may  have  a  home 

tt  is  not  necetisary  that  the  owner  or  domicile  in  one  state,  and  at   the 

should  reside  within  the  state,  to  ren-  same  time  a  residence  in  another  state. 

ional     property    situated  Tazewell  County  i>.  Davenport,  40  111. 

>97.     S,         ■       '                             ^ 

.,  P-  770. 

belong  to  a  for-  S.  See  Hathaway  ii.  EUbree,  54   Pa. 

eign  Insurance  company,  but  are  depos-  St.  498;  Strauch  v.  Shoemaker,   i  W. 

ked  in  the  state  as   required  bylaw,  &   S.  (Pa.)  175;  Kennedy  v.   Daily,  6 

may  be  assessed    to   the  company  or  Watts   (Pa.)  369;   Ellis  v.  Hall,  19   Pa. 

its  resident  agent.     People   v.   Home  St.  296;  Reading  v.  Finney,  73  Pa.  St. 

Ins.  Co.,  2gCal.S33.  467;  Jackson  i/.  Stoetzel,  87  Pa,  St.  301. 

3.  See  Hilton  x:  Fonda,  86  N.  Y.  339;  And  see  also  cases  hereinafter  cited. 

People  11,  Chenango  County,  it  N.  Y.  Seated    Lajids  —  FaniuylTanla    StSit- 

563;  Bowles  i;.  Ciough,  55  N.  H.  3S9;  vtoi.— Seated   lands   are   lands  which 

Brewster  u.  Hough,  10  N.  H.  138.  are  actualiv  resided  upon,  cultivated, 

Lands  in  possession  of  an  occupant  or  occupied.     Residence  without  culti- 

cannot  be  taxed  as  non-resident  lands.  vatlonorcultivacioD  without  residence, 

Bowles    i>.   Ciough,    jc     N.    H.  389;  or    both    together,    constitute    seated 

Brewsterr.  Hough,  loN.  H,  138.  lands.  Kennedy  v.  Daily,  6  Watts  (Pa.) 

aailToad  land!  are  to  be  assessed  as  269;   Wilson  v.   Watterson,  4  Pa.   St. 

those  of  inhabitants,   and  not  as'non-  214;    Lackawanna   Iron,   etc.,   Co.    f. 

resident  lands.     People  v.  Cassity,  46  Faies,  55   Pa.  St.  99;  George  v.  Mes- 

N.  Y,  47.  singer,    73    Pa.    St.   418;    Jackson     v. 

Who  an  aaaldonU. — Persons  having  Stoetzel,   87  Fa.    St.   305:  Wallace   i>. 

a  settled  and  fixed  abode  and  the  in  ten-  Scott,  7  W.  &  S.  (Pa.)  148;   Biddle  z-. 

tion  to  remain   permanently,  at  least  Noble,  68   Pa.  St.   179;   Campbell   i'. 

for  a  time,  for  business  or  other  pur-  Wilson,  i  Watts  (Pa.)  504;  Hathaway 

poaes,  are  residents.    Tazewell  County  v.  Elsbree,  54  Pa.  St.  41B. 

u.   Davenport,  40  111.   107;  Stinson  ».  Occupancy  is  sufficient  to  constitute 

Boston,    125    Mass.    348;     Bowles    v.  the  lands  seated.     Jackaon  v.  Stoetzel. 

Ciough,  ss'N.  H.  389.  87  Fa.  SL  305;   Lackawanna  Iron,  etc.. 

All  those  against  whom  the  taxing  Co.  v.  Pales,  ji;  Pa.  St  90;  Biddle  I'. 
power  has  no  jurisdiction  to  Impose  a  Noble,  68  Pa.  St.  179;  Jackson  11.  Sas- 
personal  charge,  are  deemed  to  be  non-  saman,  19  Pa,  St.  II J  ;  Jackson  1: 
residents.  Dow  v.  Sudburv,  5  Met  Flesher,  i  Grant  (Pa.)  459;  Campbell 
(Mass.)  73;  St.  Paul  v.  lilerritt,  7  ii.  Wilson,  i  Watts  (Pa.)  504;  Rosen- 
Minn.  258;  Hilton  V.  Fonda,  86  N.  Y.  burger  t:  Schull,  7  Watts  (Pa.)  390. 
339;  Butler  -v.  Oswego,  57  Hun  (N.  A  temporary  residence  for  cutting 
v.)  592.  timber  will  justify  the  treating  of  lands 
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Vm.  Plice  or  TAXATtOH — 1.  Ill  Owflrnl. — The  state  may  tax 
only  when  the  subject  of  the  tax  b  within  the  jurisdiction, 
actually,  or  by  contemplation  of  law ;  *  and,  speaking  gener- 
ally, but  subject  to  exceptions  hereafter  noted,  it  may  be  said 

as  seated   while    the    poEsession   con-  part  left  unseated.     Jackson  v.   Sassa- 

tinue».     Lackawanna  Iron,  etc.,  Co.  v.  man.  39  Pa.  St.  106 ;.  Mitchell  v.  Brat- 

Fales,  55  Pa.  St.  90.      Compare  George  ton,  5  W.  &  S.  (Pa.)  451 ;  Campbell  v. 

V.  Messinger,  73   Pa.  St.  4[8;   Wilson  Wilson,  i  Watts  (Pa.J  503;  Altemose 

f.  Watterson,  4  Pa.  Si.  114.     And  see  v.    Hufsmith,  45   Pa.   St.  I!i;  £1118  17. 

generallv,  as  to  a  partial  use,  Watson  Hall,  19  Pa.  St.  292  ;  Heft  v.  Gephart, 

V.  Davidson,   87  Pa.  St.  170;   Kennedy  65    Pa.  St.  510;  Harper  v.  M'Keehan, 

t.  Daily.  6  Watts  (Pa,)  369;  Wilson  r.  3  W.  &  S.  (Pa.)  338. 

Watterson,  4  Pa.  St.  314;   George  v.  As  to  what  works  a  severance  of  the 

Messineer,  73  Pa.  St.  414;   Jackson  v.  land,  see  Biddle  v.  Noble,  68  Pa.  St 

Stoelzel,   87    Pa.   SI.    303;    Green   v.  1J9;  AltemoBC  i/.  Hufsmith,  45  Pa.  St. 

Watson,  34  Pa.  St.  333.  111 ;  Heft  v.  Gephart,  6j  Pa.  St.  510. 

Occupancy  ot  a  mere  intruder  will  Seated  lands  may  become  unseated 

constitute  the  lands  seated.     Campbell  by  being    allowed   to   fall    into   their 

r,  Wilson,  I  Watts   (Pa.)  504;   Biddle  natural  state,  but  to  change  their  char- 

I*.  Noble,  68   Pa.   St.   379;   Jackson  v.  acter,   their    abandonment  must  have 
Stoetzel,   87   Pa.   St.  30^;  Milliken  v..   been  unequivocal.     Stewart  ii.  Trevor, 

Benedict,   8  Pa.  St.    i6i).     But  a  per-  56  Pa.  St.  374;  Larimer  t-.  McCall,  4 

manent  use  is  necessary  to  enable  the  W.  ft  S.  (Pa.)  133;   Laird  v.   Hiester, 

trespasser  to  seat  the  land.    Jackson  w.  24Pa.  St.  453;  Owens  v.  Vanhook,ig 

Stoetzel,   87   Pa.  St.   303  ;    Jackson  v.  Watts  (Pa.)  360;  Gibson  v.  Robblns,  9 

Fleaher    1  Grant  (Pa.)   459.     Occupft-  Watts  (Pa.)  156;  Hathaway  c.  Elsbree, 

tion  of  the  intruder  gives  it  the  charac-  54  Pa.  St.  198 ;  Altemose  t.  Hufsmith, 

ter  of  seated  lands  only  I0  the  extent  45  Pa.  St.  121 ;  Negley  i>.' Breading,  33 

ot  the  lands  claimed  by  him.     Ellis  v.  Pa.  St.  315. 

Hall,  19  Pa,  St.  392.  A   mere    accidental  temporary  sus- 

The  occupation   will  be  deemed  to  pension    does    not    unseat    the    land, 

commence  at  the  moment  of  entry  for  Kennedy  v.   Daily,  6  Watts  (Pa.)  169; 

the  purpose   of  residence,  cultivation,  Wilson  v.    Watterson,  4  Pa,  St.  314; 

or  use.     Wallace  v.  Scott,  7  W,   &  S.  Harbeson  v.  Jack,  2  Watts  (Pa.)  134; 

(Pa.)   14B;     Campbell   v.    Wilson,    i  Arthurs  v.  Smathers,  38  Pa.  St.  40. 

' "    "     ■      *' "        "  "  "    n-pavmento(  taxes  upon  unseated 

_  1,  by  the  owner,  is  not  an  abandon- 
Pa.  St.  418."                                  "     "~  ment  of  the  land.     Hoffman  r.  Bell,  61 

Occupation  or  cultivation  ol  a  part  Pa.  St,  444. 
fixes  the  character  of  the  whole  tract,  An  abandonment  of  part  does  not 
if  it  is  sufficient  to  indicate  I  he  inten-  prevent  the  whole  from  remaining 
tion  to  seat,  even  though  It  lies  in  two  seated.  Patterson  v.  Blackmore,  ,9 
or  more  political  divisions.  Biddle  r.  Watts  (Pa.)  104.  And  see  Altemose 
Noble.  68  Pa.  St.  379;  Ellis  v.  Hall,  19  v.  Hufsmith,  45  Pa,  St.  i:i. 
Pa.  St  196;  Campbell  n.  Wilson,  i  When  theonljevidenceof  abandon- 
Watts  (Pa.)  503;  Wilmoth  r.Canfield,  ment  consists  of  the  old  wai 
'  "     "■    Ko;  Fisl        "                ■■■ '   ■ 


Qrge  V.  Messinger,  73     land,  by  the  owner,  is  not  an  abandi 


76  Pa.  St  Ko;  Fish  v.  Brown,  5  Watts  and  the  acts  of  the  ai 

(Pa.)  441  :  Jackson  v.  Fleeher,  1  Grant  ing  the  portion   claimed   to  be   aban- 

(Pa.)   459;   Altemose  v.   Hufsmith,  45  doned  as  unseated,  it  is  insufficient,  as 

Pa.  SL  131.  against  the  fact  that  it  was  used  as  ■ 

Merely  clearing  a  few  feet  or  yards  part  of  a  larger  seated  tract,  to  require 

of   a   tract  by  an  adjoining  owner,  is  its  submission  to  the  jury.     Altemose 

not  sulHclent  to  Uke  from  itscharacter  v.  Hufsmith,  45  Pa.  St,  121. 

of  unseated  lands.     Fish   7-.  Brown,  5  1.   Northern  Cent.  R.  Co.  r:  Jackson, 

Watts  (Pa.)  441  ;  Shaeffer  v.  McCabe,  7  Wall.  (U.S.)  262;  Berlin  Mills  Co.  v. 

1  Watts  (Pa.)  211.     Seealso  Forsteru.  Wentworth's  Location,  60  N.  H.  156; 

McDivit,   s   W,  &  S.  (Pa.)   359;    Ar-  Com.  v.  Standard  Oil  Co.,  101  Pa.  St. 

Ihurs   V.    King,   95    Pa.   St  167.     But  147 ;  State  Treasurer  r.  Auditor  Gen'l, 

where   the   entirety   of  a  tract  is  de-  46  Mich.   324;   State  Tax  on  Foreign 

strojed,  a  part  may   be  seated  and  a  Held  Bonds,  15  Wall.  (U.  S.)  300. 
35  C.  ot  L.— 9                             129 
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that  a  district  or  subdivision  of  the  state  ts  bound  by  the  same 
nile.» 

2.  TaxM  on  Real  Property — a.  In  General. — The  state  may  tax 
land  within  its  limits,  whether  owned  by  a  resident  or  non-resi- 
dent,' unless  such  land  is  within  the  recognized  exceptions,  as 
where  it  belongs  to  an  Indian  (ribe  or  to  the  federal  government. 

Land  is  not  only  to  be  assessed  by  the  state  In  which  it  lies, 
and  by  it  alone,  but  it  is  to  be  taxed,  as  a  general  rule,  only  in 
the  subdivision  of  the  state  in  which  it  is  situated,'  whether  the 
subdivision  be  a  county,*  town,'  school  district,  or  other  public 
corporation.®  This  is  often  expressly  provided  by  statute.  If  the 
statute  is  silent,  the  law  implies  that  such  is  the  intention  of  the 
legislature,'  It  is  immaterial  whether  the  land  be  that  of  a  resi- 
dent or  non-resident,^  an  individual  or  a  corporation,  foreign  or 
domestic*  Iji  regard  to  the  power  of  a  state  to  allow  real  prop- 
erty to  be  taxed   in  a  district  other  than  that  in  which  it  lies. 


1.  Wells  V.  WcBton,  31  Mo.  384;  St  The  attachment  o£  a  strip  of  land 

Charles  -u.  Nolle,  51  Mo.  iii ;   11   Am.  lyin^  within  the  territorial  limits  of  a 

Rep.  440;  Matter  o£  Prospect  Park,  60  county,   to   an   adjoining  county,  for 

N.  Y.   398;   People   V.  Townsend,  56  judicial   purposes,  does  not  render  it 

C*l.  633.  taiable  in  the  latter  county.     Yellow 

a.  Witlierspoon  v.  Duncan,  4  Wall,  stone  County  v.  Northern  Pac.  R.  Co, 

(U.  S.)  310;   Edwards  v.   Beaird,  i  III.  10  Mont.  414. 

70;  Newburyport  Turnpike  Co.  v.  The  real  estate  of  a  corporation  may- 
Upton,  12  Mass. 57;;;  Bowlesf.Clough,  be  assessed  for  the  support  of  public 
5S  N.  H.339.  'worship  in  the  parish  where  it  is  sit- 

A  tax  against  the  land  of  a  noD-resi-  uated.     Amesbury  Nail  Factory  Co.  v. 

dent,  while  it  ma;  be  a  lien  on  the  land,  Weed,  17  Mass.  53;  Goodel!  Mfg.  Co. 

is  not  a   personal  charge   against  the  v.  Trask,  11  Pick.  (Mass.)  514. 


inles 


the  proceeding  for  Ci 


Rer 


'.  Pear 


•ubmits  to  the  jurisdiction.     Hilton  v.     Barb.  (N.  Y.)  i 


Fonda,  86  N:  Y.  339. 

S.  Toby  Ti.  Haggerly,  33  Ark.  370; 
People  ifl  Pearls,  37  Cal.  259;  Sanga- 
mon, etc.,  R.  Co.  !■,  Morgan  County.  14 
III.  163 ;  56  Am,  Dec.  497 ;  Hoffman  tj. 
Woods,  40  Kan,  3S2;  Hartiand  -v. 
Church,  47  Me.  169; Tayloru.  Youngs, 
48  Mich.  368;  Nashua  Co,  Bank  v. 
Nashua,  46  N.  H.  389;  Cocheco  Mfg. 
Co.  I'.  Strafford,  ji  N.  H.  455;  Weeks 
V.  Gilmanton,  60  N.  H.  joo  ;  Patton  v. 
Long,  68  Pa.  St,  360 ;  Hubbard  v.  New- 
ton, jj  Vt.  346, 

The  right  to  tax  lands  situated  out- 
side of  a  taxing  district  cannot  be  ac- 
quired by  prescription.     Thus,  where  a 


Blakeslee,  11  Conn.  479. 

7.  Sec  cases  in  preceding  notes. 

8.  State  ».  Gray,  39  N.  J.L.  380;  Ahl 
V.  Gleim,  5)  Pa.  St.  433. 

The  lands  of  non  -  residents  are 
taxable  in  the  school  district  In  which 
they  lie.  Allen  -v.  Gleason,  4  Day 
(Conn.)  376;  Rowe  v.  Blakeslee,  11 
Conn.  479. 

9.  The  real  estate  of  a  foreign  corpo- 
ration is  taxable  in  the  township  in 
which  it  is  located.  State  v.  Berrr,  51 
N.  J.  L.  308;  19  Am.  &  Eng.  Corp. 
Cas.  586. 

Ne-ai  York. — Under  the  statutespro- 
viding  for  the  taxation  of  corporations. 


outside  of  its  limits,  a  tax  levied  upon 
this  district  was  held  to  be  void.  Ham 
V.  Sawyer.  38  Me,  37,  And  an  agree- 
ment between  two  towns,  that  one  shall 
not  lax  the  lands  of  the  inhabitants  of 
the  other,  is  invalid.  Dillingham  -v. 
Snow,  5  Mass.  547, 


which  it  lies.  The  clause 
in  Niv  Tork  Rev.  Slat.  3S9,  4  6,  di- 
recting assessment  in  the  town  or 
ward  where  the  tolls  are  collected, 
applies  only  to  personal  estate.  Hud- 
son River  Bridge  Co.  v.  Patterson,  74 
N.  Y.  365. 
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there  is  some  conflict.'  The  general  rule  seems  to  be  that,  in  the 
absence  of  prohibition  in  the  state  constitution,  such  power  exists ; 
at  least,  where  the  object  to  be  attained  would  benefit  the  dis- 
trict taxed,^  where  there  is  a  doubt  as  to  the  question  in  what  dis- 
trict the  land  lies,^  or  where  the  tract  taxed  is  situated  in  more 
than  one  taxing  district.^  An  unorganized  district  may  be  an- 
nexed to  another  for  taxing  purposes.*  The  district  in  which 
the  land  is  located  at  the  time  of  the  assessment  determines  where 
the  tax  is  to  be  paid.  If  the  lines  are  changed  subsequent  to  this 
time,  but  prior  to  the  collection  of  the  tax,  it  is  immaterial.®  The 
question  of  place  is  one  of  fact.  It  must  be  decided  by  the  tax- 
payer at  his  peril.^     If  land  is  wrongfully  assessed  elsewhere,  this 

1.  In  Wells  V,  Weston,  si  Mo.  3S5,  taxes,  and  which  apportioned  the  tax 

it  was  held  that  the  legislature  could  thus  levied  to  the  different  counties  in 

not  authorize  a  municipal  corporation  proportion  (o  the  number  of  miles  of 

to  tai.for  its  own  local  purposes,  lands  road  in  each.    The  court,  by  Rothrork, 

Irins    he  vond    the    corporate     limits.  J.,  said :  "  The  power  of  the  legislature 

See  Cooler  on  Taxation  (3d  ed.),  pp.  to  fix  the  silm  of  property  for  the  pur- 

159S-163  ;  Coolej  on   Const.  Lim.   [zd  pose  of  taxation  is  not  confined  to  per- 

eii.),  p.  soo.  sonai  property  alone;  it  enistsas  to  real 

a.  In  Conwell  v.  Connersville,  8  Ind.  property  also."     The  practical  effect  of 

3jS,  an  act  authorizing  a  town  to  tax  this  decision  was  to  give  to  certain  lo- 

property  within  100  yards  of  the  cor-  calities  the  equivalent  of  a  tax  levied 

poration  line,  was  held  constitutional,  upon  property  outside  of  their  jurisdlc- 

though  not  discussed  by  counsel,  and  tion,  and  to  prevent  them  from  taxing 

the   court   simply  said  :  "  We  are  not  the   property  of   the   road  which  was 

advised  that  such  act  is  in  conflict  with  within  their  jurisdiction.  See  also  Feo- 

the  constitution."     And  in  Langhorne  pie  1:  Fredericks,  33  How.  Pr.  (N.  Y.,' 

V.  Robinson,  20  Gratt  (Va.)  661,  it  was  (50;  Taylor  v.  Secor,9J  U.  S.  57s. 
held  that  a  Virginia  act,  authorizing        B.  An   unorganized  county  may  be 

a  citv  to  tax  persons  and  property  for  attached  to  another  county  for  revenue 

half  a  mile  around  and  outside  of  the  purposes,  and   taxes  made  payable  to 

corporate   limits,  to   pay  the   interest  the  treasurer  of  the  latter  county.     In 

upon  the  guaranty  by  the  city  of  cer-  that  case,  a  tax  sale  by  the  treasurer  of 

tain  railroad  stock,  was  not  in  violation  the  former  county  would  be  voiii.  Col- 

of  the  Virginia  constitution.     In  re-  '■  "-  -  ' 

gard  to  these  two  cases.  Judge  Cooley 
says  :  "These  two,  however,  may  well  .    _ 

be  deemed  doubtful  cases.     It  is  cer-  township,  before  the  divi 

tainly  difficult  to  understand  how  the  still    payable    to   the   same  township, 

taxation  of  a  district  can  be  defended,  though  the  land  lies  in  a  new  township, 

whose  people  have  no  voice  in  voting  Barnett   Tp.   v.    JefTerson   County,   9 

it,  ID  selecUng  the  purposes,  or  in  ex-  Watts  (Pa.)  166. 

pending  it."  Cooley  on  Taxation  (id  Where  an  assessment  of  real  estate 
ed.),  p.  160.  was  made  upon  the  date  fixed  by  stat- 
in Maryland,  an  act  authorizing  a  ute,  and,  before  the  completion  of  the 
city  to  levy  and  collect  a  tax  upon  assessment,  that  portion  of  the  town  Id 
property  adjacent  thereto,  for  the  pur-  which  such  real  estate  was  situated 
poseof  defraying  the  expense  of  laying  was  set  off  to  another  town,  the  court 
out  streets  within  the  city,  has  been  held  that  the  owner  remained  liable, 
held  to  be  conatiEutional.  Brooks  i>.  nevertheless,  upon  the  original  assess- 
Baltimore,  4S  Md.  165.  ment.  Harman  v.  New  Marlborough, 
8,  People  V.  Wilkereon,  1  Idaho  N,  9  Cush.  (Mass.)  jaj.  See  also  Swift  v. 
S.  619.  Newport,  7  Bush  ( Ky.)  37. 

4.  Id   Dubuque  v.  Chicago,  etc.,  R.         T.  People  v.  Wilkerson,  i  Idaho  N. 

Co.,  47  Iowa  196,  the  court  held  valid  a  S.  612. 

law  which  Imposeda  tax  upon  the  gross        Where,  under  such  a  statute,  a  farm 

ctroingsof  aratlroadlnlieuof  allother  lying  in  two  adjoining  towns  has  been 

ISl 
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fact  does  not  affect  the  owner's  liability  on  an  assessment  rightly 
made.* 

b.  Land  Lying  in  Two  Districts.— It  is  competent  forthe  leg- 
islature to  provide  that  a  tract  of  land  extending  over  two  or  more  - 
districts  shall  be  taxed  as  a  whole  in  one  of  them.*     Such  provi- 
sion is  often  made  by  enacting  that  the  whole  shall  be  assessed 
at  the  residence  of  the  owner  or  occupant,'  or  in  the  district  in 

assessed  and  taxed  in  both  towns,  the  where  the  owner  resides,  if  itwas  con- 
owner  and  occupant  may  maintain  an  veyed  by  one  deed.  People  v.  Wilson, 
action  in  the  nature  o(  a  bill  of  inter-  115  N,  Y.  367, 

pleader  against  the  two  collectors,  to  To  be  an  "  occm pant,"  one  must  have 

determine  in  which  town  bis  farm  is  sucb  poaaession  as  would  enable  him 

properlj  taxed.     Dorn  *,   Fox,  61   N.  tomaintain  an  action  fortrespass  with- 

Y.  i6a.  out  the  aid  of  a  paper  title.    Stale  v. 

1.  Weltyon  AsaessmentB,  4434.  46.  Abbott,  42  N.  ].  L,  iii. 

S.  WeIIjonAssesstnents,{3z;  Hairs-  If  the  town  line  passes  through  the 

ton  f.  Slinson,  13  Ired.  (N.  Car.)  479.  owner's  house,  his  residence  is  In  that 

But  see  Weelts  Ti.  Gilmanlon,  60  N.  H.  town   in   which    the    most   necessary 

500,  wbEcb  held  that  a  provision  that  part  oC  the  house  is  situated.     Judlcins 

on  the  division  of  a  town,  each  tract  v.  Reed,  4M  Me,  386. 

'     which     tbe    divisional     line  In  New  Tor/t,  if  a  town  line  divides  a 

, .   d  on  which  the  owner  lived,  farm,  and  the  owner  resides  in  one  of 

ahould  be  taxed,  was  not  a  proper  act  the  towns,  but  not  on  the  farm,  and 

of  legislation,  and  long   acquiescence  works   the   farm,  it  is  taxable  in   the 

did  not  estop  either  town  from  ques-  towfi  where  he   lives.     People  i^.  Gay- 

tioningit.  lord,  51   Hun   (N.  Y.)  335.     See   also 

A  bridge  across  a  navigable  stream,  People  v.  Wilson,  52  Hun  (N.  Y.)  38S. 

separating  two  states,  may  be  taxed  in  In  New  yeney,  where  a  farm,  made 

each  state,  one   approach  by   Che  one  up  of   land  which  was   formerly    two 

and  the  other  approach  by  the  other,  separate   farms,  upon   each   oC   which 

Keokuk  Bridge  Co.  v.  People,  145  HI.  werebulldings.isdividedbya township 

596;  States.  Metz,  19  N.J.  L.  111.  And  line  and  the  owner  resides  on,  and  tills 

a  boom  consisting  of  a  permanent  line  the  land  in,  one  township,  and  another, 

of  piers  extending  across  a  river,  with  by  agreement  with   him,  lives  on   and 

logs  fastened  thereto  with  iron  chains,  tills  that  in   the  other  on  shares,  the 

may  be  taxed  as  real  estate ;  that  part  whole  farm  is  taxable  to  the  owner  ia 

within  the  limits  of  one  town,  in  that  the  township  of  his  residence.     State 

town;   that  within   the   limits  of    the  p.  Washer,  ji  N.  ].  L,  iij.    But  where 

other  town,  in  such  other  town.     Hall  a  farm  so  divided,  is  occupied  entirely 

V.  Benton,  69  Me.  346.  by  the  tenant,  it  is  taxed  at  his    resi- 

S.  State  I'.  Hoffman,  30  N.  ].  L.  346;  dence  as  a  whole,  even  if  the  owner 

State  V.   Reinbardi,  31   N.  ].  L.  218;  resides  in  the  other  township  but  not 

State  V.  Hay,  ji    N.  J.  L.  275;  State  v.  on  the  farm.     SUte  v.  Britton,  43   N. 

Jewel!,  34  N.  J.  L.  159 ;  State  v.  Jones,  ],  L.  103. 

39  N.J. L.  346;  State  V.  Britton,4Z  N.  If  the  farm   is  under  the  control  of 

J.   L.   103;  State  V.  Dally,  47  N.  J.  L.  the  owner,  who  does  not  live  upon   it, 

84-  State  V.  Washer,  51   N.  J.  L.  122;  but  is  cultivated  by  a  tenant  on  shares, 

Stewart  v.  Flummerfelt,  53  N.  J.   L.  it  is  held  to  be  in   the  possession  of 

540;  Saunders  :>.  Springsteen,  4  Wend,  the  owner  and  taxable  at  his  residence. 

(N.  Y.)4J9;  Dorn  f.  Backer,  61  N.  Y.  Stale  i/.  Hoffman,   -jo   N.   J.    L.    346; 

a6i,  oz'frruliag  6:  Barb.  (N.  Y.)  597;  State  r-.  Hay,  31    N.J.  L.  27s;  State  v. 

People  V,  Gaylord,  52    Hun   (N.   Y.)  Jewell,  34  N.  J.  L.  359. 

--,.1; ;  Tebo  V.  Brooklyn,  134  N.  V.  341 ;  The  "  five   county  act"  of  1869,  re- 

ughey  V.  Horrel,  2  Ohio  231 ;  Bar-  quiring   all   lands  to  be  taxed  in   the 

ger  H.  Jackson,  9  Ohio  163;' Bausman  township  wherein  they  lie,  repeals   by 

I'.  Lancaster  County,  50  Pa.  St.  208.  implication   the  requirement  of   JWn/ 

Land  lying  In  dilTerent  counties,  Jersey  L.a.vi  oi  1866,  that  an  occupied 
though  in  separate  tracts  divided  by  a  farm  Or  lot  lying  partly  in  one  town- 
river,   will    be    taxed    In    the    county  ship  and  partly   in   another,  shall    be 
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which  the  greater  part  of  the  improvements  are.'  Such  a  provision 
will  apply  to  the  land  of  a  partnership*  or  corporation,  as  well  as 
to  the  land  of  an  individual*  The  benefit  of  such  an  enact- 
ment cannot  be  claimed  as  a  right  by  the  owner ;  it  merely  grants 
a  privilege  to  the  public  authorities,  who  may,  if  they  see  nt,  as- 
sess each  piece  in  the  district  in  which  it  lies.*  They  must,  how- 
ever, follow  the  law  closely.  If  they  assess  the  land  as  a  whole 
in  the  wrong  county,  the  assessment  will  be  void.* 

3.  Taxes  on  Ferunal  Property — a.  General  Rule. — In  the  tax- 
ation of  personal  property,  two  inconsistent  doctrines  often  come 
into  conflict ;  the  one,  mobilia  sequuntur  personam,  demanding 
that  the  property  shall  be  taxed  at  the  owner's  domicile,  on  the 
theory  that  personalty  has  no  other  situs;  the  other,  that  it  shall 
be  taxed  like  real  property,  where  it  is  situated.  Ordinarily  the 
first  rule  will  prevail,  and,  as  a  general  rule,  personal  property  is 
taxable  at  the  domicile  of  its  owner.*    This  is  often  so  provided 

assessed   in   the  township   where   the  Mfe.  Co.  v.  Amesbuij,  17  Mass.  461; 

occupant  resides.  State  i'.  Jones,  39  N.  Wilson  v.  New  York,  4  E.  D.  Smith 

J.  L.  146.  (N.  Y.)  67s ;  State  *.  Bishop,   34  N.  J. 

1.  The   Georgia   Code,  f   819,  pro-  L.  45;  People  v.  Chenango  County,  11 

vides  that  a  plantation  lying  on  the  N.  Y.  563;  State  v.  Bentley,  33   N.   J. 

I'ne    between   two  counlies  shall    be  L.  531 ;  State  v.  Rahwaj,  14  N.  J.   L. 


taxed  in  the  one  where  the  most  im-  j;6  ;  Newarlc  City  Banli  v.  Aagessor,  30 

provements  are.     But  where  land  be-  N.  ].  L.  13 ;   Mjgatt  v.  Washburn,   15 

longing  to  the  estate  of  a  decedent  N.  V.  316;  Com.  v.  American  Dredg- 

and    lying   across   the   line   had  been  ing   Co.,    113   Pa.   St.  3S6;    Bemis   v. 

divided  into  parcels  by  the  executors,  Boston,  14  Allen  (Mass.)  366. 

Ibe  court  held  that  the  land  was  not  In    Flanders    v.    Cross,    la     Cush. 

cultivated  and  carried  on  as  one  plan-  (Mass.)   514,  the    court    held    that    a 

(•tioD,  so  as  to  come  within  this  sec-  building,  owned  by  a  non-resident  but 

tion  or  the  act.     Robton  v.  Du  Bose,  standing  by  license  upon  land   in  the 

79  Ga.  731.  state,  could  not  be  assetsed  and  sold  as 

1.  Incase  of  a  partnership   associa-  personal   property   by   the    county  In 

tion  formed  under  New  yersey  Act  of  which  it  was  situated,  and  that  a  pur- 

18S0,  the  residence  in  question  is  that  chaser  entering  under  such  sale  would 

of   its   principal  oftice.     If   that   is  In  be  a   mere  trespasser.     Comfare  Os- 

neither  county  In  which  the  land  lies,  kaloosa  Water  Co.  ■v.  Boardof  Equal!- 

the  provision  does  not  apply  and  the  2ation,84  Iowa  407. 

land  cannot  be  taxed  as  a  whole  under  Personal   property   not   in  the  pos- 

NfW  Jersey  Revision,  p.  1151,  pi,  65,  session  of  a  tenant, U  to  be  taxed  in  the 

even   though  two  of  the  members  of  town  in  which  the  owner  resides.  And 

the  partnership  association   reside  on  It  makes  no  dilierence  that  the  person 

the  land.     Stewart  v.  Flummerfelt,  53  assessed  consented   that  the  property 

N.  J.  L.  540.  should  be  set  to  him  in  the  list  of  a 

8.  State  V,  Warford,  37  N.  J.  L.  397.  town  in  which  he  does  not  reside,  and 

4.  Patton  V.  Long,  68  Pa.  St.  260.  that  h%  gave  to  the  listers,  in  such  town, 

5.  Don)  V.  Backer,  61  N.  Y.  161,  re-  a  list  specifying  the  particular  proper- 
verting  61  Barb.  (N.  Y.)  597.  ty  therein.    Blood  v.  Sayre,  17  Vt.609. 

S.  Cooley  on  Taxation    (2d  ed.).  pp.  A  statute,  requiring  the  owner  of 

56,  371 ;  Burroughs  on  Taxation,  ^  40;  personal  property  mo^ng  into  a  state, 

Sangamon,    etc.,    R.    Co.  v,   Morgan  to   list   his   property   in   the   town   In 

County.  14  III.  163  ;  56  Am.   Dec.  493  ;  which  he  resides,  refers  to  the  moving 

Hooper   v.    Baltimore,    la    Md.    464;  of  the  owner,  and  not  of  the  property, 

Phelps   V.    Thurston,   47    Conn.  477;  into  the  state.     Johnson  v.  Lyon,  106 

People  V.  Campbell,  138  N.   Y.  543;  111.  64.     But  see,  as  holding  the  view 

Salem  Iron  Pactoir  Co.  v.  Danvers,  10  that  the  personal  property  of  residents 

Mass.  J14;    Amesbury  Woolen,  etc.,  situated  without  the  (tate  cannot  be 
1S8 
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by  statute.*  The  state,  may,  however,  and  often  does,  make  it 
taxable  at  its  actual  situs*  The  fact  that  double  taxation  may 
result  from  assessment  in  two  states  does  not  a^ect  the  validity 
of  the  assessment,'  If  the  property  has  no  situs — either  actual 
or  constructive — within  the  state,  it  cannot  be  taxed.*  If  it  has 
a  double  situs,  the  legislature  may  choose  between  them.*  The 
domicile  at  the  time  of  the  completion  of  the  assessment  rolls 
determines  the  place  of  taxation  of  property  taxable  at  the  place 
of  the  domicile;*  similarly,  the  location  of  the  property  on  that 
day,  if  the  property  is  taxed  at  its  situs.''     Neither  removal  from 

Where  a  steamboat  owned  b^  resi- 
dents of  A'eo'  for/r  was  employed  as  a 
passenger  and  freight  boat  between  San 
Francisco  and  Sacramento,  the  court 
held  that  the  steamer  was  taxable  as 
property  in  California,  although  the 
owner  had  been  already  taxed  therefor 
in   New    York.     Minturn   v.  Hays,   3 


taxed    at  domicUe,   Matter  of   Swift's 
Estate,  137  N.  Y.  77. 

Under  the  Illinois  revenue  law  of 
1853,  farming  implements,  stock,  etc., 
upon  a  farm,  must  be  listed  in  the  town, 
county,  or  district  where  the  owner  re- 
sides, wherever  the  property  be  in  fact- 
King  V.  McDrew,  31  111.  418. 

Under  I  Tfev/  Tork  " 
5,  chattels  and  capital 

ployed  out  of  the  state,  by  a  resident,     615; 
are  MaiAe   to   taxation   as  much   as  if     573. 
situated  or  employed  within  the  state.         fi.  Vail 
People  1:  Tax  Com'rs,  33  Barb.   (N.      * 


.  Cameron,   19  Mo.  A  pp. 


Y.J  1 

Under  section  563  of  the  TeHHestee 
code,  relating  to  the  taxation  of  slaves, 
slaves  had  to  be  assessed  to  the  owner 
in  the  county  where  he  res ided,wh ether 
in  bis  possession  or  not,  and  whether 
in  the  same  county  or  not.  Brown  v. 
Greer,  3  Head  (Tenn.)  695. 

1.   Thus,    the    MasHacbusetts  statute 


Runyon,  41  N.  J.  L.  98. 
An  assessment  of  personal  property  to 
its  owner  at  his  residence,  is  not  void 
for  want  of  jurisdiction,  although  it  is 
by  law  properly  assessable  In  another 
county  because  of  its  relation  to  a  busi- 
ness carried  on  by  the  owner  in  such 
county.     Clarke  ti.  Stearns  County,  47 


S.  W/elly  on  Assessments,  {  35;  Ly. 

an  V.  Fiske,  17  Pick.  (Mass.)  231  ;  28 

aennes  personal  estate  for  the  purpose  Am.  Dec.  193  ;  Mygatt  v.  Washburn,  15 

of  taxation  to  include  "goods,  chattels,  N.  Y.  310. 

money  and  effects,  wherever  they  are,"  In   Hilgenberg   v.   Wilson,   55   Ind. 

etc.     Supplement   to   Public   Statutes  310,  it  was  held  that  the  fact  that  a 

{1890},  p.  744.  person  owning  personal  property  bad 

3.  Dillon  on  Municipal  Corporations  been  assessed  thereon  for  taxation  for 

(4th   ed.),   4   786;    Welty    on   Assess-  state  and  county  purposes,  would  not 

ments,.  f    34;    Mills   v.  Thornton,  ii>  prevent  his   being  assessed  upon   the 

111.  300;   79   Am.  Dec.  377 ;    State  r.  same  property  for  city  purposes,  upon 

Ross,  33  N.  J.  L.  517;  People  v.  Tax  his  removing  with  such  property  into 

Com'rs,  23  N.  Y.  Z24;  People  f.  Gard-  a   cily  of   the  county   where   he   had 

ner,  51  Barb.  (N,  Y.)  352.  been  so  assessed  prior  to  the  time  of 

A   portable   sawmill  and  a  yoke  of  the  completion  of  the  assessment  of  a 
kept  in  a  county  for  three  years 


by  a  resident  of  another  county,  : 
taxable  in  the  former  county.  Tra 
mell  V.  Conner,  91  Ala.  39S. 

An  owner  of  pergonal  property  who, 

that  the  sitna  of  his  property  is  in  an- 
other state,  cannot  avoid  taxation 
thereon  in  the  latter  state  on  the 
KTound  that  he  is  a  resident  of  the 
former.  Bowman  v.  Boyd,  21  Nev.  aSi. 
a.  Leonard  v.  New  Bedford,  16  Gray 
(Mass.)  193. 


ty  tax. 

One  who  comes  into  the  State  of 
Georgia  after  the  first  day  of  April  of 
any  year,  and  who  has  no  property 
therein  before  or  at  that  time,  is  not 
liable  to  either  state  or  county  taxes  for 
that^ear.  White  v.  State,  51  Ga.  35a. 
But  m  NtTu  Jersey,  the  day  of  com- 
mencing the  assessment  determines 
the  place.  State  v.  Biabop,  34  N.  ]. 
L.  45- 

T.  Wangler  i'.  Black  Hawk  Countv, 
56  Iowa  3S4;  Oregon  Steam  Nav.  Co. 
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the  district,  taking  the  property  out  of  the  district,  nor  changes 
in  the  lines  of  the  district  after  that  time,  will  divest  the  liabiHty 
for  the  tax,* 

(i)  Domicile— i^^e  also  Domicile,  vol.  5,  p.  857).— The  qucs- 
tion  of  domicile  in  matters  of  taxation,  as  in  other  connections,  is 
one  of  fact,*  the  burden  of  proving  which  rests  on  the  public 
body  seeking  to  collect  the  tax.'  If  the  facts  show  that  the  dom- 
icile is  in  a  given  place,  it  is  there  presumed  to  remain,  although 
the  taxpayer  has  formed  an  intention  to  remove,  an  actual  re- 
moval being  neces^ry  to  a  change  of  domicile.*     If  a  removal 

*.   Portland,   i   Oregon    81;     Pueblo  jury,  Bsileyv,  Buell,  59  Barb.  (N.  Y.) 

Countj  V.  Wilson,  ij  Colo.  90.  158.     The  facta  suffictent  to  constitute- 

Cotton  shipped  out  of  the  state  prior  domicile  have  been  stated  under  the 
to  the  date  of  the  assessment  is  not  hesd  of  Domicile,  vol.  5,  p.  857.  Some 
taxable.  Colbert  v.  Leake  County,  60  additional  cases  are  here  noted.  One 
Miss.  141.  See  also  Templeton  v.  residing  in  Rhode  Island  from  April 
Levee  Com'rs,  16  La.  Ann.  117.  And  to  December  and  there  voting  and 
where  the  owner  removed  all  his  stock  taxed,  cannot  be  taxed  on  personal 
of  goods  and  closed  up  his  store  prior  property  in  New  Tork,  although  he 
to  the  date  of  the  assessment,  he  was  lives  there  in  a  hired  house  from  De- 
held  not  laiable.  Field  v.  Boston,  10  cember  to  April.  People  v.  Barker,  70 
Cush.  (Mass.)  6s-  Hun  (N.  Y.)   397.     See   also   Kellogg 

In    Pueblo   County   v.    Wilson*  i<  v.   Oshkosh,  n   Wis.  613 ;   Carnoe  -u. 

Colo,  go,  the  court  construed  the  Col-  Freetown,  9  Gray  (Mass,)  357. 

orado  statute  which  provided  for  the  An  unmarried  man  is  properly  taxed 

assessment  of   hories  and  cattle   run-  In  the  county  where  he  spends  most  of 

ning  at  large  in  the  county  in  which  his  time,  and  where  his  interests  are, 

they  are  being  herded  or  kept  upon  a  notwithstanding  the  fact  that  he  keeps 

certain  day.  trunks  and  clothing  in  another  county. 

1.  If,  after  a  tax  has  been  raised  and  King  i>.  Parker,  73  Iowa  757.     See  also 

assessed  on  the  inhabitants  of  a  district,  Cabot  v.  Boston,  13  Cush.  (Mass.)  u; 

part  of  the  district  is  setoff  into  an-  Lee  v.   Boston,   i   Gray    (Mass.)  4S4; 

other  district,  the  Inhabitaata  of  such  Cochrane  i>.  Boston,  4  Alien  (Mass.)  177. 

remain  liable  to  pay  the  tax,  the  liabil-  I.  A  town  which  taxes  a  nian  as  a 

Xty    being    fixed    by   the    assessment,  resident,  takes  upon  itself  the  burden  of 

Waldron  v.  Lee,  5  Pick.  (Mass.)  333.  showing  that  be  Is  such,  if  the  right 

But  a  removal  of  the  property  from  la    questioned.    Cooley    on    TaialToD 

the  taxing  district  after  the  assessment  (id  ed.),  p.  373;  Hurlburt  i>.  Green,  41 

hasbeenmade.will  not  relieve  the  own-  Vt.490. 

er  from  liability  to  pay  the  tax  already  Consent  to  be  taxed  has  been  held 

imposed,  even  though  the  owner  sub-  not   to   afTect  the   matter.  If  be  is  not 

sequently  pays  ■  tax  elsewhere.     Peo-  in  fact  a  resident.     Blood  v.  Sayre,  17 

pter.Holladay,35Cal.300;DeArman  Vt.609. 

1:  Williams,  93  Mo.  158.     Nor  after  a  4.  Stoddert  «,  Ward,  31  Md.  562 ;  lOO 

levy  thereon  under  the  provisions  of  a  Am.  Dec.  83;  Pickering  c  Cambridge, 


Stale  V.  Easterbrook,  3  Nev.     144  Mass.  344. 
173.     And   in   Warren  i',  Werner,   14         In  Finley  n,  Philadelphia,  32 
Wb.  366,  where,  after  due  service  of    181,  Lowrie,  C.  J.,  said:     "Clearly  the 


the  notice  required  by  law  to  be  given  fiabilitr  to   taxation   does  not  depend 

by  the  assessor,  the  owner  of  personal  upon  the  intention  of  any  one  relative 

properlr,  within  the  ten  days  there-  tobisdomicIl!ation,farth'iswouldmake 

after  allowed  for  listing  his  property,  the  state's  power  of  taxation  depend- 

removed  to  another  town,  he  was  not  ent,  in  numberless  cases,  on  the  pleas- 

thereby  relieved  from   his  liability  to  ureof  thepersonsproposed  tobe  taxed, 

pay   the    tax   Imposed   In   the   former  Residence    is   a    definite  and  obvious 

town.     See  also  Barber  v.  Potter,  8  R.  fact,  and  Is  of  itself  a  sufficient  ground 

L  15:  of  liability  "     Otis  v.  Boston,  i3  Cush. 

a.  Lyman  o,  Fiske,  17  Pick.  (Mass.)  (Mass.)  44. 
134 ;  38  Am.  Dec.  393.   Hence,  for  the       The  fact  that  a  person  was  taxed  in 
ISB 
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with  intention  to  remain  is  shown,  it  is  immaterial  what  the  pur- 
pose of  the  person  removing  was,  even  though  his  only  object 
was  to  secure  a  lower  rate  of  taxation.^  One  who  has  thus  re- 
moved cannot,  by  still  considering  himself  a  resident  at  his  old 
home  and  putting  in  a  list  there,  avoid  acquiring  the  new  domicile.* 
A  mere  transient  cannot  be  taxed.'  A  man's  home,  not  his  place 
of  business,  determines  his  domicile.*  It  is  undoubtedly  true,  as  a 
general  principle,  that  a  person  must  have  some  domicile,'*  and  that 
a  domicile  once  acquired  remains  until  a  new  one  is  secured.*  As 
far  as  taxation  purposes  are  concerned,  however,  some  courts  have 
made  an  exception  and  held  that  one,  by  removing  with  intention 
to  acquire  a  new  domicile  in  another  state,  and  having  actually 
left  the  former  state,  loses  his  domicile,  although  he  has  in  fact 
not  acquired  another.  This  doctrine  doubtless  rests  upon  the 
ground  that  the  state  has  lost  jurisdiction  by  the  removal.'*    But 

the  town  to  which  he  has  removed.  Is  ried  hia  Bccuritie*  with  him  wherever 

not  competentevidencetoshowthat  be  he  went.     It  wan  held  that  he  was  not 

did  not  continue  to  be  taxable  in  the  a  resident  of  Ohio.     Grant  v.  Jones,  39 

town  of  hia  former  residence.     Mead  v,  Ohio  St.  506. 

Boxborough,  11  Cush.  (Mass.)  361.  The   hiring   of   a  ^ard,  storage  and 

1.  People  ti.  Caldwell,  142  111.  434,  saje  of  lumber  therein,  and  erection  of 

9.  One  who  has   removed  from  one  a  small   building   thereon,  (or   use  of 

township  to  another,  and  for  the  pur-  emploj^s,  does  not  subject  a  tenant  to 

pose  of  evading  the  payment  of  taxes  taxation  there.     Loud  v.  Charlestown, 

In  the  latter,  mails  a  schedule  of  his  103  Mass,  17S. 

personal  property  to  the  assessors  of  4.  Weltv  on  Assessments,  ^  37. 

the   former   township   and  pajs  taxes  S.  See  Domicile,  vol.  5,  p.  8^9. 

thereon  in  such   township,  is   not  re-  e.  Matter  of  Nichols.  54  N.  V.  66. 

lieved  thereby  from  liability  to  taxation  Where   a-  taxpayer     removes   from 

on  such   property  in  the  township  to  one    tailing   district    to    another,  and 

which   he   has   removed.     Mahany  ti.  claimsto  haveacquiredadomicileinthe 

People,  138  111.  311.  latter   district,  the   ^urden   rests  upOD 

S.  An  individual  is  to  be  taxed  in  the  him  to  establish  a  residence  therein 
place  of  his  domicile  or  home,  and  not  so  permanent  as  to  exclude  the  ex- 
where  he  is  personally  residing  (or  a  iatence  of  an  inteniion  to  make  a  dom- 
mere  temporary  purpose,  having  a  icile  elsewhere,  Hartford  v.  Cham- 
home  in  some  other  place.  Moore  v.  pion,  58  Conn,  36S. 
Wilkins,  10  N,  H.  453.  7.  One  who  abandons  his  residence 

A  person  having  a  permanent  rest-  in  the  commonwealth  before  the  first 

dence,  where  he  votes  and  pays  taxes,  o(  May,  with  Ihe  fixed  intention  not  to 

is  not  subject   to   taxation  in  another  return^  and  has  actually   left  the  com- 

place  merely  because  he  spends  a  few  monwealth,  is  not  taxable  on  his  pot] 

months  there  during  the  year  visiting  and  personal  property  there,  although 

relatives.     People   t.  Barker,  63  Hun  he  may  be  still  on  the  way  to  his  new 

(N.  Y.)  630.  domicile.     Colton  v.  Ijjngmeadow,  13 

One  coming  to  a  state  with  his  fam-  Allen  |Mass,)  59B.     To  the  same  effect 

ily  and  servants  for  a  part  of  the  year  is     Briggii     v.     Rochester,    t6    Gray 

to  reside   in  a  house  owned  by  hfm,  (Mass,)     3^7.     The  above    cases   are 

does   not   thereby  t>ecame  a  resident,  criticised   in   Borland   f.    Boston,  131 

Slate  V.  Ross,  13  N.  ].  L.  517.  Mass.  89;  41  Am.  Rep,  417. 

A,  who  had  emigrated  to  Canada  The  case  of  Mead  ii.  Boxborough,  11 
many  years  before,  after  living  there  Cush.  (Mass,!  363,  held  that  if  an  in- 
live  y»rs  became  a  peddler,  and  as  habitant  of  a  town  removes  lo  another 
such  traveled  through  Okie,  where  he  town  in  the  state,  not  intending  to  re- 
loaned  money.  To  look  after  his  in-  main  there  permanently  nor  to  return 
terests,  and  as  peddler,  he  visited  the  to  his  former  home,  he  loses  his  dom- 
atate  as  often  as  ouce  a  year,  but  car-  icile  in  such  farmer  home. 
186 
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it  must  be  said,  in  this  connection,  that  the  weight  of  authority 
b,  however,  the  other  way.* 

(2)  Residence,  Inhabitancy,  etc. — {See  also  INHABITANT,  vol,  10, 
p.  770;  Residence,  vol.  21,  p.  122).— The  statutes  often  provide 
that  taxation  of  personalty  shall  be  at  the  residence  of  the  owner. 
The  definition  qf  the  term  "residence,"  is  elsewhere  given.*  It 
must  be  a  fixed  and  permanent  home,  as  distinguished  from  a 
temporary  abiding  place.'  One  may  have  two  places  of  residence,* 
in  which  case  the  assessors,  unless  restrained  by  the  terms  of  the 
statute,  may  choose  between  them.'  If  the  owner  lives  on  a 
farm  lying  in  two  counties,  his  only  residence  is  in  the  county 
where  his  house  is  situated.*  The  question  of  residence,  like  that 

1.  Borland  f.  Boston,   132  Mass,  8g;  paiiol  Gieytai in  New  Tork,  and  wai 

41  Am.  Rep.  427;   Matter  of  Nichols,  there  taxed  upon  hU  personal  property. 

54  N.  Y.  62.  The  statute  provided  that  everv  person 

An     Inhabitant    of     the    common-  should  be  taxed  in  the  town  or  ward 

wealth  who  removes  from  the  town  of  where  he  resided,  for  all   his  personal 

his    residence,    with  the  intention  of  property.      The    court   held  that  the 

never    residing   there   again,  and    of  plainlin  had  a  residence  in  A^eic  J'urjt 

removing  to  another  stale,  is  still,  so  for  the  purpose  of  taxation,  although 

tongas  he   remains   in  the  comtnon-  his  domicile  was  elsewhere.     This  case 

wealth,  liable  to  taxation  in  that  town,  is  almost  identical  with  Bartlett  v.  New 

until    he    acquires  another    domicile.  York.  5  Sandf.  (N.  Y.)  44. 

Bulkley     t.     Williamstown,     3    Graj  S.  Cull>ertson   v.   Floyd  County,  53 

(Maes.)  493.  Ind.  361. 

An   inhabitant  of  A  left  that  place  1.  See  Residence,  vol.  21,  p.  124. 

on  March  30,  with  the  intention  of  re-  B.  Bell   v.  Pierce,  51   N.  Y.  16,  a/- 

siding  in  C.     On  April   i,  he  arrived  firming a!&  Barb.  (N.  Y.)  51. 

at   B   and   the   next  day    reached   C,  A  person  taxable  in  a  city  under  the 

where  he  established  his  residence.    It  A'ert    Tori    statute    declaring   a   per- 

was  held  that,  for  the  purpose  of  taia-  son's  residence,  if  he  resides  in  two  or 

Hop,  he  was  to  be  deemed  an  inhabit-  more  places  during  any  one  year,  to 

ant  of  A  on  April  i,  and  was  liable  to  be    where   his    principal    business    is 

taxation  there.     Litllefield  v.  Brooks,  transacted,  is  taxable  in  the  ward  in 

50  Me.  475.  the  city  where   he   resides.     Bowe  v. 

Under  a  iVixKCJoi'a  statute  in  force  Jenkins,  69   Hun   (N.    V.)   458.       See 

in  1876,  imposing  a  tax  upon   "all  per-  also     Thayer     v.     Boston,   134    Mass. 

tonal   propertv   of   persons  residing"  133;  16  Am.  Rep.  6^0;  Wade  j'.  Math- 

witbin  the  state,  in   reference  to  the  eson.  4  Lans.  {N.   Y.)   158;  Mann  :'. 

quantity  of  property  held  orownedby  Clark,  33  Vt,  55;  Church  i^.  Roweli,49 

such  residents  on  May  ist,  1876,  it  was  Me.  367. 

held  that  the  personal  property  of  ofte  6.  Personal  property  of  one  owning 

who  had  been  a  resident  of  the  state,  a  farm  lying  partly  in  two  counties,  is 

but   who   was   in   itinere  on  May  tst,  taxable  only  in  the  county  where  the 

fortbe  propose  of  making  New  York  house  in  which  he  lives  is  located,  un- 

City  the  place  of  future  residence,  was  der  Illinois  Revenue  Act,  ch.   120,  ^  7, 

subject  to  taxation  under  the  statute,  making  such  property   taxable  in  the 

McCutchen    v.    Bice   County,  1  Mc-  county,   town   or    district    where   the 

Crary   (U.  S.)  337.  ownerresides.    People  !■.  Caldwell,  141 

3.  See  Residence,  vol.  21,  p.  122.  111.  434. 

In   Ntw   Jtrsey,   the  residence  re-  In  ludkins  l.  Reed,  48  Me.  386,  the 

quired  to  make  one  liable  to  a  personal  town  line  passed  through  the  house  of 

tax  in  a  particular  township  or  ward,  is  the  plaintitT,  and  the  court  held  that  he 

prcciselr  the  same  in  kind  as  that  which  was  a  resident  of,  and  taxable  in,  that 

will  entitle  him  to  vote  there.     State  v.  town  in  which  the  larger,  as  well  as  the 

Caaper,  36  N.J.  L.  367.  most  Indispensable  part  of   his  house 

In  Douglass  v.  New  York,  2  Duer  (N.  was  situated. 

VO  iio,tBe  plaintiff  resided  during  a  In  Cheney    v.   Waltham,  8  Cuah. 
187 
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of  domicile,  is  one  of  fact  to  be  proved  by  competent  evidence. 
The  assessor's  list  is  not  admissible  against  the  party  taxed.*  The 
home  of  the  taxpayer  is  his  residence — not  his  place  of  business.* 
If  one's  residence  is  in  a  certain  place  for  all  other  purposes,  it  is 
his  residence  for  taxation  purposes  also.' 

Taxes  are  often  imposed  on  "  inhabitants."  The  term  "  inhab- 
itancy" is  broader  than  domicile.*  This  question,  like  that  of 
domicile,  is  one  of  fact,  the  burden  of  proving  which  is  on  the  cor- 
poration taxing.* 

"Actual  place  of  abode,"  is  another  phrase  often  used  in  the 
tax  laws.* 

b.  Tangible  Personal  Property— (i)  /«  (PcH^ra/.— Tangible 
personal  property  is  assessed  sometimes  at  thd  domicile  of  the 
owner  ;  '  sometimes  at  the  place  where  it  is  situated.^ 

Money,  while  a  mere  medium  of  exchange,  is,  so  far  as  taxation 

(MbmO   3^7.  where  a  dwelling  bouse  of  time.     AUman  v.   Griswold,  13   R. 

was  divided  by  a  boundary  line,  the  I.  339.     See  also  Green  ti.  Gardiner,  6 

court  held   that  the  owner  would  be  R.  I.  342. 

considered  a  resident  of   that  town  in         Where  one  moves  from  his  own  (arm 

whichheperformed  those  offices  which  to  the  town  farm  in  an  adjoining  dis- 

mainly  characterized  his  home   (such  trict,  under  contract  to  carry  it  on   for 

as  sleeping,  eating-,  sitting,  end  receiv-  a  year,  intending  to  make  it  hia  home 


md  that  he  had  no  right  for  the  year  and  so  continue  two  ycl 

to  elect  to  reside  and  lo  be  taxed  for  hia  thereafter,  he  is  a  resident  of  the  latter 

personal  property  in  the  other  town,  district,    even   though    he    carries    on 

1,  Gregorj  v.  Bugbee,  41  Vt.  480.  his  own    farm  and  expects  to  return. 

9.  Nugent  v.  Betes,  51   Iowa  77  ;  32  Woodward  v.  Isham,  43  Vt.  123, 

Am.  Rep.  117.  7.  See  cases  in  preceding  notes. 

B.  Meserve  v.  Folsom,  6a  Vt.  504.  8.  People  n.  Holladay,   25  Cal.   30 ; 

ft.  Weitjon  Assessments,  f  36;  Bur-  Oakland  f.Whipple,  39  Cal.  112;  Powell 

roughs  on  Taxation,  p,  44.     A  stranger  11.  Madison,  31   Ind.   335;   Rieman   ■v. 

coming  into  a  town,  becomes  liable  to  Shepard, 37  Ind.  2ti8*  Eversole  ti.  Cook, 

-   " -        -      -   "inhabitant   and  91  Ind.  223 ;  MUla  i'.  Thornton,  36  HI. 


mIngtoai;.Roby,8  Ired.  (N.Car.)  2^4.  Reynolds,  33  III.  45;  Com.  v.  Gaines, 
B.  Lyman  v.  Fiske,  17  Pick.  (Mass.)  80  Ky.  489;  Chauvenet  v.  Anne  Arun- 
331 ;  28  Am.  Dec.  393.  del  County,  3  Md.  259;  Leonard  i>. 
To  recover  in  an  action  of  debt  for  New  Bedlord,  16  Gray  (Mass.)  292; 
taxes  assessed  upon  personal  property  Colbert  v.  Leake  County,  60  Miss.  143; 
under  Maine  Rev.  Stat,,  ch.  6,  4  12,  it  State  v.  Falkinburge,  15  N.  ],  L,  320; 
must  be  eatabliahed  that  the  defendant  State  v.  Ross,  33  N.  J.  L.  517;  ^rnes 
was  an  inhabitant  of  the  plaintiff  town  v.  Woodbury,  17  Nev.  383;  Steere  t'. 
at  the  time  of  tiie  assessment.  Rock-  Walling,  7  R,  I.  3:7;  State  v.  Charles- 
land  V.  Farnsworth,  83  Me,  328.  ton,  3  Spears  (S.  Car.)  71^.  See  also 
fl.  "Actual  place  of  abode  "  is  where  Johnson  v.  Lexington,  14  B.  Mon. 
one  has  his  home  and  family  irrespect-  (Kj.)  531.  Thus,  property  consisting- 
ive  of  business  absences.  Arnold  v.  of  oxen  and  a  portable  saw-mill,  which 
Davis,  8  R.  I.  341.  Under  the  Rhode  hag  been  located  and  used  in  a  certain 
Island  statute,  providing  that  "all  rat-  county  for  nearly  three  years,  haa  ac- 
able  personal  property  shall  be  taxed  quired  a  situs  and  will  be  taxed  in  that 
in  the  town  in  which  the  owner  shiill  county.  Trammell  v.  Connor, 91  Ala, 
have  had  his  actual  place  of  abode  39S.  Coal  sent  by  the  owners  to  their 
for  the  larger  portion  of  the  twelve  agents  in  another  state,  to  be  there 
months  next  preceding  the  first  day  of  sold  upon  its  arrival,,  becomes  ■  part  of 
April  in  each  year," — the  "larger  por-  the  general  mass  of  proper^  in  that 
tion  of  the  twelve  months,"  means  state,  and  will  be  taxable.  Brown  x>, 
more  than  half  of  them  Id  duration  Houston,  114U.  S.  631. 
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questions  are  concerned,  a  form  of  tangible  personal  property.* 

It  may  be  taxed  at  the  owner's  domicile,  but  Is  generally  taxed 
where  it  is  actually  situated.* 

(2)  Animals. — The  statutes  often  provide  for  the  taxation  of 
cattle  and  other  animals  where  they  are  herded  or  usually  kept.' 

1.  state  i'.  Earl,  1  Nev.  397.  legally  assesaed  in  whatever  counlv  it 

3.  People  !■.  Ogdensburgh,  48  N.  Y.  may  first  be  found  during  the  period  of 
390;  McCutchen  v.  Rice  County,  1  assessment."  Barnes  r.  Woodbury.  17 
McCrary  (U.  S.)  337.  "It  is  property  Nev.  383.  To  the  same  effect  is  Ford 
within  the  state  and  subject  to  taxation,  v.  McGregor,  30  Nev.  446. 
it  is  visible  and  tangibfe,  and  eipresaly  The  case  of  Graham  v.  Chautauqua 
made  taxable  by  statute,  and  is  taxable  County.  31  Kan.  473,  presents  a  differ- 
where  situated."  Liverpool  Ins.  Co.  ent  stale  of  facts.  In  this  case  the  A'ao- 
■V.  Board,  44  La.  Ann.  91.  But  see  Cul-  sas  statute  provided  for  the  listing  and 
bertson  v.  Floyd  County,  51  Ind.  361.  taxing  of  cattle  where  they  were  usu- 

Monev  invested  in   business  will  be  ally  kept     The  cattle  taxed  were  kept 

tsxed,  although  the   owner   is  a  non-  about  an  equal  time  in  each  township. 

resident.  Matter  of  McMahon,  66  How.  There  was  nothing  in  the  case  showing 

Pr.  {N.  Y.)  190.     And  a  law  providing  that  the  owner  had  a  "home  ranch"  in 

for  the  taxation  of  the  capital  of  a  non-  either  township,  and  nothing  to  indi- 

resident    is    constitutional.      Duer   v.  cate  that  the  cattle  were  to  be  taken 

SmalI,4Blatchf.  (U.  S.)263.   In  Miner  from  the  township  in  which  they  were 

V.  Fredonia,  17  N.  Y.   1,^5,  the  court  assessed,  back   to  the  township  where 

held  that  banking  capital  will  besubject  the  owner  claimed  they  should  have 

to  taxation  in  the  place  where  the  busi-  been  assessed.    The  court  held  that  the 

n«ES  of  such  bank  is  located,  treating  assessment  was  properly  made  in  the 

this  as  an  exception  to  the  general  rule  township   in   which    the    cattle   were 

mebilia  seqvunfvr  personam.  found. 

Where  a  reaident  of  one  state  has  ex-  In  People  v.  Townsend,  56  Cal.  633, 
elusive  control  and  management  of  the  court  declared  void  an  act  taxing 
money  for  investment  of  foreign  capi-  migratory  cattle,  basing  its  decision 
lalists,  some  of  which  is  invested  in  his  upon  the  principle  that  one  local  corn- 
state,  and  the  securities  are  made  and  munity  cannot  be  taxed  for  the  benefit 
held  by  him  In  his  own  name  in  such  of  another,  even  though  all  personal 
state,  they  ate  taxable  in  that  state,  property  is  required  to  be  listed  and  as- 
Hutchinscn  v.  Board  of  Equalization,  sessed  in  the  county  where  it  is  situated. 
66  Iowa  35.  Nevertheleas    cattle    ranging     across 

Where  a  foreign  insurance  company  the  line  will  be  taxed  in  the  county 
deposits,  with  the  comptroller  of  the  where  the  owner  resides.  Court  i>. 
state,  the  funds  required  by  statute  to  O'Connor,  65  Tex.'  334.  But  under 
enable  It  to  do  business,  it  is  liable  for  subsequent  legislation,  where  pastures 
taxes  upon  them.  International  L.  Aa-  lie  upon  county  boundaries,  ceitle  are 
surance  Soc.  v.  Com'rs  of  Taxes,  aS  to  be  taxed  in  proportion  to  the  past- 
Barb.  (N.  Y.)  318.  ure    land     situated    in    each    county. 

S.  Sinilhi'.Mason,48Kan.  586;  Ford  Nolan  r.  San  Antonio  Ranch  Co.,  81 

p.  McGregor,  20  Nev.  446;  Wbitmore  Tex.  31,1;. 

V.   McGregor,   10   Nev.   451.     Where  In  Hardesly  r.  Fleming,  57  Tex.  395, 


aged  at  the  owner's  "home  ranch  "  in  property,    real    and    personal,  except 

one   county,  but   were  turned   out  to  such  as  is  required  to  be  listed  and  as- 

graze  in  another  county  during  a  part  seased  elsewhere,  shall   be   listed  and 

of  the  year,  it  was  held  that  they  prop-  assessed  in  the  county  where  It  is  situ- 

erly  belonged  in  the  county  where  the  ated,  it    was   held   that    where  cattle 

owner's  ranch  was  for  the  purpose  of  ranged  across  the  line  and  were  within 

taxation.     The  court  in  this  case  said :  the  state   for   five  months,  they  were 

"But,  by  assigning  to  this  class  of  per-  taxable  there. 

sonal  property  a^iYiuforthe  purposeof  In  Colorado,  cattle  and  horses  pur- 

taistion,  Independent  of  the  mere  resi-  chased  outside  of  the  state  by  residents, 

dcnce  of  th«  owner,  it  does  not  neces-  and  driven  into  the  state  for  the  pur- 

nrilj  follow  that  the  property  can  be  pose  of  pasturage  in  the  month  of 
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(3)  Water  Craft. — The  principles  governihg  the  taxation  of 
vessels  are  not  essentially  different  from  those  controlling  the 
taxation  of  other -personal  property.*  A  vessel  may  be  taxed  at 
the  domicile  of  the  owner,*  or  at  the  place  where  it  has  its  situs. 

This  situs  is  at  its  home  port.*  This  will  generally  be,  as  well, 
the  place  where  it  is  registered  or  enrolled,*  but  not  necessarily 
so,  the  location  01  the  home  port  being  a  question  of  fact.* 

Octoberofacertainyearjare  not  liable  Baltimore  County  and  the  vessel  was 

for  the  taxes  of  such  year  under  Colo-  registered   at   the   port  of   Baltimore, 

rai/cGen.  Stat.,ch.  94.    Pufibio  County  from  whence  she  sailed.    This  was  the 

V.  Wilson,  15  Colo.  90.  nearest  port  of   registration   and   the 

In   Illinois,  live  stock  belonging  to  only  one  at  which  she  could  have  been 

the  owner  of  a  farm  which  lies  in  two  registered.     The  court   held  that  the 

counties,  in  one  of  whiph  he  lives,  and  ship  could  not  be  taxed  by  the  citv  for 

between  the  portions  of  which  in  each  municipal  purposes.     See  also  Petton 

county  there  is  no  fence,   bo  that  the  -v.    Northern    Transp.   Co.,    37    Ohio 

slock  may  be  pastured  in  either  county,  St.  450. 

is  taxable  only  in  the  countv  of  his  resi-  S.  Dillon  on  Municipal  Corporations 
dence  under  Illinois  Revenue  Act,  ch.  (4th  ed.),  ^787;  Irvin  r.  New  Orleans, 
120,  ^  7,  making  personal  property  tax-  etc.,  R,  Co..  94  111.  T05;  Mobile  z'. 
able  in  the  county  of  residence.  Sec-  Baldwin,  57  Ala.  63  ;  19  Am.  Rep.  71a; 
lion  8,  which  makes  Buch  stock  taxable  The  Blanchard  ii.  Martha  Washln^on, 
where  the  farm  with  which  they  are  i  Cliff.  {U.  S.)  466;  Morgan  n.  Par- 
connected  is  situated,  when  the  owner  ham,  16  Wall.  [U.  S.)  471 ;  Hill  v.  The 
does  not  reside  thereon,  does  not  af-  Golden  Gate,  Newb.  (U.  S.)  30S;  SI. 
feet  the  case.  People  v.  Caldwell,  141  Louis  v.  Consolidated  Coal  Co.,  113 
111.  434.  Mo.  83;  Wilkey  -v.  Pekin,  19  III.  160; 

In  AfassncAusr/ls.  horses  kept  in  the  Wheeling,  etc.,  Transp.  Co.  v.  Wheel- 
only  barn    upon    a    farm    which   lies  ing,  99  U.S.  373;  People  r.  Niles,  35 
in  two  towns,  are  taxable  in  the  town  Cal.  281;  Irvin  v.   New  Orleans,  etc., 
where     the    barn    is   situated,    under  R.   Co.,  94   111.  105;  St.  Joseph  f.  Sa- 
Majfaeiasflls    Pub.   StaL,   ch.    11,   ^  ville,  39   Mo.  461;  Gunther  v.   Balti- 
10,  cl.  3,  providing  that  "horses  kept  more,    55    Md.    437;    Wheeling,  etc., 
throughout  the  year   in   places   other  Transp.   Co.  v.  Wheeling,  9  W.  Va. 
than  those  where  the    owners   reside  170;  17  Am.  Rep.  553. 
.     .     .     shall  be  assessed  to  the  owners  Boats  owned  by  an  unincorporated 
in  the  places  where   thev   are   kept,"  company  in   Oiio,  and   used   in   that 
although  the  residence  of  the  owner  is  state,   are   taxable   in   the   district    in 
on  the  same  farm,  in  Ihe  other  town,  which  the  company's  principal  otiice  is 
and  the  horses  are  used  for  work  upon  located,  and  in   which   the   managing 
all  parts  of  the  farm.     Pierce  t'.  Eddy,  agent  resides.     Pomeroy  Salt   Co.  v. 
-------    -  Davis.  11  Ohio  St.  sss. 

4.  Hays  f.  Pacific  Mail   Steamship 
Co..  17  flow.  (U.S.)  =96. 

nentiv  and  have  tlicir  home.     Stale  v.  S.  The  question  of  the   location  of 

Shaw,  31  Nev.  333.  the  home  port  is  one  of  fact.     It  de- 

In   Wyoming,  horses  owned  within  pends  wholly  upon  the  locality  of  her 

the  territory  of  the  Shoshone  Indian  owner's   residence   and   not  upon  the 

Reservation  by  a  white  person  holding  place  of  her  enrollment.   St.  Louis  ^•. 

no  official  position,  are  taxable  by  the  Wiggins  Ferry  Boat  Co.,  11  Wall.  (U. 

authorities  of  Wyoming  in  the  county  S.)  413. 

within  which  they  are  kept,  under  U.  But  see  Roberts  v.  Charlevoix   Tp., 

S.  Rev,  Stats.,  ^  Sig,  and  the  treaty  of  60   Mich.  197,   where    the  court   held 

luly   3d,    1868.     Torrey  v.   Baldwin,  3  that  a  vessel  enrolled  and  licensed  or 

Wyoming  430.  regis 

1.  St.  Louis  v.  Wigging   Ferry  Co.,  navi£ 

11  Wall.  [U.  S.)  423.  resident  of  the  state,  does  not'become 

9,  In   Hooper  v.  Baltimore,  13  Md.  subject   to  the  taxing   power   of   the 

464,  the  owner  of  a  vessel  resided   in  state  by  engaging  in  businew  therein. 


152  Mass.  594.  Davis.  11  Ohio 

In  A'rvaii'i,  cattle  are  to  be  taxed  in        4.  Hays  v.  I 

;ounty  where  they  remain  perma-     Co.,  17  How.  (U.  S.)  596. 
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The  statute  may  provide,  however,  that  the  vessel  shall  be 
assessed  where  it  is  permanently  employed,*  or  where  it  is  regis- 
tered or  enrolled.*  If  the  vessel,  under  the  law,  is  taxable  in  any 
one  of  several  places  in  the  same  jurisdiction,  it  can  be  taxed  in 
one  of  them  only,  and  any  subsequent  assessment  will  be  void.* 
It  cannot  in  any  event  be  taxed  at  a  point  at  which  it  merely 
touches  or  where  it  remains  temporarily  only.* 

{^  Logs  and  Lumber — (See  also  Logs  and  Lumber,. vol,  13, 
p.  1018), — Logs  and  lumber  are  liable  to  taxation  likt  other  per- 
sonal  property.*     If  in  tramitu,  however,  they  are  not  taxable 

L  A  &nA%^  bast,  a  tug  bout,  and  In  Havs  v.  Pacific  Mail  Steamship 

mud  scows  ovfned  by  a  foreign  corpo-  Co.,  17   flow,  <U.  S.j   596,   Nelson,   J., 

ration  and  brought  into  Alabama  for  said;  "  We  are  satisfied  that  the  Stale 

me  in  fulGlling  a   dredging  contract  of  Ca/r/nraiu  had  nu  jurisdiction  over 

with  the  national  g^ivernment,  of  la-  these  vessels  for  the  purpose  of  taia- 

delinile  duration,  with  a  probability'  of  tion ;  ttiej  were  not,  properly,  abiding 

other  contracts   to   complete   the  im-  witliin  its  limits,  so  as  to  become  in- 

proT«ment,  are  taxable  within  the  Gtate,  corporated  with  the  personal  property 

ilthourh  they   are   floating  property,  of  the  state;  they  were  there  but  tern- 

and  alUiough  the  tug  Is   registered  at  porarily,  engaged  in  lawful  trade  and 

the  port  of  the  owner's  domicile.     Na-  commerce,  with  their  jiVui  at  the  home 

tlonal    Dredging  Co.   i'.   State   (Ala.  port  where  the  vessels  belonged,  and 

1893),  12  So.  Rep.  730.  where   the   owners   were  liable  to  be 

1.  Boats. — Under  a  statute  providing  taxed  for  the  capital  invested,  and 
that  "all  persons  ...  in  the  state  where  the  taxes  had  been  paid." 
owning  .  .  .  water-craft,  shall  be'  fi.  L«Kl  and  Lninber.^Posts,  ties,  and 
required  to  list  the  same  for  assessment  poles,  kept  for  sale,  are  taxable  as 
and  taxation  In  the  county,  township,  "merchant's  goods,  wares  and  coin- 
city,  or  town  in  which  the  same  may  modities  "  under  the  Wixoniin  atat- 
be  enrolled,  registered  or  licensed,  or  ute,  in  the  county  where  kept  for  sn'e,  ' 
kept  when  not  enrolled,  registered  or  irrespective  of  the'  residence  of  tuo 
licensed, "  it  was  held  that  an  assess-  owjier,  although  sales  thereof  are  ac- 
nent  at  the  domicile  of  the  owner  was  tually  made  in  another  county  where 
Ulegal  where  the  boat  was  kept  and  the  owners  reside  and  do  business  as 
used  elsewhere,  Everaole  v.  Cook,  93  merchants.  Torrey  t^.  Shawano  Coun- 
Ind,  IM.  ty,  79  WU,  \<fl\  Mitchell  i-.  Plover  Tp., 

».  The  lllinah  statute  provided  for  53  Wis.  548;  Sanford  v.  Spencer,  6a 

the  taxation  of  sailing  vessels,  steam-  Wis.  330;  Washburn   -v.  Oshkosb,   60 

boats,  etc^  in  the  county,  town,  village  Wis,  4(3. 

or  district  in  which  the  same  may  be-  In  Mlckigan,  logs  in  camp  are  tax- 
long  or  be  enrolled,  registered  or  able  at  the  place  where  the  camp  Is  lo- 
licensed,  or  kept  when  not  enrolled,  cated,  if  there  Is  an  office  there  receiv- 
leglstered  or  licensed.  It  was  held  that  ing  funds  and  making  returns  to  head- 
after  a  vessel  has  been  rightfully  listed  quarters.  Ryerson  v.  Muskegon,  57 
in  one  place.it  isnot  subject  to  taxation  Mich.  3S3. 

elsewhere.     Halstead   v.   Adams,    108  Logs  left  by  an  Itnoa  company  In  a 

III.  609;  Vogt  Tf.  (s.jet,  104  III.  583.  bayou  on  ihe  Illinoh  side  of  the  Mis- 

i.  State  v.  Haight,  30  N.  J.  L.  418;  sissippi  river  for  safe-keeping  are  tax- 

Morpin  f .  Parham,   16  Wall.   (U.S.)  able  in  IlUnoii.     Burlington  Lumber 

471;  Hays  11.   Pacific  Mail  Steamship  Co.  v.  Willetts,  118  III.  1159. 

Co.,  17  How,  (U.S.)  jq6;  New  Albany  Fire  wood,  pulp  wootj  and  kiln  wood 

V.  Meekin,  3   Ind.  4S0;   56   Am.    Dec.  cut  from  wild  land  in  a  town,  by  a  res- 

Jli;  Mobile  11.  Baldwin,  C7  Ala.  61  ;  39  ident    thereof,   and    carried    prior   to 

Am.  Rep.  713  ;    St.   Louis  v.  Wiggins  April   ist  to  a  landing  situated  on  the 

Feny  Co.,   11  Wall.  (U.  S.)  431,   re-  track,  to  stay  there  till  sold,  and  which 

veriing^o  Mo.  580;  People  f.  Niles,  is  in  part  shipped  toother  parts  and  in 

35  Cal.  333;  Wlfkey  r.   Pekin,  iq  III.  part  sold  to  local  parties  in  the  course 

160.    But  see  Oakland  t.  Whipple,  39  of  the  year,  is  "  personal  property  em- 

CaL  113,  ployed  in  trade,"  and  taxable  in  such 
141 
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at  the  place  where  they  are  situated,*  In  order  to  be  in  transitu, 
they  must  have  actually  started  on  their  journey.*  The  mere 
fact  that  they  are  intended  for  shipment  is  not  enough.'  If 
delivered  to  the  common  carrier,  or  at  the  starting  point  on  the  ice 
or  in  the  water,  ready  (or  immediate  moving,  their  Journey  has 
begun.* 

Standing,  growing  trees  are  a  part  of  the  realty  and  can  be 
taxed  only  where  it  lies.* 

(5)  Propertyin  Transituor  Temporarily  Present. — In  order  to  be 
taxed  at  a  place  other  than  the  owner's  domicile,  an  article  of  per- 
sonalty must  be  a  part  of  the  property  of  the  place.     It  must  Ue 


towns  under  Maine  Rev.  Stats.,  ch.  6, 
1}  14,  providing  that  such  property  shall 
be  taxed  in  the  town  where  so  em- 
ployed on  April  1st,  Gower  i'.  Jones- 
boro,  83  Me.  142. 

In  Standard  Oil  Co,  v.  Combs,  q6 
Ind.  179;  49  Am.  Rep.  156.  the  court 
held  that  staves,  purchased  bj  a  non- 
resident, and  remaining  in  the  state  to 
receive  a  finishing  process  before  ship- 
'    '  )  another   state,   were  taxable 


'.Mas 


ATithin  the  : 


In  Connecticut  River  Lumber  Co,  v. 
Columbia,  62  N,  H,  286,  the  court  held 
that  logs  cut  and  delivered  on  the  ice 
on  a  river,  where  they  lie  temporarilj 
waiting  transportation  down  the  river, 
as  soon  as  the  Ice  shall  break  up.  are 
ID  transilu  and  cannot  be  taxed.  And 
in  Blount  v.  Munroe,  60  Ga.  61,  it  was 
held  that  a  tax  could  not  be  imposed 
the  premises  of  the  upon  lumber  awaiting  shipment  in  the 
Ing  transportation    liands  of  an  eiporter,  which  w 


to  the  vendee,  is  not  taxable 
is,  as  in  a  place  of  "  storage,"  although 
the  title  is  passed,  especially  If  any- 
thing remains  to  be  done  to  complete 
the  transfer,  ■  Osterhout  v.  Jones,  54 
Mich,  12S. 

1.  Logs  and  Lumber,  vol.    13,  p. 
1049. 

3.  Logs,  cut,  hauled,  and  piled  on 
Ice,  to  await  the  opening  of  a  river, 
to  be  floated  then  to  another  state, 


<t  in  transit,  and  so  exempt  in 
state  where  cut  and  piled.  C.  N. 
son  Lumber  Co.  v.  Loraine,  z3 
Rep.S4 

!.  In 


ally  shipped   immediately  afterwards, 
as  such  a  tax  would  be  in  violation  of 
the  constitutional  prohibition  against 
a  tax  upon  imports   or  exports.     See 
,  54    also  Clarke   v.   Clarke,  3  Woods   (U. 
S.)  408. 
p.         Micii'efi, —  Lumber  piled  at  a  rail- 
way station  simply  for  shipment  is  not 
the    taxable  as  property  in  storage.     Mon- 
ilnd     roe  t.  Greenhoe,  54  Mich.  9. 

Logs  piled  by  the  side  of  a  railway 
iclually  In 


1  logs 
e,  and  hauled  down 
In  and  on  the  banks   of 


the    track  for  shipment,  but  n 

iel-     transit,  are  within  the  Michigan  siaiute 

''ed.    providing  that  property  so  piled   shall 

not  be   deemed   in    transiiu,  but   shall 

Errol,  116  U,  S,  517,    be  assessed  to  the  o 


the  purpose  of  being  floated  down  thi 
river  into  another  state,  but,  by  reason 
of  low  water,  were  delayed  there 
nearly  a  year  and  taxed  by  the  town- 
ship in  which  they  lay.  The  court 
held  that,  aside  from  the  owner's  in- 
tent to  export  Ihem,  the  logs  were  not 
in  course  of  commercial  transportation. 
4.  Logs  cut  by  contractors  and  de- 


Hamf-    ship  where  it  is  situated;  and  the  fact 
deposited     that   the    contracts    have   been   made 
for    with  parties  to  load  the  logs,  or  that 


whence  the 

transport  them  to  another  place,  are 

in  transit  to  the  latter  place,  and  not 


has  occurred  to  prevent 
shipment,  or  that  it  is  the  owner's  in- 
tention to  ship  in  the  near  future,  is  im- 
materiai.  Maurer  r/.  Cliff,  94  Mich.  194, 

Under  the  Michigan  statute,  propertr 
in  transit  is  taxed  at  the  place  of  destf- 
nation,  provided  that  forest  products  in 
transit  are  to  be  held  destined  to  the 
sorting  grounds  of  the  booming  com- 
pany nearest  the  mouth  of  the  stream, 
unless  the  contrary  Is  made  to  appear. 
Brooks  T.  Arenac  Tp.,  71  Mich.  331  ; 
Fletcher  v.  Alcona  Tp,,  ja  Mich,  18, 

B.  Fletcher ti.AlconaTp,7i  Mich.  18. 
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located  there,'  If  it  is  merely  in  transit  through  the  place,  it 
cannot  be  taxed  there.*  This  subject,  so  far  as  it  concerns  logs 
and  lumber,  has  Just  been  considered.  The  same  general  princi- 
ples apply  to  all  kinds  of  personal  property.  Here  also  the  mere 
intention  to  ship  is  immaterial.  In  order  to  be  in  transitu,  the 
goods  must  have  begun  their  journey,*  A  delivery  to  a  common 
carrier  is  enough,  even  though  the  goods  have  not  been  physic- 
ally moved.  Unless  such  delivery  can  be  shown,  however,  they 
will  not  be  considered  as  in  transitu  unless  they  have  been  actu- 
ally launched  on  their  way  to  their  destination.  The  carrying  of 
the  goods  to  the  depot  and  the  leaving  them  there  until  a  con- 
venient time  to  move  them,  do  not  constitute  a  part  of  their  trans- 
portation,*    If  actually  on  their  journey,  mere  delay  at  a  point 

1.  Propertj  which  happens  to  be 
temporarily  within  the  jurisdiction  can- 
not be  taxed  there.  Peopie  v.  Nlles, 
35  Cal.  287 ;  Herron  v.  Keeran,  159  Ind. 
473;  i6  Am.  Rep.  87;  Rhyno  j'.'Madi- 
wn  Countj,  43  Iowa  631;  Torrent  v. 
Yager,  51  Mich. .306;  People  r.  Tai 
Com're,  13  N.  Y.  243;  Bennett  r.  Bir- 
mingham, 31  Pa.  St.  15;  State  v. 
Charleston,*  Spears  (S.  Car.)  719.  But 
see  McCormick  v.  Fitch,  14  Minn.  352. 

A  citv  ordinance  which  attempts  to 
impose  a  license  tax  upon  wagons  of 
outside  residents  engaged  in  hauling 
In  and  out  of  the  city,  is  void.  St. 
Charles  v.  Nolle,  5a  Mo.  132;  11  Am. 
Rep,  440, 

A  travelmg  circus  and  menaj^ene 
owned  by  a  non-resident  and  brought 
into  the  slate  to  be  exhibited  at  various 
places,  and  then  taken  into  other  states 
for  the  same  purpose,  will  not  be  sub- 
ject to  taxation  within  the  stale.  Rob- 
inson T'.  Longley,  18  Nev,  71. 

In  Com.  z:  American  Dredging  Co., 
Ill  Pa.  St.  3S6,  the  court  passed  upon 
the  validitj  o(  a  tax  imposed  upon 
scows,  tugboats,  and  dredges  owned 
bjr  a  resident  of  the  state,  but  which 
had  never  been  within  it,  and  which 
were  carried  from  place  to  place  with- 
out the  state,  for  the  purpose  of  dredg- 
ing; and  stated  the  general  rule  to  be, 
that  personal  property  of  a  visible  and 
tangible  nature,  permanently  located 
within  another  state,  would  be  taxable 
where  found;  but  held  that  the  prop- 
erty in  question,  being  in  different 
localities,  for  short  periods  of  time  and 
for  temporary  purposes,  was  properly 
taxable  by  the  state  wherein  its  owner 

a.  Ogilvie  T.  Crawford  Counlv,  a 
McCrary  (U.S.)  148;  i:  Fed. Rep.  196; 
Standard  Oil  Co.  t:  Bachelor.  8^  Ind. 


1;  Monroe  v.  Greenhoe,  54  Mich.  9; 

BoTce  V.  Cutter,  70  Mich,  539;  Brooks 
V.  Arenac  Tp.,  71  Mich.  231  ;  Pardee  z: 
Freesoil  Tp.,  74  Mich.S'i;  Connecti- 
cut River  Lumber  Co.  v,  Columbia,  6] 
N.  H.  186;  Coe  V.  Errol,  6a  N.  H.  303; 
Hurley  t:  Texaa,  ao  Wis.  634. 

Coa!  belonging  to  a  non-resident, 
which  is  being  sent  across  the  state 
and  which  is  lying  at  a  wharf  awaiting 
assortment  and  shipment,  has  no  situs 
within  the  state,  and  cannot  be  taxed. 
State  V 
Carrigan, 

which  has  been  bought  by  an  agent 
for  a  commission  and  stored  in  a  ware- 
house where  it  lies  subject  to  the  order 
of  the  owner,  is  not  in  traasilu  and 
will  be  taxable.  Walton  v.  Westwood, 
73  ni.  125. 

Wood  cut  in  California  and  owned 
by  a  citizen  of  that  state,  thrown  into 
a  river  and  passing  a  certain  county  in 
Nevada  on  Its  wav  to  market  in  an- 
other Nevada  county,  Is  not  taxable  in 
the  former  county,  Conley  v.  Chedic, 
7  Nev.  336. 

S.  Hill  V.  Graham,  72  Mich.  659; 
Carrier  v.  Gordon,  11  Ohio  St.  609. 
But  this  case  is  distinguished  in  Stand- 
ard Oil  Co.  V.  Bachelor,  89  Ind.  i,  in 
which  it  was  held  that  if  goods  have  in 
any  sense  started  on  their  journey,  they 
will  not  be  subject  to  taxation  at  a 
place  where  they  are  at  a  railroad 
station  awaiting  shipment. 

Where  property  has  been  purchased 
by  a  non-resident  who  intends  to  ship, 
but  is  prevented  from  doing  so  by  the 
fact  that  navigation  has  not  opened,  it 
is  taxable  in  the  place  where  it  Is. 
Carrier  v.  Gordon,  ii  Ohio  St.  605, 

4.  Coe  f.  Errol,  116  U.  S.  517;  63 
N.  H.303. 

Corn  owned  by  a  non-resident  anj 


>y  Google 


Hm*  of  TaxttlOB.  TAXA  TION.         Tmm  on  P«thiib1  Pt^wty. 

will  not  render  them  taxable.*  When  the  goods  have  reached 
their  destination,  and  have  been  taken  in  chaise  by  one  rightly 
asserting  control,  though  not  consigned  to  any  specially  author* 
ized  t^ent,  and  not  yet  unloaded,  they  may  be  taxed.* 

(6)  Construction  of  Special  Statutory  Terms. — The  states,  in 
exercising  the  right  to  tax  property  within  their  limits,  frequently 
provide  for  the  assessment  of  property,  whether  of  residents  or 
non-residents,  employed  in  business  within  the  state.  Such  legis- 
lation is  legitimate."  In  order  to  come  within  the  meaning  of 
the  phrase  "  employed  in  business,"  or  similar  expressions,  the 
business  must  be  other  than  of  a  merely  temporary  character.* 
Such  a  phrase  would  include  property  employed  in  a  banking 
business.*  The  meaning  of  other  expressions  commonly  found 
in  statutes  is  considered  in  the  note.*     The  law  may  and  fre- 

temporarily  in  crlb«  awaiting  trans-  4.  Tazewell  County  ».  Davenport, 
portation,  has  been  held  not  liable  to  40  III.  197;  People  v.  Horn  Silver  Min. 
There  must,   however,  be  a    Co.,  los  N.  Y.  76, 


turpose   to   ship   immediscely,   or    at  If  the  statute  provides  that  non-res- 

;aBt  as  soon  as  transportation   can  be  idents  "doing  business  "   In   the   state 

convenienlly    obtained,    followed     by  shall  be   taxed   on  sums  invested  "in 

actual  shipment   within   a   reasonabfe  said  business,"  a  tax  cannot  be  assessed 

time,  to   exempt    the   property    from  against   a   manufactured    article   sent 

taxation.   Ogilvie  v.  Crawford  County,  into  the  stale   merelj'   ior  sale   by  an 

aMcCrary  {U.  S.)  148.  agent.      People  v.  Tax  Com'r,   33    N. 

\.  Burroughs   on    Taxation,  p.    56;  ¥.341. 

State  V.  Engle,  34  N.J.  \,.  415;   State  6.  McCutchen   v.    Rice    County,    3 

V.   Carrigan,   39   N.   f.  L.  15;   Coe  v.  McCrary  (U.  S.)  337. 

Erroi,  1 16  U.  S.  517;  62  N.  H.  303.  •.  Proporty  WlUila  the   8t»t«.— See 

3.  Pittsburgh,  etc..  Coal  Co.  T>.  Bates,  People  v.  Campbell,  138  N.  Y.  543. 

40  La.  Ann.  126;  3  Am.  St.  Rep.  ■;i9.  Ooodi  In  Storei,  Shoin.  «tc. — In  ICal- 

S.  Duer  v.  Small,  4  Blalchf.  [tj.  S.)  kaslca  Tp.   v.  Fletcher,  81    Mich.  446, 

163 -,    Danville   Banking,   etc.,    Co.   v.  the  statute  provided  that  all  goods  sit- 

Farks,   SS  111.   170;   Leonard   i>.   New  uate  In  a  township  other  t!*.,"  where 

Bedford,  16  Gray  (Mass.)  392;  Putnam  the  owner  resides,  should  be  assessed 

V.  Fife  Lake  Tp.,  45   Mich.   125;  Mc-  in  the  township  where  situate,  if  the 

Coy  V.  Anderson,  47  Mich.   502;  Tay-  owner  hired  a  shop,  store,  etc.,  for  use 

lor  V.  Love,  43  N.  J.  L.  143;  Ament  v.  in   connection   with    them.     The   de- 

Homplirey,     3     Greene    (Iowa)    355;  fendants  attached  a  stock  of  goods  and 

Lemp   V.  Hastings.  4  Greene   (Iowa)  rented  a  store  in  which  to  keep  them, 

448;    Gray   v.    Kettell,   12   Mass.    160;  under   the  sherifPs  charge,   until    the 

Snaw  f.  Hartford,  56  Conn.  351 ;  Com-  termination   of   the   suit.     The   court 

stock  i>.  Grand  Rapids,   54  Mich.  641.  held  that  a  tax  could  not  be  imposed 

Where  one  has  a  faclory,  at  a  state  upon  these  goods,  pending  the  attach- 

prlBon,  in  charge  of  an  agent,  and  is  a  ment  proceedings,  for  defendants  were 

Jobber  of  the  goods  so  made  at  another  neither  the  owners  of  the  goods  at  the 

place,  his  property  at  the  prison  may  time  of  the  assessment,  nor  did  they 

be  taxed  under  a  statute  providing  that  occupy  a  store  within  the  meaning  of 

goods  of  manufacturers  in  the  hands  of  the  statute, 

agents  shall  be  listed  where  the  sgeal's  A   building   in   whicb  ice  is  stored 

business  Is  conducted.    Selz  r.  Cagwin,  Is  not  a  "store"  within   the  meaning 

104  III.  647.  of   a  statute  taxing  property  of  non- 

A  private  banker  living  in  one  place  residents    having     sliores    within    the 

and  having  a  bank  in  another,  is  to  be  town.      Hittinger     r.    Westford,    13J 

regarded   as   a   resident  of   the  latter  Mass.  158. 

place,  BO  far  as  the  matter  of  taxation  Herduutdlse  or  atockln  TnUI«. — Cot- 
Is  concerned.     Miner  ir.   Fredonia,  37  ton  cloth  in  process  of  being  printed 
N.  Y.  iss-  and  prepared  for  market,  is  not  "mer- 
144 
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cbandise"or  "stock  In  trade,"  in  the  under  the  law, that  a  portable  steam 

sense    of    the    Rhode   Itland    statute,  eawmill  temporarilr  located  in  a  town 

Woodman  v.  American   Print  Works,  on  the  lirst  day  of  May,  la  not  so  situ- 

4  R.  I.  470.  ated  or  employed,  within  the  meaning 

Tradtss,  KereuitUe,  orHkiia&atiiTliiK  of  the  statute,  as  to  be  there  taxable; 

Bnatneaa. — A    Connectictit  statute  pro-  nor  can  its  product  in  timber  or  lum- 

vided  tor  a  tax  upon  such  business,  and  ber  be  taxed  there,  if  the  owner's  tem- 

further  prescribed  that  "the  average  porary   occupancy   of    land   with    the 

amount  of  g^ods  kept  on  hand  for  sale  sawmill  is  the  only   evidence  that  he 

during  that  year     .     .     .    shall  be  the  there  occupied  a  "  manufactory,  store, 

rule  of  assessment  and  taialion."     It  shop  or  wharf."     Ingram    r.  Cowles, 

was  held  that  a  horse  and  wagon  of  a  150  Mass.  15;. 

non-resident  used  m  tl^^  business,  was  The  cutting  of  ice  is  not  a  "  manu- 

not  liable  to  taxation.     Shaw  i/.  Hart-  facture."     Hitting;er   i'.   Westford,  135 

ford,  56  Conn.  35:.  Mass.  258. 

Stock  In   Trada,  etc.— In   Massachu-  OoodiBold.— In  Shriverr'.  Pittsburgh, 

ieits,  statutoiT  provision  is  mad;  for  66  Pa.  St.  446,  under  a  law  imposing  a 

the  taxation  01  goods  or  stock  in  trade  tax  "on  all  articles  ot  trade  or  of  com- 

emplo/ed  in  the  business  of  manufac-  merce  sold  in  the  city  of  Pittsburgh," 

turing  or  of  the  mechanic  arts,  in  the  the  court  held  that  a  tax  was  properly 

place  where  the  owner  hires  or  occu-  imposed  upon  sales  made  without  the 

pies  any  store,  shop  or  wharf.   Lee  v.  state  by  agents  of  parties  whose  store, 

Templeton,  6  Gray  (Mass.)  579;  Salem  warehouses,  and  business  were  located 

Iron  Factory  Co.  v.  Danverg,  10  Mass.  within  this  city. 

514;  Amesbury  Woollen,  etc.,  Mfg.  Co.  District  Wbera  Uw Builiieia  laDinally 

V.  Amesbury,'i7  Mass.  4J61;  Leonardo.  Don*. — See    Munson  i*.  Crawford,  65 

New  Bedford.  16    Gray  (Mass.)  393;  III.  185, 

Loud  V.  Charlestown,  103  Mass.  37S ;  Huralkants'  Oooda.— A  law  taxing 
Barker  v.  Waterlown,  137  Mass.  227;  "merchants'  goods"  where  situated, 
Boston  Loan  Co.  v.  Boston,  137  Mass.  covers  lumber  kept  for  sale.  Wash- 
33:.  But  the  business  must  bean  estab-  burn  x:  Oshkosh,  60  Wi.s.  453;  San- 
lished  and  not  a  transient  one.  Hit-  ford  v.  Spencer,  6a  Wis.  230. 
linger  v.  Westford,  135  Mass.  358;  Flaoa  of  BnalneH. — A  firm  has  a 
Stinson  \:  Boston,  il.f  Mass.  34S;  Huck-  "  place  of  business"  in  a  town  where  it 
ins  V.  Boston,  4  Cush.  (Mass.)  543.  has  a  factory  in  which  it  makes  starch, 
This  provision  is  applicable  to  foreign  which  it  stores  in  an  adjoining  ware- 
corporations.  Blackstone  Mfg.  Co.  p.  house  until  sold.  Itsstarchis  taxable 
Blackstone,  13  Gray  (Mass.)  488.  The  in  that  town  under  Massach«ieils  Pub. 
stock  In  trade  must  be  actually  within  St.,  ch.  ii,  4  14.  Barker  v.  Watertown, 
the  town  where  the  owner  occupies  a  137  Mass.  137.  See  also  Littler.  Green- 
«tore,  in  order  to  be  taxable  there.  Hit-  leaf,  7  Mass.  136;  Little  v.  Cambridge, 
linger  v.  Boston,  139  Moss.  17.  9  Cush.  (Mass.)  Z98. 

The    furniture    of    an   inn    is   only  Proparty  Vitblll  Ul«  St«t«.~See  State 

taxable    to    the     inn  -  keeper    at    the  v.  Robs.  33  N.  ].  L.  517;  People  I'.Tkx 

place  of  his  residence.     Charlestown  Com'rs,    33  N.  Y.  114;  Boardman  v. 

I'.  Middlesex  County,  109  Mass.   170.  Tonapkins  County,  85  N,  Y.  359. 

See   also   Farwell    v.   Hathaway,   151  Propartr    Btored. — See     Manistiqu« 

Mass.  142.  Lumber  Co.  b.  Witter.  58  Mich.  635; 

A  law  similar  to  that  of  Jtfassaciu-  Hood   v.   Judkins,  61    Mich.   575.     In 

je/M  has  been  enacted  in  Maine.     See  this  case  the  property  taxed  consisted 

Ellsworth  V.  Brown,  53  Me.  519.  of  lumber  piled  upon  land  which  the 

But  cotton  stored  In  warehouses  and  owners  hired   for    that    purpose    and 

belonging  to  a  broker  who  occupies  whicbwaskept  thereuntil  dried,  when 

only  a  desk  and  desk  room,  Is  not  tax-  it  was  transported  to  the  owner's  place 

able   within   this   statute.      Martin   v.  of  business.     Monroes.  Greenhoe,  54 

Portland,  81  Me.  393.     See  also  Camp-  Mich.  9,  is  distinguishable   from   the 

bell  I'.  Machias,  33Me.  419;  Stockwell  above    case.     Here    the    lumber    was 

v.   Brewer,  59  Me.  3S6 ;    Desmond  v.  brought   to    the   railroad   station    for 

Machias  Port,  48  Me.  47S.  transit,  and  the  owners  did  not  hire 

It  Is  provided  in  Afaaiachusella  that  any  place  for  storage,  but  it  was  piled 

"machinery  employed  in  any  branch  in  the  yard  of  the  party  who  sawed  it, 

of  manufactures  "  shall  be  taxed  where  merely  for  the  purposes  of  c 

situated   or  employed.      It  was   held,  shipment. 

as  C.  of  L.— 10  145 
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quently  does  provide  that  property  in  the  hands  of  agents  may  be 
taxed  where  it  is  actually  situated.* 

c.  Intangible  Personal  Property  — (i)  Debts  in  General. 
— The  general  rule  is  that  debts  follow  the  person  of  the  creditor, 
and  are  to  be  taxed  at  his  domicile*  Some  cases  conflict  with 
this  principle,  and  regard  the  debt  as  property  in  the  hands  of 
the  debtor,  and  therefore  taxable  at  his  domicile.'  A  general  de- 
posit  at  a  new  bank  constitutes  a  debt,^  and  is  taxable  at  the 
depositor's  domicile.' 

(2)  Negotiable  Paper. — In  regard  to  debts  evidenced  by  billSt 

1.  People  V.  Coleman,  4  CaL  46;  60  fs  not  taxable  against   an  owner  who 

Am.  Dec.  581  ;  Brown  v.  Houston,  33  livQii  out  ol   the   state.     Baltimore   v. 

La.  Ann.  843;  Walton  r.  Weltwood,  73  Hussey,  67  Md.  Iia. 

lil.  125;  People  V.  Caldwell,  143  111.  434;  FremlumB  due  a  non-resident  insur- 

Dubuque  w.  Illinois  Cent.  R.  Co.,  39  ance  companv  are  credits  having  their 

Iowa56;McCormicki>. Fitch, i4MInn.  jiVxj  at  the  domicile  of  the  company, 

aji ;  People  v.  Bug,  66  How.  Pr.  (N.  and  are  not  taiable  elsewhere.     Bailer 

Y.)  343;  13  Abb.  N.  Cas.  (N.  Y.)   169;  v.  Board  ol  Assessors,  44  La.  Ann.  765, 

Boardman  v.  Tompkins  County,  85  N.  In  Thomas  v.  Mason  County   Ct,  4 

Y.359;  Santord  ».  Spencer, 63  Wis. 230.  Bush  (Ky.)  135,  a  debt  was  held  t»xa- 

3.  DeVignler    v.    New    Orleans,   4  ble  to  the  creditor,   a  resident   of  the 

Woods  (U.  S.)   106;  People  11,  Whar-  state,  although   the  money  loaned  was 

tenby,  38  Cal.  461 ;  Kirtland  v.  Hotch-  employed  in  business   in  another  state 

kiss,  41  Conn.  426;    19   Am.  Rep.  546;  and  there  taxed. 

Collins  r.  Mtlfer,  43  Ga.  336;  Augusta  S.  Bridges  i>.  Griffin,  33  Ga.  113.  But 

I',  Dunbar,  50   Ga.   387;   Sivwriglit  v,  see  Collins  u.  Miller,  43  Ga.336;Wil- 

Pierce,  108  111.- 133;  Boyeri/.  Jones,  14  cox  i/.  Ellis,  14  Kan,  ^89;  19  Am.  Rep. 

Ind.  354;    Herron   v.    Keeran,   59  Ind.  107;  B lain  v.   Irby,  15   Kan.  501;  Re 

473;   26    Am,   Rep.   87;    Foresman  11.  Jefferson's  Estate,  35  Minn.  215. 


Byrns,  68  Ind.  247  ;  Barber  ■u.  Farr,  54  In  Fisher  -o.  Rush  County,  19  Kan. 
Iowa  57;  Babcoclc  i>.  Board  of  Equali-  414,  A  had  conveyed  lands  situated  in 
zation,65  Iowa  no;  Thomas  i'.  Mason     another   state,   and   received,   as   part 


County  Ct.,  4  Bush  (Ky.)   135;   Com.  consideration  therefor,  four  notes  se- 

V.  Hays,  8  B.  Mon.  (Ky.)  i;   Merer  v.  cured  br  a   mortgage  upon  the    land 

Pleasant,    41    La.    Ann.   64^;    Barber  sold.     The  contract  for  the  sale  of  the 

Asphalt  Paving  Co.  v.  New  Orleans,  41  land  was  made  In  the  state  where  the 

La.AttD.  toi5i  Liverpool,  etc.,  Ins.  Co.  lands  were  situated.     The  notes  were 

V.  Board  of  Assessors,  44  La.  Ann,  760 ;  made  payable  in  that  slate  and  were 

Appeal  Tax  Court  v.  Patterson,  JO  Md.  left  there   for   collection.     The   court 

S4;    Worthlngton     v.    Sebastian,    2j  held  that  the  notes  were  taxable  only 

hio  St.  10;   Hayne  v.  Deliesieline,  3  in     the     foreign    jurisdiction,    which 

McCord  {S.  Car.)  374 ;   Com.  v.  Ches-  would  afford  the  owner  his  remedies 

apeake,  etc.,  R.   Co.,   27    Gratt.   (Va.)  far  the  collection  of  the  debt,  and  that 

£14;  People  V.  Eastman,   25  Cal.  601;  the  court  would  not  have  recourse  to 

ridges  u.Griflin,  33  Ga.  113-,  Johnson  a  legal  fiction  to  draw  the  debt  into 

V.  Oregon   City,  2   Oregon  337;  Con-  the  State  of  Kansas. 

nor  T!.  Waxahachie  (Tex.  i8»9i,  13   S.  If  the  law  requires  foreign  Insurers 

W.   Rep.  30;  Ferris  w.  Kimble,  75  Tex.  to   deposit  state  or   municipal   lx>nda 

476.     Nor  will  the   fact  that  a  debt  is  with  the  state  treasurer,  they  may  be 

reduced  to  judgment  render  it  taxable  taxed   by  the   state  where   deposited, 

within  the  state  where  the  judgment  is  People  v.  Home  Ins.  Co.,  39  Cal.  533. 

obtained.     Meyer  v.   Pleasant,  41  La.  4.  See  Banks  and  Banking,  vol.  3, 

Ann.  645.     In  Webb  «.  Burlington,  28  p.  93. 

Vt.  188,  it  was  held  that  a  resident  of  B.  San  Francisco  v.  Mackey,  33  Fed, 

the  state  might  be  assessed  for  stocks  of  Rep.  602;  Horneti.  Green,  ji  Miss.  4C3. 

another  state   which   were   owned  by  In  San  Francisco  -u.  Lux,  64  Cal.  4S1, 

him.  the  court   said :  "  It   is  a  settled   rule 

Stock  representing  the  debt  of  a  city  that  a  general  deposit  is  in  effect   a. 
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notes,  and  bonds,  there  arc  two  lines  of  decisions.  The  view  which 
is  probably  the  more  logical  is  that  the  paper  is  mere  evidence  of 
indebtedness,  and  that  the  debt  itself  can  have  no  actual  situs, 
wherever  the  paper  may  be ;  hence  the  situs,  in  the  eye  of  the 
law,  is,  as  in  the  case  of  ordinary  debts,  at  the  residence  of  the 
creditor.*  The  other  view  is  that  the  location  of  the  paper 
determines  the  situs.*  If  the  notes,  bills,  or  bonds  in  question 
are  in  the  hands  of  an  agent,  they  can  probably  be  taxed  at  the 

state   could   not   be   taxed  for  capital 
invested  In  other  states,  principHllr  in 

ilor."  real  estate  Becurities,  under   the   Nevi 

In  Maatackusttlj,  monej  deposited  Torb  statute,  which  provided   for  the 

in  a  national  bank  and  bearing  no  fn-  taxatioh   of    "all   lands    and   personal 

teres!,  is  liable  to  be  taxed  to  the  de-  estate  within  this  state;'*  that  the  prop- 

posltois.     Graj  v.  Street  Com'rs,  13S  ertv  on  account  of  which  the  aasess- 

Maic  414.    Bui  In  Varner  v.  Calhoun,  me'nt  was  made  had  no  actual  location 

48  Ala.  178,  It  was  held  that  g;old  coin  or  jiYuj  within  the  state,  for  the  moneys 

and   United  States  treasury  notes  on  loaned  and   the  securities   taken   and 

deposit  in   New  York  City,  were  not  held  tor  the  payment  of  the  loans,  were 

subject  to  taxation  in  Aiaoama.  actually  in  other  states. 

1.  This  will  be  so  wherever  the  evi-  Mortgage  securities    in   custody   of 

dence  of  indebtedness  be  kept,  so  long,  one's   agent   residing   In  other   state* 

•t  least,  as  they  are  not  property  in  the  with  authority  to  reinvest,  etc.,  are  not 

hands  of  an  agent     Lanesborough  v.  taxable  as  "  personal  estate  within  this 

Berkshire  County,  131  Mass.  424:  Som-  state,"  within  JSTew  Tork  Rev.  St.  387, 

mers  v.  BoTd,48  Ohio  St.  648;  Hunter  ^  i.     People  n.  Smith,  88  N.  Y.  57S 

V.  Board  01  Supervisors,  33  Iowa  376 ;  1.  People  v.  Home  Ins.  Co.,  ag  Cal. 

DeVignler  v.   New   Orleans,  16  Fed.  533;   Wilcox  v.  Ellis,  14  Kan.  588;  19 

Rep.  II  ;  Cooiey  on  Taxation  (3d  ed.),  Am.   Rep.    107;    State    v.   St.   Louis 

p.     15;    State   Tax   on    Foreign    Held  County  Ct,  47  Mo.  594;  Redmond  i>. 

Bonds,    ij    Wall.   (U.   S.)   300;    New  Rutherford,87  N.  Car.  133;  Poppleton 

"  ■               ..--1 — .-.-  -.-    r__  .-._     __  ^,,  Yamhill  County,  18  Oregon  377. 

But  though  a  mortgage  be  taxable 

._.,....        .                        ^     .  where    found,   yet,  in   the  absence  of 

Delinquent  Tax  List  (Ariz.  1S90J,  34  proof  that  the  mortgage  was  within  the 
Pac.  Rep.  182  ;  Boyd  v.  Selma  (Ala.  countv,  the  record  of  It  cannot  be  as- 
1891),  Ti  So.  Rep,  393.  aessed,  that  being  merely  a  copy,  Gal- 
Notes  held  by  a  bank  located  within  lalln  Co.  v.  Beattie,  3  Mont.  173. 
the  state  are  taxable  by  the  state,  no  In  Poppleton  v.  Yamhill  County,  8 
matter  where  the  makers  reside.  State  Oregon  337,  a  resident  of  the  state  ai- 
Bank  v.  Richmond,  79  Va.  113.  signed  mortgages  and  notes  to  persons 
Where  notes  were  kept  in  a  bank  In  another  county  as  security  for  the 
vault  for  protection  agaUnt  Are,  the  payment  of  a  sum  of  money.  The  tax 
owner  is  taxable  for  these  at  his  place  board  having  found  this  assignment  to 
of  residence.  Ferris  v.  Kimble,  75  have  been  made  tor  the  purpose  of 
Tex.  475.  avoiding  taxation  and  therefore  void. 
Under  a  statute  taxing  property,  the  court  held  that  he  was  taxable 
"  actually  within  "  a  city,  loans  made  therefor  in  the  county  of  his  residence, 
bv  a  non-resident  are  included,  ai-  In  People  -v.  Ogdensburgh,  48  N.  Y. 
though  the  notes  and  mortgages  are  390,  the  agents  of  the  non-resident  had 
deposited  without  the  city,  Johnson  In  their  hands  personal  contracts  be- 
I'.  Oregon  City,  3  Oregon  337,  affirm-  longine  to  such  resident  for  the  sale 
tit^3  Oregon  13,  of  lands,  and  the  court  held  that  the 
The  right  to  tax  debts  due  to  resi-  money  due  upon  these  applications 
dents  by  non-residents,  may  be  re-  would  be  taxable  in  the  village  where 
stricted  by  the  special  terms  of  a  stat-  both  the  lands  and  the  obligations  were 
ute.  Thus  In  People  ti.  Gardner,  51  situated.  The  court  said:  "Notes, 
Barb.  (N.  Y.)  %tfi.  the  New  York  su-  bonds,  and  other  contracts  for  the 
preme  court  held  that  a  resident  of  the  payment  of  money  have  always  been 
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agent's  residence,  under  either  of  the  above  lines  of  decisions,  as 
being  property  in  an  agent's  possession,  and  hence  coming  under 
the  general  rule  governing  such  property.*  On  this  point,  how- 
ever, there  is  some  conflict.*  The  agent  must  be  authorized  to 
do  some  act  in  reference  to  the  negotiable  paper,  however.  If 
the  owner  keeps  exclusive  control  over  it,  it  is  still  in  his  posses- 
sion. In  other  words,  there  must  be  a  bona  fide  a.g'&ncy.*  While 
such  securities,  however,  may  be  taxed  at  the  agent's  residence, 
they  may  be  assessed,  at  the  option  of  the  authorities,  at  the 
owner's  domicile  instead.* 


debts  secured  by  them,  thej  are    the  subject  to  taxation  within  the  state. 

Bubject  of  larceny  and  the  transfer  of  But  It  has  been  held  that  bonds  and 

them  tranafen  the  debt     If  this  icind  notes  of  a  non-resident  left  In  a  bank 

of  property  does  not  exist  where  the  £or  safe  keeping,  or   in   an   attorney's 

obligation  is  held,  where  does  it  exist  F  hands  for  collection,  or  even  in  his  own 

It  certainly  does  not  exist  where  the  hands    while  temporarily   sojourning 

debtor  mav  be  and  follow  his  person."  within  a  state,  are  not  there  taxable. 

But  see  Lord  v.  Arnold,  i8  Barb.   (N.  flerron  v.  Keeran,  59  Ind.  471. 

Y.)  104.  The  notes  in  any  case  must  be  In  the 

Where  bonds  were  sent  out  of   the  actual  possession  of  the  agent.    People 
state  for  safe  keeping,  and  not  to  avoid  t'.  Davis,  III  111,  272. 
taxation,  it  was  held  that  they  were  not  9.  State  v.  Gayiord,  73  Wis.  316. 
taxable  to  the  owner  within   the  state.  S.  Thus,  bonds  and   mortgages  sub- 
State  V.  County  Court,  69  Mo.  454.  ject  to  the  order  and   exclusive   con- 

1.  tfe  Jefferson's  Estate,  35  Minn,  trol  of  the  owner,  but  left  for  conven- 
315;  People  V.  Ogdensburgh,  4S  N.  Y.  ience  in  the  hands  of  a  non-resident 
390;  CatHni'.  Hull,  21  Vt.  151;  Red-  agent,  were  held  not  to  be  taxable  to 
mond  11.  Kutherford,  87  N.  Car.  123;  the  agent  at  his  place  of  residence. 
State  V.  St.  Louis  County  Ct.,  47  Mo,  Boardmai>  -v.  Tompkins  County,  85  N. 
594;  Redfield  n.  Genesee  County,  i  Y.  359.  Likewise,  where  the  notes  in 
Clarke  Ch.  (N.  Y.)  41.  So  in  Finch  question  had  been  removed  outside  of 
V.  York  County,  19  Neb.  efl,  the  court  the  city  before  the  time  the  assess- 
held  that  notes  and  mortgages  in  the  ment  was  made  for  the  avowed  pur- 
hands  of  an  agent  who  managed  their  pose  of  avoiding  taxation.  Johnson  v. 
collection  and  reinvestment  within  the  Oregon  City,  3  Oregon  13.  In  Collins 
state,  acquired  a  sUus  there  for  the  v.  Miller,  43  Ga.  336,  a  note  of  a  non- 
purpose  of  taxation.  The  court  said:  resident  in  the  hands  of  his  attorney, 
"Tiie  power  of  the  legislature  to  sepa-  merely  pending  the  termination  of  a 
rate,  for  purposes  of  taxation,  the  JiVsi  suit  which  had  tieen  commenced  for 
of  personal  property,  whetherof  a  tan-  its  collection,  was  held  taxable  at  the 
gible  nature,  or  in  the  form  of  choses  in  residence  of  the  owner.  See  also  Her- 
sctlon,  from  thedomicileof  the  owner,  ron  v.  Keeran,  59  Ind.  473;  36  Am. 
is  unquestioned,  and  if  such  property,  Rep.  87 ;  Hunter  v.  Board  of  Super- 
In  any  form,  is  within  its  jurisdiction  it  visors,  33  Iowa  376. 
mar  tax  it,"  fi/i'a^  Swallow  !>.  Thomas,  But  m  Foresman  u.  Byrns,  68  Ind. 
15  Kan.  68;  Tappan  v.  Michigan  Nat.  347,  the  court  held  that  debts  or  loans 
Bank,  19  Wall.  (U.  S.)  490;  Griffith  v.  made  to  residents  of  the  state  by  non- 
Carter,  8  Kan.  565.  residents    were    not    taxable    m    the 

In  Tazewell  County  v.  Davenport,  hands  of    the    agent   who   negotiated 

40  111.  197,  the  relator,  a  non-reaident,  them,  and  who  in  some  cases  took  th« 

carried   on  a  regular  and   permanent  mortgages  dlrecllj  to  himself  as  trus- 

business    of  lending  money,  and   re-  tee   and   then   transferred    the    notes, 

tnalned  within  the  state  long  enough  which  were  made  payable  to  the  order 

to  transact  this  business.    The  court  of  the  maker  or  to  bearer,  to  capital - 

held  that  his  moneys  and  credits  em-  istsorlenders,  as  opportunity  afforded. 

ployed    in    such    business,     and    also  4.  In   Curtis    v.    Richland  Tp.,    ;£ 

money  and   credits   of  other  persons  Mich.  478,  It  was  held  that  securitie* 
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(3)  Mortgages. — A  mortgage,  so  far  as  taxation  is  concerned, 
is  a  mere  security.  Hence  the  question  of  the  situs  of  notes  and 
bonds  just  discussed  is  generally  held  not  to  be  affected  by  the 
fact  that  the  paper  was  or  was  not  secured  by  mortgage,  or,  if  so 
secured,  by  the  location  of  the  mortgaged  premises,^  Many 
authorities  have  held,  furthermore,  that  any  legislation  taxing 
a   mortgage  debt  held  by   a   non-resident  is   unconstitutional* 

in  the  hands  ol  an  agent  who  resldea  In  State  v.  Earl,  i   Nev.  394,  Beatty, 

in  a  different  township  from  the  owner,  J.,  speaking  of  a  tax  upon  money  at 

are  taxable  in  the  township  where  the  intereBt  secured  by  a  mortgage  on  land, 

owner    resides;   and    though,  by   the  said:  "The  tax,  however,     ...     is, 

provisions  of  the  tai  law,  these  may  be  in  the  opinion  of  this  court,  neither  a 

taxable  in  the   hands  of  the  agent  at  tax  on  coin,  which  is  taxed  as  tangible 

his  place  of  residence,  yet  if  the  same  personal  property,  a  tax  on  the  land 

securities  are  assesced   in   both  towns,  mortgage,  which  is  taxed  at  its  value, 

the  assessment  at  the  residence  of  the  without  regard  to  the  mortgage,  nor  a 

owner  will  take  precedence,  tai  6n  the  piece  or  pieces  of   paper 

In  Catiin  V.  Hull,  21  Vt.  Ii;3,  prom-  upon  which  the  note  and  mortgage  are 
isaory  notes  and  other  choses  in  ac-  written,  but  it  is  a  tax  on  a  chose  in  ac- 
tion belonging  to  a  non-resident,  were  tion;  in  other  words,  it  is  a  tax  on  the 
in  the  hands  of  his  agent  for  collection,  right  which  a  party  has  to  receive  or 
and  for  reinvextnient  of  the  money  collect  a  certain  amount  of  money. 
collected.  Under  the  Kerm oh/ statute,  Choses  in  action  are  intanrible,  and 
which  declared  subject  to  taxation,  "all  have  no  locality  separate  from  the 
debts  due  from  solvent  debtors,"  the  person  possessingthe  powerto enforce 
court  held  that  these  were  taxable  the  right."  See  also  People  v.  East- 
within  the  state.  man,  aj  Cal.  601. 

But  where  mortgage  securities  were  A  debt  due  a  non-resident   from  a 

In  the  hands  of  agents  In  other  states,  resident,  although  secured  by  a  mort- 

for  the  purpose  of  collection  and  rein-  rage  upon  real  estate  situated  in  the 

vestment,  the  owner,  a  resident  of  New  Territory  of  Arizona,  is  not  subject  to 

York,  was  held  not   to  be   taxable  in  taxation    there.     Territory  v.  .  Delin- 

this    state.     People   v.   Smith,  88   N.  quenl  Tax  List  [Anzona,  1890),  34  Pac. 

Y.S76.  Kep.  181, 

In  Poppieton  v.  Yamhill  County,  [8  In  Bullock  -v.  Guilford.  59  Vt.  jl6,  it 

Oregon  377.  it  was  held  that  a  board  of  was  held  that  a  debt  owing  a  resident 

equalization   of  a  county  has  no   au-  evidenced  by  promissory  notes.sccured 

thority  to  Include  moneys,  notes,  or  by  a   mortgage   on    lands   in   another 

mortgages   in   an   assessment   for  the  state,  was   taxable   within    the    state, 

purpose  of  taxation,  when  such  moneys,  although  the  mortgagee's  interest  was 

notes  or  mortgages  have  been  sent  to  taxed  as  real   estate,  and  the  notes  and 

another  state  or  territory  to  be  loaned  mortgages  were  kept  In  the  state  where 

out  through  agents  there,  and  which  the  land  itself  was.   Taft,  J.,said  :  "The 

have  been  loaned  and  secured  by  mort-  general  rule  is  that  a  debt  follows  the 

gages  on   real   property  at  the  place  person  of  its  owner  and  has  its  situs 

where  sent,  such  mortgages  being  re-  at  his  domicile.    The  sUvs  of  a  debt  Is 

talned  by  the  agent  in  that  place.  not  afFected  by  tb»  locality  of  the  ae- 

1.  State  Tax  on  Foreign  Held  Bonds,  curlty;  it  is  still  with  the  owner.  Tax- 
is Wall.  (U.  S.)  300;  Darcy  T>.  Darcy,  ing  the  security  makes  the  debt  no  less 
ji  N.  I.  L.  140;  Kirtland  v.  Hotchkiss,  a  debt  than  it  was  before  such  taxa- 
100  U.  S.  491;  a^rmiJi^  Kirtland  r.  tion." 

Hotchkiss, 41  Conn. 436;   igAm.Rep.  3.  In  State   Tax   on   Foreign   Held 

546;  Davenport  t'.  Mississippi,  etc.,  R.  Bonds.  15  Wall.  (U.  S.)  -{00,  reversing 

Co.,  13  Iowa  S39;  State  t.  Mansaker,  Com.  v.  Cleveland,  etc.,  R.  Co.,  la  Pa. 

»6  N.  J.   L.  564;  Foreaman  v.  Byrns,  St.  370,  it  was  held  that  bonds  of  the 

68  Ind.  347;  Arapahoe  County  x:  Cut-  corporation  owned  by  a  non-resident, 

ler,  3  Colo.  349.     See  also  St.  Paul  i'.  though  secured  by  a  mortgage  on  real 

Merriit,  7  Minn.  ii^S;  Grant  v.  Jones,  estate,  had   no   situs   apart   from   the 

39  Ohio  St.  506;  Goldgart  II.  People,  holder,  for   the  mortgage,  though  in 

106  III.  25.  form  a  conveyance,  transferred  no  title, 
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Some  courts,  however,  proceeding  on  the  theory  that  a  mortgage 
is  an  interest  in   land,  have  held  it  taxable  in  the  state  where 

the  land  lies,  although  held  by  a  non-resident.*  Other  courts, 
without  going  to  this  extent,  have  said  that  if  the  mortgagee  is  a 
resident  of  the  state,  but  of  a  district  different  from  that  where 
the  land  lies,  the  legislature  may  authorize  the  assessment  in 
either  district.* 

but  WBB  merely  ■  secuTitj  for  the  debt;  of  which   the  intereat  payable  on  it* 

or   in   the   language  of   the   court  "a  funded  debt  fonned  a  part, 

mortgage  being   there  (in /'««Hji//i'a-  In  Murraj  v.  Charleston,  96  U.  S. 

■"■■■■  I,  the   court  held. that  city    bonds 
Id    by  a    non-resident   alien  'could 

„  ^        „  t  be  taxed  br   the   city;  basing  its 

right  to  proceed  against  the  property  decision  exclusively  upon  the  ground 

-lortgaged,  upon  a  given  contingency,  that  the  city  could  not  impair  the  ob- 

s,  the  payment  of  ligation  of  its  contract  to  pay  the  debt 

_ht  has  no  locality  In  full. 

Independent  of  the  party  in  whom  it  In  U.  S.  v.  Baltimore,etc.,  R.  Co^  17 

resides.     It  mav  undoubtedly  be  taxed  Wall.  <U.  S.)  313,  the  court  held  thata 

t>y  the  state  when  held  by  a  resident  tax  imposed  upon  interest  payable  by  a 

therein,  but  when  held  by  a  non-resi-  railroad  corporation  to  the  city  of  Bal- 

dent  it  la  as  much  beyond  the  jurisdic-  timore,  was  a  tax  upon  the  property  of 

tion  of  the  state  as  the  person  of  the  a  municipal  corporation,  and  as  it  was 

owner."     In   this   ca»e  the  court  dis-  not  the  purpose  of  the  legislature  in 

approved  the  reasoning,  but  affirmed  passing  this  act  to  impose  a  tax  upon 

the  results  of  Northern  Cent.  R.  Co.  v.  a  municipal  corporation,  this  tax  could 

Jackson,  7  Wall.  (U.  S.)  163.  not  be  enforced. 

This  rule,  although   practically  de-  The  supreme  court  of   Ohio  denied 

nied  by  some  authorities  (En   Penmyl-  the  right  of  the  state  to  tax  a  debt  ae- 

xiania) ,  yet  seems  to  be  supported  both  cured  by  a  mortgage  upon  land  within 

by  principle  and  the  weight  of  author-  the  state,  although  the  securities  were 

ity.     Railey  v.  Board  of  Assessors,  44  in  the  hands  of  an  agent  within  the 

iJa.  Ann.  765 ;  Liverpool,  etc.,  Ins.  Co.  stale   for  the    purpose   of    collection. 

r.  Board  of  Assessors,  44  La.  Ann.  760;  Myers  v,  Seaberger.  45  Ohio  St.  133. 

Olivers.  Washington  Mills,  11   Allen  1.  Mumford   v.   Sewell,  11    Oregon 

(Mass.)  168.  67;  50  Am.  Rep,  463. 

In    U.  S.  V.  Erie  R.   Co.,  106  U.  S.  A  mortgage  on  land  so  far  partakes 

SI7.  Mr.  lusttce  Field  said:  "The  tax  of  the  character  of  redlty  that  it  is 
I  exacteo  frotn  the  creditor,  the  party  competent  for  the  legislature  to  pro- 
who  holds  thecoupons  for  interest.  No  vide  that  the  mortgage  of  a  non-res- 
collocation  of  words  can  change  this  ident  mortgagee  shall  be  taxable  where 
fact  And  so  it  was  expressly  adjudged  the  land  is  situated,  Detroit  v.  Board 
with  reference  to  a  similar  tax  in  the  of  Assessors,  91  Mich.  78. 
case  of  U.S.  II.  Baltimore,  etc.,  R.  Co.,  In  Redfield  i^.  Genesee  County, 
17  Wall.  (U.S.)  3M.  .  .  .  Themoney  i  Clarke  Ch.  (N.  Y,)  4a,  it  was  held 
which  paid  the  interest  was,  until  paid,  that  debts  owing  to  non-residents  for 
the  property  of  the  company;  when  it  the  purchase  of  land  within  the  state, 
became  the  property  of  the  bondhold-  and  secured  by  mortgage,  were  liable 
era,  it  was  outside  of  the  jurisdiction  of  to  be  taxed  in  the  town  and  county 
the  Untied  Stales"  where  the  debtor  resided,  under  the 
In  Michigan  Cent,  R.  Co.  v.  Slack,  Ne-w  Tark  Act  of  April  17,  1833.  See 
100  U.  S.  545,  the  court  held  valid  an  also  Maltby  v.  Reading,  etc.,  R.  Co.,  5a 
act  of  the  llHiied  States  {xt.  Statf.  at  Pa.  St.  140;  Com.  v.  Delaware  Div. 
Large,  138),  which  imposea  a  tax  of  Canal  Co.,  —  ■-. 
five  per  cent,  upon  the  interest  payable  hanna  Cam 
upon  its  bonds,  the  law  being  spe-  73  ;  Pittsburgh,  etc.,  R.  Co.  t'.  Com.,  66 
clatly  made  applicable  to  non-residents.  Pa.  St.  i\. 
This  was  held  to  be  a  tax  or  excise 
upon  the  income  of  the  company,  and 
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(4)  Miscellaneous  Ckoses  in  Action. — Choses  in  Action  generally 
are  to  be  taxed  at  the  domicile  of  the  party  whose  interest  therein 
is  assessed.^ 

(5)  Shares  of  Stock. — Shares  of  stock  in  a  corporation,  like 
other  fonns  of  intangible  personal  property,  are  taxable  at  the 
domicile  of  the  owner,*  whether  the  corporation  be  domestic  or 
foreign,*  unless  the  statute  provides  otherwise.*  It  is  competent, 
however,  for  the  state  which  grants  corporate  powers,  or  permits 
their  exercise,  to  give  to  shares  of  stock  a  special  situs  for  taxa- 
tion purposes.  It  may  thus  provide  that  the  stock  shall  all  be 
assessed  at  the  place  of  corporate  residence."     The  place  of  taxa- 


1.  Bradlej  v.   Bauder,   36  Ohio  St.  Under  a  law   providing   far  the  as - 

aS;  38  Am.  Rep.  547;   People  i'.  Parit,  sessment  of"  iharesor  property  in  any 

33^81.138.  incorporated  company  for  a  bridge  or 

Where  a  non-rhident  landholder,  a  turnpike  road, "  a  resident  is  liable  to 
owning  real  estate  In  the  state,  sells  it  be  taxed  for  his  stock  in  ■  turnpike 
by  an  executory  contract,  and  the  con-  companyof  another  state.  Great  Bar- 
tnct  i«  held  in  the  state  by  his  sgent,  rington  -ik  Berkshire  County,  16  Pick. 
it  is  taxable  as  personalty  where  it  Is  (Maes.)  vjt.  See  also  Holton  v.  Ban- 
beld.  Redmond  v.  Rutherford,  87  N.  g;or,  33  Me.  364;  Whitsell  v.  North- 
Car.  133.  If  c^intracts  are  in  agent's  ampton  County,  49  Pa.  St,  536. 
hands,  they  are  taxable  at  his  domi-  4.  Williams  i/.  Weaver,  75  N.  Y.  30. 
cile.      Peoples.  Willis,  133  N.  Y.  381.  Under  Nortli  Carolina  Laws  of  iSgi, 

S.  Bradley  V.  Bauder,  36  Ohio  St.  38;  ch.  336,  shares   of  stock  in   domesdc 

38     Am.     Rep.     547;     Evansville     v.  manufacturing   corporations   must   be 

Hall,  14  Ind,  37;  Conweil  *.  Conaeta-  taxed  at  the  principal  office  or  other 

Title,  15  Ind.  ijoi  Griffith  -v.  Watson,  place  of  business  at  the   corporation. 

Kan.  33;  Howell   i>.   Cassopolis,  35  Wiley  v.  Salisbury,  iii  N.  Car.  397. 


S, 


;h.  471;  Worth  11.  Ashe  County,  8 j  6.  Cooley  onTaxation(ided.),  p.33; 

N.  Car.  420;  Worth  v.   Ashe  County,  Welty   on   Assessments,   ^   56;     Tap- 

90  N.  Car.  409;   Strong  v.  O'Donnell,  pan  v.  Merchant's  Nat.  Bank,  19  Wall, 

to    Pbila.    (Fa.)     575;    Nashville    v.  [U.  S.)  490. 

Thomas,  5  Coldw.  (Tenn.)  600.  Faxton  v.  McCosh,  13  Iowa  537,  up- 

Thls  is  BO,  even  though  the  statute  held  a  statute  providing  that  *'  corpo- 

provides   that  property  to   be   taxable  rations   shall    t>e    taxed    through   the 

must  be  "  in  the  city ''  or  "  within  the  shares  of  the   stockholders,  and  when 

city."     Ogden  v.   St.   Joseph,  90  Mo.  stockholders  are   non-residents,   their 

533,     But  see   contra,   People  v.  Tax  Interest  shall  be  taxed  in  the  county  in 

Com'r,  4  Hun   (N,  Y.)  505 ;  People  ti.  which   Is  situated  the  principal   busl- 

Tai  Com'r,  5  Hun  (N.  Y.)  100.  ness    office  within     the    slate."     The 

In  ConHecticat,   under    the  statute,  court  said:  "Theinterestofeachshare- 

stock  owned  by  residents  in  non-resi-  holderis  property  within  the  iurisdic- 

dent  corporations,   whether  public  or  tion  of  the  state.     The   certificate   of 

private.  Is   taxable   only   in  case  such  shares  may  be  with  the  owner,  but  it  is 

shares  are  not  taxed  in  the  state  where  only  paper  evidence  of   such   interest, 

the   corporations   are   located.     Lock-  the  property  it  represents  being  within 

wood  i>.  Weston,  61  Conn,  iii.  reach  of  the  taxing  power.     The  legis- 

a.  In  Seward  ti.  Rising  Sun,  79  Ind.  lature  has  thought   proper  to  provide 

351,  it  was  held  that  acity  hastherlght  that   the    property  of    this   company, 

to  tax  tta  citizens  for  stock  owned  by  which  has  iU  existence  by  virtue  of  its 

them   in  a  foreign  railroad  company,  enactment,  shall  bear  its  proportion  of 

although  a  tax  has   been  paid  thereon  the  burden  of    taxation    In   this  way, 

in  the  state  where  the  coiporation  is  Those  who  seek  the  benefit  of  this  com- 

located.     See  also  Dyer  v.  Osborne,  11  pany,  do  so  with   this  understanding." 

R.  I.  331;  33  Am,  Rep.  460;  McKeen  v.  See  also  Baltimore  v.   Baltimore  City 

Northampton  County,  49  Pa,  St,  519;  Pass.  R.  Co.,   57   Md,    31  ;   American 

88  Am.  Dec.  515;  Uwight  v.  Boston,  13  Coal  Co.  v.  Allegheny  County,  59  Md. 

Allen  (Mass.)  316.  185.    But  it  has  been  held  that  the  stock 
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tion  of  shares  of  national  bank  stock  has  been  treated  already  in 
connection  with  the  subject  of  national  banks.* 

d.  Place  as  Affected  by  Ownership  and  Possession. — 
(l)  In  General. — The  general  rule  as  to  place,  stated  above,  pre- 
supposes that  the  legal  title  of  the  property  and  the  right  of  pos- 
session are  in  the  taxpayer.  We  are  now  to  consider  the  effect 
of  title  and  possession  on  the  subject.* 

(2)  Corporate  Property — (See  also  CORPORATIONS,  vol.  4,  p. 
272a). — The  same  principles  govern  the  taxation  of  the  property 
of  a  corporation  as  that  of  private  individuals.  Its  real  property 
is  taxable  where  it  lies ;  its  personal  property  at  its  corporate 
residence  or  at  the  place  where  it  is  located,  at  the  optioa  of  the 
legislature.*  The  subject  of  corporate  residence  is  elsewhere 
treated,.*  It  is  there  that,  a  tax  on  the  capital  stock  is  levied, 
wherever  the  property  represented  by  it  may  be.' 

(3)  Railroad  Propgrty. — Railroad  property  maylw  taxedin  the 
same  way  as  other  property,  namely,  real  property  in  the  several 
districts  in  which  it  lies ; "  personal  property  at  the  principal 
office  of  the  company,'  Special  provisions  are  often  made  for 
the  taxation  of  railway  property,  which  are  elsewhere  considered.* 

(4)  Partnership  Property. — The  state  may  authorize  the  taxa- 
tion of  the  interest  of  a  partner  at  his  domicile,  even  though  the- 
business  is  conducted  in  another  state.*  Generally,  however,  the 
place  where  the  business  is  carried  on  is  designated  as  the  place 
where  the  personal  property  of  the  partnership  is  to  be  taxed.***  It 

of  banks  incorporated  bj  a  state,  but  A  railroad  company  should  be  con- 
held  and  owaed  bjnon-realdent  stock-  sidered  as  a  resident  of  the  several 
holders,  is  not  subject  to  the  taxing  towns  through  which  its  road  extends,, 
power  o(  the  state.  Union  Bank  v.  within  the  meaning  of  the  tax  laws. 
State,  9  Yerg.  (Tenn.)  490.  And  ita  real  estate  should  not  be  "  ma- 
1.  See  National  Banks,  vol.  16,  sessed  as  non-resident  lands."  People 
p.  187.  V.   Fredericks,  48  Barb.  (N.  Y.)   173. 

3.  See  also  sufra,  this  title,  Ufon  Elevated  railroads  in  New  York  Citj 
Wiom  Imfosed.  may  be  taxed  as  "  lands"  or  "  real  ea- 

I.  Coolej  on  Taxation   (ad  ed.),  p,  tale."     People  v.  Tax  Com'ra,  83  N. 

377;   Baldwin   v.  Trustees   of   Minis-  Y.  463. 

terial  Fund,  37  Me.  369 ;  People  v.  Mc-  T.  Mohawk,  etc,  R.  Co.  v.  Clute,  ^ 

■Lean,  80  N.  Y.  354;   Louisville,  etc.,  Paige  (N.  Y.)  384. 

R.  Co.  V.  Com.,  I  Bush  {K7.)  250;  On-  8.  See    Taxation     (Corporate), 

tario  Bank  v.  Bunnell,  10  Wend.  (N.  vol.25. 

Y.)  186.  ■.  St  John   i>.  Mobile,  11  Ala.  314; 

4.  Sec  Taxation  (Corporate),  Betnis  ti.  Boston,  14  Allen  (Mass.)  366. 
vol.sj'.  10.  St.  John  u.  Mobile,  11  Ala.  114; 

B.  People  ir.TaxConrrs,  51  Hun  (N.     Hoadley  i'.  Essex  County.   105   Maas. 

Y.)   312;   Quiney    R.   Co.   v.   Adams     ^17;  Swallow  w.  Thonia«,  ij  Kan.  66; 

County,  88  111.  615.  Putnam  i>.  Fife  Lake  Tp.,  45  Mich.  IJ5; 

«.  Dillon  on  Mun.  Corp.  (4lh  ed.),     McCoy   v.   Anderson,   47    Mich.  tf,i-^ 

%  789 ;  Bakewell  i'.  Police  Jury,  30  La.     Fairbanks  v.  Kittredge,  34  Vt.  9.    1"his. 

.^_   __   .  •• 1_  I  _..,_. _._    T.       is  the  rule  adopted,  under  the  AffljJu- 

ciasetls  statute,  in  r^ard  to  property- 
employed  in  business.  Barker  v. 
Watertown,  137MBSS.137.  So  in  J/ici- 
.  Marion  County,  48  igan,  under  the  statute,  personal  prop- 
erty cannot  be  taxed  at  a  place  other 
162 
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has  been  held  that  if  the  statute  is  silent,  personalty  will  be  taxed 
at  its  actual  situs,  on  the  ground  that  a  partnership  can  properly 
have  no  domicile.'  The  legislature  can  always  designate  the 
place  where  the  partnership  is  situated  as  the  place  of  taxation.* 

{5)  Property  in  Trust. — Property  in  trust  is,  in  the  absence  of  a 
special  provision  of  statute,  taxed  at  the  same  place  as  though 
the  trustee  were  the  absolute  owner.*  If  there  are  several  trus- 
tees residing  in  different  districts,  the  tax  must  be  apportioned 
among  them.* 

Property  is  sometimes  made  taxable  to  the  beneficiary,  in 
which  case  the  question  of  place  is  determined  in  the  same  man- 
ner as  though  he  held  the  full  title.' 

A  fun,d  in  charge  of  a  court  is  taxable  in  the  jurisdiction  in 
whose  control  it  is.* 


than  the  place  of  business,  even  though 
it  is  manufactured,  and  some  aalei  are 
tR>de  there.  McCoy  v.  Anderson,  47 
Mich.  ^03 i  Putnam  u.  Fife  Lake  Tp., 
45  Mick  135. 

•A  foreign  firm  having  a  re«ldent 
partner  tn  yVew  ^Vir*,  there  carrying 
on  the  business  tributary  to  that  abroad, 
is  liable  to  taxation  upon  the  amount 
invested  in  the  business  in  Ntw  Tori. 
Matter  of  McMahon,  66  How.  Pr.  (N. 
Y.)  190. 

1,  Taylor  v.  Love,  43  N.  J.  L.  142. 

i.  The  personal  property  of  a  part- 
nership is  assessable  in  the  localilr 
where  it  is,  if  the  place  of  business  fs 
there.     Williams  v.  Saginaw,  51  Mich. 


Latiobe  11.  Baltimore,  19  Md. 13;  Balli- 
more  v.  Stirling,  79  Md.  48;  People  v. 
Board  of  Assessors,  40  N.  Y.  154;  Lewis 
V.  Chester  County,  60  Pa.  St,  335, 

A  resident  trustee  cannot  be  taxed 
for  securities  without  the  state,  In  the 
joint  possession  of  himself  and  his  two 
non-resident  co-trustees,  held  for  non- 
resident beneficiaries,  even  though  se- 
cured by  liens  on  land  within  the  city. 
People  !>.  Barker,  135  N.  Y.  656 ;  4  Sifv. 
(N.  Y.)  648. 

The  rule  is  the  same  as  that  stated  in 
the  text  where  the  trustee  is  a  corpora- 
tion. Greene  Foundation  i'.  Boston, 
iiCush.  (Mass.)  54. 

A  state  has  power  to  tax  proper^, 
real  and  personal,  held  in  trust  therem 
for  a  non-resident.  Price  v.  Hunter, 
34  Fed.  Rep.  355. 

4.  Academy  of  Richmond  County 
V,  Augusta,  90  Ga.  634;  Hardy  i>.  Yar- 
mouth, 6  Allen  (Mass.)  177. 


Where  only  two  of  three  trustees  of 
personal  property  reside  in  a  state,  only 
two-thirds  of  the  trust  property  should 
be  taxed  In  that  state.  Appeal  Tax  Ct. 
V.  Gill,  50  Md.  377.  To  the  same  effect 
see  People  ».  Coleman,  119  N.  V.  137; 
ai  Abb.  N.  C.  (N.  Y.)  168. 

Resident  and  non-resident  trustees- 
cannot  be  jointly  assessed.  S  tin  son  v. 
Boston,  135  Mass.  348. 

0.  HathawBTi'.FiBb.is  Allen  (Mass.> 
Z67;  Davis  V,  %Iacj,  114  Mass.  193. 

In  Mttsaaciuaetts,  the  principal  rule, 
as  stated  in  the  text,  Is  sutHtantially 
made  the  law  by  statutory  provisions. 
Dorr  V.  Boston,  6  Gray  (Mass.)  131. 

But  where  the  trustee  is  required  b^ 
the  terms  of  his  trust  to  pay  the  Income 
of  the  fund  in  his  bands  to  another 
person,  the  tax  must  be- assessed  upon 
the  trustee  in  the  place  in  which  such 
other  person  resides,  it  within  the  state, 
and  if  he  resides  out  of  the  state,  in  the 
place  where  the  trustee  resides.  Davla 
V.  Macy,  134  Mass.  193.  See  also  Free- 
town V.  Fish,  133  Mass.  355 ;  Ricker  v. 
American  Loan, etc..  Co.,140  Mass. 346. 

In  Rkodt  Island,  property  held  in 
trust,  the  income  of  which  is  to  be  paid 
to  any  person,  shall  to  that  extent  be 
assessed  against  the  trustee  in  the  town 
in  which  such  beneficiat  owner  resides. 
Greene  v,  Mumford,  4  R.  I.  313.  But 
a  trustee  resident  in  another  state,  who 
holds  as  trustee  no  property  in  this 
state,  Is  not  liable  to  taxation  In  the 
town,  in  this  state,  where  the  cestui  qur 
lr»st  resides.  Antony  v.  Caswell,  15 
R.  I.  IS9. 

fl.  Cooley  on  Taxation  (id  ed.), 
p.  376- 

But  the  court  of  chancery  la  not  a 
person  havlngaresidencein  any  pa rtio. 
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(6)  Properly  in  Hands  of  Guardians  and  Conservators. — In  the 
absence  of  statutory  provision  on  the  subject,  the  property  of  an 
infant  or  incapable  is  taxed  at  the  same  place  as  though  no  dis- 
ability existed.*  The  statute,  may,  however,  provide  for  the- 
assessment  of  personal  property  at  the  domicile  of  the  guardian 
or  conservator.* 

(7)  Property  of  Decedents. — There  is  a  conflict  in  the  cases  in 
r^ard  to  the  place  where  the  personal  property  belonging  to  the 
estate  of  a  deceased  person  is  to  be  taxed.  Some  courts,  proceed- 
ing on  the  theory  that  the  title  is  in  the  personal  representative, 
hold  that  it  is  taxable  at  his  domicile,  even  though  it  has  not  in 
fact  reached  his  hands,  or  even  though  the  deceased  resided  in 
another  state. ^     If,  however,  the  administrator  or  executor  is  not 

ular  town,  within  the  meaning  of  the  for  taxation  In  the  countj  where  the 

Revised  Statutes,  and  cannot  be  taxed  administrator  having  actual  poasession 

as  trustee  of  its  suiton,  for   the  funds  and  control  of  the  property  to  be  listed, 

in  the  court.    Matter   of  Kellinger,  9  resided. 

Paige  (N.  Y.)  61.  And  in  New  York,  where  the  stat- 

1.  Louisville  V.  Sherley,  80   Ky.  71 ;  ute  provides  that  eveiy  person  shall  be 

Kirkland  -o.  Wbatelj,  4  Alien  (Mass.)  assessed  where  he  resides  for  his  per- 

'  ttix ;  School  Directors  i>.  James,  I   W.  sonal    estate,    including    all   personal 

hi   S.   (Pa.)    568;   37   Am.   Dec.    535;  property  in  his  possession  or  under  his 

West  Chester  School  Dist.v.  Darting-  control  as  executor  or  administrator, 

ton,   38   Pa.   St.    157,    159;    Mason    n.  the  court  held  that  one  of  several  co- 

Thurber,  I  R.  T.  4^,  executors   could   not   be    assessed   (or 

3.  .Tousej  11.  Bell,  13  Ind.  433  ;  Vogel  property  belonging  to  the  estate,  but 

V.  Vogler,   78   Ind.    v,y,    Baldwin    -v.  which  was  in  the  possession  and  under 

First  Parish,  8  Pick.  (Mass.)  494;  Paj-  the   control    of    the  other    executory. 

son    V.    Tufts,    13    Mass.    493;    West  People  p.  Tax  Com'rs,  17  Hun  (N.  Y.) 

Chester  School  Dist,    f.    Darlington,  193.  But  this  case  was  distinguished  in 

38  Pa.  St.  157.  Peoples.  Tax  Com'rs,38  Hun  (N.Y.) 

If  the  sutute  requires  that  one  be  536,  In  which  It  was  held  that  the  tax 
assessed  in  the  town  or  ward  where  he  would  be  assessed  to  all  of  three  execu- 
tives [or  "  all  personal  estate  in  hfs  tors,  although  the  properly  assessed 
possession,  or  under  his  control  as  was  in  the  possession  and  under  tbe 
agent,  trustee,  executor  or  adminis-  control  of  one  acting  executor.  The 
trator,"  a  committee  of  the  estate  of  a  court,  in  the  language  of  Mr.  Justice 
lunatic  is  not  included.  People  v.  Tax  Savage,  in  Murray  v.  Btatchford,  i 
Com'rs,  100  N.  Y.  315.  Wend.  (N.  Y.)  616,  said:   "  If  a  man 

3.  Gallatin   i'.    Alexander,    id    L^a  appoints   several  executors,    thej   Br« 

(Tenn.)  475;  Cameron    v.  Burlington,  esteemed  in  law  but  as  one  person  rep- 


6  Iowa3Jo;  State  fi.  Jones,  39  N.  I,  L.  resenting  the  testator,  and,  therefore, 
46;  State  i>.  Holmdel  Tp.,  39  N.  J.  L.  the  acts  done  by  any  one  of  them, 
79;  Johnson  II,  Oregon  City,  a  Oregon     which    relate   either  to  the   delivery, 


ii7 ;  State  v.  St.   Louis  County  Cl^  47  cost,  sale,  payment,  possession  < 

lo.  594.  lease    of    the     testator's    goods,     are 

If  there   be  several  executors  resid-  deemed  the  acts  of  all,  for  they  have  a 

ing  in  different  districts,  the  tax  must  joint  and  entire  authority." 
be  apportioned  between  them.    State         It  has  been  held  that  if  ancillary  ad- 

v.  Matthews,  10  Ohio  St.  431.  ministration  fs  granted,  the  state  in 

This  case  was  followed  in  Todd  v.  which  it  is  so  granted  may  impose  a  tax 

Hughes,  3  Ohio  L.  J.  106.  on  all  tangible  property  situated  In  the 

But  in  Brown  v.  Noble,  41  Ohio  St.  state.    Atvany  t>.  Powell,  3  Jones  Eq. 

405,    where   the    administration     was  (N.  Car.)   i;i.     But  the  property  must 

committed  to  several  persons  residing  have  actunllycome  to  the  estate;  hence, 

in  different  counties,   tbe   court   held  where  a  member  of  a  California  firm, 

that  moneys,  credits,  and  investments  but  a  resident  of  Neui   Tori,  died  in 

belonging  to  the  estate,  must  be  listed  the  latter  state,  his  executors  were  held 
164 
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appointed  until  after  tlic  assessment  day,  there  can  be  no  taxation 
to  him  at  his  residence.' 

According  to  other  decisions,  the  property  must  be  assessed  at 
the  last  domicile  of  the  deceased,'  and  this  has  been  distinctly 
claimed  to  be  the  rule  where  no  statute  prescribing  the  place 
exists.* 

When  the  estate  has  been  distributed,  the  property  is  taxable 
at  the  domicile  of  the  several  distributees.* 

4.  Poll  Taxet. — Taxes  on  polls  can  be  levied  only  at  the  domi- 
cile of  the  person  taxed,  not  at  a  place  where  he  is  residing 
temporarily." 

6.  MimelUneoTu  TaxM. — Occupation  and  franchise  taxes  are  im- 
posed  at  the  place  where  the  occupation  is  carried  on,  or  the  fran- 
chise exercised.*  The  subject  of  collateral  inheritance  taxation 
is  considered  elsewhere.' 

Dot  Uuble  in  New  Torh  before  anj-  Cornwall  v.  Todd,  38  Conn.  447;  Mc- 

thing  was  due  tbem  from  the  surviving  Greeor  t>.  Vanpel,  34.  Iowa  436,     But 

member*  of  tbe  firm.     People  v.  Cote-  iee  Cameron  v.  Burlington,  56  Iowa 

man,  44  Hun  (N.  Y.)  30.  710;   Smith  v.   Northampton  Bank,  4 

A  state  cannot  impose  a  tax  upon  Cush.  (Masi.)  i. 
propertj  belonsing  to  the  estate  of  a  In  Masiackmells,  bj  statute,  the 
deceased  inhabiuint,  where  neither  the  personal  estate  of  a  deceased  person  is 
property  nor  the  executor  is  within  the  taxable  onl^  In  the  town  where  he  last 
state;  the  mere  fact  that  one  or  more  dwelL  Hardy  v.  Yarmouth,  6  Allen 
of  the  beneficiaries  resides  within  the  (Mass.)  177;  Wood  v.  Torrey,97  Mass. 
state  will  not  render  the  property  tax-  331.  This  is  the  rule  applicable  to 
able.  See  Dallinger  v.  Rapello,  14  shares  of  bank  stock.  Revere  v.  Bos- 
Fed.  Rep.  32 ;  i(  Fed,  Rep.  434,  where  ton,  123  Mass.  375. 
property  held  by  a  non-resident  ex-  S.  In  Staunton  i'.  Stout,  86  Va.  321, 
ccutor,  in  trust  to  paj  the  income  for  the  court  said :  "The  fact  that  the  ex- 
life,  lo  residents  of  the  state,  was  de-  ecutora  resided  in  Staunton  when  the 
cided  not  to  be  liable  to  taxation.  In  assessment  was  made  does  not  affect 
Baldwin  v.  Shine,  84  K7.  501,  under  the  case.  There  being  no  statute  in 
the  statute  requiring  that  property  Virginia  to  the  contrary,  the  silua  of 
shall  be  listed  for  asseeiment  by  the  the  property  is  at  the  last  domicile  of 
owner,  the  court  held  that  stocks  and  the  testator,  and  there  it  is  taxable, 
bonds  held  by  an  administrator  resid-  and  not  elsewhere."  See  also  Bur- 
Ing  within  the  state  would  ht  taxed,  roughs  on  Taxation,  p.  124 ;  San  Fran- 
although  the  persons  beneficially  en-  clsco  v.  Lux,  64  Cal.  4S[. 
titled  were  non-residents,  the  adminis-  Notes  belonging  to  the  estate  of  a 
trator  being  in  law  the  "owner"  of  decedent  will  be  assessed  at  the  place 
such  property.  So  in  AVw  ytrsty  where  the  decedent  had  his  domicile, 
under  the  statute.  State  v.  Corson,  50  Stephens  v.  Booneville,  34  Mo.  333. 
N.  J.  L.  381.  4.  Cornwall  -v.  Todd,  38  Conn.  447; 

In  Sommers   v.   Boyd,  48  Ohio  St.  Hardy  v.  Yarmouth,  6  Allen  (Mass.) 

648.  the  court  held  that  under  the  pro-  377 ;  Herrick  v.  Big  Rapids,  13  Mich. 

visions  of  the  Okie  statute,  the  sttui  o{  554;  State  v.  Lergett,  4a  N.  f.  L.  308; 

moneys,  credits,  and  investments  for  Alvanvii.  Powell,!  JonesEq.CN. Car.) 

the  purpose  of   taxation.   Is  the   resl-  31.     Even   if   the   administrator's   ac- 

dence  of  the  person  who  Is  required  to  count  has  not  been  settled.     Carlton 

list  them ;  and  that  an   administrator  v,  Ashburnham,  103  Mass.  348. 

would  be  required  to  list  credits  be-  B.  Stateti.Ross,  13  N. J,L.  E17.   And 

longing  to  the  estate  of  the  decedent,  see  tufira,  this  title.  Things  TaxahU — 

tn  the  place  where  he  resided.  Polls. 

As  to  the  rule  in  Kernoji/,  see  Clark  «.  See  m/rd,  this  title,  Occufatton, 

V.  Powell,  63  Vt.  443.  Business,  and  Privilege  Tones. 

1.  Hayden  v.  Roe,  66  Wis.  38S.  T.  Succession  Taxes,   vol.   34,   p. 

1.  San  Francisco  !>.  Lux,  64  Cal.  481 )  431. 


>y  Google 


SiCBptiou.  TAXA  TION.  Fnm  ta  EMmpt^ 

IX.  EXEXFTIOHa — 1.  Power  to  Ezompt.— In  absence  of  constitu- 
tional restrictions,  the  power  of  the  legislature  to  exempt  classes 
of  property  or  persons  from  taxation  is  unquestionable.'  It  has 
generally  been  held  that  the  constitutional  provisions  requir- 
ing equality  and  uniformity  in  taxation  by  the  legislature  do  not 
prohibit  the  exemption  of  certain  classes  from  the  general  law, 
the  rule  of  equality  and  uniformity  applying  only  to  such  objects 
as  may  have  been  selected  by  the  legislature  for  taxation,  and  the 
fact  that  other  species  or  classes  of  property  are  exempt,  not  vio- 
lating the  rule.* 


Co.,  6s   Mo.  113;  Richmond  u.  Rich-  and  eleemoajnary  purpoees,  etc.,  the 

moni^etc^H.Co.,ai  GralL(Va.)604;  legislature    can   make   no  eiemptiona 

WilliBmson  v.  Massej,  33  Gratt.  ( Va.)  outaide  of  such  specified  clasles,  Ches- 

340;  Probasco  v.  MoundBville,  11   W.  apeake,  etc.,  R.  Co.  v.   Miller,  19  W. 

Va.  506;  Peoples.  Coleman, *  Cal.46;  Va.   40S;   Hogg  r.   Mackev  (Oregon, 

60  Am.  Dec.  581;  Christ  Cturch  -v.  1893),  31    Pac.   Rep.  779;   Croisan    x-. 

Philadelphia  County,  14  How.  (U.  S.)  Hogg  (Oregon,  18931,31  Pac.Rep.78j. 

300;  Wella  V.  Central   Vt  R.  Co.,  14  And   the   provision   that  all  property 

Blatchf.  <U.  S.)  436;  Wisconsin  Cent,  shall  be  taxed  precludes  exemption  by 

R.  Co.  V.  Taylor  County,  jj  Wis.  36.  the  legislature.     Memphis,  etc,  R.  Co. 

See  also  Indianapolis  u.  Sturdevant,  24  v,   Gaines,  3  Tena.   Cb.  604;  Ellis   -v. 

Ind.  391.  Louisville,  etc.,  R.  Co.,  S  Baxt.  (Tenn.) 

OonatltntloiMl    Beftrletlom.  —  The  530;   Memphis,  etc.,  R.  Co,  i'.  Gaines, 

ioiiriiBiio  constitution  of  1879,  art.  207,  OT  U.  S.  697;   State  v.   Hannibal,  etc.,, 

provided, "thefollowingpropertyshall  R.  Co.,  75   Mo.  108;  New  Orleans   v. 

be  exemptfrom  taxation  and  no  other;  Lafayette  Ins.  Co.,  j8  La.  Ann.  7^6^ 

viz.,  all   public  property,  places  of  re-  Chattanooga  v.  Naehville,  etc.,  R-  Co.,. 

ligious  worship,"  etc., etc.  Soitwaspro-  7  Lea  (Tenn.)  561. 

vided  by  the  constitution  of  Kenlaciy        3.  M.  E.  Church  v.  Ellis,  38  Ind.  3;. 

that  "  no  man  or  set  of  men  are  entitled  SUte  v.  Mills,  34  N.  J.  L.  177:  Hodg- 

to   exclusive    separate    public   emolu-  son  i>.  New  Orleans,  11   La.  Ann.  301 ; 

meats  or  privileges  from  the  commu-  State    v.   Fosdick,   11    La.   Ann.  434; 

nlty,  but  in  consideration  of  public  ser-  Louisiana   Cotton    Mfg.   Co.  v.   New 

vices."     And  under  this  provision,  the  Orleans,  31    La.   Ann.  440;    High   i>. 

exemption  of  the  board  of  trade  from  Shoemaker,  3z   Cal.  363 ;  Yazoo,  etc^ 

taxation    was    held    unconstitutional.  R.  Co.  v.  Levee  Coavn,  37  Fed.  Rep. 

Barbour  v.  Louisville  Board  of  Trade,  14;  Williams  v.  Rees,  a  Fed.  Rep.  881; 

8]  Ky.  64s,  Slate  v.  Winnebago  Late,  etc..  Co.,  11 

Thus,  in  Zona  it  was  provided  by  the  Wis.  43 ;  Green  Bay,  etc.  Canal  Co. 
constitution  that  corporations  should  v.  Outagamie  County,  76  Wis,  587; 
be  subject  to  the  same  taxation  as  in-  Athens  i>.  Long,  59  Ga.  330;  Waringv. 
dlvlduais,  Iowa  Homestead  Co.  v.  Savannah,  60  Ga,  93;  People  v.  Audi- 
Webster  County.Jl  Iowa  137;  Dubuque  tor  Gen'l,  7  Mich.  84;  People  b.  Cole- 
*.  Chicago,  etc.,  R.  Co..  47  Iowa  196.  man,   4  Cal.  46;  SWtc  Bank  v.   New 

In  Fletcher  t>.  Oliver,  2!;  Ark.  389,11  Albany,  11   Ind.  139;  Connorsville  v. 

was  held  that  a  constitutional  provision  State  Bank,  16  Ind.  105;  Kingn,  Mach- 

that  all   real  property,  with  a  certain  sin.  17  Ind.  48 ;  State  v.  Collins,  43  N. 

exception,  should   be  subject  to  taxa-  T.   L.  562;   Williams  v.  Cammack,  37 

tlon,  precluded  the  legislature  from  ex-  Miss.  209;  Mississippi  Mills  ii.  Cook,, 

empting  other  real  property.    See  also  56  Miss.  40;  New  Orleans  v.  Davidson,. 

Hogg   V.   Mackey  {Oregon.  1893),  31  30  La.  Ann.  555;  Louisiana  State  Lot- 

Pac.  Rep.  779.     As    to   the  Atifnouri  tery  Co.  v.  New  Orleans,  14  La.  Ann. 

provision,  see  State  v.  Hannibal,  etc.,  86;  New  Orleans  v.  Fourchv,  30   L*. 

R.   Co..  75   Mo.   308;   Life   Assoc,   v.  Ann.  910;   New   Orleans  v.  Klein.  36 

Board  of  Assessors,  49  Mo.  512.  La.  Ann.  493;  Reynolds  v.  Police  Jury, 

Where  the  slate  constitutions  pro-  44  La.  Ann.  863;  State  v,  Poydims,  9 

vide   the  general   classes  of  property  La.  Ann.  165 ;   New  Orleans  v.  Ken- 
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The  power  of  the  legislature  to  make  permanent  exemptions, 
*.  e.,  to  relinquish  the  right  to  impose  taxes  on  corporations  or  in- 
dividuals so  as  to  bind  future  legislatures,  has  been  questioned. 
The  subject  is  discussed  in  another  division  of  this  article.* 

This  power  to  make  exemptions  is  not,  however,  inherent  in 
such  inferior  political  organizations  as  counties,  municipalities,  etc.* 

2.  Striotly  Conatmed  — a.  In  General.  —  Statutes  or  charters 
■exempting  property,  persons,  or  corporations  from  the  common 
burdens  of  taxation,  are  to  be  strictly  construed.'  The  intention 
of  the  legislature  to  grant  the  immunity  claimed  must  be  clear 
beyond  a  reasonable  doubt.     It  cannot  be  inferred  from  uncertain 

iiBrd.34L.a.Anii.8;i;  Louisiana  Cotton  169;   Buchanan  v.  Talbot  County,  47 

Mfg.  Co.  u.  New  OrleanB,  31  L«.  Ann.  Md.386;  Frederick  County  r.  Sisten  of 

440;  Leicht  ti.  Burlington,  73  Iowa  19;  Charitj',  48  Md.  34;  Consolidated  Gm 

Mobile  V.  Stonewall  Jus.  Co.,  53  Ala.  Co.  v.  Baltimore,  63  Md.  j88;  50  Am. 

570;  State  B.Winnebago  LAbe,  etc,  R.  Rep.  ^37;  South  CongregationBl  Meet- 

**            ■"■b.  34;  Northern  Pac.  R.  Co.  ing  House  -v.  Lowell,  I   Met  (Maw.) 


,   Barnes  (N.  Dak.  189J),  51    N.  W.    538;  Detroit  Young  Men's  Soc., 
CD.  186,786;  Northern  Pac.  R,  Co.  v.     Detroit,  3  Mich.  17s;   Hendrie  v.n.aii- 
r  (N.  Dak.  i89Z},3i  N.  W.  Rep.     hoff,  48  Mich.  306;  Baldwin  f.  Hastings, 


787;  Louisiana  v.  Pilsbuiy,  los  U.  S.  83  Mich.  619;   State  v.  Northern  Pac. 

178;  Wellsi'.  Central  Vermont  R.  Co.,  R.  Co.,  3J  Minn,  194;   17  Am.  &  Eng, 

14   Blatchf.   {U.   S.)   4J6;  Danville  v.  R.  Cai.  475 ;  State  i'.  Woodruff,  37  N. 

Shelloo,  76  Va.335;  Ferns  t.Vannier,  J.  L.  139;  Sute  v.  Middle  Tp-  38  N. 

6    Dakota    1S6 ;    Slate    v.    Hennepin  J.  L.  170;   State  v.  Fuller,  40  N.J.  L. 

County,  33  Minn.  13s ;  Columbia,  etc.,  328;  Chegaray  v.  New  Yorlt,  13  N,  Y. 

R.  Co.  1:  ChHberg  (Wash.   1893),  34  ijo;  People  v.  Com'rs  of  Taxes,  76  N, 

Pac.  Rep.  163.  Y.  6<;;  People  v.  Com'rs  of  Taxes,  8j 

1.  Seeju/fo,  this  title, /'(mwf/oT'ojf.  N.  Y.  459;  People  11.  Davenport,  91  N. 

1.  See    infra,    this    title.  Municipal  Y.  586;  i  Am.  &  Eng.  Corp.  Cas.  475; 

Taxation.  Richmond,  etc.,  R.  Co.   v.  Alamance, 

«.  State    11.   Crittenden   County,   19  76  ».  Car,   Jil;  Cincinnati  College  v. 

Ark.  360;  McGehee  r.  Mathis,  21  Ark.  State,   19  Ohio    no;   Com.   ir.   Arrott 

58;  Hart  V.  Plum,  14  Cal.  148;  Macon  Steam  PowerMills  Co.,  145  Pa.  St.  69; 

T'.   Central   R.,  etc.,  Co.,  50  Ga.  610;  Railroad   Co.  v.   Berks  County,  6  Pa, 

Wetrig  V.  Bowman,  47  III.  17;  Illinois  St.  70;   New  York,  etc.,  R.  Co.  -v.  Sa- 

Cent.  R.  Co.  t.  Irvin,  71  111.  452;   Orr  bin,  i6  Pa.  St,  243;  Crawford  v.  Bur- 

V.   Baker,  4  Ind.  86;   Indianapolis  v.  rell  Tp.,  i;3  Pa.  St.  319;   Phcenix  Iron 

McLean,  8  Ind,  328;  M,  E,  Church  v.  Co.  v.  Com.,  jo  Pa.   St.   104;    Erie  R. 

Ellis,  38  Ind.  3;   South  Bend  v.  Uni-  Co,  v.  Com.,  66  Pa.  St.  84;   Chadwick 

versitj'   of  Notre   Dame   Du   Lac,   69  ii.  Maginnes,  94  Pa.  St.  117;   Philadel- 

Ind.  344 ;   Grisnold   College  «.  State,  phia  v.  Pennsylvania  Hospital,  134  Pa. 

46  Iowa  175 ;  SlouK  City  v.  Independ-  St.  171;   Union  Canal  Co.  v.  Dauphin 

ent  School  Dist.,  55    Iowa   Ijo;    Fort  County,  3  Brew,   (Pa.)  134;  Hand  v. 

Des  Moines   Lodge  f.   Polk  County,  Savannah,  etc,  R.  Co.,  11  S,  Car.  311;; 

56    Iowa    14;    Washburn    College   v.  Carolina,  etc.,  R.  Co.  v,  Tribble,  25  S. 

Shawnee   County,  8  Kan.  344;   Miami  Car.    360;    Winona,   etc.,  .R.    Co.    v. 

County  f.  Brackenridge,  T3  Kan.  114;  Waterlown   (S.  Dak,  1890),  44  N.  W. 

Covington  Gas  Light  Co,  v,  Covington,  Rep.   1073;   Westmore  Lumber  Co.  i'. 

84  Ky.  94;    New  Orleans  v.  Guth,  11  Orne,  48  VI.  90;  Orange,  etc..  R.  Co. 

La.  Ann.  405;  Bishop  T>.  Marks,  15  La.  v.    Alexandria,   17   Gratt,    (Va,)    176: 

Ann.  147;  Baton  Rouge,  etc.,  R.  Co.  !>.  Miller  v.  Com.,  17   Graft.  (Va.)   110: 

Kirkland,  33  La.  Ann.  613;   Dennis  v.  Com,  v    Chesapeake,  etc.,  R.   Co.,  27 

VIcksburg,  etc.,  R.  Co.,  34  La.  Ann.  Gratt.  (Va.)  348;  Weston  ».  Shawano 

954;   RIcka  V.   Board  of  Assessors,  43  County,  44  Wis.  341:   Memphis,  etc., 

L^.   Ann.    1075;     Gast    v.   Board    of  R.  Co.  i>,  Loftin,  105  U.  S.  358;  Vicks- 

AueuoTB,  43  La.  Ann.  1104;  Plaisted  burg,  etc.,  R,  Co.  v.  Dennis.  116  U.  S. 

v.  Linco1n,6]  Me.  91;   Bangor  -v.  Ma-  665;  Yaioo,  etc.,  R.   Co.,  v.   Thomas, 

twnic  L«Klge,  73  Me.  418;  40  Am.  Rep.  132  U.  S.  174;  Gold  Hill  v.  Caledonia 
167 
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phrases  or  ambiguous  terms.  The  power  of  taxation  being  an 
essential  attribute  of  sovereignty,  every  presumption  is  against  its 
surrender  by  the  state,  and  to  the  state  must  be  given  the  benefit 
of  every  doubt  arising  as  to  the  legislative  intention.'     Such  a 

Sliver  Min.  Co.,  5  Saury.  (U.  S.)  575;  phU  Gbs  Light  Co.  i>.  Shelby  Countj 

LouiEville,etc.,  R.  Co.  v.  Gaines, 3  Fed.  Taxing  Dlst.,  109  U.  S.  398;   Chicago, 

Rep.  366.  etc-,  R.  Co.  v.  Missouri,  130  U.  S.  569; 

Thus,     an     exemption    of     mining  Erie  R.  Co.  i'.  Pennsylvania,  3i  Wall, 

claims  does   not   cover  the  flume*  of  [U.  S.)  492;  JeHerson  Branch  Bank  v. 

machinery   necesBary   to   work    them.  Skelley,  i  Black  (U.  S.)  436;  Phitadel- 

Hart  o.  tlum,  xi,   CbI.  148.     See   also  phia.etc,  R.  Co.  f.  Maryland.io  How. 

Gold  mil  p.  Caledonia  Silver  Min.  COt  (U.S.)  376;  Washington  University  w, 

J  Sawy.  (U.  S.)  5;s-  Rouse,  8  Walt.  (U.   S.)  439;   New'Or- 

So,  a  provision  in  the  charter  of  a  leans  City,  etc.,  R.  Co.  v.  NewOrleana, 

corporation,  exempting  from  taxation  143  U.  S.  193;  State  f.  Brewer,  64  Ala. 

its  "assets  which  now  are  liable"   to  387;  Mclver  r.  Robinson,  53  Ala.  456; 

taxation,  cannot  be  construed  to  cover  BIscoe  v.  Coulter,  18  Ark.  433;  Waller  ' 


afterwards  acquired  by  the  cor-  v.  Hughes  {Arizona,  1880),  ii  Pac.  Rcp. 

■oration.  Union  Canal  Co.  r.  Dauphin  izl;    Atlantic,  etc.,  R.   Co.  r.  Lesueur 

■bounty,  3  Brew.  (Pa.)    134.  (Arizona,  1888),    37    Am.    &   Eng.    R. 

A  constitutional  provision  which  de-  Cas.  36S  ;  Hart  v.   Plum,   14  Cal.   148; 


Clares  that  "the  press  shall  l»e  free,"  People  tf,  Whyler,  41  Cal.  351 ;  Countj 
does  not  exempt  capital  invested  in  a  Com'rs  v.  Colorado  Seminary,  11  Colo, 
newspaper  from  taxation.  New  Or-  497;  Winona,  etc.,  R.  Co,  v.  Water- 
leans  V.  Crescent  Newspaper,  14  La.  town  (S.  Dak.  1890),  44  N.  W.  Rep. 
Ann.  816.  1073;  State  II.  Bank  of  Smyrna,  3  Houst. 

The  exemption  of  "an  endowment  (Del.)  99;   73  Am.  Dec.  699;  Atlantic, 

orfundof  any  religious  society,"  etc.,  etc.,   R.    Co.    v.    Allen,    15    Fla.    637; 

will  not  embrace  lands.   State  v,  Kroll-  Wright  v.  Southwestern  R.  Co.,  64  Ga. 

man,  38  N.  J.  L.  313, 574;  State  ii,  Lyon,  7831   Macon  n.  Central  R.,  etc.,  Co^  jo 

31  N.  J.  L.  360.  Ga.63a;  Orr  v.  Baker,4  Ind.S6;  Indian- 

OollKteral  Inlrnltanat  Tax. — A  gen-  apolis  -v.  McLean,  8  Ind.  318- Madisan 

eral  exemption  of  property  from  taxa-  v.  Fitch,  18  Ind.  33;   M.  E.  Church  i 


mpt  from  a  collateral  Ellis,  ■&  Ind.  3;  l»  re  Swigert,  133  lU. 

InheriUnce   Wx.     Miller   v.  Com.,  27  167;   People  v.  Chicago,   124  III.  636; 

Gratt.  (Va.)   no.     See  alao  Barringer  Illinois  Cent.  R.  Co.  f.  Decatur,  136  III, 

V.  Cowan,  3   Jones   Eq.  (N,  Car.)  436;  92;  37  Am.  &  Eng.  R.  Cas.  395;  Gris- 

Catlln  u.  Trinity  College,   113  N.  Y.  wold   College  v.   State,  46   Iowa   275; 

133;   Wallace  r.  Myers,  38  Fed.  Rep.  Sioux  City  v.  Independent  School  Dist., 

185;   Strode  B.   Com.,  53   Pa.  St.  181.  55lowaii;2;Wa»hburnCollegew.Shaw- 

The  tax  is  not  upon  the  property,  but  nee  County,  8  Kan.  344;  Vail  i'.  Beach, 

upon  the  privilege  of  acquiring  it  by  10   Kan.   114;   St.    Mary's  College   v. 

will  or  under  the  Intestate  Acts.  Crawl,  10  Kan.  442;  Miami  County  v. 

ForaUn  OorporatlonB and  IiuUtutlonB.  Brackenrtdge,  13  Kan.  114;   Louisville, 

— la  general,  an  exemption  of  corpo-  etc..   Canal   Co.   v.   Com..  7  B.  Mon. 

rations,   charitable    Institutions,    etc.,  (Ky.)  160;  Covington  Gas  Light  Co.  v. 

will  not  apply  to  foreign  corporations,  Covington,  84  Ky.  94 ;  Kentucky  Cent, 

etc.     /■  re  Prime's  Estate,  64  Hun  (N.  R.    Co.   v.   Bourbon   County,   8j   Ky. 

Y.)   50;   People  ti.  Western   Seaman's  497;   Gast  v.    Board  of  Assessors,  43 

Friend  Soc,  87  III.  346.  La.  Ann.   1104;    Dennis  i>.  Vtcksbur^. 

1.  North      Missouri     R.      Co.      v.  etc.,  R.   Co.,  34  La.   Ann.  954;  New 

Maguire,  zo  Wall.  (U.  S.)  46;   Tucker  Oricans  v.   People's   Ins.  Co.,  37  La. 

V.    Ferguson.  33   Wall.    (U.    S.)   517;  Ann.    519;   Portland,  etc.,  R,   Co.  v. 

Providence   Bank   v.    Billings,  4   Pet.  Saco,  60  Me.   196;    Stetson  if.  Bangor, 

(U.    S.)  561;   Bafley   v.   Magwire,   32  56  Me.  274;   Gordon   v.    Baltimore,  5 

Wall.  (U,  S.)  3i6;  Yazoo,  etc.,  R.  Co.  GUI  (Md.)  131;  Howell  v.  State,  3  Gill 

V.    Thomas,  132   U.   S.   174;   Hoge  v.  (Md.)  14;  Baltimore  v.   State,  15  Md. 

Richmond,  etc.,  R.  Co.,  99  U.  S.  348;  376;   74   Am    Dec.    (72;  Buchanan  o. 

Northwestern  FerHIizine  Co.  v.  Hyde  Talbot  County,  47   Irtd.  386;   Portland 

Park,  97   U.S.   666;   Vlcksburg,  etc..  Bank  f.  Apthorp,  13  Maes,  jes;   Har- 

R.  Co.  V.  Dennit,  116  U.  S.  665;  Mem-  vard  College  v.  Boston,  104  Mass.  470; 
158 
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statute  is  not  to  be  given  a  retroactive  effect.*  The  burden  of 
proof  is  upon  the  party  claiming  the  exemption,  to  show  thathi& 
case  falls  clearly  within  the  exception  to  the  general  law.*  But 
it  has  been  said  that,  where  the  legislature  exempts  a  company 
from  general  taxation  in  return  for  a  certain   percentage  of  its 

Bo«ton'a    Soc.,  etc.    v.    BoBton,    139  Sute  v.   Whitworth,  8  Lea  {Tenn.> 

Maaa.  178;  St.  Peter's  Church  v.  Scolt  606;  State  v.  Union,  etc.,  Bank  (Tenn. 

County,     u    Minn.     395;     Hennepin  1891),   19   S.    W.    Rep.   758;  State  v. 

County  V.  Bell,  43  Minn".  344;  Ander-  Phcenlx  F.  &  M.  Ins.  Co.  (Tenn.  i89J>, 

■on  V.  State,  33  Miss.   459:   Greenville  19  S.  W.  Rep.  1044:  State  v.  Memphis 

Ice,  etc.,  Co.   ii.   GreenviMe,  69  Miss.  City  Bank  (Tenn.  1891),  19  S,  W.Rep, 

86;  Frantzi'.  Uebson,  64Mi8B.  631;  60  1045;   Louiavllle,  etc.,   R.   Co.  t>.  Bate, 

Am.  Rep.  68;    Hannibal,  etc.,  R.  Co.  12  Lea  (Tenn.)   573;    Morris   v.   Lone 

V.  Shacklett,  30  Mo.  550;  Washington  Star  Chapter,  68  Tei.  703;  Richmond 

Univerailrv.   Rowse,  42   Mo.   308;  St.  v.   Richmond,  etc.,  R.   Co.,  31   Gratt. 

Louis  V.  Boatmen's  Ins.,  etc.,  Co.,  47  (Va.)  604;   Com.   v.    Richmond,   etc.. 

Mo.  150;  Pacific  R.  Co.  -u.  Cass  County,  R,  Co.,  81  Va.  355;  34  Am.  &  Eng.  R. 


gMo.  17;  St,  Louis  v.  Marine  I[ 
■>.,  47  Mo.  163;  Hope  Min.  Co. 
Kernon,  3  Mont.  35;  Bellinger  tp. White, 
5  Neb.  401;  Brewster  -o.  Hough,  10  N. 
H.  146;  Franklin  St.  Soc.  r.  Manches- 


3ss;  H  ^ 

;  Herrick  *.  Ra 
515 ;  Baltimore, 


Co. 


'.■.'5,; 


Phillips  Exeter  Academy  v.  Exeter, 
N.  H.  306;  43  Am.  Rep.  589;    Walker 
V.  Walker,  63  N.  H.  311 ;  56  Am.  Rep. 
514;  State  u.  Newark,  a6  N.  J.  L.  519; 


W.  Va.  373;  Puget  Sound  Agricultural 
Co.  K.  Pierce  County,  1  Wash.  Ter. 
88;  Weston  v.  Shanano  County,  44 
Wl..  ,57, 


I.  First  Church  v.  Linn  County,  70 
Iowa  396;  Stale?'. New  Orleans,  40  I^. 

,                                              ,          -  ,-  Ann.  697;  Louisiana,  etc.,  Ice  Co.  n. 

State  V.  Parker,  31  N.  J.  L.  436;  State  Parker,  43  La.   Ann.  669;    Welton  -v. 

■V.  Woodruff,  37  N.  J,  L.  139;  State  w,  Merrick  County,  16  Neb.  83;  Baugh  u. 

Elizabeth,  37  N.  J.  L.  330;   People  w.  Ryan  ji  Ala.  313;   State  t.  Ewing,  11 

Roper,  3s  N.  Y.6iq;  People  v.  Com'rs  Lea  (Tenn.)  172. 

of  Taxes,  95  N.  Y.  554;  People  v.  Theact  of  Congress,  exempting  from 
Com'rsof  Taxes,  82  N.  Y.  459;  People  state  Uzation  United  5fa/e.r  securities. 
■a.  Long  Island  City,  76  N.  Y.  3o;  does  not  apply  to  such  securities  held 
Stewart  -v.  Davis.  3  Murph.  (N.  Car.]  before  the  passage  of  the  act.  People 
344;  State  V.  Matthews,  3  Jones  (N.  v.  Com'rs  of  Taxes,  36  N.  Y.  163. 
Car.)  45';  Lima  v.  Lima  Cemetery  1.  People  u.  Ryan  (111.  1891),  37  N. 
Assoc.,  43  Ohio  St.  118;  5  Am.  &  Eng.  E.  Rep.  694;  Boston  Soc,  etc.,  v.  Bos- 
Corp.  Cas.  547;  51  Am.  Rep.  S09;  ton,  119  Mass.  178 ;  Burlington,  etc.,  R. 
Crawford  v.  Burrell  Tp.,  53  Pa.  St.  Co.  w.  Hayne,  19  Iowa  143;  Appeal 
-    .  ~,  iCt.i'.Rice     —  •            "     • 


319;  Piatt  V.  Rice,  10  Watts  (Pa.)  352; 
Bank  of  Pennsylvania  v.  Com.,  19  Pa. 
St.  144;  Union  Pass.  R.  Co.  v.  Phila- 
delphia, 83  Pa.  St.  439;  Jones,  etc., 
Mfg.  Co.  V.  Com.,  6g  Pa.  St.  139; 
Easton  Bank  v.  Com.,  10  Pa.  St  443 ; 
Appeal  of  Com.    (Pa.     """'     "    "" 


TaxCt.v.  Rice,5oMd.3o2;  Buchanan 
■I.  Talbot  County,  47  Md.  386;  Green- 
rllle  Ice,  etc.,  Co.  v.  Greenville,  69 
Wiss.  86;  Morris  v.  Lone  Star  Chapter, 
>8Tex.7o3;  Peoples. Graceland Ceme- 
tery Co.,  86  111.  ;;36.  See  also  /n  re 
Swigert,  1 19  111.  83 ;  59  Am.  Rep.  789 ; 
34  Am.  &  Eng.  R.  Cas.  494. 

One  who  claims  exemption  from  an 
Pennsylvania 'R.  Co.,  30  l^a.  St.  9;  73  income  tax  on  the  ground  that  his  In- 
Am.   Dec.   664;   Carpenter  w.  School    come  consists  of  property  not  liable  to 

Trustees,  13   R.   I.   574;  State  f.  New-     ' '-   '     " "-'- 

berry,  12  Rich.  (S.  Car.)  339;  Martin 
V.  Charleston,  13  Rich.  Eq.  (S.  Car.) 
so;  Gilliland  v.  Citadel  Square  Baptist 
Church,  33  S.  Car.  164;  Nashville,  etc., 
R.Co.  *."^hite (Tenn.  1893), aiS.  W. 
Rep.  75;  Nashville,  etc.,  R.  Co.  v. 
Marion  County,  7  Lea  (Tenn.)  663; 


must  aRirmatively  show  that 
his  Income  does  so  exist.  New  Orleans 
V.  Pourchy,  30  La.  Ann.  910.  See  also 
Ivens,  etc.,  Machine  Co.  v.  Parker,  43 
Lb.  Ann.  1103. 

Plaadlnfs. — A  party  alleging  exemp- 
tion of  his  lands  from  taxation,  must 
set  out  in  his  pleadings  the  facts  that 
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income,  or  any  other  fair  equivalent,  the  rule  requiring  statutes 
creating  exemptions  to  be  strictly  construed,  does  not  apply.' 

b.  Local  Assessments.— A  frequent  illustration  of  the  rule 
that  exemption  clauses  are  strictly  construed,  is  where  a  local  as- 
sessment is  levied  against  property  exempt  generally  from  taxa- 
tion— an  exemption  from  general  taxation  not  protecting  property 
from  special  assessments  for  local  improvements,  such  as  for  the 
repair  of  streets,  laying  of  sewers,  etc."     By  some  courts  this  con- 

«xempt  them.     Cairo,  etc^  R,  Co.  p.  (Ky.  1893),  laS.  W.  Rep,  750;  Crowiey 

Parki,  33  Ark.  131.  v.  Coplej,  2  La.  Ann.  339;   Lafa^rette 

1.  Milwaukee,  etc.,  R.  Co.  v.  Craw-  v.  Male  Orphan  Asjlum,  4  La.  Ann.  i; 

tord  County,  19  Wis,  ii6;  Milwaukee,  Rooney   ».   Brown,   21    La.  Ann.  ji; 

etc.,  R.  Co.  V.  Milwaukee,  34  Wis.  371  -,  Dolan  v.  Baltimore,  4  Gill  (Md.)  394; 

State  i>.  Minion,  23  N.  j.  1.5:9;    St  Alexander  t>.  Baltimore,  5   Gill  (Md.) 

Paul  V.  St.  Paul,  etc..  R.  Co.,  33  Minn.  396;  Baltimore  v.  Green  Mount  Cem- 

469.     See  also  New  York,  etc.,  R.  Co.  etery,    7   Md.    i;i7;  Boston   Seaman's 

1'.  Sabin.aS  Pa.  St.  143,  Friend  Soc.  v.  Boston,  116  Mas*.  iSi; 

1.  Davis  V.  Gaines,  48  Ark.  370;  17  Am.  Rep.  153;  Worcester  Agricul- 
Board  of  Improvements  v.  School  tural  Soc.  v.  Worcester,  116  Mass.  (99; 
Dist.,  i;6  Ark.  354;  37  Am.  &  Eng.  Lefevre  t/.  Detroit, 3 Mich. 586;  Grand 
Corp.  Cas,  39a ;  Emery  v.  San  Fran-  Gulf,  'etc.,  R.  Co.  v.  Buck,  S3  Miss, 
Cisco  Gas  Co.,  38  Cal.  346;  Taylor  v.  346;  Lockwood  -v.  St  Louis,  34  Mo. 
Palmer,  31  Cal.  140;  People  K.Austin,  30;  St  Louis  Public  Schools  v.  St 
47Cal.  3113;  People  i>.  Whyler,  41  Cal.  Louis,  36  Mo.  468;  State  !■.  Dulle,  48 
351;  Williams  i'.  Corcoran,  46  Cal.  Mo.  iSa;  Egyptian  Lesee  Co.  »,  Har- 
5(3;  Seymour  v.  Hartlord,  31  Conn,  din,  37  Mo.  495;  71  Am.  Dec.  276; 
481;  Bridgeport  v.  New  York,  etc,  R.  Sheehan  v.  Good  Samaritan  Hospital, 
Co.,  36  Conn.  35s ;  4  Am.  Rep.  63 ;  50  Mo.  155 ;  11  Am.  Rep.  413 ;  Brews- 
New  Haven  v.  Fair  Haven,  etc.,  R,  ter  v.  Hough,  10  N.  H.  138 ;  State  v. 
Co.,  ^  Conn.  431;  9  Am.  Rep.  399;  Robertson,  14  N.  I,  L.  ^04 ;  Paterson  v. 
Southwestern  R.  Co.  v.  Wright,  68  Ga.  Society,  etc.,  34  N.  J.  L.  385 ;  Sute  if, 

Jn;    Atlanta    v.    First    Presbyterian  Newark,  37N. J.  L.  185;  Statew.Mills. 

hurcb.  86  Ga.  730,  ovgrruling  First  34  N.  J,  L.  177;  10  Am.  Rep.  333;  State 

M.  E.  Church  v.  AtlanU,  76  Ga.  181 ;  v.  Newark,  35   N.   J.  L.   157 ;  State  f. 

Illinois,  etc..  Canal  «.  Chicago,   13  111.  Jersey   City,  43    N.  1.  L.  97 ;  Chegarr 

403:   Chicago   V.   Colby,   30   III.   614;  v.    Jenkins,    3    Sandf.    (N.    Y.J    409; 

Bank  of  the  Republic    v.  Hamilton  Bleecker  w.  Ballou,  3  Wend.  (N.  Y.) 

County,  31   III.  53;   McBride  v.  Chi-  363;   In  rt  New  York,  11   Johns.  (N. 

cago,  33  III.  574 ;   Peoria  v.  Kidder,  36  Y. )  77 ;  People  w.  Roper,  35  N.  Y.  639; 

111.  351 ;  Pleasant  V.  Ko«t,  39  111.   494;  Buffalo  City   Cemetery  v.    Buffalo,  46 

Illinois   Cent  R.  Co.  v.  Decatur,  136  N.  Y.  ijoe;  /■  re  St  Joseph's  Asylum, 

111.  94;  37  Am.   &   Eng.  R.  Caa.  39.S ;  6g  N.  Y.   353;  Roosevelt   Hospital  i>. 


McLean  County  v.  Bloomington,  106     New  York,  84  N.  Y.  108;  Kendrick  i 
'"    -  -        ■-"  ■   -  n     ..  .  —i      .      .      T-         ■         g  Ohio  197;  Armsti 

.  >hio  335;  ( 

V.  Quincy,   130  111,  ;66;   Bloomington     nati   College   i>.   State,   19  Ohl 


III.  309;   Chicago  11.  Baptist  Theologi-     Farquhar,  8  Ohio  197;  Armstrong  i 
cal  Union,  iij  111.  345;  Adams  County     Athens  County,  10  Ohic  "■ 


Cemetery   Assoc.,  4a 

,      ,  Ohio   St  138;  s   Am.   &   Eng,  Corp, 

III,  33;  Palmer  v.  Stumph,  39  Ind.  319;  Cas.  547;  51  Am.  Rep.  S09;  Northern 

First   Prenbyterian     Church    v.   Fort  Liberties  11,  St  Johns'   Church,  13  P«. 

Wayne,  36  Ind.  338;    10  Am.  Rep.  35;  St  104;  Pray  i'- Northern  Liberties,3i 

M.  E.  Church  v.  Ellis,  38  Ind,  5;  Sioux  Pa.  St  69;  Crawford  u.  Burrell  Tp.,  53 

City  r.  Independent  School   Dist,  jj  Pa.  St  330;   Harvey  !>.  South  Chester, 

Iowa  150;   Paine  v.   Spratley,  5   Kan.  99  Pa.  St  565 ;  Wilkinsburg  v.  Home 

535;  Broadway  Baptist  Church  V.  Mc-  for   Aged   Women,   131    Ps,    St    109; 

Atee,  8  Bush  (Ky.)   .<;oS:  8  Am.  Rep.  Philadelphia  v.  Pennsylvania  Hospiul, 

480;   Zable  V.  Louisville  Baptist  Or-  143  Pa.  St   367;  Second    UniversaliM 

Shana'    Home,   93   Ky.   89;    Kilgui  f.  Soc.  k.  Providence,  6  R.I.  335;  /■  re 

irphanage    of    the    Good    Shepherd  College  St,  8  R.  I.  474;  Beab  i;.ProT- 
160 
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idence    Rubber   Co.,  ii    R,   I.  381  ;  aj     also  Erie  County  v.  First  Univergalist 


Am.  Rep.  <i73;  Winona,  etc.,  R.  Co. 
Watertown  (S.  Dak.  1890),  44  N.  W. 
Rep.  1071;  Allen  p.  Galveston,  51  Tex. 
301;  Orange,  etc.,  R.  Co.  ti.  Aleian- 
dria,  17  Gratt.  (Va.)  176;  Hale  v.  Ken- 
osha, 39  Wis.  59g;  Johnson  ti.  Milwau- 
kee, 40  Wis.  315  ;  niinois  Cent.  R.  Co. 
f.  Decatur,  147  U.  S.  iqo. 

Local  AinHjn«iita  B«ld  Mot  to  Be  In- 
dntlad  Wltliln  Uia  Ezamiitloii. 
terms  of  the  exemption  In  sc 
these  cases,  h»ve  been  very  broad  in- 
deed. The  following  general  exemp- 
tions have  been  held  not  to  exempt 
property  from  local  assessments:  "Ex- 
emption from  taxation  of  every  kind." 
Sheehmn  v.  Good  Samaritan  Hospital, 
50  Mo.  155;  II  Am.  Rep,  41a;  so  when 


Church,  103  Pa.  St.  778;  Philadelphia 
w.  Church  of  St.  James,  134  Pa.  St. 
307;  Wilkinsburg  v.  Home  for  Aged 
Women,  131  Pa.  St.  109  (Comfare  the 
Pennsylvania  cases  cited  siifr«,  this 
note);  "all  taxation  and  assessmcDt 
whatever,"  St  Paul,  et<:„  R.  Co.  v.  St. 
Paul, 21  Minn.si6;  St  Fault/.  St.  Paul, 
etc.,  R.  Co„  33  Minn.  469;  State  v.  St. 
The  Paul,  36  Minn.  ^39;  "from  taxation  for 
"   of    any  purpose  what"    -"'•'-■■ 


3  Wis 


lA- 


n  from  tax- 
ation in  &vor  of  religious  societies, 
was  held  to  exempt  from  assessments 
for  local  Improvements,  on  the  ground 
that  they  were  favored  by  the  consti- 
tution and  by  the  general  policy  of  the 
state.  First  M.  E.  Church  v.  Atlanta, 
6  Ga.  181.  This,  however,  was  over- 
ruled by  Atlanta  v.  First  Presbyterian 
:iemp(ion  from  Church,  86  Ga.  730. 
"  Stale  11.  New-  In  Kentucky,  it  has  been  held  that 
ark,  35  N.  J.  L.  i_i;7;  an  exemption  from  cemeteries  exempt  from  taxation  can 
"all  taxes,  charges,  and  impositions,"  not  be  subjected  to  local  assessments. 
Paterson  v.  Society,  etc.,  34  N.  J.  L.  Louisville  v.  Nevin,  10  Bush  (Ky.) 
38s;  an  eiemptionof  "  all  taxes  of  every     549;  19  Am.  Rep.  78;  Colston  v.  East- 


lieu  at  all  other  taxes,"  Bridgeport  «. 
New  York,  etc.,  R.  Co.,  36  Conn.  355 ; 
4  Am.   Rep.  63;   '       ' 


kind  except  as  herein  provided  for,' 
Illinois  Cent.  R.  Co.  v.  Decatur,  136 
111.93;  36  Am.  &  Eng.  R.  Gas.  39s;  an 
exemption  from  ''any  tax  or  public  im- 
position whatever,"  Baltimore  -v.  Green 
Mount  Cemetery,  7  Md.  517;  exemp- 
tion from  "all  taxation,"  Winona,  etc„ 
R.  Co.  ».  Waiertown  (S.  Dak.  1890), 
44  N.  W.  Rep.  1073;  from  "  being  taxed 
by  any  law  of  the  state."  /■  re  New 
York,  u  Johns.  (N.  Y.)  77.  And  in 
Buffalo  City  Cemetery  v.  Buffalo,  46 
N.  Y.  507,  the  exemption  whs  in  terms 
from  "  all  public  taxes,  rates,  and  as- 
sessments," and  yet  this  was  held  not 
to  exempt  from  local  assessment 

Qonaral  Sxamptlona  B«Id  to  Bxampt 
from    Local    JuHeiaiDant*.  —  In    other 
cases,  general  exemption  clauses  have 
been  held  broad  enough  to  protect  the 
property  against  a  local  assessment  for 
improvements :    thus,    an    exemption 
from  "all  civil   Imposition,  Uxes  and     v.  Ci 
rates,"  Harvard  College  v.  Boston, 
Mass.  407;   Codman   v.   Johnson, 
Mass.  491;  "all  public  taxes,"  Mi 
Auburn  Cemetery  v.  Cambridge, 
Mass.  11;  "  taxes  or  assessments,"  State     (U.  S.)  337,  whi 


Cemetery  Co.  (Ky.  1891),  15  S.  W. 
B.ep.  145. 

In  lUinoh,  school  property  held  in 
trust  has  been  held  to  be  exempt  from 
special  assessments  as  well  as  general 
taxation.  People  v.  Trustees  of  Schools, 
118  111.  SI.  See  also  Adams  County  !■. 
Quincy,  130  III,  566,  But  romfare  the 
Illinois  cases  cited  sufra,  this  note. 

Applloabillty  Of  a«iurml  BxamptloiL 
l«ti  to  KniUelpal  Tax**.— Some  courts, 
strictly  construing  exemption  statutes, 
have  held  that  a  general  exemption  of 
the  property  of  persons  or  corporations 
is  to  be  confined  to  state  taxes,  and 
does  not  apply  to  burdens  laid  upon  the 
property  by  a  municipality.  People 
V.  Davenport,  91  N.  Y.  ^4;  I  Am,  & 
Eng.  Corp.  Cas.  475;  Orange,  etc, 
R.  Co.  V.  Alexandria,  17  Gratt  (Va.) 
176;  Dunlicth,  etc..  Bridge  Co.  v. 
Dubuque,  33  Iowa  437;  Pacific   R.  Co. 


;   State   1 


.  Newark,  36  N.  J.  L.  478;  13  Am. 
Rep.  464,  o-verruling  35  N.  J.  L.  i.<;7 
{Cemfart  this  case  with  the  NtJu  Jtr- 


npany 


zept   for   state    purposes," 

Olive  Cemetery  Co.  v.  Philadelphia, 

93  Pa,  St.  119;  39  Am.  Rep.  733.    See 

asC.  of  L.— II  li 


sought  exemption  from  county  and 
municipal  taxation  under  a  provision 
In  its  charter  exempting  it  from  slate 
taxation,  the  court  held  the  company 
I  county  and  municipal  tf~- 


tion. 


See  also  Kentucky  Cent.  R.  Co. 
Bourbon  County,  8j  Ky.  497. 
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struction  is  placed  upon  the  ground  that  such  an  assessment  is  not 
properly  a  tax,  but  a  majority  hold  that  no  other  reason  is  neces- 
sary for  confining  the  exemption  to  other  taxes  than  assessments 
for  benefits,  than  the  general  principle  that  exemptions  are  to  be 
construed  strictly.* 

c.  Restricted  to  Exempt  Uses. — Where  a  statute  exempts 
from  taxation  property  devoted  to  religious,  educational,  or  other 
purposes,  or  exempts  the  property  of  a  corporation,  the  exemp- 
tion will  be  confined  in  the  former  case  to  property  used  exclu- 
sively for  such  purposes :  in  the  latter,  to  property  necessary  to 
the  objects  of  the  company's  incorporation*  It  has  been  held 
that  when  any  part  of  the  property  is  devoted  to  other  than  the 

In   St.  Joseph  -a.  Hannibiil,  Etc.,  R.  ation  comes  clearly  within  the  spirit 

Co.,  39  Mo.  476,   It  was  held   that  an  and   import   of   the   act   under  which 

exemption     from    county     and    state  the   exemption    ia   claimed.     Johnson 

taxes,  did  not  exempt  from  city  taies.  i'.    Com.,    7    Dana    (Ky.)   342."     See 

"In/,ouiir'ai>a,an  unqualiRedexemp-  also  Franklin   County  Ct.  i>.   Deposit 

tion  '  from  taxation  during  the  period  Bank.  87  Ky.  370.     Compare  Kentucky 

of  fifty  years '  was  held  to  imply  an  Im-  Cent.  R.  Co.   f.   Bourbon  County,  Sa 

munity  from  municipal  as  well  as  state  Ky.  497. 

taxes.    'When  the  sovereign  emanci-  1.  See  cases  cited  In   last  note;  see 

pates,  he  does  so   munilicently.'     Per  also   infra,   this    title,   Local  Asaesa- 

Bermudez,  C.  J.    New  Orleans  v.  Car-  ments. 

ondelel  Canal,   etc.,   Co.,  36  La.  Ann.  3.   Kendrkk  r.  Farquhar.S  Ohio  189; 

396.   Yes,  but  to  no  greater  extent  than  Cincinnati   College  ?■.   State,  19   Ohio 

be   plainly   expresses."     3  Dill.  Mun,  110;   Pierce    v.   Cambridge,  t    Cush. 

Corp.  (4th  ed.),  4  776,  n.  (Mass.)   611;     South    Congregational 

But  where  the  exemption  was  from  Meeting  House  v.  Lowell,  1  MeL 
"any  charge  or  tax  whatsoever,"  it  was  (Mass.)  ^38;  Old  South  Soc.  v.  Bog- 
heid  to  cover  municipal  as  well  as  state  ton,  127  Mass.  378;  Wyman  v.  St. 
taxes.  Richmond  ;.'.  Richmond,  etc.,  Louis,  17  Mo.  33;;  Washburn  College 
R.  Co.,  31  Gratt.  (Va.)  604;  Gardner  f.  Shawnee  County,  8  Kan.  344;  St. 
V.  State,  ii  N.  J.  L,  557.  And  so  of  an  Mary's  College  t.  Crowl,  10  Kan.  44a ; 
exemption  "from  all  taxation  of  anv  Vail  v.  Beach,  10  Kan.  214;  Orr  v, 
kind  except  as  herein  provided  for."  Baker,  4  Ind.  86;  M.  E.  Church  v.  El- 
Neustadt  !'.  Illinois  Cent.  R.  Co.,  31  lis,  38  Ind.  3;  Louisville  v.  Louisville 
in.  4S4.  See  also  Illinois  Cent.  R.  Co.  Board  of  Trade,  90  Ky.  409;  St.  Pet- 
V.  McLean  County,  17  111.  J91.  And  eHs  Church  r.  Scott  County,  13  Minn. 
where  the  exemption  was  worded  as  39^;  State  ti.  Northern  Pac.  R.  Co.,  39 
follows:  "in  heu  of  all  taxes  which  "'  -  — -  -  >--  --  ^....- 
tnay  hereafter  become  due  from  sa 
company  in  each  year  as  aforesaid  u 
der  any  and  all  laws  of  this  state,"  it  w 
held  to  exempt  from  county  taxi 
Nearyi'.  Philadelphia,  etc^R. Co. (Del.  Detroit,  etc.,  R.  Co. f.  Detroit. 81  Mich. 
1887),  9  Atl.  Rep.  403.  s6i;  Detroit  Young  Men's  Soc.  1.  De- 

In    EUzabethtown,   etc.,    R.   Co.   v.  troit,  3  Mich.  171;  Com.  r.  Mahoning, 

Elizabethtown,   ij   Bush  (Ky.)   336,  it  etc.,  Mill  Co.,  ug  Pa.  St.  360;  Appeal 

was  said:  "The  municipal   officers  of  of  Com.  (Pa.  1889),  18   Atl.  Rep.   133; 

the  town  insist  that  the  exemption  re-  New  Haven  v.  Shellield.  30  Conn.  160; 

lied  on  applies  only  to   taxation  by  the  Connecticut  Spiritualistic,  etc.,  Assoc, 

state  for  the  purpose  of  raising  general  v.  East  Lyme,  J4  Conn.  152;  State  i'. 

revenue.   The  language  quoted  implies  Georgia    R.,    etc.,   Co.,   54    Ga.   413; 

no  exception.     To  '  exempt  from  tax-  Wright  ti.  Southwestern  R.  Co.,  64  Ga. 

ation'  means  to  exempt  from  all  tax-  783;  State  v.   Ross,  14   N.  J,  L.   497; 

ation  imposed  by  the  authority  of  the  State  v.  Newark,  a6N.  J.  L.  519;  State 

state  government,  whether  for  general  n.  Haight,  31   N,  J,  L.  400;    State   ». 

or  local  purposes,  and  municipal  tax-  Hancock,  35    N.   J.   L.   537;    State   v. 


39^;  state  V.  i'lortjjern  riic-  r^.  k^o.,  39 
Minn.  s<;  Ramsey  Countv  r.  Chicago, 
etc.,  R,  Co., 33  Minn.537;Todd County 
V.  St.  Paul,  etc.,  R.  Co., 38  Minn.  163; 
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Cnitomu?  ExMuptloB*. 


exempt  purposes,  the  whole  becomes  taxable.'  But  the  weight 
of  authority  seems  to  be,  that  there  may  be  a  due  apportionment 
of  values  in  the  assessment,  confining  the  exemption  to  so  much 
of  the  value  as  that  part  of  the  premises  used  for  the  privileged 
purposes  represents  * 

3.  Cnitomaiy  EzemptionB — a.  RELIGIOUS  SOCIETIES. — In  many 
states,  property  of  religious  organizations  is  exempt,  the  exemp- 
tion extending  uniformly  to  the  property  of  all  religious  sects  and 
denominations.^     The  exemption  is  confined  to  property  actually. 


Woodruff,  36  N.  J.  L.  94;  SUte  v. 
Love,  37  N.  ].  L,  60;  State  x:  Cleaver, 
46  N.  J.  L.  467;  Slate  v.  Betts,  34  N, 
J.  L.  5ss;  De  Soto  Bank  v.  Memphis, 
6  Bdxt  (Tenn.)  415;  33  Am.  Rep.  510; 
Vermont  Cent.  R.  Co.  v.  Burlington, 
28  Vt.  193;  Bank  of  Commerce  v. 
TenueBECe,  104  U.  S.  493 ;  Frederick 
County  V.  Sisters  of  Charity,  48  Md. 
34;  Appeal  Tax  Ct.  -v.  Grand  Lodge, 
etc.,  50  Md.  421:  Appeal  Tax  Ct.  v. 
Baltimore  Academy,  50  Md.  437;  State 
V.  Board  of  Assessora,  34  La.  Ann.  574; 
Armand  V.  Dumas,  38  La.  Ann.  403; 
New  Orleans  v.  Russ,  17  La.  Ann. 
413;  Lee  V.  New  Orleans,  28  La.  Ann. 
426;  State  1'.  Board  of  Assessors,  35 
La.  Ann.  668;  Enauli'.McGuire,  36La. 
Ann.  804;  51  Am.  Rep.  14 
Exeter  Academy  v.   Exeter, 


which  « 


306;  43  Am,  Rep.  589;  Morris  i>.  Loni 
Star  Chapter,  68  Tex.  6q3;  First  M.  E. 
Church  V.  Chicago.  16  111.  48J,  In  ad- 
dition to  these  cases,  many  instances 
illustrative  of  the  principle  will  be 
found  under  the  subsections  of  this 
article  upon  Educalional,  Ifeiigioas, 
EletiHOiyiiary,  etc.,  Exemflioss. 

Thus,  under  an  exemption  of  prop- 
erty devoted  to  religious  purposes, 
buildings  used  partly  for  religious  and 
partly  for  secular  purposes  are  not  ex- 
empt. Detroit  Young  Men's  Soc.  v. 
Detroit,  3  Mich.  171. 

Nor  would  a  residence  belonging  to 
a  college,   when   rented  to  one  of   its 


:ntire   building   was   exempt 
s  used  only  in  part  by  the  as- 
,  the  remainder  being  leased 
for  stores  and  other  purposes. 

parmanent  Improrement*  upon  Luid. 
—The  exemption  of  lands  from  taxa- 
tion necessarily  embraces  also  an  ex- 
emption of  the  permanenl  improve- 
ments thereon, used  for  the  purposes 
contemplated  in  the  charter  of  the 
corporation.  Appeal  Tax  Ct.  v.  Balti- 
more  Cemetery  Co.,  ;o  Md.  431; 
OBbornei/.  Humphrey,  7  Conn.  335; 
Landon  v.  Litchfield,  11  Conn.  351; 
Hardv  V.  Waltbam,  7  Pick.  (Mass.) 
108;  Matheny  v.  Golden,  c,  Ohio  Sf. 
361;  Kumler  v.  Traber,  5  Ohio  St.  443. 
1.  Wyman  v.  St.  Louis,  17  Mo.  33s ; 
Phillips  Red  v.  Johnson,  53  Tex.  384;  St.  Mary's 
S  N.  II.     College  v  "        '        "  "       ' 


V.  Lone  Star  Chapter,  68  Tex,  6g8. 

3.  State  V.  Board  of  Assessors,  34 
La.  Ann,  ^74 ;  Masaenburg  v.  Grand 
Lodge,  81  "Ga.  312;  Appeal  Tax  Ct.  v. 
Grand  Lodge,  etc.,  50  Md.  432;  Fred- 
erick County  V.  Sisters  of  Charity,  48 
Md.  34 ;  St.  Joseph's  Church  v.  Asses- 
sors of  Taxes,  la  R.  I.  19;  34  Am.  Rep, 
597;  County  Com'rs  v.  Colorado  Sem- 
inary, 13  Colo.  497.  And  see  instances 
given  under  the  sub-beads,  Eleemoiy- 
«ary.   Educational,  Religious  Exemf- 


mptloj 


S.  New  Hamfsiire.—lti  Franklin  St. 

DC.  V.    Manchester,  60  N.   H.  341,  it 

as  held  that  the  constitution  of  New 

ithin  an  educational     Hamf skirt   does   not   exempt   church 

although  it  seems  it  would     property  from  ' 


be  otherwise  If  the  right  to  occupy  Che 
building  formed  a  part  of  the  profes- 
sor's emoluments.  Pierce  x;  Cam- 
bridge, 3  Cush.  (Mass.)6ii.  Comfare 
Kendrick  v.  Farquhar,  8  Ohio  189. 

But  in  State  ti.  Leester,  39  N.J.  L. 
541,  where  the  charter  of  a  library  as- 
sociation was  verj-  full  and  explicit, 
exempting  in  express  terms  all  the 
stocks  and  estate,  real  or  personal, 
which  should  become  vested  i 


.    Insli 


Nt 


walk,    61 


sociation,   the   c 


Conn.  228. 

Ii«Mail  Fropertr. — In  Hebrew  Free 
School  Assoc.  J'.  New  York,  99  N.  Y. 
488,  it  was  held  that  property  used  by  a 
religious  society,  of  which  it  was  sim- 
ply the  lessee  and  not  the  owner.  Is  not 
exempt  from  taxation.  And  so  In  Peo- 
Anderson,  117  111.  50,1*' 


reluctantly   held     property  was  owned  by  an  Individual. 
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exclusively,  and  directly  used  for  religious  purposes,  and  cannot 
be  extended  to  that  used  for  secular  objects.'  Thus,  a  general 
exemption  of  property  devoted  to  religious  purposes  does  not  ex- 
empt a  parsonage.*     When  a  church  ceases  to  be  used  as  a  place 

See  also  Salem  Marine  Soc.  v.  Salem,  Dec.  46,  it  was  held  that  such  mone^ 
151;  Mass.  319,  But  see  Howell  i/.Citj,  was  exempt  under  the  wording  of  the 
I  Leg.  Gaz.  (Pa.)  242,  where  a  teased     Connecticut  ^\B\\iXx.  See,  however.  Firgt 


church  was  held 

In  Nftu  Tort,  it  hae  been  held  that  it 
is  only  an  incorporated  society  that  is 
entitled  to  exemption.  CIturch  of  St. 
Monica  v.  New  York,  119  N.  Y,  91. 

Szamptlon  ot  Olivrali  Propertr  Pn'- 
«Iiue4  After  Aiaaummt, — Property 
held  not  exempt  for  the  ci 
First  Congregational  Chur 
Counlj,  70  Iowa  396. 

A  Javlsb  lynacosne  has  been  held 
entitled     to    the     exemption.    Shaaral 


;*"S 


Ecclceiastical  Soc,  f.  Hartford,  38  Cot 
378.     And  so   in  Neiu  Jersty,  State  V. 
Silverthorn,  53    N.  ].  L.  73,  where   a 
mortgage  held  by  a  church  as  security 
was  held  exempt. 

An  oooatloiULl  mohUx  hh  will  not  de- 
prive the  properly  of  its  exemption. 
St,  Mary's  Church  v.  Tripp,  14  R.  I. 
307;  Ramsey  County  v.  Church  of  the 
Good  Shepherd.  45  Minn.  229. 

Luid  upon  vUcIi  k  cimraii  1*  ereotliix, 

or  intends  immediately  to  erect,  a  house 


1.  Trinity  Church  w.  New  York,  ic 
How.  Pr.  (N.  Y.)  138;  Congregation  v 
New  York  (Supreme  Ct.J,  1  N.  Y 
Supp.  3;;  Young  Men's  Christian 
Assoc.  V.  New  York,  113  N.  Y.  187; 
Gibtions  1'.  District  of  Columbia,  iif 
U.  S.  404;   It  Am.  &  Eng.  Corp.  Cas 

Sa;  Lefevre  »,  Detroit,  1  Mich.  5S6; 
ulroy  i>.  Churchman,  60  Iowa  717; 
Kirk  V.  St.  Thomas'  Church,  70  Iowa 
387;  Frederick  Count;-  v.  Sisters  of 
Charity,  48  Md,  41  ;  Connecticut  Spirit- 
ualist, etc.,  Assoc,  V.  East  Lyme.  54 
Conn.  151 ;  Mauresa  Institute  v.  Nor- 
walk,  61  Conn.  ia8;  Green  Bay,  etc., 
Canal  Co.  v.  Outagamie  County,  76 
Wis.  587;  Old  South  Soc.  i'.  Boston, 
137  Ma 


Church  T^.  New  York,  31. 

Y.)  397;  St.  James  Church  v.  New 
York,  41  Hun  (N.  Y.)  309.  But  in 
Pfansylvania,  it  has  been  held  other- 
wise. Erie  County  v.  Bishop,  13  Phtla. 
(Pa.)  509:  Mullen  v.  Erie  Countv,  85 
Pa.  St.  388.  And  in  MassackuseUs.  th« 
work  must  have  been  begun  upon  the 
church  edifice  to  entitle  it  to  the  exemp- 
tion. Boston  Soc.,  etc..  x:  Boston,  i3q 
Mass.  iSi. 

Janitor  Basldlnc  ^n  PramlHB. — Where 
a  janitor  resided  on  the  premises,  pay- 
ing no  rent,  the  property  was  still  held 
entitled  to  the  exemption  under  the  Ncta 
Tork  statute.  Shaarai  Berocho  v.  Hevr 
York  (Supreme Ct.l,i8  N.Y.  Supp.  793. 

But  where  the  basement  of  a  syna- 
ThuB,  where   part   of   a   building   is     gogue  was  used  for  bathe,  the  synagogue 


rented  for  other  purposes,  it  is  taxable 
though  the  profits  be  applied  to  religious 
purposes.  First  M.  E.  Church  i'.  Chi- 
cago, 16  111.  483 ;  Orr  -o.  Baker,  4  Ind. 
86 ;  South  Congregational  Meeting 
House  V.  Lowell,  I  Met.  [Mass.)  538. 
So  land  separated  from  the  lot  upon 
which  the  church  edifice  stands  and  not 
necessary  to   the  use  of  the  church, 


mpt. 


1  Soc,  I 


deriving  profit  from  them,  the  property 

was   held   not   exempt     Congregation 

V.  New  York    (Supreme  Ct.J,  i    N.  Y. 

Supp.  35. 
-   St.  Peter's  Church  t:  Scott  Coun- 
19^  ;  Hennepin  County  v, 
ilinn.     ^^03;     St.     Mark's 
Brunswick,    78    Ga.  541 ; 

Gerke    v.   Purccll,   3?   Ohio   SL  319; 

State  V.  Aitell,  41  N.  ].  L.  1 17 ;  State  v. 

Lyon,  32  N.  J.  L.  3fio;   State  i-.  Kroll- 


ty,  13  Minn.  391;;  Hi 
Grace.     37     Minn. 


ton,  139  Mass.  178;  Gibbons f.  District 
of  Columbia,  116  U.  S.  404;  11  Am.  & 
Eng.  Corp.  Cas.  492. 

PerMiULl  tioptxty. — Money   invested  Church" !■.  New"  Orleans,  30  La.  Ann. 

in  bonds  is  not  exempt,  though  the  in-  259;  31  Am.  Rep.  334.    And  this  is  true 

come  is  applied  to  the  support  of  the  though  religious   services   are  held  in 

church.   Presbvterian  Church  v.  Mont-  the    parsonage.     Ramsey    County    v. 

gomery  Countv,  3  Grant's   Cas.   (Pa.)  Church    of   the    Good   Shepherd,   45 

245;   Appeal    Tax   Ct.   v.   St.   Peter's  Minn.  329;  St.  Joseph's  Church  i-.  As- 

Academy,  50  Md.  34!;.    But  in  Atwater  sesaors  o(  Taxes,  13  R.  I.   (9;  34  Am. 

V.  Wood  bridge,  6  Conn.  113;    16  Am.  Rep.  597. 
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of  religious  worship,  its  exemption  from  taxation  ipso  facto  ceases.' 
Sometimes  the  salaries  of  ministers  of  the  gospel  are  exempt 
in  whole  or  in  part  from  taxation.* 

b.  Educational  Institutions. — In  general,  an  exemption  of 
educational  institutions  from  taxation  will  not  be  extended  to 
school  property  used  for  private  gain  merely,  and  entirely  devoid 
of  a  public  or  charitable  character.'  And  in  some  states  the 
exemption  applies  only  to  those  schools  which  are  established, 
maintained,  and  regulated  by  the  state.*  Ordinarily,  however, 
the  property  of  schools  or  colleges  which  are  not  established  or 
maintained  with  the  object  of  private  or  corporate  gain,  is 
exempt.*  The  mere  use  or  occupancy  for  school  or  educational 
purposes  of  the  property  of  a  private  owner,  sustaining  merely 
the  relation  of  lessor  to  a  school  or  seminary,  does  not  create 
an   exemption  in  his  favor.*    Unless  the  terms  of   the  statute 

BUhop'aKMtdanoA.— In  Vail  11.  Beach,  sUtute  as  it  waE  then,  apHvateinEtltu- 

ID    Kan.    314,    a    bishop's    residence  tion  was   entitled   lo   exemption ;  but 

owned  by  the  diocese  was  held  not  ex-  under  the  present  itatiite,  unless  school 

empt.     But  in   Bishop's   Residences,  buildings  are  rented  b^i  the  ovrner  they 

Hudson,  gi  Mo.  671,  the  bishop's  house  are    exempt.     State    v.    Chamberlain 

waa  held  exempt  as  used  for  purposes  (N.  J.  1803],  26  Atl.  Rep.  913. 

purely  charitable.  So  in  Indianapolis  v.  Sturdevant,  24 

PaxKiiiace  Held  Exempt.— -If,  however  Ind.  391,  it  was  held  that  a  school  con- 
the  legislative  intent  to  include  par-  ducted  as  a  private  enterprise  was  ex- 
son  ages  within  the  exemption  can  be  empt  under  the  general  exemption  of 
cleariy  shown,  they  will,  of  course,  be  institutions  of  learning.  Comfare  the 
exempt.  See  Gcaj  v.  La  Fayette  earlier  case  of  Indianapolis  -o.  McLean, 
CouhtT,  65  Wis,  567.  8  Ind.  318. 

1.  Moore  v.  Taylor,  147  Pa.  St.  481;  (.  Association  of  Colored   Orphans 

New  Haven  -a.  Sheffield,  3oConn.  160;  v.  New  York,  104  N.  Y.  581 ;   18  Am. 

Lord  I'.  LitchReld,  36ConD.  ii5;4Am.  &  Eng.  Corp.  Cas.  1S6.     S'ee  also  Peo- 

Rep.  41  ;    Old   South  Soc.  n,  Boston,  pie  v.  Ryan  (111.   1891),  27  N.  E.  Rep. 

127  Mass.  378,  See  also  Black  :>.  Brook-  694.     So  where  the  exemption  wan  oi 

lyn,  Ji  Hun  (N.  Y.)  581.  "buildings  for  free  public  schools,"  it 

9.  As  to  what  ministers  are  entitled  was   held    not    to    Include    parochial 

to   these    exemptions,   see    Prosser  v.  schools  furnishing  gratuitous  instruc- 

Secor,  1;  Barb.  (N.  Y.)  607;   People  v.  tion.     St.  Joseph's  Church  u.  Assessor 

Petet8<)n,3i   Hun  (N.   Y.)42i;Com.  of  Taxes,  12  R.  I.  19;  34  Am.  Rep.  597. 

!■.  Cuyler,  s  W.&  S.  (Pa.)  375;  Miller  B.  Ptotei-tant   Episcopal   Church  i^. 

V.  Kirkpatrlck,  29  Pa.  St.  216;  Ruggles  Taylor,  15  Pa.  St.  565 ;  Dickinson  Col- 

t>.  Kimball,  13   Mass.  337;   Gridley  v.  lege   v.   Cumberland    County,   1    Pa. 

Clark,  3  Pick.  (Mass.)  403;  Plumeri'.  Dlst.  Rep.  70;    Northampton   County 

Com.,  3  Gratt  (Va.)  61^.  v.    Lafayette    College   (Pa.   1889),   i& 

t.  Henderson  v.  McCuUagh,  89   Kj.  Atl.  Rep.  516;   Wesleyan  Academy  i>. 

448;  Chicago  University  !■.  People,  118  Wilbraham,  99   Mass.   599;   GHswold 

111.565;   Nashville   v.   Ward,   16   Lea  College  !>.  State,  .6  Iowa  375 ;  Detroit 

(Teon.)  27 ;  Gerke  v.  Purcell,  33  Ohio  Home,    etc.,    Sch'cjol    p.    Detroit,    76 

SL139;  Indianapolis  r.  McLean,  8  Ind.  Mich.  511 ;  Hennepin  County  r.  Grace, 

jj8;  Chegaray  i'.   New   York,  13  N.  37    Minn.   503;     Willard   v.   Pike,   59. 

Y.  330;  Montgomery   v.   Wyman,  ijo  Vt.31'). 

III.  17.     But  in  Minntfota  a  private  In-  Hedlcal  Oollesai.— In  Omaha  Medical 

Etitution  has  been  held  exempt  under  a  College  v.  Rush,  as  Neb.  449,  a  medl- 

Kneral   exemption   of    institutions  of  cal  college  was  held   a  school,  and  as. 

irning.     Nelson    v.   Strvker    Semi-  such,  entitled  to  the  Nebraska  exemp- 

nary  (Minn.  1893),  ^3  N.  W.  Rep.  1133.  tion.     Compare   People  v.  Campbell, 

lo  State  I'.  Ross,  24  N.   J.   L.  497,  it  93  N.  Y.  196. 

was  held  that  under  the  Nroi  jtrsey  S.  People  i'.  Board  of  Assessors,  33. 

lee 
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are  explicit  to  the  contrary,'  a  general  exemption  of  the  prop- 
erty of  educational  institutions  will  be  confined  to  property  actu- 
ally and  exclusively  used  by  the  institution  for  its  legitimate 
purposes.*     If  the  property  is  used  for  other  purposes,  the  fact 


344;  Montgomery  v.  Wjman,  130  111.  University    i'.  People,  99   U.   S.  309; 

17;  Armand  v.   Dumas,   38  La.  Ann,  State  v.  New  Brunswick  (N.  J.   i&)a), 

403.    Compare  Nazareth  Literary,  etc.,  31;  At],  Rep,  8^3;   RamGey   Countv  v. 

Inatitute  !■,  Com.,  14  B.  Mon.  (  Ky.)  366,  MacaleEtei  College,  j      ""  '  " 

In   Laurent  v.  Muscatine,   59   Iowa  Edward's  C 


'9  College  V.  MorriB,  8a  Tex.  i  ; 

404,  it  is  held  that  where   the    legal  Stewart  t'.  Davis,  3  Murph,  (N,  Car.) 

title  IB  in  a  private  individual,  the  prop-  244;    Presbyterian   Theological  Semi- 

erty  is  not  exempt  from  taxation  as  a  narv  v.  People,  lot  111,  578, 

ichool.  Where  buildings  arc  exempt,  the  land 

paraoiwl    Froparty.  —  In    Williston  upon  which  they  stand  is  also  exempt. 

Seminary  i',   Hampshire  County,   147  Cfasaiano    v.    Ursutine     Academy,    64 

Mass.  427,  it  was  held  that  the  exetnp-  Tex.  673. 

tion  of   the  personal  property  of  the  La^M  ot  School  Bnlldlus. — A  lease  of 

seminary  of  learning  from  taxation.  In-  the  school  building  during  vacation  will 

eluded  all  personal  property  belonging  not   subject    it    to    taxation.     Temple 

to  state  institutions,  whether  in  or  out  Grove    Seminary  t'.  Cramer,   z6  Hun 

of  possession;  and  that,  where  property  {N,  Y.)  309;  a/"V  98  N.  Y.  lai. 

Is  bequeathed  to  a  seminary  of  learning  Fanns. — Farms,  the  products  of  which 

to  be  held  in  trust  as  an  accumulating  are  used  for  the  support  of  the  school, 

fund,  the  right  of  Interest  of  the  sem-  have  been  held  not  exempt  in  the  fol- 

innry  therein  Is  properly  described  as  lowing  cases  :     St.  Edward's  College  u. 

(ts  property,  and  is  exempt  from  tax-  Morris,    82  Tex.   i;  Thiel   College  v. 

stion,  Mercer  County,  101   Pa.  Si.   S30;    St. 

The  Afis.'curi  exemption  has  been  Mary's  College  v.  Crowl.  10  Kan.  441. 

held  not  to  extend  to  personal  property  In  the  latter  case,  some  of  the  products 

not  lixtures.     Kansas  z'.  Kansas  City  were  sold,  and  the  court  intimated 'that 

Medical  College,  iii  Mo,  141.  but  for  that,  the  farm  might  have  been 

1.  Willard  V.  Pike,  S9  Vt.  102;  Uni-  exempt, 

verslty  of  the  South  v.  Skidmore,  87  In  Wesleyan   Academy   v.   Wilbra- 

Teno.  15^.    The  charier  of  a  university  ham,  99  Mass.  599;  People  p.  Barber,  43 

provideij  that  "all  corporate  property  Ilun   (N.   Y.)3;;   M  on  tlcello  Female 

belongiing  to  the  institution,  both  real  Seminary    v.  People,  106   111.  398;   46 

and  personal,  la,  and  shall  be,  free  from  Am.  Rep.  703  ;  and  Slate  v.  Fisk  Uni- 

taxatlon."     It  was  held  that  this  ex-  versity,  87  Tenn.  233,  a  different  con- 

empted  all  property  which  the  univer-  elusion  was  arrived  at  In  view  of  the 

sity  might  lawfully  acquire,  whether  exemption  stalules  under  consideration, 

actually  used  and  occupied  by  it  or  not  and  farms  used  by  schools  and  colleges 

State   I'.  Hamline   University   (Minn,  for  the  support  of  the  institution,  and 

1S9O,  48  N.  W.  Rep.  H19,  the    pleasure   and   improvement  of  the 

The  property,  situated  in  Nashville,  pupils,  were  held  exempt. 

of   the   Davidson   Academy,   incorpo-  Om  or  Ownerablp    the    T»rt.  —  The 

rated  in  1785,  and  exempted  for  ninetv-  use  to  which  the  property  is  put,  not 

nine  years  from  taxation,  is  exempt  In  the  ownership,  is  the  test  by  which  to 

the  hands  of  those  holding  by  purchase  determine  whether  it  is  exempt.  Wash- 

from  the  trustees.  State  v.  Whltworth,  burn   College   v.  Shawnee  County,  8 

8  Lea  (Tenn.)  594,  Kan. 344;  St.  Marv's  Colleget^.Crowl, 

a.  Cincinnati   College    v.   State,    19  10  Kan,  443;   Phillips  Exeter  Academy 

Ohio  110;  St.James  Educational  Insti-  v.  Exeler,  jS  N.  H.  306;  43  Am.  Rep. 

tute  i>.  Salem,  153  Mass.  185;  Wyman  589.     But  in   Willard  u.   Pike,  59   Vt, 

u,  St,    Louis,  17  Mo,  33S ;   Washburn  3oa,   it  was  held  that  ownership,  not 

College   V.  Shawnee  County,   8   Kan,  use,  was   the  test  under   the   Vtrmomt 

-44;     Ottawa    University  I'.  Franklin  statute, 

:ounty  (Kan,  1891),  3g  Pac,  Rep.  599;  Frofeiaora'  B«aiaenoM, — In  Hendrick 
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that  the  proceeds  of  such  use  are  devoted  to  carrying  out  the  ob- 
jects of  the  institution  is  immaterial.' 

c.  Eleemosynary  Institutions. — The  property  of  charitable 
associations  is  generally  exempt  from  taxation ;  but  only  so  far 

as  actually  used  for  charitable  purposes.*  That  the  rents  and 
revenues  of  property  are  devoted  to  charitable  purposes  does  not 
render  the  property  itself  exempt ;  it  is  only  when  the  property 

fessor'B  residcDce  erected  on  the  la 

of  the  institution  of  learning  was  h< 

not  exempt.     In  the  Utter  case  it  >v 

inlimBted  that  if  the  college  had  r 

rented  the  house  to  the  professor,  but  Unive 

had  permitted  him  to  occupy  it  in  part  iSgaJ, 

return  tor  his  services,  it  would  have  gerald,  57  Ark.  445 ;  State  v.  Board  of 

been  exempt;anii  itwasheldinNortii-  AsseBSors,  3s  La.   Ann.  668;  State  v. 

ampton  County  v.  Lafayette  College  Rosa,  34  N.  J.L.  497;  County  Coin'ra 

(Pa.  1889),  18  Atl.  Rep.  516;  Griawold  v.  Colorado  Seminary,  u   Colo.  497; 

College  V.  State,  46  Iowa  375;  and  so  Salem  Lyceum  ;'.  Salem,  154  MaEs.  ic. 

in  Sute  V.  Ross,  24  N.  J.  L,  497:  Ram-  But  in  North   St.  Louis   Gymnastic 

aej  County  ii.  Macalester  College,  ji  Soc.  -v.  Hudson,  u  Mo.  App.  342 ;  aff^d 

Minn.  437,  that  professors'  residences  85  Mo,  32,  a  school  building  exempted 

owned  by  the  college  were  exempt.  from  taxation  "  so   long  as  It   is   used 

tlia  of  Fart  of  Uw  Bnlldlns  as  a  Bail-  only  for  the   purpf^see   of .  education," 

daiiea  for  Teadwr*. — A   building  used  was  held  not  to  be  made  taxable  by  the 

by  the  owner  as  a  family  residence,  was  renting  of  a  room  therein  for  other  pur- 

lield  not  exempt  aa  one  used  exclusively  poses,  where  the  proceeds  thereof  were 

for  school  purposes,  although  the  main  used  escluBively  for  the  benefit  of  the 

building  was  a  school,  and  the  owner  school. 

and  family   were  all    engaged   in   the  The   charter  of   a   school    provided 

school  as  teachers  or  pupils.     Red  v,  that  it  might  "  receive,  hold,  or  convey 

Johnson,   53  Tex,  184.     But   see   Red  any  estate,  real  or  peraonal,  that  may 

V.  Morris,  72  Tex.  554,  where  the  same  be  conveyed  to  it,  or  that  it  now  poa- 

property,  under  slightly  different  cir-  sesses,  and  said  property  while  so  used 

cumstances,  was  held  exempt.  for  the  promotion  of  science,  shall  be 

And  the  occupation  of  the  top  floor  free  from  taxation."     This  was  held  to 

of   a  building,   otherwise   entirely  de-  include  property,  the  income  ot  which 

voted    to     furnishing    instruction     to  alone  waa  used  by  the  school.     New 

ftcholars, by teachershavinglmmediate  Haven  v.  Sheffield  Scientific   School, 

chaive  of  the  school,  will  not  deprive  59  Conn.  163, 

it  of  the   exemption,     St.  Monica   v.  S.  Massenburg  v.  Grand   Lodge,  81 

New  York,   55  N.  Y.   Super.  Ct.   160,  Ga.  au;  People  f.  Board  of  Asseasora, 

See  also  Willardw.  Pike,  sgVt.aoJ.  27    Hun   (N.   Y.)   559;  Young  Men's 

In  Blackman  v.  Houston,  39  La.  Ann.  Christian     Assoc,    -v.    Donohugh,    13 

59i,it  was  held  that   the  fact  that  the  PbUa.  (Pa.)   13;   Baltimore  v.  Grand 

«wiker  and  principal  ot  a  school  lives  Lodge,  60  Md.  380;  Frederick  County 

upon   the   premises   with   his    family,  v.     Sisters    ot    Charity,   48  Md.    34; 

does  not  forfeit  the  property's  right  to  Morris  v.  Lone  Star  Chapter,  68  Tex. 

exemption.  698;   Detroit   Young    Men's    Soc.    v. 

DomvltoilMHidBMrdiiiKBimaas,— In  Detroit,    3    Mich.    173;    Philadelphia 

Northampton  County  u.  Lafayette  Col-  v.  Ladles,   etc.,   Soc.,   13   Pa.  Co.  Ct. 

l^e  (Pa.  1S89},  18  Atl.   Rep.   <;i6,  the  Rep.  346. 

college  dormitories  were  held  exempt.  An  intention  at  some  future  time  to 

And  see   Willard  i:  Pike,  59  Vt.  102,  occupy  the  land  is  not  sufficient.    Bos- 

wliere  certain  buildings  occupied  as  a  ton  Soc,  etc.,  v.  Boston,  i29Mass.  178. 

students'    lioardtng- house,    profesBor'B  See   also   Enaut   v.    McGuire,  36   La. 

residence,    and     students'     club-bouse  Ann.  804;   ,^i   Am.  Rep.  14.     So  dia- 

were  held  exempt.  used  property  la   subject  to  taxation. 

1.  Coolev  on  Taxation  (3d  ed.)  3o3  ;  Philadelphia  v.  Jewish  Hospital  Assoc. 

'Cincinnati' College  v,  SUte,  19   Ohio  (Pa.  1893),  13  Atl.  Rep.  1135. 
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itself  is  actually  and  directly  used  for  charitable  purposes  that 
the  law  exempts  it  from  taxation.* 

The  terms  of  the  exemption  vary  in  the  different  states.  In 
some  it  extends  only  to  institutions  of  "  purely  public  char- 
ity,"* in  others,  to  "property  used  exclusively  for  charitable 
purposes;"  while  in  some  the  exemption  is  broader,  extending 

1.  N«w  Orleans  V.  St.  Anna's  Asy-  Ohio    St     »9;     Cincinnati    College 

him.  31  La.  Ann.  193;  New  Orleans  v.  v.    State,   19    Ohio   iii;    St.   Anna'* 

Congregation,  etc.,  of  Judali,   15   La.  A^^lum   v.   New  Orleane,   loj  U.   S. 

Ann.  390;  State  T*.  Board  of  AsBcssora,  3^1!    a    parochial    school,    Hennepin 

34  La.  Ann.  574;  Appeal  Tax  Ct.  v.  St.  County  -v.  Grace,  27  Minn.  503;  and  *. 

Peter's  Academy,   50  Md.  321 ;  Appeal  church  publishing  house,  Book  Agents, 

Tan  Ct.  V.  Grand  Lodge,  etc.,   50  Md.  etc.  11.  Hinton  (Tenn.  1893),  21   S.  W. 

431;    Appeal    Tax   Ct.    v.    Baltimore  Rep.  321,  have   been  held  institutions 

Academy,  50  Md.  437;   Redemptorlsts  of  purely  public  charity;  and  so  a  pub- 

I'.  Howard  County,  ijo Md.44();  Appeal  lie    library,    Donohugh's   Appeal,   86 

Tax  Ct.  V.   Regents  of  University  of  Pa.  St.  306;  Cleveland  Library-  Assoc. 

Maryland,  50  Md.  457  ;  Fort  Des  Molneg  v.  Pelton,  36  Ohio  St.  153  ;  though  it 

Lodge   II.   Polk   County,  56  Iowa  34;  is   otherwise   where    the  benefits   are 

Chapel  of  the  Good  Shepherd  v.  Bos-  confined   to   its    members,    Delaware 

ton,   i«>  Mass.   zii;    Indianapolis    v.  County  Inst.  v.   Delaware  CouDty,  94 

Grand  Master,  35  Ind.  51S:  Cleveland  Pa.  St.  163. 

Library  Assoc.  «.  Pelton,  36  Ohio   St.  Wluit  tx*  Hot  IniUtntloni  of  Pom? 

358;   Morris  v.  Lotie  Star  Chapter,  68  PnbUo  Ohailtr.—In  Itlineh.VL  has  been 

Tex.  698.  CoM^af-e  New  Orleans  Fern-  held  that  the  statute  of  that  slate  ei- 

ale  Orphan  Asylum  t:  HouBton,j7  La.  emptingsuch  institutions, applies  only- 

Ann.  68.     But    see    People  v.  Purdy,  to  corporations  created  under  the  law* 

(Supreme     Ct.),      la     N.    Y.     Supp.  of  Illinoii.     People  v.   Western  Sea- 

307,   and   Mt.  Hermon    Boys'  School  man's  Friend   Soc,  87  III.  346. 

V.  Gill,   145   Mass.   139,  where   farms,  Lands  devised  to  trustees  to  appro- 

the   products  of  which   were  used  In  priate  the  annual  products  to  the  erec- 

the  charitable   Institutions,  were  held  tion   of  a  poorhouse  and  the  support 

exempt.     And  see  also  State  v.   Chat-  of  Its  inmates,  are  not  exempt.     Acad- 

ham  Tp.,  w  N.J,  L.373.  emvof  Richmond  ti.  Bohler  (Ga.iSB;), 

S.  WIwttiiiUtnUoiiauePanl7orP<ib-  7  S.  E.  Rep,  633. 

lie  Olurity. — A  hospital  maintained  by  AnBcademysupportedbytuittonfees, 

TOluntaiy  gifts,  and  not  conducted  for  though    free    scholarships   are   estab- 

profit,   moug'h   some   of  the   patients  lished  with  part  of  its  surplus  income, 

pay,  was  held  an  institution  of  purely  Philadelphia's   Appeal  (Pa.   1S88},  15 

public  charitv,  in  Philadelphia  v.  Penn-  Atl.  Rep.  6S3;  and  an  incorporated  col- 

sjivania  Hospital,  8  Pa.  Co.  Ct.  Rep.  lege,  whose  chief  object  is  to  furnish 

73;  aff'd   154    Pa.    St.  9;    Hennepin  education   at   a    reasonable    rate,   but 

County  -u.  Gethsemane  Brotherhood,  without  granting  absolutely  free  tui- 

17  Minn.  460;  38  Am.  Rep.  298;  Hen-  tion, and  into  which  neither  the  public 

nepin  County  v.  Grace,  37  Minn.  503 ;  nor  any  class  has  an  absolute  right  of 

State   -0.   Powers,   to   Mo.   App.   3^;  admission,    are    not    czempL      Thiel 

Applications    Against    Certain     Lots  College  i>.  Mercer  County,  101  Pa.  St. 

(Minn.  1881),  8  N.  W,  Rep.  ^95.     See      — '--- -' 

also  Philadelphia  v.  Women's  Chris- 
tian Assoc,  I3j  Pa.  St  57]]  and  comfiart 

In  re  Vanderbilf  s  Estate  (Surrogate's  Banallt    AuoolaUona,  —  The    question 

Ct.),  10  N.  Y.   Supp.  239.     But  a  hos-  whether  an  association  which  confines 

pita!     long    disused    is    not    exempt.  Its  benefits  only  to  its  own  raembers  or 

Philadelphia  i>.  Jewish  Hospital  Assoc,  a   particular  class,  ig   a  purely  public 

(Pa.  1893),  33  Atl.  Rep.  1135.     An  or-  charity,  Is  a  subject  of  conflict  In  Ohio, 

phan  aiiylum,  Burd  Orphan  Asylum  v.  in  Morning  Star  Lodge  v.  Haysllp,  33 

School  Diat,  90  Pa.  St.  21 ;  an  asylum  Ohio  St  144.  it  was  held  not  to  be.   So 

for  destitute  men  and  women.  Humph-  In  Penmilvania,  in  Delaware  County 

ries  V.  Little   Sisters  of  the  Poor,  19  Inst.  v.  Delaware  County,  94  Pa.  St. 

Ohio   St   301 ;   Gerke   t>.   Purcell,   35  163,  an  institute  of  science  which  con- 
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to  all  the  property  of  "  charitable "  or  "  benevolent "  associa- 
tions. A  number  of  cases  construing  statutes  will  be  found  in 
the  notes.' 

d.  Cemeteries — (Sec  also  Cemeteries,  vol.  3,  p.  56). — Cem- 
etery property  is  very  generally  exempt  from  taxation  by  charter 

fined  its  benefiU  to  its  own  members,  A  society    for    the    prevention    of 

wa«  held  not  a  purely  public   charilr.  crueltj  to  animals  Is  ■  benevolent  and 

See  also  Donohugh's  Appeal,  S6  Pa.  St.  charitable  institution  within  the  Mas- 

106,  where  it   is   said:   "The  essential  sachusells  statutes  exempting  such  in- 

icatures  of  a  public  charity  are  thst  it  is  stitutions   (rom    taxation.     Massachu- 

not  confined  to  privileged  Individuals,  setts  Soc.  v.  Boston,  143  Mass.  34. 

but  is  open  to  the  indefinite  public.     It  Abiblicalinslitutesupportedentirely 

is   this   indefinite,  unrestricted   quality  by  donations,  is  a   benevolent  institu- 

that  gives  it  its  public  character."     But  tion,  and  is  exempt  under  the  statute. 

in    fiurd   Orphan   Asylum    v.    School  Appeal  Tan  Ct.  n.  Grand  Lodge,  etc., 

Dlst.,9oPa.  St.  11,  a  divided  court  held  5oMd.  442. 

«n    orphan    asylum,  which    preferred  Vacant  lots  bought  by  the  authorities 

children    of  a   certain    denomination,  of  a  church  and  held  In  private  owner- 

tboughadmltting  all,  to  bea  purelypub-  ship  in  anticipation  of  the  increase  oi 

lie  charity.     Compare  Babb  v.  Reed,  j  the  city  and  with  the  intention  of  pos- 

Rawle  (Pa.)  151;  2S  Am.  Dec.  650.  sibly  erecting  thereon  a  church,  school, 

A  masonic  lodge  was  said  nut  to  be  a  or  hospital  when  needed,  were  not  ex- 
purelj  public  charity  in  Bangor  v.  Ma-  empt  from  taxation  as  a  place  of  "  pub- 
sonic  I^ge,  73  Me.  418;  40  Am.  Rep.  lie  worship"  or  a  "charitable  institu- 
369.  And  see  Massenburg  v.  Grand  tion."  Enaut  i'.  McGuIre,  36  La.  Ann. 
Lodge,  8t  Ga.  3ia.  804 ;  51  Am.  Rep.  14.     See  also  Boston 

1.  Haaonlc  lodsaa  have  been  held  en-  Soc,  etc.  v.  Boston,  129  Mass.  178. 
titled  to  exemption  from  taxation  as  Xluliiuanr  Sociotlai.  —  It  has  been 
charities,  under  the  statutes  of  several  repeatedly  decided  that  missionary  so- 
of  the  states.  Savannah  v.  Solomon's  cieties,  foreign  or  domestic,  are,  in  a 
''■'dge,  53  Ga.  93 ;  Indianapolis  v.  legal  sense,  charitable  institutions. 
Grand  Master,  35  Ind.  clS ;  State  v.  Maine  Baptist,  etc..  Convention  ti. 
Board  of  Assessors,  34  La,  Ann.  574;  Portland,  65  Me.gi;  Tappan  v.  Dub- 
State  V.  Addison,  3  S.  Car.  499.  lois,  45  Me.  111 ;   Preachers'  Aid   Soc. 


s  held  otherwise  in  Bangor     ii.  Rich,  45  Me,  551 ;   Everett  v.  Carr, 
T_j__   ^.  ...      .=     ._   ....      __■.,_   "-rtlet*,"^    -    --   ■'- 

Grand^Lodge,  81  Ga,  213,  "  t^u'l's   Church,  u  Met,   (Mass.)   J50; 


c  Lodge,  73  Me.  426;  40  Am.     59  Me,  325  ;   Bartfet  v.  King,  13  Mass, 
Rep.   369.      And   see    Massenburg    v.    537;   7  Am.    Dec.  99;    Sohier  v.   St. 
■  '     ■       "    "  Paul's   "■        •       " 


~*otiuil  benaflt  iaranuioa  ■AMHlUloiu  First    Untversalist    Soc,    v.   Fitch,  8 

have  been  held  not  entitled  to  exemp-  Gray  (Mass.)  411 ;  Jackson  v.  Phillips, 

tion  as  charitable  organizations  In  Mat-  14   Allen   {Mass,}   539;    Fairbanks   v. 

ter  of  Jones'    Estate,  50  Hun  (N.  Y.)  Lamson,  99  Mass,  533 ;   Going  v.  Em- 

603;   Lee  Mut,  F.  Ins,  Co,  I/,  State,  60  ery,   16   Piclt.    (Mass.J    107;    26   Am, 

Miss.  395.     But  the  Virginia  court  ar-  Dec,  645. 

rived  at  a  different  conclusion  in  Peters-  llmahtm— ,  —  In      Association     for 

burg  V.  Petersburg  Ben.,  etc,  Assoc,  Colored  Orphans  v.  New  York,  104  N. 

78  Va,  431;  8  Am.  &  Eng.  Corp.  Cas,  Y,  581 ;  18  Am,  &  Eng.  Corp.  Gas.  146, 

484.     As  to  whether  they  are  "purely  it  was  held  that  the  2Vfai  York  statute 

public  charities,"  see  Uie  preceding  exempting  almshouses,  was  not  con- 
fined to  almshouses  owned  by  the  pub- 
lic. And  In  Western  Dispen.iary  v. 
New  York  (Super.  Ct,),  4  N.  Y,  Supp. 

is  if  It  differs  547,  the  building  or  an  association  cx- 

from   one   that  Is  merely  charitable."  tendinggratuitousmedical  and  surgical 

Maine    Baptist,    etc,    Convention   v.  aid,  and  used  as  a  hospital  for  the  indi- 

Portland,  65  Me.  93,     See  also  Sal  Ion-  gent  sick,  was  held   an  almshouse.  And 

stall  -v.  Sanders,  11  Allen  (Mass.)  446;  see  also  New  York  Infant  Asylum  i>. 

Chamberlain  v.Stearns,iii  Mass.167.  Westchester  County,  31   Hun   (N,  Y.; 

Compare  Thomson  v.  Norris,  30  N.J,  116;  People   k.   Com'rs   of  Taxes.   36 

£(1.534.  Hun(N.  V.)3tl.    Com  farcin  rt\a.n- 
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or  general  law.  It  has  been  held  that  the  exemption  of  a  cem- 
etery includes  land  within  its  boundaries  acquired  for  burial  pur- 
poses, though  not  actually  used  therefor ; '  and  also  the  im- 
provements on  land  held  for  cemetery  purposes.* 

e.  Railroads. — It  has  been  said  that  the  property  necessary 
to  the  operation  of  a  railroad  is  not  subject  to  taxation,  even 
though  there  is  no  express  exemption  of  such  property  in  the 
charter  of  the  corporation  or  in  any  general  law  :  this  upon  the 
ground  that  a  railroad  is  a  public  work  and  is  exempt  upon 
general  principles'  applicable  to  all  public  property,"  But  this 
implied  exemption  has  been  denied,  and  cannot  be  said  to  be 
sustained  either  by  reason  or  authority.* 

The  exemption,  whether  express  or  implied,  is  confined  to  prop- 

derbilt's  Estate  (Surr.  Ct.),  lo  N.   Y.  the  cemeterir  \%   used   ai    a   sonrce  of 

Supp.  2^1.  profit,  It  ia  not  exempt.   Brown  v.  Pltts- 

A  MOlal  dab  was  held  entitled  to  the  burgh  (Pa.  1888),  16  Atl.  Rep.  43.     So 

exemption  under  the  Missouri  statute,  a    mere   dedication    or  appropriation 

State  V.  Lesueur  (Mo.  1890),  13  S.  W.  on  paper  le  not   enough.     Woodlawn 

Rep.  237.  Cemetery  v.  Everett,  118  MasB.  354. 

Pnpertr  H«ld  In    Tnurt.— Where  a        Where  a  city  bad  authorized  land  to 

statute   exempted    the   property   of  a  be  used  as  a  cemetery,  but  before  any 

charitable  or  aclentific  inBtitution  Trom  Interments  were   made  the  ordinance 

tBxalion,  it  was  held  that   the  exemp-  was  revoked,  the  land  was  still  held  es- 

tiiin  did  not  appl^  to  properly  held  in  empt  under  the   New   Tori  statute,  it 

trust  by  such  an  inatltution  for  an  ob-  being  of  such  a  character  that  it  could 

ject  foreign  to  the  purposes  of  its  incor-  not  be  used  for  other  purposes.    People 

poration.  Salem<Marine  Soc.  ii. Salem,  v.  Pratt,  i2u  N.  Y.  68. 
tS5  MasF.  319.  3.  Appeal    Tax    Ct.    v,     Baltimore 

teaud cToanil  ooenplMl  by  a  ehulta'  Cemetery  Co.,5oMd.  43a,  whereacor- 
lil*  corporattOD,  although  for  Its  chad-  poration,  In  addition  to  Its  cemetery 
table  purposes,  Is  not  exempt,  even  lands  proper,  had  acquired  old  buriiil 
though  the  lease  provides  that  the  grounda  with  the  Intention  of  selling 
lessees  (the  corporation)  shall  pay  the  them  to  increase  Its  funds,  it  was  held 
taxes.  Humphries  f.  Little  Sisters  of  that  such  grounds  were  exempt  from 
tlie  Poor,  39  Ohio  St.  101.  taxation  under  the  general  exemption 

An  Bzemptlon   bom   LookI   TuaUob  of  "all  property."     Swan  Point  Ceme- 

MU  not   SxBmpt   Proparty   bom   State  tery  v.  Tripp,  14  R.  I.  194. 
Taxe*.— By  a  special  act  the  Christian         S.  See  Worcester  v.  Western  R.  Co., 

Homefor  Intemperate  Men  is  exempted  4  Met.  (Mass.)  564;  Boston,  etc.,  R,  Co, 

from  local  taxation  or  other  purposes.  t>.  Cambridge,  8   Cush.   (Mass.)    137; 

This  has  been  held   not  to  exempt  it  Charlestown  v.  Middlesex  County,  1 

from  state   taxation;  and,  therefore,  a  Allen  (Mass.)   199;    Worcester  Coun- 

bequest  to  the  Institution  In  subject  to  tj   v.    Worcester,  116   Mass.   193;    17 

the  succession  tax.     In  re  Vanderhilt's  Am,  Rep.  159;  Boston,  etc.,  R.  Co.  v. 

EBlHle(SurT.Ct.).ioN.Y.  Supp.140.  Lowell,  etc.,  R.   Co.,    124   Mass.  368; 

1.  State  V.  North  Bergen,   43  N.J.  Railroad  v.  Berks  County,  6  Pa.  St.  70; 

L.  146.     But  in    Peoples,   Graceland  New  York.etc,  R.  Co-r-Sabin,  16  Pa. 

Cemetery  Co.,  86  III.  337,  property  not  St.   141;   Shamokin   Valley  R.  Co.  f. 

used  for  burial  purposes  was  held  not  Livermore,  47  Pa.  St  465 ;  S6  Am.  Dec. 

entitleil  to  exemption.     And  so  ground  553 ;  Schuylkill  Bridge  Co.  v.  Frailev, 

rented  to  a  sexton  to  use  as  a  residence  13  S.  &  R.  (Pa.)  411;   State  i>.  Middle 

and  garden,    was    held    not    exempt.  T^p.,  38  N.  ].  L.  270;    Vermont  Cent. 

Sute  V.  Lange,  16  Mo.  App.  46S.  R.  Co.  v.  Burlington,  18  Vt.  193. 

In  Mulrov  v   Churchman,  60  Iowa        4.  People  i>.  Com'rs  of  Taxes,  83  N. 

717,  it  was  neld  that  an  appropriation  Y.   460;    Burlington,  etc.,  R.  Co.  v. 

of  one  acre  In  forty  to  burial  purposes,  Spearman,   n  Iowa  113;  Illinois  Cent, 

would  not  give  exemption  to  the  whole  R.  Co.  v.  McLean  County,  17  111.  196; 

tract.     But   In    Penmylvamia,    where  Louisville,  cICt  Canal  Co.  f.Com„  7  B. 
X70 
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•crty  reasonably  necessary  for  the  purposes  of  the  corporation,* 

Mon.  (Ky.)  i6o;  Ludlow  i>.  Cincinnati  Western   R.  Co.,  4   Met.  (Mass.)   564; 

Southern  R.  Co.,  78  Kv,  357;  7  Am.  &  Vermont  Cent.  R.  Co.  v.  Burlington, 

Eng.  R.Cas.  331;  Cumberland  Marine  a8  Vt.  193;   Lthigh   Coal,  etc.,  Co.  v. 

R.Co.  V.  Portland,  57  Me.  444;  over-  Northampton  County,  8  W.  &  S.  (Pa.) 

rK/id^  Bangor,  etc.,  R.  Co.   v.  Harris,  334;  Railroad   w.  Berks  County,  6  Pa. 

31  Me.  533;  Providence,  etc.,  R.  Co.  v.  St.  70;  Illinois  Cent.  R.  Co.  i.  Irvin,73 

Wright,  3  R.  I.  459;  PhiladelphU,  etc..  III.  453  ;  Todd  County  v.  St.  Paul,  etc, 

R.  Co.  V.  Bayless,  2   Gill   (Md.)  355;  R,  Co,  38  Minn.  163;  31  Am,  &   Eng. 

Orange,  etc,  R.  Co.  v.  Alexandria,  17  R.  Cas.  4S3. 


In  State  1 
t,3a,  it  is  said:  "The  necessary  ap- 
pendages of  a  railroad  and  transporta- 
tion company  are  one  thing,  and  their 
appendages  which  may  be  convenient 
means  of  increasing  the  advantages  and 
promts  of  the  company,  are  another 
thing."  But  comfare  State  v.  Han- 
cock, 35  N.  T.  L.  .S4S,  disafproTing 
State  v.  Mansfield,  33  N.  ].  L.  510.  See 
also  State  v.  Leggett,  41  N.  J.  L.  319; 
"    "  Crawford 


Gntt.  (Va.)  176;  Northern  Indiana  R. 

Co.  t'.   Connelly,    10  Ohio   St.  160 ;  3 

Redfield  on  the  Law  of  Railways,  394. 

See    also    Cooley    on    Taiation     ( 3d 

ed.)  80. 

1.  Worcester  v.  Western   R.  Co.,  4 

Met.  (Mass.)  564;  Boston,  etc„   R.  Co. 

r.    Cambridge,  8  Cush.   (Mass.)    337; 

McCulloch  If.  Stone,  64  Miss.  378 ;  Mo- 
bile, etc.,  R.   Co.  V.  Moseley,  53    Miss. 

1J7;  Vicksburg,  etc.,  R.  Co.  v.  Lewis, 

68  MiiB.  391  Railroad  v.  Berks  County,    Milwaukee,  ' 

«  Pa.  St.   70;  Shamokin  Valley  R.  Co.     County,  39  Wis.  i 

V.  Livennore,47  Pa,  St.  465;  86   Am.         In   determining   whether   particular 

Dec.  553;  Erie  County  v.  Erie,  etc.,  property  of  a  railroad  company  is  "  nec- 
'Transp.  Co,  87  Pa. St. 437;  Eidridgei'.     essarlly  used  in  operating  the  road  "so 

Smith,  34  Vt.  4S4;  Sute  V.  Fuller,  40    as  to  be  exempt  under  the  statute,  the 

N.J.  L.  338;  State V,  Mansfield,  33  N.  question  is  whether  its  use  is  requisite 
J.  L.  510;  Philadelphia,  etc.,  R.  Co.  v.  for  the  full  performance  of  the  duty 
-    Nearr    (Del.    18S6},  8  Atl.   Rep.   363;     which  the  company  owes  to  the  public 

Wright  V.  Southwestern  R.  Col,  64  Gn.    as  a  common  carrier.     Milwaukee,  e' 

783;   Bibb  County  i>.  Central  R.  Co,  40 

Ga.  646 ;  St.  Louis,  etc.,  R.  Co.  v.  Lof- 

tin,  30  Ark.  693;   Day  If,  Joiner,  6  Bait. 

(Tcnn.)  441 ;  Ford  v.  Delta,  etc.  Land 

Co..  43  Fed.  Rep.  iSi;  Richmond,  etc., 

R.  Co.   V.   Alamance  County,   76   N. 

Car.   313;  84   N.   Car.   504;  7   Am.  & 

Eng.    R.   Cas.    339;    Belo   1      " 

County,  83  N.  Car.  415;  33 

6SS;  Milwaukee,  etc.,  ft.  Ce 

ford  County,  39  Wis.  116;  Milwaukee, 

etc.,  R.Co.'f.  Milwaukee,  34  Wis.  371 1 

Sute  V.  Baltimore,  etc.,  R.  Co.,  48  Md. 
^9;  Toledo,  etc.,  R.  Co.  v.   Lafavette, 

33  Ind.  36J ;  SL  Louis  County  v.   St. 

PauI.etc,  R.Co.,  45  Minn.  510;  Ram- 
sey County  TJ.  Chicago,  etc.,  R.  Co. 

Mir  -    ..   " 


Minn.  537;  Todd   County 


1.  537;  Todd   County  v.  St,  Paui\     48  > 
R.  Co,  38  Minn.   163;  31  Am.  &     Co. 
Eng.  R.   Cas.    482;   SL  Paul,  etc,   R.     In  ( 
Co.  r.  St  Paul  (Mil 
Rep.  925. 

IHMliictloA  B«tw»in  BaHntUl  Prop- 
«ftr  uid  tbat  of  Mara  OanTanlanoB. — It 
has  been  held  that  property  to  be  ex- 
-empt  must  be  essential  to  the  corpora- 
tion in  the  conduct  of  its  business, 
and  not  a  mere  convenience.  Stale  v. 
Mansfield,  33  N.  J.  L.  510;  Gardner  t>. 
-      :,  21    N    J.  L. 


R.  Co.  T.  Milwaukee,  34  Wis.  371! 

Oanal  Propaitr. — As   to  what  canal 
property  has  been  held  necessary  to  the 
operation    of   the    canal,   see    Wavne 
County  V.  Delaware,  etc..  Canal  Co., 
IS  Pa.  St.  351. 
Steamboats.— In    Illinois   Cent.   R. 
Forsyth     Co.  V.  Irvin,   73   111.  453,   steamboats 
~~    Rep.     were  held  not  essential  to  the  operation 
raw-     of  the  road,  and,  therefore,  not  exempt. 
Comfare  Osborn  i .  Hartford,  etc.,  R. 
Co,  40  Conn.  498.     In  State  v.  Haight, 
34  N.  J.  L.  319,  boats  used  by  the  com- 
pany were  held  essenilal. 

Botala  ow'ned  by  the  railroad  and 
used  as  a  eummer  resort,  are  not  ex- 
empt State  V.  Baltimore,  etc.,  R.  Co., 
,8  Md:  49;  State  v.  St  Paul,  etc..  R. 
'      '•'■  S89),   44   N.  W.  Rep.  63. 

etc.,  R.  Co.  V.  Crawford 
N.  W.  County.  48  Wis.  666,  it  was  lield  that 
a  building  used  principally  for  the  ac- 
commodation of  the  company's  travel- 
ers, was  exempt  under  the  statute.  In 
Milwaukee,  etc.,  R.  Co.  r.  Crawford 
County,  39  Wis.  116,  an  inn  was  held 
not  exempt,  although  it  was  intimated 
that  if  it  had  been  kept  exclusively  for 
the  accommodation  of  travelers  on  the 
road  it  wonid  have  been. 
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heldn 


and  sometimes  to  such   as  is  actually  used  therefor.'     And  it 


Short  ipiui  and  EtMm  iHotaIi  v 
held  exempt  in  Louisville,  etc.,  R. 
V.  Taylor,  68  MUb-  361.  And  in  S 
V.  Hancock,  35  N.  J.  L.  5,^7,  reven 
33  N.  J.  L.  315,  it  was  held  that  a  short 
spur  and  the   gravel    land  to  which 


,"«:«.' 


J  include  the  superstructure 
improvEinents.  See  also  Atlantic, 
.,  R.  Co.  V.  Yavapla  County  (AH- 
.a,  1889),  39  Am.  &  Eng.  R.  Cas.  543. 
n  Republican  Valley,  etc.,  R.  Co.  v. 
Chase  County,  33  Neb,  759;  48  Am.  & 
lea  were  exempc.  £ng.  R.  Cas.  641,  a  right  of  way  upon 

Brftncll  Koada. — The  charter  of  a  rail-  which  there  was  no  superstructure,  wat 
road  provided  thgt  the  road  and  its  ap-  held  subject  to  aeaesamentB  under  the 
purtenances  should  be  taxed  at  a  certain  Nebraska  statute.  For  the  construction 
rate, and  that  it  would  be  exempt  from  of  an  exemption  of  a  "right  of  way," 
other  taxation.  This  was  held  to  extend  "'  '  '  "     "^ 

to  a  branch  road.  Atlanta,  etc.,  R.  Co. 
V.  Allen,  IS  Fla.  637.  But  in  Wilming- 
ton, etc.,  R.  Co.  V.  Aisbrook,  146  U.  S. 
^79 ;  5,1  Am.  &  Eng.  R.  Caa.  687,  it  was 
held  that  the  exemption  of  the  main 
line  was  not  extended  to  branch  roads. 
Both  ol  these  cases  turned,  however, 
upon  the  peculiar  wording  of  the  char- 
ters and  the  exemption  clauses. 

Baction  Bdumi.— These  were  held  ex- 
empt in  Misihaiffi.  Vicksburg,  etc., 
R.  Co.  V.  Bradley,  66  Miss.  518.  Mi 

Slerfttora. — In  Detroit  Union  Depot,     thi 
etc.,  Co.  V.  Detroit,  88  Mich.  347,  and     we 
State  V.  Nashville,  etc.,  R.  Co.,  fe  Tenn. 
;  held  necessary 


e  operation  of  the  railroad.     But  in     6  Pa.  St.  70. 


Richmond,  etc.,  R.  Co.  v.  Alma- 
nac, 84  N.  Car.  504.  See  also  Chicago, 
etc.,  R.  Co.  1:  P'eople,  98  111.  351 :  5  Am. 
&  Eng.  R.  Cas.  94. 

Timber  Luidi.— In  Todd  County  v. 
St.  Paul,  etc.,  R.  Co.,  38  Minn.  168;  31 
Am.  &  Eng.  R.  Cas.  ^1,  timber  lands 
owned  by  the  company,  and  furnishine 
ties  and  timber  for  the  road,  were  held 

Loci  Cut  For  S»le  Upon  Ezampt  Land*. 

—In  State  «.  Norlhern    Pac.  R.  Co.,  39 
Minn,  sq,  it  was  held  that  logscut  from 
ipt  land  of  a  railroad  cotnpanjr, 
ere  not  themselves  exempt. 
Vftt«r   ftatloni  have   been   held  ei- 
Berks  County  11.  Railroad  Co, 


Re  Swigert, 
"       Illin   ■ 


,  119  111.  83;  S9  Am.  Rep. 
is  Cent  R.  Co.  v.  People, 
119  111.  137,  and  Milwaukee,  etc.,  R. 
Co.  V.  Milwaukee.  34  Wis.  271,  a  dif- 
ferent conclusion  was  arrived  at. 

A  wftratLonM  used  principally  for 
the  storage  of  freight,  has  been  held 
exempt.     Milwaukee,   etc.,    R.   Co.  i'. 

Milwaukee,   34   Wis.    J73.      Compare    emption  of  all  the   property  of  a 
Berks  County  v.  Railroad  Co.,  6   Pa.     road,    the    real    estate   of   a    railroad 
St.  70.  wag  held  exempt.     Richmond  v.  Rich- 

FrolfHt   and  paannKBT   dapoti  have     mond,    etc.,   R.   Co.,  31  Gratt.   (Va.) 
been  held  exempt  as  necessary  to  the     604;  Com.  v.  Richmond,  etc.,  R.  Co., 81 
enjoyment  of  the  franchise  of  the  com-     Va.  3^5  ;  24  Am.  &  Eng.  R.  Cas.  481. 
pany.     Northampton    Co.    v.    Lehigh         Fraucbiiea  of  Uia  Oorporatlon  Hald  t» 


BoUl,  rolling  and  Ut*  ttock,"  will 
rot  include  the  ehopK,  gtablet,  etc.,  of  a 
street  railway  company.  Atlanta  St. 
R.  Co.  V.  Atlanta,  66  Ga.  104. 

"Wooa.  yards  and  macblne  ■hopa"' 
were  held  not  exempt  in  Berks  County 
V.  Railroad  Co.,  6  Pa.  St.  70. 

_.._..       .Under  a   general   ex- 


Coa"l,  etc.,  Co.,  75    Pa.  St.'  461 
"        -         "   ■■        ■  "       S  Pa. 


County  V.  Railroad  Co.,  6  Pa.  St.  70. 
But  in  Portland,  etc.,  R.  Co.  v.  Saco,  60 
Me.  196,  it  was  held  that  where  the  ex- 
emption was  limited  to  "the  track  of 
the  road  and  the  land  on  which  it  is 
constructed,"  railroad  depots  were  not 
within  the  exemption. 

BlKbt  of  War.— An  exemption  of  the 
"  right  of  way  "  of  a  railroad,  has  been     peal. 
held    to    include     roadbeds,     stations,     v.  N 
workshops,    etc.,  constructed   thereon. 


Berks     be  Exampt  nndar  a  OoiiaraL  BzamptLon 
or  Uw  Property  of  tlu  KaUroad.— Wil- 
mington, etc.,  R.  Co.  V.  Reid,  J3  Wall. 
(U.S.)   264:   Raleigh,  etc.,  R.  Co.  v. 
Reid,  13  Wall.  (U.  S.)  369;  Pacific  R. 
Co.  I..  Maguire,   20  Wall.  (U.  S.)  44; 
State  v.  Berry,  17  N.  I.  L.  80;  Camden, 
etc.,  R.  Co.  V.  Hillegas,  18  N.  ].  L.  11 ; 
Camden,  etc.,  R,  Co.  v.  Cora'rs  of  Ap. 
"   N.  J.  L.  71.     See  also  Nichols 
Haven,  etc.,  Co.,  42  Conn.  103. 
mption  of    the  "      " 


Northern    Pac.   R.  Co.  v.  Carland.  5  etc.,  does   not  exempt   the   frdnchiee. 

Mont.  146,     But  in  Atlantic,  etc.,  R.  Co.  Allantic,etc,R.  Co.  v.  Commissioners, 

r.  Lesueur   (Arizona,  1SS8),  37  Am.  &  87  N.  Car.  119. 

Eng.  R.  Cas.  368,  this  exemption  was  1.  Milwaukee,  etc.,  R.  Co.  v.  Mil- 
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has  been  held  that  the  property  of  a  railroad,  which  is  entitled 
to  exemption,  is  only  such  as  is  within  the  limit  of  the  land 
which  the  corporation  is  authorized  to  take  by  proceedings  in 
invitum  under  the  power  of  eminent  domain.' 

If  property  is  designed  for  the  appropriate  business  of  a  rail- 
road company,  and  is  primarily  and  mainly  so  used,  it  does  not 
become  subject  to  taxation  by  reason  of  incidental  and  occasional 
use  for  other  purposes.*  But  it  has  been  held,  where  the  lan- 
guage of  the  exempting  clause  was  very  broad,  that  all  property 
of  the  corporation  was  exempt  from  taxation,  whether  used  for 
railroad  purposes  or  not." 

Sometimes,  public  lands  granted  to  railroads  are  exempted 
from  taxation  until  "  sold' and  conveyed  ; "  and  a  contract  to  con- 

iraukee,  34  Wis.  371;  ! 

gett,4i  K.  J.   L.  319;  P  .... 

roads  484.  State    v.    Niuhville,   etc.,  R.   Co.,    Ui 

In  Ramser  Countj  v.  Chicago,  etc  ,  Tenn.  438. 

R.  Ca„  33  Minn,  i;3i^  land  not  occupied  This  teat  waa  disapproved  tn  State 

by  the  railroad,  but  by  private  parlies  f.  Hancock,  35   N.  J,  L.  537,   on  the 

with  its  coheent,  was  held  not  exempt,  ground   that   the    power   to    condemn 

though  likeJy  to  become  necessary  in  all  property   necessary   to   the   opera- 

the  (utive  for  railroad  purposes.  tion  of  a  railroad,  is  not  given  by  all 

The   doctrine   in   Neiv   yeriey   has  charters. 

been  thus  lummed  up:  Lands  held  by  3.  Osborn  v.   Hartrord,  etc.,  R.  Co., 

a  corporation  for  future,  but  already  40  Conn.  49S;   Wright  v.  Southwestern 

contemplated,  use,   but  which  are,  in  R.  Co.,  64  Ga.  7S3;   Chicago,  etc.,  R. 

the   meantime,  let   to  individuals   for  Co.  t>.  Crawford  County,  48   Wis.  666. 

Dse,  are  taxable ;  lands  held  for  future.  See   also   Milwaukee,  etc.,   R.  Co.    -a. 

use,  such  use  being,  however,  at  present  Milwaukee,   34  Wis.   171;  Milwaukee, 

actually  contemplated,  are  taxable,  al-  etc.,   R.   Co.  v,  Crawford  County,  29 

though  vacant  and  unoccupied;  lands  Wis.  116. 

acquired  and  held  for  future  use,  which  8.  Osborn  v.  New  York,  etc.,  R.  Co., 

are  in  the  course  of  being  devoted  to  40  Conn.  491. 

such  use,  as  by  the  necessary  filling  of  ,  County  Taze*. — The  charter  of  a  rail- 
submerged  land,  are  not  taxable;  and,  road  exempted  its  slock  from  county 
perhaps,  lands  not  in  use,  but  in  good  taxes.  It  was  held  that  a  tax  levied  to 
faith  held  for  future  use,  the  need  for  pay  the  bonds  of  a  county  given  In  pay- 
which  is  apparent  and  not  remote,  are  ment  of  a  subscription  to  railroad 
exempt.  State  v.  Newark,  i;  N.  J.  L.  stock,  is  a  county  tax,  although  the 
315;  36  N.  J.  L.  519;  State  v.  Middle  bond  can  be  paid  only  out  of  a  tax 
Tp.,  38  N.  J.  L.  178;  Cook  T'.  Slate,  33  levied  for  the  special  purpose.  State  v. 
N.J.L  474;  State  r.Haight,3s  N.J.  Hannibal,  etc.,  R.  Co.  (Mo.  1889),  39 
X--  40;  State  I'.  Jersev  City,  41  N.  J.  L.  Am.  &  Eng.  R.  Cas.  547. 
471;  SUle  ['.  Blnnlnger,43  N.J.L.  538;  BtrMt  BaUwkjr,— An  ordinance  of  a 
State  V.  Fuller,  40  N.  J.  L.  31!!.  city  granted  a  company  the  exclusive 

But  the  test  of  actiuil   use  cannot  be  privilege  of  operating  a  street   railway 

applied  during  the  period  of  construe-  upon  certain  streets,  on  payment  by  the 

tion.     See  the  AViw  yprjej' cases  just  company  of  a  certain  sum  for  each  car 

cited.     State  v.  Wetherill.  41   N.  J.  L.  run   by   it.    This    payment  waa   held 

147:  Ramsey  County  V.  Chicago,  etc.,  not  to  be  a   tax  exempting  the  ccfm- 

R.  Co,  33  Minn.  537.  pany  from  an  W  valorem  tax  levied  by 

1,  Vermont  Cent.  R.  Co.  v.  Burling-  the  citv   on   property   within  the   city 

ton,  a8  Vt.  193;  Eldrldge  o.    Smith,  34  limits, 'but    exempting  merchants    and 

Vt.  4S4;    Milwaukee,  etc.,   R.   Co.  v.  o'thera  paying  a  license  or  specified  tax 

Milwaukee,    34    Wis.    171.     See    also  on  their  business  or  calling.     Newport 

Worcester  v.  Western  R.  Co.,  4  Met.  v.   South   Covington,  etc.,  R.   Co.,  89 

(Mass.)  564  :   Western,  etc.,  R.  Co.  v.  Ky.  19, 
178  ' 


>y  Google 


TAX  A  TION.  CnttonuuT  Ewmpttoiu. 

vey  has  been  held  equivalent  to  an  actual  conveyance,  so  as  to 
render  the  land  liable  to  taxation.' 

Where  two  companies  consolidate,  and  one  was  entitled  by  its 
charter  to  hold  its  property  exempt  from  taxation,  that  property 
remains  exempt  from  taxation  after  the  consolidation  ;  but  the 
exemption  does  not  extend  to  any  other  property  acquired  by 
the  consolidated  company,  either  at  the  time  of  the  consolidation 
or  subsequently  * 

/.  Manufacturers. — In  several  of  the  states, "  manufacturing 
corporations,"  "  property  engaged  in  the  manufacture  "  of  certain 
articles,  or  "manufacturers,"  are  exempt  from  taxation;  and  the 
question  frequently  arises  what  corporations  or  property  are 
within  the  statutes.  The  determination  of  the  question  depends 
largely  in  each  case  upon  the  wording  of  the  particular  statute 
under  which  the  exemption  is  claimed;  illustrative  cases  will  be 
found  in  the  note,* 


Mini 

Co.,  31  Minn.  344.   Coin/ar-e  Cairo, etc.,  etc.,  R.  Co.,  18  Wall,  (U.  S.)  206;  Phil- 

R.  Co.  V.  Parlts,  31  Ark.  131 ;  Ordway  adelphia,  etc.,  R.  Co.  v.  MaryUnd,  10 

r.  Stnith,  S3  Iowa  589;  Brown  County  How.    (U.     S.)    376;     Cbarleston    v. 

i'.Winona,etc.,LandCo.,38Minn.397.  Branch,  15  Wall.  (U.   S.)   470;  Greea 

A  retention  by  the  railroad  of  a  mere  County  *,  Connes,  109  U.  S,  104;  Cen- 

legal   title,   ie   not    sufficient.      Brown  tral  R.,  etc.,  Co.  v.  Georgia.  91   U.  S. 

County  iJ.  Winona,  etc..  Land   Co.,  38  665;  Chesapeake  etc.,   R.  Co.  v.  Vir- 

Minn.  397;  St.  Paul,  etc.,  R.Co.ti.Mc-  ginia,94  U.  S.  718;   SMte  v.  Philadel- 

"-    -'*  -    *"-      "-  phia,etc.,R.Co..4sMd,36i;  Charlotte^ 


.,  R.  Co.  V.  Gibbes,  17  S.  Car.  385  ; 

is  to  be  regarded   in   determining  the    31  Am.  U  Eng.  R.  Cas.  464. 
question  whether  a  eale  or  conveyance         But  the  new  corporation  is  subject  to 
of  the  land  hag  been  made.     St.   Paul,    the  lawe  existing  at  the  date  of  the  con- 
etc,  R.Co.ti.  McDonald,  34  Minn.  195;     solidation,  and,  if  at  that  time  there  ia 
Si.  Paul,  etc.,  R.  Co.  v.   Robinson,  40    a  constitutional    provision   subjecting^ 


I.  360;  Chippewa   County   v.   St.  all  corporations  to  taxation,  the  prior 

Paul,  etc.,  R.  Co..  41  Minn.  395.     See  exemption  of  one  or  both  of  the  old 

Sioux  City,etc.,  R.  Co.  v.Robingon,4i  companies   will   not   avail    them.     St 

Minn.  452;  39  Am.  &  Eng.  R.  Cas.  jio,  Louis,  etc.,  R,  Co.  u.  Berry, 41  Ark.  509; 

for  a  transaction  which  was  held  not  to  fff'^  '""3   U.  S.  461; ;   A  li  antic,  etc.  ^ 

defeat  the  exemption,  R.  Co.  v.  Geoi^a,  98  U.  S,  359;  Peters- 

In  Champaign  County  t.  Reed,   lOO  bur^  v.    Petersburg    R.  Co.,    39  Gralt. 

III.  304,  it  was  held  that  the  lands  were  ( Va.)  773  ;  Arkansas  Midland  R.  Co.  v. 

liable   to   taxation   when   sold   by   the  Berry,  44  Ark.  17;  Atlanta,  etc.,  R.  Co. 

company   and    paid   for.   although   no  v.  Stale,  63  Ga.  483, 
convevance  may  have  been  made.  Com-         A  nd  where  the  exemption  is  depend- 

fare  IllinoiB   Cent.  R.  Co.  is.  Goodwin,  enl  upon  some  act  to  be  performed  by 

94  111.  ibi  \  Stevens  County  -d.  St.  Paul,  one  of  the  corporations,  and  the  new 

etc.,  R.  Co.,  36  Minn.  467;  29  Am.   &  corporation    is   neither    required   nor 

Eng.  R.  Cas.  33j.  able  to  perform  such  acts,  it  will  not 

In  Miitnetata,'i/la.y  1st,  lathe  day  for  be  exempt.     State  v.   Maine  Cent.  R. 

determining  the  taxability  of  property.  Co.,  66  Me.  48S. 

tf  conveyed  before  May  1st.  the  land  is        S.  Tlio  ftre    IIuLiifactiirliiK  Oorporft- 

taxable   for  ihe   current  year;  if  after  tloni — (See  also  Manufacture,  vol. 

that  date,  it  is  not.     Martin  County  v.  14,  p.  357,  Manufacturbr,  vol.  14,  p. 

Drake,  40  Minn.  137;  37   Am.  &  Eng.  164;      Manufacturing      Corpora- 

R.  Cas.  3S<).  riON8,vol.  14,  p.313). — In  Netv  ftrsty, 

3.  Tennessee  v.   Whilworth,  117  U.  it   has    been   held    that   the   business 
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in  which  the  capital  is  invested  Co.,  41  La.  Ann.  715;  Hemeheim  v. 
and  used,  and  not  the  purposes  for  Alias  Steam  Cordage  Co.,  42  La.  Ann. 
which  the  cotnpanjr  was  formed,  716;  but  this  does  not  exempt  one  en- 
■s  expressed  in  its  certiRcBte  of  in-  gigeil  in  the  Tnanufaclure  of  cloth- 
corporation,  determines  its  llabilitj.  Ing  and  jeans.  Cohn  v.  Parker,  41  La, 
Press  Printing  Co.  v.  State  Board  of  Ann.  394. 

Assessors,    51    N.    J.   L.  75;  State  -v.  And  see  upon  the  construction  of  this 

State  Board,  47  N.  J.  L.  36.    See   also  article  307,  Benedict  v.  New  Orleans, 

Com. v.Arrott  Steam  PowerMillsCo.,  44   La.   Aan.  793;  Taylor  Bros.  Iron 

145  Pa,  St.  69.  Works   Co.   v.   New   Orleans,  44   La, 

ItevtpApar  PnUliUitx    uid  Frlntliis  Ann,  5J4;  Smith  t>.  Board  of  AsEeGEors, 

BulneM, — In   State  v.  Dupre,  43  La.  44  La.  Ann.  91. 

Ann.  j6i,  a   newspaper  publisher  was  Bhip  BnlldltiK  uid  BapAliiiV- — A  cor- 

held    within    the    exemption   of   "all  poration   incorporated    "for    the   pur- 

manufacturers,"      But  in   Nichoisonn.  pose  of  constructing   and   using  docks 

Parker,  44  La.  Ann.  76,  he  was  held  not  for    the   repairing,    building,    etc.,    of 

entitled  to  the  i^enefit   of  a  provision  vessels,"  is  not  exempt  under  the  Neiu 

exempting  "manufacturers  of  station-  Tork  statutes.     People  v.  New   York 

erf."     And   in    Press   Printing  Co.  i/.  Floating  Dry  Dock,  93  N.  Y.  487. 

State  Board  of   Assessors,  51   N,  J.  L,  Oai  Compuiln. — A  gas  company  has 

75,  a  newspaper  publisher  was  held  lax-  been  held  to  l>e   a  manufacturing  cor- 

able  as  to  the  business  of  publishing  the  poration  within  the  New  Tork  statute. 

paper,  but  exempt  as  to  his  job  print-  Nassau  Gae  Light  Co.  -v.  Brooklyn.  35 

ing  business.  Hun    [N.    Y.)    567;   aff'd  te  N.    Y. 

Loviiiana. — In  Jones  v.  Raines,  3J  409.     But  in  Covington  Gas  Light  Co. 

La.  Ann.  996,  a  sawmill  was  held  not  ii.  Covington,  84   Ky.  94,  it  was   held 

exempt  under  article  307  of  the  Louis-  otherwise.     See    also   Newport    Light 

iana  constitution.     So  a  manufacturer  Co.  -v.  Newport,  89  Ky.  454. 

of  wire  furniture,  Gast  u.  Board  of  As-  In    Pennsylvania,    .gas    companies 

aeaeors,  43  La.  Ann.  1104;  end  a  manu-  have  been  held  exempt  in  West  Ches- 

facturer  of  shoe-uppers,  Kicks  v.  Board  ter  Gas  Co,  v.  Chester  County,  w  Pa. 

of  Assessors,  43  La.  Ann.  1075.  ^*'   ^3^'  ^"'^  Coatesville  Gas    Co.    v. 

The  production  of  rice  flour  does  not  Chester  County,  97  Pa,  St.  476,  upon 
bring  the  producer  within  the  exemp-  the  ground  that  they  were  public  cor- 
tion  allowed  to  property  "  employed  in  porations,  and  therefore  not  subject  to 
the  manufacture  of  flour."  Slate  v.  taxation.  See  sufra,  this  title,  Rail- 
Board  of  Assessors,  34  La.  Ann.  ^74.  roads.  Comfare  Cora.  v.  Lowell  Gas 
So  the  exemption  of  propertyemployed  LightCo.,  la  Allen  (Mass.)  75.  Butsee 
in  the  manufacture  of  articles  of  wood,  section  10  of  Pennsylvania  Acts  of 
does  not  apply  to  articles  of  wood  which  1871;,  expressly  excluding  gas  companies 
are  not  ready  for  immediate  use  without  from  the  benefit  of  the  exemption  of 
further  manipulation,  such  ax  caliins  manufacturing  corporations.  Heldcon- 
and  planks ;  but  does  apply  lo  doors,  stitutional  in  Com.  v.  German  Brew- 
sashes,  blinds,  etc.  Carrie  I'.  New  Or-  ing  Co.  (Pa.  1891),  34  Am.  &  Eng. 
leans,  41   La.  Ann.  996,     A  cooper  is  Corp.  Cas.  363, 

exempt  under  this  provision.     New  Or-  In    Williams   v.   Rees,   3   Fed.  Rep. 

leans  v.  l^  Blanc,  34  La,  Ann.  1196-  But  883,   a   gas   company  was   held   not  a, 

vessels  used  to  convey  timtier  for  saw-  manufacturing  corporation, 

mill  purposes  are  not  exempt.     Martin  Electrlo  LlKht  Cnmpuilai, — An   elec- 

V.  New   Orleans.  38   La,  Ann.  397;  58  trie  light  company  was  held  exempt  as 

Am.  Rep,   194.     See  also  Carpenter  v.  a  manufacturing  corporation  In  People 

Brusle   (La.   1893),   13  So.   Rep.  483;  v.  Wemple,  129  N.  Y.  543,  664,     See 

Whitecastle     Lumber,     etc.,     Co.     v.  also   Beggs   v.  Edison  Electric   Light 

Browne  (La.   1893),  ll   So.  Rep,  485  ;  Co.  {Ala,  1891),  II  So,  Rep,  381. 

Placjuemine,  etc..  Imp.  Co.  v.  Browne  In  Com.  v.  Northern  Electric  Light, 

(La.  1893),  13  So.  Rep,  4E5;  Robertson  etc,  Co,,  141;  Pa,  St.  io5,8Uch  a  company 

V.    New   Orleans    (La.   1S93),   12   So.  washeldnot exemptunderihe/'eHajr/- 

Rep.  753.  vania  statute.     Com.  v.  Edison   Elec- 

Onder  the  exemption  of  "  properiy  trie  Light  Co.,  145  Pa,  St.  131, 

employed  In  the  manufacture  of  textile  A  m^iliiB  comiAUjr    was  held  'not  a 

products."  property  used  in  the  manu-  manufacturing  corporation  within  the 

faclureofcordage.ropes,  etc.,  is  exempt,  Neiu  rof  A  statute  in  Horn  Silver  Min. 

Waterbury   v.   Atlas   Steam   Cordage  Co.    v.    New    York,    143   U.   S.   305; 
175 


>y  Google 


TAXA  TION. 


The  exemption  is  confined  to  corporations  doing  a  substantial 
part  of  their  manufacturing  within  the  state.* 

The  exemption  extends  only  to  capital  and  property  actually 
employed  in  manufacturing.* 

But  the  manufacturer  does  not  forfeit  his  claim  to  exemption, 
where  the  property  is  used  principally  in  the  manufacture  of  ex- 
empt articles,  although  it  may  be  incidentally  employed  in  the 


.,  Co.  1 


aff'd  105   N.  y.   76.     See  also  Byer«     Arrott  Steam   Power   Mills   Co..    145 

People  V.  Horn  Silver  Mtn.  Co., 
105  N.  Y.  76;  aff'd  143  U.  S.  tos; 
State  f.  ATncrican  Glucose  Co.  (N.  J. 
(886),  15  Am.  &  Eng.  Corp.  Cm.  111; 
Norton' Naval   Coniitr.   Co.   i>.    State 


and  Greenville  Ice, 
ville.  69  Mies.  S6. 

protfnc*  dTUi*  8t*t«. — An  exemption 
ofarlicleB  manufactured  from  the  prod- 
uce of  a  state  U  held  not  to  preclude 
a  privilege  tax  upon  the  sale  of  liquors. 
Kurfh  V.  Stale,  86  Tenn.  134. 

OrgajtliAd  BxdtialTaly  for  iIuiiifutiiT- 

ISS  FnrpOMB. — The  Pennnylvania  stat- 
ute of  i88q  exempts  corporations  "or- 
ganized exclusivelj  for  manuficturing 
purposes  and  actually'  carrying  on 
manufacturing  within  the  state."  This 
was  held  not  to  include  a  corporation 
having  powem  to  engage  in  coal  min- 
ing, quarrying  and  manufacturing; 
Com.  I'.  Lackawanna  Iron,  etc.,  Co.,  129 
Pa.  St. 346;  Com.i.  Thomas  Iron  Co., 
I!  Pa.  Co.  Ct.  Rep.  654 ;  nor  a  corpo- 
ration authorized  to  speculate  in  the 
securities  of  other  companies.  Com. 
I..  Westinghouse  Electric,  etc.,  Co.,  mi 
Ph.  St.  afij. 

But  where  a  company  has  invested 
a  part  of  its  capital  stock  in  property     Atl.   Rep.   133.     Buildings 
not  used  for  manufacturing  purposes,     manufacturing  companies  for  theli 
an  apportionment  may  be  made.  Com.     ptoy^s  are  not  exempt,     '^-   - 


,    Standard 

Underground  Cable  Co.  v.  Attorney 
General,  46  N.  J.  Eq.  370 ;  19  Am.  St. 
Rep.  394;  State  v.  State  Board  of  As- 
sessora,  54  N.  ].  L.  430. 

But  in  People  t.  Wemple,  133  N, 
Y.  323;  37  Am.  &  En^.  Corp.  Caa. 
6)6,  It  was  held  that  a  foreign  corpo- 
ration doing  business  in  NeTo  fork, 
although  the  greater  portion  Is  done 
in  another  state,  was  within  the  ex- 
emption. By  chapter  3i;3  o£  the  AVw 
Tori  Laws  of  1S89.  the  exemption 
was  restricted  to  corporations  "wholly 
engaged  in  carrying  on  manufacturing 
within  the  state."  See  also  People  i'. 
Wemple,  138N.  Y.  581. 

1.  Appeal    of  Com.   (Pa.     "~ 


ted   I 


inghouse  Air  Brake  Co. 
Pa.  St.  176, 

In  Com.  V.  Mann,  150  Pa,  St.  64, 
vfrsing  1:  Pa.  Co.  Ct.  Rep.  190,  it 
held    that   where    a   corporation 
partly   engaged   in   other 


Ma- 


1  Co.,  1J9  Pa.  St.  360. 
See  also  West  Chester  Gas  Co.  ti,  Ches- 
ter Countv,  30  Pa.  St.  132. 

In  Franklin  Needle  Co.  v.  Franklin, 
65  N,  H.  177,  really  bought  tor  the  pur- 
■;   of  erecting    a  manufactory  


wholly  exempt,  but  that  a  tax     held  to  be  exempt  within  Nevi  tiamp- 


would  be  apportioned. 

An  Iron  corporation  leasing  a  mine  in 
another  state  was  held  not  exempt. 
Com.  V.  Copley  Iron  Co.,  ii  Pa.  Co, 
Ct.  Rep.  395.  And  in  Com.  v.  East 
Bangor,  etc.,  Co.,  lo  Pa.  Co.  Ct.  Rep. 
363,  it  was  held  that  a  quarrying  com- 
pany which  has  invested  part  of  its  cap- 
ital stock  in  quarry  lands,  U  not  exempt. 

The  corporation  must  be  brma  fide 
engaged  in  manufacturing,  and  where 
it  appeared  that,  though  organized  as 
a  manufacturing  corporation,  it  mere- 
ly supplied  steam  to  its  tenants  in 
order  to  rent  its  rooms  more  readily, 
it    was    held    not    exempt.     Com.    v. 


Gen.  Laws,  ch.  53,  ^  11 

A  manufacturing  company  which 
withdraws  from  business  with  the  inten- 
tion of  abandonment,  is  not  doing  busi- 
ness within  the  state.  State  v.  State 
Board  of  Assessors  (N.  J.  1S93),  35 
All.  Rep.  329. 

An  exemption  of  corporations  having 
fifty  per  cent,  of  their  capital  stock  em- 
ployed In  the  manufacturing  tnislness, 
cannot  be  objected  to  on  the  ground 
that  part  of  the  capital  stock  la  em- 
ployed in  disposing  of  the  manufac- 
tured product  of  the  plant.  In  re  Con- 
solidated Electric  Storage  Co.  (N.  J. 
1893),  16  Atl.  Rep.  983. 
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manufacture  of  other  articles,  intimately  connected  with  the  prin- 
cipal business.* 

As  long  as  the  factory  exists  and  the  property  and  machinery 
are  dedicated  to  the  exempt  purposes,  the  exemption  continues, 
though  there  may  be  temporary  interruptions  in  the  operation  of 
the  factory.  But  where  a  lease  is  made  of  the  property  for  the 
purpose  of  closing  the  factory,  in  order  to  limit  production  and 
prevent  competition,  the  right  to  exemption  is  forfeited.* 

g.  Stock— (See  also  Corporations,  vol.  4,  p.  2jzd). — Upon 
the  question  whether  an  exemption  of  the  corporate  property, 
franchises,or  capital  stock  from  taxation,  exempts  also  the  shares 
of  stock  in  the  hands  of  the  stockholders,  there  has  been  some  con- 
flict. The  determination  of  the  question  depends,  in  each  case, 
largely  upon  the  words  used  by  the  legislature  in  the  charter  or 
statute  granting  the  exemption.' 

On  the  other  hand,  it  is  very  generally  held  that  an  exemption 

1.  State  r.  Board  of  Assessors,  4 

Ann.  514-  State  ».  Jor       . 

In  ca^amanufacturerorharnMsand  A  bank  charter  provided  that  the 
saddlery,  who  carries  with  his  slock  of  corporation  should  paj  "  to  the  trfasur/ 
manufactured  goods  B  small  assortTTient  of  this  commonwealth,  twentj-five 
of  other  articles,  not  manufactured  by  cents  on  each  one  hundred  dollars  of 
him,  but  which  constitute  a  necessBry  stock  held  and  paid  for  In  said  bank, 
accessary  to  his  business,  has  l>een  once  which  shall  be  in  full  of  all  tax  or  bo- 
assessed,  and  has  paid  the  tax  on  such  nus."  This  was  held  to  exempt  the 
properly,  an  additional  assessment  will  stockholders  from  a  tax  upon  the  shares, 
be  annulled,  as  one  made  on  property  Johnson  v.  Com.,  7  Dana  (Ky.J  338. 
which  is  nontaxable,  under  Lonisiama  In  Gordon  d.  Appeal  Tax  Ct.,  3  How. 
Const.,  art.  307,  exempting  from  taxa-  (U.S.)  147,  it  was  held  that  the  exemp- 
tion tlie  product  of  materials  employed  tion  of  a  bank  from  "any  further  tax  or 
in  the  manufacture  of  harness  and  sad-  burden  "  exempted  the  shares  of  stock, 
dierj.  Smith  v.  Board  of  Assessors,  The  charter  of  a  railroad  company 
44  La.  Ann.  91.  provided  that,  "  all  machines,  wagons, 

S.  Waterburj  v.  Atlas  Steam  Cord-  vehicles,  and  carriages  purchased  with 

"  '  '  ...  -  the  funds  of  the  company,  and  all  their 
works  constructed  under  the  authoritv 
of  this  act,  and  all  profits  which  shall 
accrue  from  the  same,  shall  be   vested 

„   .      .  in  the  respective  shareholders  of  the 

erty  from  taxation  for  a  term  not  ex-  company  forever  in  proportion  to  their 

cecding  ten  years,  does  not  confer  au-  respective  shares,  and  the  same  shall  be 

thority  to  exempt  the  same  property  for  deemed   personal  estate   and   shall   be 

a  second  period  of  ten  years.    Boodv  11.  exempt  from  any  public  charge  or  tax 

Watson,  63  N.  H.320;  Academy  p.  TEx-  whatsoever."    This  was  held  to  exempt 

eter,  58  K.  H,  306;   People  tr.  Daven-  the  shares  of  stock   of  the   respective 

port,  91   K.  V.  574;    State  v.  Bank  of  shareholders.    Com.  i'.  Richmond,  etc., 

Smyrna,  l  Koust.  (Del.)  99;   Cook  on  R.   Co.,  81  Va.   355;  34  Am.  &   Eng. 

Stock  and  Stockholders  (id  ed,),  *  568.  R.  Cag,  48).      See  also   Richmond  v. 

%.  tMaas  In  wMoh  the  Sxamiitioti  was  Richmond,    etc.,    R.    Co.,     11    Gratt, 

BeM  to  BxMnd  (0  ths  Stiusa.— Where  (Va.)  604. 

the  property  ot  an  Incorporated  com-  In  Tennessee  ik  Whilworth,  31  Fed. 

pany,  or  the  company  itself,  is  by  its  Rep.  75,  aff'g  1 17  U.  S.  139,  it  was  held 

charter   exempted   from   taxation,   the  that  a  provision  that  "  the  capital  stock 

shares  of  the  company  in  the  hands  of  of  said   company  shall   be  forever  ex- 

theslockholders  are  alsoexempted from  empt  from  taxation,  and  the  road,  with 

the  same  taxation.     States.  Powers, 34  all  its  (jitures  and  appurtenances,"  ei- 

N.J.L..400;  State  1'.  Branin,  33  N.J.  empted   the   shares,  the  court    saying, 
as  C.  of  L.— ta                        177 
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of  the  shares  of  stock  from  taxation,  exempts  the  corporate  prop* 
erty,  franchises,  and  capital  stock.* 


follows  that  each  part  or  share  must  be  In    Sute    v.    Memphis    City    ^ank 

exempt."      See   aUo   New  Orleans   v.  (Tenn.   1893),   19  S,   W.  Rep.   1045,  a 

Houston,  119  U.  S.  165.  provision   in   the    company's    charter. 

In  Farrington  i'.  Tennessee,  95  U.  S.  that  there  should  be  a  slate  tax  "on  the 

679,  the  bank  charter  provided  that  the  amount  of  capital  stock  actually  paid  in 

bank  "shall  pay  to  the  state  an  annual  ...     in  lieu  of  all  other  tanes  and 

tax  of  one-half  of  one  per  cent,  on  each  aseessrnents,"  was  held  not  to  exempt 

thare  of  the  capital   stock   subscribed,  the  shares. 

which  ihall  be  in  lieu  of  allother  taxes.''  1.  Cook  on  Stock  and  S(ockhold«ra 
It  wBB  held  that  the  words  "in  lieu  of  (id  ed.),  f)  566;  Cooler  on  Taxation 
all  other  taxes,"  as  thus  used,  meant,  in  (2d  ed.)  313;  Baltimore' ir.  Baltimore, 
lieu  ofall  other  Uxes  that  might  be  im-  etc.,  R.  Co.,  6  Gill  (Md.)  iS&\  48  Am. 
po«ed  on  that  subject  of  taxation,  vii.,  Dec.  J31 ;  Stale  v.  Wilson,  jj  Md.  638; 
thesharesof  the  capital  stock;  and  that,  Frederick  County  r.  Farmers,  etc.. 
accordingly,  it  excluded  a  tax  on  those  Nat.  Bank,  48  Ind.  117;  Anne  Arundel 
shares  assessed  upon  them  against  the  County  i',  Annapolis,  etc.,  R.  Co.,  47 
individual  shareholder  as  his  propertv.  Md.  591 ;  Richmond  t'.  Richmond,  etc., 
.  See  also  New  Orleans  t:  Carondelet  R.  Co.,  31  Gratt.  [Va.)  604;  Scotland 
Canal,  etc.,  Co.,  36  La.  Ann.  396;  Bibb  County  v.  Missouri,  etc.,  R.  Co.,  65 
County  17.  Central  R.  Co.,  40  Ga.  646;  Mo.  ii^  Bank  of  Cape  Fear  i.  Ed- 
Smith  V.  Burlev,  9N.  H,  423.  wards,  5  I  red.  (N.  Car.)  516.     See  also 

0mm    Holding   Uiat    til*    BxMspUon  Middlesex  R.  Co.  v.  Charleston,  S  Allen 

Dou  sot   Bztend  to  tlu   Bharaa.  —  In  (Mass.)  330. 

Union   Bank  v.  Sute,  9  Yerg.  (Tenn.)  In  Foster   v.  Stevens,  63  Vt.  175,  it 

490,  it  was  held  that  a  provision  in  the  was  held  that  a  statute  providing  for  a 

charter  of  a  bank,  "  that  in  considera-  direct  tax  upon  the  capital  of  a  bank,  is 

tion  of  the  privileges   granted  by  the  a  tax  upon  the   shares  of  stock  held  by 

charter,    the    bank   agrees    to    pay  the  its   stockholders.      See  also   Bugbee  i'. 

state  annually  one-half  of  one  percent.  Stevens,  63  Vt.  185. 

on  the  amount  of  the  capital  slock  paid  In  Slate  v.  Union,  etc..  Bank  (Tenn. 

in   by  the  stockholders  other  than  the  1893],   19  S.   W.   Rep.   75S,   a  charter 

stale,"  operated   by  way  of  contract  to  provision  that  the  payment  of  a  certain 

restrict  the  state  in  taxing  the  corpora-  per  cent,  on  each   share  of  stock    sub- 

tion  in  respect  of  its  capital  stock  to  the  scribed  shall  be  in  lieu  ofall  other  taxes, 

rate  mentioned,  but  not  to  prohibit  the  was   held   to   protect    from  any   other 

state  from  a  separate  and  additional  tax-  taxation,   the  capital   stock  as  well  as 

ationof  each  stockholder  upon  his  indi-  the  shares  held  by  the  stockholders;  and, 

vidual interest  as  Hstockholder.  Andsce  also,  to  protect   them  from  any   privl- 

Memphls  v.  Farrington,  8  Baxt.  (Tenn.)  lege  or  license  tax. 

539,  where  it  was   said,  "Capital  stock  In   the  case,  however,  of  Wilming- 

and   shares   of  stock  are  two   distinct  ton,  etc.,  R.  Co.  1:   Reld,   64   N.   Car. 

propert{es,and  an  exemption  of  the  one  116,   It  was  held  that   an  exemption  of 

does   not    thereby   neceBsarlly   exempt  shares   of  stock  does  not   exempt  the 

the  other,  nor  the  taxation  of  the  latter  corporate     franchise     from     taxation. 

operate  as  a  tax  on  the  former,  so  as  to  Raleigh,   etc.,   R.  Co,  v.   Reid,  64  N. 

interfere  with  its  exemption  from  such  Car.  155.     And  in  State   v.  Petwav.  1 

buidens."      In  Belo  v.  Forsvth  County,  Jones    Eq.    (N.    Car.)    396,  it   was  field 

83  N.  Car.  41.';;  33  Am.  Rep.  6SS,  it  was  that  a  charter  provision  that  the  shares 

held  that  an  exemption  of  the  corporate  of    stock    should   be   taxed   a    cerlaln 

really  does   not  exempt  the  shares  of  amount,  did  not  prevent  a  tax  on  divi- 

Gtock.  And  see  Appeal  Tax  Ct.  v.  Rice,  dends. 

5oMd.302;  Tax  Cases,  12  Gill  &  ].(Md.)  Von  -  reatdent  Stookholdar  —  ForeUn 
117:  Anne  Arundel  County  r>.  Annapo-  Oorporatlan. — Under  a  statute  which, 
lis,etc.,R.Co..47Md.  1:91;  CJ/frf  in  Cook  like  the  O*ro  statute,  exempts  from  tax- 
on  Stock  and  Stockholders  (2d  ed,),  ation  shares  of  slock  in  corporations, 
4  568,  as  holding  that  an  exemption  of  "  the  capital  stock  of  which  is  taxed  in 
the  corporate  property,  franchises  or  the  name  of  the  company,"  shares  of 
178 
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Ordinarily  an  exemption  of  the  capital  stock  is  equivalent  to 
the  exemption  of  the  property  into  which  the  capital  stock  has 
been  converted,  unless  a  contrary  intention  is  in  some  way  mani- 
fested.* But  the  mere  exemption  of  the  capital  stock  will  not 
exempt  the  company  and  tangible  property  where  the  grant  by 
its  terms  discriminates  between  the  capital  stock  and  such 
property.* 

h.  Miscellaneous. — For  the  construction  of  various'statutes 
conferring  exemption  from  taxation  upon  certain  classes  of  prop- 
erty and  persons,  see  note  3. 


tion  of  its  propertj  Ihereln  Bituated,  are  Mclver  v,  Robinson,  53  Aia.  456. 

not  exenipt.     Sturgcs  v.  Carter,  1 14  U.  FrlTlleE*    Tax  —  Ueeni*    Tu.  —  In 

S.  511,     See  alBO  Worth  r.  Ashe  Coun-  Grand   Gulf,   etc.,  R.  Co.  i:  Buck,  53 

tr,  90  N.  Car.  409:  San  Francisco  v.  Miss.  246,  it  was  held  that  the  exemp- 

Fry,  63  Cal.  470;  i  Am.  &  Eng.  Corp.  tion  of  the  stock  «nd  propertj"  of  a  cor- 

Cae,  431.  poration  precluded  a  privilege  tax.   See 

A  non-reeident  stockholder,  who  l«  also  Wilmington,  etc.,   R.  Co.  v.  Reid, 

taxed  on  his  Mock   in   the  Male  -where  13  Wall.  (U.S.)  264;   Mobile,  etc.,  R. 

he  resides,  cannot  defeat  that  tax  by  Co.  i^.  Moselej.  52  Miss.  117, 

reason  of  exemptions  enjoyed   within  But  in  New  Orleans  i>.  New  Orleans 

the    state    creating     the     corporation.  Canal,  etc.,  Co.,   12   La.  Ann.   105,  an 

Cook  on   Stock  and  Stockholders  (id  exemption  of  bank  stock  from  taxation 

ed.),  4568;  fiV/B^  Appeal   Tax  Ct.  i'.  was  held  not  to  preclude  a  license  tax. 

Patterson,  50  Md.  354;  Appeal  Tax  Ct.  1.  Memphis,  etc..  R.  Co.  v.  Gaines,  97 

I.  Gill,   50    Md.  377;   Cleveland,   etc.,  U.  S.697;  ScotlandCounty  r.Mlssouri, 

R.  Co.  V.  Pennsylvania,  15  Wall.  (U.  etc.,  R.  Co..  65  Mo.  tag;  Hannibal,  etc., 

S.)  300.  R.  Co.  V.  Shacklett,  30  Mo.  550;  New 

Au   EzsmpUoii  ll&r  tw  Wftlved.— An  Haven   v.  City  Bank,  31   Conn.   106; 

exemption  of  stock  may  be  waived  by  Richmond   v.   Richmond,  etc.,  R.  Co., 

the   company   accepting   a   subsequent  21   Gratt.  (Va.)  604;   Bibb  County  v, 

statute  impofiingatai.     Cook  on  Stock  Central,  etc.,  R.  Co.,  40  Ga.  646;  Rome 

and  Stockholders  (id  ed.),  4  j^;  Han-  R.  Co.  v.   Rome,    14  Ga.   175;   Lacka- 

nibat,  etc.,  R.  Co.  i'.  Shacklett.  30  Mo.  wanna   County  v.  First  Nat.  Bank,  94 

551 ;  Macon,  etc.,  R.  Co.  v.  Goldsmith,  Pa.  St.  mi. 

61  Ga.  463;  but  a  corporation  cannot  3.  Atlantic,  etc.,  R.  Co.  v.  Allen,  15 

waive  its  exemption  as  against  its  bonds  Fla.  637. 

previously  issued.     Hand  v.  Savannah,  Thus,  where  the  railroad  with  its  Dx- 

etc.,  R.  Co.,  17  S.  Car,  219;  12  Am.  &  tures  and  appurtenances  was  exempted 

Eng.  R.  Cas.  49j;  Cooley  on  Taxation  from  taxation  for  only  twenty  years, 

(2d  ed,)  313.  and  the  capital  stock  was  exempted  for- 

lAOoma. — An  exemption  of  stock   is  ever,  it  Is  clear  that  the  road  and  fixtures 

an  exemption  of  the  gross  income  of  a  could  not  represent  the  capital  slock  for 

corporation.     State  i'.  Hood,   15  Rich,  the  purpose  of  taxation,  and  they  are 

(S.  Car.)  177.  subject  to  taxation  at  the  expiration  of 

HAUoBftl  Bank  Bbaret. — The  purpose  the  twenty  years,  Memphi8,etc.,R.  Co. 

of  the  revenue  law  of  1868,  in  exempt-  i',  Gaines,  97  U,  S.  697;   3  Tenn.  Ch. 

ing  "all  shares  of  the  capital  stock  of  604  ;  St.  Louis,  etc.,  R.  Co.  r.  Loftin,  98 

corporations  which  are  required  to  list  U.  S,  563;  105  U.  S.  158. 

their   property   for   taxation,"   was,  to  S.  Baaka.  —  See      also     National 

avoid  the  double  taxation  which  would  Banks,    vol.     16,    p.    143;     Savings 

result    from    the  taxation  both  of  the  Banks,  vol.  21,  p.  516;  aufra,  this  title, 

property  of  which  the  capital  stock  con-  Slock. 

silts,    and   the    shares    of  slock   which  Kentucky  Gfn.  St„  ch.  9a,  art.  1.  f  I, 

represent  the  same  property.     This  ex-  providing  that  slate  and  national  banks, 

emption  has  no  application  to  shares  of  and    "other   institutions  of   loan    and 

the  stock  of  a  national  bank,  whose  cap-  discount,"  shall  be  taxed  in  a  certain 

ital  conalsts  mainly.  If  not  entirely,  of  manner  fn  full  of  all  state,  county  and 
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municipal  taies,  has  reference  only  to  the  ten  years.    In  re  House  Resolution 

incorporated   "  institutionB,"   and   does  (Colo.  1886),  21  Pac.  Rep.  471. 

not  apply  to  a  private  unincorporated  A   parcel  of  land   was  entered  and 

bank,  which  is  tniable  under  the  gen-  paid  for  as  a  placer  mining  ciaim,  and 

era!  law.  Bowling  Green  v.  Barclay,  91  entered  in  the  United  Slatei  land  office 

Ky.  66.  as  a  mineral  entry.     But  within  a  few 

Proverty   of  Inaue  ptnoii. — Where  months  after  the  issuance  of  the  patent, 

land,  owned  by  an  insane  person,  and  the  land  was  made  a  subdivision  of  the 

exempted,  under  lo-wa  Code,  ^  711,  from  city  of  Leadville,  a  map  of  such  subdi- 

taxation,  was  sold  by  hlsguardianunder  vision,  showing  its  division  into  blocks 

an  oriler  of  court,  it  was  held  that  the  and  lots,  being  filed  in  the  recorder's  of- 

land  continued  to  be  exempt  until  the  fice  of  the  proper  county.    There  was 

sale  and  conveyance  had  been  approved  no  evidence  that  the  lot  was  In   fact  a 

by  the  court.    Ordway    i-.  Smith,    153  mine  or  miningclaim.     It  was  held  that 

Iowa  J89,  the  land  was  not  exempt  from  taxation 

Jndca'a    ftalarr, — The  article  of  the  under  the  Colorado  statute  exempting 

/.cufii'iiaa  Const,  which  declares  that  mines  or  mining  claims  bearing  gold  or 

the  judges,  both  of  the  supreme  and  in-  silver  or  other  precious  metals.     Dyke 

lerior  courts,  shall  at  stated  times   re-  v.  White,  17  Colo.  196. 

ceive  a  salary  which  shall  noi  be  dimin-  An  exempllon  of  mines  and   mining 

ished  during  their  continuance  in  office,  claims   does   not   cover  the   flumes   or 

exempts  the  salary  of  a  judge  from  tax-  machinery   necessarv    to    work    them, 

ation.     New   Orleans   v.   Lea,   14   La  Hart  ir.  I'lum,  14  Cal,   148;  Gold   Hill 

Ann.  T94.  V.  Caledonia  Silver   Min.  Co.,  5  Sawy. 

BoWlTax.— J/jMouriRev,  St,,i50ii,  (U.  S.)  575. 

exempting  from  road  tax  the  property  of  KortffMM, — An  exemption  of  mort- 

all  persons  residing  within  the  limiU  of  gages  from  taxation  will  not  be  held  to 

an  incorporated   village  or  town,  em-  include   so-called  building   association 

braces  the   property   of  non-residents,  inortgages,  of  which  the  sum  to  be  paid 

Stater. Wabash,etc.,R.Co.,9aMo.i66,  eventually  Is  uncertain.     AppMl   Tax 

Oronnx    Oropa.— (See    also   Crops,  Ct.  *.  Rice,  50  Md.  302. 

vol,  4,  p,  887,)  A  Ne-w  jtrsey  statute  provided  that 

Fruit-trees  are  not  exempt  from  tax-  "  hereafter  no  mortgage  or  debt  secured 

•tion  as  "growing  crops,"  under  Call-  thereby  shall  be  assessed  fortaxation, 

fornia  Const.,  art.   ij,  f  i.     Cottle  v.  unless  a  deduction   therefor  shall  have 

Spitzer,  65  Cal.  456;   53  Am.  Rep.  305.  been  claimed  by  the  owner  of  the  land 

Keahanlca'  Tooli. — A  printer  is  a  me-  and  allowed  by  the  aasessors."      This 

chanlc  within  the  meaning  of  the  term  was  held  not  to  apply  to  a  mortgage 

as  used  in  the  lo-aia  Code  exempting  upon  exempt  lands.     State  v.  Lanti,  53 

the  tools  of  any  mechanic  from  taxation,  N.  J,  L.  573. 

and  his  press  materials,  etc.,  constitute  Under  the  Vermont  statute  exempt- 
his  tools,  and  as  such  are  exempt,  ing  from  taxation  personal  estate  owned 
Smith  f.  Osburn,  53  Iowa  474.  But  it  by  an  inhabitant  of  that  state,  which  is 
has  been  held  in  Mi'siisirffi  that,  a  situated  and  taxed  in  another  state,  a 
printing  press  owned  by  a  practical  debt  evidenced  by  a  promissory  note 
printer,  editor  and  publisher  of  a  news-  owned  by  an  inhabitant  of  I'ermom/ 
paper,  and  necessary  to  his  business  as  was  held  to  be  taxable  there,  although 
such  printer  and  publisher,  is  not  ex-  secured  on  land  in  another  state,  where 
empt  under  Missisiipfi  Code,  $  468,  the  mortgagee's  interest  is  taxed  as  real 
which  provides  that  "  the  tools  of  any  estate,  the  note  and  mortgage  being  in 
mechanic  necessary  forcarrying  on  his  the  possession  of  their  owner's  agent, 
trade "  shall  be  exempt.  Frantz  i'.  who  lived  where  the  land  was  situated. 
Dobson,  63  Miss.  631 ;  60  Am.  Rep.  66.  Bullock  v.  Guilford,  59  Vt.  516. 
See  also  Tools,  Capital  of  IIoii-T«iU«iita. — Under  the 
HbUBandlllningClaliua.— Theconsti-  New  York  statute  exerapting  agents  of 
tution  of  Colorado  provided  that  mines  moneyed  corporations,  or  capitalists, 
and  mining  claims  should  be  exempt  from  taxation  "  for  any  moneys  in  their 
from  taxation  for  the  period  often  years  possession,  or  under  their  control,  trane- 
framthedateoflhcndoptlon  of  thecon-  mitted  to  them  for  the  purpose  of  in- 
stitution, "  and  thereafter  mny  be  taxed  vestment,  or  otherwise,  and  exempting 
as  provided  by  law."  It  was  held  that  demands  belonging  to  the  non-residents 
legislation  wa^  required  to  render  such  of  the  state  sent  to  or  deposited  in  thi* 
property   taxable  at  the   expiration  of  stale   for  collection,"  it  was   held  tbAt 
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X.  Thz  Lett — 1.  Heaning  of  Term. — The  term  "  levy  "  is  here 
used  to  indicate  the  legislative  act,  whether  state  or  local,  which 
determines  that  a  tax  shall  be  laid,^  and  is  to  be  distinguished 
from  the  levy  on  property  incident  to  the  enforcement  of  the 
collection  of  the  tax,  in  which  sense  the  term  is  also  used.* 

2.  How  Hade — a.  Generally. — In  rare  instances  the  constitu- 
tion provides  for  the  levy  of  a  tax  without  the  assistance  of  the 
legislature ;  '  but,  as  a  general  rule,  a  levy  can  be  made  only  by 
legislative  enactment,^  within  the  limits  and  in  the  form  prescribed 

fore%n  capital  sent  within  the  state  for  Ga.  J27 ;   Cruikshanks  v.  Charleston, 

investment  is  protrcted  from  taxation,  i    McCord    (S.   Car.)   360.     And  see 

whether   invested    or  uninvested,  and  Burlington,  etc,  R.  Co.  i'.  Cass  Countj, 

whetiier  the  securities  received  therefor  16  Neb.  136. 

•reUkenoutor.orremain  in  thestateror  A   law   authorizing  or   dErecting  a 

collection.  Williama  v.  Wajne  Countj',  city  council  to  levy  a  tax  does  not  exe- 

78  N.  Y,  561.    Under  the  above  statute,  cute  itself.     It  merely  enjoins  a  duty 

money  sent   into  the  state  for  invest-  upon  the  cit;^  council,  and  the  tax  can- 

ment  is  exempt  from   taxation  as  well  not  be  enforced  in  the  absence  of  an 

after  the  death  of  such  non-resident  as  actual   levy  by   the   council.     State   v. 

before.     People  v.  Com're  of  Taxes,  42  Humphreys,  it,  Ohio  St.  510. 

Hun    (N.   Y.)    560,   aff'jr   105    N.   Y.  Where  corporate  authorities  are  re - 

619:  People  f.  Coleman  (Supreme  Ct.),  quired    to    levy  and    collect    a    suffi- 

14  N.  Y.  Supp.  565.  cicnt  tax  to  pay  interest  annually,  and 

L  State  T.  Maginnis,   j6   La.    Ann.  to  liquidate  the  principal  of  a  specified 

Ss8;Perry  County  v.  Selma,  etc.,  R,  debt  within  the-time  specified  for  its 

Co.,  58  Ala.  546;    Maguire  :'.   Mobile  payment,  it  is  a  standing  and  continu- 

County,  71  Ala.  401.  ing  levy  so  long  as  the  bonds  remain. 

In  Morton  v.   Comptroller  Gen'l,  4  unpaid.     Davis  r.  Brace,  82  III.  541. 

S.  Car.  430,  it  is  said  that  three  things  3.  Sheldon  v.  Van  Buskirk,  t  N.  Y. 

are  essential  to  the  levy  of  a  tax :  Hrst,  -  473 ;    Waterman   v.   Harkness,  3   Mo. 

the  ascertainment  of  a  sum  cerUin,  or  App.  494.     In   Valle  v.  Fargo,  I   Mo. 

that  can  be  made  certain,  to  be  imposed  App.   344,  the  word  "levy     was  said 

upon  the  collective  body  of  taxpayers;  to  be   synonymous   with  "collect,"  or 

second,  a  legal  impositioii  of  that  sum  "raised  by  execution." 

as  an  obligation  on  the  collective  body  S.  Walcott  v.  People,i7  Mich.  68;  San 

of   taxpayers;  and  third,  an  apportion-  Francisco,    etc.,   R.   Co.  v.   Board   of 

ment  of  such   sum  among  individual  Equalization,  60  Cal.   iz ;  State  i'.  Mc- 

taxpayers   so  as  to  ascertain  the  part  Every,  75  Mo.  ^30. 

or  share  that  each  should  bear.     And  The   Lovitiaaa  Constitution  confers 

see  People  v.  Brooklyn,  4   N.  Y.  419;  authority  to  levy   a  tax  for  levee  pur- 

55   Am.  Dec.  156;   Brewster  v.  Syra-  poses  directly  upon  levee  commission- 

cuse,    19  N,  Y.    116;   Woodbridge   v.  ers   within   their    respective    districts. 

Detroit,  8  Mich.  274.  requiring  no  action  of  the  legislature, 

In  Moore  u.  Foote,  3]  Miss.  469,  the  except  the  division  of  the  state  into 
term  "  levy,"  when  used  in  relation  to  levee  districts,  and  a  provision  for  the 
county  taxes,  was  held  to  include  not  election  or  appointment  of  commission- 
only  the  ascertainment  of  the  amount  ers.  Davis  v.  Green,  40  La.  Ann.  181. 
necessary  to  be  raised,  but  also  the  4.  New  Orleans  Cotton  Exch.  v. 
performance  of  all  such  acts  as  wouid  Board  of  Assessors,  35  La.  Ann.  1  lu; 
authorixe  the  tax  collector  to  proceed  Forman  v.  Board  of  Assessors,  31;  La. 
locollectit.  Ann.Sjs;  Lott  i'.  Ross,  38  Ala.is6; 

Where  the  levy  is  bv  a  subordinate  Slate  v.  Mobile  County,  73  Ala.  ^5 ; 

political  division,  it  commonly  consists  Betlison  v.  Budd,  21  Ark.  578;   Cairo, 

of    two   distinct   acts    of    leeislation:  etc.,  R.   Co.   v.    Parks,   31   Ark.   T42; 

first,  that  of  the  state  giving  uie  power  Vanover  v.  Davis,  27  Ga.  354;   Norria 

lotBx;aDdsecond,that  of  the  local  au-  v.   Russell,  5   Cal.   249;   Houghton   v. 

Ihority  laying  the  tax  under  thepower  Austin,  47  Cal.  646:  Slate  v.  St.  Louis, 

M  given.     Doe  v.  HcQuilkin,  S  Blackf.  etc.,  R.  Co.,  74  Mo.  163;   Ellis  i'.  Peck, 

(Ind.)  335;  Hawkins  i'.  Jonesboro,  63  45  Iowa  114;  Early  v,  Whitlingham, 43 
181 
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by  the  constitution,*  and  by  a  duly  authorized  and  properly  con- 
stituted legislative  body.*  The  computation  of  the  amount  to  be 
raised,  however,  and  the  determination  of  the  rate  per  cent,  nec- 
essary to  raise  it,  may  be  assigned  to  other  than  legislative 
officers.* 

Iowa  162;  Ri-eraon  v.  Laketon  Tp.,  52  Abb.  App.  Dec.  (N.  Y.)  15;  Gilbert  v. 

Mich.  r;io;  FolkcrtsT,  Power,  42  Mich.  Huston,  Litt.  SeL  Cas.  {Ky.)  133;  Sute 

383;  McCready  II.  Senton,  29  Iowa  356;  «.   Wood  Bide,  8   Ired.   (N.   Car.)   104; 

Rep.  ai4 ;  Stale  v.  Haeood,  13  Wells  v.  Austin,  59  Vt.  " 


;   State   ».  Piatt,  %    S.   Car.        The  levj;  of  a  tax  being  a  legislative 


1 

150;  16  Am.  Rep.  647;  Cniikal 
Charleston,  t  McCord  (S.  Car.)  360;  neither  make,  nor  cause  to  be  made,  a 
State  r-.  Charleston,  2  Speart  (S.  Cat.)  new  assessment  if  the  one  complained 
623;  Morris  V.  Tinker,  60  Ga.  466;  of  is  erroneous.  State  Railroad  Tax 
Allen  -0.  Peoria,  etc..  R.  Co.,  44  111.  85;  Cases,  92  U.  S.  575. 
Webster  v.  People.  98  111.  343;  Doe  Where  a  citv  is  authorized  to  levy  a 
V.  McQuilkin,  S  Blackf.  (Ind.)  335;  tax  upon  such 'wards  or  lots  as  a  jury 
Bright  V.  McCullough,  37  Ind.  223;  of  six,  selected  by  the  council,  shall 
Daily  I',  Swope,  47  Miss,  367;  Meri-  determine  according  to  the  benefit  re- 
Wether  r.  Garrett,  102  U.  S. 472;  Zanes-  ceived,  such  proceeding  is  not  a  jury 
ville  I'.  Richards,  5  Ohio  St.  S90;  Bangs  trial,  but  a  special  proceeding  in  ihe 
I'.  Snow,  I  Mass.  181;  Bullock  -v.  nature  of  a  commission  for  a  public 
Curry,  3  Mete.  (Ky.)  171.  And  see  purpose,  and  the  voice  of  a  majority 
Stetson  V.  Kempton,  13  Mass.  273;  7  will  prevail  in  making  the  assessment. 
Am.  Dec.  145;  Litchfield  v.  Vernon,  41  Soens  v.  Racine,  10  Wis.  271.  See  also 
N.  Y.  123;  Virginia,  etc.,  R.  Co.  t.  Steele-Ji.  Blanton,  1  Lei  (Tenn.)  514; 
Washington  County,' 30  Gratt.  (Va.)  People  t.  Bennett,  54  Barb.  (N.  Y.)  480. 
471;  Richmond  v.  Daniel,  14  Gratt.  The  action  of  the  legislature  should 
(Va.)  ^85;  Lisbon  v.  Bath,  31  N.  H.  be  such  that  no  further  It^slation  will 
319;  Simmons  v.  Wilson,  66  N.  Car.  be  necessary  to  authorize  the  collection 
336;  Columbia  V.  Guest,  3  Head  of  the  tax.  Morton  v.  Comptroller 
(Tenn.)  413.  Gen'l,  4  S.  Car.  430. 

I.  People  11.  Kings  County,  51  N.  Y.  S.  Edwards   11,   People,  88   111.    340; 

5S6;   Crugcr  b.  Dougherty,  43   N.  Y.  Mustard  v.  Hoppess,  69  Ind. 334;  State 

107 ;  Steckert  v.  East  Saginaw,  33  Mich.  v.  Maginnis,  26  La.  Ann.  558 ;  Wells  xu 

no;    Slate  !■.  St.  Louis,  etc.,  R.  Co.,  74  Burbank,    17    N.   H.   393;    People    v. 

Mo.  166;   Brodie  *.  McCabe,  33   Ark.  Queens   County,   1    Hill  (N.   Y.)   195. 

690;  Dean  v.  Lufkln,  54  Tex.  265.  And  And  see   State  v.   Hagood,  13   S.  Car. 

see  Parker  v.  Wayne  County,  104  N.  46;  Morion  v.  Comptroller   Gen'l,  4  S. 

Car.  166.  Car.  430;  San  Francisco,  etc.,  R.  Co.  v. 

A  tax  levied  before  a  constitutional  State  Board  of  Equalization,  60  Ca].  ti. 

provision   limiting   the   amount  to   be  A  levy  imposed  by  the  justices  of  the 

raised  bv  tax  takes  etfecl,  is  not  affected  county  courts,  who  are  not  elected,  but 

bv  it.     feurlington,  etc.,  R.  Co.  v.  York  appointed,  Is  not  contrary   to  «  provi- 

Countj-,  7  Neb.  487.     And  in  Slate  v.  sion  in  the  bill  of  rights   that  men  can- 

Maginnis,  36  La.  Ann.  558,  it  was  held  not  be   taxed  for  public   uses   without 

to  be  no  ground  for  resisting  a  tax  thai  their  own  consent  or  that  of  their  rep- 

the  state  debt  had  reached  the  amount  resentalives.    Case   of   County   Levy, 

limited  by  the  constitution,  unless  the  5  Call  (Va.)  139;  Lockhartii.  Harring- 

object  for  which  the  tax  was  levied,  or  ton,  i  Hawks  (N.  Car.)  408. 

the  law  authorizing  it,  was  unconstitu-  Authority  given  by  the  legislature  to 

tional.  certain  commissioners,  to  ascertain  and 

In  Spring  T'.Olney,  78  111.  loi,  a  pro-  determine  the  amount  of  a  particular 
viso  in  a  clause  of  a  statute  that  "no  indebtedness,  is  not  an  exercise  of  judi- 
tax  ehall  be  levied  under  this  section  cial  power  by  the  legislature,  Shaw  v, 
unless  iwo-thirds  of  all  the  aldermen  Dennis,  10  111.  405.  And  in  Salem  Turn- 
elected  shall  vote  in  favor  of  the  same,"  pike,  etc.,  Corp.  I/.  Essex  County,  100 
waB  held  not  to  apply  to  the  whole  sec-  Mass.  283,  it  was  held  that  a  statute, 
tion,  but  only  to  the  lax  mentioned  in  providing  for  laying  out  the  road  and 
that  particular  clause.  bridges  of  a  turnpike,  as  a  public  high- 

S.  See    Lamoreaux    v.    O'Rourk,   3  way,  and  for  tlie  appointment  of  com- 
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b.  The  Apportionment. — The  apportionment  of  a  tax  is  the 
determination  of  the  proportion  to  be  borne  by  each  person  or 
thing  or  political  subdivision,  and  the  assignment  to  each  of  its 
share  of  the  burden.*  Taxes  cannot  be  laid  without  apportion- 
ment, and  the  power  to  tax  necessarily  involves  the  right  to 
apportion  the  tax.^ 

The  levy  may  be  apportioned  among  all  the  people  of  the 
state,  or  among  those  residing  within  a  particular  district  only  ;* 
the  legislature  being  the  final  judge  upon  all  questions  of  policy, 
as  well  as  of  fact,  involved  in  the  determination  of  a  taxing  dis- 
trict.*   Taxing  districts  may  be  as  numerous  as  the  purposes  for 

missioners  \>y  the  court,  to  determine  sion  of  a  state,  includes  the  power  to 

what    cities   and   towns   are   benefited  apportion  the  tax;   but  the  apportion- 

therebv,  and  in  what  portions  and  man-  ment  must   be  made  according  to  the 

ner  thev  shall  pay  the  expense  thereof,  strict  terms  of  the  power.     See  Boj'ce 

was  not  unconstitutional  as  imposing  on  t>.  SebHng,  66  Mich,  sio. 
the  judiciary  the  exercise  of  legislative         S.Oliver   i:    Washington   Mills,   II 

or  executive  power,  or  assuming  to  the  Allen  (Mass.)  274 ;   Turner  v.  Althaus, 

l«islaturetbeeierciseofjudicia]power.  6  Neb.  54;    Blanding  v.  Burr,  13  Cal. 

In  Morton  I'.  Comptroller  Gen'l,  4  S.  343;  Stewart  r.  Polk  County,  30  Iowa 

Car.  430,  It  was  held  that  a  statutory  9;   Augusta  Bank  -v.  Augusta.  49  Me. 

direction  to  an  ofHcer,  to  give  notice  an-  ;o7  ;  Guilford  -d.  Chenaneo  County,  13 

nuallv  to  each  county  auditor  of  the  N.  Y.  143;  Chicago, etc.,  R.  Co.  i'.  Otoe 

rates'authorized  by  law  to  be  levied  for  County,  16  Wall.  (U.  S.)  667. 
the  various  state  purposes,  delegates  to        t.  Litchfield  r. Vernon,  41  N.  Y.  113. 

such  otficer  the  duty  of  fixing  the  rate  And  see   Shaw  v.  Dennis,  10  111.  405; 

percent,  in  all  cases  In  which  the  legis-  Spright  f.  People,   87  111.   595;   Sedg- 

lature  has  furnished  the  data  for  mak-  wick  County  v.  Bunker,   16   Kan.  490; 

ing  the  commutation,  but  has  not  RxEd  Wallace  v.-  Shelton,  14  La.  Ann.  403; 

the  rates.  Sheley  v.  Detroit,4S  Mich.  431;   War- 

1.  Woodbndgei'.Detroit,SMlch.374.  renv.Grand  Haven,  30  Mich.  24;  Case 

The  apportionment  of  a  tai  Includes  *.  Dean,  t6  Mich.  11;  SUte  v.   Fuller, 

the   determination   of   the   proportion  34N.J.  L.  327;  Wells  -v.   Burbank,  17 

thereof,  which  shall   be  borne  by  each  N.  H.  393;  Gordon  v.  Cornes,  47  N.  Y. 

subordinate     political     division.       See  608;  People  i/.  New  York,  etc.,  Dock 

Bovce  1^.  Sebrlng,66Mich.3io;  People  Co.,  63  How.  Pr.  [N.  Y.)  451:  U.  S. 

■  I'.  )ackson  Countv,  34  Mich.  337.  11.   Memphli,   97   U.  S.   384;   WaUton 

Where  the  statute. does  not   require  v.   Nevin,  138  U.  S.  ^78;    Spencer  v. 

any  particular  form  to  be  adopted,  or  Merchant,  135   U.  S.  34s;  Stanley  11. 

the  word  "  apportion  "  to  be  used  in  the  Albany  County,  131  U.S.  ^50;  Mobile 

record,  the  mathematical  computation  County  v.  Kimball,  1 01  U.S.  691;  Lar- 

by  which  Is  ascertained  the  amount  of  amie  County  v.  Albany  County,  93  U. 

stale   and  county   tax  to  be  raised  by  S.  307. 

«ach    township,   need    not    appear   of        DAlagatlon  of  Power  t«  Farm  Dlatrlcu. 

record,  but  simply  the  result  reached  — The   authority  to   form  taxing    dis- 

by  such  computation.     Boyce  v.  Seb-  tricts  may  be  exercised  directly  by  the 

ring,  66  Mich.  310.  legislature,  or,  in  case  of  local  taxes,  it 

3.  People  V.  Brooklyn,  4  N.  Y.  419 ;  may  be  left  to  local  boards  or  bodies ; 
5^  Am.  Dec.  1^6;  Gordon  v.  Cornes,  but  in  such  case,  the  determination 
47  N.  Y.  608;  Litchfield  v.  Vernon,  41  must  be  made  by  a  body  possessing, 
N.  Y.  IJ3;  People  v.  New  York,  etc.,  for  the  purpose,  legislative  power,  and 
Dock  Co.,  63  How.  Pr.  (N.  Y.)  451;  whose  action  must  be  as  conclusive  as 
Bowles  f.  State,  37  Ohio  St.  35;  Bon-  If  taken  bv  the  legislature  Itself.  Tee- 
sail  V.  Lcl^non,  19  Ohio4i8;  Scovill  garden  «.'Raelne,s6  Wis.  S4s;Hoyt  v. 
V.  Cleveland,  i  Ohio  St.  126;  Cincin-  East  Saginaw,  19  Mich.  39;  Blake  v. 
nati  I".  Gwynne,  10  Ohio  191 ;  Allen  v.  People,  109  111.  504;  /»  re  Sackett,  etc., 
Drew,  44  Vt,  174.  Sts.,  74  N.  Y.  95;  In  re  Church,  9a  N. 

I>etos«tl»»  of  Um  Poww.— a  power  to  Y.  i ;  Genet  v.  Brooklyn,  99  N.  Y.  196; 

Ux,  conferred  upon  a  municipal  divl-  Spencer  v.  Merchant,  100  N.   Y.  585. 
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which  taxes  are  levied,*  and  need  not  be  coextensive  with  the 
political  divisions  of  the  state,^  though  they  should  conform  as 
nearly  as  possible  to  the  section  to  which  the  benefit  of  the  col- 
lection and  expenditure  of  the  tax  will  inure.* 

The  tax  must  be  apportioned   in  a  uniform  manner  upon  the 
property  selected,*  and  the  legislature  cannot  impose  the  whole 

But  see  5t«te  v.   Elizabeth,  44  N.  J. 
L.  S7I. 

The  people  aflecled  by  the  formation 
of  a  taxing  district  need  not  be  con- 
sulted as  to  its  extent.  Prince  Geor^'s 
County  n.  BtadenBburg,  51  Md.  465; 
Kuhn  V.  Board  of  Education,  4  W.  Va. 
499.     But  wher 


Bush  (Ky.)  547;  Waterville  w.  Kenne- 
bec County,  59  Me.  So ;  State  -a.  Engie- 
Kood,  41  N.t.  L.  154;  Brown  v.  Hert- 
ford, 100  N.  Car.  gji ;  St.  LouIb  v.  Speck, 


ing  district  is  required  of  several 

lalitiea,   it  must  consist  of  the 

majority   in   each  of  the 


municipalities  to  be   affected.     People 
^.Salomon,  SI  111.  37. 

The  courts  cannot  interfere  with  the 
operation  of  statutes  levying  and   ap- 

Ertioning  taxes,  when  no  question  of 
jlslacive  power  is  involved.  Blanding 
V.  Burr,  13  Cal,  343 ;  Broadway  Baptist 
Church  T>.  McAtee,  S  Bush  (Ky.)  508; 
8  Am.  Dec.  480;  Abergnst  v.  Louisville, 
J  Bush  (Ky.)  171 ;  Layton  v.  New  Or- 
leans, 13  La.  Ann.  515;  Alcorn  v.  Hamer, 
38  Miss.  651 ;  Virginia  City  v.  Chollar- 
Poiosi,  etc,  Min.  Co.,  a  Nev.  86 ;  State 
ji.  Fuller,  34  N.  J.  L.  317;  Hingham, 
etcT  Bridge,  etc.,  Corp.  v.  Norfolk 
County,  6  Allen  (Mass.]  353. 

In  J?c  Flower.  55  Hun  (N.  Y.)  :s8. 
It  was  held  that  in  the  levy  and  appor- 
tionment of  the  burden  of  a  tax,  the 
legislature  may  refer  to  a  void  assess- 
ment, for  the  purpose  of  lixing  the 
■mount  and  the  property  selected. 

1.  Shelby  Co.  Judge  i).  Shelby  R. 
Co.,  s  Bush  (K^.)  laj;  Atty.  Gen'I  v. 
Cambridge,  16  Gray  (Mass.)  J47;  Sa- 
lem  Turnpike,  etc  Corp.  v.  Essex 
County,  100  Mass.  382. 

In  Lexington  v.  McQuillan,  9  Dana 
(Ky.)  5'3;  3,S  Am.  Dec.  159.  it  was  held 
that  each  square,  so  far  as  its  streets 
and  sidewalks  are  concerned,  may  be 
considered  as  s  distinct  municipality  or 
local  public. 

1.  Woodbridge  v.  Detroit,  8  Mich. 
374;  Williams  V.  Cam  mack,  17  Miss. 
Ka;  61  Am.  Dec.  50S;  People  v.  Cent- 
ral Pac.  R.  Co.,  43  Cal.  398 ;  Updyke  v. 
Wright,  81  lit.  m;  Shaw  v.  Dennis,  10 
111.  405;  Conneli  v.  ConnersTille,  8  Ind. 

88;  Shelby  County  Judge  ti.  Shelby  R. 
}.,  5  Bush  (Ky.)  315;  Lexington  v. 
McQuillan, 9  Dana  (Ky.)  513;  35  Am. 
Dec.  159;    Malchus    v.  HIgnlands,  4 


N.  Y.  532;  People  v.  Brooklyn,  , 
Y.  419;  5<  Am.  Dec.  356;  Bowies 
State,  37  Ohio  St.  35;  State  f.  Fayette 
County,  37  Ohio  St.  516;  Philadelphia. 
V.  Field,  i;8  Pa,  St.  jao;  Luehrman  v. 
Shelby  County  Taxing  Dist.,  i  Lea 
(Tenn.)  415;  Langhorne  i'.  Robinson, 
aoGratt.  (Va.)  661.  But  see  State  v. 
Chamberlain,  37  N.  J.  L.  38S;   State  ii. 


The  legislature  has  the  right  to  im- 
pose local  taxation  for  local  purposes. 
upon  any  district  or  extent  of  territory 
less  than  the  whole  state,  whether  the 
people  to  be  affected  are  citizens  of  the 
same  county,  or  memlierB  of  the  same 
corporation,  or  residents  of  the  same  po- 
liUcal  division  of  the  state,  or  not.  Al- 
corn -0.  Hamer,  38  Miss.  65a.  And  see 
Daily  v.  Swope,  47  Miss.  367. 

In  Northampton  o.  Hampshire  Coun- 
ty, 14s  Mass.  108,  a  statute  providing 
tnat  the  funds  of  a  corporation  organ- 
ized for  charitable  purposes  should,  for  - 
the  purposes  of  taxation,  be  equally  ap- 
portioned amoDg  eight  different  townsr 
was  upheld. 

8.  See  Merrick  v.  Amherst,  11  Allen 
(Mass.)  500;  Oliver  v.  Washington 
Mills,  II  Allen  (Mass.)  i63;  Bright  v. 
McCullough,  a7  Ind.  aai;  Chandler  i>. 
Reynolds,  19  Kan.  149 ;  Exchange  Bank. 
u.  Hines,  3  Ohio  St.  i;  St.  Louis  f. 
Speck,  67  Mo.  403;  States.  U.  S.,  etc.. 
Express  Co.,  60  N.  H.  119;  Oilman  v. 
Sheboygan,  a  Black  (U.  S)  510;  Hagar 
V.  Reclamation  District,  111  U.  S.  701  \. 
Louisiana  v.  Pilsbury,  105  U.  S.  295. 

A  tax  levy  made  outside  the  fetatc 
limits  is  without  authority  of  law,  and 
void.  Marion  County  v.  Barker,  3c 
Kan.  358. 

i.  There  may  be  a  discrimination  In 
the  subjects  of  tsxation,  but  there  mutt 
be  unilormily  In  the  tax  upon  the  se- 
lected subjects;  no  iodividual's  property 
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burden  upon  a  single  taxing  district,  or  that  of  a  single  district 
upon  a  portion  only  of  the  property  owners  of  the  district ;' 
though  different  methods  and  rates  of  apportionment  may  be 
adopted  in  different  districts,*  and  the  legislature  may  vary  the 
rule  or  method  of  taxation  in  respect  to  different  descriptions  of 
property,'  or,  as  frequently  is  done,  may  exempt  one   class  of 


ean  be  suhjectcd  to 
others  are  required 
erty  of  the  eame  description.  l.exing' 
ton  I'.  McQiiilUn,  9  Dana  (Ky.)  513; 
^5  Am.  Dec.  159.  And  see  Sutton  v. 
Louisville,  5  Dana  (Ky.)  iS;  Wood- 
bridge  v.  Detroit,  8  Mich.  274 ;  People 
D.  Salem,  10  Mich.  474;  4  Am.  Rep. 
400;  Merrick  t.  Amhersl,  11  Allen 
(Mass.)  J04;  Com.  r,  Hamilton  Mfg. 
Co.,  13  Allen  (Mses.)  298;  Tide- 


heavier  tax  than  adelphia,  II  Pa.  St.  147;  J9  Am.  Dec, 
prop-  759-  And  see  Fletcher  v.  Oliver,  jc 
Ark.  289;  Slack  v.  Maysville.  etc..  R. 
Co.,  13  B.  Mon,  (Ky.)  I  ;  Cheaney  v. 
Hooser,  9  B.  Mon.  (Ky.)  330;  Parham 
T).  Decalur  County,  9  Ga.  341  ;  Doe  v. 
Deavore,  8  Ga.  479. 

A  levy  upon  property,  in  excess  of  the 

Ero  portion  ate  amount  necessary  to  be 
;vied  upon  it  to  produce  the  sum  re- 
quired to  be  raised,  is  unauthorized  by 


Dec.  634  ;  Taylor  v 

(Tenn.)  349 ;  Albany  City  Nat.  Bank  v. 
Maher,  9  Fed.  Rep.  884;  Blanding  v. 
Burr,  13  Cal.  34J  ;  Booth  v.  Woodbury, 
33  Conn.  1 18 ;  Macon  v.  Pattv,  S7  MUb. 
37S;  WelU  V.  Burbank,  17  fj.  H.  393 ; 
SUte  I'.  U.  S,,  etc..  Express  Co.,  60  N. 
H.  aig;  Stale  i'.  Cox,  38  N.  J.  L.  302 ; 
Henry  t.  Chester,  15  Vt.  460, 

The     apportionm— •    —     ""—     ---" 


.    Rockford,   t 


.    Co.,  76 


A  tax  cannotbeimposeduponaliody 
ofindividuals  selected  out  of  a  general 
class,  ivi thou t  apportionment  or  equal- 
zation  as  between  them  and  the  general 
lass,  or  as  between  themselves.  Wil- 
on  I'.  Sutter  County,  47Cal. 91;  Primm 
V.  Belleville,  59  111.  14a;  Hale  v.  Ken- 
1  and  osha,  39  Wis.  599.  And  see  Brown  v. 
red  to  Hoadley,  la  Vt.  473;  McCormack  ir. 
be  one  act ;  and  each  item  of  a  'tax  levy  Patchin,  53  Mo.  33;  State  v.  Tax  Col- 
need  not  be  separately  apportioned,  lector,  3  Bailev  (S.  Car.)  654;  Dyar  f, 
San  Francisco,  etc..  R.  Co.  v.  State  Farmington,  70  Me.  527  ;  Hunt  u.  Brew- 
Board  of  Equalization,  60  Cal.  ii.  er,  6S  Me.  263;  Farnsworth  Co.  v.  Lis- 
The  distribution  is  usually  required  bon,  62  Me.  451;  Railroad  Tax  Cases,  13 
to  be  BO  made  that  the  burden  shall  be     Fed,  Rep.  735. 

shared  according  to  the  eetate,  real  and  a.  See  People  v.  Central  Pac.  R.  Co., 

personal,  which  each  person  may  pos-  43  Cal.  398;  Ottawa  County  v,  NelEon, 
less.  See  Oliver  v.  Washinglon  Mills,  19  Kan.  2341  Firemen's  Ins. 'Co.  v.  Balti- 
II  Alien  (MasE.)  2(18:  State  x:  U.  S.,  more,  ai  Md.  296;  Woodbridge  r.  De- 
elc.  Express  Co.,  60  N.  II.  119;  Hollz-  troil,  8  Mich.  374;  Fulgum  v.  Nashville, 
claw  ['.  Russ,  49  Ga.  115.  S  Lea  (Tenn.)  635.     Butsee  McGavisk 

In  State  ii.  Kansas,  etc.,  R.  Co.  (Mo,  -o.  State,  34  N.J,  L.S09. 
1893),  12  S.  W.  Rep.  'ill,  it  was  held  Those  who  are  chief  partakers  of  the 
thatproperty  which  never  goes  upon  the  benefils  of  local  public  works,  chould 
aaseasors'  books  is  not  to  be  considered  bear  proportionately  a  larger  share  of 
in  determining  the  amount  of  taxable  thecost.  Daily  t>.Swope,47  Miss.  3^. 
property  in   the   county  upon  which  a        »,  Davenport  i>.  Mississippi,  1  '       " 


1.  Albany  City  Nat.  Bank  v.  Maher, 
9  Fed.  Rep.  884:0'Kane  li, Treat,  25  III. 

S8;  Palmer  v.  Stiimph,  19  Ind.  339; 
ycraon  v.  Utley,  16  Mich.  176;  Dor- 
V.  Boston,  13   Allen    (Mass.)  223; 


19  Am.  Dec.  243;  Talbot  County  v, 
Qjieen  Anne's  County,  50  Md.  360; 
Stale  V.  U.  S.,  etc.,  Express  Co.,  60  N, 


Co.,  16  Iowa  348;  Sacramento  ?'.  Crock- 
er, 16  Cal.  no;  SUte  v.  Tax  Collector, 
I  Bailey  (S.  Car.)  654;  Ould  v.  Rich- 
mond, 23  Gratt.  ( Va.)  464 ;  14  Am.  Rep. 
139.  And  see  Wallace  i>.  Shelton,  14 
l.a.  Ann.  503;  Pleuler  v.  State,  11  Neb. 
547 ;  Youngblood  v  Sexton,  33  Mich. 
406;  30  Am.  Rep.  6^4 ;  Lexington  v. 
McQuillan.  9  Dana  (Ky,)  e,\<3\  35  Am. 
Dec.  159;  New  Orleans  r,  Kaufman.  39 
La.  Ann.  3S3;  39  Am.  Rep.  318;  State  -v. 
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property  from  the  burden  of  taxation  altogether  and  tax  other 
classes  of  property,* 

c.  Levy  bv  Subordinate  Political  Division.— Municipal 
corporations  and  other  subordinate  political  divisions  of  the  state 
can  levy  taxes  only  when  clearly  authorized  by  the  legislature.* 
The  power  thus  conferred  by  the  statute  cannot  be  delegated 
to   any  other   officer,   board,    or  body,'   and   must   be   strictly 

ment  is  uniform  throughout  the  dis- 
trict, or  with  reference  to  all  of  a  cIbbe. 
See  Eist  Portland  v.  Multnomah  Coun- 
ts', 6  Oregon  6j;  Bowleg  ».  State,  37 
Ohio  St.  35 ;  Fletcher  v.  Oliver,  15 
Ark.  289;  Durach'B  Appeal,  63  Fa.  Si. 
491 ;  Ottawa  County  u.  Neleon,  19  Kan. 
233;  U.  S.  T'.  Riley,  s  Blatchf.  (U.  S.) 
204.  But  Ihere  can  be  but  one  mode  of 
apportionment  in  a  single  district.  Tide- 
water Co.  V.  Coater,  18  N.  J.  Eq.  518; 
90  Am.    Dec.  634. 

I.  Davenport  v.  MigsisaippE,  etc.,  R. 
Co.,  16  Iowa  348;  Durach's  Appeal,  bi 
Pa.  St.  491.  See  also  infra,  this  title, 
Po-.ver  to  Tax  i  Exemptions. 

S.  Caldwell  i>.  Rupert,  10  Bush  (Kv.) 
179;  Kniper  I/.  Louisville,  7  BuBh{Kj'.) 
599;  Slack  -v.  Maysville,  etc.,  R.  Co..  13 
B.  Mon.  (Ky.)i;  Vance  T'.  Little  Rock, 
30  Ark.  435 ;  Stetson  x'.  Kempton,  13 
Mass.  37J;  7  Am.  Dec.  145;  State  11. 
Van  Every,  75  Mo.  530;  Henry  v.  Bell, 
75  Mo.  194;  Aghevllle  v.  Means, ;  Ired. 
(N.Car.)406;  /»  r«  Second  Avenue  M. 
E.  Church,  66  N.Y.  39s;  Stjite  «.  Saal- 
mann.37  N.J.  L.  156;  Ryerson  v.  Lake- 
ton  Tp.,  53  Mich.  ^09;  Burlington,  etc., 
R.  Co.  V.  York  toanty,  7  Neb.  487; 
Daily  v.  Swope,  47  Miss.  367;  Corpus 
Christi  V.  Woe»»ner,s8Tex.46i;  Jodon 
!■-  Brenham,  57  Tei.  655;  Fort  Worth 
f.  Davis,  57  Tex.  3J5;  Savannah  v. 
Hartridge,  3  Ga.  13;  State  v.  Shreve- 
porl,  33  La.  Ann.  1179;  Plaquemlne  v. 
"~     ■i,39La.  An       -       ■  •■  -       ■ 


Isting  statute,  it  is  void.  New  Orleans 
V.  Southern  Bank,  ij  La.  Ann.  S9. 

The  authority  to  levy  cannot  be  col- 
lected by  doubtful  inferences  from  other 
powers  or  powers  relating  to  other 
subjects,  nor  deduced  from  any  con* 
aideration  of  convenience  or  advantage. 
Baanett  v.  Jacksonville,  ig  Fla.  664. 

In  Fort  Worth  v.  Davis,  57  Tex.  125, 
It  was  held  that  a  city,  in  its  capacity  as 
a  school  district,  hna  no  other  power  to 
levy  the  school  taxes  than  such  as  can 
be   found   expressly  authorized  in  the 


etc.,  R.  Co.,  44  III.  85 ;  Alton  -u.  M\-a& 
Ins.  Co.,  81  111.45;  Chicago,  etc.,  R. 
Co.  I'.  Davenport,  si  Iowa  4^4;  Iowa 
Homestead  Co.  n.  Webster  County,  21 
Iowa  3211  Tallman  v.  Butler  County, 
12  Iowa  5 ji ;  Faxton  v.  McCosh,  13 
Iowa537;  Virginia,  etc.,  R.  Co.  i\  Wash- 
ington County,  30  Gratt.  (Va.)  471; 
Bull  T-.  Read,  13  Gratt.  (Va.)  87.  And 
see  Watts  v.  McCleave,  16  Hi.  App. 
271 ;  Sherman  v.  Benford,  10  R.  I.  559; 
Lisbon  II.  Bath,  31  N.  H.  319;  Clapp  w. 
Cedar  County,  5  Iowa  15;  Rice  v. 
Walker,  44  Iowa  458;  Weeks  v.  Mil- 
waukee, 10  Wis.  342. 

Where  an  ordinance  of  a  municipality 
levying  a  tax  is  In  conflict  with  an  ex- 


The  amount  and  subject  of  (he  levy, 
and  the  method  of  raising  it,  ought  to 
be  so  plainly  pointed  out  as  to  avoid  all 
danger  of  oppression  by  erroneous  inter- 
pretation. State  V.  Bank  of  Ncwljern, 
I  Dev.  &  B.  Eq.  (N.  Car.)  218;  Cam- 
den, etc.,  R.  Co.  V.  Hillegas,  18  N.J.  L. 
1 1 ;  Iowa  R.  Land  Co.  n.  Sac  County, 
39  Iowa  129.  And  see  Cardigan  v. 
Page,  6  N.  H.  182. 

But  a  county  board  of  police,  levying 
a  tax  for  special  purposes,  need  not 
specify  the  particular  special  purposes 
for  which  the  levy  is  made,  Coulson  v. 
Harris,  43  MiBs."728,  And  instead  of 
fixing  a  specific  sum  to  l>e  raised  by 
taxation,  a  percentage  on  the  assessetl 
value  of  property  may  be  directed.  The 
designation  of  a  percentage  on  a  definite 
sum,  is  just  aa  certain  as  though  it  were 
calculated ;  nothing  remaining  to  be 
done  except  a  simple  computation. 
Hubbard  v.  Winsor,  \t,  Mich,  146;  Peed 
V.  MUlikan,  79  Ind.  86.  And  see  Wil- 
son V.  Hamilton  County,  68  Ind.  507  ; 
Williams  v.  Hall,  65  Ind.  139. 

8.  Robinson  v.  Dodge,  18  Johns.  (N. 
Y.)  351 ;  Trumbull  v.  White,  5  Hfll  (N. 
Y.)  46;  Scofield  I'.  Lansing,  17  Mich. 


Nav.  Co.,  3  Bush  (Ky.)  300;  Oakland 
1'.  Carpentier,  13  Cal.  540. 

A  resolution,  at  a  town  meeting,  to 
raise  ns  much  as  the  township  commit- 
tee shall  direct,  is  illegal  and  will  be  set 
aside.     State  v.  Sickles,  24  N.J.L.  I3?, 

Where  the  duty  of  levying  taxes  is 
imposed  on  the  county  court,  its  clerk 


,Google 


pursued ;  *  conditions  precedent,  requiring  the  submission  of  the 
proposition  to  the  voters  or  taxpayers  *  or  the  sanction  or  peti- 


the  city  clerk  as  to  the  city  rate  of  tax-  specific  purpose.   Brunswick  f.  Finney, 

ation,  and   without  an  order  from  the  54  Ga.  317. 

court.  KansaB  v.  Hannibal,  etc.,  R.  PabUeation  of  Ordlnkuoe. —  The  pub- 
Co.,  Si  Mo.  iSj.  '  Hcation  of  an  ordinance  levying  a  tax, 
1.  Montgomery  v.  State,  38  Ala.  161;  with  the  olher  proceedings  of  the  body 
Mix  V.  People,  71  111.  I41 ;  Chicago  v.  adopting  it,  is  a  autlicient  publication. 
Wright.  31  111.  193 ;  Scammon  v.  Chi-  Law  v.  People,  87  111.  38-;. 
cago.  40  illl.  146:  Kyle  v.  Malin,  8  Ind.  In  Mix  v.  People,  106  111.  a 


.     inson.  41, 

;  40  Am.  Dec.  3^9;  Matter  of  Tur-  tlon  law  of  Illinois,  It  is  not  necessary 

,44  Barb.  (N.  Y.)  461  Burlington,  topublish  ordinances  levying!  "    ' 

,   R.  Co.  %•■  York   Coiinly,  7  Neb.  ordinances  making  approprii 


487;  Slate  u.  Jersey  City,  16  N.  J.   L.  money  only,  need  be  published. 

444;    Henderson   t'.  Baltimore,  S   Md.  3.  BnbmliUon  of  QnesUoa  to  Popnlax 

351;  KniperT'.  Louisville, 7  Bush  (Ky.)  Vota.— Where  the  question  of  a  levy  is 

^99;    Huse   i>.   Merriam,    1    Me.   375;  authorized  or  required  to  be  submitted 

Joyner  v.  School  Dist.  No.  3,  3  Gush,  to  a  popular  vote,  the  submission  must 

(Mass.)    ^67;   Hamlin  x:   Meaaville,  6  be  in  sErict  conformitv  to  the  require - 

Neb.  J17";   Merritt  v.  Port  Chester,  71  menls  of  the  statute,  and  the  levy  be  by 

N.  Y.  309;  37  Atn.  Rep.   47  ;  Douglass'  the  board  or  body  authorized  by  law  Co 

Petition,  46  N.  Y.  43;   New  Orleans  i'.  make  it  in  pursuance  of  the  vote.   Iowa 

Southern  Bank,  11;   La.  Ann.  89,     And  R.  Land  Co.  v.  Woodbury  Counly,  39 

see     Smith    v.    Aavis,    30   Cal.    536;  Iowa   173;   Spann  i'.  Webster  County, 

Smith  I'.  Cofran,  34CBI.  jio;Taylori/.  64   Ga.  498;  Stein  v.  Mobile,  14  Ala. 

Donner,  31  Cal.  480;  McComb  I/.  Bell,  591;    School    Directors   t,   Fogleman, 

i   Minn.  395;  St.  Joseph  ».  Anthony,  76   111,   189;    Thatcher    t-.   People,   93 

30  Mo,  537;  State  t.  Hagerty,  5  Ohio  111.  340;    Watts  v.  McCleave,    16   111. 

Cir.   Ci.   Rep.   Ji;  Gamble  v.  Wllty,  App.   373;    People  1:  Castro,  39  Cal. 

^5  Miss.  16;  Wells  v.  Board  of  Educa-  65;   Bullock   v.  Currv,   3   Mete.  'Kv.) 

tion,    30    W.   Va.  1(7;   Richmond    v.  173;  Slack  v,  Maysvifle,  etc..  R,  C0./13 

Richmond,  etc..  R,  Co.,  3i  Gratt.  (Va.J  B.  Mon.  (Ky.)  1 ;  Cairo,  etc.,  R.  Co.  v. 

604;  Slate  V.  Reeves,   aiS  N.  J.   L,  po;  Parks,  31  Ark,  131 ;  Worthen  v,  Badj;- 

Slate  V.  Hagood,  13  S.  Car.  46.  ctt,  33    Ark.  496;  Cole  v.  Blacltwcll, 

A  tax  extended  by  the  proper  officer,  38  Ark.  371;  Starln  v.  Genoa,  33  N.  Y. 

without  any  levy  having  been  made,  is  439;  People  v.  Fort  Edward,  70  N.  Y. 

void.     St,  Louis,  etc,  R.  Co.v.  Epper-  38;    Hawkins   i:    Carroll  County,  50 

son.  97  Mo.  300.  Miss.  735 ;  Bowen  v.  King.  34  Vt.  ii;6; 

The  grant  to  a  municipal  corporation,  Henry  !■,  Chester,  \t,  Vt,46o;  Lemoille 

of  power   to  provide  for  the  levy  and  Valley  R.  Co.  f.  Fairfield,  51  Vt.  257; 

collection  of  special  taxes  for  the  im-  Lisbon  v.  Bath,  31   N.   H.  319;  U.  S.  T'. 

provement  of  streets,  upon  real  estate  New  Orleans.  3    Woods   (U.  S.)   330. 


adjacent  to  suchimprovement,does  not  See  also  Wilson  r.Charlotte,74N,Car. 
Include  the  power  to  provide  for  the  748;  Tucker  v.  Raleigh,  75  N.Car.367; 
■ale  and  conveyance  of  such  real  estate     Fort  Worth  v.  Davis,  e,^  Tei,  335;  Bar- 


n-payment,     Paine    v.  temeyer  t,  Rohlfs,  71  Iowa  583. 

Spratley,  5  Kan.  317.     And  where   a  See  (■M;^t'a,  this  title,  ^(iifVcj>a/ Tajt- 

tax  is  ordered  for  a  specific  purpose,  it  alios — Submission  lo  Ike  Peafle, 

must  appear  that  it  was  levied  for  that  The   word  "assent,"  when  used  with 

purpose,      Louisville,   etc.,    Ri  Co.   i',  reference  to  the  levy  of  a  tax  with  the 

Com,,  89  Ky.  jji.     And  where  a  levy  assent  of  the  electors,  or  of  some  board 

is  void  because  Its  purpose  Is  not  apeci-  or  body,  must  be  given  its  usual  and  or- 

fied,   no  subsequent    specification    can  dinary  signification,  that  is,  agreeingor 

cure  the  illegality.     Dean  i'.  Lufhin,  54  consenting   to ;  and  this  can  be  mani- 

Tei.  365.  fesledonly  in  anelection  bj- actual  vote. 

But  when  a  statute  requires  taxes  to  Hawkins  t'.Carroll  Counly,  ;oMiss.  73;, 

be  laid  speclficallv  for  each   separate  A  township  tax  exceeding  the  amount 

purpose.  It  Is  not  (llegal  to  assess  a  tax  voted  by   the   township,  may   be   sus- 
187 


>y  Google 


Th«  Urj.  TAXA  TION.  Bm  ^Mim. 

tion  of  a  de^gnated  number  of  the  taxpayers  to  be  thereby 
affected,'  or  the  consent  or  recommendation  of  a  designated 
officer,  person,  or  body,*  or  a  certificate  or  estimate  of  the  amount 
necessary,  must  be  strictly  complied  with  ;*  and  a  tax  levied  and 

tained  on  the  presumption  thot  the  to  be  levied  only  upon  a  recommenda- 
township  board  has  exercfaed  its  statu-  tion  of  some  desi^ated  bosrd  or  bodj, 
tory  tight  to  increase   the  amount.  If    if  such  board  or  ^j- fails  or  refuses  to 


there  is  no   showing  to   the   contrarj'.    recommend  a  lax   sufficient  to  pay  t 
Silsbee    ii,     Stockle,    44     Mich.    561 ;     necessary   current   expenees,   and   ai  , 
Stockle  V.  Siistiee,  41  Mich.  615.  debts  that  ma^  be  in  judgment  against 


Where  electora  at   a   town    meeting  the  municipality,  it  may,  as  a  general 

Iiave  legal  authority  to   vote   taxes   in  rule,  levy  a  tax  of  its  own  motion  uiffi* 

advance,  in  order  to  meet  the  prompt  cient  to  meet  such   expenses  and  Uabll- 

payment    of  exiting    obligations,   the  itiea.     See  Walker   v.  Perkins.  51  Ga. 

question  as  to  how  ur  in  advance  they  333;    Couper    v.    Rowe,    43  Ga.   229^ 

may  be  voted,  is  lo  be  determined  by  a  Amett  w.  Griffin,  60  Ga,  349, 

vote     of  tbe    electors    of    the    town.  3.  FmaqnlsUa  of  AppraprlatUm,  On- 

Wrighti.  People,  S7  111.  58].  UDoate,   etc.— The  prerequisite  of   an 

In  Arhamtas,  the  electors  of  a  school  appropriation  ordinance,  or  certificate, 
district  have  sole  authority  to  Hx  the  or  estimate  of  the  amount  necessary  to 
amount  of  a  school  (ax.  and  the  only  meet  current  expenses,  is,  when  re- 
limit  upon  them  is  that  they  shall  not  quired,  regarded  as  a  limitation  on  (he 
levy  a  less  sum  than  is  sufficient  lo  carry  power  of  a  municipality,  or  other  sub- 
on  a  school  for  three  months  in  each  division,  to  levy  a  tax,  and  a  levy  not 
scholastic  year.  Union  County  Ct.  v.  based  on  such  ordinance  or  certificate, 
Robinson, ~i7  Ark.  116.  is  void.     Riverside  Co.  v.  Hall,  113  III. 

1.  See  Cain  v.  Davie  County,  86  N.  256;   Misner   v.   Bullard,   43   111.   470; 

Car.8;  People  i.  Oldtown, 88  III.  aoa ;  Weber   v.  Ohio,  etc.,  R.   Co.,   108  III. 

Steckert  t:  East  Saginaw,  33  Mich.  104;  451;  Slate  -u.  Gadsden  County,    17  Fla. 

West  I..  Whitaker,  37  Iowa  598;  Hen-  418;   Smith   v.    Crittenden,    16  Mich, 

derson  i>.  Baltimore, 8  Md.35J:Covlng-  151;   Hogleskamp  v.   Weeks,  37  Mich, 

ton  I..  Casey,  3  Bu^  (Ky.)  698;  Cou-  433;  Burlington,  etc.,  R.  Co.  v.   Lan- 

per  i>.  Rowe,  4]  Ga.  339;   Robinson  v.  caster  County,   13   Neb.  314;   State  u, 

Logan.  3t  Ohio  St.  466;  State  -u.  Por-  Harvey,"   Neb.  31;   Burlington,  etc. 


Uge,  13 
Wis.  401 


Wis.  562;  Dean  v.   Madison,  9     R.  Co',  v.   Saunders  County,   16  Neb. 
403;  Jenkins  v.  Rock   County,  15     133;    Arnold    v.   Juneau   County,    4} 


...  .     -  ly;  J 

Wis,  II.  Wls,6 

Where  commissioners  are  appointed         But  see  Raley  i'.  Gulnn,  76  Mo.  363, 

for  the  purpose  of  procuring  the  assent  where  the  failure  of  the  county  court  to 

of  a    designated    number   of  electors,  ascertain  and  enter  of  record  the  sum 

their  certiRcate,  executed  and   recorded  necessary  for  county  purposes,  before- 

as  required  by  law,  is  conclusive  as  to  levying  a  tax,  was  held  but  an  irregu- 

all   matters    committed   to  them,   and  larfty  not  invalidating  the  entire  county 

concludes  all  questions  as  to  the  assent-  levy.      Where    the   form   is   not  pre- 

ing   of  the   required   majority.      First  scribed,  a  certificate  which  shows  defi- 

Nat.  Bank  t'.  Concord,  50  Vt.  357.  nltely  the  amount  required,  is  sufficient. 

Mere  ambiguity  or  uncertainty  In  the  Gage  v.  Bailey,  102  111.  1 1 ;  Burlington, 

phraseology  of  a  petition  for  an  appro-  etc.,  R.  Co.   ti.   Lancaster  County,   13 

priation,  will  not  vitiate  the  levy  of  the  Neb.  324;  Dent  v.  Bryce,   16  S.  C^r.  i. 

tax,  when  it  is  apparent  that  no  inter-  And  see  Harding  r.Bader,  75  Mich.  316. 
ested  party  was,  or  could  be,  misled  or         The  Information   may   be  given  by 

deceived  thereby,  or  could  misappre-  stating  the  rate  per  cent,  on  the  taxable 

hend  the  intention  and  purpose  of  the  property  of  the  town,  as  well  ai  by  giv- 

petitioners.     Scott  v.  Hansheer,  94lnd.  Ingthe  a^^regate  amount  of  town  taxe« 

I ;  JuEsen  -.'.  Lake  County,  o<  Ind.  567.  to  be  levied.   Gage  v.  Bailey,  102  III.  11. 

a,  Kitchin  I.  Smith,  loi   Pa.  St.  453 ;  Butin  ^^ri'^fa,  the  itemiiedestimateor 

Solomon  V.  Tarver.  jl  Ga.  405;   Key-  moneys  required  to  be  raised  by  county 

nolda  i>.  Lofton,  18  Ga.  47;   Barlow  v.  tax  for  school  purposes,  should  contain 


amount  of  moneynecessary  for  theaup- 
Under  statutes  requiring  certain  taxet     port  of  schools  for  the  school  year,  hot 


Sumter  County,  47  Ga.  639;    State   v.     not   only  a    statement    of   the   wbole 
Wabath,  etc.,  K.  Co.,  97  Mo.  396.  amount  of  money  necessary  for  theaup- 

rhooi  year,  hot 
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collected  at  any  other  time,*  or  in  any  other  manner  than  that 

also   the   eeUmated   Income    from   the  ring,  66  Mich,  no;  People  v.  Jackson 

state  Khool   tax   and    other   probable  Countv,  24  Mich.  237;    People   v.  St. 

lourceft,  so  that  the  county  commission-  Clair  ton  nly,  30   Mich.  3S8;  State  t. 

en  may  be  notified  of  the   amount  re-  Milburn,   o  Gill     (Md.)   97;   State    r. 

quired  to  be  raised  by  county  taxation ;  Gadsden  County,  17  Fla.  418:  State  v. 

and  If  it  contains  sumt  other  than  for  Smith,  11   Wis.  65.     And  see  State  i<. 

the  expenses   of  maintaining  schools,  Madison,  15  Wis.  30;  State  v.  Beloit,  10 

such  items  should  be  struck  out  by  the  Wis.  jg ;  State  ».  Racine,  21  Wis.  158 ; 

county  commiMioners.     State  v.  Gads-  State  i>.  Milwaukee,  25  Wis.  122 ;  State 

den  dounty,  17  Fit.  418.  v.  Portage,  12  Wig.  5',2;  State  v.  Wil- 

In  Nebraska,  *  levy  made   In  excess  son,  17  wis,  687;  Murphy  t:  Harbison, 

of  the  published  estimate  is  not  void;  39  Ark.  340. 

but  the  county  commissioners   are  ren-  The  certificate  is  presumed   to  have 

dered  liable  ior  the  penalty  prescribed,  been  filed  at  the  date  of  the  tile  mark. 

for  including  such  excess  in  their  levy.  Gage  v.  Nichols,  131;  111.  118. 

State  v.  Wise,  II  Neb.  313.  1.  Gamble   1:   Witty,   55    Miss.   27; 

A  city,  in  certifying  the  amount  of  Beard  i>.  Lee  County,  51  Miss.  542; 
taxes  to  be  levied  for  any  one  year,  is  Harris  v.  Stockett,  i;8  Miss.  Sac;  Brig- 
limited  to  the  amount  In  the  appropria-  ins  v.  Chandler,  60  Miss.  862;  Wolfe  n. 
tlon  ordinance,  but  It  is  not  required  Murphy,  60  Miss,  i ;  Smith  v.  Nelson, 
that  the  entire  sum  be  levied  and  col-  57  Miss.  13S ;  Mix  v.  People,  73  III.  241 ; 
lected.   Mcintosh  v.  People,  93  111.  540.  Cowgill  v.  Liang,  15  111.  202;  McLaugh- 

Where  a  certilicate  directing  the  levy  lin  v.  Thompson,  55  111.  249;  Webster 
of  a  tax  is  specifically  required  to  be  f.  French,  12  Hi. 302;  Peoples. Cooper, 
signed  by  the  president  and  secretary  10  III.  App.  384;  State  v.  Shreveport, 
of  the  body  or  board  by  which  it  fs  33  La.  Ann.  1179;  WelU  t:  HyattsviUe 
made,  a  levy  based  upon  such  a  certH-  (Md.  1893),  26  Atl.  Rep.  357;  Doe  v. 
icate  signed  onlv  by  the  secretary,  McQ^ilkin,  8  Blackf.  (Ind.)  335 ;  Wil- 
ls void.  Hogleskamp  v.  Weeks,  37  son  v.  Hamilton  County,  68  Ind.  507 ; 
Mich.  421.  Scott -u.  Union  County,  63   Iowa  583; 

In  Smith  ti.  Crittenden,  16  Mich.  152,  Henry  v.  Chester,  15  Vt.460;  Free  i'. 

a  statute  directing  a  certificalc  to  the  Scarborough,  76  Tex.  672;   Martin  1'. 

supervisors  of  the  township  of  town  in-  McDiarmid,    55   Ark.   213.     And   see 

debtedness,  to  be  filed  on  or  before  the  Smith  v.  Nelson,  s7   Miss.   138;   Kratll 

first  Monday  of  October  in  each  year,  v.  Larrew,  104  Ind.  363.   But  see  Perry 

was   held   to   be   directory,  and   a   tax  County T'.Selma,etc.,R.Co.,6cAta. 391; 

levied  upon  a  certificate   filed  after  the  Perry  County  v.  Selma,  etc.,  R.  Co.,  _i;8 

first   but  before   the   second   Monday,  Ala,  546;  Perrin  T'.Benson,49lowa325; 

was  held  valid.     See  also  Chiniquy  v.  Hill  v.  Wolfe,  28  Iowa  577;  Easton  v. 

People,  78  111.  570;  Thatcher  v.  People,  Savery,  44  Iowa  654;  Wells !■.  Burbank, 

79  III,  597-  17  N.  H.  393;   State  v.  Harris,  17  Ohio 

In   IUinoi3,ii  the  certificate   is   not  St.6o8i  Gearhart  i-.Dixon.i  Pa.St.224. 

filed  In  season,  the  levy  cannot  be  made  The  latter  case  held  that  a  direction  to 

in  any  succeeding  year  for  back  taxes,  levy  a  tax  within  a  certain   time,  was 

Weber   v.   Ohio,  etc.,  R.  Co.,  loS  111.  directory  only  as  to  the  time,  and  that  a 

451.  And  see  First  Nat.  Bank  v.  Cook,  tax  thereafter  assessed  was  not  thereby 

77  III.  62s;  Mix  V.  People,  72  III.  241.  invalidated.    See  also  Ohio,  etc.,  R.  Co. 

OerUflcata  br  Btata  to  County  or  Kd-  v.  People,  119  III,  207. 

Blelpftl  Offlocn. — Where  slate  taxes  are  In  Easton  v.  Savery,  44  Iowa  654,  it 

required  to  be  certified  to  the  proper  of-  was  held  that  a  levy  was  not  invalidated 

ficers   of  counties  or  other   municipal  by  the  fact  that  it  was  made  before  the 

divisions,  lo  be  levied  and  collected  by  time  specified  in  the  law  authorizing  it. 

them  for  the  use  of  the   state,  the  gen-  In  McCready  v.  Lansdale,  58  Miss, 

eral  rule  is  that  where  the  certificate  is  878,  where  a  levy   of  county  taxes  was 

regular  on  its  face,  it  is  conclusive  upon  made  at  the  proper  time,  but  at  a  sub- 

the  body  to  which  it  is  directed,  mak-  sequent   meeting   an   order  was  made 

Ing  it  Its  duty  to   levy  and  provide  for  purporting  to  set  aside  the  former  levy , 

the   collection  of   the  tax.      Smith  c.  and  make  a  new  one  reducing  the  rate, 

Crittenden,  16  Mich.  152 ;  Robbins  v.  it  was  held  that,  a&  the  order  changing 

Barron,  33   Mich.  126;    Boyce  v.   Seb-  the  levy  did  not  impose  any  taxes,  hut 
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specified,  is  void,*     But  a  mere  irregularity  or  informality  does 
not  vitiate  the  levy,  when  the  purpose  to  levy  a  tax  and  have 

it  collected  is  plainly  manifested  substantially  in  the  manner  pro- 
vided by  law.'     Wlien  ambiguous  in  terms,  such  statutes  should 

was  a  mere  reduction  of  tlie  levy  made  not    apply  to    city   taxes,   where   the 

at  the  proper  time,  it  would  be  coneid-  action  of  the  council  Is  formal  and 
ered  to  be  an  amendment  to  the  former  compulsory,  as  where  It  is  called  upon 
levy ;  and  that  the  levy  was  good.  See  to  ralfc  a  school  tax  on  a  vote  of  the 
also  Fairfield  t!.  People,  94  III.  344.  district,  and  has  no  discretion  concern- 
In  Hubbard  v.  Winsor,  15  Mich.  146,  ing  it.  Pontiac  v.  Axford,  49  Mich.  69. 
Vfhere  the  law  required  supervisors  to  PUae  irf  lary. — A  levy  of  taxea  made 
act  at  their  session  In  October,  and  they  by  a  board  of  supervisors  while  holding 
met  in  pursuance  thereof,  but  dxed  the  its  session  at  a  place  where  it  was  not 
amount  of  taxes  for  the  ensuing  year  at  authorized  by  law  to  hold  a  session.  Is 
a  subsequent  adjourned  meeting,  il  was  void.  Capital  State  Bank  -v.  Lewis,  64 
held  that  the  session  in  October  em-  Miss.  727,  And  see  Johnson  ii.Futch,  57 
braced  all  adjournments,  although  they  Miss.  73;  Gamble  w.  Witty,  55  Miss.  i6. 
might  run  into  another  month,  and  The  .^r^niuajconBtituUonauthorizes 
that  the  law  merely  referred  to  it  by  the  justices  of  the  peace  to  sit  with  the 
way  of  designation.  See  also  State  r.  county  judge  in  levying  taxes  and  mak- 
Hannibal,  etc..  R.  Co..  101  Mo,  136.  ing  approprlationB  for  the  expense  of 
In  Peed  v.  Milllkan,  79  Ind.  86,  it  the  county.  Worthen  v.  Badgett,  31 
was  held  that  where  the  law  requires  a  Ark.  496. 

levy  to  l>e  made  by  a  particular  session  3.   Burlington,  etc.,  R.  Co.  v.   Lan- 

of  the  board  authorized  to  make  it,  the  easier  County,    11   Neb.   334;    Hull  f. 

duty  to  make  the  lew  Is  at>8olute.  and  Kearney  County,  13   Neb.   539;    State 

if  for  any  reason,  there  is  a  failure  to  v.  Wise,  13  Neb.  313;  Lake  County  v. 

make   it   at   the   prescribed   time,   the  Sulphur  Bank,  etc.,  Min.  Co.,  66  Cal. 

power  to  make  it  is  not  thereby  lost,  but  17;  Law  v.  People,  87  III.  385;  State  v. 

may  be  afterwards  exercised.     See  also  Allen,  43111.   456;   Edwards  f.  People, 

Sackett  v.  State,  74  Ind.  4S6 ;  Gearhart  88  111.  340 ;  Thatcher  ti.  People.  79  III. 

■V.  Dixon,  I  Pa.  St.  214.  507;   Clayton  v.  Chicago,  +4  111.   380; 

1.  Warren  County  u.  Klein,  51  Miss.  Mix  f.  People,  -ji    III.    34';    Davis   v. 

8o7i    State  v.  Shreveporl,  33  La.  Ann.  Brace,  8z  111.  ^41;   Buck  o.  People,  78 

1179;  Kaye  v.  Hall,  13  B.  Slon.  (Ky.)  111.   560;    Weit  v.  Whitaker,   37   Iowa 

45S;   Mix  I'.  People,  7*  III.  J41;  Gustin  508;  Sioux  City,  etc.,  R.  Co.  i^.  Osceola 

■u.  School  Dist.  No.  5,  10  Grav  (Mass.)  County,   45   Iowa   176;   Snell   v.  Fort 

83;   Holmes  I'.  Baker,  16  Grav  (Mass.)  Dodge,  45  Iowa  564;   Milwaukee,  etc., 

359;  Iowa  R.  Land  Co.  11.  Sac  County,  39  R.  Co.    f.    Kossuth   County,  41   Iowa 

Iowa  114;  Marion  County  v.  Barker,  15  £7;   Cassady  v.   Lowry,  49  Iowa   jlj; 

Kan,  258;  Sloan  I'.  Beebe,  24  Kan.  343;  Bartemeyer   v.    Rohlft,  71    Iowa    sSa; 

Tull  V.  Royston,  30  Kan.  619;  Rees  v.  Mustard  v.  Hoppess,  69  Ind.  334;   Bit- 

Watertown,i9Wall.[U.  S.)  io7;Ryer-  tinger   v.   Bell,  65   Ind.   445;    Peed  p. 

sonu.  LaketonTp.,  ^2Mich.509;  Pon-  Millikan,  79  Ind.  86;  Jefferson  County 

tiac  V.  Axford,  49  Mich.    69;    State   v.  v.  Johnson,  23  Kan.  717;  Torrington  v. 

Harris,  17  Ohio  St.  60S;  Walker  I'.  Bur-  Rickershauser,  41    Kan.   486;    Wattles 

lington,  56  Vt.  131.     But  see  Wolfe  !■,  v.   Lapeer,  40    Mich.  614;    Silsbee    f. 

Murphy,  60  Miss.  i.  Stockle,  44  Mich.  561;   Boyce  v.  Audi- 

An  order  made  by  a  tx>ard   of  com-  tor  Gen'l,  90  Mich.  314;  Case  v.  Dean, 

missionerc   at    a    special   session    not  16  Mich.  13;  Henry  v.  Chester,  15  Vt 

l^ally  convened,  levying  a  special  tax,  460;   Texas,  etc.,   K.  Co.   v.   Harrison 

is  illegal  and  void,  and  the  collection  County,  54  Tex.  119;  Labadie  v.  Dean, 

thereof  may  be  enjoined  at  the  suit  of  a  47Tex.  90.   And  see  O'Grady  ».  Barn- 

taipayer.      Fahlor  v.   Wella   County,  hiael.  23  Cal.  187;   St.  Louis  County  -v. 

101   Ind.  167.  Nettleton,  32  Minn.  356;  State  v.  Han- 

A  cit3-  tax,  voted  without  observing  nibal,  etc.,  R.  Co.,  101  Mo.  136. 
a  requirement  that  the  votes  of  all  the  A  levy  is  legal  if  made  for  a  proper 
members  relating  to  the  act  in  question  purpose  without  reference  to  the  name 
be  entered  at  large  upon  the  minutes,  Is  by  which  the  tax  Is  designated.  Bur- 
invalid.  Steckert  v.  East  Saginaw,  21  lington,  etc.,  R.  Co.  v.  Cass  Countj,  16 
Mich,  304.  But  this  requirement  does  Neb.  136. 
190 
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be  construed  more  strongly  in  favor  of  the  citizen  and  against 
the  state.* 

A  tax  levy  containing  illegal  items  will  not  be  invalid  if  so 
made  that  the  part  which  is  legal  can  be  separated  from  that 
which  is  illegal,*  but  if  this  cannot  be  done  the  whole  is  void.' 

Where  there  is  a  Uw  authorizing  a 
levv,  the  IpTv  is  valid,  even  though  it 
was  intended  to  be  made  under  a  differ- 
ent law.  Davis  i:  Brace,  Si  111.  jj^i. 
And  where  the  record  of  the  county 
commissioners  levying  a  tas,  may  be 
conslrued  a*  basing  the  levy  equally 
well  on  either  of  two  slatutes,  but  as  ap- 
plied to  one  the  levy  i 


nd  collect  a 


ipalily  fails  to  levy 
or  a  particular  pur- 
pose, It  cannoi  nave  Ihe  amount  thereof 
levied  and  collected  under  an  authority 
to  levy  a  different  tax.  so  ae  to  make  the 
latter  exceed  the  limit  prescribed  by  law. 
Webster  i'.  People,  98  111.  343. 
9.  DeFremery  v.  Austin.  53  Cal.  380; 
ve,  and  Stokea  v.  Geddes,  46  Cal.  17;  Jones  v. 
lo  ine  otner,  not  excessive,  it  will  be  Gilles,  45  Cal.  541  ;  Burlington,  etc.,  R. 
frima  facie  regarded  as  based  on  the  Co.ii.  York  County,  7  Neb.  487;  Vance 
latter  airl,  though  the  tax  therein  men-  v.  Little  Rock,  30  Ark.  435  ;  Allen  v. 
tioned  can  only  be  levied  to  provide  for     Peoria,  etc.,  R.  Co.,  44  111.  85;  Fuller  v. 


State 


a  particular    condition    of  the    roads,     Heath, 
while  the  other  act  Is  general,  and  the     "■ 
levy  actually  made  is  in  general  terms. 
Lima  r.  McBride,  34  Ohio  St,  338. 

Where  the  record  discloses  that  a 
board  authorized  to  levy  taxes  met  for 
that  purpose,  and  decided  what  should 
l>e  the  rate  for  various  purposes,  their 
order  was  held  to  constitute  a  levy. 
Tallman  x:  Cooke,  43  Iowa  330.  And 
the  failure  of  the  board  of  supervisors 
to  direct  the  levy  of  a  sum  lawfully 
voted  to  be  raised  by  taxation  for  town- 
ship purposes,  will  not  invalidate  the 
action  of  the  supervisor  in  spreading  it  tended 
on  his  roll.  Upton  v.  Kennedy,  36 
Mich.  215. 

In  Shontz  v.  Evans,  40  Iowa  139,  it 
was  held  that  the  levying  of  a  tax  de- 
(Cfibed  as  "railroad  tax,  five  mills,"  is 
sufficiently  explicit,  when  the   purpose 


,44111.    . 
Mix  *.  People,  73 
People  v.  Nichols,  49  III.  517 ; 
43  III.  456;   Laflin 


Parker  v.  Sexton,  29  Iowa  411 ;  V 
11.  Powell,  31  Iowa  64;  Cummlngs  i. 
Fitch,  40  Ohio  St  <;6;  DutricV  v.  Ma- 
son, 57  Pa.  St.  40;  fresB  Printing  Co. 
V.  State  Board.  51  N.  J.  L.  75;  Tttft  v. 
Barrett,  58  N.  H.  447 ;  Bright  v.  Hall- 
oman,  7  Lea  (Tenn.)  309. 

Where  an  act  of  the  legislature  is  in- 
nplish  a  single  object, 
Ithough  a  part  of  it  may  be  good,  if 
the  other  part  is  unconstitutional,  the 
whole  must  fall  together;  but  if  it  at- 
tempts to  accomplish  two  or  more  ob- 
jects, and  is  void  as  to  one,  it  may  be  in 
•f,iy   respect   valid   as   to   the    other. 


and  object  of  the  tax  and  the  beneficiary     Cornell  v.  People,  107  III.  371;   People 


corporation  can  be  ascertained  aliu. 

In  Dawson. i>.  Ward,  71  Tex.  71,  it 
was  held  that  an  order  that  the  asses- 
sor -'be  and  is  hereby  instructed  to  as- 
seu  all  taxes  that  he  is  authorized  to 
B  for  the  county,   at  one-half  thi 


amount   he  a 


■s  for  the  state,"  does     tutional  lim 


T-.  Coouer,  S3  ill.   585. 

In  Mix  V.  People,  73  111.  241,  it  wa 
held  that  a.  levy  of  taxes  in  excess  < 
the  per  cent,  allowed  by  law,  does  nt 
render  the  whole  tax  void,  but  only  s 
much  of  it  as  is  in  excess  of  the  consti- 


rt  levy  a  general 

L  Savannah  v.  Hartridge,  S  Ga.  23; 
Bank  of  Gcoigia  T",  Savannah,  Dudley 
'Ga.)  130;  Randolph  v.  Metcalf,  6 
Coldw,  (Tenn.)  400.  And  see  Sewall  u. 
Jones,  9  Pick,  (Mass.)  412:  Ontario 
Bank  -v.  Bunnell.  10  Wend.  (N.  Y.)  186  ; 
Worthen  -d.  Badgett,  32  Ark.  496, 

When  an  ordinance  levying  a  tax  will 
admit  of  two  constructions,  it  should  re- 
ceive that  which  \%  consistent  with  the 
power  given,  not  that  which  is  in  viola- 
tion of  it.  Baltimore  v.  Hughes,  i  Gill 
JiJ.(Md.)  4S0;  19  Am.  Dec.  343, 


if  the  ts 


;  within  the  limit 


parated  from  that  portion 
which  is  In  excess  thereof.  See  also 
State  f.  McClurg,  37  N.J.  L,  253.  And 
in  Law  v.  People,  87  111,  385,  it  was 
held  that  where  a  city  ordinance  for 
the  levy  of  a  tax,  specified  the  purposes 
for  which  the  levy  was  to  l>e  made,  and 
the  sum  required  to  be  raised  for  each 
purpose,  a  part  of  which  were  illegal, 
judgment  should  be  rendered  for  the 
amount  legally  levied  after  deducting 
the  illegal  portion. 

S.  Hubbard   v.    Brainard,  35   Conn. 
363 ;  First  Ecclesiastical  Soc.  v.  Hart- 
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And  some  courts  hold  that  a  portion  of  a  levy  cannot  be  held  legal 
if  another  part  is  illegal,' 

3.  CoMlnaiveaBM  &nd  Effect.— The  determination  of  the  legisla- 
ture  in  levying  a  tax  is,  within  constitutional  restrictions,  con- 
clusive and  not  subject  to  judicial  review.*  The  presumption  is 
that  taxes  are  properly  and  legally  levied.'  The  legislature  may 
repeal  a  statute  under  which  taxes  have  been  imposed,  or  prohibit 
the  collection  of  taxes  after  they  have  been  duly  levied  and  as- 

ford,  38  Conn.  374;   Worthen  ■v,  Badg-  it,  in  its  turn,  Kkeu-ise  conclusive  within 

ctt,  33  Ark.  496;   Slate  r,  Humphreys,  the  scope  of  its  local  authority'.   Whar- 

31;   Ohio  St.  CIO.     And  see    Bailej    v.  ton  v.  School  Directors,  41  Pa.  St.  35S; 

Haywood,  70  Mich.  188.  Williams  t:  School   District  No  i,  ai 

Where  a  levy  is  made  of  an  amount  Pick.   (Mass.)   75;   3J   Am.  Dec.  243; 

less  than  the  limit,  and  afterwards  an-  Jenkins  v.  Andover,  103  Mass. 94;  Case 

other  is  made  in  excess  of  the  balance,  v.  Dean,   16  Mich.  11 ;  People  v.  East 

the  former  levy  is  valid,  but   the  latter  Saginaw,  33  Mich.  164;  /»  re  Powers, 

is  void  in  whole,  both  as  to  the  excess  ;2    Mo.  218;  Marr  v.  Enloe,  t   Yer^g. 

and  as  to  that  within  the  limits.     Cum-  (Tenn.)   451 ;    Obion    County   Ct.    v. 

mings  V.  Fitch,  40  Ohio  St.  56.  Marr,  8  Humph.  (Tenn.)  634;  Eddv  i-, 

1.  See   Basnett    v.   Jacksonville,    19  Wilson,  43  Vt.  362.     And  see  Knlper 

Fla.  6(S4;  Case  v.  Dean,  16  Mich,  u;  v.  Louisville,  7  Bush  (Kv.)  599;  Maeon 

Hall  V.  KellogK,  16  Mich.  13c;  Hewitt  v.  Lancaster,  4  Bush  (Ry.)  406;  Tee- 

t>.    White,   78  Mich.   117;    Rogers   v.  garden  i',  Racine,  56  Wis.  545. 

White,  68  Mich.  10;  Lacey  v.  Davis,  Where  certain  facts  are  to  be  ascer- 

4  Mich.  140;  66  Am.  Dec.  E24;  Gamble  tained,  and  the  question  Is  not  whether 

I'.  Witty,  55  MUs,  36;   CaplUl  State  the  board  shall  act  at  all,  but  whether 

Bank  1:  Lewis,  64  Miss.  737;  Gerry  v.  tt  has  acted  correctly,  it  acts  in  a  judi- 

Stoneham,  1  Allen  (Maas.)  319;    State  cial   capacity,  and  an  appeal  from    its 

V.  Hagood,  13  S.  Car.  46 ;  Wells  v.  Bur-  determinations  will  He.     White  County 

bank,  17  N.  H.  393;   Elwell   v.  Shaw,  l  -v.  Karp.  90  Ind.  336. 

Me.  339;  Johnson  v.  Colburn,  36  Vt.  The  question  as  to  what  expenditures 

693;   Drew  v.  Davis,  10  Vt.  506.  are  proper  and  necessary  for  municipal 

In  Dean  r.  Lufkin,  54  Tex.  265,  It  administration,  is  not  judicial;  it  Is  con- 
was  held  that  where  the  limit  allowed  fined  by  law  to  the  discretion  of  the 
by  law  is  exhausted,  the  levy  of  an  ad-  municipal  authorities,  and  no  court  hss 
ditional  tax  is  Unauthorized,  and  such  a  -'''-''  .  .,  _ 
levy  being  illegal,  the  entire  levy  is 
thereby  infected  and  made  void. 

a.  People  v.Brooltljn,  4  N.  Y.  419; 
55  Am.  Dec.  356 ;  Brewster  n.  Syracuse, 
19  N.  Y.  116;  People  t'.  Home  Ins.  Co., 


.  207;   Baltimore  "r.   Hughes 


N.Y.  328;  Gordon  I/,  Games,  47  N,  Gill  &   J.    (Md.)    480;    19  Am.   Dec. 

V.  60S  ;  State  ti.  Maginnis,  26  La.  Ann,  143  ;  Worthen  v.  Badgctt,  32  Ark,  496; 

559;  Woodbridge  v.  Detroit,  8  Mich.  Buck  v.   People,  78  111.   560;  Gage  v. 

374;   Glasgow  v.   Rowse,  43   Mo.  479;  Bailey.  101  III.  11;  Silsbee  p.  Stockle, 

Scovill  V.  Cleveland,  i   Ohio   St.  126;  44  Mich.  561;  Wells  v.  Austin,  59  Vt. 

Cincinnati   v.  Gwvnne.    10  Ohio   192;  157;  Hinirager  v.  Kiene,  61  Iowa  605; 

Bonsall  V.  Lebanon, i9Ohi04i8;Dean  State   v.   Hannibal,  etc.,   R.   Co.,    101 

1;   Lufkin,    54  Tex.  365;    Blanding  i'.  Mo.  136;  Arnold  v.  Juneau  County,  43 

Burr,  13  Cal.   343;   Beals   %<.  Amador  Wis,  627. 

County,  35  Cal.  632 ;  Wheeler  i^.  Platts-  It  will  be  presumed,  In  the  absence  of 

mouth,  7  Neb.  370;   Stewart   v.   Polk  evidence  to  the  contrary,  that  at  least  a. 

County,  30  Iowa  9;   Louisiana  n,  Pils-  quorum  of  the  board  or  body  authorized 

burv,  1D5  U.  S,  278;  Chicago,  etc.,  R.  to  vote  a  tax  was   present.     Lacev    :■• 

Co.V.  Otoe  County,   16  Wall.  (U.  S.)  Davis,  4  Mich.  140;  66  Am.  Dec,'534. 

677;  Wharton  v.  School   Directors,  43  Where   it    appears   that    county  taxes 

Pa.  St.  358.  were  levied  at  a  special  meeting  of  the 

._.                       _.                             ™  .         .      ,                          ..       .„    .      p|,^_ 

othe 
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sessed  ; '  in  the  latter  case,  the  intent  must  clearly  appear  *  A 
state  or  county,  having  levied  a  tax  upon  land  in  the  name  of  a 
party,  is  estopped  to  deny  his  title  thereto  in  an  action  to  enforce 
the  collection  of  the  tax." 

4.  SzhAution  of  Power. — In  general  the  power  to  tax  is  perma- 
nent and  continuing,  to  be  exercised  whenever  the  public  good 

contrary,  that  the  tneetiQE  was  right-  453 ;    CB.lhoun    County    v.    American 

fully  held,  Euch  meetings  being  author-  Emigrant  Co.,  9]  U.  S.  114. 

lied  by  law.     Briging  i>.  Chandler,  60  But    the   mere   collection   of    taxes 

Miss.  962.     But  an  unmutilated  record  upon   lands  of   which  a  muoicipali^ 

«f  the  proper  (ward  or  body  containing  itfll   claima  to  be  the  owner,  does  not 

no  record  of  tuch  levy,  is  Buf!ic[ent  Co  estop  it  to  assert  its  ownerahip  against 

rebut   the  presumption.     Hintrager  v.  the  party  paying  the  taxes,  if  he  was 

Ki«ne,  61  Iowa  605.     See   also   infra,  not  thereby  induced  to  pay  them  and 

-this  title,  Rtcard  of  lie  Levy.  did  not  rely  thereon  in   making  the 

1.  Augusta  V.  North,  57   Me.  391 ;  3  payment,  but  did  «o  believing  he  had 

Am.  Rep.  51;  U.  S,  n.  New  Orleans,  title,  and  relying  upon  his  own  judg- 

103  U.  S.  358.     And  see  Swift  v.  New-  ment.     Buena  VisU  County  v.  Iowa 

port,  7  Bush  (KyO  37.  Falls,  etc.,  R.  Co.,  46  Iowa  236. 

«.  Clegg  V.  State,  43   Tex.  605;  Gar-  The  assesajnent  of  a  tax,  without  en- 

denhire  f.  Mitchell,  11  Kan.  83.     And  forcing  its  collection,  will  not  estop  a 

N.   y.  319;  county  from  setting  up  a  claim  that 

Stigall,     41  the  land  was  its  own   property  at  the 

miss,  141.  time  of  the  levy.     Page  County  v.  But- 

The  repeal  of  the  statute  underwhich  lington,  etc.,  K.  Co.,  40  Iowa  j3o. 

a  tax  is  assessed  does  not  afTcct  it,  if  In  American  Emigrant  Co.  v.  Iowa 

the  assessment  was   completed  at   the  R.  Land  Co.,  52  Iowa  333,  it  was  held 

time  the    repeal    took   effect.     Appeal  that  the   bringing  of  an  action   by  a 

Tax  Court  v.  Union  R.  Co.,  ya  Md.  374^  county,  to  set  aside  a  conveyance  of 

Appeal     Tax   Court   v.   Patterson,   jo  land   made   by  it,  will  not  estop  the 

Md.  3J4;  Appeal  Tax  Court  v.  Balti-  county  to   levy   taxes   upon   propertj' 

more   Academy,  ^o   Md.  4^7;   Appeal  during  the  pendency  of  the  action. 

Tax  Court  v.  University  of  Maryland,  But  estoppels  against  the  state  are 

50  Md.  457 ;  Warren  R.  Co,   v.  Belvi-  not   favored,   and    though    they   maj 

dere,  35  N.  J.  L.  584.  arise  from  its  express  grants,  they  can* 

But  inferior  boards  and  bodies  deriv-  not  grow  out  of  laches  of  its  officers, 

ing  their  power  from  statutes,  have  no  State  v.  Brewer,  64  Ala.  387 ;   Rcaslre 

authoritv    to    reconsider    and    reverse  u.  Boston,  4   Allen  (Mass.)  57;   Lak« 

their  ow'n  official  action,  unless  the  stat-  Shore,  etc.,  R.  Co.  v.  People,  46  Mich. 

ute  so  provides.    People  f.  Schenectady     193;  Le"        "* "     '  ""---   "■    — 

County,  35  Barb.  (N.   Y.)  408.     And  And  aei 

see  I'lt/ra,  this  title,  The  Asseisment.  1.653; 

QuBsa  Of  coaatttallon. — Taxes  legal-  J.  379. 

ty  levied  but   not    collected    before   a  A   municipality   that   has   collfcted 

change  in  the  constitution  takes  effect,  taxes  under  an  unconstitutional  statute, 

'  ivalldated,  although  they  are  is  not  thereby  estopped  to  disput 

■'     ■ -      isoith       -■    -■■ 


not  imposed  upon  the  basis  directed  by  correctness  of  the  valuation,  and  make 
the  new  constitution.  Burlington,  etc.,  a  reassessment.  Cincinnati  Southern 
R.  Co.  V.  Saunders  County,9  Neb.  507.  R.  Co.  %:  Guenther,  19  Fed.  Rep.  395. 
B.  Brandritr  v.  Harrison  County,  50  Nor  does  an  unconstitutional  act  re- 
Iowa  164;  Adams  County  v.  Burling-  mitting  a  tax,  bar  its  subsequent  asser- 
ton,  etc.,  R.  Co.,  39  Iowa  507:  Iowa  R.  tion.  Perry  County  v.  Selma,  etc.,  R. 
Land  Co.  v.  Story  County,  36  low*  48;  Co.,  58  Ala.  546. 

Audubon   County  i'.    American   Emi-         It  has   been   held  that  a  negligent 

grant  Co.,  40  Iowa  460 ;  Austin  r.  Bre-  assessment  and  sale  of  public  lands  as 

mer  County,  44  Iowa  155;  Burlington,  private  property   does   not   estop  the 

etc.,  R.  Co,  V.  Stewart,  39  Iowa  367;  state   from   setting   up   its  title.      St. 

Lamb   v.  Burhngton.   etc.,  R.  Co.,  39  L«uiB  v.  Gorman,  39  Mo.  C93;    Elli- 

Iowa  333.     And  see  Gibson  v.  Howe,  37  worth  v.  Grand  Rapids,  37  Mich.  150; 

Iowa  168;  Sully  I'.  PoorbBugh,45  Iowa  Crane  v.  Reeder,  25  Mich.  303.     And 
3sC.  ofL.— 13                            193 
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may  require  it;*  though  a  single  levy  is  sometimes  deemed  to 
exhaust  the  power  for  the  time  being,  as  where  the  custom  is  to 
tax  but  once  within  a  certain  period  of  time.*  A  levy  of  the  full 
amount  limited  by  law  precludes  an  additional  tax,^  but  an  unsuc* 

lee  Bucna  Vista  Countj  v.  Iowa  Falls,  amount  assessed  upon  particular  prop- 
etc,  R.  Co.,  46  Iowa  236.  ertv,  there  can  be   no  new  assessment 

1.  Municipality  No.  2  v.  Dunn,  10  La.  upon  other  property  embraced  in  the 
Ann.  57;  People  v.  Dutchess  Cnuntv,  original  assessment  which  is  not  delln- 
I  Hill   (N.  Y.)  so;  Davis  v.  Brace,  Si    quent  to  supply  such  deliciencT.    Chlca- 

Ti,    .1,. „._.■.._    _.    r, ...   .  ...._L       ■     J,    People,  56  111.  327;  Workman  v. 

Chicago,  61  111.463. 

S.  Cummingi  v.  Pitch.  40  Ohio  SL 
56;  Atchison,  etc.,  R,  Co.  v.  Atchi- 
son Countr,  47  Kan.  722;  Osborne 
County  T,  Slake,  2  s  Kan.  356;  Atchi- 
son, etc..  R.  Co.  ri.'Woodcock,  iS  Kan. 
National  Bank  ii.  Barber.   24  Kan. 


111.542:  Williams  v.  Detroit,  2  Mich. 
561;  ReithmiUer  -a.  People,  44  Mich. 
380;  Wells  f.  Board  of  Education,  ■ 
W.  Va.  157.  And  see  Benoist  -u.  i 
Louis,  19  Mo.  179;  Sheridan  v.  Flei 
'ng.  93  Mo.  321  ;  Rice  v.  Walker,  44 
Iowa  458;  Calhoun  County  v.  Gal- 
braith,  99  U,  S.  214;  Oliver  11.  Carsner, 
39  Tex.  396;  Mason  County  v.  Huide- 
koper,  134  U.  S.  331. 

3.  Sl.Xouis  Bridge,  etc.,  Co.  v.  Peo- 
ple, 127  111,617;   State  ».  Van  Every, 


75  Mo.  530;   Vance   f.  Little  Rock,  30    !>.  Cage,  34  La,   Ann.   1106:   Bern 


Ark.  435;  Cope  v.  Collins,  37  Ark.  649; 
Graham  i'.  Parham,  33  Ark.  685  ;  Bro 
die  V,  McCabe,  33  Ark.  696;  Oliver  v.. 
Caraner,  39  Tex.  396;  Dean  v.  Lufkln, 
54  Tex.  26.; ;  Wells  v.  Board  of  Educa 
I   W.   Va.   157;    Cummings 


546;  Dumphv  V.  Humboldt  County,  5 
Iowa  273;  Sterling  School  Furniture 
Co.  I..  Harvey,  45  Iowa  466.  And  see 
Wattles  I',  Lapeer,  40  Mich.  624;  Stale 


St.  Louis,  19  Mo.  179;  Arnold  v.  Haw- 
kins, 9s  Mo.  569:  BallenUne  v.  Pulaski, 
isLea(Tenn.)633. 

That  the  firGt  levy  which  exhausted 
the  limit,  was  compelled  by  mandaaua, 
furnishes  no  ground  for  a  new  levy  in 


Fitch,  40  Ohio  St.  56,  excess  thereof.     Vance  v.  Little   Rock, 

In  People  ».  Waynesville,  S8  III,  469,  30  Ark.  435. 

it  Is  said  that,  as  a  general  rule,  where  Under  the  Illinois  statutes,  two  dif- 

the  law  confers  a  power,  and  the  per-  fcrent  methods  are  provided  for  raising 

sons   upon   whom   it  is  conferred   act  money  for  repairing  roads,  bridges,  etc, i 

under  it,  the  power  is  exhausted, unless  money  may  be  raised  for  a  road  tax  by 

the  same  authority  authorizes  its  sub-  either  mode,  and  in  case  of  failure  to 

sequent  exercise.  raise   money   In   one   mode   the   other 

When   once  a  levy  for  general  pur-  may  be   adopted  ;   but   when  a  levy  is 

poses  has  been  made,  whether  of  less  made  In  one  mode  it   cannot  be  msde 

than    the    maximum    rate   or   not,  no  in  the  other,  the  statute  contemplating 

special  levy,  even  for  a  part  that  might  but  one  tax.     Thatcher  v.  People,  79 

be  classed  properly  under  the  head  of  III.  597. 

general  purposes,  can  be  made,  in  the  In  Osborne  County  v.  Blake,  19  Kan. 

absence  of  a  provision  of  law  authoriz-  299,   it   was   held   that   where   only   a 

ing  it.     State    v.  Van  Every,  75    Mo,  small   amount   of  tax   waa    levied  for 

f;30.     But  the  omission  to  levy  a  tax  on  the  current  expenses  of  previous  years, 

icensFS,  in  making  a  general  levy,  may  county  commissioners  may  be  allowed 

be  subRemiently  cured.     State  i'.    Ma-  to  levy  an   additional   amount   of  fax 

guire,  .;2  Mo.  420.  for    the     current    expenses     of    those 

In  Oregon  Steam  Nav.  Co.  v.  Port-  years,  provided  the  two  levies  for  any 

land,  2  Oregon  81,  itwas  held  that  after  one  year  shall  not  exceed  in   the  ag- 

the   assessment  of  all  the  taxable  prop-  gregate  the  maximum  rate  allowed  by 

erty  had   been  made  and  a  tax  levied  law.     See  also  People  v.  Waynesville, 

therein,  the  council  had  no  power  to  or-  88  111.  469. 

deran  additional  assessment  of  prop-  In  Dean  v.  Lufkin,  54  Tex.  265,  it 
erty  subsequently  coming  within  the  was  held  that  where  a  commissioners' 
city  limits.  court  has  exhausted  its  power  in  mak- 
where  the  proceeds  of  a  special  as-  ing  a  levy  to  pay  ordinary  debts  of  the 
,....., L ^    _.  _      .      ...      ....        -fior-     ■        -' 


It  levied  for  the  purpose  of  eon-  county,  ii  exceeds  its  authority  in  mak- 

structing  public  improvements,  become  Ing  an   additional  levy  partly   for  the 

insufficient  for  the  purpose  indicated,  same  purpose,  and  tha't  the  whole  levy 

by  reason  of  a   failure   to  collect   the  is  illegal,  and  is  not  cured  by  an  order 
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Saoord  of  th*  Laty. 


cessful  attempt  to  lay  a  tax  does  not  exhaust  the  power,  and  a  new 
and  valid  levy  may  be  made  afterwards.' 

6.  CompnlBory  Levy. — See  Mandamus,  vol.  14,  p.  88. 

6.  Record  of  the  Levy. — Every  essential  proceeding  in  the  course 
of  a  levy  of  taxes  should  appear  in  some  written  and  permanent 
form  in  the  records  of  the  bodies  authorized  to  act  upon  it ;  *  the 
record  being  usually  the  only  evidence  to  show  that  the  tax  was 
duly  levied^*  and  ordinarily  conclusive  as  to  all  matters  therein 


•fterwards  made  declaring  a  part  of  the 
levj-  to  be  illegal. 

1.  Hiinmelmann  v.  Cofran,  36  Cal. 
411 ;  Society  for  Savings  v.  New  Lon- 
don, J9  Conn.  174;  People  v.  Waynes- 
ville.  SS  III.  469;  Bangor  v.  Lancey,  ai 
Me.  471;   Pond  I'.  Negu«,  3  Mass.  J30; 

{Am.  Dec.  131 ;  Libby  -v.  Burnham,  15 
lasB.  144;  State  v.  Newark,  34  N.  J. 
L.  136 ;  Monroe  v.  Fort  Howard,  tp  ton, 
Wis-  ii%.  And  see  State  v.  Maguire, 
51  Mo.  4J0:  WelU  i:  Board  of  Educa- 
tion, JO  W.  Va.  157;  Sanford  v.  Pren- 
tice. 28  Wis.  358. 

A  school  district  meeting  voted  a  tai 
for  a  school  house.  No  action  was 
taken  upon  the  vole,  and  it  was  neither 
reconsidered  nor  rescinded.  Four 
months  afterwards  a  like  tax  was  voted 
at  a  special  meeting.  It  was  held  that 
the  last  vote  was  valid.  Randall  v. 
Smith.  I  Den.  (N.  Y.)  314. 

I.  Moserii.White,39Mich.  sgiFolk- 
erts  !■.  Power,  41  Mich.  183;  Power's 
Appeal.  i<)Mich.  504;  Hodgkin  v.  Fry, 


In  State  v.  Saalmann.  37  N.  J.  L. 
156,  it  was  held  that  an  order  of  a  town- 
ship for  raising  mone/  for  the  pajment 
of  an  existing  indebtedness  of  the  towit- 
ship,  need  not  be  In  writing. 

S.  Cardigan  v.  Page,  6  N.  H.  181; 
WilUams  y.  Mears,  61   Mich.  86;  Moor 


:i7  Mass,  469;  Andrews  f.  Boyls- 
lon,  no  Mass.214;  Hintrager  v.  Kiene, 
62  Iowa  605 ;  Moore  v.  Cooke,  40  Iowa 
ago;  Burlington,  etc.,  R,  Co.  i'.  Lancas- 
ter County,  4  Neb.  293;  Paul  IJ.  Lins- 
cott,  56  N.  H.  347;  Farrar  t/.  Fessenden, 
39  N.  K.  26S;  State  v.  Hardcastle,  36 
N.  J.  L.  143;  Hilton  v.  Bender,  G9  N. 
Y.  75;  Dent  v.  Brvce,  16  S.  Car.  i; 
Hecht  V.  Boughton,  i  Wjoniing  368. 
And   see   Nalle   v.   Fenwick,   4  Rand- 


Athens  County  V.   Baltlmoi 

Co.,  37  Ohio   St.  305.     And  see   Nalle 

V.  Fenwick,  4  Rand.  (Va.)  585. 

In  Gearhart  v.  Dixon,  i  Pa.  Si.  214, 
it  was  held  that  school  directors  are  not 
required  to  keep  a  record  of  tlieir  pro- 
ceedings,  in  levyinK   a  school 


■11  f.  Jcffersonville,   24   How.  (U.S.) 
387;  Casady  v.  Lowry,  49  Iowa  523. 

A  grant  of  a  city  tax  is  proved  by  the 

statule  book  \  the  grant  of  a  county  tax 

must  be   proved   by    ihe  record  of  Ihe 

.,  R-    doings  of  the  county  convention.     Car- 


Page,  6  N.  H.  183. 
Parol  evidence  is  inadmissible  to 
prove  the  transactions  of  a  school  dis- 
trict meeting,  the  only  legal  evidence 
being  the  record  itself  or  an  attested 
copy.     Moor   v.   Newfield, 


though  it  is  advisable  that  they  should     And  it  is  not  competent  to  prove  by  oral 
do  so.  testimony,  the  existence  of  facts  to  be 

In  Kansas  City,  etc.,  R.'Co-n.Tontz,  ascertained  by  public  commissioners, 
39  Kan.  460,  a  tax  was  held  to  l>e  valid,  preparatory  to  laying  a  tax  which  such 
notwithstanding  the  fact  that  the  coun-  commisBloners  are  required  tocertily  in 
ty  clerk  and  the  county  commissioners  writing.  Baltimore  v.  Hughes,  1  'Gill 
neglected  For  six  months  to  enter  the  &  I.  (Md-)  481;  19  Am.  Dec.  243. 
levy  of  the  lax  upon  the  county  com-         The  record  of  the   proceedings  of  a 

_.i... .g  record.     See  also  Jefferson     district  meeting   has  l>een  held  admis- 

.., ._  ii---   —  sible   in   a   proceeding   to   compel   the 

proper  officers  to  levy  a  tax,  although 
not  expressly  required  by  law  to  be  kepi. 
Rose  V.  Hindman,  36  Iowa  160. 

In  Vermotil,  the  warning  for  a  meet- 
ing of  a  school  district,  must  be  re- 
corded by  the  district  clerk,  and  if  the 
record  of  the  warning  does  not  show 


County  T.  Johnson,  23  Kan.  717. 

In  Gage  v.  Bailey,  103  111.  11,  it  was 
held  that  when  the  law  requires  a  county 
boani  to  cause  a  tax  to  be  levied,  it  will 
be  presumed  that  the  tax.  having  been 
actually  levied,  was  levied  by  proper 
•nthorlty,  although  no  record  of  the  ac- 
U(Hi  of  the  board  It  made  to  appear. 
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Stated.*  It  should  show  that  the  requisite  statutory  preliminary 
requirements  have  been  complied  with  ;  *  that  a  meeting  of  the 
proper  body  has  been  held,  and  the  proceedings  thereof,"  and 
that  the  proposition  to  make  the  levy  has  been  duly  presented 
and  adopted;*  and  the  facts  constituting  performance  of  the 
statutory  requirements  should  appear,  a  mere  statement  that  the 
statute  was  complied  with  being  usually  not  enough.*     Due  au- 

that  tlie  hour  of  the  day  for  the  meeting  S,  Tajmouth  v.  Koehter,  35  Mich.  11 ; 
was  specified  (n  the  warning,  [he  defect  Steckert  v.  East  Saginaw,  ii  Mich.  104; 
cannot  be  supplied  b/  parol  evidence  State  v.  Van  Winkle,  25  N.  J.  L.  73. 
that  the  hour  was  named  in  the  original  And  see  State  r.  Mclntoch,  7  Ired.  (N. 
warning.  Sherwln  *.  Bugbee,  17  Vt.  337.  Car.)  68;  Dudley  i>.  Oliver,  c  Ired.  (N. 
1.  See  Fir^t  Nat.  Bank  i>.  Concord,  Car.)  1J7;  Dent  v.  Bryce,  16  S.  Car.  i, 
50  Vt.  257;  Eddy  ».  Wilson,  43  Vt.j63;  In  JVor/i  CareliHa.the  record  must 
West  V.  Whitaker,  37  Iowa  tjgS;  Peo-  afRrmalively  show  that  on  voting  a  tax 
pie  t'.  Queens  County,!  Hili(1M.  V.)  a  majority  of  the  justices  of  the  county 
191;;  Gaither  v.  Green,  40  Lai  Ann.  36];  court  was  present.  Dudley  r.  Oliver,  5 
Vhea  V.  Frankfort,  64  Me.  3J9;  Smith  Ired.  (N.  Car.)  127. 
T'.  Crittenden,  16  Mich.  151 ;  Venice  ?>.  A  statement  in  the  minutes,  that  all 
Murdoclt,  9a  U.  S.  ^.  And  see  Greer  the  school  directors  were  present,  and 
T.  Howell,  64  Tex.  68B.  that  the  vote  was  unanimous,  but  with- 
in State  V.  Van  Winkle,  15  N.J.  L.  outgiving  the  names  of  the  persons  vot- 
73,  it  was  held  that  a  book  of  minutes  ing.eitherin  theaffirmaliveornegative, 
kept  by  the  trustees  of  a  school  district,  is  a  substantial  compliance  with  a  re- 
ia  admts«ihle  in  evidence  to  establish  quirement  that  the  names  of  the  mem- 
their  acts  in  making  a  levy,  but  that  it  bers  voting,  both  in  the  atfirmative  and 
is  not  conclusive  and  may  be  overcome  negative,  be  entered  upon  the  minutes, 
by  parol  evidence.  And  if  defective  it  the  recording  of  such  vote  being  con- 
may  be  explained  or  supplied  by  parol  templated  only  where  there  are  votes 
testimony.  Gearhart  v.  Dixon,  1  Pa.  on  Ijoth  sides.  Tobln  fi.  Morgan,  70 
St.  124.  Pa.  St.  229!. 

The  denomination  of  a  tax  in  the  levy  4.  See   Steckert  t'.  East  Saginaw,  31 

as  "  for  judgment  fund  "  and  "  for  city  Mich.  104 ;  Pontiac  f.  Axford,  49  Mich. 

i"t"       '     "  *   '"     "    " 

how  (he  proceeds  were  intended  by  the  73;   State  1 

city   council   to   be   applied.      Rice  v.  Andrews  v,  Boylston, 

Walker,  44  Iowa  4(8.  Judd  v.  Thompson,  115  Mass.  553, 

a.  Taymouth  t.  Koehler, 35Mich.3l;         Where  a  tax  is  otxiered,  the  sworn 

Warren  11.  Grand  Haven,  30  Mich.  15  ;  certificate  required  by  the  JVe-ai  Jersey 

Flint,  etc.,  R.  Co.  -u.  Auditor  Gen'l,  41  laws   to  be  delivered  by  the  trustee  to 


,  „.  r,  should  show  all  the  facts 

;  Cardigan  x:  Page,  6  N.  H.   183;  necessary  to  render  the  tax  legal,  and 

State  V.  Van  Winkle,  25  N.  1.   U  73 ;  thatsuch  factsarewithinthe knowledge 

State  ti.  Duryea,  ^  N.  J.  L.  166;   State  of  at  least  two  of  the  trustees ;  and  the 

i>,Hardcastle,26  N.J.L.  143;  Hardcastle  certificate  should  be  verified  bv  their 

1:   State,   37  N.  J.  L.   sS'-      ^"''   see  oath.     Hardcastle  t-.  State,  37  K.  J.  L. 

Spear  i-.  Ditty,  8  Vt.  419;  Sherwln   v.  551 ;   State  v.  Padden,  44  N.  J.  L.  151. 

Bugbee,  17  Vt.  337;  Venice  v.  Murdock,  And  it  should  show  the  apportionment 

91  U.  S.  4^.  by  the  meeting  of  a  specific  amount  for 

A  certificate  of  trustees,  reciting  that  each  specific  purpose.    State  %'•  Padden, 

the  company  in  aid  of  which  a  tax  is  44  N.  J.  L.  151. 

voted,  has  so  complied  with  the  act  as        The  county  clerk,  before  the  delivery 

to  t)e  entitled  to  the  tax,  complies  with  of  the  tax  books,  may  amend  his  record 

the   terms  of  a  statute  requiring  It  to  by  showing  when  the  levy  of  a  road  tax 

recite  a  compliance  with  the  statutes  in  was  made.     Ohio,  etc.,   R,  Co.  v.  Peo- 

all  respects.  Casady  i'.  Lowry.  49  Iowa  pie,  I  ig  111.  307. 

S23.     And  see  Williams  r.  School  Dist.        B.  See  Nelson  r.  Pierce,  6  N.  H.  194; 

No.    I,  31    Pick.   (Mass,)  75;   33  Am.  Stater.  Hardcastle,   26  N.  J.  L,   143; 

Dec.  143.  Hardcastle  v.  State,   17  N.  J.  L.   551 ; 
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thentication  as  required  by  law  is  necessary  to  the  validity  of  the 
record,'  and  though  it  is  proper  and  desirable  that  it  should  be 
signed  by  the  presiding  officer  and  cierk  of  the  body  by  which  it 
is  made,*  an  entry  of  the  levy  on  the  proper  book  of  record  kept 
for  that  purpose  may  be  sufficient.' 

Absence  of  the  record  from  the  place  provided  for  its  preserva- 
tion, and  in  which  it  ought  to  be  found,  raises  a  presumption  that 
it  never  existed  ;  *  but  facts  may  be  shown  from  which  its  exist- 
ence and  subsequent  loss  or  destruction  may  be  inferred  ;  ^  and 
when  such  loss  or  destruction  is  established,  secondary  evidence 
of  its  contents  may  be  given,* 

Sherwin  v.  Bugbee,  17  Vt.  337;  Weber  66   Am,   Dec,   5^4-     And  see  Beck  v. 

V.  Ohio,  etc.,  R.  Co.,   108  III.  451.     See  Allen,  58  Mbi.  143,     But  see   H<^eU- 

also  Longyear  v.  Aplin,  71  Mich.  41c.  kamp  v.  Weeks,  37  Mich.  433. 

In  Houghton  ti.  Davenport,  23  Plcic.  The  general  rule  that  every  public 

(Mass.)  335,  it  WHS  held  tliat  the  return  document  required   hy  law  to  be  exe- 

of  K  conatable,  on  a  warrant  for  calling  cuted  by  a  public  officer  must  be  veH- 

an  annual   town  meeting,  that  he  has  tied  by  hU  official  signature,  doea  not 

warned   the  Inhabitants  of  a   town,  is  extend  to  records  of  a  corporate  board 

sufficient  evidence  that  the  meeting  Is  or  body  which  exercises  powers  munlc- 

legally  warned,  even  though  the  return  ipal  and  qaati  legislative.     A  tax  is  not 

does    not    state    in    what    manner  he  void,  therefore,  because  the  record  of 

warned    them.     See    also     Sexton    v.  the  board  levying  it  is  not  signed  by 

Nimms,  14  Mass.  315;   Brlges  v.  Mur-  the  chairman  and  clerk  of  the  board, 

dock,  13  Pick.  (Mass.)  305;  Waldron  v.  The  effect  of  a  statute  reaulring  it  lo  be 

Lee,  5  Pick.  (Mass.)  333.  so  signed  ie  merely  to  make  their  signa- 

It  need  not  appear  on  the  face  of  a  tures   evidence  of  the  Identity  of  the 

certificate  ef  town  auditors,  allowing  levy.      People  v.  Eureka  Lake,  etc, 

accounts  against   the  town,  that   they  Canal  Co.,  4S  Cal.  143. 

were  made  at  the  proper  time  and  place.  A   certlHcate  of    town   auditors,  a1> 

It  is  BufEcient  if  in  fact  their  meeting  lowing  accounts  against  the  town,  pur< 

regular  in  those  respects.      People  porting  in  the  body  of  it  to  have  been 

-    -:ns  County,  1  Hill  (N.  Y.)  195.  made  by  the  board  of  auditors  of  the 

>gelskamp  v.  Weeks,  37  Mich,  proper   town,  is  sufficient,  though   the 

423;   ys   rs  Jefferson,   3c   Minn.   315;  officers  have  merely  signed  their  names, 

Statei'.Padden,44  N.J.  L.  151;  Hard-  without   tiie  addition  of  their   ofBcial 

castle  I'.  Stale,  37  N.  J.  L.  551.  tlOes.  People  v.  Queens  County,  i  Hill 

1  Lacey  v.  Davia,  4  Mich,   yo;   66  (N.  Y,)  195- 

Am.  Dec.  5141   Hogchkamp  v.  Weeks,  4,  Hilton   v.   Bender,    69  N.  Y.   75. 

37  Mich.  433.  AndeeeHintrageri>.Kiene,63lowa6o5. 

In  Goddard  u.  Stockman,  74  Ind.  400,  In   Aficiigan,  the  rule  that  when  a 

It  was  held  that  .white  it  is  the  better  record  Is  not  lo  be  found  in  the  proper 

iractlce  that  the  record  of  the  proceed-  office,  it  must  be  accounted  for  before  it 

ngt  of  a  board  of  count/  commission-  can  be  assumed  to  have  ever  existed,  is 

en  should  be  signed  by  the  members  changed  by  statute,  and   the   contrary 

thereof,  unsigned  orders  of  the   board  presumption    is    indulged.    Upton    v. 

are  not  void,  and  when  properly  signed  Kennedy,  36  Mich.  113;  Hogelskamp  v. 

within  a  reasonable  time,  they  become  Weeks,  77  Mich.  433.     And  see  Silsbee 

valid  from  the  time  when  made.     And  v.  Stockle,  44  Mich.  568. 

in  Jefferwm    County    v.   Johnson,   33  0.  Hilton   v.  Bender,   69   N.  Y.   75, 

Kan.  717,  it  was  held  that  the  failure  of  And  see  Boyce   v.    Auditor  Gen'!,  90 

a  county  clerk  to  attach  his  certificate  Mich,  314.  Proof  of  losashouldbemade 

to  the  tax  roll,  is  a  mere  Irregularity  by  the  party  claiming  the  benefit  of  the 

which  will  not  invalidate  the  subsequent  levy.     Moore  v.  Cooke,  40  Iowa  290. 

proceedings.  (.  Farrar  w,  Feesenden,  39N.H.  368; 

».  Martin  v.  Cole,  38  Iowa  141 ;  Peo-  Weber  v.  Ohio,  etc.,  R.  Co.,    108  III. 

pie  v.  Eureka  Lake,  etc..  Canal  Co.,  48  451;  Irwin  n.  Miller,  33  111.  348;  Lacey 

Cal.  143;  MacKenziev.  WooW,39La.  v.  Davis,  4  Mich.  140;  66  Am.  Dec.  534; 

Ann.  944;  Lacey  V.  Davis,4]IUch.i4o;  Quinby  o.  North  American  Coal,etc.i 
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7.  Commatfttion  of  Tax.  —  In  the  absence  of  constitutional  pro- 
hibition, the  legislature  may  commute  or  remit  unpaid  taxes,'  or 
even  refund  those  which  have  been  paid  ;^  but  such  action  should 

Co.,   1  HeUk.  (Tenn.)   596.     And   see  phet  v,  Lundy ,  63  Miss.  603.    But  citjr 

Norrit  I'.  Ruasell,  5  Cal.  349.  Uxet  are  not  under  the  uipervldon  of 

In  Weber  i'.  Ohio,  etc.,  R.  Co.,  108  the  board  of  supervisorfl  of  the  county, 

111.  45:,  it  was  held  that  If  certificates  and    cannot     be    remitted     by    them, 

for  the   levy   and  extension  of  Echool  Manufacturers'  Bank  f.  Troy,  34  How. 

taxes,  are  copied  In  the  record  book,  the  Pr.  (N.  Y.)  3^o. 

copy  is  only  secondary  evidence,  and  In  The   objection    that  the    legislature 

no  event  admissible,  until  proof  is  made  cannot  delegate  the   power  of  taxation 

of  the  return  of  the  original  certilicateK  within  an  incorporated  city,  to  a  com- 

and  of  the  loss  thereof.  missloner   newly   created   by   iUelf,  is 

The  loss  of  a  paper  thowlng  the  right  not   applicable  to  a  statute  conferring 

to  the  issue  of  a  niandamus  to  compel  authority   upon  the  board  of  otsessorg 

the  levy  of  a  tai,  will  not  dispense  with  of  a  city  to  determine  what  portion  of 

the  clear  proof  that  it  contains  alt  the  certain  taxes  which  are  in  arrear  shall 

l^al  requirements.   People  v.  Oldtown,  be  charged   agalnlt,  and   collected   out 

8S  lil.  102.  of,  the   landa  upon   which   they   were 

1.  Demoville  v.  Davidson  County,  87  assessed;  their  duty  not  tieing  to  impose, 

Tenn.  314;  People  v.  Lee,  28  Hun  (N.  but  rather  to  abate,  a  tai.     White  v. 

Y.)   469;   Danghdrill   v.   Alabama    L.  Wheeler,  51    Hun   (N.  Y.)   573.     And 

Ins„etc.,   Co.,   31    Ala.  91;   LoulsUna  see   Terrel   v.   Wheeler,   49  Hun    {N. 

State  I-ottery  Co.  t:  New  Orleans,  34  Y.)  262. 

La.  Ann.  S6;  Ilunsaker  v.   Wright,  30  In   Nebraska,   taxes   cannot   be   re- 

III.    146;   State  Bank  Tt.  People,  j   III.  leased  or  commuted.    Lancaster  Coun- 

303;   Illinois  Cent.  R.  Co.  t'.  McLean  ty  v.   Rush.  35   Neb.    119;    Lancaster 

County,      17    111.    191;      McDonough  County  i'.  Trimble,  33  Neb.  Ill,     And 

County  V.  Campliell,  42  111.  490;  Jack-  In  State  :',  Graham,  17  Neb.  43,  it  was 

•onville  II.  McConnel,  13  111.  133  ;  Coo-  held   that   an   asaignment    by    county 

per  x:  Ash,  76  111.  1 1 ;  Gardiner  v.  State,  commissioners  upon  tax  certifiCHteB  for 

SI    N.  J.   L.  ss?.     And  see   White  v.  less   than    the    amount    of   taxes  due 

Wheeler,  51  Hun  (N.  Y.)  573;  Terrel  r.  thereon  when  the  property  if  sold  would 

Wheeler,  45  Hun  (N,Y.)  361;  Kelly  f.  bring    the   full    amount,    violates    the 

Wheeler  (Supreme  Ct.),  3  N.  Y.  Supp.  constitutional  prohibitions  against  the 

389 ;  Wallerstein  v.  Bohanna  (Supreme  commutations  of  taxes. 

Ct.),   s   N.   Y.   Supp.  319;  Fethian  v,  Manv  exemptions  are  In  the  nature 

Wheeler,    m   N.   Y.    696;    Lamb    f.  of  com' mutations.     Baltimore,  etc.,   R, 

Connolly,  ui  N.  Y.  531; /»  re  Stevens  Co.  r.  Maryland,  31  Wall.  (U.S.)  456; 

Countv  rMlnn.   1887),  31    N.  W,  Rep.  Milwaukee,   etc.,  R,  Co.   11.  Crawford 

941.    6ut  see  Wilson  v.  Sutter  County,  County,  29  Wis.  116;  Johnston  v.  Ma- 

47  Cal.  91.  con,  62  Ga.  645.  And  when  exemption* 

The  commutation  of  all  taxes    and  are  prohibited,  there  can  be  no  pow-er 

licenses  upon  the  payment  of  a  deaig-  tocommute.    New  Orleans  i.  Lafayette 

nated  sum,  is  not  an  illegal  exemption,  Ins.  Co..  28  La.  Ann.  756;  New  Orleans 

and  does  not  conflict  with  a  constitu-  v.  St.  Charies   Street  R.  Co.,  2%   La. 

tional  provision  that  taxation  shall  be  Ann.  497;  New  Orleans  v.  New   Or- 

equal  and  uniform,  and   in   proportion  leans  Sugar  Shed  Co.,  35  La.  Ann.  548; 

to   the  value  of  the  propertv.     Louis-  and  see  Louisiana  Cotton  Mfg.  Co.  v. 

lana  State   Lottery  Co.   v.  "New    Or-  New  Orleans,  31   La.  Ann.  440;  Ide  v. 

leans,  34  La.  Ann.  86.  Finneran,  29  Kan.  569. 

The   power  to    investigate   and   de-  As    to   commutation    by   rendering 

termlne    what    part    of    a    tax    shall  services,  see  infra,  this  tilie,  Munirif^ 

be   commuted,   may   be    delegated    to  Taxation;    and   see   generally,   supra, 

boards  of  assessors   or  other  inferior  this  title,  Po-w,          '" 

officers.     While   v.  Wheeler,   ei    Hun  S.  See  Lam 

(N.  Y.)s73.  Neb.S23;  W:._ 

County  and  municipal  taxes,  as  well  Ohio  St.  639. 
as  state  taxes,  may  l>e  remitted  b^  the  Tiiough  a  tax  has  been  remitted,  pro- 
legislature.      Demoville    v.    Davidson  vision  need  not  necessarily  be  made  for 
County,  87  Tenn.   314.     And  see  Pro-  refunding  such  parts  of  it  as  have  been 
198 
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operate  with  fairness  and  not  conflict  with  the  constitutional 
provision  in  regard  to  uniformity  and  equality.^ 

XL  Thi  AnuaxxxT— 1.  Definition;  Neoewity  for. — An  assess, 

ment  may  be  dcBned  to  be  the  act  of  assessing,  determining,  or 
adjusting  the  amount  of  taxation  to  be  paid  by  an  individual  or  a 
community ; — an  official  valuation  of  property,  profits,  or  income, 
for  purposes  of  taxation.* 

Where  taxes  are  to  be  levied  in  proportion  to  an  estimate, 
either  of  values,  benefits,  or  the  results  of  business,  an  assess> 
ment  is  indispensable," 

paid.     Demoville  v.  Davidson  County,  and  valuation  and  tlie  commissionera 

87  Tenn.  314.  have  apportioned  the  rate/er  cent,  on 

Where    Uxcb   are     riglitfully   levied  the  several  townships. 

under  an  existing  taxing  power,  the^  AratiaiMnt,  Is  lt«  ])ro»(l«it  lanM,  in- 

■re  not  invalidated   br  proviiione   for  eludes  all   the   steps   necessary  to   be 

their  repayment,  or  partial  repayment,  taken  in  the  legitimate  exercise  of  the 

to  the  taxpayer,  In  case  of  a  failure  of  power  to  tax.     Hurford  -v.  Omaha,  4 

the  enterprise  In  aid  oi  which  the  taxes  Neb.  136 ;  San  Luis  Obispo  v.  Pettit, 

are  levied,  or  because  the  benefit  might  87  Cal,  499. 

not  be  equal  in  ils  operation.    Talbot  The  words  "  assessing "   and  "  col- 

V.  Dirnt,  9  B.  Mon.  (Ky.)  ^16.  Jecting"  may  be  so  used  as  to  Include 

1.  Cooper  I'.  Ash,   76   ttl.  11.     And  the  operation  called  the  levy  of  a  tax. 

see  Lancaster   County  v.  Trimble,  33  San  Luis  Obispo  v.  Pettit,  87  Cal.  499. 

Neb.   Ill;  Lancaster  County  r.  Rush,  Llat. — In  one  sense,  the  asaessment 

35  Neb.  119.     Where  a  statute  restric-  denotes  the  list  and  valuation  of  taxa- 

tingthe  foreclosureof  tax  liens  by  coun-  ble  proper Cr  made  by  the  proper  olfi- 

ties,  to  cases  in  which  the  amount  due  cent    for    the    .purposes    of    taxation, 

exceeds  a  specified  sum,  was  held  void  Green  t>.  Gruber,  36La.  Ann.694;  Brat- 

under  constitutional  provisions  requir-  ton  i>.  Mitchell,  i   W.  &  S.  (Pa.)  310. 

ing  all   taxable  property  to  contribute  And  see  Wells  i/.  Smyth,  55  Pa.  St.  159. 

Its   proportionate   share   of  taxes,  and  S.  New  Yorli  v.  Weaver,  100  U.  S. 

prohibiting  the  legislature  from  releas-  539;  Santa  Clara  County  v.  Southern 

ing  the  property   of  individual*   from  Pac.  R.Co.,i8  Fed.  Rep.385;  Driggers 

taxation.  v.Casaady,  71  Ala.  539;  Perry  Countv  v. 

a.  Cent  Diet.  See  New  York  v.  Selma,  etc.,  R.  Co,  58  Ala.  ^46;  Wall- 
Weaver,  100  U.  S.  539^  Green  v.  Gru-  er  -o.  Hughes  (Arizona,  i38(5),  11  Pac. 
ber,  z6  La.  Ann. 694-,  Seattle  p. Yesler,  Rep.  wi;  People  f.  Hastings,  30  Cal, 
1  Wash.  Ter.  S7".  449;  Smith  n,  Davis,  3oCal.  539;  Kelsy 

A  a  commonly  used,  the  assessment  v.  Abbott,  13  Cal.  618;  People  -v. 
consists  of  the  two  processes  of  listing  Pearis,  37  Cat.  3591  Mois  v.  Shear,  35 
the  persons  and  property  to  be  taxed,  Cal.  45;  65  Am.  Dec.  94;  People  v. 
Seattle  i'.  Yesler,  1  Wash.  Ter.  571 ;  Sneath,  aS  Cal,  612;  Lake  County  w. 
Stale  V.  Fournet,  30  La.  Ann.  1103;  Sulphur  Bank  Min.  Co  66  Cal.  17; 
Miller  v.  Hale,  16  Pa.  St.  435;  Wells  11.  Hurlbutt  ii.  Butenop,  37  Cal.  50;  Rood 
Smyth,  55  Pa.  St.  159;  New  York  i'.  «.  Mitchell  County,  39  Iowa  444;  Bailey 
Weaver,  100  U.  S.  .1539;  and  of  estimat-  v.  Fisher,  38  Iowa  339;  Early  ti.  Whit- 
ing the  sums  which  are  to  be  a  guide  tingham,  43  lows  163;  Worthington 
in  the  apportionment  of  the  tax  be-  i'.  Whitman,  67  Iowa  190;  Graves  v. 
tween  them.  New  York  i'.  Weaver,  Bruen,  11  III.  431 ;  Slaugnter  v.  Louis- 
100  U.  S.  S39;  Dollar  Sav.  Bank  v.  U.  ville,  89  Ky.  its;  National  Bank  of 
S-,  19  Wall.  (U.  S.)  337;  U,  S.  f.  Hal-  Commerce  v.  Licking  Valley  Land, 
loran.14  Blatchf.  (U.  S.)  Instate  f.  etc.,  Co.  (Ky.  1S93).  31  S.  W.  Rep.  881; 
Foumet  30  La,  Ann.  1103:  Miller  C'.  McWilliams  ti.  Michel,  43  La.  Ann. 
Hale,  a6  Pa.  St.  435;  Wells  I.  Smyth,  984;  Woolfolk  v.  Fonbene,  15  La. 
S5  Pa.  St,  159;  Seattle  ii.  Yesler,  1  Ann.  15;  Augusti  v.  Lawless,  43  La. 
Wash.  Ter.  571.  Ann.  1097;   Person  v.  O'Neal,  33  La. 

In  Wells  V.  Smyth,  55  Pa.  St.  159,  it  Ann.  337 ;  Thurston  r.  Little,  3  Mass. 

was   held    that    property    is  assessed  429;  Thayer  v.  Stearns,  1  Pick.  (Mass.) 

when  the  assessor  has  returned  bis  list  483;  Gamble   v.  Witty,  55  Miss.  16; 
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While  the  legislature  may  alter  the  manner  of  making  the 
assessment,  it  may  not  dispense  with  it  altogether,'  unless  the 
statute  levying  the  tax  itself  prescribes  the  amount  to  be  paid, 
in  which  case  no  assessment  is  required.' 

2.  When  Hade. — For  the  purpose  of  general  taxation,  assess- 
ments  are  required  to  be  made  periodically,'  usually  every  year.* 
But  for  special  purposes  and  for  local  improvements,  they  need 
be  made  only  when  the  special  occasion  arises.'  When  an  annual 
assessment  is  required,  the  property  must  be  listed  each  year,  or 
the  tax  will  be  invalid.* 

A  tax  based  upon  the  valuation  of  a  year  other  than  that  of 
the  year  for  which  it  was  originally  assessed,  is  invalid.^ 

Morrill  13.  Taylor.  6  Neb.   236;   N«-  Wtll,  (U.  S.)  611 ;  State  r.  Sterling,  ao 

brasks  City    v.   Nebraska    City   Hy  Md   50a;  Texas   Banking,  etc.,  Co.  v. 

draulicGaaLlght,etc.,  CD.,9Neb.339;  State,  4a  Tex.  630.     And   see   Dollar 

South   Platte  Land  Co.   v.   Crete,    11  Sav.  Bank,  n.  U.  S.,  19   Wall.  (U.  S.) 

Meb.344;  Matter  of  Nichols,  ,H  N.  Y.  aa;;  St.  Croix,  etc.,  R.  Co.  v.  Osceota 

6a ;  May  v.  Traphagen,  139  N.  Y.  478 ;  County,  45  Iowa  168, 

Miller  w.  Hale,  16  Pa.  St.  43:;  McCall  S.  Statei/.  Yellow  Jacket  Silver  Min. 

■B.  Lorimer,  4   Watts   (Pa.)   351;  Mc-  Co.,  14  Nev.   aao;    Wilson  v.  Marsh, 

Reynold!  v.  Loneenberger,  75  Pa.  St  34  Vt.  352  ;  People  v.  Tax  Com'n,  104 

13;  Yenda   v.   Wheeler,   9  Tex.   408;  U.  S.  466. 

ludevine  v.  Jackson,  iS  Vt.  470;  Marsh  4.  See   People  v.   Hastings,   29  Cal, 

V.Clark  County,  4a   Wis.  so)  ;  Schet-  449;  State  t>.  Yellow  Jacket  Silver  Min. 

tier  V.  Fort  Howard,  43  Wis.  48;   Her-  Co.,  14  Nev.  aao;  Statcv.  New  Undell 

■ey  T.  Barron  County,  37  Wis.  75.  Hotel  Co.,  9  Mo,  App.  450;  People  v. 

Where  no  aasessment  was  ever  made  Tax  Com'rs,  104  U.  S,  466. 

by  the  profMr  authorities,  upon  which  6.  See  infra,  this  title,  Local  Assets- 

a  tax   could    be    levied,    no   previous  menU;  Municipal  Taxation. 

tender    is   required  as  a  condition  of  In  Hall  i>.  Houston,  etc,  R.  Co.,  39 

equitable  relief  ^ainat  a  tax.     Bode  v.  Tex.   1S6,  it   was   held    that  where  a 

New  Engta^d  Investment  Co.,  6  Da-  special  tax  \%  levied,  no  Epecial  aasesa- 

kota  tfify.  ment  of  the  taxable  property  on  which 

niagml   tn  Taxt. — Where   an   assess-  it  is  to  be  collected  need  be  made. 

ment  is  in  part  illegal  and  the  illegal  S.  People  -v.   Hastings,  39  Cal.  449. 

portion   is    inseparably   blended    with  And  see  Clove  Spring  Iron  Works  v. 

that  which  is  legal,  the  whole  assess-  Cone,  156  Vl,  603;  Newkirk  v.  Fisher, 

ment  ia  void.    California   v.   Central  73  Mich.  113. 

Fac.  R.  Co.,  117  U.  S.  i.  The  same  rule  applies  to  a  require- 

1.  Marsh  V.  Clark  County,  43  Wis.  ment  of  a  biennial,  triennial,  or  quad- 

502  1  Smith  V.  Cleveland,  17  Wis.  556;  rennial    assessment.      See     Ayers    i>. 

Witberspoon   v.  Duncan,  4  Wall.(U.  Moulton,  51  Vt.  115. 

S.)  2to.     Seealso  Dean  :'.  Gleason,  16  T.  Davis  v.  Boston,   129  Mass.  378; 

Wis.  1.  Nason  v.  Whitney,  i  Pick.  CMass.)  140; 

Wherea  constitutional  provision   is  Slate  -v.  Cook,  8j   Mo.   185;   SMIe  v. 

made  for  the  assessment  of  property,  L'nion  Trust  Co.,  91  Mo,  157;  Johnson 

the  legislature  cannot  fix  the  valuation,  v.  Royster,  SS  N.  Car.  194;   Alger  r. 

People  T.  Hastings,  29  Cal.  449.     See  Curry,  38  Vt.  38a:  South  Platte  Land 

alsoSlaughterti.LouisvillcSgKy.iia.  Co.  r.  Crete,  11   Neb.  344;    People  v. 

In  McReynolds  v.  Lon  gen  larger,  39  Hastings,  19  Cal. 449;  Lebanon  r'.  Ohio, 

Pa.  St.  13,  it  was  held  that  the  want  etc.,  R.  Co.,  77   111.  ^39;   Davidson  i: 

of  an  assessment  made  l)y  competent  Sterrett,  \\  Ky.  L,  ftep.  265;   Paldi  v. 

authority,  is   not  a  mere   irregularity  Paldi,  84  Mich.  346;  Scheiber  t.  Kaeb- 

which  can  be    corrected   by  curative  ler,  49  Wis.  agi. 

Statutes.  Under  the  lo-aia  statute,  an  assess- 

3.  U.  S.  r.  Halloran,  14  Blatchf.  (U.  ment  may  be  made  in  any  year  for  a 

S.)  1;  King   ;'.   U,   S,,  99   U.   S.   239;  tax  which  should  have  been  levied  and 

Provident  Inst.  f.    Massachusetts,   6  collected  in  the  preceding  year.  Pcirce 
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Assessments  are  usually  made  to  relate  to  a  day  certain  in  each 
year,*  from  which  time  the  liability  of  the  person  or  property  as- 
sessed becomes  fixed  for  that  year ;  after  that  time  neither  a  change 
of  ownership  nor  a  change  of  value  will  affect  the  tax;  nor  can  the 
assessor  change  names,  or  put  new  names  on  the  roll  for  taxation.* 
The  rule  has  been  laid  down  that  an  assessment  not  made  within 
the  time  required  by  law  is  invalid  and  will  not  support  a  tax." 
But  an  assessment  is  not  invalid  because  made  after  the  usual 

*.  Weare,  41  Iow«  378,     And  a  some-  Supp,  71  ;  May  v.  Traphagen,   139  N. 

what  Bimilar  statute  exists  in  Illiuoit.  Y.   478;   Oregon  Steam  Nav.   Co.    v. 

See  Fairfield  V.  People,  94  III.  244.  Portland,    2    Oregon    81;     Harth    v. 

In  Shotwell  i>.  Moore,  129  U.  S.  590,  Gibbes,  3  Rich.  (S.  Car.)  316;  McClel- 
a  statute  providing  for  the  ascertain-  Ian  u.  Memphis,  etc.,  R.  Co.,  11  Lea 
inent  of  the  monthly  average  amount  (Tenn.J  336;  Walker  i'.  Miner,  31  Vt. 
or  value  of  the  propertj  or  goods  held  769 ;  Pitkin  v.  Parks,  54  Vt.  301 ;  War- 
by  persons  during  the  preceding  year,  ren  v.  Werner,  14  Wis.  366;  Pennsyl- 
and  for  the  assesEment  for  taxation  on  vania  Coat  Co.  ii.  Porth,  63  Wis.  77; 
that  basis,  was  held  to  be  valid.  People  c.  Tax  Com'rs,   104  U.  S.  466. 

1.  SeeClarkr.  Norton,  49  N.  Y.143;  Property  shipped  from  outside  the 
Mygatt  If.  Washburn.  15  N.  Y.  316;  taxing  district  on  the  asses.<!ment  date, 
Milwaukee,  etc.,  R.  Co.  v.  Kossuth  but  not  arriving  within  it  until  after- 
County.  41  Iowa  i;7;  Ayers  v.  Moulton,  wards,  Is  not  subject  to  assessment  for 
51  Vt.  115;  San  Francisco  v.  Pennie,  thatyear.    Johnson  i>.  Lyon,  106  111. 64, 

SCat.465;  Com.i'.Gaines,8oKy.4S9;  In  State  r.  Eastabroolt,  3  Nev.   173, 

ontgomerr  County  v.  Montgomery  it  was   held  that  property  within  the 

Gag  Light  Co.,  64  Ala.  169;   Price  11.  state  at  the  time  of  the  levy,  is  liable, 

Kramer,  4  Colo.  546;   Martin  County  though  it  Is  removed  before  assessment. 

V.   Drake,   40  Minn.   137;    Warren  v.  In     Crutchfield    v.    Stambaugh,    8 

Werner,  14  Wis.  366.  Heiek.  (Tenn.)   833,  it  was  held   that 

Franunptliin  u  to  Tims.— Where  no  where   land   is   sold  after   the   assesi- 

day  is  designated, either  expressly  or  men t,  an  agreement   by  the  buyer  to 

by  Implication,   for  the  beginning   of  pay  the  taxes  for  that  ^ear  will  not  re- 

the  tax  year,  it  will  be  presumed  that  lease  the  seller  from  liability  therefor, 

the  calendar  year  was  intended.     See  In    Washburn    v,    Walworth,    133 

Com,  I'.  Lehigh  Valiey  R.  Co.,  119  Pa.  Mass.  499,  it  was  held  that  a  partner 

St.  439;  Com.  V.  North   Pennsylvania  who  withdraws   from  the  firm  before 

R.  Co.,  119  Pa.  St.  460.  the  dateof  tlie  assessment,  retaining  no 

a.  Hunt  I'.  McFadgen,  10  Ark.  277 ;  Interest  therein.  Is  not  liable  for  taxes. 

State  V.  Certain  Lands,  40  Ark.  34;  In  Pueblo   County    t>.    Wilson,    15; 

San  Gabriel  Vall^  Land,  etc.,  Co.  v.  Colo,   90,   it   was   held  that   personal 

Wetmer,  96  Cal.  623 ;  Shaw  v.  Dennis,  property  not  in  esse  upon   the  date  of 

10  III.  405;  Bri^gins  v.   People,  96  III.  assessment,  cannot  be  aseessed. 

tSi;  Sully  T'.  Poorbaugh,  45  Iowa  453;  That  property  assessed   has  ceased 

Howell  x:  Scott.  44Kan.  247 ;  Com.  v.  to   exist   after  assessment.   Is    no   de- 

Gaines,  80  Ky.  489;  Templeton  ti.  Levee  fense    to    the    tax.      Shelby    County 

Com'rs,   16  La.  Ann.  117;  Vaughanr.  !■.    Mississippi,   etc.,   R.   Co^   16   Lea 

Street  Com'rs,  154 Mass.  143;  Davis  v.  (Tenn.)    401;    Rutledge    v.    Fo^,    3 

Boston,  ISO  Mass.  377 ;  Richardson  -o.  Coldw.  (Tenn.)  554. 

Boston,  i^  Mass.  508;  Martin  County  A  chants   tn  tha  Uit   does   not   in- 

f.  Drake,  4oMinn.  137;  State  I'.  Har-  validate    the    whole   list.     Wlllard  t>. 

din,  34  N.  j.  L.  79;  State  ».  Hanson,  36  Pike,  59  Vt.  201. 

N.  J.  L.  50;  State  v.  Union  Tp..  36  N,  A  oarporatton  not  practically  organ- 

J.  L.  309;  Slate  V.  Peltlt,  39  N.  J.  L.  {i!ed,  although  its  certificate  has  been 

654;  State  V.  ShurtB,  41   N.  J,  L,  379;  filed  before  the  date  of  a 


State  t>.  Jersey  City,  44  N.J.  L.  ij6;  Dot  liable  for  thatyear.  Anglo-Ameri- 

Clark  v.  Norton,  49  N.  Y,  345;  Over-  can  Ins.  Co.  v.  District  of  Columbia, 

ing  V.  Foote,  65  N.  Y.  363 ;  People  v.  5  Mackey  (D.  C.)  423. 

TaxCom'n,  91  N.  Y.  593;  People  i:  I,  See    Stockman    v.    Robbins,    80 

McComber   (Supreme  Ct.),   7  N.   Y.  Ind.   195;   Williamsport   v.    Kent,    14 
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time,  when  the  act  under  which  the  tax  was  levied  furnishes  no 
limitation  upon  the  exercise  of  the  power,' 

3.  By  Whom  Hade. — In  the  absence  of  constitutional  provision, 
the  legislature  may  provide  for  such  agencies  for  the  assessment 
of  taxes  as  it  may  see  fit.*  The  agencies  provided  for  must  be 
constituted  in  the  manner  prescribed  by  law;  and  the  assessment 
must  be  made  by  the  officers  duly  elected  or  appointed  for  that 
purpose.' 

When  the  constituted  authorities  neglect  or  refuse  to  act,  it  is 
within  legislative  power  to  provide  for  the  performance  of  their 
duties  by  other  officers  and  instrumentalities  ;*  though  the  act  of 
filling  an  office  exhausts  the  power  until  the  removal  or  dismissal  of 
the  incumbent  in  the  manner  prescribed  by  law.'  It  is  essential 
to  the  validity  of  the  list  as  a  basis  of  taxation,  and  therefore  to  the 
validity  of  the  tax  itself,  that  the  assessment  should  be  made  by 
officers  having  competent  authority,*  and  the  qualifications  re- 
time of  the  enactment.  People  ::  Al- 
len, xi  Barb,  (N.  Y.)  103. 
«.  Du  Page  County  v,  Jenks,  65  III. 

_      .  Brigina   v.     375;    Cedar   Rapids,   etc.,   R.   Co.   r. 

Chandler,  60  Miss,  86a,  it  was  held  that  Carroll  County,  41  Iowa  153.  Andaee 
a  statute  eilending  the  time  for  assess-  Farrington  v.  New  England  Invest. 
ment  applied  only  to  cases  in  which  Co.,  i  N.  Dak.  ioj  ;  Bode  t-.  New  Eng- 
the  law  had  not  been  complied  with,     land  Invest.  Co.,  i  K.  Dak.  i3i. 

1.  Hallo  r.  Helmer,  ii  Neb.  87 ;  An-  Under  the  Maine  statutes,  when  no 
derson  v.  Majfield  (Ky.  1891),  19  S,  assessors  are  elected,  the  selectmen 
W.  Rep.  598;  Slate  v.  Northern  Belle  must,  each  of  them,  be  sworn  as  an 
Mill,  etc.,  Co.,  15  Nev.  3S5.  And  see  assessor  before  the,v  can  legally  assess 
American  Coal  Co.  i-.  Alleghany  a  tax.  They  cannot  make  an  assess- 
County,  59  Md.  185.  ment  as  ol^cers  de  facto,  which  will 

a.  North   Carolina   R.  Co.   v.  Ala-     sustain  an  action  for  taxes,     Dresden 
manee,  8i  N.  Car.  ajg;  Chicago,  etc.,     v.  Goud,  75  Me.  298. 
R.  Co.  V.  People,  98  III.  350.     And  see         Under  a  power  to  appoint  a  succes- 
Sawyer  t.  Dooley,  31  Nev.  390.  sor  to  a  delinquent  assessor,  the  detin- 

3.  Republic  L.'ina.  Co.  I',  Pollak,  75  quent  may  not  be  appointed  as  bis 
III.  392;  St.  Louis,  etc.,  R.  Co.  w,  Sur-  own  successor.  But  a  person  so  ap- 
rell.SS  III.  535;  Felamthal  r.  Johnson,  pointed  would  bean  otticer  i/e /acfo  as 
104  111.  31;  People  r.  Lots  in  Ashley,  to  third  persons.  Wolfe  3',  Murphy, 
Hi  111.397;  Twombly  t.  Kimbrough,  60  Misi.  I.  See  also  Guyer  r.  An- 
34  Ark.  459;   People  v.   Hastings,   39    drews,  11  III.  444. 

Cal.  449;  People  T.  White,  47 Car  616;  B.  See  Public  Officers,  vol.  to, p. 
Reily  V.  Lancaster,  39  Cal.  354 ;  Haw-  378.  See  also  People  v.  Woodruff,  31 
kins  I'.  Jonesboro,  63  Ga,SJ7;  Williams  N.  Y,  ass;  Smith  v.  New  York,  1 
I'.  Corcoran,  46  Cal.  SS3;  Birch  -v.  Hun  (N.Y.)  57;  47  How.  Pr.  (N.  Y.) 
Fisher,  13  S.  &  R.  (Pa.|  208;  Evans-  377;  People  v.  Stevens,  51  How.  Pr. 
ville,  etc.,  R.  Co.  v.  Hays,  118  Ind.  (N.  Y.  Cl.  App.)  139, 
114;  People  V.  Lothrop.  3  Colo.  438;  In  Mix  v.  People,  116  111.  365,  it  wm 
State  T'.  Segoine,  53  N.  J.  L.  339.  held  that  a  t>oard  of  supervisors  has  no 

In   Pensacola  t'.  Bell,  31   Fla.  469,  it    power  to  appoint  a  committee  to  re- 
was  held  that  an  assessment  roll  com-     assess  lands  previously  assessed  by  the 
menced  by  one  assessor  and  perfected     proper  body, 
by  another,  is  valid.  «.  Rood  )■.  Mitchell  County,  39  Iowa 

A  city  ordinance  authorizing  the  ap-     444;   Bailev   v.   Fisher,  38  Iowa  239; 


%: 


pointment  of  assessors  by  the   comp-  Du  Page  County  v.  lenks,  65  111.  375 ; 

troller,  confers  tlie  authority  upon  the  Paldi  v.  Paldi,  84  Mich.  346;  Williams 

comptroller  as  such,  and  not  upon  the  v.  Corcoran,  46  Cal.  S53;    People  v. 

Individual  who  holds  the  office  at  the  Parker,  117  N,  Y.  86;  Birch  v.  Fisher, 
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quired  by  law.'  This  rule,  however,  is  qualified  by  the  general 
principles  applicable  to  the  validity  of  acts  of  de  facto  o^c^x^* 
The  duties  of  assessors  are  confined  to  the  listing  and  valuation 
of  the  property;'  their  authority  cannot  be  delegated,  and  the 

assessment,  in  the  absence  of  a  statute  authorizing  it,  cannot  be 

made  by  a  deputy,*  though  the  listing  or  other  clerical  duty  may 

be."     The  means  and  measures  by  which  an  assessor  has  reached 

13  S.  &  R.  f  Pa.)  ao8.  And  see  Stock-  rison  County,  54  Tex.  i  ig ;  Guyer  v. 
man  f. Robbing,  80  Ind.  ig5i  People  r.  Andrews,  11  111.  494;  Ronkendorf  v. 
Ward,  10s  111.  620.  Taylor,  4  Pet.  [U.  S.)  349.     And  tee 

In  Farrlngton  v.  New  England  In-  Public  Oppicers,  vol.  19,  p.  378;  De 

vestment  Co.,  i  N.  Dak.  101,  it  was  held  Facto  OrFiCEits,  vol.  5,  p.  93. 

that  an  assessment  of  the  proper  offi-  It   has   been   held    that  an  assessor 

cer,  in   the   proper  time  and   manner,  whii  neglects  or  falls  to  take  the  pre- 

-which  is   not  copied   into  the  assess-  scribed  oath  of  office  is  nevertheless 

ment  roll  until  after  the  assessor  has  an  officer  (/ryiic/o,  and  that  as  to  third 

resigned,  is  not  void  in  equity  where  persons  his  acts  are  valid  and  binding. 

It  appears  that  the  assessment  was  in  State  v.  Perkins,  is,  N.  J.  L.  409;  State 

fact  copied  accurately.  t>.  Pierson,  47  N.J.   L.   347;    Sullivan 

1.  Ayers   t:   Moulton,    ji    Vt    11;;  v.  State,  66  III.  75.     See  also  Lord  v. 

Coit  f.  Wells,  1  Vt.  31S;  Isaacs  v.  W'l-  Parker,   83  Me.  530;    and   cases  cited 

ley.  la  Vt  674;  Lynde  v.  Dummerstoy,  supra  this  note.     It  is  not    necessary 

61  Vt.  4S;  Ornevllle  11.  Palmer,  79  Me.  that  the  assessor  should   be  sworn  for 

471;  Payson  11.  Hall,  30  Me.3:9;  Dres-  each    case.     Turpln   v.   Eagle   Creek, 

den  I'.  Goud,   7^   Me.   198;  'Bowler  v.  etc.,  Road  Co.,  48  Ind.  45. 

Brown,  84  Me.  376;  Gould  v.  Monroe,  8.  They  cannot  le\'y  a  tax.     State  v. 

61  Me.  544;  Pike  v.   Hanson,  g  N,  H.  Fournet,  30  La.  Ann.  1103. 

Alnswoith  V.  Dean,  21  N.  H.  400;  The  assessor  and  his  deputies  have 

am  r.  Anderson,  9  Neb.  367  ;  Mar-  implied    authority   to    administer   all 

■I.   Taylor,  6   Neb.   ■its,;    Hallo  v.  necessary   oaths    in    connection   with 

Helmer.  13   Neb.  87;  Parker  t.  Over-  tan-lists.      Stale     v.     Reynolds,      108 

man,  iS  How,  (U.  S.)   1371  Martin  r.  Ind.  353. 

Barbour,  34  Fed.  Rep.  701,  4.  Stokes    v.  State,    14    Miss.    611 ; 

The  oath  taken  when  the  list  is  com-  Snell   v.   Fort   Dodge,  4;   Iowa   564; 

pleted  is  not  sufficient.  Ayers  u,  Moul-  Merchants' Mutual   Ins.  Co.  r.   Board 

ton,  51  Vt.  115;  Walker  T".  Burlington,  of   Assessors,  40  La.  Ann,   371.     And 

56  Vt.  131,  see  Adams  r.  Justices,  21  Ga,  306. 

In  Nichols  i>.  Bridgeport,  23  Conn.  In  Covington  v.  Rockingham,  93  N. 

189;  60  Am.  Dec.  636,  it  was  held  that  Car.  134,  it  was  held   thai   a  tax   list 

an  assessment   will  not  be  held  to  be  made  up  by  one  who  is  not  a  member 

invalid    merely   because    it  does   not  of  the  taxing  body,  but  who  acts  under 

appear  that  the  committee  who  made  its  direction  and  as  its   agent,   is  not 

it  were  freeholders.  thereby  made  invalid. 

>.  See  WHshingtonCountyv.Miller,  Farrington  v.  New  England  Invest. 

14  lowa,s84;  Peirce  u.  Weare, 41  Iowa  Co.,  1  N.  Dak.  loa-  Bode  i.  New  Eng- 
378;  Equalization  Board  v.  Landown-  land  Invest.  Co.,  i  N.  Dak.  lai. 
ers.51  Ark.516;  Bertonv.Lattourette,  In  Missouri  River,  etc.,  R.  Co.  t-. 
55  Ark.  St ;  Moore  v.  Turner,  43  Ark.  Morris,  7  Kan.  no,  it  was  held  that  a 
143;  RadcliSe  v.  Scruggs,  46  Ark.  96;  deputy  county  clerk,  in  the  absence  of 
ScDit  f.  Watkins,  31  Ark.5j6;  Murphy  his  principal,  may  act  as  one  of  the 
i>.  Shepard,  53   Ark.  3S6;  Hawkins  f.  board  of   appraisers   and  assessors   to 

isnesboro,  63  Ga.  517;  Bath  f.  Reed,76  assess  railroad  property,  as   provided 

le.  176;   Koontz  v.  Hancock,  64  Md.  by  statute  In  Kansas. 

134;   Tucker  n.  Aiken,  7  N.  H.    113;  B.  Snell   v.    Fort    Dodge,   45    Iowa 

State  V.  Metz,  31  N.  ].  L.  365 ;  State  v.  564. 

Brown,  53  N.  1.  L.  163;  State  n.  Ocean  In  Woodman    t.  Auditor  Gen'l,  5a 

Tp.,^9  N.  J.L.7J;   Ray  r.  Murdock,  Mich.  30,  It  was  held  that  the  listingof 

36  Miss.  6gij   Kisslmmee  City  v.  Can-  property  is  clerical,  but  the  ascertain- 

aon,  36   Fla.  3;   Merriam  r.  ttovey,  35  ing  and  determining  of  its  value  is  ju- 

Neb.  618 ;  Texas,  etc.,  R.  Co.  v.  Har-  dicial,  and  cannot  be  dispensed  with  in 
208 
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a  conclusion  will  not  be  inquired  into  judicially.'  Where  a  board 
is  required  to  act  in  making  the  assessment,  all  its  members  must 
have  been  duly  chosen  and  qualified  *  but  when  thus  chosen  and 
qualified,  a  majority  of  their  number  may  generally  act." 

4.  How  Itade — a.  General  Rule. — Subject  to  constitutional 
restrictions,  it  is  for  the  legislature  to  provide  the  method  and 
mode  of  assessing  property  for  purposes  of  taxation.*  The  assess- 
ment must  be  made  in  accordance  with  these  provisions  and  with 
the  securities  and  solemnities  provided  by  statute.' 

making  a  valid  BsscEsment  roll.     See  4.  Marsh  v,  Clark  County,  43  Wis. 

also  Paldi  v.  Paldi,  84  Mich.  346.  joi ;  Smith  v.  Cleveland,  17  Wl».  J56; 

I.  Snell  f.  Port  Dodge,  45  Iowa  564;  Dean  t>.  GleaEOn,  16  Wis.  i;  San  Luis 

Du  Page  County  v.  Jenks,  65  111.  175.  Obispo  v.  Pettft,  87  C«l.  499;  Du  Page 

A  provision  that  the  assessors  shall  Countj  v.  Jenki,  65  111.  175;   State  v. 

make  out  the  assessment  rol[  bj  wards,     "^ ' "-   -  *■' — "r,^. 


showing  the  taxable  property  of  each  v.  Duncan,  4  Wall.  ( 

ward  separately,  is   complied  with  by  liams  ».  Albany  County,  la'i  U.S.  154. 

the  assessor  of  each  ward  making  an  It  is  generally  required  that  assess- 

assessment  of  the  property  in  bis  ward,  ments  shall  be  made  up  with  certainty, 

the  assessors  then  coming   together  as  that  the  taxpayer  may  know  for  what 

a  t>ody  and   comparing   their   several  and  how  much  be  Is  taxed.     Goddard 

lists  and  agreeing  upon  the  correctness  v.   Seymour,  30  Conn.  394;  Hamert- 

of  the   whole.     Dean   v.   Gleason,  16  ley  v.  Franey,  39CoRn.  170;  Adams  c. 

Wis.  I.  Litchfield,  10  Conn.  117 ;  Feck  v.  Wal- 

).  Williamsburg  v.  Lord,  51  Me.  599;  lace,  10  Conn,  131. 

Jordan  i'.  Hopkins,  85  Me.  159;  Down-  6.  Marsh  v.  Clark    County,  4a  Wis. 

ingi;.  Rugar,  11   Wend.  (N.  Y.)   178;  501;  People  i/.  Lee,   iii   111.   113;  San 

34  Am.  Dec,  313;  People  u,  Parker,  117  Luis    Obispo   v.   Pettlt,  87  Cal.  499; 

N.  Y.  86;  Lemoreaui  v.  O'Rourk,   3  Lake  County  v.   Sulphur  Bank  Min. 

Abb.  App.  Dec.  (N.  Y.)  ij.  Co,  66  Cal.  17;  Moss  a.  Shear,  as  Cal. 

Where   one   assessor   has  not    been  3S;  85  Am.  Dec.  94;  Northern  I^ic.  R. 

qualified,  the  other  two  cannot  assess  a  i^o.  v.   Carland,    c  MonL  146;   Clove 

tax.  Machlasport  v.  Small,  77  Me.  109.  Spring  Iron  Works  v.  Cone,  56   VL 

a.  Cooley  V.  O'Connor,  li  Wall.  (U.  603;  Albany  City  Nat  Bank  v.  Maber, 

S.)  301  ;   Schenk  :..  Peay,  i   Dill.  (U.  19  Blatcht.  (U.  S.)  175;  Lyon  v.  Allev, 

S.)  267;  M etcalf  v.  Messenger.  46  Barb.  130  U.  S.  177 ;  Davis  v.  Fames,  a6Tei. 

(N.  Y.)3a9;  State  t.  Mclntock,?  Ired.  J96;  Clark  v.  Norton,  49  N.  Y.  143; 

(N,   Car.)    68;    Wells   v.   Austin,    59  Chemung  Canal  Nat.  Bank  v.  Elmira, 

Vt.  157.  ;3  N.  Y.  604.     And    aee   Kitchen   o. 

When  one  of  three  assessors,  after  Smith,  loi  Pa.  St.  451 ;  State  v.  Sloss, 

due  notice,  refuses  to  attend  and  act  in  87  Ale.  iig ;  Baltimore,  etc.,  R.  Co.  v. 

assessing  a  tax,  the  other  two  may  pro-  Koontz,  77  Va.  698. 

ceed  without  him.   Williams  v.  School  A  radical  defect  in  the  assessment  is 

Dist.  No.  I,  21  Pick.  (Mass.)  75.  such  a  nullity  that  it  cannot  be  cured 

A  majority,  however,  is  necessary,  by  prescription.     Davenport  v.  Knox, 

One  assessor  cannot  make  the  assess-  34  La.  Ann.  407 ;  Woolfolk  v.  Fonbene, 

ment.     Metcalf  v.  Messenger,  46  Barb,  ij  La.  Ann.  15;  Townsend  v,  Edwards, 

(N.  Y.)  315;  Oteri   v.  Parker,  42  La.  xj  Fla.  i;8l.     And  when  an  assessment 

Ann,  374.     See  also  Belfast  Sav.  Bank  is  so  detective  as  to  be  totally  void,  the 

T<.  Kennebec  Land,  etc.,  Co.,  73  Me.  404.  le);islature  cannot  cure  it  by  a  retro- 

Where  the  record  shows  that  a  num-  speetive  enactment.  People  v.  Holla- 
her  of  oHicers  were  present  at  the  day,  31;  Cal.  300;  McReynolds  f. 
time  of  the  assessment,  it  will  be  pre-  Longetiberger,  57  Pa.  St.  13. 
Eumed  that  they  constituted  a  majority  An  assessment  which  violates  a  pro- 
of the  board.  State  v.  Mclntock.  7  vision  of  the  Federal  Constitution  Is 
Ired.  (N.  Car.)  68.  void.     San   Francisco,  etc.,  R.  Co.  v. 

Where  the  board  is  required  to  act  Dinwiddle,  8  Sawyer  {U.  S.)  313;  13 

'   ■'        "                                 .        ,        .  Fed.  Rep.  789. 

In  New  jfersey,  an  assessment  blend* 
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Where  the  legislature  has  [ailed  to  prescribe  the  details  of  the 
method  of  assessment,  the  reasonable  discretion  of  the  assessors 

may  be  exercised.*  An  assessor  cannot  assess  property  situated 
beyond  the  limits  of  his  district.*  Property  not  subject  to  tax- 
ation is,  of  course,  not  assessable.* 

b.  Listing. — In  some  of  the  states  the  taxpayer  is  required  to 

make  and  furnish  to  the  assessor  a  list  of  his  taxable  property  ;* 
and  corporations  may  be  required  to  furnish  a  list  of  their  stock- 
holders" or  of  their  capital  stock  ;*  or  to  furnish  a  report  of  the 

ing  together   the  state,  count/   and  Fartnen',  etc.,  Bank,  7  W.  &  S.  (Pa.) 

townihip    taiet,   is   illegal.    Camden,  104;    Bartlett  v,  Wilson,  60  Vt.  644; 

etc,  R.  Co.  T.  Hillegas,  18  N.  J.  L.  11.  Weatherhead  v.  Guilford,  6i  Vt.  317. 

See  also  State  v.  Falkenbu^e,  15  N..J.  Where  one  owns  property  in  several 

L.  330.  districts,  he  must  make   return  of  the 

1,  See  People  v.  Adams,  115   N.  Y.  property  to  the  assessors  of  each  re- 

*7i;    Insurance  Co.   v.  Yard,  17   Pa.  spectively. Price r. Cramer, 4C0I0. 546. 

;  Laird  v.  Hie«ter,  24  Pa,   St.  Mailing    to    the    taxpayers,    as    far 

,     /ilson  County  V.  Carolina  Cent,  as    thej   are  known   to   the    aaseSHor, 

t.  Co.,  76  N.  Car.  113.  blank   statements  with   a   notice   that 

1.  People  I..  Placerrille,  etc.,  R.  Co,  they  muBt  comply  therewith  and  must 

J4  Cal.  6i;6;  Bailey  v.  Fisher,  38  Iowa  appear  before  him  for  that  purpose,  is 

W9 ;  Barber  w.  Farr,  54  Iowa  57 ;  Wins-  a  sufficient  compliance  with  a  statute 

low  V.   Morrill,  47    Me.  411;    Brown  directing  the  assessor  to  require  every 

r.  Veaiie,  ij  Me.  359 ;  Dorn  v.  Back-  penon   to   make  a  true  written   state- 

er,  61    N.   ¥.   261 ;    Dorn   v.  Fox,  61  ment   under   oath   of    all   his   taxable 

N.  Y.  164.     And  see  Green  ir.  Allen,  i  property.    Turner  -v.   Dickerman,   95 

BuBb.  (N.  Car.)  118:  HoSman  v.  Woods,  Mich.  i. 

40  Kan.  383;  Chisholm  v.  Adams,  7:  B.  Donovan  v.  Firemen's  Ins.  Co.,  30 

Tex.678;UnionBankr.  State,  9  Yerg.  Md.  155.     And  see  State  v.  Home  Ins. 

(Tenn,)  490;    Wadleigh   r.  Marathon  Co.,  gi  Tenn.  558, 

Co.  Bank,  58  Wis.  546.  Such  an  assess-  The  officers  of  a  corporation  should 

nent  has  no  validity  and  is  of  no  effect  make   the   proper  returns   to  the   as- 

(or  any  purpose.     Toby  v.  Haggarly,  sesior,  whether  solicited  or  not.     Pa- 

33  Ark.  370;  Camden  i>.  Mulford,  a6  clfic  Hotel  Co.  v.  Lieb,  83  lit.  602. 

N.J.  !•.  49;  Martin  v.  Carron,  16  N.  T.  Although  (be  corporation  may  keep 

L.  218.     That  the  assessment  was  made  a  list  of   its  stockholders,  from  which 

!d  good  faith  and  In   ignorance  of  the  the   listers  of  the  town  might,  un  ap- 

fact,  is  Immaterial.    Taylor  v.  Youngs,  plication,  transcribe   Ihe  stock  taxable 

48  Mich.  3G8.  in  their  town,  this  will  not  absolve  the 

S.  See  Berry  v.  Missoula  Coun^,  6  caihicr   from   returning  a  list   of  the 

Mont.  I3t  ;  National  Bank  v.  Elmers,  stockholders.      Newman   v.   Wait,   46 

S3N.Y.J3.  Vt.689. 

*.  See  St  Louis,  etc.,  R,Co.  ti.  Sur-  6.  Peopleir.  Ward.  105  III.  630.    And 

rell,  88  111.  535;  Felsenthal  v.  John-  see  State  v.  Hannibal,  etc..  R.  Co.,  60 

son,  104  111.  11;    Pittaburgh,  etc.,   R.  Mo.  143;  Williamson  v.  Newjersey, 

Co.  t:    Backus,  133  Ind.  625;  Louis-  etc.,  R.  Co.,  38  N.  J.  Eq.  377;  Bank  o£ 

Yille,  etc.,  R.  Co.  *.  State.  35  Ind.  177 ;  Bramwell  v.  Mercer  County  Ct,  36  W, 

Dubuque  v.  Chicago,  etc,  R.  Co.,  47  Va.  341. 

Iowa   106;    Porter  v.  Norfolk  Co.,  s  It  has  been  held   under   the    Call- 

Gray  (Mass.)   365;    Lanesborough  v.  yof-n/u  statute,  that  the  superintendent 

Berkshire    County,    131     Mass.    434;  of  a  mining  company  should  furnish 

State  V.  Hannibal,  etc.,  R.  Co.,  60  Mo.  the    list   as    managing    agent.      Lake 

143;   Montgomery   County  v.   Mont-  County  v.  Sulphur  Bank  Min.  Co.,  68 

gomery  Gas  Light  Co.,  64  Ala.  269;  Cal.  14. 

State  V.  Apgar,  31  N.  ].  L.  358 ;  Green  In  Ntvada.  it  was  held  that  the  list 

f.  Allen,  I  Busb.  (N.  Car.)  138;  Lud-  must  show  that  the  person  making  itis 

low  I'.  Willich.  1  Cln.  Sup.  Ct.  <Ohio)  one  of  those  required  by  statute,  and  it 

Delaware,    etc.,    Canal    Co.    v.  must  be  subscribed  by  him.     State  v. 

43    Pa.    St    M7;    Harper    v.  Washoe  County, 5  Nev. 317. 
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amount  of  their  business'  or  their  indebtedness*  Statutes  imposing 
various  penalties  for  a  failure  or  refusal  to  make  a  return  of  the  list 
are  frequently  found,  and  have  been  upheld  as  constitutional.* 


1.  See  First  Nat.  Bank  t:  Kentucky, 
9  Wall.  CL'.  S.)  353;  Montgomery 
County  V.  Montgomery  Gas  Light  Co., 
64A1a..i69;  State  i',  Louieiana  Mut. 
Ins. Co.,  19 La.  Ann. 474;  State ^'. Cen- 
tral Pae.  R.  Co..  17  Nev.  159;  State  ii. 
McFeiridge,  64  Wis.  130;  People  v. 
Tax  Com  rs,  99  N.  Y.  154;  State  v. 
Harsliaw.  76  Wis.  130, 

A  like  return  is  required  of  private 
bankers,  under  the  PeuHsylvania  stat- 
ute.    Com.  I'.  Cooke,  w  Pa.  St.  201. 

a.  SeeCom.i'.  Lehigh  Valley  R.  Co., 
139  Pa.  St.  419;  Cora.  ;■.  North  Penn- 
sylvania  R.  Co.,  139  Pa.  St.  4^0. 

3.  TaUng  km!}  Bight  of  Appeal  or 
BSTleir. —  Thus,  statutes  taking  away 
the  right  of  appeal  or  review.  See 
Stale  V.  Comptroller,  54  N.  J.  L.  J35 ; 
Johnson  V.  Roberts,  102  11!.  61:5;  State 
t'.  Central  Pac.  R.  Co.,:;  Nev.  159; 
State  i>.  Washoe  County,  7  Nev.  S3; 
Stale  -v.  Washoe  County,  5  Nev.  317; 
Tucker  i'.  Aiken,  7  N,  H.  111;  Porter 
V.  Norfolk  County,  j  Grav  (Ttlass.)  365; 
Otis  County  f.  Ware,  S  Gray  [Mass.) 
509;  National  Bank  of  Commerce  w. 
New  Bedford,  ijs  Mass.  313;  Vauehan 
1'.  Street  Com'rs,  154  Mass.  143:  Hart- 
ford V.  Champion,  58  Conn.  368;  Mc- 
Nulty  V.  Wilson,  4  Strohh.  (S.  Car.) 
331;  Weatherhead  v.  Guilford,  62  Vt. 
317;  SUte  I'.  Apgar,  31  N.  J.  L.  358; 
People  V.  Tax  Com'rs,  99  N.  Y.  354. 

It  was  held  in  Merchants'  Mut,  Ins. 
Co.  :'.  Board  of  Assessors,  40  La.  Ann. 
371.  that  the  Louisinna  statute  was  not 
tnandaiory,  and  that  a  failure  to  com- 
ply with  It  was  not  a  bar  to  a  review 
of'the  assessment  made  by  the  assessors. 

Stalntet  Haltlpl7iii«  or  Adding  to  tha 
T»i.— See  Butler  11.  Bailey,  1  Bay  (S. 
Car.)  144 ;  Exp.  Lvnch.  16  S,  Car.  33 ; 
State  V.  Allen,  i  fclcCord  (S.Car.)  55; 
Biddle  V.  Oaks,  59  Cal.  94;  Harper  v. 
Farmers',  etc.,  Bank,  7  W.  &  S.  (Pa.) 
304;  Boyer  v.  Jones,  14  Ind.  354;  Mc- 
Cormlck  v.  Fitch,  14  Minn.  352  ;  Fox's 
Appeal,  III  Pa.  St.  337;  Perry's  Peti- 
tion, 16  N.  H.  44;  Perley  v.  Parker,  ao 
N.  H.  363;  Bartlett  v.  Wilson,  jo  Vt. 
33;  Howes  V.  Basselt.  (6Vt.  141 ;  Bart- 
lett V.  Wilson.  60  Vl,  644;  Rowell  v. 
Horton,  58  Vt.  1;  Weatherhead  i^. 
Guilford,  63  Vt.  337;  Meserve  t.  Fol- 
Bom,63  Vt.504. 

Listers,  in  assessing  the  double  pen- 


alty, may  take  the  appraisal  of  the  pre- 
ceding year  and  double  that.  Bartlett 
V.  Wilson,  60  Vt.  644. 

1..1.  —  .1  _  double  the  tax 

:r  has  not  given  in 
oes  not  really  own, 
illegal.     White    v. 


because  the  taxpa; 
property  which  he  > 
the  double  tax  is 
State,  ji  Ga.  333. 
A  repeal  of  the 
the  penalty,      ■" 


e  authi 
:  affect  add! 


Sola 


assessed  for  refusal  to  list  before 
the  repeal.  Hartford  i>.  Champion,  58 
Conn.  26S. 

Btatotes  Impoilni  De&nlte  Panalttas 
for  Befaial  01  Failure. — See  Hartford 
V.  Champion,  58  Conn.  368;  Com.  i'. 
Cooke,  50  Pa.  St.  301;  Spalding  d. 
Com.,  83  Ky.  135;  Biddle  v.  Oaks,  59 
Cal.  94;  Durham  v.  State,  117  Ind, 
477;  State  ti.  Waahoe  County,  5  Nev, 
317;  Washington  v.  Com.,  1  Va.  Cas. 
258;  Powder  River  Cattle  Co.  ti.  Cust«r 
County,  45  Fed.  Rep.  323. 

Where  it  is  required  by  statute  that 
the  taxpayer  shall  make  oath  to  hin  in- 
ventory, he  does  not  incur  the  penalty 
prescribed  by  refusing  to  subscribe 
printed  affidavits,  unless  there  is  an 
offer  to  administer  the  statutory  oatb. 
Marlon     County     v.     Krui  denier,     73 

PenKlt7  AiMsied  for  Eacli  ^Bmamb— 
Sonbla  Penalty.— In  Com.  i.  Cooke,  50 
Pa.  St.  301,  it  was  held  that  the  tax- 
payer is  liable  for  each  neglect  to  make 
a  proper  return,  and  not  for  a  single 
penalty  as  for  one  offense.  But  in 
Roseberry  11,  Hough,  37  Ind.  13,  it  was 
held  that  the  penalty  is  not  to  be  added 
for  each  year  that  the  tax  of  a  particu- 
lar year  remains  unpaid. 

Where  one  penalty  is  prescribed  for 
giving  a  false  return,  and  another  for  a 
failure  to  give  a  true  list  or  refusal  to 
take  the  oath  prescribed  by  law,  both 
penalties  may  be  imposed  without  a 
violation  of  the  constitutional  provi- 
sion against  putting  a  person  twice  in 
jeopardy,  the  offenses  being  different. 
Durham  !>.  State,  117  Ind.  47;;  Burgh 
V.  State,  108  Ind.  135. 

Btatntei  AtttlioililnK  the  lime  of  Bx- 
eontion  Agalnet  a  Ptuty. — See  State  v. 
Alien,  3  McCord  (S.  Car.)  SS. 

Statntas  ibklni  a  Default  wi  Im- 
dlotable  OSmia. — See  Berry  v.  State, 
10  Tex.  App.  315;  Caldwell  v.  State,  14 
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Statutes  authorizing  such  penalties,  being  penal  in  their  nature, 
are  to  be  strictly  construed.*  The  evasion  of  the  law,  or  at- 
tempted evasion,  must  have  been  willful.*  Where  the  failure  to 
comply  with  the  statute  is  owing  to  the  fault  of  the  tax  officers, 
the  penalty  is  not  incurred.' 

The  list  is  to  be  taken  as  presumptively  correct.*  It  is  not,  how- 
ever, deemed  conclusive  upon  the  assessor.  The  list  itself  does  not 
constitute  the  assessment ;  it  is  merely  evidence  from  which  an 
assessment  may  be  made  by  the  assessor.*     He  may  resort  to 

Tei.  App.  171;  Mock  !■.  State,  II  Tex.  without  notice   thst   such   return  was 

App.  56;  Burns  v.  State  (Ind.  1892),  31  unsatisfactory. 

N.   E.  Rep.  547;    State    t'.  Weigh,   38  3.  Smith  ii.  State,43  Ala. 344;  Perry's 

Mo.  600.  Petition,  16  N.  H.  44.  See  also  Harper 

A  law   taxing;   business  during    the  f.  Farmers',  etc.,  Bank,  7  W.  &  S.  (Pa.) 

whole  of  the  current  year  in  which  the  104.    But   see   German   Sav.    Bank   v. 

law  Is  passed,  and  providing  a  penalty  Archbotd,  15  Blatchf.  (U.  S.)  -^ 


for  a  refusal  to  render  an  account  of  the 
business  done  during  that  year,  is  not 
rx  posi  facto.  State  v.  Bell,  1  Phil.  [N. 
Car.)  76. 

In  Berry  i>.  State,  10  Tex.  App.  375, 
it  was  held  that  the  Indictment  must 
allege  the  year  in  which  the  property 
was  BsseAsable.  See  also  Haugh  ~'. 
State,  12  Tes,  App,  343.  In  Caldwell  Ludlow 
V.  State,  14  Tex.  App.  171,  it  was  held 
thai  the  indictment  must  allege  a  de- 
mand for  the  list  and  a  refusal  to  give 
it,  and  that  the  taxpayer  had  taxable 
property.  And  see  as  to  the  require- 
ments of  the  indictment.  State  if. 
Lenfesty,  10  Ind.  397;  Buckingham!'. 
State.  17  Ind.  305. 

The  indictment  must  show  in  what 
respect  the  list  is  fraudulent  or  false. 
State  V.  Welsh.  2S  Mo.  600. 

All  InfOmiaUou    which  alleges  the 


Where  a  statement  not  under  oath 
is  accepted  by  the  assessor,  the  tax- 
payer cannot  be  said  to  have  refuEed 
to  be  sworn.  State  v.  Nunn,  44  N.  J. 
L.  3^4.  See  also  Melvin  v.  Weare,  56 
N.  H.  436. 

A  mere  mistake  !n  the  return  will 
not  subject  the  person  to  a  penalty, 
low  Ti.  Willich,  I  Cin.  Sup.  Cft. 
315.  And  see  Insurance  Co.  i'.  Cap- 
pellar,  38  Ohio  St  560;  Goldsbury  v. 
Warricl,  112  Mass.  aV 

3,  Lowell  V,  Middlesex  County,  3 
Allen  (Mas9.)  546;  Marion  Countv  v. 
Galvin,  73  Iowa  18;  Ludlow  i/.  Willich, 
I  Cin.  Sup,  Ct.  (Ohio)  315;  Powell  v. 
Madison,  21  Ind.  335. 

An  assessment  for  taxes  is  not  vitiated 
by  the  fact  that  the  assessor  omitted  to 
demand  a  sworn  statement.  State  v. 
Western  Union  Tel.  Co.,  4  Nev.  33S; 
ownership  of  property,  its  kind,  quality  Lyman  i'.  Anderson,  9  Neb.  3''j7. 
and  value,  and  the  fact  that  the  delin-  4.  Lanesborough  v,  Berkshire 
quent  has  failed  and  refused  to  list  [t  County,  131  Mass.  114;  Newburyport 
for  the  years  named  therein,  or  to  give  -v.  Essex  County,  11  Met.  (Mass.)  211 ; 
it  in  forassessment,  iSBuflicient.  Com.  Oregon,  etc.,  Sav.  Bank  ti.  Jordan,  16 
"     •    -      ■~      Oregon  1:3. 

B.  State  Auditor  v.  Jackson  County, 


^  Singer  Mfg.   Co.  (Ky.  .893), 
W.  Rep.  354- 

1.  Alexander  v.  Com.,  1  Bibb   (Ky.) 
SiSlGagerv.   Prout,  48   Ohio  St. 
Rowell  1:  Horton,  58  ""         "    ' 
Parker,  20  N.  H.  263. 

In  Powder  River  Cattle  Co.  -u.  Cus- 
ter County,  45  Fed.  Rep.  333,  it  was  held 
that  before  the  tax  with  the  added 
penalty   could   be  assessed,  a   demand 


65  Ala.  14a;  Hartford  v.  Char..,....,  ,_ 

,.     Conn,  168;   State  w.  Southwestern  R. 

Perley  v.     Co.,  70  Ga.  ti ;  Chicago,  etc.,  R.  Co.  v. 

Bureau   County,   25   111.   475 ;    Pacific 

Hotel  Co.  V.  Lleb,  83  III.  602 ;   Felsen- 

thal  V.   Johnson,  104  111.  ai ;   Illinois, 

etc,  R.  Co.  !■.  Stookey,  122  III.  358;  St. 

Louis,  etc.,  R.  Co.  v.  Surrell,  88  111. 

t  be  made.  535;  Humphreys  v.  Nelson,  115  111- 45; 

In    Leper   v.  Pulsifer,  37   III.  110,  a     Republic  L,  Ins.  Co.  v.  Pollak,  75  111. 

statute  prescribing  the  penalty  was  held     292  \  Ottawa  Glass  Co.  v.  McCaleb,  81 

to  apply  to  personal  property  only.  III.  556;  Baldwin  v.  Shine,  84  Ky.  502; 

In  Walker  v.  Cochran,  8  N.  H.  166,     Louisville,  etc.,  R.  Co.  n.  Com.,  85  Ky. 

it  was  held  that  where  a  list  was  given     198 ;  State  v.  Louisiana  MuL  Ins,  Co., 
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other  means  to  determine  the  property  to  be  assessed  and  its 
value ;  and,   in  his  discretion,  he  may  make  such  additions  or 

alterations  as  are  warranted  by  the  facts.*  Upon  the  refusal  of 
the  taxpayer  to  make  the  list  as  required  by  law,  the  assessor  is 
generally  authorized  to  assess  upon  the  best  information  he  can 
obtain*     Where  the  taxpayer  fails  to  return  the  list  within  the 

inty,  5  Gray  inventory  of  the  eatste  of  s  deceased 

"  ircester,  8  person,  tiled  bj  the  executor  in  probate 

....   , ,   J,,    . -,   Seward  court,  is  competent  evidence  lo  show 

County,  5  Neb.  561;  Lyman  v.  Ander-  omissionain  the  retumsof  the  deceased, 

son,9  Neb.  367;  State  I'.  Kruttschnitt,  and  in  the  absence  of  anything;  to  the 

^  Nev.  :78;  People  i'.  Tai  Com'ra,  46  contrary,  may  warrant  the  assessor  in 

tlow.  Pr.   (N.  Y.  Supreme  Ct.)  31.S;  making  additions. 

Peopler.Tax  Com'rs,3i  Hun  (N.  V.)  He  cannot  act  upon  a  mere  rumor 

568;   People  V.  Tax  Com'rs,  76  N.  Y.  as  to  what  a  person  is  worth.     Howes 

64;   People  I.  Tax  Com'rs.  99  N.  Y.  t.  Basselt,  56  Vl.   i4[.     Though  it  i» 

3i;4 ;  Oregon,  etc.,  Sav.  Bank  i'.  Jordan,  not    necessary   that    he   should    have 

16  Oregon  1 13;  Com.  T'.  Lehigh  Valley  knowledge   of   specific    property  kept 

R.  Co.,  104  Pa.  St  89;  Delaware,  etc.,  back,       Hartford    i\    Champion,     S4 

CanalCo.  j'.Com.,43Pa,  St.  327;  State  Conn.  436. 

T',  State  Board  of  Assessment  (So.  Dak.  Under  the  Indiana  statute,  the  as- 

i89»)i  53  N.  W,  Rep.  192;   Bartlett  ti.  aessor  has   power  to  call   before  him 

Wilson,  60  Vt.  6441   Weatherhead  v.  arbitrarily  any  one  whom  he  chooses  to 

Guilford,  61  Vt.  317 ;  Howes  v.  Bassett,  call  when  he  entertains  doubt  as  to  the 

56  Vt.  141 ;  Bullock  V.  Guilford,  59  \"t.  correctness  of  a   laipayer'B  Btatemenl, 

J16;   Lawrence  v.  Janesvllle,  46  Wis.  Burns  v.   State  (Ind.  1392},   31    N.  E. 

364;  State  V.  Gaylord,  73  Wis.  306.  Rep.  547. 

This    rule    applies    to    assessments  It  hah  been  held  in  Illinois,  that  the 

made  by  state  boards  of  equalization  assessor,  after  accepting  the  list  with- 

B9  welt  as  to  those  made  by  local  assess-  out  question ,  cannot  alter  or  rai^e  (be 

ors.     Illinois,  etc.,  R,  Co.  v.  Stookey,  valuation  without  giving  the  party  as- 

laj  IIL  358.  sessed,  notice.     McConfeev  v.  Smith,  73 

In  Florida,  \K  »'us  held  that  it  u-as  III.   313;   Cleghorn  v.   Postlewaite,  43 

for  the  owner  to  assign  his  land  to  the  III.  4:8;  First  Nat.   Bank  v.  Cook.  77 

taxable  grade  to   which   it   belonged.  III.   622.     But   where  the  assessor  d  is - 

Levy  T'.  Smith,  4  Fla.  154.  covers  other  property  from  that  listed. 

Where  the  taxpayer's  statement  con-  he  may  list  and  assess  it  witiiout  giving 

taining  no  details  by  which   its  accu-  the   owner   notice.     Wabash,  etc.,    R. 

racv  can  be  tested  is   rejected  by  the  Co.  f.  Johnson,  108  111.  1 1, 

assessors,  their  action  will    not   be  in-  Thus,    in    Gager  f.   Prout,    48    Ohio 

terfered  w^itb  without  evidence  af£rm-  St.  S9,  it  vitas  held,  where  the  inventory 

atively    showing    that    the    taxpayer  of  the  estate  liled  by  the  executor  in 

was    aggrieved    thereby.      People    i'.  the  probate  court  showed  omissions  in 

Barker, 68  Hun  (N.  Y.)  513.  the  list,  that  the  assessor  might  make 

1.  Felsenthal  v.  Johnson,  104  111.  %\\  additions. 
Chicago,etc.,  R.  Co,  T'.  Bureau  County,  In  California,  the  taxpayer  must 
%(,  III.  47; ;  Hartford  v.  Champion,  54  be  cited  to  appear  and  answer  under 
Conn.  436;  Collier  v.  Morrow,  90  Ga.  oath,  Weyse  v.  Crawford,  89Cal.  196. 
148;  States.  Kruttschnitt, 4  Nev.  178;  And  notice  must  be  given  in  Okio. 
Roe  V.  St.  John,  7  Neb.  139;  Lyman  Gager  v.  Prout,  48  Ohio  St.  89. 
V.  Anderson,  9  Neb.  367;  Jones  11.  S.  Slate  i'.  Louisiana  Mut.  Ins.  Co, 
Seward  County,  5  Neb.  561 ;  State  i<.  19  La.  Ann.  474;  Hartford  v.  Cham- 
Co  vington,  35  S.  Car.  345;  Weather-  pion,  sS  Conn.  a68;  Hartford  Tp.  i', 
head  r.  Guilford,  62  Vt.  337.  And  see  Champion,  54  Conn.  436;  McMillan  v. 
'"-      -      ■.  Waxahachie  (Tex.  1.SS9},  13  Carter,   6   Mont.  215;   People  v.  Tax 


S.  W.  Rep,  30;  Ferris  :■,  Kemble,  75  Com'rs,  99  N.  Y.  154.  And  see  Noyes 
Tex.  476;  Eschenburg  i.  Lake  County,  r.  Hale,  137  Mass.  366;  Weatherhead  o, 
119  Ind.  398.  Guilford,  62  Vt.  327;  Taylor  v.  Moore, 


In  Gager  v.  Prout,  48  Ohio  St.  89.  it     63  Vt. 
iras  held  thai  a  certified  copy  of  the         In  Clark  v.   Belknap  (Ky.  1890),  ij 
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time  prescribed,^  or  to  make  or  verify  it  in  the  manner  required,* 
he  is  held  to  be  in  default  as  though  he  had  refused  to  give  it  in. 
An  omission  of  taxable  property  constitutes  a  false  return,'  but 
a  mere  irregularity  in  the  return  is  not  equivalent  to  a  refusal  to 
make  the  list.* 

A  taxpayer  is  estopped  to  deny  the  correctness  of  a  list  fur- 
nished by  him  to  the  assessor,  and  to  contest  the  assessment  made 
thereon."     But  where  the  taxpayer  has  included  exempt  prop- 


the  Uxpa^er  to  make  the  list,  the   as-  State  v.  Enishwiller,6  Blackf.  (ltid.)76. 

■esaor  hat  no  authority  to  lUt  it  of  his  S.  Ingalls  v.  RattermanCOhio,  iSgi), 

own  accord.     And  ace  as  to  the  power  14  Wkly.  L.  Bull.  433.    And  lee  Tripp 

of  the  countj  court  to  direct  the  aBsesB-  v.  Torrey,  17  R.  I.  359 ;  Olds  t-.  Com., 

ment,  Louisville,  etc.,  R.  Co.  v.  Com.,  3  A.  K.  Marsh.  (ICj.)  465. 

85  Ky.  198.  In  Sudderth  v.  Brittain,  76  N.  Car. 

1.  See  Tucker  11.  Aiken,  7  N.  H.  113;  4^8,  it  was  held  that  after  the  payment 

State  o.  Board  of  Equalization,  7  Nev.  of  the  tax  tor  the  rear,  the  assessors 

S3;    SUte   -v.   Parker,   34  N.  J.  L.  49;  could  not  reassess  for  that  year,  land, 

State  V.   Bishop,  34  N,  J.  L.  45 ;  State  the  area  of  which   had   been  fraudu- 

■B.  Parker,  33  N.J.  L.  19J;  State  v.  Mc-  lently  understated. 

Cbesiin,  34  N.  J.  L.  63.  4.  See  Timmerman  v.  St.  John,  it 

In   West   Hampton    v.    Searle,    117  Can.     Sup.    Ct.     Rep.    691;    Lanes- 
Mass.  50J,  it  was  held  sufBcIent  to  leave  borough    v.    Berkshire    County,    131 
the  return  with   the  chairman  of   the  Mass.  434. 
Ixjard,  where  aisessors  had  no  office.  In  State  -v.  Nunn,  44   N.  T.  L.  354,  it 

S.  L«e  V.  Com.,  6  Dana  (Ky.)  311 ;  was  held  that  to  authorize  the  assessor 

Newell i>.Whitingham,58Vt.34t.  And  to   fix  the  highest  valuation,  the  tax- 

•ee  Narragansett  Pier  Co.  v.  Assessors,  payer  must  have  actually  refused  to  b« 

17  R.  I.  4S»-  aworn. 

Where  a  person  is  prosecuted  for  re-  So  a  list  Is  not  Invalid  for  want  of 
fusing  to  verify  an  assessor's  list  of  his  particularity  in  the  description.  Lin- 
taxable  property,  it  is  not  necessary  to  coin  -a.  Worcester,  8  Cush.  (Mass.)  55  ; 
show  that  the  assessor  actually  admin-  Tober  f ■  Wareham,  1  Allen  (Mass.) 
Ittered  the  oath ;  a  refusal  to  take  it  is  J94;  Noyes  u.  Hale,  137  Mass.  166. 
■uMcient.  Washington  County  v.  Mil-  6.  People  v.  Stockton,  etc.,  R.  Co., 
ler,  14.  Iowa  584.  49Cal.4i4;   Lake  County  v.  Sulphur 

In  Lyman  v.  Anderson,  9  Neb.  367,  Bank,  etc.,  Min.  Co.,  63  Cal,  14;  Al- 

it  was  held  that  It  is  the  duty  of  the  as-  banj    Brewing    Co.    v.    Meriden,  48 

sessor  to  require  the  taxpayer   to  make  Conn.   344;   People  v.  Atkinson,  103 

oath  to  hit  list  of  taxable  property,  but  111.  45 ;  Telle  v.  Green,   28  Ind.   184; 

that  his  failure  to  require  such  oath  is  Conwell  v.  Connersville,  8  Ind.  358; 

a    mere    irregularity    which   does   not  Plngree    v.    Berkshire     County,    loa 

render    the   asGessment    invalid.      See  Mass.  76;  Mathews  -u.  Kansas,  80  Mo. 

also  SUte  !■.  Western  Union  Tel.  Co.,  331;   Price  v.    Kramer,  4  Colo.   546; 

4   Nev.   338;    McMillan    i>.   Carter,   6  Bemis   v.    Phelps,   41   Vt.    1;   Cerbat 

Mont.  315;  Washington  v.  Com.,  3  Va.  Min.  Co.  v.  SUte,  39  Hun  (N.  Y.)  81; 

Cas.  358.    But  see  Turner  v.  Muskegon  Kissimmee  City  v.  Draught,  a6  Fla.  i; 

County,  OS  Mich.  449 ;  Gratwick,  etc.,  33  Am.  St.  Rep.  545 ;  Sage  v.  Burlin- 

Lumber  Co.  f .  Oscoda  (Mich.  1893),  56  game,  74  Mich.  120;  Leonard  l>.  Madi- 

N.  W.  Hep.  600;  Hazzard  f.  O'Bannon,  son  County,  64  Iowa  418;  Factors,  etc., 

36  Fed.  Rep.  854.  Ifis.  Co.  v.  Levi,  42  La.  Ann.  433 ;  Ives 

OontoAtaofUat.— In  State  f.  Central  v.  North  Canaan,  31  Conn.  401;  Fari- 

PBc.R.Co.,17  Nev.  359,11  was   held  bault  Water  Works  Co.  r.RiceCounty. 

that  a  general  list  of  the  property,  real  44  Minn,  u;  Shelby  County  :'.  Mlsiis- 

and  personal,  was  sufficient.  sippl,  etc.,  R.  Co.,  16  Lea  (Tenn.)  401. 

In    MaiMr.  the  taxpayer's  list  need  The  rule  applies  even  though  the  tax- 
not  specifv  values.     Orland  v.  County  payer  protested  that  the  tax  was  un- 
Com  r«,  76  Me.  46a  lawful  at  the  time  of  making  the  return, 
35  C.  of  L.— 14                           209 
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erty  in  his  list,  he  is  not  estopped  from  claiming  an  abatement 
therefor.* 

c.  The  Roll — (i)  Form  and  Contents  Generally, — It  is  essen- 
tial to  the  validity  of  an  assessment  that  a  roll  or  list  should  be 
kept,  in  which  it  is  the  duty  of  the  assessor  to  enter  a  description 
of  all  the  taxable  property  which  he  can  discover  in  his  jurisdic- 
tion, together  with  the  name  of  the  person  owning  each  parcel, 
and  its  value.'  The  intentional  omission  by  the  assessors  of  tax- 
able property  from  the  list  or  roll,  has  been  held  in  some  states 
to  vitiate  the  whole  tax  levied  upon  the  roll  from  the  district  in 
which  it  occurs;  and  this  notwithstanding  that  the  assessor  in 
good   faith  believed  the  property  omitted  to  be  exempt.'     But 


American  Union  Express  Co.  v.  St. 
Joseph,  66  Mo.  67s ;  27  Am.   Rep.  382. 

The  omission  bj-  a  party's  agent  of 
one  parcel  of  land,  in  consequence 
whereof  the  same  la  taxed  as  the  prop- 
erty of  a  non-resident,  affords  the 
owner  no  ground  forcomplaint.  Kins- 
worthy  r.  Mitchell,' a:  Ark.  14s;  Nel- 
son V.  Pierce.6  N.  H.  194. 

But  an  erroneous  return  of  prop- 
erty for  assessment  in  one  district  when 
it  is  situated  in  another,  will  not  estop 
the  owner  to  deny  the  validity  of  an 
assessment  on  the  property  made  by 
the  assessor  of  the  district  in  which 
the  property  is  situated.  State  r.  Bel- 
lew  {Wis.  :893),  56  N.  W.  Rep.  782. 

If  the  valuation  adopted  by  the  as- 
sessor is  not  based  upon  the  return 
made  by  the  taxpayer,  he  is  not  es- 
topped by  it.  Dunnell  Mfg.  Co.  v. 
Pawtuclet,  7  Gray  (Mass.)  177. 

A  guardian  who  has  listed  the  prop- 
erty of  his  ward,  is  not  estopped  from 
showing'  the  death  of  the  ward  and  the 
listing  of  the  property  by  his  perso 
representative.  Sommers  -v.  Boyd, 
Ohio  St.  648. 

I.  Charlestown  v.  Middlesex  County, 
109  Mass.  370;  Dunnell  Mfg.  Co.  -a. 
Pawtuctet,  7  Gray  (Mass.)  277 ;  Salter 
V.  Burlington,  41  Iowaj3i.  And  see 
Phillips  V.  Shuster,  47  Conn.  477.  But 
see  Republic  L.  Ins,  Co.  i 
111.  392. 


;  79 

Am.  Dec.  669.  See  also  People  v. 
Stockton,  etc..  R.  Co.,  49  Cal.  414. 

The  list  must  be  perfect  in  itself 
without  reference  to  a  former  list,  and 
all  property  must  be  entered  in  the 
current  list  in  order  that  taxes  may  be 
enforced  against  it.  Downing  r.  Rob- 
erts.ai  Vt.441. 

Two  roUa  may  be  provided,  each  be- 
ing required  to  contain  a  designated 
class  of  assessments.  See  Folkert  x: 
Power,  42  Mich.  283. 

In  Noyes  v.  Male,  137  Mass.  766.  it 
was  held  that  the  entry  of  property  in 
a  separate  book  or  paper  complied 
with  thesUtute.  See  also  Morrill  v. 
Douglas,  14  Kan.  393;  Thomas  i'. 
Chapin,  116  Mo.  396. 

Btata,  conntr,  and  town  Uizai  are  usu- 
ally required  to  be  assessed  separately 
and  put  into  separate  lists.  Tbaver 
IT.  Stearns,  1  Pick.  (Mass.)  481;  State 
V.  Falkinburge,  15  N.  J.  L.  320.  And 
State  V.  Wabash,  etc.,   R.  Co.,  90 


48     M. 

S.  Hersey  v.  Milwaukee  Countv,  16 
ty.  Wis.  195;  83  Am.  Dec.  713;  Smith  i-. 
II.  Smith,  ig  Wis.  615  ;  88  Am.  Dec.  707; 
Green  Bay,  etc..  Canal  Co.  i.Outagamie 
Countv.  76  Wis.  586;  Milwaukee  Iron 
Co.  f. 'Hubbard,  39  Wis.  51;  Semple  i'. 
Pollak,  75  Langlade  Countv,  75  Wis.  354;  Brauns 
V.  Green  Bay, '55  Wis.  :i3;  State  -u. 
In'Telle  v.  Green,  i8  Ind.  184,  it  Piatt,  34  N.  J.  L.  108;  Slate  v.  Branin, 
was  held  that  if  the  erroneous  inclu-  33  N".  J.  L.  4S4;  Walsh  v.  King,  74 
sion  of  non'taxable  property  was  Mich.  354;  Merrill  -d.  Humphrey.  24 
through  mistake  of  law,  no  relief  can  Mich.  170;  Auditor  Gen'l  r.  Jenkinson, 
be  had.  90  Mich.   ^13;   Auditor  Gen  I   v.  Pres- 

1.  Thurston  v.  Little,  3  Mass.  439;  cott,  94  Mich.  19a  And  see  Albany- 
Thayer  w.  Stearns,  1  Pick,  f  Mass.)  483;  City  Nat.  Bank  v.  Maher,  19  Blatchf. 
Bailey   v.  Ackerman,   54   N.   H.   537;     (U.  S.)  175. 

People  v.  Hagadorn,  104  N.  Y.   ^i6;         In  Illinois,  in   Dunham  v.  Chicago, 

Trowbridge  v.  Horan,  78  N.  Y,  489;     55   III.    357,  and   Merrilt  -v.  Parris,  33 

Howard  v.  Shumway,  13  Vt.  358;  Roe     111.  303,  it  has  been  held  that  the  rule  i» 
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where  the  officer  has  endeavored  to  cariy  out  the  provisions  of 
the  statute,  and  the  omission  is  unintentional,  it  will  not  affect 
the  validity  of  the  tax  levied  upon  the  assessment.* 

It  is  generally  provided  that  the  assessment  roll  shall  be  ar- 
ranged in  columns;  that  in  the  first  column  the  names  of  all  the 
taxable  inhabitants  are  to  be  put  down ;  in  the  second,  the  quan- 
tity, and  in  the  third  the  value  of  the  land.  The  provisions, 
however,  differ  as  to  order  and  number  of  columns,  but  in  any 
case  the  statute  must  be  substantially  complied  with.*     Unless 

otherwise.    And  see  Spencer  v.  People,  R.    I.    378;    Van    Deventer  i'.    Long 

68   111.  513;  and  to  the  lame  effect  In  Island  City,  139  N.  Y.  133;   Spear  v. 

Massacbuselia,  see  Williams  v.  School  Braintree,  14  Vt,  414,     See  also  Bond 

Dist.    No.    I,   21   Pick.  {Mass.)  75;   33  v.  KenoBha,  17  Wis.  3S4;    Winter   v. 

Am.    Dec.    143;    George    v.     Second  Montgomery,  61;  Ala.  403;  Muscatine 

School  Dist.,  6  Mel.  (Mass.)  497.  v.  Mississippi,  etc.,  R.  Co.,  1  Dill.   (U. 

In  Johnston  v.  Oshkosh,  65  Wis.  473,  S.)  542. 
it  WHS   held   that  where   the  assessors         In  Perry  County  v.  Selma,  etc.,  R. 
omitted  taxable  property,  believing  it  Co.,  65  Ala.  391,  it  was  held  that  prop- 
to  be  exempt,  the  taxes  assessed  on  the  erty  omitted  from  the  assessment  roll 
roll  were  in-.'alid.  is  not  thereby  relieved  from   liability 

But  in  Hersej'  f.  Milwaukee  County,  for  the  tan. 
16  Wis.  1B5;  82  Am.   Dec.  713,  it  was        The  presumption  that  a  public  olli- 

held    that    the    omission    of  property  cer  has  done   his  duty,  applies  to  an 

liable  to  taxes  in  one  ward  did  not  in-  assessor  who  has  omitted  lands  from 


ilidaie  ward  taxes  levied  according  to  assessment,  if   the   facts  as  shown  do 

such   assessment   roll  on  property  sit-  not  exclude  it.     Perkins  i>.  Nugent,  45 

uated  in  another  ward.  Mich.  156. 

In  Hyatt  v.  Allen,  54  Cal.  3;3,  it  was  Private    information     by     a    single 

held  tliat  a  taxpayer  was  entitled  to  a  member  of  the  board  of  BBsessors  that 

writ  of  ntandaniut   to   compel  the  as-  property   has  been  omitted  from  the 

cessor    to    assess  property   subject   to  last  assessment,  is  not  chargeable  to  the 

taxation.  board.     Noyes  !>.  Hale,  137  Mass.  366. 

1.  Smith  i>.  Smith,  19  Wis.  615;  88  I,  Trowbn'dgeu.Horan,  78N.  Y.439; 
Am.  Dec.  707;  Weeks  v. Milwaukee,  10  Knott  r.  Peden,  84  Cal.  399;  People  u. 
Wis.  186;  Hersev  v.  Milwaukee Coun-  HoUister,  47  Cal.  40S;  Thompson  v. 
ly,  16  Wis.  19s  ;  S»  Am.  Dec.  713;  Dean  Honey  Creek  Draining  Co.,  33  Ind.  168; 
r.Gleason,  16  Wis.  1;  Hale  17.  Kenosha,  Albany  City  Nat,  Bank  i'.  Maher,  19 
19  Wis.i;99;LefIertsi'.Calumet  Coun-  Blalchf.  (U.  S.)  175;  The  North  Cape, 
ty,  II  Wis,  688;  Plumer  v.  Marathon  6  Biss.  (U.  S.)  505.  And  see  Smith  V. 
Countv.  46  Wis.  163;  Milwaukee  Iron  Hard,  61  Vt.  469  ;  State  v.  St.  Louis, 
Co.  r.'Hubbard,  29  Wis.  41;  People  v.  etc.,  R.  Co.  (Mo.  1893),  ai  S.  W.  Rep. 
McCreery,  34  Cal,  433;  Pugel  Sound  910.  But  see  Torrey  v.  Millbury,  it 
Agricultural  Soc.  v.  Pierce  County,  Pick.  (Mass.)  64:  Insurance  Co.  v, 
I  Wash-Ter.  iS9;DunbainT'.ChicBgo,  Yard,  17  Pa.  St.  331;  Lewis  v.  East- 
Si;  111  361 ;  Spencer  v.  People,  6S  111.  ford,  44  Conn.  477. 
tio;  Schofield  v.  Watklns,  13  III.  66;  Wherever  the  specific  statutory  req- 
Merrett  I'.  FarHs,33  III.  311;  New  Or-  uisites  are  material,  they  must  be 
leans  v.  Davidson,  30  La.  Ann.  554;  strictlv  construed.  People  c.  II agadorn, 
31   Am.  Rep.   338;  Williams  v.  School  104  n'  Y.  c,ib. 

Dist.  No.  I,  31  Pick.  (Mass.)  75;  31  In  Albany  City  Nat.  Bank  v.  Ma- 
Am.  Dec.  2431  Watson  v.  Princeton,  her,  6  Fed.  Rep.  417,  it  was  held  that 
4  Met.  (Mass.)  6oi ;  Exchange  Bank  noncompliance  with  a  statute  requiring 
V.  Hines,  3  Ohio  St.  1 ;  Smith  r.  Mes-  the  names  of  the  shareholders  of  a  nn- 
ser,  17  N.  H.  410;  State  v.  Ptatt,  24  tionai  bank  to  be  placed  upon  the  roll, 
N.  I.  L.  108;  State  v.  Randolph,  it,  vitiated  the  tax,  although  a  separate  list 
N.  J.  L.  431  ;  People  v.  Assessors,  16  was  kept  showing  the  names  and  num- 
Hun  (N.  Y.)  196;  Goddard  v.   Stock-  bersofshares. 

tnao, 74lnd. 400;  InsuranceCo.  v.Yard,  Where    the    name    appears    In    the 

17  Psi.  St  331;  Capwetl  V.  Hopkins,  10  proper  column,  it  does  not  matter  if  the 
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the  omission  of  words  or  marks  indicating  dollars  and  cents  tends 
to  mislead  the  owner,  the  assessment  is  not  vitiated  thereby.' 

(2)  Designation  of  the  Person  Taxed. — The  person  taxed  must 
be  designated  in  the  roll  with  certainty.* 

In  onier  to  hold  a  taxpayer  personally  liable,  the  tax  must 
be  chained  against  him  directly  and  properly,' 

Property  is  to  be  listed  against  the  owner  or  other  person 
primarily  liable,  where  his  name  can  be  ascertained,*  and  if  assessed 

ent  to  the  word  "  dolUrt."     SalifburT 
I.  Shirlev,66Ca1.3l3. 

Where  the  dollar  mark  Is  placed  at 
:he  head  of  the  column,  it  U  not  necea- 

propertj'   must  be  placed  in  a   fourth  sarjr  chat  it  should  be  prefixed   to  each 

column.     People  v.  Hagadom,  104  N.  item.     State  v.  Sadler, 31  Nev.  13. 

y.  516.  In  re  Church  of  the  Holv  Sepulchre, 

The  rale  per  cent. aod  the  amoDDt  of  61   How.  Pr.   (N.Y.J  jij'it  was  held 

the  tax   aaiessed   are   in   some   states  that  the  omhsion  of  anj'thing  to  indi- 

? laced  in  another  column.      State  v.  cate  whether   the   figures    represented 

erklQs,  34  N.  J.X..409;  State  f.  Sloss,  dollars  or  cents.  Invalidated  the  assess- 

87  Ala.  1 19;  Thompson  v.  Honey  Creek  ment.    See  alio  Tllton  -a.  Oregon  Cent., 

Draining:  Co.,  33  Ind.  168.  etc.,  Road  Co.,  3   Sawyer  (U.  5.)  31; 

Fonnml  BTTori  or  Omlaalou. — But  the  EmeHc  v.  Alvarsdo,  90  Cal.  444. 

omission    to    comply  with   a   merely  S.  ICelaey   f.   Abbott,    11   Cal.  6cu; 

formal  requisite  directory  In  its  nature,  Dowell   v.   Portland,  13  Oregon  348; 

does   not   Invalidate    the    aasessOient.  Albany  City  Bank  v.  Maher,  19  Blatcof. 

See  Downing  v.  Roberts,  21   Vt.  441 ;  (U.S.)  175;   Hayes  v.   Viator,  33  La. 

Henry  Ti.  Chester,  ij  Vt.  460;   Stearns  Ann.  iT63;Lynam  v.  Anderson,  9  Neb. 

O.Miller,  35  Vt.  ao;   State  w.  Bishop,  367;    Whitney   v.  Thomas,  33   N.   Y. 

fN.  J.  L.4s;  State  v. Manning, 41  N.  381;  Evans  v.  Newell  (R.  I.   1891),  a; 

L.  375 ;  Thomas  v.  Chapin,  116  Mo.  Atl.  Rep.  347 ;  Philadelphia  v.  Miller, 

396;Torreyii.Millbury,ai  Pick. (Mass.)  49   Pa.  St.  440;  Putnam  1;.  Tyler,  [17 

64;    Blackburn    r.   Walpble,   9   Pick.  Pa.  St.  570;  Lyman  r.  Philadelphia,  56 

(Mass.)  97 ;  Pacific  Hotel  Co.  i'.  Leib,  Pa.  St.  468, 

III,    604;    Wall    V.   Trumbull,    16  Where  the  statute  requites  money  in 

icta.  3^8.  court   to  be   assessed  V   ''-' 


'A 


In   People  f.  Clapp  (Supreme  Ct.),  assessment   to   the   plaintiff  is  ini 

19  N.  Y.  Supp.  53i,itwas  held  that  the  San  Luis  Obispo  v.  Pettit,  87  Cal.  499. 

assessment  roll  need  not  be  In  a  single  In  Crawford  v.  Schmidt,  47  Cal.  617, 

volume  or  collection  of  sheets  united  it  was  held  that  the  designation  of  the 

together,  if  they  ire  united  when  finally  owner  by  his  surname  alone  was  Insuf- 

completed   with    the    verification    at-  ficient 

tached.  The  name  of  the  owner  or  occupant 

1.  Jenkins  v,  McTleue,  33  Fed.   Rep.  must   appear   on   the   assessment   roll. 

14S.  And  see  San  IaiU  Obispo  County  l}ul>oiB  v,  Webster,  7  Hun  <N.  Y.)  371. 

f.  White  (Cal.   1890),  34  Pac.Rep.864;  '■  See  Jefferson  u.  Mock,  74  Mo.  61; 

Emeric  v.  Alvarado,9o  Cal.  444;  State  State  f.  Gibson,  i3   Mo,   App.  i;  Peo- 

o.  Allen, 43  IlL  456;  Elston  v.  Kennl-  pk    f.    Whipple,   47    Cal.    591:    Lake 

colt,  46  III.  187;   Chickering  v.   Faile,  County   v.  Sulphur    Bank,  etc.,  Mln. 

38  111.  343;   Jackson  V.  Cummings,  15  Co.,   «   Cal.    17;  Bell  v.  Barnard,   37 

111.449;  Bird   V.  Perkins,  33  Mich.  38;  III.  App.   375;   State  v.   Sloss,  87  Ala. 

First  Nat.  Bank  V.  St.  Joseph,  46  Mich.  119;  Wheeler  u.  Bramel  (Ky.  1888),  8 

536;  Slate  V.  Sadler,  11  Nev.  13;  Ward  S.  W,  Rep.  199. 

V.  Gallatin  County,  13  Mont.  13;  En-  In  Parker  v.  Cochran,  64  Iowa  757, 

slen  V.  Barse,  107  N.  Y.  339 ;  Chamber-  it  was  held  that  where  taxes  on  land 

lam  V.   Taylor,  36    Hun  (N.  Y.)   34;  were  duly  assessed   to  the  owner,  the 

HopkinG  V.  Young,  15  R.   I.  48;  Spo-  omission  of  the  owner's  name  in  tran- 

kane   Falls   v.   Browne,   3   Wash.   84;  scribing  tlie  tax  into  a  tax  list  does  not 

Sawyer  i>.  Gleason,  59  N.  H.  140.  invalidate  the  assessment. 

The  abbreviation  "dolls."  Is  equiva-  4.  Lynam  v.  Anderson,  9  Neb.  367. 
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to  another  or  to  persons  unknown,  the  tax  is  void.'  But  the 
assessor,  when  unable  to  discover  who  is  liable  for  the  tax,  may 
assess  it  to  unknown  owners.'  If  the  owner's  name  could  have 
been  ascertained  from  public  records  or  otherwise,  however,  the 
property  cannot  be  assessed  to  unknown  owners.' 

Statutes  providing  that  an  assessment  made  in  the  name  of 
some  other  than  the  true  owner  shall  not  be  invalid,  and  that  any 
error  in  the  name  of  the  person  taxed  shall  not  vitiate  the 
assessment,  are  not  infrequent,  and  their  constitutionality  has 
been  upheld.* 

And  see  PeB«e  f.  Whitnev,  5  Maei.  Lewis  v.  Withers,  44  Fed.  Rep.  165; 
380;  Meyer  ».  Trubee,  59  Conn.  413;  Johnson  v.  M'Intire,  i  Bibb  (Ky.)  aoi;: 
wniard  ('.  Blount,  n  Ired.  {N.  Car.)  Wheeier  t/.  Bramel  (Ky.  i888),8  S.  ■*. 
614;  Madiion  r.  Whitney,  31  Ind.  161;  Rep.  199;  Baskins  v.  Doe,  34  Miss.  431. 
Springfield  v.  Fimt  Nat.  Bank,  87  Mo.  Contfarr  Clifton  Heights  Land  Co.  v. 
441;  Henkic  v.  Keota,  6S  Iowa  334;  Randell,  8z  Iowa  8^ 
Bird  V.  Beniisa,  14]  U.  S.  664.  Thus,  If  property  is  BssesBed  In   the 

An  ■ssessment  made  to  a  penon  by  name  of  the  agent  of  the  owner,  the 
name  ia  to  be  deemed  an  MseMment  to  Interest  of  the  owner  is  not  covered  by 
him  as  owner.  Blatner  t'.  Davis,  31  the  lien.  Meyer  v.  Trubee,  59  Conn. 
Cal.  338.  411.     And  where  land  Is  not   assessed 

1.  Le  Blanc  v.  BlodgetE,  34  La.  Ann.     to  the  owner,  and  is  knocked  down  to 

"■      -  e  state  take 

,   _  „  '.  Michel,   43 

La.   Ann.   400;    Workingmen's.  Bank     La.  Ann. 984. 

D.  Lannea.  30  La.  Ann.  871;  Norres  A  statute  limiting  the  right  of  the 
V.  Hays,  44  La.  Ann.  907 ;  Dowell  ii,  former  owner  to  redeem  to  one  year, 
Portland,  13  Oregon  148;  Redmund  v.  has  no  application  where  the  land  Is 
Banks,  60  Miss.  293;  Philadelphia  v.  not  assessed  to  the  owner.  Bird  v. 
Hitler,  49  Pa.  St  440;  Baer  v.  Choir  Beniisa,  143  U.  S.  664.  And  see  Dbt- 
,,1,--,.    -D-.,   --  n..    T,__    ^^.  „..,       .nport  I/,  knoi,  3    ■-    '  -    " 

mn  V.  O'Neal,  31 

;  Hecht  V,  Boughton,  3  Wyoming  9.  Robinson  v.  Williams  (La.  1B93), 
W;  Tracy  v.  Reed,  38  Fed.  Rep.  69;  11  So.  Rej>.  499.  And  see  Bird  v.  Ben- 
Brown  V.  Veazfe,  25  Me,  359;  Bidle-  llsa,  141  U.  S.  664 ;  Tracy  v.  Reed,  38 
man  -a.  Brooks,  38  Cal.  73;  Green  v.     Fed.  Rep.  69. 

Craft,  18  Miss,  jo;  Lassitter  v.  Lee,  68  S.  Barker  v.  Hesseltine,  37  Me.  354. 
Ala.  387;  Hume  v.  Wainscott,  46  Mo.  And  see  Oliver  v.  Robinson,  58  Ala. 
145;  Abbott  V.  Llndenbower,  4]  Mo.  46:  Klumpke  v.  Baker,  68  Cal.  559; 
163 ;  State  v.  Gibson,  13  Mo,  App.  i ;     Meyer  v.  Trubee,  59  Conn,  423;  Nlch- 

D..,. I..-L-   .i.._    ....  T,!_jj((g^j,      oiBi,.McGl8tbery,43lowa  189;  Sutton 

'.  Van-     V.  Calhoun,  14  La.  Ann.  305;  Rapp  v. 
n_.j      T ,     ^p  La_  Ann.  1371;  Perham  v. 

,   r— . -nili  Fibre  Co.,  64  N.  H.  3.     But 

H.  563;  Perham   v.   Haverhill    Fibre     see   Corning   Town   Co.  v.  Davis,  44 
Co.,6^  N.  H.  z;  Burpee  v.  Russell,  64     Iowa  632;  State  ti.  Hurt,  113  Mo.  90. 
K  u  ^.r- — ..  ..   • -inlston  City  Land        The  knowledge  of  one  assessor   as 
--■--  -     Baker,  68     to  ownership  will    be  imputed  to  all. 
-  "  '      Thompson  v.  Gerrish,  57  N.  H.  85. 

. ,  ,  ,  _    ,.   ,         An  assessor  can  demand  of  a  ware- 

Whitney  V.  Thomas,  33  N.  Y.  381 ;  housemi 
Zfok  v.McManus  (Supreme  Ct),  3  N.  in  his  j 
Y.  Supp.  487;  Desmond  V.  Babbitt,  117  Cal.  106. 
Mass.  331 ;  Lynde  !>.  Brown,  143  Mass.        4.  See   Sllli  r,  Indianapolis,  81   Ind. 

g7;  L'Engle  w.  Florida  Cent,  etc.,  R.  581;  Schrodt  v.  Deputj,  88  Ind.  90; 
>.,  SI  Fla.  353;  People  v.  Whipple,  Small  v.  Lawrenceburvh,  38  Ind.  331 ; 
47  Cal.  591;  Sargent  v.  Bean,  7  Gray  Merrick  ti.  Hutt,  15  Ark.  331;  Gari- 
(Hass.)  1S5.  Such  an  assessment  is  baldl  v.  Jenkins,  37  Ark.  453;  Kins- 
equlvalenl  to  an  entire  omission  of  the  worthy  o.  Mitchell,  31  Ark.  145; 
name.   People  v.  Whipple,  47  Cal.  591;    Landregan  i'.Pei>pin,86Cal.  131;  Peo- 


>y  Google 


Tha  AMMOMDt.                           TAXA  TION.                                  Enr  TbM. 

The  assessment  cannot  be  made  to  the  owner  or  occupant  in 
the  alternative,  nor  to  them  collectively.'  It  must  be  definitely 
to  the  one  or  the  other.* 

Where  the  assessment  is  to  unknown  owners,  it  is  not  necessary 

that  the  assessor  should  state  in  his  list  that  it  is  so  assessed  be- 
cause the  owner  is  unknown.  Where  the  owner  is  not  named,  it 
will  be  presumed  that  he  is  unknown.  This  upon  the  general 
presumption  that  a  public  officer  has  done  his  duty.' 

In  assessing  property  to  a  trustee,*  agent,'  executor,  or  other 

pie  V.   Home   Ins.   Co.,   19  Csl.   533  \  But  where  the  land  Is  assesBed  to  the 

Union  Trust  Co.  -v.  Weber,  06  111. 346;  owner,  Ihe  eeneml  heading  of  the  a*- 

Haighl  V.  New  York,  99  N.  Y.  280;  sewment  roll  "to  allowner*.  claimants, 

Collins  V.   Long  Island  Citj',  56  Hun  Icnown  or  unlinown,  etc.,"  will  noi  viti- 

(N.  Y.)  &i7;  People  ti.  Barker,  6j  Hun  ate  it.     Bosworth   v.  Webster,  64  Gal. 

(N.  Y.)  649;  State  v.  Matthews,  40  N.  1 ;  San  Francisco  v.  Phelan,  61  Cal.  617. 

J.L.J69;  State  I-.  VanderbiU.  33  N.J.  1.  Dubois  t>.  Webster,  7  Hun  (N.Y.) 

L.38;  Ljnam  V.  Anderson,9Neb.367;  171 ;  Grocefend  v.   UUi,  53   Cal.  666; 

Bradley  f.  Bouchard, 85  Mich.  iS;  Pet-  Sargent  ».  Bean,  7   Gray  (Maes.)   131;. 

i1eLumberCo.».  Collins,  66  Mich. 64;  And  see  People  v.  Wemple,  53  Hun 

Michigan   Dairy  Co.  v.  McKinlay,  70  (N.  Y.)  197. 

Mich.  574;  Hill  V.  Graham,  73   Mich.  But    in   whosesoever  name  the   as- 

<S9;  Strauch  f.  Shoemaker,  i.W.  &  S.  seument  is,  the  succeeding  steps   must 

(Pa.)  166  ;  Glass  v.  Gilbert,   58  Pa.  St.  be  in  the  same  name;  viz.,  in  the   ad- 

266;  Dunn  V.  Winston,  31  Miss.  135,  vertisement    and    sale.     Bettirson     v. 

Underthe  Indiana  statute,  the   fact  Budd,  21  Ark.  578.     See  also  Shlmmin 

that  a  wife's   land  was  charged   in  the  v.  Inman,  36  Me.  233;  Watt  r.  Gilgore, 

name  of  the  husband,  does  not  invali-  j  Yeates  (Pa.)  330. 

date  the  assessment.     Helms  v.  Wag-  S.  Cardigan  v.   Page,  6  N.  H.   182; 

ner,  101  Ind.  385.  Smith  v.  Messer,  17  N.  H.420;  Merrltt 

In  Tyleri'.Hardwick,6  Met.  (Mass.)  v.  Thompson,  13  111.  716;  Corning 
470,  It  was  held  that  the  statute  applied  Town  Co.  i>.  Davis,  44  Iowa  622;  BrowD 
to  a  iierson  whose  surname  only  was  ti.  Veazie,  l^  Me.  359;  Jenkins  e>.  Mc- 
Inserted  In  the  assessment,  and  that.  Tigue,  22  I^ed.  Rep.  148;  Jackson  v. 
provided  the  party  was  taxable  and  Cummings,  15  III.  449;  Burdick  i-.  Con- 
could  be  identilied  by  the  assessors,  no  nell,  69  Iowa  45S ;  GrifKn  v.  Tuttle,  74 
error  in  the  name  would  invalidate  the  Iowa  219. 

tax.     See  also  Westhampton  v.  Searle,  The  fact  that  the  owner  was  known 

Mass.  \ai.  to  the  purchaser  at  the  tax  sate  is  Im- 

1  Collins  T<.   Long  Island  City,  56  material.     Lasaitter  i>.  Lee,6S  Ala.  387. 

__.  n  (N.  Y.)  647, it  was  held  that  under  In  Calif ornia,  it  is  necessary,  wher« 

such  a  statute,  en  assessnient  of  land  of  lands  are  assessed  to  unknown  owners, 

non-residtfnts  was  not  vitiated  by  being  that  the  assessor  should  state  In  his  list 

assessed  to  unknown  owners.  that  it  was  so  assessed  because  it  was 

1.  Pearson   v.   Creed,   78    Cal.    144 ;  unoccupied  and  the  owner  unknown. 

Greenwood    v.    Adams,    80    Cal.    74;  Moss  r.  Shear.  35  Cal.  38;  85  Am.  Dec. 

latum   V.  O'Brien,  89   Cal.  57;  Daly  v.  94;  Smith  v.  Davis,  30  Cal.  536.     But 

Ah  Goon,  64  Cal.  512;  Grinn  *.  O'Con-  compare  Brunn  v.  Murphy,  39  Cal.  316. 

nell,  54  Cal.  S)J;   Hearst  i/.  Egglestone,  4.  Trowbridge  v.   Koran,  78  N.   Y, 

5SCal,365;  Grotefend  r.  Ultz,  53  Cal.  419;    Hardy    v.    Yarmouth,  6   Allen 

666;    Stafford     v.    Twitchell,    33    La.  (Mass.)  277;  Latrobe  ['.Baltimore.  19 

Ann.  510.     And  see  Bosworth  v.  Web-  Md.  13;   People  v.  Coleman,  t,^  Hun 

Ster,   64  Cal.   i;    Brunn    ii.  Murphv,  29  {N.  Y.)  482. 

Cal.  326.                                               ■  0.  See  Welles  v.  Battelle, 


137  Mi 
In  ( 


n  Ca/i/ormia,  an   assessment  to  the     477;  Lake  County  V.  Sulphur  Bank,  etc. 


ty  tt.  Hulpt 
if.  14;  Me) 


Invalid.  Min.  Co.,  68  Cal.  14;  Me^er  I'.Trubee. 
Daly  V.  Ah  Goon,  64  Cal.  512  ;  Brady  59  Conn.  4JI ;  People  v.  Coleman,  53 
».Dowden,S9  Cal.  51;  Piersonr.  Creed,     Hun  (N.  Y.)  482. 

78  Cal.  144;  Hearst  v.  Eggleslone,  i;5         Under  the  lUlnoh  statute,  the  word 

Cat.  365.  "agent"  need  not  be  added  when  the 
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Fiedler,   agent,"  indicated   sn   assess' 
meat  to  the  company. 

1.  See  Williams  v.  Holden.  4  Wend. 
(N.   Y.)    323;  McLean  *.   H. 


TAX  A  TION.  How  iiadt. 

person  than  the  owner,*  the  assessor  should  designate  the  capac- 
ity in  which  he  is  taxed.  Property  of  a  partnership  should  be 
assessed  to  the  firm.* 

The  property  of  joint  tenants,  or  tenants  in  common,  may  be 
assessed  to  them  collectively,  or  their  several  undivided  interests 
may  be  assessed  severally,  but  no  definite  part  or  stipulated  num- 
ber of  acres  can  be  assessed  to  one  of  them,' 

An  immaterial  mistake  in  the  name  of  the  person  to  whom  the 
property  is  assessed  will  be  disregarded.*     Where  the  owner  of 

agent  has  neglected  to  list  the  property,  dissolution  of  the  firm,  Is  void.     Feo- 

'     ■         "      '■ --^...   --  plcf,  Sneath,  jSCal.  611. 

8.  Cooley  on  Taxation  (id  ed.)  399, 

3  held  that  citing   Hayes  v.  Viator,  33  La.  Ann. 

"~  1163.  And  see  Payne  u.  Danley,  18 
Ark.  ui ;  68  Am.  Dec.  187;  Jenkins  v. 
Rice,  84  Ind,  343;  Noble  v.  Indian- 
apolis, 16  Ind.  ^oifi;  Norres  IJ.  Hays,  44 
La.  Ann.  907. 

preme  Ct.),-!?  N.  Y,   Supp.   119;   San  In  State  1).  Rand,   39  Minn.  503,  it 

Francisco  ^.  Pennie,  03  Cal.  46s;   State  was   held   that  a  credit  consisting  of 

V.  Holmdel  Tp.,   39  N.  J.  L.  79;  Wolfe  part  of  the  purchase  price  of  land  (or- 

r.  Geffroy,  16  Ohio  St.  219.  merly  owned  i- -!.--■-■  _-. 

Where   the  assessmfent    is    imposed  be    assessed    be 

upon  admintstrBtor>,it  is  an  aseessment  vendors, 

upon    the   administrators    themselves,  An  assessment  cannotbe  invalidated 

and  will  support  a  commitment  under  by  the   fact  that   one   of   several   co- 

the  A''f  It;  ^or:t  statute  for  failure  to  pay  tenants   has    been    named    as   owner, 

thetax.     McLean   v.  Horn  (Supreme  Fleischauer  i;.  West  Hoboken,4o  N.J. 

Ct.),  17N.  Y.  Supp.  119.  L.  109;  Welles    v.   Battelle,  11  Mass. 

But  in  Stale  -a.  Runyon,  41  N.  J.  L.  477.     And  see   Factors',  etc„  Ins,   Co. 

98,    it  was    held    that    an   assessment  i>. Levi,  41  La.  Ann.  473;  Williams  v. 

against  one  of  several  executors  should  Holden,  4  Wend.  (N.  Y.)  223;  Howard 

not  be  set  aside,   though  the  assessor  v.  Proctor,  7  Gray  (Mass.)  12S. 

failed   to   designate   his  representative  4.  Pierce  v.   Richardson,   37    N.    H. 

-capacity.  306;  Carpenters.  Dalton,  jSN.  H.615; 

In  Bath  v.  Reed,  78  Me.  276,  it  was  Souhegan  Nait,  etc..  Factory  v.  Mc- 
held  that  an  assessment  against  parties  Conihe,  7  N.  H.  309;  Van  Dyke  v. 
as  "  administrators,"  when  it  should  Carleton,  6  N.  H.  574  ;  Tyler  i;.  Hard- 
have  been  against  them  as  executors,  wick,  6  Met.  (Mass.)  470;  Famsworth 
did  not  invalidate  the  tax.  Co.  v.   Rand,  65  Me.   19;   Hill  v.  Gra- 

Where   the   administrator    has    dis-  ham,  7]  Mich.  659;  O'Neal  i>.  Virginia, 

tributed    [he  estate  among  the  parties  etc..  Bridge  Co.,  18  Md.  i ;  Van  Voor- 

enlilled  thereto,  no  tax  can  be  assessed  his  v.  Budd,  39  Barb.  (N.  Y.)  479;  /■ 

against  him.  Carleton  v.  Ashburnham,  re  Hartshorn,  63    Hun  (N.  Y.)  613  ; 

IM  Mass.  348.  McLean  is.  Horn  (Supreme  Ct.),  17  N. 

S.  Hubbard  i>.  Winsor,  15  Mich.  1461  Y.  Supp.  119;  State  i^.  Diamond  Valley 

Hill   V.   Graham,  7a   Mich.  659;   Van  Live  Stock,  etc.,  Co.,  2\   Nev.  86;  Peo- 

Dyke  f.  Carleton,  61  N.  H.m;  Peo-  pie  r.  Sierra   Buttes  Quarti  Min,   Co., 

pic  n.  Ferguson,  8  Cow.  (N-Y.)    102;  39  Cal.  511;  Lyie  W.Jacques,  loi   111. 

Wheeler   v.   Anthony,  10    Wend.  (N.  644;  Peoples.  Tax  ComVa  (Supreme 

Y.)  346.     And  see  Petrie  Lumber  Co.  Ct,),  17  N.  Y.  Supp.  923;    Pennington 

i>.  Collins.  66  Mich.  64.  v.  Mendes,  38  N.J.  fq.  336;  State  v. 

It  should  be  assessed  in  the  firm  name,  Matthews,  40  N.  J.  L.   369.     And  see 

even   though   the  title  to  the  property  Weslhampton  v.  Searle,  127  Mass.  501, 

hasvestedinthesurvivora,  owing  Co  the  In  Adams  v.   Sleeper,  64  Vt.  544,11 

death  of  one  of  the  partners.     Blodgett  was  held  that  a  tan  levied  on  the  prop- 

V.  Muskegon,  60  Mich.  5S0.  erty  of  a  wife  is  not  illegal   because  as- 

An  assessment  of  the  personal  prop-  sessed  in  the  name  of  both  husband  and 

iCrtyof  a  former  member  of  a  firm  after  wife,  such  error  being  hartnless. 
216 
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property  is  habitually  known  by  a  certain  name,  an  assessment 
to  him  in  that  name  is  sufficient,  though  it  is  not  his  true 
name.* 

In  order  that  property  may  not  escape  taxation,  the  statutes 
of  some  of  the  states  provide  that  the  estates  of  deceased  persons 
shall  be  assessed  as  the  estates  of  such  deceased  persons,  in  the 
place  where  the  deceased  last  dwelt;*  but,  after  the  qualification 
of  an  executor  or  the  appointment  of  an  administrator,  the  assess- 
ment must  be  to  such  representative.'  In  the  absence  of  such  stat- 
utes, the  estate  must  be  assessed  to  the  persons  by  name  upon 
whom  it  has  devolved.* 

It  is  provided  sometimes  that  the  undivided  real  estate  of  a 
deceased  person  may  be  assessed  to  his  heirs  or  devisees,  without 
designating  any  of  them  by  name.  But  under  such  provisions 
the  estate  cannot  be  taxed  to  heirs  when  it  is  given  to  devisees, 
nor  to  devisees  in  case  of  intestacy.'     And  after  a  division  of  the 

An  aGscEiTnent  to  "  D.  Knowlton   U  33.     And    see  Dickison  v.    Reynolds, 

Companj  "  InBtead  of  to  "  O.  Knowlton  4S  Mich,  i  j8. 

Company,"     was      held      Immnterial.  In  State  v.  Corson,  50  N.  J.  L.  381, 

Thorndlke  v.  Camden,  83  Me.39.  it  was  held  that  an  erroneous  atsess- 

The  designation  of  ■  corporation  by  meot  to  the  estate  of  a  deceased  per- 

the  initials  of  its  name  was  held  not  to  son  might  be  amended  by  the  court, 

invalidate   an   assessment.     Gratwlck,  4.  Trowbridge  t.  Horan,  78  N.  Y, 

etc.,  Lumber  Co.  v.  Oscoda,  97  Mich.  ^39;  In  rr  Kenworthy  (Supreme  Ct.)f 

ail,  17  N,  Y.  Supp.  655;   Jackion  *.  King, 

■btoriftl  IfUUkta.— But  fn  Emeric  i>.  82  Ala.  ^3) ;  L'Engle  v.  Wilson,  11  Fla. 

Alvarado,  90  Cal.  444,  it  was  held  that  ^l;    Jackson   i>.    King,    83  Ala.   432; 

an  assessment  to  "Castero"  instead  of  Kerns  v.  Collins,   40  La.   Ann.  453: 

"  Castro  "  was  invalid.  And  so  in  Smith  Pearson  v.  Crud,  69  Cat.  J38 ;  Fairfield 

v.  Read,  51  Conn.'io,sn  aesetsment  to  p.  Woodman,  76   Me.  549;   Berllen  o. 

"Julia  Read  "  instead  ol  to  "  Sarah  E.  Bieler,  g6  Mo.  491 ;   Morrison  -v.  Mc- 

Reed."  Laughlin,   88   N.    Car.  351;    Gamble 

Where  property  is  assessed  against  -v.  Witty,  55  Miss.  36;  State  v.  Hotm- 

a  divorced  woman  who  has  assumed  del  Tp.,  39  N.  ].  L.  79. 

her   maiden   name,  by  her   husliand's  An  assessment  made  to  a  deceased 

name,  the  tax  is  Invalid.     Maspereau  v.  person  is  void.    Smith  v.  Davis,  30  Cat. 

New  Orleans,  38  La.  Ann.  400.  536.     But  in  State  v.  Piatt,  34  N,  J.  L. 

1.  Van   Voorhls  -v.  Budd,  39  Barb.  108,  It  was  held  that  an   aaaessment  of 

(N.  Y.)    479;    Lyle  v.  Jacoues,  tot  taxes  to  the  estateof  a  deceased  persoti 

III.  644;  FarnBworth  Co.  v.  Rand,  65  to  not  such  an  error  as  will  authorize 

Me.  19.  the  court  to  set  aside  the  tax  on  cerii- 

A   banker   who   assumes    a   special  orari,  where  the  estate  is  a  large  one 

name  by  which  his  business  is  charac-  and    is     shown    to    have    been     well 

terlzed  and  known,  may  be  assessed  by  known  by  that  description, 

that  name.     Patchin u. Ritter, 37 Barb.  p.  Tobln  v.  Gillespie,  ic,i  Mass.  319; 

(N.  Y.)  3*.  Elliot   v.    Spinney,  69  Me.  31.    See 

I.  Noble    V.   Indianapolis,    16   Ind.  also  Wheeler  v.  Anthony,  10  Wend. 

506;  Moale  V.  Baltimore.  61  Md.  334;  (N.  Y.)  346;   Noble   v.  Indianapolis, 

Dlcklson  T7.   Reynolds,  ^  Mich.  158;  16  Ind.  506. 

Surget  f.  Newman,   43   La.  Ann.  873;  In  the  absence  of  such  a  provision, 

Tobin  T'.  Gillespie,  iji  Mass.  319.  And  the  heln  must  be  named.     Berllen  v. 

see  Cook   i'.   Lelant^   j  Pick.  (Mass.)  Bieler, 96  Mn.  491. 

sj^i  Wood   V.   Torrey,  97  Mass,  311;  Where  the  statute  permits  the  prop- 

Haight  V.    New   York,   33   Hun    (N.  erty  of  an  estate  to  be  assessed  to  the 

Y.)  11:3.  heirs     or    devisees     thereof    -without 

S.  Fairfield  v.    Woodman,  76    Me.  naming  them,  an   assessment  to  the 

j49;D«llinger  V.  Rapello,  14  Fed.  Rep.  estate  by  name  is  equivalent  thereto 
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estate,  the  assessment  must  be  to  the  persons  taking  shares  by 
name.* 

(3)  Designation  0/  the  Property  Taxed — (»)  e«iMnl  RaqnliMMitti. — 
The  classification  of  the  property  must  be  in  accordance  with  the 
statute  authorizing  the  assessment,*  and  special  rules  with  refer- 
ence to  what  shall  be  deemed  real  and  what  personal  property 
must  be  observed.* 

The  requirement  that  lands  shall  be  classified  as  resident  and 
non-resident,  is  generally  held  to  be  imperative,  and  the  assess- 
ment of  either  in  the  list  of  the  other,  void.* 

and  sufficient.     Dickison  v.  RejnoldB,  Ae  in  Rhode   Island,   it  is  provided 

^  Mich.  158.  that  for  all  purposes  of  taistion,  fixed 

1.  Tobin  T'.  Gillespie,  151  Maee.  119;  machinery   iball   be   regarded  as  real 

Carter   v.  New  Orlean*,  33  La.  Ann.  estate  and  as  owned  by  tlie  owner  of 

S16.   And  see  Stafford  v.  Twitchell,  33  real  estate  to  which  it  is  affixed.     See 

L».  Ann.  jao;  Cunningham  v.  White,  Steere  v.  Walling,  7  R.  I.  317. 

1  Pa.  Dist.  Rep.  531.  In   Pennaylvania,   manufactories  of 

In  the  absence  of  anything  to  show  all  descriptions  are  subject  to  taxation 

in  a  partition  that  the   property   has  as  real  estate.     Hawes  Mfg.  Co.'s  Ap- 

been  had,  it  will  be  presumed  that  the  peal  (Pa.  1890),  17  Atl.  Rep.  319. 

property   is   enjoyed  in  common,  and  4.  Seymour  w.  Petere,  67  Mich.  415 

an    assessment   to   the   heirs   without  Hanscom  v.   Hinman,   30   Mich.  419; 

naming  them  will  be  upheld.  Moale  *.  Rayner  ti.  Lee,  30  Mich.  384;  Perley  u. 

Baltimore.  61  Md.  134.  Stanley,     59    N.    H.   587;    Bowles   - 

la  Re  Baton  Rouge  Oil  Works,  34  Clough,  55  N.  H.  3S9;  Rising  t>.  Grai  „ 

La.  Ann.  355,  It  was  held  that  an  as-  er,    i   Mass.   48;  Barker  o.Hesseltine, 

sessment  in  the   name   of   the  heirs  of  aj  Me.  354;  Joslyn  -v.  Rockwell,  128  N. 

a  living  person  is  void,  and  the  for-  Y.   334;    Fowler  v.  Springfield.  64  N, 

feiture    to    the    sUte   for   taxes    tbus  H.   108;   Tebbetts  v.  Job,  11   III.  453; 

assessed  is  a  nullity.  Messlnger  v.  Germain,  6  III.  631;  Lunt 

■.  People  V.    Owyhee    Min.   Co.,  i  v.  Wormell,  19  Me.  too.     And  see  Glo- 

Idaho  409;  Northern   Pac.  R.  Co.  v.  ver  v.  Edgewater,  3  Thomp.  &  C.  {N, 

Garland,  5  Mont.  146;   People  i>.  Chi-  Y.)  497. 

cago,  etc.,  R.  Co.,  1 16  III.  181.  But  In  Cetmec/icMt,  such  a  requii  ~ 

The  situation   of  the  property  and  ment  is  merely  directory.    Adams 

the  uses  to  which  It  is  put,  should  de-  Seymour,  30  Conn.  403. 

termine   its    classification.     People  v.  BaatedandHnasatadLaitdB. — In/*!-*!)- 

Palmer,  113  111.  346.  lylvaiia,  seated  and  unseated  lands  are 

In  Fletcher  v.  Alcona  Tp.,  73  Mich,  required  to  be  assessed  In  separate  lists, 

l8,ltwaBhe1dthatstandingtimberlsnot  and  failure  to  do  so  invalidates  the  as- 

"  forest  product "  and  not  assessable  as  sessment.     Miller  v.  McCullough,   104 

personalty,  but  as  realty,  even  thoueh  Pa.   St.  634;  M c Rey n olds  r.  Lon gen- 

it  is  owned  by  some  one  other  than  the  berger,  57  Pa.  St.  13 ;  Larimer  v.   Mc- 

owner  of  the  land  upon  which  it  stands.  Call,  4  W.  &  5.  (Pa.)   133;  Stewart  v. 

The  blending  together  of  leveraldif-  Trevor,   56   Pa.   St.  374;  Hathaway  ti. 

(ereat    kinds    of  taxes  in  one  assess-  Elabree,  ;4Pa.  St.498;  Bechdlei'.  Lln- 

ment,  invalidates  the  tax.     People  v.  gle,  66  Pa.  St.  38. 

Moore,  I  Idaho  663.     A   sale  of  lands  But  where  the  owner  causes  his  land 

for  taxes,  aaseaaed  jointly  on  realty  and  to  be  placed  upon  the  wrong  list,  he  is 

personalty,  is   void.     Stark  v.  Snupp,  estopped  from  taking  advantage  of  the 

113  Fa.  St.  395.  defect.     Milliken  i^.  Benedict,  8  Pa.  St. 

■.  Wilgerau.  Com.,9Bush(Ky.)536.  169;  Harper  v.  Farmers',  etc.,  Bank,  7 

The  legislature  has  power  to  make  W.  Sc.  S.  (Pa.)  304;   Heft  v.  Gephart. 

any  kind  of  property  personalty,   for  6^  Pa.  St.  cio.     And  the  lands  may  be 

the  purposes  of  taxation,  although  it  is  transferred  from  the  seated  to  the  un- 

real  estateforatiotherpurposea.  John-  seated  list,  upon  notice  to  the  owner. 

>.  Roberts,  t03   111.  6^5.    And  see  Milliken   v.   Benedict,  8   Pa.   St.  169. 
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(b)  OMwipUM  of  BnwnuJtr. — As  3  general  rule,  it  is  only  necessary 
to  assess  personal  property  in  general  terms  under  a  gross  valua- 
tion, a  specific  description  of  such  property  not  being  required.* 
But  it  should  be  properly  classified,  and,  if  placed  in  an  entirely 
different  and  distinct  class  from  that  to  which  it  belongs,  the 
assessment  will  be  invalid.'  And  when  the  authority  to  assess  is 
limited  to  particular  kinds  of  personal  property,  it  should  appear 
that  the  assessment  is  made  only  on  those  kinds.* 

Every  article  placed  upon  the  list  must  appear  on  the  face 
thereof  to  be  legally  subject  to  taxation.* 

(a)  DMwrlption  of  BmUI;. — The  assessment  list  must  show  an  accu- 
rate designation  or  description  of  the  property  taxed.  A  descrip- 
tion so  false  or  inadequate  as  not  to  identify  the  property,  is 
fatal  to  the  validity  of  an  assessment.*     The  description  should 


of  the  aBSessment.  Murray  -o.  Guilford,  enumerate    in    detail     such    person*! 

8  WatU  (Pa.)  548.  property     does     not     invalidate     the 

Ab  to  what  are  seated  lands,  see  auessment."  The  word  "  enumerate" 
Sbatbd,  vol.  31,  p.981 ;  Wilson  r.  Wat-  applies  to  each  specification.  It  is 
terson,  4  Pa.  St.  114;  Watson  v.  David-  sufficient  if  the  assessment  shows  gen- 
son,  87  Pa.  St.  370;  Patterson  !■.  Black-  erally  the  character  of  the  property, 
more,  9  Watts  (Pa.)  104 ;  Stewart  v.  See  People  v.  Home  Ins.  Co.,  19  Cal. 
Trevor,  56  Pa.  St.  374 ;  Harbeson  f.  549;  People  i'.  McCreery,  14  Cal.  441  ; 
Jack,  J  Waits  (Pa.)  114.  Dear  v.  Varnum,  80  Cal.  86;  Dolaod 

A   description   of   unseated  lands  is  i*.  Moonej,  73  Cal.  u. 

sufficient  if  it  leads  the  owner  to  the  The  description  01  property  as"  min- 

truth   on   inquiry.      Dunden  -v.  Snod-  ing  stock "  was  held  sumcient  in  San 

grass,  18  Pa.  St.  151.  A  misstatement  of  Francisco  v.  Flood,  64  Cal.  JO4. 

the  number  of  acres  is  immaterial.  Put-  In  San  Francisco  v.  Pennie,  93  Cal. 

nam  v.  Tyler,  117  Pa.  St.  570.  465,  a  description  of  "  the  property  as 

1.   Hartford  T'.  Champion,  58  Conn,  per  inventory  on  Hie  In  the  superior 

36S ;  Atlantic,  etc.,  R.  Co.  u.  Yavapai  court    department     No.     9,    personal 

County  (Arizona,  1SS9),  31   Pac,  Rep.  property,  one  hundred  thousand  dol- 

768;   Donnell  V.   Webster,  63  Me.  15;  lars,"  was  held  sufficient.    And  in  Dear 

People  V.  Rains,   33   Cal.  131 ;   People  r.  Weineke,  94  Cal.  313,  "  the  value  of 

V.  Snealh,  a8  Cal.  613.  personal  property,  exclusive  of  money. 

Where  personal  property  is  apecilic-  and  solvent  credits,"   was  sufficient. 

ally   enumerated  on   the  tax   roll   in-  S.  Dunnell   Mfg.  Co.   v.  Newell,  15 

stead  or  in  gross,  the  speciAc  descrip-  R.  I.  334. 

tion  is  surplusage.  Comstock  v.  Grand  4.  Adam  v.  Litchfield,  loConn.  117; 

Rapids,   .i;4  Mich.  641.  Whittelsey  t.  Clinton,  14  Conn.  73. 

8tat«  bouda  belonging  to  non-resl-  But  in  Munroe  v.  New  Canaan,  43 
dents,  but  deposited  within  the  state,  Conn.  309,  it  was  held  that  an  addition 
are  sufficiently  described  in  an  assess-  to  a  tax  list  bv  the  assessors  was  legal, 
ment  thereof,  by  being  designated  although  the  list  did  not  show  that  it 
"money  and  bonds  deposited  as  per  might  not  have  been  exempt  from  tax- 
statute."  People  f.  Home  Ins.  Co.,  ation.  See  also  Lewis  v.  Eastford,  44 
39  Cal.  533.  Conn.  477;  HammerGley  v.  Franey,  39 

Veaaeis, — An  asgessment  and  warrant  Conn.  175. 

against    a   vessel    by    name   and    not  6.  Lewis  v.  Eastford,  44  Conn.  477; 

against  the  owner,  is  not  objectionable.  Thibodaui  -v.  Keller,  19  La.  Ann.  50S; 

The  North  Cape,  6  Blss.  (U.  S.)  soj.  Woolfolk  v.  Fonbene,  15  La.  Ann.  15; 

3.  Thompson  v.  Davidson,  15  Minn.  Rougelot  -d.  Quick,  34  La.   Ann.  133; 

413.  AugustI    V.    Lawless,    43    La.    Ann. 

IilCa/i/Drflia,$365oCodeCiv.  Proc.,  1097;  In  re  Baton   Rouge  Oil  Works, 

provides  that  all  property  must  be  spec-  34  L«.  Ann.  355;  Greene   v.   WUker, 

2IS 
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be  sufficient  to  enable  the  owner  to  identify  his  property,*   and 
such  that  it  may  be  located   readily  in  subsequent  proceedings 
in  the  collection  of  the  tax.* 
The  description,  however,  is  sufficient  if  by  it  the  land  can  be 


63  M«.  311;  Brigham  v.  Smith,  64  Me. 
4i;o;  jeSerEon  v.  Whipple.  71  M0.519: 
Wilkin*  !>.  Tourtellott,  j8  Kan.  5S9; 
Lron  County  v.  Goddard,  21  Kan.  389; 
Y'endai',  Wheeler,  9 Tex.  408;  Tail- 
man  I".  White,  1  N.  Y.  66;  Greenough 
V.  Fulton  Coal  Co.,  74  Pa.  St.  486; 
Philadelphia  -v.  Miller,  49  Pa.  St.  440; 
Lyman  v.  Philadelphia,  56  Pa.  51.488; 
Dane  v.  Glennon,  'ji  Ala.  160;  Drig-- 
geni  i>.  CauBdy,  71  Ala,  519;  Ji 


cured  b_v  an  accurate  description  in  the 
report  of  sale.  Morristown  v.  King,  II 
Lea  (Tenn.J  Wig. 

Where  the  description  is  not  sufficient 
to  impart  nolice  to  the  owner,  the  title 
of  a  purchaser  at  a  tax  sale  made  for 
the  non-payment  of  the  tax,  is  not  pro- 
tected bv  the  short  Statute  of  Limita- 
tions, bird  -u.  Benliaa,  ia,2  U.  S.  664. 
In  Shaw  v.  Orr,  30  Iowa  355,  it  was 
^  ^  ,   ,  ^   ,  ,  .  held  that  a  taxpaver  cannot  be  relieved 

Pelbem,  84  Ala.  3oS;  People  v.  Flint,  from  liability  for  payment  of  the  tax 
39  Gal.  670;  Salisbury  v.  Shirley.  ii6  for  want  of  a  sufficient  description  of 
Cal.  333;  Power  Ti.  Larabee.  1  N.  Dak.  the  property  to  enable  a  Btranger  to 
141;  Power  V.  Bowdle  (N.  Dak.  1S93),  identify  it.  See  also  Burlington,  etc^ 
54  N.  W.  Rep.  404;  State  7'.  Elizabeth,     R.  Co.  v.  Spearman,  11  Iowa  111. 

«N.J,L.689;  States.  Franklin,  46  3.  BHnsonT>.Lasslter,8i  Ga.40;  Per- 
.  ].  L.437;  Sanford  v.  People.  10)  son  v.  O'Neal, 33  La.  Ann.  238;  Rouge- 
Ill.  374;  Richardson  v.  SUte,  s  Blackt.  lot  i/.Qiiick,34  La.  Ann.  133;  Woolfolk 
(Ind.)si;WingT',  Minor  (Miss.  1890),  v.  Fonbene.  15  La.  Ann.  15;  Greene  v. 
-  '~      "  --'•■-         "■-         ^  6^     Lunt,  58  Me.  518;  Greene  r.  Walker, 


,  School  Dist.  No.  15,  11 
Oregon  333;  Morristown  f.  King,  it 
Lea  (Tenn.j  669;  Bird  v.  Benlisa,  143 
U.  S.  tf^. 

If  any  discrepancy  in  the  description 
of  the  properly  exist  between  the  orig- 
inal list  and  the  copies  furnished,  the     40S;   Smith  v.  Messer,  17  N.  H.  430; 


.  I  Hill 
40  Am.  Dec.  159;  Bank  of 
Utica  V.  Mersereau,  3  Barb.  Ch.  (N, 
Y.)  qji;  Matter  of  New  York  Cent., 
etc.,  R.  Co,  90  N.  Y.  343;  Tallman  v. 
White,  3  N.  Y.  66;  Peck  v.  Mallams, 
o  N.  Y.  509;  Yenda  v.  Wheeler,  9Tex. 


1.694, 


description  in  t lie  origin! 
Green  v.  Gruber,  J6  La.  A 

Substantial  compliance  v 
tory  requirement  as  to  description  is 
sulfident.  Nance  v.  Hopkins,  10  Lea 
(Teno.)  soS, 

DMOilptloii  In  «  Orutt  or  OosTeyuica. 

—It    fs    held    that    a    description   suffi- 
ciently certain  to  convey  Ii     ' 


„  Road  Co., 


Tilton  V.  Oregon 
3  Sawyer  (U.  S.)  3. 

In  ^ew  yeriey,  if  lands  are  not  des- 
ignated by  EUch  a  description  as  will  be 
sufficient  to  ascertain  the  location  and 
extent,  a  sale  thereof  cannot  be  made, 
but  the  tax  may  stiil  be  collected  by 
warrant  against  the  goods,  chattels  and 
person  of  the  owner.  State  v.  Union 
proceeding  to  enforce  Tp,,  36  N,  J,  L,  309;  such  a  description 
collection  of  taxes.  People  i'.  Mahoney,  is  indispensable  to  create  a  lien  on  the 
Sj  Cal.  386;  Keane  v.  Connovan,  31  real  estate.  State  i>.  Miles,  48  N.  J. 
Cal.  303;  8]  Am.  Dec.  738;  People  j:     L.  451, 

Cannovan,  iS  Cal.  439.  But  in  Law  v.  Statutory  Correction, — In  Bennett  v. 
People,  80  111.  368,  it  was  held  that  less  Buffalo.  17  N.  Y.  38;,  it  was  held  that 
strictness  was  required.  a  statute  providing  that  whenever  any 

1.  Oldtown  t'.  Blake,  74  Me.  3S0;  land  returned  for  the  non-payment  o'f 
Greene  v.  Lunt,  i;8  Me.  ^18;  Bosworth 
V.  Uanzien.  3^  Cal.  396;  ^tate  v.  Frank- 
lin. 46  N.  i.  L.  437 ;  Lyman  t.  Phila- 
delphia, cfi  Pa.  St.  4S8;  Putnam  v. 
Tyler,  117  Pa.  St.  J70;  Bird  v.  BenlUa, 
143  U.  S-  664. 
It  must  be  certainly  identified,    '' 


t   designated 


any  tax  or  assessment  is  so  imper- 
fectly described  that  ' 
located  with  certainty, 
officer  shall  have  power 
an  accurale  description  of  such  land, 
and  the  council  shall  have  power  to 
order  a  new  tax  roll  to  be  made  out  ol 


An    Insufficient    description    is    not    did  not  appear  in  the  original  roll. 
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identified  with  the  help  of  extrinsic  evidence,*  And  it  has  been 
held  that  the  description  is  sufficient  if  the  property  can  be  iden- 
tified by  a  competent  surveyor  with  reasonable  certainty,  either 
with  or  without  the  aid  of  extrinsic  evidence.* 

Abbreviations  in  common  use  may  be  used.*  And  where  the 
items  of  the  assessment  are  placed  in  proper  columns,  headed  by 
descriptive  words  showing  the  tract,  range,  and  section  of  land 
intended,  it  is  sufficient.* 

An  assessment,  designating  the  property  as  a  part  of  a  certain 

lot  or  tract,  without  designating  the  particular  part  intended  to 

I.  Drlg^rs  v.  Cassady,  71  Ala.  519;  the  roll  to  appi}-  lo  the  parttcular  tract 

Woodaide  v.   Wilson,  jj   Pa.   St.  53;  of  land,  by  the  aid  of  such  testimony. 

Allen  V.  Woodbridge  Tp.,  41  N.  J.  L.  See  Dodda  v.  Marx,  63  MUb.  443;  Sims 

401.    And  see  State  v.   Wabash,  etc..  v.  Warren,  67  Miss.  278. 

R.  Co.,  114  Mo.  I.  «.  People    -o.    Slahl,    loi    III.    346; 

In  Glass  v.  Gilbert,  5S  Pa.  St.  366,  It  Law  v.  People,  So  111.  168;   Fowler  v. 

waa  held  that  an   aasessment   is  void  People,  93  III.  116;  Buck  v.  People,  78 

only  when  it  wholly   tails  to  lead  to  111.  460. 

Identification.  In    San    Francisco,  etc.,   R.  Co.  v. 

A  description  may  be  suflicieDt,  al-  State  Board  of  Equalization,  60  Cat.  la, 

thoughitianecessary tointroduceparol  it   was  held  that  a  description  of  the 

evidence  for  the  purpose  of  applying  a  roadway  of  ■  railroad  company,  by  the 

description  to  certain  land  by  removing  termini,  counes  and  distances,  wassuf- 

a  latent  ambiguity.  Judd  v.  Andeisoo,  ficient. 

jt  Iowa34;;  feitkln3i'.5harpf,i7  Wis.  B.  Abbrarlatloiu.— Jenkins  v.  Mc- 
472.  But  extrinsic  evidence  cannot  be  TIgue,  »  Fed.  Rep.  148;  Taylor  v. 
resorted  to  for  the  purpose  of  supple-  Wright,  lai  111.  455 ;  Olcott  d.  State,  10 
tnenting  and  making  a  description  cer-  111.  461 ;  Buck  v.  Feople,  78  111.  560; 
Uin,  wliich  Is  so  detective  that  it  does  Law  v.  People,  80  111.  368;  Jordan  Ditch- 
not  Identify  the  land.  Evans II.  Newell  ing  Assoc,  etc.  v.  Wagoner,  33  Ind.jo; 
(R.  I.  1891),  11  Atl.  Rep.  347.  Havard  -o.  Day,  6]  Miss.  74S.     But  see 

Where  the   description  is  applicable  Power  v.  Bowdle  (N.  Dak.  1893),  54 

to  either  of  two  lots,  it  Is  erroneous  to  N.  W.  Rep.  404. 

submit  the   question  of  identity  to  a  A  description,  "  W.  side  N.  }^  S.  E. 

jutT  without  evidence.    Marsh  v.  Nel-  N.  W.   ten  acres,  section  8,  T.  13,  R. 

son,  101  Pa.  St.  51 ;  Hess  v.  Herring-  10,"  In  Taylor  v.  Wright,  I3I   111.  46;, 

ton,  73  Pa.  St.  438.  and  as  "3   ^   S.   W.    %,   section   34, 

It  Is  necessary  for  the  one  claiming  Town  3,  South  range  W.  80  acres,"  in 

under   the   assessment  to   furnish  the  Slblej  v.  Smith,  3  Mich.  486,  were  auf- 

proof   of  the  identity.     Blair  -v.  Scott,  ficient. 

44  Iowa  143.  In  State  v.  Newark,  36  N.  J.  L.  aSS, 

In  Jones  -u.  Pelham,  84  Ala,  308,  an  It  was  held  that  abbreviations,  »o  long 

assessment  in  which  the  property  was  as  they  were  intelligible,  might  be  used 

described  as  a  "  house  and  lot  on  Battle  by  the  assessor.   The  abbreviations  "  h. 

Street,  In  the  town  of ,propertyof  1.    and   stable"  were   held  to  indicate 

C.   P.,"   without  other  descriptive  or  house,  lot  and  sUble. 

Identifying  word*,  wa*  void  for  uncer-  In  IIUhoU,  the  use  of  abbreviations  is 

tainty,   as   it  was   shown   that    C.    P.  expressly  authorized  by  statute.     See 

owned  two  adjoining  houses  and  lots  Buck  i'.  People,  78  III.  ^60. 

on  that  street  4.  See   Hopkins  t.  Young,  15  R.  I. 

But  an  assessment,  "  R.  E.  N.,  land  48;   Burdkk  o.  Connell,  69  Iowa  458; 

fifty  acres.  In  Road  Dlst.  No.  31,"  was  Hixon  v.  Oneida  County,  83  Wis.  515. 

sumcicnt  description  for  the  owner  to  An  assessment  in  which  Is  placed, 

identify   the  property  assessed,   as   he  under   the   head   of  "  buildings   of  all 

owned  but  one  lot  in  the  diBtrict.     Al-  kinds  descritted   by  naming  their  use," 

len  v.  Woodbridge  Tp.,4J  N.J.  L.  40t.  two  liouaes,  one  barn,  and  under  the 

In  Miiaiiiiffi,  the  statute  provides  head  o(  "  description  by  name  or  other- 

for  the  admission  of  parol  evidence.  If  wise  of  each  and  every  lot  of  land,"  the 

there  Is  enough  in  the  description  on  number  of  acres  of   mowing,   tillagei 
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be  taxed,  is  invalid.*  And,  on  the  other  hand,  although  a  tract  is 
correctly  described,  if  a  part  thereof  is  excepted  from  the  assess- 
ment, but  not  sufficiently  identified,  the  assessment  is  void.* 

Tracts  may  be  described  by  reference  to  government  surveys, 
or  authenticated  plats  or  maps,  according  to  their  numbers  ;  *  or  by 

puturc,  wood  and  unimproved  lands.  Is  out  a  description  ot  the  excepted  por- 

MifSdent.    Weethampion  v.  Searle,  117  tion,    It   void.    People    v.    H/de,  48 

Mass.  501.  Cal.  431. 

1.  Atwcll   V.   Zelulf,   16   Mich.  it8;  S.  Adams  i>.  Larrabee,  46  Me.  516; 

People  V.  Fiint,39C«l.  670:  Sims*.  State  ti.  Piatt,  24  N.  J,  L.  108 ;  State  i>. 

Warren,  67  Mtss.  178 ;  Massle  v.  Long,  Galiowav  Tp.,  4]  N.  J.  L.  415 ;  Tajlor 

I   Ohio   J87;  Turney   v.   Yeoman,   16  v.   Wright,   121   111.451;;    Chinquy   v. 

Ohio  35  ;  LafFertjr  v.  Byers,  5  Ohio  45S;  People,  78  111.  570 ;  Kellj  v.  Salinger, 

Raj'raond  v.  Longworth,  14  How.  (U.  «3   Ark.  114;    Webre  v.   Lutcher  (45 

S.)76,  La.   Ann.),   la  So.  Rep.  834;  Wright 

The  following  descriptions  have  been  v.  Cradlebaugh,  3  Nev.  341 ;  Janesville 

held    intulliclenl :    "60  acres,   part   of  v.    Markoe,    18  Wis.    350.      And    see 

Northhalf  of  lecllon  11,"  Treoni>.  Em-  Havard  v.  Day,  61  Miss.  748;  Cahalan 

crick,  6  Ohio  391;    "bo  acres,  part  of  v.  Van  Sant   (Iowa,   1893),  54   N.  W. 

government  right,"  AInsworth  v.  Dean,  Rep.  433. 

^I  N.  H.  400;  "  143  acres  in  N.  E.  3^  of  Where  a  statute  required  a  map  of 

section  34,  etc.,"  Dingey  v.  Paxtdn,  60  the  property  auessed  to  be  filed  with 

Miss.  1038;  and  as  "  the  unsold  portion  the  assessment,  in  the  absence  of  other 

of'certaJn  property  described.     People  designation   or  Identification  than   hy 

V.  Pico,  30  Cal.  59;.  the  map  number,  failure  tolile  the  map 

In  Hintrager  v.  Nightingale,  36  Fed.  as  required  rendered  the  asaesament  in- 

Kep.  S47,  It  was  held  that  a  description  valid.     Lalor  v.  New  York,   ii   Daly 

flfland  as  an  "undivided  portion  ofthe  (N.   Y.)  235.     See  also  May  v.  Tra. 

south  middle  31-3-11  feet,"  of  a  certain  phagen,  139  N.  Y.  478. 

lot,  the  lot  not  being  capable  of  frac-  Ot  two  o^clal   maps,  the  later  may 

tlonal  division  of  the  size  mentioned,  U  be  referred  to.    See  White  v.  Wheeler, 

void  for  uncertainty.  51  Hun.  (N.  Y.)  !;73. 

But  a  description  of  land  as  "the  East  The   assessment  will   be   invalid   it 

half  of  the  Southeast  quarter  of  a  sec-  made  according  to   an    unauthorized 

tlon,"  omitting  to  give  the  number  of  map.  Merton  v.  Dolphin,  28  Wis.  456. 

the  section,  was  not  so  defective  as  to  But  the  fact  that  the  map  referred  to 

be  void  where  the  taxing  district  con-  has  not  been  recorded,  will  not  invali- 

talned  but  one  tract  answering  to  the  date   the   assessment,   if    it  has    been 

description.     Bird  v.  Perkins,  33  Mich,  recognized  as  authentic  and  been  acted 

18.  And  an  assessment  of  a  balance  of  a  upon.  Roads  i'.  Estabrook,  35  Neb.  197. 

certain  tract  Is  not  void  for  uncertainty  Where  the  owner  of  the  property  did 

where  the  assessment   is   immediately  not  know  of  a  map,  which,  though  rec- 

preceded  hy  an  assessment  of  the  main  agnized  by  the  town  ofiiclals,  had   not 

part  of  the  tract  described  by  metes  and  been  formally  adopted,  the  assessment 

bounds.    Greenwood  f.  La  Salle,    137  was  invalid.     RIchter  t'.  Beaumont,  67 

III.  315.  Miss.  185. 

A  deacription  of  a  tract  consisting  of  In  Williams  v.  Central  Land  Co.,  32 

a  specific  quantity  ot  land  granted  by  a  Minn.440.it  nag  held    that    under  a 

foreign    governtnent    to   be    selected  statute  authorizing  lands  to  be  platted 

within  the  boundaries  of  a   designated  and   described  according  to  the  plat,  a 

tract,  was  valid,  the  description  being  plat  which  does  not  present  the  means 

as  definite  as  the  case  would  admit  of  of  identifying  the  land,  Is  not  such  a 

People  V.  Crockett,  33  Cal.  130.  plat  as  contemplated   by   the   statute. 

S.  People  T>.  Cone,  48  Cal.  437:  Peo-  See  also  People  v.  Real,  107   III.  5S1. 

S'e  V.  Hancock,  48  Cal.  631 ;  People  v.  Blocks  of  land  In  a  city  may  be  as- 

yde,  48  Cal.  431.     See  also  People  v.  sessed  by  blocks  when  they  are  assessed 

Mariposa  County,  3:  Cal.  196.  to  the  owner,  even   if  they  have  been 


>f  land  designated  by     subdivided  into  lots.     People 
quantity    and   boundaries,    excepting    verwell,  44  Cal.  620. 
ueiefrom  a  portion  before  sold,  with-         lUataka  In  HunlMr.— A  mistake  1 
221 
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particular  names  by  which  they  are  generally  and  popularly 
known  in  the  neighborhood,* 

The  description  of  a  tract  of  land  merely  bythe  number  of  acres 
included  in  it  is  insufficient,*  But,  unless  required  by  statute,  it 
is  not  necessary  to  describe  lands  by  metes  and  bounds.* 

(d)  IHftlnat  and  Saparau  Pftraeli. — Separate  and  distinct  parcels  of 
real  estate  are  to  be  considered  as  distinct  subjects  of  taxation, 
and  must  be  separately  valued  and  assessed;^  the  rule  applies 
to  lots  and  blocks  into  which  lands  in  cities  and  towns  are  usually 

Ihe  number  or  b  lot  will  not  vitiate  as-  turn   the   number  of  the   tract  or  the 

•CFsmenls,  if  the  description  otherwise  natne  of  the  warrantee  when  thev  con- 

\»  such  that  the  land  can  be  identified,  flict.     Brown  v.  Hajs,  66  Fa.  St.  aao; 

Marsh  v.  Nelson,  loi  Pa.  St.  51.  Putnam  v.  Tyler,  117  Pa.  St.  «o. 

1.  People  V.  Leet,  23  Cal.  161 ;  High  S.  High  11.  Shoemaker,  23  Cal.  363; 

V.   Shoemaker,   13   Cal,  363;GIass!'.  Patten  r.  Green,  13  Cal.  325,  practicalTj 

Gilbert,  j8  Pa.  St.  366;  Lyman  v.  Phil-  overruling    Lachman    v.    Clark,     14 

adelphia,   56  Pa.  St.  488;   Hopkins  *.  Cal.  131. 

Young.  15  R.  I.fS  ;  Alexander  f.  Hun-  Where  a  statute  requires  an  assessor 

ter,   Hf  Neb.  J59;   Sutton  v.  Calhoun,  to  stale  metes  and  bounds  in  descrtb- 

14  Ln.  Ann,  20;.  ing  a  bridge,  he  should  state  its  length 

Parol  evidence  is  competent  to  show  and  the  length  of  Its  approach.     Keo- 

that  the  name  acquired  bj'   repute   co-  kuk,  etc.,   Bridge  Co.    v.   People,   145 

incides    with   (he   proper   description.  111.  1^96. 

Gilfillan  v.  Hobart.  34  Minn.  67.  4."  Hayden  v.  Foster,  13  Pick.  (Mass.) 

In  Kelly  r,Herran,20  Fed.  Rep.  364,  492;    Nason   v.  Ricker,    63   Me.   3S1; 

it  was  held  that  a  description  of  prop-  People  v.  Hollister,  47  Cal.  408;  People 

erty  assessed  to  a  person  by  name  as  v.  Sierra  Buttes  Qjiartz   Mir     " 


lot  3 


in  Portland  Homestead"  is  auffi-     Cal.  511 ;  Howe  v.  People,  86  111. 
certain,  where  there  is  but  one     Insurance  Co.  t.  Yard,  17  Pa.  St. ; 


Portland  Homestead  within  the  county  Brown  v.  Hays,  66  Pa.  St.  aaq;  Fisk  r. 

containing  such  a  lot,  of  which  the  per-  Corey,    141    Pa.    St.   334;    St.   Morya 

son  aaaessed  la  the  owner.  Church  tt.  Tripp,  14  R.  1.  307;  Young 

A  description    of   property   as    the  t.  Joslin,  13  R.I.675;  Stale  v.  Baker, 

"p.irBonage"   was  sufficient.  People  v,  49  Tci.  763  ;  Walker   v.  Chapman,    ai 

O'Brien,  53  Hun  {N.  Y.)  580;  and  as  Ala.  116;  French  v.  Edwards,  13  Wall. 

"theestaleotj.  B.  Coles,deceased,"  in  (U.S.)   511.     More   especially   is   this 

State   V.  Piatt,  H  N.    J.  L.  loS.     See  the   rule  where  the  tracts  of   land   are 

aiso  Driggers  i'.  Cassady,  71  Ala.  519;  not  contiguous.     Dundy  ».  Richardson 

nr  nc  thn  ■'  vacant  Strip.       Whitney  v.  County.  8  Neb.  508.     And  see  Moore 

-      -  ""  r.  People,  106  111.  376. 

Under  Rev.  St.  Mo., ^4  7551, 7s_i;s,  the 
assessment  of  real  estate  must  contain 


"  Tp.,  36  N.  J.  L.  an  accurate  description  thereof  bv  the 
3091  State  V.Elizabeth,  39  N.J.  I..6S9;  smallest   legal   subdivisions.     State   v. 
Philadelphia  v.  Miller,  49  Pa.  St.  440;  Wabash  R.  Co.,  114  Mo.  1. 
Bush  V.  Williams,  Cooke  (Tenn.)  274.  Such  a  provision  In  a  statute  is  man- 
But  see  Cressey  v.  Parks,  76  Me.  jjj.  datory.     Young  v.  Joslin,  13  R.  I.  675. 

An  entry  upon  an  assessment   roll,  And  a  tai  deed  vihlch  shows  upon   it* 

"acres   of  land  —  value — ,"   is   void,  face  that  two  or  more  separate  and  dis- 

HolmesT'.  School  Diet.  No.  15,  11  Ore-  ti  net  tracts  of  land  were  sold  together, 

gon  332;  or  "Bush's  heirs  —  acres."  is  void  on  its  face.     Hall  v.  Dodge,  18 

Bush  IP,  Williams,  Cooke  (Tenn.)  374.  Kan.  377;  Mathews  v.  Buckingham,  la 

A  mistake  in  the  number  of  acres,  Kan.  169. 

where  the  valuation  is  not  by  the  acre.  In  Mav  v.  Traphagen   (BTclyn  City 

is  immaterial.     People  t'.  Adams  (Su-  Ct.),  19  N,  Y.  Supp.  679,  it  was  held 

preme  Ct.),  10  N.  Y.  Supp.  295.     See  that   the  gross  assessment  of   severkl 

also  Gtlman  v.  Riopelle,  18  Mich.  145 ;  tots  as  one  parcel.  Is  not  an  error  when 

Williston   i>.    Colkett,   9   Pa.    St.    38.  the  statute  provides  for  an  apportion* 

Such  an  error  is  not  sulliclent  to  over-  ment  thereof  in  case  of  objection. 
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subdivided,*  as  well  as  to  the  sections  or  legal  subdivisions  of  gov- 
ernment land,*  and  failure  to  observe  this  requirement  will  render 
the  assessment  void.*  But  the  rule  does  not  require  that  a  tract 
shall  be  divided  into  the  smallest  legal  subdivisions;*  and  where 
two  or  more  lots  or  tracts  adjoin  each  other,  and  are  used  and 
occupied  as  one,  they  may  be  assessed  as  a  single  tract.'  An 
assessor  may  not  divide  a  single  tract  without  the  consent  of  the 

Kor  IB  it  a  defense  t( 
to  recover  a  lar,  when   no  forfeiture  i 

sought   to   be  enforced.     Rockland   -u.  fick.  (Mass.)  493.  . 

Utmer.  64  Me.  503.  ^9  Mass.  19;  Cooley  v.  Waterman,  1 

BallToad Property.— In  assesBiiig  the  Mich.    366;     Farnham    v.   Jones,    32 

property  of  railroadE,  the  different  fran-  Minn.  7;  Dunn  v.  Winston,  31   Miss, 

chises,  etc.,  owned  or  controlled  by  a  135;    Sima   v.  Warren,  67   Mias.  278; 

■ingle    company    may    be    separately  Douglass  r.  Dungerfield,  10  Ohio  156; 

assecsed;  and  the  same  rule   applies  in  Fislc  v.  Corev,  141  Pa.  St.  334. 
anessing    the    rolling  Block,  etc.      But  1.  State  iJ.'Baker,    49  Tex.  763;    Kis- 


the    road   bed.    franchise,   and    super-     simmee   ti.  Cannon,    26  Fla.  3.     And 

.  roperly  assess 
Louisville,  etc.,  R.  Co.  v.  Bate,  11  Lea     Mo.  i 


T  assessed  together,    tee  State  v.  Wabash,  < 


na.r     I 
R.  Co., 


(Tenn.)  !;73.  a.  Land,  etc.lmp.  Co.  r.  Bardon.  45 

trmmprwed  *nd  UnMcnpled  Luid.—  Fed.  Rep.  706.  But  the  statute  requir- 
The  same  rule  applies  to  unimproi'ed  ing  each  tract  to  be  listed  and  valued 
and  unoccupied  landE.  Shimmin  -a.  separately,  docs  not  requiresuch  listing 
In  man,  16  Me.  238;  Dike  v.  Lewis,  a  to  be  upon  the  smallest  legal  sub- 
Barb.  {N.  Y.)  344.  division,  Spellman  ik  Curtenius,  ii  111. 

"^tit  Pem»iyifa»ia    statutes   in   rela-  409;  for  the  terms  *' tract"  and"  "  par- 

tion    to   unseated    lands,   contemplate  eel  "  maj  quite  as  properly  be  applied 

taxation  by  single  tracts   following  the  to  a  quarter-section,  half-section,  or  a 

"  title  of  the  owner.   Reading  v.  Finney,  section,  as  to  a  "  forty  "  or  "  eighty," 

73  Pa.  St,  467.  Martin  r.Cole,  38  Iowa  14". 

But  in  Russell  t.-.  Werntz,  24  Pa.  St.  8,  Shimmin  v.  Inman,  26  Me.   238; 

337,  it  was  held  that  the  assessment  as  Dundv  v.  Richardson  County,  8  Neb. 

one  tract,  of  two  adjoining  tracts  of  un-  508;  Cadwallader  v.  Nash,   73  Cal.  43; 

seated  land  owned  by  the  same  person,  Evans  !<.  Newell  (R.  I.  1S92),  35  AU. 

will    be   held   to   be   an   unimportant  Rep.  347. 

irregularity  under  the   curative   pro-  A  listing  and  assessment  of  a  tract  In 

visions  of  the  act  of  1815,  after  a  treas-  the   aggregate   with  others  cannot  be 

urer's  and  assessor's  sale  thereof.  And  cured  by  s  review  of  the  assessment, 

where  the  owner  purchased  two  adjoin-  Howe  r.  People,  86  111.338.     And  see 

Ing  tracts  of  unseated  land  at  separate  Hamilton  v.  Fond  dii  Lac,  35  Wis,  490. 

sales,  and  had  a  survey  made  includ-  But  where  the  assessment  In  this  re- 

ing  both,  it  was  held  that  It  might  be  spect  Is  partly  legal  and  partly  illegal, 

assessed    as    one    tract.      Harper    v.  the  court  should  so  declare,  sustaining 

M'Keehan,  3  W.  &  S.  (Pa.)  33S.  the  former  and  setting  aside  the  latter. 

JUaasmsnt  of  Lots  Ownwl  Wltb  Those  Kissimmee  v.  Cannon,  36  Fla.  3. 
not  Ovnad — An  assessment  against  a  ValTtr  of  Bopfttate  ABagisment. — If 
party,  under  one  aggregate  value,  of  the  owner,  by  listing  and  valuing 
lots  owned  by  him  with  others  neither  several  lots  of  land  as  one  parcel,  con- 
owned  nor  occupied  by  him,  is  void,  sents  to  such  mode  of  assessment.  It 
Hamilton  v.  Fond  du  Lac,  3j  Wis.  will  not  beset  aside,  and  he  is  estopped 
490;  Orton  V.  Noonan,  2,^  Wis.  671;  to  complain  that  itis  illegal.  Kissim- 
Siegel  I-.  Outagamie  County,  26  Wis.  mee  "  ,  .  ,  ^.  . 
70:  State  V.  Williston,  20  Wis.  228;  Brew 
Knox  f,  Huidekoper,  31  Wis.  527;  Ter-  243. 
rill  !■.  Groves,  iS  Cal.  149;  Howe  v.  4.  Moore  v.  People,  106  III,  376; 
People,  86  111.  3S8;  Rotnig  i'.  Lafay-  Spellman  v.  Curtenius,  13  111.  409, 
site,  33  Ind.  30:  Challis  v.  Hekelu-  See  also  Pitkin  i.  Yaw,  13  III.  151, 
kaemper,  14  Kan.  474  ;  State  i'.  North  B.  McQuesten  v,  Swope,  11  Kan.  31; 
Bergen,  39   N.  J,   L.   694;  Barker   i>.  Hall  v.  Dodge,  18  Kan.  280;  Dodge  i>. 
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owner,  where  there  are  no  known  1^^  subdivisions,  though  he 
may  follow  a  division  made  by  the  owner.* 

(4)  Valuation — (»)  How  lUda. — Where  privilege,  poll,  or  other 
specific  taxes  upon  persons  or  things,  are  laid,  there  is  no  neces- 
sity for  a  valuation  ;  *  but  a  valuation  is  of  course  an  indispensable 
requisite  to  an  ad  valorem  tax,'  the  value  fixed  being  generally 
required  to  be  entered  in  a  separate  column  on  the  tax  roll.* 
Taxable  property,  a  separate  description  of  which  is  required, 
must  be  separately  valued,' 

EmrooQi,  34  Kan.  731 ;  People  v.  Cul-  man  i>.   Brooks,   18  Ckl.   71 ;   Albanf 

-rerwelt,  44  Cal.  610.  Brewing  Co.  v.  Merlden,  48  Conn.  343; 

Tbe  use  and  nature  of  the  propertj'  KlMlmmee  v.  Drought,  ao  Fla.  i. 

must  determine  whether  or  not  Beveni  But  where  land  is  subdivided  b^  one 

Iota  asscBsed  to  one  owner  and  sold  «■  who  does  not  own  it,  or  has  no  author- 

masse  should  be  regarded  as  one  lot.  ityforsodoing,  such  subdivision  is  void. 

Weaver  o.  Grant,  39  Iowa  294.  and  an  assessment  In  accordance  there- 

Where   contiguous   tracts   are   con-  with,  bb  well  as  all  subsequent  proceed- 

vejed  and  held   bj  one  deed  ai   one  ings  thereunder,  is  also  void.     Gage  t>. 

tract,  thej  are  to  be  taken  as  one  tract,  Rumsej,  73  111.  473;  Reading  d,  Ffnnej, 

though  lying  in  different  counties  and  73  Pa.  St.  467. 

•eparated  by  a  river.  Halrston  v.  Stin-  In  Davis  v.  HcGee,  38  Fed.  Rep.  867, 
son,  \\  Ired.  (N.  Car.)  479.  it  was  held  that  the  improper  assess- 
In  Bellows  Falls  Canal  Co.  v.  Rock-  ment  of  a  piece  of  land  as  several  tncti 
Ingham,  37  Vt  6^3,  it  was  held  that  when  it  should  have  been  assessed  •• 
property  consisting  of  several  build-  one,  will  not  invalidate  a  sale  there- 
ings  connected  together,  maj  be  set  In  under  under  the  Sthionri  statutes, 
the  tax  list  in  one  gross  sutn,  though  it  And  the  mere  fact  that  an  owner  haa 
is  equally  proper  to  give  the  value  of  divided  hli  land  Into  lots  for  the  pur- 
each  part  by  Itself.  pose  of  sale,  will  not  require  the  assess-  ' 

In  Mix  V.  People,  116  III.  365,  It  was  or  to  make  a  separate  valuation  of  each 

held  that  where   two   or   more  tracts  lot.     Jennings  v.  Collins,  99  Mass.  39. 

are   assessed    jointly,   it  will   be   pre-  And  see  Thatcher  ».  People,  79  III.  597. 

aumed.  In  the  absence  of  evidence  to  S.  See  Dollar  Sav.  Bank  v.  U.  S.,  19 

the  contrary,  that  they  were  so  situated  Wall.   (U.  5.)  337;  U.  S.  v.   Halloran, 

that  their  value  could  not  be  separately  14  Blalchf.  (U.  S.)  i;   U.  S.  v.  Lyman, 

ascertained.  t  Mason  (U.  S.)  483;  Meredith  v.  U.  &, 

Portions  of  distinct  lots  held  under  13  Pet.  (U.  S.)  486J  Slate  v.  Sterling, 

distinct  warrants,  but  united  In  fact  by  3o  Md.  503. 

a    purchase,     may    be    returned    and  Where  the  amount  of  a  tax  depends 

assessed  by  whatever  designation  the  upon  the  average  amount  of  deposits 

owner   may  choose,  and  be  sold  as  a  in  a  bank  for  a  given  time,  neither  the 

unit.     Kelt  V.  Gepbart,  65  Pa.  St.  510.  property  nor  the  deposit  are  required 

Bloeki  ItL  fllUss.— It  has  been  held  in  to  be  valued  in  the  assessment.     Provl- 

California  and  Nt-w  yemev,  that  it  is  dent  Inst   v.  Massachusetts,   6   Wall, 

not  an  error  to  assess  all  the  lots  In  (U.  S.)  611. 

one  block,  when  belonging  to  the  same  S.  Lebanon  v,  Ohio,  etc.,  R.  Co.,  77 

owner,  at  one  gross  sum,  without  dis-  111.  539;   King  n.  Gwynn,  14  Fla.   3a; 

tlnguishing  each.     People   v.  Morse,  Hurlbutt  v.   Butenop,  17  Cat.  50;  Em- 

43  Cal.  534;  People  v.  Culverwell,  44  eric  i>.  Alvarado,  90   Cal.  444;  People 

Cal.  620 ;  SUte  v.  Plait,  24  N.  J.  L.  108.  v.  San  Francisco  Sav.  Union,  31  Cal. 

Ad] leant  Lota. — And  it  has  been  held  131;   Braly   v.    Seaman,  30  Cal.  610; 

In  Ntvada  and  Rhode  Island,  that  two  May  v.  Traphagen,  139  N.  Y.  478. 

or  more  contiguous  lota  owned  by  the  Thus,  a  franchise  must  be  taxed  ac- 

same    individual,   may    be   jointly  as-  cording  to  the  valuation.     Spring  Val- 

sessed.      Wright    v.     Cradlebaugh,   3  ley     Water   Works     v.   Schotller,    63 

Nev.    341;     Howland    v.    Pettey,     15  Cal.  69. 

R.  I.  f^y  4.  See  State  v.  Eureka  Consolidated 

1.  Reading  i>.  Finney,  73  Pa.  St. 467;  MIn.  Co.,  8  Nev.  it. 

Brown  v.  Hays,  66  Pa.  St.  319;  Biddle-  6.  People  v.  HoTlUter,  47  Cal.  408; 
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It  is  sometimes  required  by  statute  that  the  valuation  shall  be 
made  from  an  actual  view  by  the  assessors,*  In  the  absence  of 
such  statutes,  however,  assessors  may  proceed  upon  inquiry.* 
Statutes  providing  for  the  mode  of  ascertaining  the  value  of  tax- 
able property  must  be  substantially  complied  with.^ 

It  is  generally  provided  that  the  property  shall  be  assessed  at 
its  cash  value,  which  is  said  to  mean  the  amount  at  which  the 
property  would  be  appraised  if  taken  in  payment  of  a  just  debt 
due  from  a  solvent  debtor.*     If   the  property  has  no  cash  value, 

People  V.  Sierra  Buttes  Quartz  Min. 
Co.,  39  Cal.  i;!!.  And  Bee  Logan  v. 
Washington  County,  39  Pa.  St.  373. 

In  Robertson  v.  Anderson,  57  Iowa 
165,  ft  was  held  that  it  ii  immaterial 
whether  land  and  improvements  thereon 
«re  valued  in  the  aggregate  or  sepa- 
ratelv-  ^e  also  People  11.  Culvenvell, 
44  Cal.  610;  Atlantic,  etc.,  R.  Co.  v. 
Yavapai  Co.  (Arizona,  18S9),  11  Pac. 
Rep.  768;  Tax  Cases,  la  (Mil.  &  J. 
(Md.)  117. 

In  Lowell  v.  Middlesex  County,  153 
Mass.  373,  it  was  held  that  a  taxpayer 
1b  not  entitled  to  an  abatement  because 
the  assessors  have  valued  the  items  in 
gross  inBtead  of  separately, 

1.  See  HerBey  11.  Barron  County,  37 
Wis.  75, 

In  Moore  v.  Turner,  43  Ark,  343,  it 
was  held  that  a  failure  of  the  assessor  to 
personally  view  lands  to  ascertain  their 
ralue,  is  no  ground  upon  which  to  quash 
the  assessment  on  certiorari. 

3.  Beesen  v.  Johns,  59  Iowa  166; 
Weatherhead  n.  Guilford,  6z  Vt.  337; 
and  make  the  valuation  in  the  exercise 
of  their  own  judgment  upon  all  the  in- 
formation in  their  possession.  People 
V.  Barker,^  N,  Y.76;  Vail*, Owen,  19 
Barb.  (N.Y.)  33;  St.  Louis,  etc.,  R.  Co. 
r.Surrell,  88  111-535;  King*.  Gwynn, 
14  FU,  33 ;  Dewey  v.  Stratford,  4a  N. 
H,  38a;  State  V.  Central  Pac.  R.  Co,, 
10  Nev,  47;  Boorman  v.  Juneau 
County,  76  Wis.  550. 

The  assessor  must  make  the  valua- 
tion for  the  purpose  of  taxation  by  the 
exercise  of  his  own  judgment ;  a  valua- 
tion made  bj  the  taxpayer  should  not 
be  permitted  to  influence  or  control 
him.     King  *.  Gwynn,  14  Fla.  33. 

Under  a  requirement  to  appraise 
property,  the  listers  may  proceed  ac- 
cording to  the  ordinary  rules  of  evi- 
dence. Weatherhead  *.  Guilford,  63 
VL  337. 

AssesBors  may  act  upon  their  own 
knowledge  and  judgment  without  hear- 
ing eyidence.  SL  Louis,  etc.,  R.  Co.  v. 
SnrreU,  88  III,  535. 

35  C.  of  L.— 15  22 


Where  the  statute  provides  that  the 
asBessment  may  be  made  either  from 
actual  view  or  from  the  best  informa- 
tion, the  want  of  an  actual  view  will 
not  invalidate  the  assessment,  Boor- 
man *,  Juneau  County,  76  Wis,  550. 

S.   People  t/.  Hagar,  49  Cal,  339. 

4.  Huntington  *.  Central  Pac,  R. 
Co.,  a  Sawy.  (U.  S.)  503;  Keener*, 
Union  Pac.  R,  Co,,  31  Fed.  Rep.  136; 
Capital  City  Water  Co.  *.  Board  of 
Revenue,  92  Ala.  3S0;  People  i'.  Lots 
in  Ashley,  133  111.  397;  Illinois,  etc., 
R.  Co.  I/,  Stookey,  lai  III.  358 ;  Willis 
*.  Crowder  (Ind.  1893),  34  N.  E,  Rep. 
315;  State  V.  Vansyckle,  49  N.  J.  L. 
366;  Miller  f.  Hurford,  13  Neb.  13; 
People  V.  Board  of  Assessors,  39  N.  Y, 
81 ;  Oswego  Starch  Factory  v.  Dollo- 
way.  It  N.  Y.  449;  People  v.  Fergu- 
son, 38  N.  Y.  8g;  Inman  *.  Colman,  37 
Hun  (N.  Y.)  170;  People  v.  Ganley 
(Supreme  Ct.),  8  N.  Y,  Supp.  563; 
Com.  *,  Lehigh  Valley  R.  Co,,  104 
Pa,  St,  89;  Territory  v.  Delinquent 
Tax  List  (Arizona,  1S90),  34  Pac.  Rep, 
181;  Clark  V.  Crane,  5  Mich.  151  ;  71 
Am.  Dec.  776;   Hogelskamp  7^.  Weeks, 

57  Mich.  432;  Wattles  v.  Lapeer,  40 
f  ich.  614. 

A  chose  in  action  should  be  listed  at 
its  true  value,  though  less  than  its  face 
value.  Exchange  Bank  *.  Hines,  3 
Ohio  St.  I.  But  the  legislature  may  fix 
the  face  value  of  corporate  obligation* 
as  a  value  for  taxation.  Com,  *.  Le- 
high R.  Co.,  iJ9Pa,  St,  429. 

Its  present,  and  not  its  prospective 
value,  should  be  taken.  State  *.  Illi- 
nois, etCn  R.  Co.,  37  III,  64 ;  79  Am. 
Dec.  396;  People  *.  Tax  Com'ra,  4  N. 
Y,  Supp.  43;  s  Hun  (N.Y.)  641. 

All  buildings  and  Improvements 
must  be  included  in  the  appraised 
value.     Fitch  v.  Pinckard,  5  III.  69. 

The  value  should  be  asBessed  in  legal 
tender  currency,  Pacilic  Ins.  Co.  *. 
Souie,  7  Wall,  (U.  S.)  433;  SUte  v. 
Kruttschnitt,  4  Nev.  178, 

Corporate  property  is  included  with- 
in the  provision  requiring  property  to 
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it  need  not  be   listed ;  and  where  the  property  has  no  market 
value,  the  actual  value  controls.^ 

All  the  elements  which  enter  into  the  value  of  the  property  are 
to  be  considered  by  the  assessors  in  making  the  valuation ;  *  as 
the  advantages  of  its  situation,^  its  capacity  for  earning  profits,* 
and  the  valuable  use  to  which  it  is  put.* 


be  asseEBed  at  Ita  full  actual  value. 
State  v.  Hornbicker,  43  N.  J.  L.  635. 

1.  Exchange  Bank  v.  Hines,  3  Ohio 
St.  i;  People  o.  Tax  Corn'ra,  31  Hun 
(N.  Y.)  XI.  And  see  Perkins  *.  Nu- 
gent, 45  Micb.  i^. 

Where  the  thing  asBCsaed  has  no 
market  value.  Its  actual  value  wilt  con- 
trol. Willis  V.  Crowder  tind.  1893), 
34  N,  E.  Rep.  31s. 

But  though  shares  of  stock  in  a  cor- 
pora tloD  are  worthless,  its  capital 
stock  may  jet  be  taxed.  Pacific  Hotel 
Co.,  V.  Lieb,  83  III.  602. 

If  a  chose  in  action  is  of  some  value, 
but  less  than  its  face,  it  should  be 
listed  at  what  it  Is  worth.  Exchange 
Bank  v.  HInes.  3  Oblo  St.  i. 

In  assessing  land  for  taxation,  the 
probabllltj  that  a  projected  improve- 
ment may  not  be  made,  in  which  event 
the  land  will  be  comparatively  worth- 
less, will  not  be  considered.  Union 
Invest.  Co.  i>.  Harrison  County,  67 
Miss.  614. 

Chases  In  action  will  be  presumed 
to  have  some  value,  and  an  assessment 
win  not  )>e  set  aside  upon  the  ground 
that  they  have  none.     Irvin  v.  Turner, 

J 7  Ga.  383;  Caneker  %<.  Walton,  47 
ia.  394- 

3.  Hersey  V.Barron  County,  37  Wis. 
75 ;  Stein  V.  Mobile,  17  Ala.  334;  Pitch 
V.  Pinckard,  5  111.  69;  Winnipiseogee 
Lake, etc.,  Mfg. Co.  T>. Gilford, 64  N.H. 
337;  State  V.  Meti,  31  N.  J.  L.  378; 
People  V.  Barker,  48  N,  Y.  70. 

Thus,  an  intangible  right  or  privilege 
,  attached  to  the  property,  must  be  con- 
sidered in  the  valuation.  Stein  -u. 
Mobile,  17  Ala.  334;  New  York,  etc., 
R.  Co.  V.  Hughes,  46  N.  J.  L.  67. 

The  cost  of  the  property  Is  an  ele- 
ment in  determining  its  value.  Cen- 
tral R.  Co.  V.  State  Board  of  Assessors, 


fie   It.   Tax   Com'rs,   104   N. 
eople  V.  Keator,  67   How.  Pr.  (N.  Y. 
Supreme  Ct.)  377 ;   Cincinnati  South- 
re  R.  Co.  u.  Guenther,  tg  Fed.  Rep. 

See  also  Morgan  La.,  etc.,  R.,  etc., 
V.  Board   of  Reviewers,    41    La. 


m. , 


Previous  assessments  are  not  evi- 
dence of  value,  but  an  assessment  will 
not  be  quashed  liecause  they  are  con- 
sidered. Lowell  V.  Middlesex  County, 
15J  Mass.  372. 

S.  Hersey  v.  Barron  County,  37  Wis. 
75;  Stein  V.  Mobile,  17  Ala.  334;  State 
V.  Southwestern  R.  Co.,  70  Ga.  11; 
Slate  V.  Flavell,  34  N.  j.  L.  370;  Win- 
nipiseogee Lake,  etc.,  Mfg.  Co.  v.  Gil- 
ford, 64  N.  H.  337.  And  see  People  v. 
Tax  Com'rs,  33  Hun  (N.  Y.)  687. 

In  Winnipiseogee  Lake,  etc.,  Mfg. 
Co.  V.  Gilford,  64  N.  H.  337,  It  was 
held  that  benefits  accruing  to  property 
situated  in  one  state  on  account  of  Its 
proximity  to  property  situated  in  an- 
other state,  are  to  be  considered. 

Advantages  derived  irom  a  com- 
pany's water  power  should  not  be  con- 
sidered, when  the  water  power  itself 
is  exempt.  State  11.  Flavell,  34  N.  ]. 
L.370. 

4.  People  V.  Barker,  48  N.  Y.  76; 
People  V.  Keator,  36  Hun  (N.  Y.jega; 
People  V.  Pond,  13  Abb.  N.  Cas.  (N. 
Y.  Supreme  Ct.)  i;  Stein  v.  Mobile,  17 
Ala.  134 ;  Statev.  Bienville  Water  Sup- 
ply Co.,  8q  Ala.  335;  State  v.  Illinois, 
etc,  R.  Co.,  27  III.  64;  79  Am.  Dec. 
306.  And  sec  Johnson  v.  Futch,  57 
Miss.  83.  But  see  State  v.  Randolph, 
25  N.  J.  L.  4J7. 

The  rent  paid  is  evidence  of  value.  At- 
lantic, etc.,  R.  Co.  ■(!.  State,6o  N.  H.  133. 

The  value  of  railroad  property  is  to 
be  determined  largely  by  reference  to 

Present  and  prospective  profits,  and  not 
y  the  cost  of  construction  alone.  Cin- 
cinnati Southern  R,  Co.  v.  Guenther, 
ig  Fed.  Rep.  395;  People  v.  Keator,  67 
How.  Pr.  (N.  Y.  Supreme  Ct.)  377; 
People  V.  Weaver,  67  How.  Pr.  (N.  Y. 
Supreme  Ct.)  477.  And  see  People  i'. 
Hicks,  40  Hun  (N.  Y.)  598.  But  the 
fact  that  the  road  is  run  at  a  net  loss 
does  not  show  it  to  be  of  no  value.  At- 
lantic,etc.,R.Co.ii.  State, 60  N,  H.  x;^. 
And  the  cost  is  an  important  factor. 
Central  R.  Co.  u.  State  Board  of  As- 
se«.orB,49N.j.  L,  1. 

B.  Boston  Water  Power  Co.  v.  Bos- 
ton, 9  Met.  (Mass.)  199;  Lowell  v.  Mid- 
dlesex  County,  6   Allen   (Mass.)   131; 
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TlM  AMtunuDt  TAXA  TION.  How  Had*. 

The  amount  which  property  will  bring  at  a  public  sale  author- 
ized by  law,  or  at  a  fair  private  sale,  is  a  good  prima  facie  crite* 
Hon  by  which  its  value  for  assessment  may  be  determined.* 
Where  there  arc  several  interests  in  property,  to  determine  the 
valuation  for  assessment  of  a  particular  interest,  the  terms  and 
conditions  under  which  it  is  held  are  to  be  considered,  as  well  as 
the  value  of  the  property  itself.* 

The  assessment  is  void  where  it  is  clearly  excessive  or  the  over- 
valuation is  intentional,^  though  in  such  case  a  new  assessment  is 
not  necessary,  but  the  taxpayer  may  be  required  to  pay  the 
amount  justly  due.* 

Where  the  officer  agrees  with  the  taxpayer  to  make  an  under 
assessment,  or  does  so  intentionally  without  an  agreement,  the 
assessment  is  invalid.' 

(b)  Dwlnstlan  <d  UkUUtiM. — In  some  states,  statutes  provide  that 

SUtc  V.  BieiiTille  Water  Supply  Co.,  89  The  valuation  of  all  the  particular 

Ala,  335;  Plngree  v.  Berkshire  County,  eetates  taken  separately  should  not  be 

loi   Mass.  76;  State  v.  Jersey   City,  36  greater  than  upon  the  whole  taken  to- 

N.  J.  L,  56;  Winniplseogee  Lake,  etc.,  gether.    Logan  v.  Washlogton  County, 

Mfg.  Co.  IT.  Gilford,  64  N.  H.  337.     See  39  Pa.  St.  373.     See  also  Consolidated 

alto  State  v.  Meti,  31  N,  J,  L.  378.  Coai  Co.  v.  Baker,  135  111.  545. 

In  assetiing  the  value  of  a  railroad,  The  value  of  a  life  interest  is  ' 


for  purposes  of  taxation,  the  inquiry  ascertained  by  the  table  of  mortality, 
should  be,  what  is  the  property  worth  upon  the  expectancy  of  the  life  of  him 
ti*ed  for  the .  purposes  for  which  it  was    -viho  has  such  interest.      State  v.  Van- 


designed.     State  v.  Illinois,  etc.,  R.  Co.,  syckie,  49  N.  J.  L.  366.     And  the  esUte 

37  111.  64;  79  Am.  Dec.  396.  of  a  remainderman  Is  to  be  atsessed  at 

It  is  the  policy  of  the  tax  law  of  JV«w  Its  present  value,  to  be  ascertained  on 

Jersey   that  property   to   be  assessed,  the  expectancy  of  the  life  of  the   life- 

whether  cultivated  or  wild  land,  shall  be  tenant.     State   v.  Milroy  (N.J.  1890), 

valued  In  the  actual  condition  in  which  19  Atl.  Rep.  73a. 

the  owner  holds  It.    State  v.  Abbott,  43         8.  Milwaukee  Iron  Co,  v.   Hubbard, 

N.  J.  L.  III.  39   Wis.   51;   Cincinnati  Southern  R. 

1.  State  I'.  Randolph,  IS  N.J.  L.  427;  Co.   -o.   Guenther,   19   Fed.  Rep.  395; 

State  ».  Abbott,  41  N.J.  L.   iiiiWll.  State   v.   Metz,   31  N.  J.  L.  365 ;  Peo- 

lUt.  Crowder  (Ind.  1893),  34  N.   E.  pie   -d.   Ohio,   etc.,  R.   Qa^^  II!.  411. 

Rep-  3'5;  Peoples.  Pond,  13  Abb.  N.  And  see  Stale  f. State,  14  N, J.  L.  108; 

Cas.  (N.  Y.  Supreme  Ct.)  1;  Atlantic,  Smith  v.  Mosher  (Supreme  Ct.),  9  N. 

etc.,  R.   Co.  o.  State,  60  N.    H.    133;  Y.Supp,  786;   Wattles  *.  Lapeer,  40 

Slate  v.  Illinois,  etc.,  R.  Co.,  27  111.  64;  Mich.  634. 

J  J  Am.  Dec.  396;  Morgan's  La.,  etc..         In  State  i'.  Randolph,  35  N.  J.  L.  437, 

'..,  etc.,  Co.  V.  Board  of  Reviewers,  41  it  was  held  that  if  the  tax  assessed  Is 

La.  Ann.  1136.   And  see  Oregon  Steam  largerthan  that  authorized  by  the  prop- 

Nav.  Co.  V.  Wasco  County,  3  Oregon  erty,  the  assessment  will  be  set  aside 

106;  States.   Bienville  Water  Supply  to  the  extent  of  the  excess;  and  each 

Co^Sg  Ala.  33s;D«ughertyT'.  Thomp-  person   against  whom  the  assessment 

son,    71    Tex.    193;     Webster- Glover  Is  made,  !s  entitled  to  a  reduction  In 

Lumber,  etc.,  Co.  n.  St.  Croix  County,  proportion  to  the  amount  of  his  assess- 

63  WiB.  647;  Salschleder  v.  Fort  How-  ment. 


Ohio  St.  376;  L^an  v.  Washington  v.  Board  of  AsBeasors,  30  La.  Ann.  161. 
County,  39  Pa.  St.  373.  And  see  People  4.  Stale  v.  Waterville  Sav.  Bank,  68 
p.  San  Francisco  County,  77  Cat.  136;     Me.  5:5;  Cincinnati  Southern  R.  Co. 


County,  39  Pa.  St.  373.   And  see  People        4.  Stale  v.  Waterville  Sav.  Bank,  68 
p.  San  Francisco  County,  77  Cat.  136;     Me.  5:5;  Cincinnati  Southern  T    " 
Philadelphia,  etc.,  R.   Co.   v.    Appeal     v.  Guenther,  ig  Fed.  Rep.  395. 


Tax  Court,  50  Md.  397;  Daugherty  v.        0.  Auditor    Gen'I    v.   Jenkinson,  90 

Thompson,  71  Tex.  191 ;  Stale  v.  Tay-     Mich.  523;  GolT  v.  Outagamie  County, 

lor  (Tex.  1888),  12  S.  W.  Rep.  176.  43  Wis.  55;  Schettler  v.  Fort  Howard, 

227 
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n»  A»Mm«it.  TAXA  TION.  Hnr  m^ 

the  taxpayer  shall  be  entitled  to  deduct  his  bona  fide  debts  from 
his  credits;  or,  that  the  taxpayer's  total  indebtedness  shall  be 
deducted  from  the  value  of  his  taxable  property.^  Thus,  a  mort- 
gage debt  is  taxable  to  the  mortgagee  only  for  the  amount  due 
upon  it,*  Mortgages,  in  some  jurisdictions,  are  taxable  to  the 
mortgagee  only  when  the  mortgagor  has  been  allowed  a  deduc- 
tion upon  the  valuation  of  the  mortgaged  property  equal  to  the 
value  of  the  mortgage  debt,* 


if. 


43  Wi«.  48;  Serople-u.  Langlade  County,  the  value  of   hia  taxable   proper^,  be 

~;  WU.  354;  Dunham  v.  Chicago,  55  is  exonerated  from  assessment,  People 

11.  357-  V.  Ryan,   10  Abb.   N,  C««.<N.  Y,  Su- 

1.  See  City  Bank  v.  Bogel,  51   Tex.  preme  Ct.)  37;  and  it  was  held  In  that 

35s ;   Griffin   v.    Heard,  78  Tex.  607  ;  case  that  it  made   no  difference   th«t 

State  Bank  u.  Board  of  Revenue,  91  the  indebtedness  was  incurred  for  the 

Ala.   317;   Hammersley  f.  Franey,  39  purpose  of  escaping  taxation.     And  to 

Conn.   176;   Bridgman  f.    Keokuk,  71  the  same  effect  is  Hutchinson  c.  Board, 

Iowa  42:   Matter  v.  Campbell,  71  Ind.  67  Iowa  iSi. 

cii;  Clark  V.  Belknap  (Ky.  iSgo),  13  S.        corporate  property  falls  virithln    the 

W.  Rep.   312;  Baldwin  v.   Hewett,  8S  meaning  of   such   statutes.     People  n. 

Ky.  673  ;  Com.  v.  St.  Bernard  Coal  Co.  Coleman  (Supreme  Ct.),  i  N.  Y.  Supp. 

(Ky.   1888),  9  S.  W.  Rep.  709;   Deane  666;  Mc Aden  f.  Mecklenburg  County, 

V.   Hathawav,  136  Mass.   1J9;  Detroit  97  N.  Car,  355;  People  f.  Tax  Com'ra, 

■o.   Board   of  Assessors,  91    Mich.   78;  46  How.  Pr.  (N.  Y,  Supreme  Ct)  315. 

Standard   L.  Ins.  Co. -n.  Board  of  As-  Compare  People   w.  Board  of  Educa- 

sessors,  91  Mich.  317;  First  Nat.  Bank  tion,  46  Barb.  (N.  Y.)  588. 
II.  St.  Joseph  Tp^  46  Mich.  m5;  Jones         a.  State  w.  Jones.   39  N.   J.  L.  659; 

II.  Seward  County,  s  Neb.  561 ;  Peavey  State  v.  Melroy  (N.   J.   1890),   19  Ati. 

*.  Greenfield,  64  N.    H.    384;   State  -o.  Rep.  73a. 

Pearson,  14  N.  J.  L.  254;  State  11.  Horn-         The  same  rule  has  been  applied  to 

backer,  4a  N.  J.  L.  635;  People  r.  Fer-  taxation    of    annuities    and    annuitj 

guBon,  38  N.  Y.  89;   People  v.  Barker  bonds.     SUte  f.  Cornell,  31   N.   J.   L. 


(Supreme  Ct.),  35  N.  Y.  Supp.  340;  374;  State  v.  Meiroy  (N.  J.  1890),  to 
People  V.  Ryan,  10  Abb.  N.  Cas.  (N.  Atl.  Rep.  732.  And  aee  State  v.  Pet- 
Y.  Supreme  Ct.)  37;   People  v.  Haren     tit,  39  N.  J.L.  654. 


(Supreme  Ct.),  3  N.  Y.  Supp.  86;  Pco-  In  McCoppin  v.  McCartney,  60  Cal. 

Kle  V.  Hicks,  40  Hun  (N.  Y.)  598;  105  367,  it  was  held  that  an  assessment 
[.  Y.  19S;  Treasurer  V.  Bank,  47  Ohio  upon  a  mortgage  which  had  been 
St.  503;  Wetmore  v.  Multnomah  Co.,  6  satisfied  was  not  invalid,  but  was  pay- 
Oregon  464;  Ankeny  v.  Multnomah  able  by  the  ownerof  the  land. 
Co.,  3  Oregon  386;  Tripp  v.  Merchants'  S.  See  State  11.  Rupyon,  41  N.  J,  L. 
Mut.  F.  Ins.  Co.,  13  R.  1.435;  l»  re  98;  State  v.  Trenton,  40  N.J.  L.  89; 
Assessment  and  Collection  of  Taxes  (S.  State  i^.  Jones,  40  N.  J.  L.  105;  Mer- 
Dak.  1893), 54 N.W.  Rep.  818;  Richards  chanU'  Ins.  Co.t.  Newark,  54  N.  J.  U 
V.  Rock  Rapids,  31  Fed.  Rep.  505;  Na-  138;  State  v.  Nunn,  44  N,  }.  L.  354; 
tional  Albany  Exch.  Bank  v.  Welk,  18  Hammersley  v.  Franey,  39  Conn.  ij6; 
Blatchf.  (U.S.J  478;  Evansville  Bank  Detroit  v.  Board  of  Assessors,  91 
V.  Britton,  105  U.  S.  3J2.  Mich.  78. 

But  it  has   been  held  that  in  the  ab-  In    Guch  case   the   mortgage    is  re- 

sence  of  auch   statute,  credits  may   be  garded  as  an  interest  in  real  property, 

taxed,  though  the  person  to  whom  they  Detroit  v.  Board  of  Assessors,  91  Mich, 

are    due  is    indebted   in    an   equal   or  78;  Knight  f.  Boston,  159  Mass.  531. 

Sealer  amount.  Drexler  v.  Tyrrell,  15  In  State  v.   East  Brunswick  Tp.,  44 

ev.  118;  Lindell  v.  Bank  of  Missoun,  N.J.  L.  153,  it  was  held  that  where  a 

Mo.  315.   And  see  Lappin  7?.  Nemaha  deduction  was  claimed  and  allowed  on 

_  ounty,  6  Kan.  403  ;  Allen  v.  Harford  account  of  a  mortgage  upon  the  prop. 

County,  74  Md.  394.  erty  taxed,  the  whole  mortgage  should 

DeMe  Bxoeed  Froperty — Debts  Incni-  be  taxed  to  the  mortgagee,  though   its 

red  to  Escape   Tax»tion.— Where   the  amount  exceeds  the  value  of  the  prerei- 

debts  of  a   taxpayer  are  greater  than  ises.      Such  a  provision  Is  not  open  to 
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In  the  absence  of  a  statute  expressly  permitting  it,  no  such 
deductions  can  be  made.*  A  constitutional  provision  that  all 
property  shall  be  subject  to  taxation  has  been  held  to  preclude  such 
deduction  *  Where  the  indebtedness  is  exempt  from  taxation  in 
the  hands  of  the  person  to  whom  it  is  due,  it  cannot  be  deducted 
from  the  value  of  the  debtor's  property ; '  nor  can  deduction  be 
made  for  debts  due  to  a  non-resident  creditor.* 

The  statutory  requisites  must  be  complied  with.  Thus,  only 
such  deductions  may  be  made,  and  from  such  property  or  credits, 
as  the  statute  permits ;  and  they  must  be  made  in  the  manner, 
and  upon  the  production  of  such  evidence,  as  the  statute  requires.* 

the  objection  ol  impoeing  double  taia- 
tion.  Attj.  Gen'l  v.  Sanilac  County, 
71  Mich.  16. 

In  Nevi  feriey,  the  claini  of  deduc- 
tion «n  account  of  a  mortage  must  be 
DiAde  in  the  first  instance  in  the  town- 
ship where  the  person  claiming  it  re- 
sides. State  ».  JoneB,  40  N.  J.  L.  105. 
And  see  State  v.  Veanon,  14  N.  J.  L. 
JS41  Sl«te  V.  Grey,  ag  N.  J.  L.  380; 
State  V.  Williamson,  33  N.  J.  L.  77; 
Statev.  Bishop,  34  N.  J.  L.  45;  State 
V.  Crosley.  36  N.  J.  L.  416.  But  it 
need  not  be  In  writing.  State  v.  East 
Brunswick  Tp.,  44  N.  J.  L.  153. 

1,  Ten-itory  v.  £>e)inquent  Tax  List 
(Arizona,  1090),  14  nc.  Rep.  182. 
And  ace  Wilcox  v.  Ellis,  14  Kan.  588; 

8  Am.  Rep.  107 ;  Kansas  Mut.  L.  Ins. 
>.  i>.  Hill  (Kan.  1893),  33  Pac.  Rep. 
300;  Hamersley  v.  Franej,  39  Conn. 
176;  Goldgsrt  -v.  People,  106  III.  35; 
Exchange  Banli  v.  Hines,  3  Ohio  St.  1; 
Lamar  v.  Palmer,  18  Fla.  147. 
3.  Exchange  Bank  v.  Hines,  3  Ohio 
~  '.  Bank,  47  Ohio  St 


,.)..';4N.W.Rep. 
OTS.  And  see  Clark  v.  Belknap  (Kr. 
1890),  13  S.  W.  Rep.  aia. 

In  re  Assessment  and  Collection  of 
Taxes  <S.  Dak.  1893),  54  N,  W.  Rep. 
818,  it  was  held,  where  such  a  provision 
permitted  the  owner  of  personal  prop- 
erly to  deduct  his  IndebtedncRE  from 
the  value  of  such  property  without  ex- 
tending such  privilege  to  the  owners  of 
lealty,  that  It  violated  the  provision  in 
favor  of  equality  and  uniformity.  But 
it  has  been  helif  In  Oregon,  where  no 
such  distinction  is  made  between  real 
and  personal  property,  that  a  provision 
permitting  the  deduction  of  indebted- 
ness does  not  violate  such  a  provision. 
Wetmoref,  Multnomah  County,6 Ore- 
gon 464. 

S.  Slate  V.  Trenton,  40  N.  J.  L.  89 ; 
SUte  V.  Silvers,  41  N.  J.  L.  505;  State 


V.  Vansyckle,  49  N.  J.  L.  366;  Baiter- 
son  V.  Hartford,  50  Conn.  jrjS.  And 
see  Home  Ins.  Co.  v.  Board  of  Assess- 
ors, 42  La.  Ann.1131. 

When  the  mortgaged  properly  is  ex- 
empt, the  inortgage  must  be  taxed  to 
the  mortgagee  without  reference  to  the 
allowance.  Slate  v.  Lantz,  53  N.  J. 
L.  578.  But  in  C(i/i/or«ta,it"hasbeen 
held  that  where  the  state  is  the  creditor, 
and,  tlierefore,  not  liattle  to  taxation,  yet 
the  debtor  may  deduct  the  mortgage 
from  the  value  of  the  property.  People 
V.  San  Francisco  County,  77  Cal.  136J 
Smith  D.  Keagle  (Cal.  1888),  30  Pac. 
Rep.  151. 

4.  State  V.  Manning,  40  N.  J.  L.  461 ; 
State  f.  Vansyckle,  49  N.  J.  L.  366; 
Ankeny  v.  Multnomah  County,  4  Ore- 

£m  371.  And  see  Johnson  -v.  Oregon 
Itv,  3  Oregon  13. 

A  note  payable  at  a  specitied  place  ia 
the  state  is  an  indebtedness  within  the 
state,  notwithstanding  the  owner  may 
be  a  non-resident.  Anketiy  v,  Multno- 
mah County,  3  Oregon  386. 

B.  See  Ankeny  v.  Multnomah 
County,  4  Oregon  371 ;  Lappin  v.  Ne- 
maha County,  6  Kan,  403;  People  v. 
Tax  Com'rs,  51  Hun  (N.  V;)64i;  Peo- 

E\ev.  Coleman,  I35N,Y.  131 ;  Farmers' 
.  &  T.  Co.  V.  New  York,  7  Hill  (N. 
Y.)26i;  State  v.  Silvers,  41  N.J.  L. 
505;  State  V.  Gray,  i9N.J.L.38o; 
State  f.  Pettit,  39N.  J.  L.  654;  Har- 
ness V.  Williams,  64  Miss.  600;  State  v. 
Redwood  Falls  Bldg.,  etc.,  Assoc,  45 
Minn.  154;  Hawkeye  Ins.  Co.  t:  Board 
of  Equalization,  75  Iowa  770;  Los 
Angeles  Sav.  Bank  v.  Ilinton  (Cal, 
1893),  31  Pac.  Rep.  6;  Security  Sav. 
Bank,  etc.,  Co.  K.  Hinton,97  Cal.  114; 
Equitable  Ins.  Co.  ;'.  Board  of  Equali- 
zation, 74  Iowa  178;  Griffin  V.  Heard, 
78  Tex. 607;  Kansas  Mut.  L.  Assoc,  v. 
Hill  (Kan.  1893J.  33  Pac.  Rep.  300; 
Standard  L,,  etc.,  Ins.  Co.  v.  Board  of 
Assessors  (Mich.  1893),  55  N.  W.  Rep. 
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(5)  Extending  the  Taxes. — After  listing  and  valuation,  and  after 
the  persons  taxable  have  been  designated,  the  amount  to  be 
imposed  upon  each  must  be  computed  and  entered  in  the  roll  by 
the  assessors,  or  by  the  officer  or  body  upon  whom  the  duty  is 
imposed.*  A  failure  to  extend  the  tax,  so  as  to  show  how  much 
is  imposed  upon  each  person,  is  fatal  to  its  validity.^  The  per- 
ns; SUte  V.  BetUe,  50  N.I.  L.  13a; 
State  V.  Trenton,  40  N.  J.  L.  89;  State 
n.  Bishop,  34  N.  J.  L.  45;  Taylor  v. 
Love,  43  N.  J.  L.  141 ;  State  v.  Parker, 
31  N.J.  L.  341 ;  State  v.  Parker,  34  N. 
J.  L.  71 ;  State  v.  Horner,  38  N.  J.  L. 
aia;  SUte  v.  Johnson,  30  N.  J.  L.  452  ; 
State  -v.  East  Brunswick  Tp.,  44  N.  J. 
L.  153;  Bridgman  v.  Keokuk,  7;  iowa 
4j;  People  v.  Davenport,  jj  Hun  (N. 
v.)  630;  Baltimore  v.  Canton  County, 
63  Md.  llK. 

A  debt  which  has  been  released  or 
which  is  never  intended  to  be  paid,  can- 
not be  deducted.  Baldwin  -v.  Hewitt, 
SS  Kj.  673.  See  also  Kansas  Mut.  L. 
Assoc,  r.  Hill  (Kan.  i8(>3),  33  Pac. 
Rep.  300;  People  n.  Tai  Com'rs,  99  N. 


','St 
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Atl.  Rep.  341,  it  was  held  that  the 
refusal  of  the  asseesor  to  make  allow- 
ance Tor  debts  does  not  discharge 
the  taxpayer  from  presenting  an  ac- 
count of  his  indebtedness. 

In  State  V.  Creveling,  40  N.  J,  L.  i  jo, 
it  was  held  that  assessors  allowing  a 
deduction  without  the  taxpayer's  oath 
or  affirmation  are  liable  to  indictment 
as  for  a  misdemeanor. 

In  Ne-ai  Jersey,  it  has  been  held 
that  though  the  assessor  may  require 
an  affidavit  to  satisfy  himself  of  the  ex- 
istence of  the  amount  of  the  mortgage, 
j'et,  if  the  deduction  is  claimed  and 
allowed  and  is  correct,  the  owner  of  the 
mortgage  cannot  complain  that  an 
affidavit  was  not  required.  State  f. 
Runyon,  \\  N.J.  L.  ^. 

Wbat  Are  OredltB  From  Which  DeMi 
IUt  Be  Sadnoted  Witbln  tlia  8tatnt«B.— 
Under  the  Texas  statute,  a  deposit  at 
3l  bank  is  regarded  as  cash,  and  the  lia- 
:bllities  of  the  taxpayer  cannot  be  set  otT 
asainst  il.  Campbell  v.  Wiggins  [Tex. 
1S91),  20  S.W.  Rep.  730.  And  Ihe  rule 
la  the  same  under  tlie  Massachusetts 
statute.     Gray   v.   Street   Com'rs,   138 

In  Raleigh,  etc.,  R.  Co.  v.  Wake 
County,  67  N.  Car.  414,  it  was  held 
that  guarantied  stock  Is  stock,  and  not 
a  credit  to  be  diminished  by  an  out- 
.  standing  indebtedness. 


In  Seward  County  v.  Cattle,  14  Neb. 
144,  it  was  held  that  fund*  In  the  hands 
of  correspondents  or  agents  were  not 

Hon-TuublsOrsdlta.— ^Hi'^eif  Slate* 

bonds,  though  not  themselves  taxable, 
will  be  counted  as  part  of  the  assets  of 
the  taxpayer,  and  as  olf-setting  to  that 
extent  the  liabilities  which  may  be  de- 
ducted from  the  amount  of  his  estate. 
State  f.  AsBCGSors,  37  La.  Ann.  S^o. 
See  also  People  v.  Coleman,  18  N.  Y. 
Supp-67S;  63  Hun  (N.  Y.)  633;  People 
II.  Barker  [Supreme  CI.),  15  N.  Y. 
And  the  same 
ttTonai    bank   stock. 

Manchester,  fi 

1.  People  o.  Hagadom,  104  N.  Y. 
!;i6;  Seymour  v.  Peters,  67  Mich.  415 ; 
Greenough  -a.  Pulton  Coal  Co.,  74  Pa. 
St.  4S6. 

In  State  v.  Perkins,  34  N.  J.  L. 
409.  it  was  held  that  it  is  not  suffi- 
cient to  give  the  valuBlion   of   prop- 


the  r 


e  per   . 


vithout    mentioning    the    amount   of 


depend  upon  its  extension 
on  the  tax  books  in  the  year  in  which 
it  was  voted,  and  the  failure  to  extend 
it  does  not  prevent  itfrom  being  after- 
wards entered  as  an  unpaid  tax  of  a 
former  year.  See  also  Robbina  v. 
Barron,  33  Mich.  114. 

Where  the  legislature  authorizes  the 
collection  of  a  tax,  but  authorizes  no 
one  to  extend  the  tax  upon  the  tax  list, 
the  intention  that  such  duty  should  be 
performed  by  the  clerk  of  the  board  of 


kee,  etc. 


will  be  implied.    Milwau- 
R.  Co.  V.  Kossuth  County,  41 
Iowa  57. 

a.  Seymour  f.  Peters,  67  Mich.  415  ; 
Barke  i'.  Early,  73  Iowa  373;  Hooper 
V,  Sac  County  Bank,  71  Iowa  2S0; 
:h,4o  Kan.  >;8;  State  v. 
.J,  L.  409;  "Be 
Gray,  t.\  N.  Y.  610;  St.  Loui 
Co.  V.  State,  47  Ark.  333. 

In  Thatcher  11.  People,  79  III.  595,  It 
was  held  that  such  failure  does  not  af- 
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foimance  of  this  duty  cannot  be  delegated,  but  must  be  performed 
by,  or  under  the  supervision  of,  the  body  or  officer  upon  whom  it 
is  imposed.' 

d.  Authentication  and  Return— (i)  The  Authentication. 
— The  provisions  made  by  statute  for  the  authentication  of  the 
assessment  roll  or  list  must  be  substantially  complied  with.  An 
assessment  may  be  invalidated  by  the  failure  of  the  assessor  to 
annex  his  certificate  *  in  the  manner  provided,  or  to  verify  by 
oath,'  or  to  sign*  the  roll  as  required. 

The  formalities  prescribed  for  the  manner  of  making  the  oath 


feet  the  subetantial  jugtice  of  the  Ui,     11.  Smith.  48  Vt. 648;  IvertUer.  Spauld- 
aod  cannot  dereat  Ita  collection.  Ing,  31  Wis.  394;  Jarvis  v.  Silllman,  ai 

B  collectible,  notwithstanding     Wis.  600;  Marshall  v.  Benson,  48  Wis. 


the  Tact  that  the  date  Gaed  b^  law  foi 
awetsinent  renders  impouible  a  com- 
pliance with  the  formal  requirements  of 
the  itatutc,  respecting  the  manner  in 
which  the  tax  should  be  extended  upon 
theUxlUt.  Milwaukee,  etc.,  R.  Co.  V. 
Kossuth  County,  41  Iowa  57. 

1.  Reoplev.  Ha^orn,  104N.Y.516; 
Stale  V.  Harper,  11  Mo.  App,  301. 

The  dutv  is  judicial  in  its  nature.  Bel- 
linger T'.  Gray,  51  N.  Y.  610;  People  v. 
Hagadorn,  104  N.  Y.  516. 

It  is  presumed  that  taxes  were  placed 
apon  the  duplicate  by  the  proper  officer. 
Adams  V.  Davis,  109  Ind.  10. 

The  board  authorized  tomalte  theei- 
tension  must  act  a«  a  body,  and  not  as 
indlTiduals.  People  v.  Weinple.e?  Hun 
(NY.)49s. 

But  computing  the 
rale  of  tax  1*  fixed  by  law, 


e  ministerial  act  which  may  l>e     Plum 


;s8;  Griggs  if.  St.  CroU  County,  a 
l-^ed.  Rep.  341. 

An  oath  executed  by  ■  former  ••- 
aessor  who  had  made  the  valuation,  and 
who  was  succeeded  by  another  before 
the  book  was  filled  out,  was  insufficient. 
Bode  V.  New  England  Invest.  Co.,  6 
Dakota  499. 

When  the  quinqHtnnial  appraisal  of 
real  estate  is  not  sworn  to  bv  the  listers, 
a  subsequent  annual  liit  veniied  accord- 
ing to  the  provisions  of  the  statute,  doea 
not  cure  the  defect..  Houghton  v.  Hall, 
47  Vt.  333. 

In  IVijcoiisin,  an  attempt  upon  the 
part  of  the  legislature  to  make  the 
omiiaion  of  the  affidavit  of  no  effect, 
declaring  the  requirement  of  the  aHi' 
davit  to  tie  merely  directory,  was  held 
where  the  to  be  invalid  as  an  unauthorized  intru- 
upon     the     judicial     functions. 


performed  by  anyone.  State  v.  Magin- 
Dis,  36  La.  Ann.  558;  Philadelphia,  etc., 
B-  Co.  V.  Com.,  104  Pa.  St  86;  Heft  v. 
Gepbart,  65  Pa.  St.  510. 

1.  Van  Rensselaer  v.  Witbeck.  7  N. 
Y.  S17;  Matter  of  Cameron,  50  N.  Y. 
joi;  People  v.  Adams  (Supreme  Ct.), 
-oN.  Y.   Supp.  395;   Westfall  «.  Pres- 


71  Me.  181 ;  Newklrk  v.  Fisher,  72  Mich. 
113;  Alger  V.  Curry,  38  Vt.  381;  Reed 
V.  Chandler,  31  Vt.  385;  Rowe  t.  Hu- 
lctt,<;o  Vt.63J;  Lambi>.  Farrell,  ai  Fed. 
Rep."s. 

».  Bradley  v.  Ward,  58  N.  Y.  loi; 
People  V.  SufTern,  68  N.  Y.  333;  Bel- 
linger r.  Gray,  51  N.  Y.  610;  McNish 
V.  Perrine,  14  Neb.  583;  Morrill  r>. Tay- 
lor, 6  Neb.  336;  Maxwell  v.  Paine.  53 
Mich.  31;  State  v.  Scboolev,  84  Mo. 
4Si;  Sute  o.  Cook,  83  Mo.  iS?;  Walker 


.  Marathon  County,  46  Wis, 


177  ;  Tierney  v.  Union  Lumbering  Coy 
47  Wis.  34S;  Marshall  v.  Benson,  48 
Wis.  (65;  Schelber  v.  Kaehler,  49  WU. 
301;  Power  V.  Kindschi,  58  Wis.  s39; 
46  Am.  Rep.  653. 

ImpoHlHUltr.— The  rule  of  the  stat- 
ute cannot  be  relaxed  by  showing  that 
compliance  with  it  is  impossible. 
Marsh  v.  Clark  County,  43  Wis.  501. 

MandamHs  will  not  lie  to  compel  as- 
sessors to  make  oath  to  their  assess- 
ment rolls,  as  prescribed  by  statute,  that 
they  estimated  the  value  of  the  real  es- 
tate at  the  true  and  full  value  thereof, 
when  it  appears  that  they  have  esti- 
mated it  at  less  than  its  full  value. 
People  V.  Fowler,  55  N.  Y.  ts^. 

4.  Smith  f.  Hard,  61  Vt.  4^;  Bart- 
lett  V.  Wilson,  59  Vt.  33;  Sullivan  v. 
Peckham,  16  R.  I.  535;  Goddard  v. 
Seymour,  30  Conn.  394. 

The  signing  of  a  warrant,  inserted  at 


.  Burlington,  56  Vt.   iji;  'tunbridge    theend  ofthe  tax  bill, 
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or  affidavit  should  be  complied  with.^  The  requirement  to  certify 
necessitates  a  written  certificate.* 

Omissions  of  material  parts,  or  departures  from  the  form  of  the 
affidavits  or  certificates  prescribed  by  statute,  will  render  the 
assessment  invalid.*  But  defects  in,  or  the  omission  of,  the 
authentication  do  not  necessarily  render  the  tax  invalid.*  To 
entitle  the  taxpayer  to  relief  in  equity,  he  must  show  that  the 


]n  Foxcron  v.  Neveni,  4  Me,  71.    Nor    value,  as  Is  custoTnary  bv  a 

was  It  sufficient  on  a  leaf  or  the  eame     Hurd  v.   Ravmond,  50   Mich.   3^;   or 

book  containing  theasEesHment.     With-     simply  "at  its  true  value,"  Hoeelskamp 


,e  signature,  the  assessment  v.    Weeks,    37    Mich.    433;   Clark   v. 

is  imperfect  and  invalid.     Colbj  n.  Rub-  Crane,  5  Mich,   iji;  71  Am,  Dec,  776; 

sell,  3  Me.  IJ7.  Dickison   v.   Rejnolds,  48  Mich.   158; 

But  in  Lowe  v.  Weld,  5a  Me.  5S8,  It  or  to  omit   to  state   "  at  the  true  cash 

was  held  that   the   commitments  sab-  value,"  Westbrook  w.  Miller,  64  Mich, 

scribed  by  the  assessors,  prefixed  to  and  139;  or  the  clause  "not  at  the  price  it 

incorporated  with  the  lista  in  the  col-  would  sell   for  at  a   forced  or  auction 

lector's  book  and  epecificall}'  referring  sale,"  Silsbee  v.  Stockle,  44  Mich  j6i ; 

tothem,  were  a  sufHcient  authentication  St.  Clair  u.   Leamet,   51    Mich.343;or 

of  the  list  and  compliance  with  the  ee-  the  words    "at  the  price  it  would   sell 

sential  requirements  of  the  statute  that  for,"  Gilchrist  v.   Dean,   51;    Mich.  344. 

the  assessors  should  make  perfect  list*  The  omisGion  of  the  words  "full  and 

under  their  hands,  etc.     Norridgewock  true,"  or  the  substitution  of  tho  word 

V.  Walker,  71  Me.  181.  "knowledge"  for  "judgment,"  required 

1.  Painter  o.  Hall,  75  Ind.  soS;  Whit-  in  an  affidavit,  was  a  fatal  defect.  Hlnck- 

ney  v.  Thomas,  33  N,  Y.  aSi.  ly  v.  Cooper,  ii  Hun  (N.  Y.)  353. 

When  the  affidavit  of  the   assesson  And  where  it  should  state  that  the 

was  required  tobe  made  before  a  justice  estimate   of  real    estate  should    be  at 

of  the  peace,  the  deputy  county  clerk  what  was  decided   to  be  the  true  and 

had    no    authority    to     adminiBter    it,  fuU  value  thereof.  It  was  a  fatal  defect 

National  Bank  v.  Elmira,  53  N.  Y.  49.  to    say  instead    "a   fair   proportionate 

But  now  in  New   Tori,  under  ch.  83,  value,''  etc.     Beach  v.  Hayes,  58  How. 

LawB  of  1884,  the  affidavit  may  be  made  Pr,  (N,  Y.  Supreme  Ct.)  17. 

before  any  ol^cer  authorized  to  admin-  A  failure  to  state  in  the    certificate 

Ister  oaths.     See   Kent  i',  Warner,  47  that  each  valuation  "  Is  the  full  value 

Hun  (N.  Y.)  474.  which  could  ordinarily  be  obtained,"  as 

S.  O'Donneli   v.  Mclntyre,   37  Hun  required,  was  a  fatal  defect,     Scheiber 

<N.  Y.)6i5.  T.   Kaehler,   49   Wis.   jgi ;   Plumer   v. 

The  requirement   is  not  satisfied  by  Marathon  County,  46  Wis.  163. 

parol  evidence  of  the  clerk  to  the  iMtard  Ui«  of  OrlgliLal  form  When  Amended 

that  he  has  made   entry  of  the  assess-  by  Statute. — Failure  to  make  a  certlfi- 

m en t  by  the  direction  of  the  assessors,  cate  originally  required, conform  loan 

Hagood  V.  Thompson,  18  5.  Car,  583,  amended   form,  did  not  invalidate  the 

In  iVe7'orf«,thereiBnoparticularform  roll.      Darmstaetler    v.    Moloney,   45 

required  for  the  certilicate,  and  it  is  not  Mich.  qii.     See  also  Crooks  v.  Whil- 

required  to  be  sworn.     State  v.  West-  ford,  47  Mich.  183.     In  Sherrill  v.  He- 

ern  Union  Tel.  Co.,  4  Nev,  338.  witt,  13  N,  Y.  Supp.  49S;  59  Hun  (N. 

S.  Inman  z:   Coieman,  37    Hun   (N.  Y.)  619,  where  a  certain  form  was  pre- 

Y.)  170;  Mcrrittf.  Port  Chester,  71  N.  scribed,  but  subsequently  amended  by 

Y,309;37   Am,  Rep,47;  Shattuck  u.  striking  out  the  words  "and  at  which 

Bascom,   105    N.   Y,   39;   Brevoort   v.  they  would  appraise  the  same  in  pay. 

Brooklyn,  89  N,  Y.  128.  ment  of  a  just  debt  due  from  a  solvent 

Where   it  was  required  that  the  su-  debtor,"  and  also  the  words  "and  true" 

pervieor's  ceriiticate  should  state  that  l)erore  "value  thereof,"  it  was  held  that 

the  property  was  estimated  at  "  its  true  a  verification  in  the  original  form  was 

casli  value  and  not  at  the  price  it  would  sufficient.     See  also  People    f.  Jonei, 

sellforataforcedor  Euctionsale,"  it  was  106  N.  Y.  330. 

s  fatal  defect  to  state  "  at  a  fixtd  or  «.  Wisconsin  Cent.  R.  Co.  v.  Lincoln 
atauctlonsale."Paldif.Paidi,"84Mich.  County,  67  Wis.  47S ;  Fifield  f.  Mari- 
346;o^"at  nhatisbelieved  tobelhecash  nette  County,  63  Wis.  531;   Marsh  v. 
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tax  is  unequal  and  unjust,  and  must  offer  to  pay  the  sum  which 
in  justice  and  equity  he  ought  to  pay^* 

In  some  states,  these  provisions  are  held  to  be  merely  direct- 
ory.' And  in  all  cases  a  substantial  compliance  is  all  that  ts  re- 
quired, and  mere  informalities  in  the  manner  of  attaching  the 
certificate,  or  of  signing  the  roll,  are  not  fatal.'  Unless  other- 
wise provided,  a  verification  of  a  majority  of  the  assessors  is 
sufficient.*  Provisions  as  to  the  time  when  the  verification  shall 
be  made,  are  generally  held  to  be  directory.'' 

Clark  County,  41  Wis.  317;  Equaltza-  BBsessment  roll  as  a  part  thereof,  it  is 
tion  Board  v.  Land  Owners,  51  Ark.  not  necesBarr  that  it  be  actually  at- 
--';   Challisa  v.  Atcliison  County,  15     tached.     McClure  v.  Warner,  16  Neb. 


516;   Chi 
kan  49; 


Wood  V.  Helmer,  10  Neb.  65;  447 ;  Lynam  v.  Anderson,  a  Neb.  375. 

Farrington    v.    New    England     Invest,  When  the  list  or  roll  is  in  divisions, 

Co.,  I  N.  Da1(.  10:1 ;  Bode  v.  New  Eng-  the  oath  is  sufficient  when  merely  at- 

land  Invest.  Co.,  6  DakoU  499;   Frost  tached    to  one.     Hallo  v.  Helmer,  la 

V.  Flick,  I  Dakota  137.   And  see  Shoup  Neb.  87,     The  omission  of  the  official 

V.   Central   Branch,    etc.,   R.   Co.,   34  title  of  the  assessor  after  his  signature 

Kan.  1547.  to   the   oath,   is   a   mere   irregularity. 

1.  Wisconsin  Cent.  R.  Co.  v.  Lincoln  Shoup  v.  Central  Branch,  etc.,  R.  Co., 

County,  67  Wis.  478;  Fifield  *.  Mari-  14  Kan.  547.     In  Bradford  f.  Randall,  5 

nette  County,  62  Wis.  531.  Pick.  (Mass.)  497,  one  seal  affixed  tc  "-- 

1.  Moore  v.   Turner,   43   Ark.   143;     signature  of  the  ar" '-  - 

Odiorne  v.T       "     '  '  '     " 

V.  Bradley,  1 

«N.  J.  L.  378;  Bath  v.  Whitmore,  79  valid, 

e.  188.   SeeHartv.  Sinith,44  Wis,  311.  Olarlcal  Brrort. — An  error  in  the  date 

In  Stell  V.  Watson  (Ark.  i88g),  11  S.  of  the  affidavit  to  the  assessment  which 

W.  Rep.  Sai,  the  failure  of  the  assessor  is  shown   to  be   made  on  the  proper 

to  attach   the   required   oath,  was   no  day,  will  be  disregarded.  State  i'.  Hurt, 

ground   for   an  injunction   against  the  113  Mo.  90. 

county  clerk  enjoining  him   from  ex-  4.  Marshall  v.  Benson,  48   Wis.  558; 

tending  theassesEinent  on  the  tax  book.  Johnson  v.  Goodridge,  15  Me.  19.    See 

In  Miiiissifpi,  these  requirements  also   Bangor  v.  Lancey,  21   Me,  472; 

are   held  to  be  directory  and  not  man-  Foxcroft  v.  Nevens,  4  Me,  7a;  Colby  v. 

datory,  in  the  sense  that  failure  to  ob-  Russell,  3  Me.  117. 

serve  them  will  annul   the  subsequent  But  a  signing  by  one,  when  there  are 

Soceedingi.     Chesnut   -a.    Elliott,    61  three  duly   qualilied  assessors,  is   not 

iss.  569;  Powers  T.   Penny.  59  Miss.  sufEcient,    Belfast  Sav.  Bank  i>.  Kenne- 

5;  Wolfe  V.  Murphy,  60  Miss!  i.  bee  Land,  etc,  Co.,  73  Me. 404. 

In  Penniylvania,    under  an  act  pro-  TlM  Duty  to  Oertuy  Oannot  Ba   Dais- 


shall  be  construed  or  taken    to  affect  and  certifying  to  its  accuracy  and  com- 

the  title  of  the  purchaser,  the  omission  pieteness  as  a  perfected  roll,  is  a  judicial 

of  the  assessor's  signature  from  the  as-  duty  which  cannot  be  delegated.     Bell- 

sessment  roll  did  not  invalidate    the  inger  n.  Gray,  t,\   N.  Y.  610;  People  u. 

sale.   Townseo  7^  Wilson.o  Pa,  St.  270.  Hagadorn,  104  N.  Y.  522. 

S.  PaHsh  V.  Golden,  35  N.  Y.  462.  6.  Rowe  v.  Hulett,  50  Vl.  637. 

It   is   not  necessary  to  state  in  the  But  in  Slate  v.  Phillips,  102  Mo.  664, 

lister's  oath  every  detail  of  official  duly,  it  was  held  that  the  assessor  could  not 

Brock  V.  Bruce,  58  Vt.  161.  make  his  affidavit  to  the  roll  after  the 

A  failure  to  State  in  a  certificate  that  expiration  of  hia  term  of  office, 

the  roll  contained  a  statement  oE  ex-  In  Nttv  Terk,  the  tax  assessors  may 

empt  properly,  was  not  a  jurisdictional  verify  the  assessment   roll  after  it  has 

defect.     ButTalo,  etc.,  R.  Co.   -c.   Erie  been     delivered     to    the    supervisors. 

County,  48  N.  Y.  93.  though  it  has  not  been  acted  upon  by 

II  the  oath  has  been  actually  made  them.     People  v.  Jones,  106  N.  Y.  330, 

U  the  proper  time  and  filed  with  the  But  the  verification   cannot  he   made 
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The  defects  or  irregularities  arising  from  failure  to  comply  with 
statutory  requirements  may  be  cured,  when  the  proceedings  are 
otherwise  valid,  by  subsequent  enactments,*  and,  it  has  been  held, 
by  amendment.*  And,  in  the  absence  of  evidence,  it  will  be  pre- 
sumed that  the  proper  authentication  has  been  made.' 

{2)  The  Return. — After  the  completion  and  authentication  of 
the  assessment,  it  is  required  to  be  returned  to  some  officer  or 
body  designated  by  law,  either  for  inspection  and  correction,*  or 
for  the  enforcement  of  the  tax.^  The  return  in  the  manner  pre- 
scribed by  iaw  is  essential  to  the  validity  of  the  tax.*  But  provi- 
sions as  to  the  time  of  making  the  return  are  usually  held  to  be 
directory,  and  failure  to  comply  therewith  will   not  affect  the 

until  all  the  work  of  the  SBsesBora  has  And  the  burden  of  proof  is  on  him 

been  completed.     Westrall  n.  Preston,  who  asserts  the  defect  or  irregularity, 

49  N.  Y.349;  Van   Rensselaer  !■.  Wit-  Sherrili  v.  Hewitt,  13  N.  Y.  Supp.  496; 

beck,  7  N.  Y.  517.  S9Hun  (N.  Y.)  619;  Kellar  t'.  Ssvage, 

Veritication    before    the   hearing  of  10  Me.  199. 

complaints  and  the  making  of  neceseary  It  will  not  be  presumed  that  because 

changes,  is  a  nullity.     Smith  i'.  M»sher  the  copj  of  the  roll  upon  which  the 

(Supreme  Ct.),  9  N.  Y.  Supp.  7S6.  taxis  extended  has  no  certificate  copied 

1.  Matter     of     East    Ave,     BapUst  upon  it,  that  the  original  roll  was  not 

Church  (Supreme  Ct.),  II  N.  Y.  Supp.  properly  authenticated.     Bird  v.  Pcr- 

113:  Matter  of  Byrnes  (Supreme  Ct.),  kins,  33  Mich.  38. 

11  N.  Y.  Supp.  113;  Smith  ».  Hard,  61  4.  See    Ferton   i/.   Feller,   33  Mich. 

Vt.  469.     See  also  Kent  v.  Warner,  47  203 ;  Norridgewock  v.  Walker,  71   Me. 

Hun  (N.  Y.)  474.  181 ;   Clark  v.   Norton,  49  N,  Y.  845; 

If  the    thing  wanting    or    omitted  Sullivan    v.   Peckham,   16   R.   I.  515; 

constitutes  the  defect,  or  the  defect  Is  Smith   i>.  Hard,  61    Vt.  469;  Howard 

something  the  necessity  for  which  the  v.  Shumway,  13  Vt,  3^8. 

legislature  might  have   dispensed   with  The   assessor  who  keeps  the   t>ooks 

by  prior   statute,  or  if  Gomething   has  and  papers,  and  does  the  writing,  will  be 

been  done,  or  done  in  a  particular  way,  considered  the  principal  assessor  with- 

which  tTle  legislature  might  have  made  In  a  provision  requiring  lists  of  assess- 

Immaterial,  the  omieslon  or  Irregular-  ment  to   be  deposited  with  the  chair- 

ity  may  be  cured   by  a  subsequent  stat-  man,  or  principal  assessor,  for  general 

ute.     Where  an  assessment  roll  was  not  examination.    Sprague    11.    Bailey,   19 

signed  as  required,  but  the  certificBte  Pick,  (Mass.)  436. 

which  was  written  upon  the  roll  Itself  B.  See  Sullivan  t.  Peckham,  16  R.  I. 

and  which  referred  to  it,  was  signed,  525;  People  v,   Burhans,  33   Hun  (N, 

the  defect  was  not  jurisdiclional.     En-  Y.)  186. 

sign  V.  Barse,  107  N.  Y.  319.  t.  Blossom  v.  Cannon,  14  Mass.  177; 

3.  BnppIemuituT   Uat. — In    Bangor  Lawrence  1'.  Zim  pi  em  an,  37  Ark.  643; 
ti.  Lancey,  31  Me.  471,  it  was  held  that  Smith  v.  Hard,  61  Vt.  469. 
'■-■      "irned  without  an  But  in  Norridgewock  1/.   Walker,  71 


iredbyasup-     Me.  181,  it  was  held  that  the  failure  t 
s  filetf.     A  -  .  .        - 


plementary  list  afterwards  filed.     And  return  the  list  or  a  copy  of  It  to  the  ofli- 

see  Bath  r.  Whltmore,  79  Me.  iSS.  cer,  as  required,  will  not  Invalidate  an 

" Mmant. — The  absence  of  the  assessment  if  the  town  could  prove  an 

)  BdidBvit   to   the   assessment  assessment  regularly  made  in  the  hands 

roil  IS  merely  prima  facie  evidence  of  of  the  asseaaors  by  other  legal  evidence, 

the  inequality  or  injustice  of  the  assess-  And  in  Smith  u.  Bradley,  10  N.  H.  117, 

ment,  and  does  not  prevent  the  roll  be-  where  the  return  was  to  be  made  after 

ing  used  or  adopted  as  a  basis  of  reas-  the  warrant  was  delivered   to  the  col- 

sessment.  Bass  is.  Fond  du  Lac  County,  lector,  failure  to  make  the  return  did  not 

60  Wii.  516.  affect  the  validltv  of  the  asBcssment. 

I.  Silsbee  v.   Stockle,  44  Mich.  365 ;         In  Brigins  v.  (^handler,  60  Miss.  S&i, 

Upton   -v.    Kennedy,    36    Mich.    315;  ft  was  not  necessary  to  the  validity  of 

Brock  V.  Bruce,  58  Vl  266.  an  assessment  that  the  roll  should  have 
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validity  of  the  assessment ;  ^  although,  in  some  cases,  when  such 
provisions  are  designed  for  the  benefit  of  the  taxpayer,  they  are 
deemed  to  be  mandatory,  and  a  strict  compliance  therewith  is 
essential  to  the  validity  of  the  tax* 

The  failure  to  make  the  return  within  the  time  required,  when 
it  is  held  to  be  imperative,  cannot  be  cured  by  subsequent  legis- 
lation.' 

Until  the  official  entry  of  his  determination  as  to  the  amount 
to  be  levied  against  the  individual  is  made,  the  assessor  may 
revise  his  opinions  as  to  values,  deductions,  and  other  matters 
involved  in  the  assessment.*  But  when  deposited  with  the 
proper  authority  as   required,  the   assessor  has   no   longer  any 


'& 


been  actually  filed,  if  it  was  delivered  to  Failure  tatind  the  assesament  roll  in 

the  clerk  of  the  court  within  the  time  the  office  where  the  law  require*  it  to 

required.  he   kept,   does  not  establish   the   fact 

L  Pacific  R.  Co.  v.  Franklin  County,  that  it  was  not  regularly  tiled   there, 

J7  Mo.  333;  Breeze  v,  Haley,  10  Colo.  Joyner  v.  Harrison,  56  Ark.  376. 

5i  Moore  n.  Turner,  4j  Ark.  344;  An-  3.  Breeze    v.    Haley,     10    Colo.    5; 

derson  v.  MayHeld  (Ky,   1891),  19  S.  Thames  M(g.  Co.  xi.  Lathrop,  7  Conn. 

W.  Rep.  598;  Slate  v.  Western  Union  550;  Greene  v.  Lunt,  58  Me.  518;  Sto- 

Tel.  Co.,  4  Nev.  33S;  State  i-.  Northern  vail  1/.  Conner,  58  Miss.  138;  Mitchum 

Belle  Mill,  elc.,Co.,ii;Nev.38s;Oswe-  v.  Mclnnis,  60  Miss.   945;    Pearce  v. 

eoCounty  u.Beits  (SupremcCt.;,6N.  Perkins,  70   Miss.  267 ;  Snell   f.  Fort 

Y.  Supp.  934;  People  v.  Adams,  135  N.  Dodge,  4;  Iowa  564;  Ayers  -o,  Moul- 

Y.   471 ;  People  t^  Haupt,  104  N.  Y.  ton.  51  Vt.  1 15 ;   Frost  v.  Flick,  i  Da- 

?77 ;  Bradley  v.  Ward,  58  N.   Y.  401 ;  kota  131.     So  the  failure  to  return  the 

'eople  v.  Jones,  43   Hun   (N.  Y.)   131;  list  within  the  time  required  to  give  an 

Rome,  etc.,  R.  Co.  v.  Smith,  39  Hun  owner    opportunity   to  appeal   there- 

<N.  Y.)  333;  O'Neil  -D.  Tyler  fN,  Dak.  from,  renders  void  a  sale  of  the  prop- 

189a),  53  N.   W.   Rep.   434.;   Russel  v.  erty.  Wateonti.  Campbell,  56  Ark.  184, 

Werntz,  34  Pa.  St.  337;   Waddingham  8.  Marsh  v.  ChcEtnut,  14  111.  323. 

v.  Dickson  (Colo.  1891),  29  Pac.  Rep.  In  Thames   Mfg.  Co,  v.  Lalhrop,  7 

Burlington,  etc.,  R.  Co.  v.  Saline  Conn.    550,  a   statute   of    Connecticnt 

itv,  13  Neb.  396.  which  provided  that  "  when  the  assess' 

in   Illinois,  a  revenue  law   provides  ors  have  neglected  or  omitted  to  return 

that   no  assessment    shall   be   invalid  an  abstract  of  the  assessment  list  to  the 

because  the  assessment   rolls   are  not  town   clerks   within   a   specified   time, 

completed  or  returned  within  the  time  such  list  shall  not  beadjudged  void,  but 

allowed.     See  St.  Louis  Bridge  Co.  v.  that  all  taxes  laid   upon   them   may  be 

People,  l]8  III.  433 ;  Buck  v.  People,  levied   and   collected,"   referred  exclu- 

78  III.  566;  Chiniquy  v.  People,  78  lU.  sively  to  taxes  not  levied  or  collected, 

Ki;  Wright  v.   People,   87    III.   583;  and  was  not  given  a  retrospective  effect. 

rrington  v.  People,  79  111.  11,     For-  <.  State  -d.  Silvers,  41   N.  J.  L,  505; 

merly  it  was  necessary  to  return  the  People  v.  Stockton,  etc.,  R.  Co.,  49  Cal. 

roll  within  the  time  required.  See  Bill-  414;  People  v.  Wilson  (B'klyn  City  Ct,), 

ings  i>.  Detten,  ij  111.  219;   Marsh  v.  7  N.  Y.  Supp.  (>i-j.     And  see  Matter  of 

Chestnut,  14  111.333',  Sanderson  v.  La  Schell,  16  Hun  (N.  Y.]  3S3;  San  Luis 

Salle,  57  111.  441.  Obispo  County  v.  White,  91  Cal.  433, 

Pnaiintptlaiu. — Upon  failure  to  show  In  State  ^.Williamson,  33  N.J.  L.  77, 
the  time  when  the  roll  was  filed,  it  will  it  was  held  that  after  the  assessor  has 
be  presumed  to  have  been  filed  within  properly  assessed  real  estate  in  the 
the  time  prescribed  by  law  after  frima  name  of  the  owner,  he  is  not  obliged  to 
yiifie  proof  of  the  validity  of  the  assess-  substitute  the  name  of  a  subsequent 
ment.  Grayson  v.  Richardson,  65  Miss,  owner,  even  though  requested  to  do  so, 
313.  It  will  be  presumed  to  have  been  before  the  time  to  complete  the  assets- 
filed  on  the  day  of  the  date  of  the  affi-  ment  has  expired. 

davit  attached  to  it.     Moore  i'.  Turner,  In/Pe  Williamson,  ti  Pa.  Co.  Ct.  Rep. 

43  Ark.  143.  335,  it  was  held  that  a  tax  which  is  too 
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power  to  add  to  or  alter  the  assessment  roll ;  his  authority  over  it 
is  terminated.' 

6.  Conolosivenew  and  Effeot. — Where  the  assessors  have  jurisdic- 
tion both  of  the  person  and  of  the  subject-matter,  (.  e.,  the  prop- 
erty assessed,  their  acts  partake  of  a  judicial  character;*  and 
though  their  determinations  may  be  subject  to  appeal  or  review,' 
they  cannot  be  attacked  collaterally.*    And  their  acts,  like  those 

low  may  be  raised  at  any  time  before  343;  Pensenthal   i<.  Johnson,   104   III. 

the  tax  is  paid,  and  if  thU  Ik  done  after  ai ;  St.    Louis   Mut.    L.    Ins.    Co.   v. 

the  taxpayer's  death,  the  corrected  lax  Charles,   47   Mo.  46J;    Farrlneton  -u. 

may  be  allowed  as  a  claim   against  his  New   England  Invest.  Co.,  i   N.  Dak. 

estate.  102;  Hogar  v.  Reclamation  Dist.  No, 

Under  the  Itnua  statutes,  the  auditor  108,  iii  U.   S.  701;  Wilson   v.  Marsh, 

has  power  to  correct  the  tax  books  after  34  Vt,  35J ;  Falrbanki  t.  Kiltredge,  34 

they  are   placed   in  the  hands  of  the  Vtg;  Boody  i'.  Watson,  64  N.  H.  162, 

county  treasurer.     Ridley  v.  Doughty  If  assessors  are  bound  to  notify  and 

(Iowa,  1891),  51  N.  W.  Rep.  350.  hear  parties,  and  can  decide  only  after 

1.  Pratt  II.  Stiles,   17  How.  Pr.  (N.  hearing  and  considering  such  evidence 

Y.)   an  ;    O'Donnell  v.  Melntyre,  37  and  ailments  as  the  parties  choose  lo 

Hun  (N.  Y.)  615;    Sullivan  v.  Peck-  lay  before  them,  their  action  is  judicial, 

ham,   16   R.   I.  535 ;  People  v.  West-  Sanborn  i».  Fellows,  32  N.  H.  473. 

Chester  County,  15  Barb.  (N,  Y.)  607 ;  In  Auditor  v.  Atchison,  etc.,  R.  Co, 

Colonial    L,   Assurance   Co.   v.   New  6   Kan.  500;  7  Am.    Rep.  571;,   it  was 

"     '    "                     Barb.   (N.  Y.)   166;  held  that  the  action  of  assessors  in  mak- 

:   County,   i3    Barb,  ing  an  assessment  is  legislative  and  not 

(N.  Y.)  317;  People  v.  Forrest,  96  N.  judicial. 

Y.544;  Clark  W.Norton,  49  N.Y.  245;  8.  See  iw/rn,  this  title,  £?i(flfftoWiJ« 

State  V.  Manhattan  Silver  MIn.  Co.,  4  and  Revie-a. 

Nev.  318 ;  Johnson  v.  Malloy,  74  Cal,  4.  See  Mygatt  v.  Washbiurn,  15   N, 

430;    Gibbins    V.   Adamson,   44   Kan.  Y.  311 ;  Williams  t'.  Weaver,  75  N.  Y. 

203;  Oregon  Steam   Nav.  Co.  ti.  Port-  30;  National  Bank  n.  Elmira,  53  N.  Y. 

land,   3    Oregon    81;    Oregon    Steam  53;  McLean  r.Jephson,  133N.Y.  143; 

Nav.  Co.  T.  Wasco  County,  3  Oregon  People   v.   Davenport,  91    N.   V,  574; 

306.     And  see  State  u,  Covington,  35  People   n.    Wemple,   iiS   N.   Y.   s"; 

S.  Car.  245;  Sullivan   v.  Peckliam,  16  Spencer  v.  People,  68  III.  510;  People 

R.   I.   S2£;    Downing   v.   Roberts,   ai  i/.  Lotsln  Ashley,  113  111,397;  Wabash, 

Vt,44i.  etc.,R.Co.r.  Drainage Com'rs,  134III. 

In  Bellows   v.  Weeks,  41  Vt.  590,  it  384;  Com.  v.  New  England  Slate,  etc., 

was  held  that  alterations  in  a  tax  list,  Co.,  3  Allen  (Mass.)  391;  Union  Invest. 

made  by  persons  other  than  the  listers,  Co.  v.  Harrison  County,  67  Miss.  614; 

after  it  is  deposited  in  the  town  clerk's  State  v.  Hunter,  98  Mo,  386;  Miller  v. 

office,  do  not  ri ..     -     ,         ...            -..   .         ... 

legal  and  valid 

deposited.     See  also"Willard  i..  Pike,  loSi  Fuller^.  Elizabelh,42  N.  J.  L.437; 

59  Vt.  3oa.  State  v.  Bettle,  50  N.  J.  L.  133;  Taylor 

InJustice'sOpinion,  iSPick.  (Mass.)  w.  Moore,  63   Vt,6c;  State   -u.   Ocean 

575,  the  rule  was  laid  down  that  after  Tp.,  39  N.  J,   L.  75 ;  Camden  r.  Mul- 

any  general  assessment  of   a  tax  has  ford,  36  N.J.  L.  49;  Den  v.  Carron,  36 

been  made  hy  the  assessors,  and  com-  N.  J.  L.  228;  State  ti.  Vanaredale,  43  N. 

mitted  to  the   proper   officer   tor  col-  J.  L.  536;  Wagoner  f.  Loomis,  17 Ohio 

lection,    and    before    another    tax    is  St.  571.    And  see  Clinton  School  Dist.'s 

committed  to  the   assessor   to  assess,  Appeal,  56  Pa.    St.  315;  Hammelt   i>. 

they  have  no  authority  to  assess  any  Fhlladetphia,  65  Pa.  St.  146^  Henry  i', 

tax  on  any  person  for  any  purpose.  Chester,  15  Vt,  460;  Wilson  v.  Marsh, 

a,  Williams  v.  Weaver,  75  N.  Y.  30;  34  Vt  353;  Bullock  v.  Guilford,  59  Vt. 

Van  Rensselaer  r.  Witbec'k,  7   N.  Y.  516;  Green  Bay,  etc.,  Canal  Co.  v.  Out* 

517;    Easton   v.   Calendar,   11    Wend,  agamie  County,  76  Wis.  ^87;  Stanley 

(N.  Y.)  90;  Brown  v.  Smith,  24  Barb.  -o.  Albany  County,  i3i  U.'S.  535. 

(N.  Y.)  419;   Vail  V.  Owen,   19  Barb.  One  who  can  obtain  a  reversal  of  an 

(N.  Y.)  31-  Clark  v.  Norton,  49  N.  Y.  assessment,  in  a  direct  proceeding,  can- 
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of  all  public  officers,  are  presumed  to  be  valid  and  correct  until 
the  contrary  is  made  to  appear.* 

The  tax  will  not  be  set  aside  for  mere  irregularities  and  infor- 
malities in  the  assessment  upon  which  it  is  levied,*  but  if  wrong 


WtOp,  o^  j\ia.  39U;  otBcc  A.uuiiur  v. 
Jackson  County,  65  Ala.  141;  Palmer 
V,  Boline,  8  Cal.  384 ;  Linton  v.  Athens, 
53  Ga.  5%;  Consolidiited  Coat  Co.  v. 


Dot  impeach  it  collaterallj  on  account  to   justify   an    assesEment    apparently 

of  the  error.      Boodj'  v.  Watson,  64  legallj    made;    it    stands    until   it  u 

N.  H.  163.  shown  to  be  erroneous  by  satisfactory 

1.  People  I'.  Collison  (SupremeCt.),  proof.     Merchants'   Mut  Ins.    Co.  v. 

6  N.  Y.  Supp.  711 ;  Oswego  County  v.  Board  of  Assessors,  40  La.  Ann.  371. 

Bett8,6N.Y.Supp.934;53Hun(N.Y.)  '  

638;  People  V.  McComber  (Supreme 
Cl),   7    N.  Y.  Supp.  71;  Hartwell  i>. 

Root,   19  Johns.  (N.  v.)  345;  10  Am.  appears  in  the  copy,  the  original  being 

Dec.  333 ;  Matter  of  Voorhis,  90  N.  Y.  lost.     Chamberlain  -v.  Taylor,  36  Hun 

668;   People   v.  Davenport,  91   N.  Y.  (N.  Y.)  34. 

574;  Perry  County  t;.  Selma,  etc.,  R.  Tha  batdoB  of  prool  Is  on  the  tan- 
'^-  be,  Ala.  390;  State  Auditor  v.  payer  to  establish  a  chargeof  illegality. 
'"  --  .,  -  -.  "-.  .-  Oteri  V.  Parker,  4a  La.  Ann.  374; 
Macomber  v.  Center,  44  Vt.  335. 
But  in  Bate  v.  Speed,  10  Bush  [Ky.) 
Saker,  131;  III.  545;  Beers  v.  People,  83  644,  it  is  said  that  where  the  action  of 
III.  4SiS;  Buck  If.  People,  78  Hi.  560;  the  ministeHal  and  judicial  officers 
Cleghom  v.  Postlewaite,  43  111.  428;  who«e  duty  It  is  to  impose  a  tax.  Is 
Darling  i'.  Gunn.  50  III.  424 ;  AdaiMs  v.  called  directly  in  question  by  the  tax- 
Davis,  109  Ind.  10;  Silcott  V.  Mc-  payen,  and  their  authority  and  jurja- 
Carty,  61  Iowa  161;  Snell  v.  Port  diction  denied,  no  presumption  Is  in- 
Dodge,  45  Iowa  564  ;  Beeson  v.  Johns,  dulged  that  the  tax  was  iegaliy  imposed. 
59  Iowa  166;  Francis u.  Atchison,  etc.,  a.  Avant  v.  Flynn  (S.  Dak.  1891), 
R.  Co.,  19  Kan.  316;  Otcri  v.  Parker,  49  N.  W.  Rep.  15;  San  Francisco,  etc., 
43  l.a.  Ann.  374;  New  Orleans  v.  New  R.  Co.  v.  State  Board  of  Equalization, 
Orleans  Canal,  etc.,  "Co.,  3^  La.  Ann.  60  Cat.  13;  South  Platte  Land  Co.  v. 
8st;  New  Orleans  v.  Louisiana  Sav.  Crete,  11  Neb.  344.  And  see  Sloua  City, 
^nk,  31  La.  Ann.  836;  State  v.  Louis-  etc.,  R.  Co.  v.  Osceola  County,  45  Iowa 
iana  Sav.  Bank,  33  La,  Ann.  1136;  16S;  Cedar  Rapids,  etc.,  R.  Co.  v. 
Blossom  V.  Cannon,  14  Mass.  177;  Carroll  County,  41  Iowa  153;  Smith  v. 
Blackwood  r.  Van  Vllet,  30  Mich.  llS  ;  Leavenworth  County,  9  Kan.  396; 
Yelverton  v.  Steele,  36  Mich.  63;  MisBouri  River,  etc.,  R.  Co.  i',  Morris,  7 
Stockier.  Silsbee,  41  Mich.  615;  Hunt  Kan.  310;  Missouri  River,  etc.,  R.  Co.  v. 
V.  Chapin,  43  Mich.  25;  Perkiffs  v.  Blake,  9  Kan.  489;  Wood  v.  McGulre 
Nugent,  45  Mich.  157;  Cuming  v.  (Supreme  Ct.),  17  N.  Y.  Supp.  659; 
Grand  Rapids,  46  Mich.  150;  St.  Peter's  Hayford  v.  Belfast,  69  Me.  63;  K 
Church  V.  Scott  County,  iz  Minn.  395  a  .  . 
Thompson  T>.  Tinkcom,  15  Minn.  297 
Brigins  v.  Chandler,  60  Miss.  862 
Millem.  Hurford,  13  Neb,  13;  Dewey  u.  Cook,  31  N.J.  L.  347;  State  v.  Saal- 
r.  Stratford,  43  N.  H.  383;  State  v.  man,  37  N.J.  L.  156;  Beers  i^.  People, 
Pierson,  47  N.J.L.  147;  Stale  f.  Haw-  83  111.  48S;  Fisher  v.  People,  84  III, 
keoB,  qo  N.J.  L.  113;  Newark  i>.  State,  491;  Atkins  v.  Hinman,  7  111.  4^1; 
33  N.J.  L.  453;  State  v.  Manning,  41  Henry  z^.  Chester,  15  Vt.  460;  Downing 
N.  J.  L.  a7s;Farrington  I/.  New  Eng-  v.  Roberts,  21  Vt.  441;  Sawyer  v. 
land  Invest.  Co.,  i  N.  Dak.  i03 ;  Louis-  Gleason,  59  N.  H.  140;  George  f.  Dean, 
ville,  etc.,  R.  Co,  v.  State,  8  Helsk.  47  Tex.  73;  State  i'.  Bishop,  34  N.  J.  L. 
(Tenn.)  663 ;  McComber  v.  Center,  44  45 ;  Com.  -d.  New  England   V  ' 

"■  "      ■■  "         "     -  ■■  "  Qa.,i 

"1-454; 

18  111.  367;  Hiion  V 
j'S- 

taxes  by  municipal  corporations,  the  So  an  Injunction  will  not  lie  to  pre- 

intendments    are   less   liberal.      State  vent  the  collection  of  the  revenues  of  a 

Auditor  v.  Jackson  County,  65  Ala.  143.  municipality  for  mere  irr^ularitles  In 

It  is  unnecessary  to  adtlnce  evidence  the  asMtament    Covington  v.  ^jck- 
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in  principle,  or  based  upon  an  erroneous  application  of  the  law,  it 
cannot  be  upheld;'  and  an  unauthorized  rule  of  valuation,'  or 
fraud  in  the  assessment,  invalidates  the  tax  and  all  proceedings 
thereunder.' 

6.  Liability  of  AiMnon. — The  assessors  are  personally  liable  for 
all  injuries  resulting  from  assessments  made  in  the  absence  of 
jurisdiction,*  and  for  failure  to  perform,  or  the  improper  perform^ 
ance  of,  duties  which  are  ministerial.^    So  if  they  err  in  deter> 

Ingham,  93  N.  Car.  134.     And  see  Wll-  The  Tact  that  the  aggessmentlB  much 

son  11,  Wheeler,  55  Vt.  446.  larger  than  the  one  for  the  preceding 

An  aaaeBiment  of  land  as  timber  land,  year,   does   not  eetabllsh   fraud,  espe- 

where  timber  has  been  recently  cut,  will  cially  where  the  preceding  aueesment 

not  vitiate  the  tai.    Boorman  v.  Juneau  was  less  than  the  cost  of  the  property. 

County,  76  Wis,  550.     See  also  sHfrit,  St.  Louis  Bridge,  etc^  R.  Co,  v.  Peo- 

this  title,   The  Roll;  Form  and  Con-  pie,  117  III.  617. 

UHl3  Generally.  4.  Williams  v.  Weaver,  75  N.  Y.  30; 

1.  People   T..   McComber   (Supreme  National  Bank  v,  Elmira,  53  N.  Y.  53; 

Ct.),  7  N.  Y,   Supp.   71 ;    McLean  v.  Obering  v.  Foote,  65  N.  Y\  363 ;  Dotn 

Jephaon,  133  N.Y.  14a;  People  u.  Dav-  v.  Backer,  61  N.  Y.  261;  Clark  Ti.Nor- 

enport,  91  N.  Y.  <74.     And  see  People  ton,  49  N.  Y.  343;  Herriman  v.  Stow- 

V.  Wemple,  138  N.  Y.  583.  ers,  43  Me.  497 ;  Dickinson  v.  Billings. 

The  question  as  to  whether  persons  4  Gray  (Mass.)  43;  Little  t>.  Merrill,  10 

or  property  are  aBsessable,  is  a  juriadlc-  Pick,  (Mass.)  543;  Judd  v.  Thompson, 

ttonal  one  and  always  open  to  inquiry  135  Mass.  553.    And  see   Ford   v,  Mc- 

when  the  authority  to  make  the  assess-  Gregor,   jo   Nev.   446;    Whitmote  v. 

ment  is  assailed.     McLean  v.  Jephson,  McGregor,  30  Ner,  451. 

133  N.  Y.  143.  Persons  acting  as  assessor,  without 

Nor  is  an  asseasment  conclusive  as  to  havingbeen  I  eeally  elected,  are  liable 

the  place  of  residence  of  the  person  as-  for  the  acts   of  the  collector  to  whom 

sessed.     Preston  v.  Klnr,  61  Vt.  606.  they  have  issued  a  warrant.     Allen  t: 

3.  Goffu.  Outagamie  County,  43  Wla.  Archer,  49  Me.  346. 

5j;  Hersey  v.  Barron  County,  37  Wis.  Tit*  buTdau  of  proof  ot  the  facts  neces- 

75;    Marsh  V,  Clark   County,  43  Wis.  sary  to  establish  their  jurisdiction,  rests 

503;  Schettler  v.  Fort  Howard,  43  Wis.  with    the    assessor?    when    they   are 

48;  Salschelderi'.  Fort  Howard,  45  Wis.  sought  to  be  held  personally  liable  for 

519;  Central  R,  Co.  v.  State  Board  of  acts  done  under  color  of  their  office. 

Assessors,  49  N.  J,  L.  t.  Dickinson  i'.Billines,4  Gray  (Mass.)  43. 

In  People  v.  Haren  (Supreme  Ct.),  B.  Stearns  v.  MiUer,  25  VL  10;  Kel- 

3  N.  Y.  Supp.  86,  it  was  held  that  If  lo^i^.  Higglns,  11   Vt.  24a;  Henry  i'. 

the  assessors  disregard  a  decision  of  Edson,  z  Vt.  497;  Howard  v.   Shum- 

the  court  in  a  similar  case  In  relation  to  way,  13   Vt,   338",  Fairbanks  v.   Kilt- 

the    valuation    of  property,    they  are  redge,  24  Vt.  g. 

chargeable  personally  with  the  costs  of  The  taxpayer  is  entitled  to  an  action 
an  appeal  from  an  order  reducing  the  for  damages  sustained,  but  not  to  re- 
valuation fired  by  them ;  and  in  People  cover  his  money  back.  Hayford  v. 
V.  Carter,  119  N.  Y.  557,  that  where  Belfast,  69  Me.  63;  Gilman  v.  Water- 
there  has  been  a  judicial  determina-  ville,  59  Me.  491. 

Uon  fixine  the  value  of  land  at  the  sum  Where   a    highway    tax    which    is 

assessed  Tor  several  preceding  years,  worked  out  or  paid,  is  required  to  be 

the  former  adjudications  are  binding  placed  in  the   next  assessment,  if  the 

and  conclusive  upon  certiorari   to  re-  assessor  fails  to  do  so  and   places  it  in 

view  the  assessment,  in  the  absence  of  a  subsequent  assessment,  an  action  will 

evidence  of  some  change  affecting  the  lie   therefor  against   him.      Eames  v. 

value,  Johnson,  4  Allen  (Mass.)  383. 

a.  See  Buttenuth  v.  St.  Louis  Bridge  If  they  transcend  the  limits  of  their 

Co.,*  133  111.  53s;  St.  Louis  Bridge,  etc.,  authority,  they  cease  to  act  as  judges 

R.  Co.  v.  People,  137  III.  637;    English  and  become  responsible  for  all  conse- 

II.  People,  96  III.  566;    People  v.  Lots  quences.  Weaver  ti.  Devendorf,  3  Den. 

In  Ashley,  im  III.  197.  (N.  Y.)  117;  Brown  v.  Smith, 34  Barb. 
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mining  whether  a  person  is  a  taxable  inhabitant  of  the  district, 
they  are  liable  to  an  action  by  the  party  a^rieved.* 

But,  where  exercising  discretionary  powers,  and  having  jurisdic> 

tion  of  the  person  taxed  and  the  subject-matter,  they  are  not  per- 
sonally liable  when  acting  in  good  faith.^     So  they  are  not  liable 

(or  mistakes  in  the  valuation   of  property,  except  upon  proof  of 

.  Fonda,  86  N.  93.     But  the  failure  of  Ihe  tazpajer  to 

_.j^,, ..   .n,49  N.  Y.a43;  appear  before  the  board  of  equRlizRtion 

Drew  V.  Davis,  10   Vt.   506;    33  Am.  and  applj'  for  a  reduction  of  his  atsew- 

Dec.  313.  ment,  or  the  refusal  of  the  board  to  re- 

Ad  aseeMinent  or   a  change   In   an  duce  it,  does  not  excuse  the  asBCBEOr  for 

Mteuinent  made  after  the  time  within  mallclouE  wrong-doing,     Parkinson  -u. 

which  the  aMeument  is  required  to  be  Parker,  48  Iowa  667. 

made,   renders    the    asscsBora     liable.  1.  People   v.   Chenango  County,  11 

Clarkr.Norton,  40  N,  Y.  343;  West-  N.  Y.  563;  Ware  r.   Percival,   61    Me. 

fall  V.  Preston,  49  N.  Y.  349;  Bennett  391;  14  Am.  Rep.  565;  Abtv  v.  Younz. 

T'.  Buffalo,  17  N.   Y.  383;  Mygatt   ti.  i:    Mass.  aio;   Inglec 

Washburn,    15   N.   V.   316.     And  see  Pick.  (Mass.)  4" 

Overingu.  Foote,  65  N.  Y.  163.  15  Pick.  (Mass.)  44. 

If,  in  aiaesslDg  a'  tax,  the  assessors  So  thej  are  personally  liable  for  as- 
exceed  the  sum  voted  to  be  raised,  they  sessing  any  non-resident  for  personal 
will  be  liable  in  trespass  to  a  person  property,although  thequestion  of  non- 
whose  goods  they  distrain.  Huse  v.  residence  Is  doubtful.  Dorwln  r.  Strick- 
Merrlam,  1  Me.  375;  Libby  v.  Burn-  land,  57  N.  Y.  493;  Mygatt  v.  Wash- 
ham,  15  Mass.  144.  bum,  15  N.  Y.  316. 

But  in  Easton  i>.  Calendar,  11  Wend.  They  do  not  act  judicially  in  decid- 

(N.  Y.)  90,  it  waa  held  that  In  appor-  ing  whether  or  not  they  have  jurisdlc- 

tioning  a  tax,  only  the  suni  voted,  or  tion.      Prosser   v.   Secor,   s  Barb.  (N. 

otherwise  authorized,   can  be  appor-  Y.)  608.     Where  a  farm,  which  lies  in 

lioned,  but  an  asaessmenl  apportion-  two  adjoining  towns,  is  asseased  in  the 

Ing  the  percentages  for  collection,  a&  town  In  which  the  owner  and  occupant 

well  Bfl  the  tax,  was  held  not  to  render  doea  not  reside,  the  assessment  and  tax 

the  assessor  liable.  are  illegal,  and   Ihe  assessors  are  per- 

But  one  cannot  maintain  an  action  sons lly  liable.     Dorn  v.  Backer,  61    N. 

against  assessors  for  wrongfully  placing  Y.   l6t.   But  see   Brown  v.  Smith,  34 

his  name  on  their  rolls,  whereby  he  was  Barb.  (N.  Y.)  419. 

compelled   to  pay  a  tax,  if  the  assess-  9.  Wllliama  v.  Weaver,  75  N.  Y.  30; 

ment  had  neither  been  set  aside  nor  re-  Easton  v.  Calendar,  11  Wend.   (N.  Y.) 

versed,  and  if  the  tax  was  voluntarily  90;  Clark   v.  Norton.   49   N.   Y.   343; 

paid.     Sexton  v.  Pepper,  38  Hun  (N.  Weaver  ti.  Devendorf,  3  Den.  (N.  Y.) 

Y.)  31.  117  ;  Stewart  v.  Case  (Minn.  1893),  54 

WalntaTpraUtloiioftheLaw.— InLin-  N.  W.  Rep.   938;    Wall   v.  Trumbull, 

coin  V.  Chapin,  131  Mass.  470,  it  was  16  Mich.  338;  Dillingham  ».   Snow,  5 

held  that  an  assessor  was  not  liable  for  Mass.   547;   Colman   v.   Anderson,  lo 

neglecting  to  commit  the  tax  list  to  the  Mass,  119;  Sprague  v.  Bailey,  19  Pick, 

collector  where  bf  commits  It  to  him-  (Mass.J  436;  Griffin  v.  REsing,  11  Met. 

self  under  an  erroneous  view  of  the  law.  (Mass.)  339 ;  Uurant  v.  Eaton,  98  Mass. 

LUbllity  of  Two  Hambari  of  Bo»rd.~  469;  Odi'orne  %:  Rand,  59  N.  H.  504; 

Where  two   listers  of  a  town,  without  McDaniel  v.  Tebbetts,  60  N.  H.  497. 

(he  consent   of  the   third,   do   an   act  And  see  People  i>.  Reddy,  43  Barb.  (N. 

which  if  done  byallwouldsubjectthem  Y.)  539;   Vose   is.   Wiltard,   47    Barb. 

to  damages,  the  two  may  be  held  liable  (N.  Y.)  330;  Western  R.  Co.  i'.  Nolan, 

therefor.     Fuller  ii.  Gould,  30  Vt.  643.  48   N.  Y.  513;    Wilson   v.   Marsh,  34 

Taxpftytr'i   FrooDTement. —  An  erro-  Vt.  353 ;  Fuller  «.  Gould,  30  Vt.  643. 

neous  asseiimentor  B  hon-perfortnance  In  making  assessments  in  all   cases 

of  duty  wilt   not  subject   the  assessor,  where  the  assessors  have  jurisdiction, 

where  the  error  was  committed  or  the  the  assessors    act  judicially.    Buffalo, 

omUsion  made  at  the  instance  of  the  etc.,  R.  Co.  v.  Erie  County,  48  N.  Y. 

taipayer  himself.     Hilton  i>.  Fonda, 36  105 ;  Swift  i>.  Poughkeepsle,  37  N.  Y. 

N.Y.353;  Pease  ».WhItney,8  Maes,  jii;  Barhyte  o.Shephetd,3S  N.  Y.338. 
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wrongful  or  malicious  actions  ;*  nor  for  an  erroneous  decision  as 
to  the  taxability  of  property,*  or  what  is  covered  by  an  exemp- 
tion ;  ^  nor  will  they  be  held  liable  for  an  omission  of  property 
from  the  rolls  through  an  error  in  judgment.* 

It  would  seem  that  no  liability  would  attach  to  an  assessor  on 
account  of  the  assessment  of  a  tax  in  pursuance  of  an  unconstitu* 
tional  statute  or  an  illegal  vote  of  a  town  ;  *  but  it  has  been  held 
otherwise.* 

7.  Compeiuation  of  AflBwaon. — Compensation  of  assessors  is  gov- 
erned by  the  rules  generally  applicable  to  public  officers,  and  may 
be  by  the  payment  of  a  gross  sum  for  a  particular  service,  or   ' 
period  of  service,'  or  in  the  form  of  a  percentage  on  the  amount 


In  Vaii  !■.  Owen,  ig  Barb.fN.  Y.)23,  4.  Uilling 
was  held  that  the  InquirieE  which  as-  Easton  ii.  C 
required  to  make  pertaining    go;    Meade 


lendi 


J  Masa.  547; 

end.  (N.  Y.) 

Haines,  8t    Mich,  361, 


Dunhamv. Chicago, S5  111.  sS?- 

isors  are  not  liable  to  a  parish 
for  neglecting  to  assess  a  tax  equal  to 
the  amount  voted,  when  they  act  under 
the  honest  belief  that  they  are  carry- 
""     "  ■■,  the  views  and  directions  of  the 


it 

to  their  assessment,  are  judicial 

1.  Stearns  -v.  Miller,  le,  Vt.  10;  Fair- 
banks t;.  Kittredge,  34Vt.  9;  Moss  v. 
Cummings,  44  Mich.  359;  Parkinson  v. 
Parker,  48  Iowa  667;  Wade  v.  Mathe- 
Bon,  4  Lana.  (N.  Y.)  :s8;  Vail  v.  Owen, 

19  Barb.   {N.  Y.)  ii\  Barhyte  xl  Shep-  parish.     First   Parish  v.  Fisk,  8  Cu»h. 

herd,  3s  N.  Y.  138;  Slate  i^.Tersey  City,  (Mass.)  164. 

34N./.L.66];  Hagarii.  Reclamation  C.  Boody   i'.  Watson,  64   N.  H.  163; 

Dist.  No.  108,  III  U.  S.  701.  EdesiJ.  Boardman,  58  N.  H.  580. 

The  overvaluation  must   have   been  «.  Little  v.  Merrill,  10  Pick.  (Mass.) 

made  with  intent  to  injure.     Ballerino  5431  Stetson  v.  Kempton,  13  Moss.  371; 

V.  Mason,  83  Cal.  447.  7  Am.  Dec.  145;  Drew  ti.  Davis,  10  Vt. 

In  Moss  II.  CummingB,  44  Mich.  359,  506;  33  Am.  Dec.  113. 
it  was  said  that  making  an  assessment  In  MassachustUs,  assessors  were  held 
on  a  false  valuation  should  be  punished  liable  for  assesEiitg  and  issuing  a  war- 
criminally,  rant  for  the  collection  of  a  school  tax, 

3.  See  National  Bank  k.  Elmira,  53  where  the  school  district  was  not  legallr 

N.  Y.   53 ;  Weaver    v.   Devendorf,   3  established,  even  though  it  was  certf- 

Den,  (N.  Y.)   117 ;  Robinson  v.  Row-  fied  to  them  bv  one  acdng  as  cleric  of 

land,   26   Hun  (N.  Y.)  501;  Hetning-  the  school  district  that  the  tax  had  been 


way  u.  Machias,  33  Me.  445;  Stickney 
V.  Bangor,  30  Me.  404;  Colman  v. 
Anderson,  to  Mass.  105;  Meade  v. 
Haines,  81  Mich.  261. 

S.  Vail  V.  Owen,  19  Barb,  (N.  Y.) 
aa;  National  Bank  li.  Elmira.js  N.  Y. 
531  Barhyte  -a.  Shepherd,  35  N.  Y, 
338;  Clinton  School  Dist.'s  Appeal, 
^6  Pa.  St  315;  Hayes  v.  Hanson,  m 
N.  H.  184;  Salisbury  v.  Merrimack 
County,  59  N,  H.359, 

Where  the  assessors  have  jurisdic- 
tion to  assess  the  taxpayer  for  some 
amount,  it  is  immaterial  whether  they 
'  '  n  too  high,  in  consequence  of 


alloA 


mptioi 


by  the  district.  Judd  v.  Thomp- 
son, 115  Mass.  S53;  Dickinson  v.  Bill- 
ings, 4  Gray  (Mass.)  4a, 

T,  Harrison  v.  Com.,  83  Ky.  163;  Bell 
V.  Arkansas  County,  44  Ark,  493;  State 
■0.  Ransom,  9  S,Car.  199;  State  o.  Ju- 
mel,  30  La.  Ann.  335. 

It  cannot  be  intended  that  an  assessor 
should  receive  extra  .compensation  be- 
cause of  an  accidental  and  unforeseen 
necessity  of  the  county.when  he  per- 
forms no  additional  service  on  account 
thereof.  East  v.  Eichelberger,  6a 
Ala.   187, 

But  persons  employed  to  procure  evi- 
dence necessary  to  authorize  the  assess- 
or to  subject  omitted  property  to  tax- 
ation, are  entitled  to  compensation  for 
State  f,  Hagerty,50hio 


Williams  T>. 

Assessors  of  taxes  who  act  in  good  their  1 

Talth  in  refusing  to  allow  an  exemption,  Cir.  Ct.  Rep.  3 
are  not  chargeable  with  the  costs  of         Under  tlie  j4r*iii«5i7.'   statute,  the  as- 

proceedings   instituted    to   enforce  it,  sessor  is  entitled  to  one  dollar,  and  no 

People  v.PeterBon,3i  Hun(N.  Y,)4ai.  more,  for  assessing  lands  of  non-resl- 
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either.     Bell  v.  Arkansas   Countj',  44     Wharton  i'.  Birmingham,  ^7  Pa.  St.  371; 
■   '-493.  Statcf.Holmea.ao  Ohio  St.474;  Rich- 

nd  in  Soali  Carolina,  warrants  for    mond  f.  Crenshaw,  76  Va.oi6;  Centra! 
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of  taxes  received  by  the  collector  in  order  that  each  tax  may 
bear  the  expense  of  its  own  collection,' 

8.  Sqtulizatioii  and  Beriew — a.  PROVISION  FOR. — Under  various 
state  statutes,  provision  is  made  for  the  correction  of  errors  and 
irregularities  committed  by  assessors  in  assessing  property,  and 
for  the  equalization  of  the  assessments  of  the  different  parts  of  a 
taxing  district,  through  boards  of  equalization  or  review,^  for  it  is 
as  important,  as  between  the  several  districts  of  a  county  or  state, 
that  an  equalization  should  be  had,  as  that  a  separate  valuation  of 
estates  as  between  individuals  should  be  had;'  and  all  states 
recognize  the  necessity  of  affording  an  opportunity  to  the  tax- 
payer of  being  heard  in  opposition  to  an  assessment  before  his 
liability  is  definitely  fixed.* 
dents   and    unknown   owners   in   each     39  Als.^35^  Wolfe  f.  Murphj.6o  Miss, 

township  in  which  there  may  lie  any  or     1;  Smith  r.  Jones  County,  30  If 

.!.,.__       n_„    _.      ._, }^_.._...  '■■■  arton  jj.Binnlngham,  37Pa         _,    , 

Cf.  Holmea,  30  Ohio  St.  474;  Rich- 
id  f.  Crenshaw,  76  Va.  qi6;  Ceni 
expenses  of  assessments  are  payable  R.  Co.  v.  State  Board  of  AssesBOre. 
from  the  firatcollectionof  county  funds  N.  J.  L.  i;  Fuller  u.  Elizabeth,  41  N.  ]'. 
of  the  fiscal  year  for  wliich  they  were  L.  417;  Felsenthal  v.  Johnson,  104  III. 
made.  See  State  v.  Ransom,  9  S.  31;  McLean  r.  Jephson,  133  N.  Y.  14a. 
Car.  199.  And  such  laws  are  held  constitutional 

The  board  of  assessors  actually  per-  and  valid.  People  v.  Salomon.  46  lit. 
forming  the  work  are  entitled  to  the  ap-  333 ;  their  very  purpose  being  to  equal- 
propriation  made  for  the  compensation  ize  and  make  uniform  the  taiation  of 
of  assessars,  and  not  a  previous  Imard  property.  Spalding  11.  Hill,S6  Ky. 656. 
who  were  /ancd  officio  when  the  work  In  Richmond  v.  Crenshaw,  76  Va. 
of  assessmenl  was  done.  State  v.  Ju-  936,  it  was  held  that  the  VirgiHia  stat- 
mel,  30  La.  Ann.  215.  ute  providing  a  remedy  for  the  correc- 

In  Harrison  -v.  Com.,  83  Ky.  163,  a  tion  of  excessive  assessments,  applies 
statute  allowing  the  assessor  a  certain  to  assessments  in  previous  years, 
sum  for  each  person's  list  of  taxable  Where,  under  a  city  charter,  the 
property  returned,  was  held  to  entitle  assessora  agree  to  the  inventory  and 
him  tothatamountforeach  list  returned,  valuation  of  property  returned  by  the 
whether  it  embraces  property  or  not.        owner,  it  cannot  be  disturlKd;  an  or- 

1.  And.althoughtheconsUtulionniay  dinance  creating  a  board  of  assessment 
require  the  poll  tax  to  lie  applied  exclu-  to  examine  an'd  revise  the  list  after  it 
sively  to  a  certain  purpose,  as  the  school  has  been  accepted  and  entered  as  sat- 
fund,  it  must  liear  the  expense  of  its  isfactoiy  by  the  assessor  and  collector, 
own  asaessment.  Shaver  v.  Robinson,  is  illegal.  Dwyer  v.  Heckworth,  57 
59  Ala.  195.  Tex.  345. 

In  Alabama,  assessors  are  entitled  8.  Yelverton  i>.  Steele,  36  Mich.  63. 
only  to  commissions  on  taxes  levied  for  And  see  Bojce  ii.  Sebring,  66  Mich, 
general  purposes  or  ordinary  current  no;  Aplin  v.  Roberts,  83  Mich.  471. 
expenses,  and  not  on  levies  for  spe-  The  failure  to  submit  the  assessment 
cial  purposes.  East  v.  Eichelberger, 69  to  the  proper  board,  tor  the  purpose 
Ala,  187.  of  e^iuatization,  renders  it  void.  Henry 

a.  Ilagar  v.   Reclamation   Dlst.  No.     v.  Chester,  ij  Vt.  460.    And  see  Davis 
loS,  111   U.  5,701;  Stanley  ".  Albany     v.  Vanarsdale,  59  Miss.  367. 
County,  III  U.S.  535;  Wabash, etc.,  R.         But  it  will  not  affect  a  tax  not  de- 
Co.   ['.   Drainage    Dist.,    134   III.  3S4;     pending  upon  the  equalization.  Cham- 
Santa  Clara  County  *.  Southern  Pac.    berlain  v.  St.  Ignace.  91  Mich.  331. 
R.  Co^  18  Fed.  Rep.  385 ;  Comstock  v.        In  MicHgaa,  the  object  of  the  equal- 
Grand  Rapids,  i;4  Mich.  641 ;    Bath  v.     ization  is  to  obtain  a  basis  for  the  ap- 
Whitmore,   79   Me.    182 ;    Flax    Pond     portionment  of   the  state  and  county 
Water    Co.   v.    Lynn.    147    Mass.   31;     taxes   among  the   several    townships. 
Spalding  r.  Hill,  86  Ky.  656;  Price  v.     Boyce  v.  Sebring,  66  Mich.  aio. 
Kramer,  4  Colo.  546;  Weaver  v.  State,        4.  Lawrence  v.Janesville,  46  Wis.  364. 
as  C.  of  L.— 16  241 
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b.  The  Proper  and  Exclusive  Remedy. — When  provision 
is  made  for  an  application  to  a  board  of  equalization  or  review 
for  the  correction  of  errors  in  an  assessment,*  such  remedy  is  ex- 
clusive,* and  a  taxpayer  failing  to  avail  himself  thereof  within 


s; 


The  assessment  of  property  is  in  the  ton,  66  Me.  ajj;  where  one  is  properly 

nature  of  a  Judicial  proceeding,  and  it  taxed  for  real  estate  in  a  town,  but  im- 

is  essential  that  the  law  auttiorizing  it  properly  taied  [or  other  real  estate  not 

should  provide  for  notice  and  an  oppor-  in  the  town,  Satmond  v.  Hanover,  t} 

tunity  to  be  heard  before   it  becomes  Allen  (Mass.)  119;  Bailly  v.  Buell,  59 

final,   or  it  will  lack  the  essential  in-  Barb.  (N.  Y.)  158;  where  one  is  taxed 

■nto£  due  process  of  law.   Santa  for   the  whole   property,  when   he  Is 

County  u.  Southern  Pac.R.Co,  taiable  only   for  an   undivided  share, 

9  Sawy.   {U.  S.)  165.    And  see  Hagar  Davis  v.  Macy,  124  Mass.  193. 

■V.  Reclamation  District  No.  108,    111  Where  one  holding  personal  prop- 

U,  S.  701.  erty  in  trust  for  another,  is  improperly 

Assessments  o£  property  "  which  has  taxed,  on  account  of  such  properdin 
escaped  taxation,"  if  complained  of  as  trust,  for  a  lawer  amount  than  he 
excessive  or  illegal,  should  not  be  col-  otherwise  woula  be.  Bates  v.  Boston, 
lected  by  coercive  process  until  passed  5  Cush.  (Mass.J  93;  Bourne  i'.  Boston, 
upon  by  the  board  of  county  commis-  1  Gray  (Mass.)  494. 
eloners.  Lehman  v.  Robinson,  5q  Ala.  Applle*  to  Looftl  AueMinaiita. — Simi- 
319.  But  the  owner  must  claim  to  larly,  in  the  case  of  irregularities  in  re- 
have  been  prejudiced,  or  there  need  t>e  gard  to  street  improvements  for  which 
no  revision.  Scott  County  v.  Hinds,  assessments  are  levied,  application 
50  Minn.  304.  should  t>e  made  to  the  board  of  super- 

1.  An   application   to  the   board  of  visors.     Coulin  v.  Seamen,  21  Cal.  546; 

equalization  or  review   for  an   abate-  Emery  i'.  Bradford,  29  Cal.  Js;  Nolan 

tnent,  Is  the  proper  remedy  in  all  cases  v.  Reese,  33   Cal.   485 ;   Chambers   v. 

of  error   in  the  assessment.     Clinton  Satterlee,    40   Cai.    497;     Windsor   v. 

School  Dist.'s  Appeal,  s^  Pb-  St.  315;  Field,  i  Conn.  379;  Patterson  i'.  B sum- 

Kimberi/.SchuylliillCounty,aoPa.St.  er,3  Iowa  477;   Wright  -o.   Boston,  9 

366;  Wharton  v.   Birmingham,  37  Pa.  Cush.  (Mass.)  333. 

SI.371;  Everitt's  Appeal,7i  Pa.  St.  116;  For   an  abatement   of   a  dUprapor- 

Hutchinson  V.  Pittsburg,  71  Pa.  81320;  tionateassessment  for  a  street  improve- 

Carllsle  School  Dist,  v.   Hepburn,  79  ment,  see  Matter  of  Auchmutz,  t8  Hun 

Pa.  St  1(9;   Central   Pac.    R.   Co.  v.  (N.  Y.)  324. 

Board  of  Equalization  43  Cal.  365;  Where  the  taxpayer  is  properly  as- 
Morgan  v.  Smithson,  9  III.  36S;  Mack-  sessed  for  one  estate,  the  remedy  for 
lot  11.  Davenport,  17  Iowa  379;  Rich-  the  improper  assessment  of  another  es- 
ards  w.  Wapello  County,  48  Iowa  i;io;  tate  is  by  petition  for  abatement.  Rich- 
Little  f,  Greenleaf,  7  Mass.  236;  Os-  ardson  v.  Boston,  148  Mass.  50S.  And 
born  V.  Danvers,  6  Pick.  (Mbbs.)  98;  in  Clarke  v.  Stearns  County,  47  Minn. 
Preston  v.  Boston,  12  Pick.  (Mass.)  7;  551,  it  was  held  that  the  assessment  to 
Howe  V.  Boston,  7  Cush.  (Mass.)  273 ;  the  owner  at  his  place  of  residence,  of 
Salmond  f.  Hanover,  13  Allen  (Mass.)  property  engaged  In  business  in  another 
119;  Charleetown  11.  Middlesex  County,  taxing  district,  Is  merely  erroneous,  and 
101  Mass.  67;  Sherwln  v.  Wiggles-  can  only  be  remedied  by  application 
worth,  129  Mass.  64;  Hicks  ij.  West-  for  an  abatemer" 
port,  130  Mass.  480;  Richardson  f.  Bos-  -    "   .■ 

ton,  i48Mass.5o8;Walkert/.Cochran,     „    .._    _.  ^_   __._„,, 

8  N.  H.  166  Waite  v.  Princeton,  66  Me.  225;  Gll- 

For  instances  where  property  might  patrick  u.  Saco,  57  Me.   277;   Sticknejr 

have  t>een  valued  and  assessed  together  v.   Bangor,  30  Me.  404;   Comstock   r. 

as  one  estate,  and  the  taxes  as  assessed  Grand  Rapids,  54  Mich.  641 ;  Willianns 

were   too    Urge,   see    People   v.   Big  t.  Saginaw,   ^i  Mich.  120;   Hughes    v. 

Muddy  Iron  Co.,  89  III.  116;   Boston  Klien,  30  Pa.'St.  227;   Randle  v.   Wil- 

Water  Power  Co.  v.   Boston,  9  Met.  Hams,  18  Ark.  380;  San  lose  Gas  Co.  u. 

(Mass.)  199;  where  one  is  improperly  January,  57  Cal.  614;  Jefiersonvillc,  etc., 

assessed  in  the  wrong  town,  Stickney  R,  Co.  i>.  McQueen,  49  Ind.  64;   Nor- 
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the  time  prescribed,*  cannot  prevent  the  collection  of  a  tax  for 
any  cause  for  which  he  might  have  had  an  abatement.'     But  this 


roe  V.  New  Canaan,  41  Conn.  304; 
MadisOD  County  v.  Smith,  95  111.  318; 
Kolten  V.  Bangor,  13  Me.  264;  State  v. 


Merchants'  Mut.  F.  Ii 
435 1  i^Jra,  this  title,  fieiaeditt  for 
Mrroneeas  and  Illtgal  Taxatiea,  sub- 
til.. General  Rights  of  the  Taxpayer 
at  fa  Remedies. 

If  not  corrected  In  the  mode  pointed 
out  by  statute,  the  judgment  of  the  as- 
teuors  is  concIuElve.  Stanley  v.  Al- 
bany County,  III  U.  S.  535. 

But  Ece  People  v.  Duguid  (Supreme 
Ct.),  33  N.  Y.  Supp.  988,  where  It  was 
held  that  a  failure  to  appear  before  the 
board,  merely  rBlEed  a  question  of  laches. 
But  in  this  case  it  was  held  that  the 
statute  gave  a  right  to  review  the  as- 

remedy  with  that  of  appeal  to  the  board. 

1.  People  V.  Haupt,  104  N.  Y.  377; 
People  V.  Tai  Com'rs,  99  N.  Y.  354; 
People  v.  Adams,  125  N.  Y.  4711  Peo- 
ple v.  Dolan,  II  N.  Y.  Supp.  35;  57 
Hun  (N.  Y.)  589;  New  Orleans  u. 
Canal,  etc.,  Co.,  33  La.  Ann.  157 ;  New 
Orleans  t.  Canal,  etc.,  Co.,  39  La.  Ann. 
8ci;  New  Orleans  Gas  Light  Co.  v. 
Board  of  Assessors,  31  La.  Ann.  270, 
475 ;  State  v.  Louisiana  Mut.  Ins.  Co., 
19  La.  Ann.  474  ;  Leeds  v.  Hardy.  43 
La,  Ann,  810;  Green  -v.  Gruber,  26  La. 
Ann.  694;  New  Orleans  v.  Buckner,  38 
La.  Ann.  414;  Frost  11.  New  OrleanE, 
38  La.  Ann.  417;  First  Nat.  Bank  v.  St. 
Joseph  Tp.,  46  Mich.  5:6;  Caledonia 
Tp.  V.  Rose,  94  Mich.  216.  And  see 
Republica  v.  Deaves,3  Yeates  (Pa.)  464. 

Where  objections  must  be  liled  by  a 
certain  day,  they  must  be  placed  on  file 
before  that  dav  commences.  Burhans 
V.  Norwood  Park,  138  111.  147. 

Under  the  latua  statutes,  no  time  Is 

Erescrlbed  within  which  an  appeal  may 
e  taken,  and  no  bond  is  required  to  be 
glren  by  the  appellant,  IngersoU  v. 
DesMotnes,  46  Iowa  jji.  And  see  Por- 
ter V.  Helmick,  3  Iowa  87. 

But  in  Trust,  etc.,  Co.  v.  Portsmouth, 
59  N.  H.  33,  it  was  held  that  where  the 

S'tltioner  was  prevented  from  exhlblt- 
g  an  account,  by  resson  of  accident, 
mutake  or  misfortune,  without  fault  on 
his  part,  he  did  not  lose  his  right  of  ap- 
peal. 

Whan  tlia  Tim*  Baglai  to  Ron. — The 
time  begins  to  run  from  the  time  notice 


of  the  completion  of  the  roll  is  given. 
See  People  t'.  Adams,  125  N.  Y.  471; 
McLean  i^.  Jephson,  133  N.  Y.  141; 
People  V.  Haupt,  104  N.  Y.377;  Peo- 
ple v.  Tax  Com'rs,  99  N.  Y.  254;  Mat- 
ter of  Corwln,  135  N.  Y.  345;  Matter 
of  McLean  (Supreme  Ct.),  6  N.  Y. 
Supp,  130;  Nashville  v.  Weiser,  54  III. 
241;:  Brunswick  ii.Finnev,54  Ga.317; 
n  V.  Cogswell,  17  tan.  Sup.  Ct. 


not  affect  the  validity  of  the  ai  .  ._.  ., 
but  simply  leaves  the  right  to  review 
unlimited  as  to  time.  People  ii.  Haupt, 
104  N.  Y.  377.  And  see  State  11. 
Washoe  County,  14  Nev.  140. 

But  the  published  notice  of  the  com- 
pletion o(  the  assessment  rolls  is  in- 
tended for  the  Information  of  taxpayers 
within  the  jurisdiction  only,  and  has  no 
operation  upon  non-residents  having  no 
taxable  property  within  such  locality 
and  no  reason  to  suppose  they  have 
been  taxed.  McLean  v.  Jephson,  133 
N.  Y.  142. 

3.  Conlin  i>.  Seamen,  22  Cal.  546; 
Emery  v.  Bradford,  29  Cal.  75;  Nolan 
■V.  Reese,  32  Cat.  484;  Chambers  v. 
Satterlee,  40  Cal.  519 ;  Windsor  v.  Field, 
1  Conn.  279;  Peoria  v.  Kidder,  id  111. 
3Si;  Adsit  V.  Lleb,  76  111.  198;  New 
Orleans  v.  Canal,  etc.,  Co..  32  La.  Ann. 
157;  Schmidt  V.  New  Orleans,  sS  La. 
Ann.  429;  Deane  -v.  Todd,  22  Mo.  90; 
AldHch  V.  CheshireR.  Co.,  II  N.  H. 
3S9;  People  -v.  Tax  Com'rs,  99  N.  Y. 
354;  Hughes  V.  Kline,  30  Pa.  St.  230; 
Lincoln  T.  Worcester,  8  Gush.  (Mass.) 
5j;  Salmond  v.  Hanover,  13  Allen 
(Mass.)  119;  Ward  v.  Gallatin  County, 
12  Mont.  23;  Northern  Pac.  R.  Co.  t>. 
Patterson,  to  Mont. 90;  Stanley  v.  Al- 
J.  " 
;ich.  361. 

If  the  taxpayer  does  not  have  his 
assessment  corrected  and  perfected 
when  he  has  power  to  do  so,  he  is 
assumed  to  admit  its  correctness. 
First  Nat.  Bank  v.  St.  Joseph  Tp.,  46 
Mich.  530, 

He  is  without  equity  to  have  the  col- 
lection of  the  tax  restrained  by  injunc- 
tion. Van  Nort's  Appeal,  I3i  Pa.  St 
it8;  and  the  court  ma^,  in  its  discre- 
tion, refuse  to  aid  him,  Poulson  v. 
Matthews,  40  N.  J,  L.  268;  and  where 
the  assessment  was  not  fraudulent,  he 
loses  all  remedy.  State  v.  Wright,  4 
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rule  does  not  apply  where  the  tax  is  illegal  by  reason  of  want  of 
power  to  levy  or  assess.* 

c.  Composition  of  the  Board.— Boards  of  county  commis- 
sioners or  supervisors  usually  constitute  the  boards  of  equaliza- 

Nen 

Ihes: 

be  reduced,  People  v.  Lots  in  Ashley,  nett,  77  Tex.  3;  St.  Paul  v.  Merritt,  7 

123  III.  197.  Minn.  358;  Silver  i'.  Schuylkill,  31  Pa, 

If  one  has  failed  to  make  the  statu-  St.  356 ;  Com.  v.  Delaware  Dlv.  Canal 

tory  return  and  to  appeal  to  the  board  Co.,  133  Pa.  St.  594;  McLean  f .  Jeph- 

of  equalisation,  he  can  have  no  remedy  eon,  133  N.  Y.   141;  Matter  of  Ulster 

in   the   courts.      Price    v.   Kramer,   4  Countv  Sav.   Bank,  jo   Hun   (N.    Y.) 

€010.546.  481;  Paddock  I'.   Lewis,  jj    Hun   (N. 

Where  a    right    of    action    to    set  Y.)sai;  Crane  v.  Janesville,  ao   Wis, 

aside  taxes  has  been  lost  by  failure  to  30^;    SUte  v.  Williaton,  30  Wis.  218; 

make  objection  before  a  board  of   re-  Williams  v.   Saginaw,   51    Mich.    110; 

view,  the  subsequent  repeal  of  the  act  McCoy   v.    Anderson,   47   Mich.    i;oi; 

requiring  objection  before  the  board,  Judkins  v.  Reed,  48  Me.  386;  Bemis  i'. 

does  not  restore  the  right.     Boornian  Boston,  14  Allen  (Mass.)  366;  Charlea- 

c  Juneau  County,  76  Wis.  550.  town  v.  Middlesei:  County,  109    Mass, 

Where  a  party  files  an  objection  to  370;  Fairbanks  v.  Kittredge,  34  Vt.  9; 

an  assessment,  with  the  county  clerk,  Babcock   v.  Granville,  44  Vt.  335,      Or 

who  promises  to  notify  him  when   lo  where    the    asBessment   is   fraudulent, 

appear  before  the  board,  but  fails  to  do  Buttenuth    v.   St.   Louis    Bridge   Co., 

so,  he  has  00  ground  for  relief  under  133    111.   535;   5    Am.    St.    Rep.   545; 

the  bead  of   accident  or  mistake,  the  English   v.    People,   96   III.   ;66;    Me- 

clerk's    neglect   while    acting    as    bis  chanics'  Sav.  Bank  ti.   Granger,   17    R. 

agent   being  his   own.     Felsenthal   v.  I.  TJ.     And  see  Chicago  i>.  Wright,  3a 

Johnson,  104  111.  3i.  III.  193 ;  Taylor  Bros.  Iron  Worts  Co. 

Nor  is  it  any  excuse  that  he  was  pre-  v.    New   Orleans,   u   La.    Ann.   554; 

vented    from    appearing    before    the  Pueblo  County  v.  Wllgon,  15  Colo,  oo, 
county  board  by  the  fraudulent  repre-        But  fraud  must  be  established  by  uie 

sentations  of  the  assessor  that  the  vai-  evidence,  or  follow  as  a  conclusion  of 

uetion  would  be  reduced  by  such  board  law  from  the  facts  proven,  and  no  mere 

to  one-third  of  the  "fair  cash  value."  discrepancy   between   the  valuation  of 

People  V.  Lots  in  Ashley,  ii3  III.  297.  the  propertjr  and  the  judgment  of   the 

In  Metcalf  v.  Messenger,  46  Barb,  court  is  sufficient  to  impeach  the  assess- 

<N.  Y.)    335,  it  was   held   that  a   tax-  ment.     St.  Louis  Bridge,  etc.,  R.   Co. 

f layer  is  not    estopped   to   allege   any  «.  People,    137    111.   637;   an  excessive 

rregularity  in  the  assessment  by  reason  valuation   by  an   assessor,  contrary  to 

of  his  non-appearance  at  a  meeting  of  his  official  judgment,  is  a  fraud.   State 

the  assessors,  when  it  does  not  appear  v.  Central  Pac.  R.  Co.,  7  Nev.  99. 
that  a  meeting  was   held  or  that  notice         An  assessment  is  not   void   because 

thereof  was  given.  legal  taxes  are  blended  with  illegal  ones, 

A  statute  providing  that  persons  dis-  but  is  merelv  an  overvaluation  which 

•atlsfied  with  an   assessment  must  lile  the  board  ol*  equalization  will  correct 

objections  with  the  board  at  its  August  on  application.    People  i\  Arguello,  37 

meeting,  does  not  apply  to  cases  where  Cai.  534, 

the  land  has  been   properlv  valued   in         Where  the  ones  making  the  aasess- 

the  first  Instance  and  no  objection  made  ment  were  not  assessors,  either  dejira 

by  the  taxpayer,  and  if  the  board  raises  or  de  facto,  a  writ  of  certiorari  to   re- 

the   assessment   at   such   meeting,   the  view  the  assessment  will  be  dismissed ; 

right   to  apply  for   s  reduction  is   not  being  absolutely  void,  it  cannot  be  thus 

tost   by   failure   to  appeal   within   live  reviewed.     People  v.   Parker,    117    N. 

days  in   accordance   with   the  statute.  Y.  86. 

Simmons  f.  ScotI  County,  68  Miss.  37,         In   Colorado,   one   appealing  to   the 

1.  In  such  case  the  taxpayer  is  not  county  board  on  the  ground  that  the  tax 

confined    to   proceedings     before    the  is  Illegal,  is  not  thereby  precluded  from 

board ;  as  where   ao  authority  to  levy  resorting  to  the  courts  to  test  its  valid- 

.or  assess  the   tax   exists.      Dickey   v,  Ity.   Pueblo  County  v.  Wilson,  t;  Colo. 

Polk  County,  58  Iowa  1S7;  Barber  v.  90.     Where  property  is  asBcssea  for  a 
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tion  and  review,'  but  the  assessors  themselves  are  in  some  in- 
stances required  to  hear  complaints,  and  review  and  correct  their 
own  assessments.*  Sometimes  the  power  of  equalization  is  con- 
certain  amount,  with  the  conEcnt  of  tKe  ized  to  alter  or  increase  assessments, 
owner,  and  this  amount  is  raised  bj  the  it  must  be  elected  or  appointed  in  ac- 
board  of  equalization  and  the  owner  cordance  with  constitutional  require- 
appeals  and  obtains  a  reduction  to  the  ments  with  reference  to  the  election  of 
original  amount,  he  cannot  be  heard  to  aEsessors.  Evansville,  etc,  R.  Co.  v, 
contend  that  it  is  not  subject  to  aEsess-  Ha^-s,  Ii8  Ind.  214;  Kuntz  v.  Sump- 
ment.  Phelps  Mortgage  Co.  v.  Board  tion,  117  Ind.  1;  Houghton  i'.  Austin, 
of  Equalization,  84  Iowa  610.  47  Cal.  646.     And  see  People  v,  Ray- 

1.  OommlBaloiien.— Sumneri'.Colfax  mond,  37'N.  Y.  428.    But  see  Baird  v. 

Counlj',  14  Neb.  524;  Weaver  i'.  State,  Williams,  49   Ark.  518,  where  it  was 

39  Ala.  53J;  State  v.  Ormsbj-  County,  held  that    a    statute    authorizing    the 

7  Nev.  3gj;  Pierre  Water  Works  Co.  w.  appointment  of   boards    of    equaliia- 

Hughes  County,  >;  Dakota  145,  tion,  bj-  the  governor,  with   power  to 

BnparrUori. — Wolfe  v.   Murphj,  60  raise   individual  assessments,  does  not 

Miss.    I ;   Atty.    Gen'I   -v.   Sanilac,   41  contravene  a   constitutional   provision 

Mich.     7] ;     Meridian    v.    PhillipB,    65  requiring    assessors    to    be    elected    in 

Mias,  362.  each  county. 

In    Massachusetts,  the    applicatiotj  S.  See   Clark   -v.  Norton,  49   N.  Y. 

may    be   made   either   to   the   county  243;  People  i>.  Adams,  135  N.  Y.   471; 

'    ■              r  to  the  assessors,  and  Richardson  1'.  Boston,  :        " 


ao  appeal  from  the  decision  of  the  lat-  Covington  -v.  Rockingham,  9^  N.  Car. 

ter  to  the  superior  court  of  the  county  134;  New  Orleans   Gas  Light   Co.  v. 

may  be  made  within  thirty  days  after  Board  of  Assessors,  31   La.  Ann.  170; 

notice  of  the  decision  and  on  payment  New  Orleans  City  Gas   Light  Co.  v. 

of  the  tax  under  protest.     See  National  Board  of   Assessors,  31  La.  Ann.  475; 

Bank  of  Commerce  v.  lAevi  Bedford,  Louisiana    Brewing  Co.  v.  Board  of 


155  Mass.  313.  Assessors,   41    La.   Ann.   565;  Gay  x 

Under   the   Iowa   statute,  township     Board  of  Assessors,  34  La.  Ann.  370, 
trustees   are  constituted   a  board   for         Under  the  JVem  yeriev  Law  of  1876 


the   equalization    of     aesessments    of  p.  1 163,  the  claim   for   deduction  from 

property   taxable   in  every   township,  taxation  can  be  allowed  only  by  the 

and   have   the   same   power   as  those  assessor  of  the  place  wherein  the  mort- 

nsually    conferred     upon     boards     of  gaged  lands  are  situate.   State  ii.  Jones, 

supervisors.    Keck  v.  Keokuk  County,  40  N.  J.  L.  T05. 

37  Iowa  547.  In  Maine,    the    power   is  conferred 

In  Pennsylvania,  the  appeal  from  upon  assessors,  with  appeal  to  the 
unjust  assessments  for  mercantile  taxes  county  commissioners.  Bath  v.  Whit- 
is  to  the  board  of  mercantile  apprais-  more,  79  Me.  iSz.  And  see  Stickney  v. 
er».  See  Crist  v.  Morris,  11  Phila.  Bangor,  30  Me.  404.  And  In  Illinois, 
(Pa.)  357.  the  board  is  composed  of  the  assessor. 

In  Okio,  the  board  of  equalization  is  town  clerk   and  supervisor,  Hough  v. 

composed   of  the  county  commission-  Hnstings,  18  111.  312  ;  while  In  Oregon, 

ers,  countv    auditor,  and    county   sur-  it   is   the   assessor   and    county   clerk, 

veyor,  States.  Holmes,  10  Ohio  St.  474;  Oregon    Steam    Nav.    Co.   v.    Wasco 

and  in  JVew  Hamf  shire  and   Vermont,  County,  2  Oregon  206 ;   Rhea  V.  Uma- 

the  selectmen  have  authorlt}'  to  review  tilta  County,  I  Oregon  39S. 

the  assessments,  E^es  11.  Boardman,  58  In  Massachusetts,  it  has  been  held 

N.  H.  380;  Briggs'  Petition,  19  N.  H.  that  the  assessors  may   abate  a  tax  as- 

547;    Leach   -v.   Blakely,   34   Vt,   134;  sessed  by  the  assessors  of  the  preced- 

while  in   Kentucky,  it  is  the  board  of  ing  year,     Carleton    tj.   Ashburnham, 

tax  commissioners.  Slaughters.  Louis-  102  Mass.  348.     See   also    Hubbard  -v. 

vllle,  89  Ky.  113.  GarliEld,  102  Mass.  72. 

L«fftlttr  of  Appolatmant. — It  is  es-  The  action  of  a  board  of  review  of 
senlial  to  the  validity  of  the  board  that  which  an  assessor  is  a  member,  Is  not 
it  be  made  up  in  the  manner  provided  Invalid  on  the  ground  that  he  Is  there- 
by statute.  Slaughter  v.  Louisville,  89  by  made  a  judge  in  his  own  cause, 
Kv.  113.  And  see  Hough  t'.  Hastings,  Bratlon  v.  Johnson  Tp.,  76  Wis.  430. 
18  III.  313.   And  if  the  board  is  author-  And  see  Hough  v,  Hastings,  18  III. 
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ferred  upon  one  body  while  the  power  to  review  is  conferred 
upon  another  body.' 

d.  Authority  and  Jurisdiction— (i)  In  General. —  Being 
creatures  of  statute,  boards  of  equalization  and  review  can  act 
only  when  specially  authorized,*  and  the  necessary  jurisdictional 
facts  must  affirmatively  appear.^  The  authority  must  be  strictly 
pursued*  by  a  duly  qualified  full  board,'  though  a  majority  may 

31J;  Rhea  v.  Umatilla  County,  a  Ore-  Nev.  359;  Nixon  u.  Ruple,  30  N,  J. 

gon  398.  L.  58. 

In   TexBB,   etc.,  R.  Co.  v.    Harrieon         Though  where  juHscHctioii  appear*, 

County,  c^  Tex.  119,  the  court  refuged  Bllreasonable  presumption  will  be  made 

to  hold  the  action  of  a  board  of  equal-  in  favor  of  the  regularity  and  validity 

iiation    void,  upon    which    a    deputy  of  their  acts  until  the  contrary  isahown. 

:,  who  was  aUo  a  county  com-  Tainter  v.  Lucbb  County,  29  Wis.  375; 

er,  sat  as  q  member,  where  the  Wauwatosa  Tp.v.Gunyon.as  Wis.  271; 

'""■""     '  ■  :ct  to  the  deputy  Tlerney  v.  Brown,  65  M1»K,  563  ;  7  Atn. 

1  portion  of  the  St.  Rep.  670;  Ilambleton  v.  Dempsej, 


taxpayer  failed  to  object  to  the  deputy     Tlerney  v.  Brown,  65  m1»k,  563 ;  7  Atn. 

assessor  consCitutine  a  portion  of  the     "-   "        '   - " 

board  at  the  time  of  iU  action,  and  it 


t  shown   that  there  was   not  a  4.  See   State  ti.   Hopper,  54  N.  J.  L. 

quorum  without  him.  5441  Madison  County  f.  Smith,  Qj  III. 

1.  See   DuPage  County  r,  Jenks,  65  318;  State  i'.  Allen,  43  111.  456;  Orr  v. 

111.  375 ;  State  If.  Tax  Collector,  39  La.  State    Board   of    Equalization  (Idaho, 

Ann.  530.  1891 ),  38  Pac.  Rep.  416. 

The   Louisiana  statute  constituting  Under  authority  to  the  selectmen  to 

police  juries  "  boards  of  review,"  does  change  an  aaseisment  on  appeal,  It  was 

not  create  a  board  of  equalization  un-  held  that  the  agiessmenl  could  not  be 

der  the  constitution,  but  confers  power  raised.     Leach  v.  Blakely,  34  Vt.  134. 

to  correct  assessments  and  valuations  And  see  Lowell  f.  Middlesex  County, 

and   equalize  assessments  on  all  prop-  3  Allen  fMaes.)  546. 

erties  of  a  like  character  only,  and  does  Ooits. — In  the  absence  of   statutory 

not  confer   power  to  reduce  the  per-  provision,  coats  cannot  be  allowed   I" 


K 


centage  of  assessments  by  wards  or  either  party  on  an  appeal  for  an  abate- 
otherwise.  State  V.  Tax  Collector,  39  ment  of  taxes,  Lowell  v.  Middleaex 
La.  Ann.  530.  County,  6   Allen  (Mass.)    131;  Lowell 

A  body  having  authority  lo  exercise  v.  Middlesex  County,  3  Allen  (Masa.) 

one  of  the  functions  only,  does  not  lose  546;  though  in  some  states,  if  it  appear* 

it  br   assuming   to  exercise  the  other,  to  the  court   that   the   assessors   have 

Paul   I'.  Faciiic  R.  Co.,  4  Dill.  (U.  S.)  acted  with  gross  negligence,  costs  may 

35.  Equalization  and  review  are  entire-  be   awarded  against  them.     People   -o. 

'    different,  and  an  exercise  of  the  one  Carter,  119  N.  Y.  654.   See  also  People 

nction  does  not  exhaust  the  power  v.   Zoeller    (Supreme   Ct.),  15   ;*-   Y. 

or  bar  a  subsequent  exercise   of   the  Supp.  6S4;  Hall  v.  Greenwcnod  County, 

other.     State   v.   Ormaby    County,    7  21  Kan.  17. 
Nev,  392. 

3.  Hamilton   v.   State,   3   Ind.  452; 

Orr  V.   State   Board   of   Equalization  thestatute.Loweltu.MiddlesexCounty, 

(Idaho,  [891),  28  Pac.  Rep.  416.  3  Allen  (Mass.)  550.     But  in  Prtitiiyt- 

They  have  a  special  and  limited  ju-  vania,  interest  may  be  allowed  againat 

risdiction  which  must  be  conferred   in  the  complaining  taxpayer  upon  an  un- 

express  terms.      People   v.  Reynolds,  successful   appeal.     Delaware   Div.  R. 

38   Cal.    113;   Case  v.  Dean,  16  Mich.  Co.  v.  Com.,  50  Pa.  St.  339;  Com.  v. 

12;   People   IP.  Adams,  i2sN.  Y.  471;  Wyoming   Valley   Canal   Co.,  50   Pa. 

State  V.   New   Lindell    Hotel    Co.,  9  St.  410. 

Mo.  App.  450;  Oregon  Steam  Nav.  Co.  S.  Hamilton   v.  State,    3   Ind.    453; 

w.   Wasco    County,    2    Oregon    206;  Slaughter  w.  Louisville,   89  Ky.  113; 

Com.   V.    Luzerne  County  lPa.i8S8J,  People  f.  Parker,  117   N.Y.86;Nova 

15  Atl.  Rep.  548;  Lackawanna  County  Ceasarea,    etc.,    Lodge     v.   Haggerty 

V.  Com.,  56  Pa.  St.  477.  (Ohio),  28  Wkly.  Law  Bull.  67. 

%.  State  V.  Waslioe  CounM',  5  Nev.  In  Hamilton  v.  State,  3   Ind.  4^3,  it 

317;  State  V.  Central  Pac.  R.  Co.,  17  was  held  that  there  being  do  provision 
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act.*  Its  power  cannot  be  delegated,*  though  complaints  may  be 
referred  to  a  committee  of  its  members  for  determination,  and 
their  acts  approved  by  the  full  board.' 

(2)  Boards  of  Equalization. — The  duty  of  boards  of  equaliza- 
tion is  to  adjust  and  equalize  the  valuation  of  property  among 
the  several  districts,  with  a  view  to  an  equitable  apportionment  of 
the  burden,  and  for  this  purpose  they  may  increase  the  aggregate 
valuation  of  one  district  and  decrease  that  of  another.*     But  they 

that   a   less   number   than   the  whole  3.  Bojxe  11.  SebHng,  €6  Mich.  310; 

should  act,  the  board  had  na  authority  Beers  v.  People,  83  111.  4S8;  Porter  v. 

to  act  in  the  absence  of  one  delegate.  Rockford,  etc.,  R.  Co.,  76  111.  561.     See 

The  failure  of  the  records  to  show  also  Yaioo   Delta  Invest.  Co.  -a.  Sud- 

that  the   members  of  the  board  took  doth,  70  Miss.  416. 

the  required   oath   of  office,  has  been  Where  the  equalization  of  an  aesess- 

held  not  to   invalidate  an  equalization  ment  is  referred  to  a  committee  or  the 

made   bj   them.    State    v.    Board  of  board,  whoee  report  is  accepted,  it  be- 

Equalization,  108  Mo.  235.  comes  the  act  of  the  board.     HaUey  v. 

1.  People  V.  Lothrop,  3  Colo,  438 ;  People,  84  111.  89.-  And  the  adoption, 

Connor  t.  Waxahachie  (Ten.  iSSg),  13  after  a  secret  sesBlon.of  a  schedule  of 

S.  W.  Rep.  30;   Ferris  v.   Kimble,  75  equalization  prepared  by  one  of  the  as- 

Tex.  476;     Cooley    v.    O'Conner,   13  sessors,  does  not  afTect  the  validity  of 

Wall.  (U.  S.)  39S,     But  see  Hamilton  the   board's   decision.      New   York   v. 

V.  State,  3  Ind.  452,  Davenport,  g2  N.  Y.  604. 

Where  the  assessor  and  town  clerk  In  Wilson  r.  Weber,  96  III.  454.  it  was 

met  and  org;anized  as  a  board  of  re-  held  that  the  formal  order  ofdistributlon 

view,  no  person  appearing  to  object  to  among  counties,  of  the  share  of  each  for 

A  without  the  local  taxation  of  the  rolling  stock  and 
capital  stock  of  a  railroad,  Is  a  minis- 
terial act  and  can  be  done  by  the  secre- 

111.  413.  tary  at\er  the  adjournment  of  the  t>aard. 

In  Hough  V.  Hastings,  18  III.  312,  it  4.  Orr  r>.  State  Board  of  Equalization 

was  held  that  where  one  member  i»  (Idaho,  189O,  38  Pac,  Rep,  416;  People 

E roved  to  have  been  absent  at  a  meet-  v.  Lotbrop,  3  Colo.  438;  People  n,  Ntch- 

ig  of  the  board, the  burden  rests  with  ols,  49  111.  517;  Getchell  v.  Folk  Coun- 

the  complainant  to  establish  that  the  tj,  51   Iowa  107;   Challiss  v.  Rigg,  49 

other  two  were  present  and  had  com-  Kan.  119;  Boyce  v.  Sebring,  66  Mich, 

plied  with  the  law,  210;  Black  v.  McGonigle,  103  Mo.  193; 

Qaenun.— When  a  quorum  is  present,  State  v.  Roe,  36  N,  J.  L.  86 ;  Kelley  v. 

the  fact  that  one  member  was  excused  Corson,  11  Wis.  i ;  People  v.  Hadley, 

from  voting  does   not   invalidate  the  76  N,  Y.  337.    And  see  State  *,  Hopper, 

proceedings.    State  n,  Gaylord,  73  Wis,  54   N.  J.  L,  544;    Buck  v.  People,   78 

316.    And  in  State  i',   Parker,  32  N.  J.  111.  s6o. 

L.  341,  it  was  held  that  a  member  de<  A  board  or  equalizatian  may  raise  or 

cllning  to  vote  was  to  be  considered  as  lower  the  assessment  of  any  township 

assenting  to  the  vote  of  the  majority,  on  its  own  motion  without  hearing  or 

ir«tlM  of  HMttiig, — The  members  of  evidence  upon    the    individual   assess- 

the   board  should   be   notified  of  the  ments.     Fields  r,  Russell,  38  Kan.  710. 

meeting  and  given  an  opportunity  to  And  see  Hannibal,  etc.,  R.  Co.  v.  State 

attend.     Pike  County  -v.  Rowland,  94  Board  of  Equalization,  64  Mo.  394. 

Pa.  St.  338;  People  i<.   Parker,  117  N,  Should  Be  by  ValtUktlon, — Equalization 

Y.S6.    Butastatuterequirlng  them  to  should  be  by  valuation,  and  a  board  is 

meet  at  a  staled   time   and   place,   is  not  authorized  to  add  a  certain  sum  to 

notice   to   every   member.     People  v.  each   acre   of  land   in   a  townihip,  in 

Lothrop,  3  Colo.  438.  equalizing    the     assessments    of    real 

S,  Either  to  third  persons,  Bellinger  estate  as  between   the  townships  of  a 

f.  Gray,  51  N.  Y.610;  People  v.  Haga-  county.     State  v.  Allen,  43  111,  456. 

dorn,  104  N.  Y,  ,i;i6;  or  to  a  number  of  They  should  add  or  deduct  such  sum 

Its  own  merobers,    Wiley  v.  Flournoy,  upon  the  hundred  as  may  be  necessary 

30  Ark.  609.  to    produce    equalization.      People    v. 
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cannot,  in  the  absence  of  statute,  change  individual  assessments,* 
or  the  valuations  placed  upon  particular  classes  of  property;*  nor 
can  they  increase  the  sum  of  all  the  valuations  of  the  several  dis- 
tricts.' State  boards  are  sometimes  authorized  to  make  original 
assessments  on  particular  classes  of  property,  such  as  that  of 
railroad  and  other  corporations.^ 


Nichols,  49 111.517;  T  at  I  madge  t'.  Rens- 
selaer County,  21  Barb.  (N.  Y.)  611. 
And  Bee  Orr  v.  State  Board  of  Equal- 
ization (Idaho,  189!).  zS  Pac.  Rep.  416. 

InKelley  i;.  Corson.  1 1  WU.  i,itwaB 
held  that  a  board  of  equalization  cannot 
reduce  the  valuation  as  to  a  part  of  the 
land  in  a  town,  without  reducing  all  the 
CBtateB  in  the  same  proportion.  unlesE 
the  part  not  reduced  conBists  of  an  in- 
corporated village.  See  also  Kelley  v. 
Coraon.S  Wis.  181 ;  Hersey  !•.  Milwau- 
kee Countv,  16  Wis;  185. 

1.  San  FranclBco,  etc.,  R.  Co.  v.  State 
Board  of  Equaliialion,  60  Cal.  12;  Wells 
V.  State  Board  of  Equalization,  56  Cal. 
194;  Getchell  v.  Polk  Countv,  51  Iowa 
107 ;  Royce  v.  Jennej,  50  Iowa  676; 
Paul  V,  Pacific  R.  Co.,  4  Dill.  (U.  S.) 
35.  And  see  CummingB  v.  Stark  (Ind. 
18931,  34  ^'  ^'  K=P-  444i  McConkey 
V.  Smith,  73  III.  313. 

The  Etate  board  may  increoae  or 
lower  the  entire  asseaBment  roll  of  any 
county,  and  the  county  board  may  in- 
crease or  lower  the  individual  asseSB- 
mentB  upon  the  roll*  of  their  respective 
Weils    V.   State    Board    of 


Equalization,  5O  Cal.  i 


Cal.i 


)5- 


fr.  State  Board  of  Equalization 
(Idaho,  1890,  18  Pac.  Rep. 416;  Getch- 
ell V.  Polk  County,  ji  Iowa  107. 

But  It  can  under  the  itatutes  of  Ore- 
gon, Smith  V.  Kelly  (Oregon,  1893),  33 
Fac.  Rep.  643;  and  Nibraska.  State 
*.  Edwards,  31  Neb.  369, 

They  cannot  increase  the  valuation 
of  improved  lands  In  a  district  with- 
out also  increasing  the  valuation  of  un- 
improved lands  In  the  same  district. 
People  V.  Nichols,  49  111.  i;i7. 

Board!  of  BqnallasUtm  aJiii  Boaxda  of 
BflTlew.  —  Boards  of  equalization  are 
frequently  endowed  with  the  functions  of 
boards  of  review.  See  Pittsburgh,  etc., 
B.  Co.  -u.  Backus,  133  Ind.  615;  Indian- 
apolis, etc.,  R.  Co.  u.  Backus,  133  Ind. 
609;  Cleveland,  etc.,  R.  Co.  v.  Backus, 
133  lod.  513. 

And  where  a  county  board  is  required 


to  equalize  taxes, -it  is  responsible  for 

the  correctness  of  the  assessment,  and 
cannot  refuse  to  levy  a  tax,  upon  the 
ground  that  it  cannot  ascertaih  from 
the  asseasment  roll,  the  taxable  property 
within  the  county  or  the  names  of  per- 
sons owning  Buch  property.  State  -c. 
Yellowstone  County,  la  Mont.  _i;o3. 

B.  People  «.  Lothrop,  3  Colo.  4:8; 
Kittle  V.  Sherwin,  11  Neb.  65  ;  Kimball 
v.  Merchants'  Sav..  etc.,  Co.,  89  III.611. 

The  aggregate  valuation  cannot  be 
reduced  below  that  returned  by  the  as- 
creased  except  in  such  sum  as  shall  be 
actually  necesgary  and  incidental  to  a 
proper  and  just  equalization.  State  f, 
Edwards,  31  Neb.  369. 

Under  the  Okio  statute,  if  a  board 
undertakes  to  reduce  the  valuation  of 
certain  land,  without  adding  to  other 
parcels  an  amount  equal  to  the  reduc. 
tion,  it  exceeds  its  authority  and  its  ac- 
tion 1«  to  be  disregarded  by  the  county 
auditor";  and  if  he  fails  to  do  so,  and 
transfers  Buch  lands  to  the  new  tax 
duplicate  at  the  reduced  valuation,  the 
error  is  but  a  clerical  one  which  he  may 
be  required  to  correct.  State  -o.  Raine, 
47  Ohio  St.  447. 

4.  See  Taxation  (Corporate), 

Such  authoHty  may  be  constitution- 
ally conferred.  Hannibal,  etc.,  R.  Co. 
V.  State  Board  of  Equalization,  64  Mo. 


561 ;  Coal  Run  Coal  Co.  v.  Finlen,  i 
111.666;  Pacific  Hotel  Co.  v.  Lieb,  S3 
III.  602  ;  Central  Trust  Co.  v.  Wabash, 
etc.,  R.  Co.,  27  Fed. Rep.  14;  SUte Rail- 
way Tax  Cases,  92  U.S.  57s;  Central 
R.  Co.  -a.  State  Board  of  Assessors,  49 
N.  J.  L.  I  ;  Missouri  River,  etc.,  R.  Co, 
f.  Morris,  7  Kan.  210;  Cleveland,  etc., 
R.  Co,  V.  Backus,  133  Ind.  513 ;  Pitts- 
burgh, etc.,  R,  Co.  V.  Backus,  133  Ind. 
625 ;  IndianapoliE,  etc.,  R.  Co.  v.  Back. 
us,  133  Ind.  609,  And  does  not  violate 
the  rule  of  unifonnitv.  Coal  Hun  Coal 
Co.  f.  Finlen,  i34lil.  666. 

Under  the  /oica  statutes,  boards  of 
BupervisorB  do  not  assess  the  railroad 
properly  lying  within  their  respective 
districts;  but  fix  the  proportion  of  the 
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(3)  Boards  of  Review. — As  has  been  said,  the  powers  of  boards 
of  review  are  to  be  strictly  construed,*  and  it  is  only  when  author- 
aggregate  aBBeB«ment  made  by  the  «-  third  its  value.  Illinois,  etc,  R.  Co.  v. 
ecutive  council  which  shall  be  eubject  Stookey.  122  III.  358.  But  see  Chicago, 
to  the  local  taxes  of  their  district.  Illi-  etc.,  R.  Co.  v.  Livingston  County,  68 
nois  Cent.  R.  i>.  Hamilton  County,  73  111,456;  BureauCounty  f.Chicagcetc, 
Iowa  313.  R.  Co.,  44  111.  339. 

AtttHorltr  BMlnrtW,— The  authority  In  Central  R,  Co.  v.  State  Board  of 

of  the  state  boa.rd  is,  in  such  cases,  ex-  AEees£orB.49K.J.L.  i,  It  was  held  that, 

elusive.     People  i>.  Sacramento  County,  under  ■  statute  providing  that  the  state 

S^Cal.  jai.  board  shall  accept  the  valuation  of  the 

And  It  has  been  held  under  the  IIH-  local  assessors  as  a  correct  standard  of 
aai'f  statutes,  that  local  assessors  cannot  value,  it  cannot  take  their  valuation 
assess  a  railroad  right  of  way,  notwith-  when  they  have  illegally  taken  but  a 
standing  the  company  has  by  mistake,  small  percentage  of  what  they  deem  to 
but  without  fraud,  failed  to  return  as  be  the  true  value  of  the  property  as- 
right  of  way  sufficient  area  to  the  state  sessed  by  them. 

board.     Peoria,  etc,,  R.  Co.  -v.  Goar,  But  in   Law   -a.   People,  87   III.  385, 

118  III.  134.  where    the     local     assessora    asEessed 

Mitat  B«  8tilatl7  Oonatmed.— But  property  at  half  its  actual  value,  and 
their  power  Is  to  be  strictly  construed  the  city  board  of  equalization,  after 
and  confined  to  the  designated  classes,  equalizing  it,  assessed  the  property  of 
everything  else  being  required  to  be  as-  railroads  and  other  corporations  on  the 
sessed  by  the  local  assessors.  Chicago,  same  basis,  instead  of  at  its  fair  cash 
etc.,  R.  Co.  V.  Paddock,  7;  111.  616;  value,  as  the  statute  required,  iKeir 
St.  Louis,  etc.,  R.  Co.  v.  Williams,  53  action  was  upheld  as  being  in  accord- 
Ark.  sS;  Louisville,  etc.,  R.  Co.  v.  ance  with  the  constitutional  mandate 
Com.,85  Ky.  198;  Red  Willow  County  requiring  uniformity,  rather  than  the 
V.  Chicago,  etc.,  R.  Co.,  36  Neb.  660.  literal  terms  of  the  statute. 
And  see  Santa  Clara  County  v.  South-  Under  the  JIfMjc sri  statutes  relating 
em  Pac.  R,  Co.,  118  U.  S.  394;  Cal-  to  taxing  railroads,  the  board  of  equal- 
ifomla  v.  Central  Pac.R.  Co.,  137  U.S.  ization  must  adopt  the  same  rates  a» 
l;  San  Francisco  ».  Central  Pac,  R.  Co.,  that  applied  by  the  general  assessors  to 
63  Cal.  469;  49  Am.  Rep.  98;  Atlantic,  property  of  Individuals-  State  v.  Mis- 
etc,  R.  Co.  V.  Yavapai  County  (Ari-  souri  Pac.  R.  Co.,  91  Mo.  137.  And 
*ona,  1889),  31  Pac.  Rep.  768,  see  People  v.  Zoeller  (Supreme   Ct.), 

An  assessment  by  both  would  be  a  15  N.  Y.  Supp.  ^. 

double    assessment,  and    the    one  not  1.  Mercier  v.  tievr   Orleans,  38  La. 

authorized  by  the  facts  is  void.     Chica-  Ann.  958;  State   v.   Covington,  35   S. 

go,  etc.,  R.  Co.  f.  People,  99  111.  464.  Car.  345;  Indianapolis   v.   Sturdevant, 

Repair  and  machine  shops  situated  24    Ind.     391 ;     People    v.     Delaware 

upon  lands  other  than  the  right  of  way.  County,  60  N.  Y.  381 ;  Marsh  u.  Bowen, 

but  connected  with  the  main  line  by  a  12  Abb.  N.  Cas.  (N.  Y.  Supreme  Ct.) 

side  track,  should,  under  the  Idaho  stat-  1 ;  Suydam  v.  Merrick  County,  19  Neb. 

ute,  be  assessed  by  the   local   assessor  155 ;  State  v.  Hudson  County,  46  N.  J. 

rather  than  by  the  board  of  equaliia-  L.   93;    Williamson's   Estate,   153   Pa. 

Uon.     Oregon   S.  L.  R.  Co.  v.  Yeates  St.  508. 

(Idaho,  i8fe),  17  Pac.  Rep.  457.  The  power  to  correct  the  lax  roll 

Talnsthm — nuiOwd  of  Looil  Asmm-  does  not  include  the  power  to  change 

on. — Boards  of  equalization  should  fix  assessments;  the  words  "change"  and 

the  value  of  property  assessed  by  tbem,  "correct"    not    being    equivalent    In 

at  a  fair  valuation,  without  reference  to  meaning.     Oregon  Steam  Nav.  Co.  v. 

the  valuation  tiled  upon  other  properly  Wasco   County,   2   Oregon   206.     Nor 

bv  the  local  assessors.     State  v.  Bet-  does  power  to  correct  and  add  to  the 

tfc,.?**  N.J.  L.  132;  PacificHotel  Co.f.  assessments    returned,    authoiize    the 

Liei),  83  111.  60Z.  board  to  remove  any  names  it  may  judge 

An  assessment  against  railroad  prop-  to  have  been  unlawfully  placed  thereon, 

eriy,   based  upon  a   valuation    a  little  Biggs  v.   Buckingham    (Del.  1893),   3j 

■hove  its  admitted  value,  is  valid,  though  Atl.  Rep.  85S. 

the  town  assessors  have  assessed  other  When  a  board  of  review  is  authorized 

property  in  the  aamc  township  at  one-  to  alter  assessments  under  certain  speci- 
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ized  by  statute  that  they  have  power  to  add  to  the  roll  prop- 
erty omitted  by  the  assessors,*  or  to  strike  out  assessments 
not  properly  made*  or  to  increase  or  decrease  valuations.'    But 


iction.      People  v.  Goldtree,  44  asBesEment   hy  striking  out  the  t 

Cal.  333;  Oregon,  etc.,  Sav,  Bank   i'.  of twonon-residetit eiecutors.andallow 

Catlin,  15  Oregon  342;  McGee  v.  State,  it  to  stand  against  the  resident  executor. 

M  Neb.  149;  People  v.  Adams,  135  N.  People  t;, Coleman, 41  Hun  (N.  Y.)58i. 

Y.47i;Adrianceii.  New  York,  :2  How.  In    Illinois,    they    may    give    relief 

Pr.  (N.  Y.)   ai4i  Shove  v.  Manitowoc,  against    the    assessment    of    property 

57   Wis.   s ;     Bultenuth    v.    St.   Louis  which  ii  exempt.     Preston  v.  Johnson, 

Bridge   Co.,  133   111.  535;   5   Am.   St.  104111.625.     But  in  Louisiana,  tuyna- 

Rep.  545-  bitrators  have  no  power  to  determine 

Boards  of  review  cannot  assess  addi-  what  U  and  what  is  not  exempt.     State 

tional  taxes  for  previous   years   upon  ti.  Board  of  Aagessors,  30  La.  Ann.  361. 

land,  on  a  subsequent  increased  valua-  And   in  Mississifpi,  they  cannot  place 

lion,  after  the  taies  for  such  years  have  exempt  property  on  the  rolls.     Merid- 

been   pi. id.     Sudderth   v,  Brictain,  76  ian  -v.  Phillips,  65  Mius.  363. 

N.  Car.  458.  They  cannot  decide  on  the  legality  of 

1.  Poppleton  1}.  Yamhill   County,  8  a  tax,  Taylor  Tp.  ti.   Moore,  39  Iowa 

Oregon  337 ;  Royce  r.  Jenney,  50  Iowa  605;  the  proper  function  of  the  Ixiard 

676;    King    V.   Parker,   73   Iowa    757.  being  (o  review  the  judgment  exercised 

And   see   Cameron   11.   Cappellcr,    41  by  the  board  of  aeaessora  in  dietribut- 

Ohio  St.   533  ;    Parker   v.  Van  Steen-  ing  the  tax,  not  to  judge  of  its  legality. 

burg,  68  loWa  174;  Connor  v.  Wais-  Matter  of  Lange,  85  N.  Y.  307.     And 

hachie  (Tex.  18S9),  13  S.  W.  Rep.  30 ;  see    State   -u.   Dowling,   50    Mo.    134; 

Ferris  v.  Kimble,  75  Tex.  476.  Babcock  v.  Granville,  44  Vt,  325. 

Under  the  lovia  code,  this  mar  be  Power  to  "correct  and  add  lo  the  as- 
done  after  the  supervisors  have  fixed  sessments  returned,"  and  iiiake"add!- 
Ihe  rate  for  the  year.  Parker  v.  Van  Hon  to  and  correcttonB  of  the  assess- 
Stcenburg,  68  Iowa  174.  ment  list,"  does  not  authorize  the  board 

Whennot  authorized  by  statute,  they  to  remove  names  it  mav  deem  to  be  un- 
have  no  such  power.  Williams  v.  lawfully  thereon.  And  a  statute  pro- 
Greengburgh,  etc.,  Turnpike  Co.,  42  hibiting  it  from  taking  from  the  assess- 
Ind.  171;  Pavey  t.  Greenburgh,  etc.,  ment  list  any  name  legally  appealing 
Turnpike  Co.,  43  Ind.  4D0;  Mantord  u.  thereon,  does  not  by  Implication  em- 
Pleasant  Grove,  etc.  Turnpike  Co.,  power  it  to  remove  a  name  illegally 
42  Ind.  293 ;  Mercier  v.  New  Orleans,  appearing  thereon.     Biggs  v.  Bucking- 

gT   La.   Ann.  958;   Pacific   R.   Co.    v.  ham  {Del,  189a),  23  AtU  Rep.  858. 

ass  County ,J3  Mo.  17;  Paul  i>.  Paci-  In  i'/orjrfa,  the  county  commissioner* 

fie  R.  Co.,  4  Dill.  (U.  S.)  3s;   Powder  have  no   power  to  raise  or  lower  the 

River  Cattle  Co.  v.  Custer  County,  45  valuation  of  railroad  property  assessed 

Fed.  Rep.  323;   Marah  n.  Bowen,  13  by  the  city  comptroller.     Pensacola  v. 

Abb.  N.   Cas.  (N.  Y.  Supreme  Ct.)  1.  Louisville,  etc.,  R.  Co.,  31  Fla.  493. 

The  authority  of  a  board,  under  the  3.  Wells  v.  State  Board  of  Equaliza- 

Wiiconsin  statute,  to  place  upon   the  tlon,   56   Cal.    194;   Pulaski  County  v, 

roll  any  property  known  by  them  to  Board   of   Equalization  Cases,  49  Ark. 

have  been  omitted,  refers  to  tangible  518;   State   v.   Board   of  Asseasors,  30 

property  and  not  to  money  or  credits.  La.    Ann.   361  ;  Collier  v.  Morrow,  90 

Shove  ti.  Manitowoc,  S7  Wis.  5.  Ga.  148;  Fratz  v.  Mueller,  35  Ohio  Sx. 

Under  the  A'uniaj' statute,  they  may  397;   State   v.   Randolph,   3c   N.  J.  L. 

raiseorlowerthe  valuation  placed  upon  427;   Tweed   f.   Metcalf,  4  Micb.  579; 

personal  property,  but  have  no  power  Smith   v.   Jones  County,  30  Iowa  531 ; 

to  assess  property   not  already  listed.  Clark   v.   Norton,  49  N.  Y,  345 ;  Law- 

Poineroy  Coal  Co.  v,   Emlen,  44  Kan.  rence  v.  Janesville,  46  Wis.  364 ;  Sbove 

117;  McCrie  i;.  Emlen,  44  Kan.  124.  v.  Manitowoc,  S7  "is.  5;  Mclntyre  «■. 

3.  Royce   v.  Jenney,   jo    Iowa  676;  White   Creek,   43   Wis.   630;  State  11. 

Harris  v.    Fremont   County,   63  Iowa  Gaylord,  73  Wis.  306;  State  u.  Ormsb^ 

639;      St«te    11.    Ormsby    County,     7  County,   7   Nev.  393;   Pomeroy  Co«l 

Nev.  393.  Co.  -D.  Emlen,  44  Kan.  117;  Gillettv. 
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they   are  usually  authorized  to  make  all   proper   changes   and 
corrections.* 

e.  Necessity  of  Notice— (i)  Of  Meetings  of  Boards  of  Re. 
view. — Whenever  boards  of  review  are  authorized  to  alter  assess- 

:ountjr  commiBBionerB,  On  an  appeal  for 
in  abntement  of  taxes,  are  required  to 

J,  New  Undell  Hotel  Co.,  g'Mo.  App,  estimate  the  property  at  its  fair  cash 

450;   State   -n,   Hannibal,  etc.,  R.  Co.,  value,  irrea  pec  live  of  the   value  placed 

loi  Mo.  110;  State  Railroad  Tax  Cases,  by  llie  assessors  upon  similar  property 

9a    U.   S.  575;  Whilbeck  T.  Mercantile  in  the  same  district.  Lowell  u.  Middle- 

N«.   Bank,    la?  U.  S.  193 ;  Darling  v.  sen  County,  152  Mass.  372. 

Gunn,   50   III.  434;  International,  etc..  In  Indiana,  an  assessment  cannot  l^e 

R.   Co.   V.   Smitli   County,  yTei:.  i.  increased  by  the  auditor,  even  thougii 

And   see   Sioux   Git;,   etc.,  R.  Co.,  v.  the  undervaluation  be  fraudulent.   Wil- 

WashingCon  County,  3  Neb.  30 ;  Hum-  liame  v.  Segur,  106  Ind.  36S.     And  in 

phreye  v.  Safe  Deposit   Co.,   39   Ohio  Florida,    boards    of   county   commls- 

St  60S.  sioncTB  are  without  power  to  raise  or 

Where  property  is  asBessed  forits  full  lower  the  valuation  of  railroad  property 
value,  instead  of  for  Che  value  of  the  assessed  by  the  state  comptroller.  Pen- 
plaintiff's  interest  therein,  it  is  an  over-  sacola  v.  Louisville,  etc.,  R.  Co.,  31 
valuation  to  be  remedied  by  an  applies-  Fla.  yp. 

tion  for  abatement.   Fall  -v.  Marysville,  Power  to  remit  or  reduce  taxes  gives 

19  Cal.  391,  no  authority  to  exempt  from  taxation 

Where  provision  is  made  for  a  refer-  property  which  under  the  law  Is  not  ex- 

encc  to  arbitrators  when   the  taxpayer  empt.  Peoples.  Campbell, 93  N.  Y.  196. 

and  asBcBsor  disagree,   the  arbitrators  ^roneoni  Panaltlea. — In  case  of  erro- 

have  power  to  fix  the  MsesBment  at  the  neous  Imposition  of  the  "  four-fold  tax," 

true  valuation,  regardless  of  the  amount  or  any  other  Irregularity,  the  court  will 

returned   by  ,lhe  taxpayer  or  fixed  by  abate  as  much  as  equity  requires,  leav- 

the  asseisor.  Collier  x'.  Morrow,  90  Ga.  ing  the  rest  in  force.     Perry's  Petition, 

14S.     And  tee  Pulaski  County  Board  of  16  N.  H.  44;  Cocheco  Mfg.  Co.  !>.  Suf- 

Equalization   Cases,  49  Ark.  518.  ford,  ji  N.  H.  455.     And  see  Walker  v. 

An  increase  in  the  assessment  will,  Cochran,  8  N.  H.  166. 

in  the  absence  of  proof,  be  presumed  to  Porertr  ftnd  tnAblllty  to  pay  have  been 

have  been   made  as  a  correction  of  the  held  to  constitute  a  proper  ground  for 

valuation,  and  not  as  a  penalty  which  abatement  by  the  selectmen.     Brigge' 

the  board  had  no  right  to  impose.  Wau-  Petition,  ig  N.  H.  547. 

watosa  o.  Gunyon,  it,  Wis.  371.  1.  See  Poppieton  v.  Yamhill  County, 

On  a  petition  for  abatement,   the  as-  8  Oregon  337;  Weaver  v.  State,  39  Ala. 

sessment  cannot  be  raised.    Lowell  v.  535 ;  Spring   Valley   Water   Works  v. 

Middlesex  County,  3  Allen  (Mass.)  546.  Schottler,  Gi  Cal.  69  ;  Darling  v.  Gunn, 

And   in  Illinois,   the  county  board,  in  50  III.  434;  Smith  v.  Jones  County,  30 

counties  under  township  organization,  Iowa  531 ;  Kingw.  Parker,  73  Iowa  757; 

can    only   increase    the    valuation    on  Parker  i'.  Van  Steenburg,  68  Iowa  174; 

property  assessed  after  the  time  fixed  Slate  i',   Randolph,  35   N,  J.   L.   427 ; 

for  reviewing  assessments  by  the  assess-  State  v.  Hannibal,  etCn  R.  Co.,  10:  Mo. 

or,   town  clerk,  and  supervisor.     Cool-  120;   International,  etc.,  R.  Co.  i>. Smith 

baugh  V.  Hucit,  86  111.  600.  County,  54  Tex.  t ;  State  v.  Myers,  53 

tJnder  the  Nevada  sUtute,  the  board  Wis.  628 ;  Brigs'   Petition,   39   N.  H. 

of  county  commissioners  is  empowered  ^47  ;  Cocheco  Mfg.  Co.'i'.  StralTord,  51 

to  modify,  equalize,  or  discharge   any  N.  H.  455;  Melvin  v.  Weare,  56  N.  H. 

supplemental  assessments,  upon  proper  436;  Carpenter  v.  Dallon,  58  N.  H.  615. 

application    of    the   party   in  interest.  Under  a  provision  that  if  it  shall  ap- 

■  State  V.  Ormsby  County,   7  Nev,  392.  pear  to  the  board  of  review  that  there 

And  In  ^mr  .^Bi/jAirr,  the  selectmen  are   "any    lands,   lots,  or   property   not 

may  atiate  a  tax  for  good  cause  shown,  assessed,   said    board   shall    make   the 

Gove  II.  Newton,  jSN.  H. 359;  Perry's  proper  corrections,"  it   has   power   to 

Petition,  16  N.  H.  44 ;  Brlggs   Petition,  raise  an  asEeesment  by  adding  gtroperly 

SN.    H.    547;  Manchester   Mills  v.  not   included    therein.      Poppieton    v. 

■nchetter,  57  N.  H.  309.  Yamhill  County,  8  Oregon  337. 

Under  the    MaasatkuselH    statutes,  The    action    of    coromlseioners    of 
261 
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ments,  the  parties  affected  should  have  notice  of  the  time  and 
place  of  meeting,'  and  opportunity  to  be  heard  before  the  proceed- 
ings become  effectual  ;^  and  substantial  compliance  with  statutoty 
requirements  on  the  subject,  both  as  to  the  form  of  notice  and 
manner  of  bringing  it  to  the  attention  of  the  taxpayer,  is  essen- 


appea!  in  changing  an  aaseBBment  by  afforded   for  making    sucli    objection, 

city  lots  to  an  aeseesment  by  Ihe  acre,  Bratton  v.  Johnson  Tp.,  76  Wis.  430. 

without  changing  the  value  of  the  en-  But  the  notice  of  a  proposed  increase 

tire  tract,  does  not  invalidate  the  as-  in  an  asteKsment  need   not  epecify  the 

sestment.     Slate   v.   Van  Horn,  40   N.  property  to  be  added  thereto.     Poppte- 

J.  L.  143,  ton  V.  Yamhill  County,  18  Oregon  377. 

1.  Patten  o.  Green,  13  Cal.  335;  Hm-  In    Mclntyre   t>.   White    Creek,   43 

enmeyer  v.  Board  of  Equalization,  81  Wis.  610,  it  was  held  to  be  the  duty  of 

Cal.  114;  Darling  -o.  Gunn,  ijo  111.  424;  the   town   board  of   review  to   notify  a 

People   V.  Ward,  101;  111.    6io;   South  resident  taipayer  before  Increasing  the 

Platte  Land  Co.   v.  Buffalo  County,  7  aGsessor's  valuation  of  his  property;  but 

Neb.   J53;    Alleghany  County  t.  New  that  a  failure  to  do  so  is  a  mere  irregu- 

York   Min.  Co.,  76  Md.  549;   State   v.  larity   not   available   to   avoid    tlie  tax 

Parker,  34  N.  J.  L.  49;  State  v.  Carra-  without  proof  of  substantial  injustice. 


gan,  37  N.  J.  L.  264;  State  v.  Harrison,  The  giving  of  an  inventory  by  H  ti 

59  N.  J.  L.  51 ;   Auer  v.  Dubuque,  65     payer  is  not  an  equivalent  for  a  not 
owa  650 ;  Avery  v.  East  Saginaw,  44     to  him  of  the  assessment,  and  the  ti 


Mich.  587;  Thomas  -v.  Gain,  31;  Mich,  and  place  for  hearing  comptalnta,  and 
155;  14  Am.  Rep.  535;  Dool  v.  Cassop-  he  is  entitled  to  such  notice,  even 
olis,  41  Mich.  j47;Maurer  t>.  Cliff,  94  though  he  willful  ty  refuses  to  make  an 
Mich.  194;  Relfe  v.  Columbia  L.  Ins.  inventory.  Brush  v.  Buk.er,  56  Vt.  143. 
Co.,  11  Mo.  App.  374;  Scott  I'.  Brack-  Wt»A  OoniUInUi  Balilns.— Where 
etl,  89  Ind,  413;  Kuntz  v.  Sumption,  the  assessor  makes  valuations  in  a 
1:7  Ind.  1;  Santa  Clara  County  v.  memorandum  book,  and  after  consul- 
Southern  Pac.  R.  Co.,  tS  Fed.  Rep.  tation  with  the  other  members  of  the 
385;  French  *.  Edwards,  13  Wall.  (U.  board,  raises  them  on  the  final  sssess- 
S.)  506;  Albany  City  Nat.  Bank.  v.  ment,  it  has  been  held  not  such  a  raig- 
Maher,  19  Blatchf.  {U.  S.)  179;  Ex-  ing  of  valuation  as  will  require  a  notice 
change  Bank  Tax  Cases,  ai  Fed.  Rep.  to   be  given  the  owners.     Kisalmmee 

g;   Dean   i^.  Aiken,  48  Vt.  541 ;   Ala-  City  i>.  Cannon,  26  Fla.  3.   And  adding 

ma,  etc.,  R.  Co.  v.  Brennan,  69  Miss,  omitted  property  to  the  rolls  is  not  a 

103;   Kansas    Pac.   R.   Co.  v.  Russell,  raising  of  the  assessment  within  a  stat- 

8  Kan.  5.^8;  Gibbons  v.   Adamson,  44  ute  requiring  a  board  of  equalization 

Kan.  303 ;  New  Orleans  «.  St.  Rome*,  to  give  notice  of  the  raising  of  an  as- 

18  La.  Ann.  17;  New  Orleans  v.  Stew-  sessment.   Jackson  r.  Chizum,  78  Iowa 

art,  a8  La.  Ann.  180.     But  eee  Collier  209;  Kiehl  i'.  Chiium,  78  Iowa  113^ 

V.  Morrow,  90  Ga.  T48.  Joint   or   Common  Ownor*. — In    Per- 

A   statute  conferring  power  upon  a  kins  1:  Zumstein,  4  Ohio  Cir.  Ct.  Rep. 

tribunal  to  finally  dispose  of  the  prop-  371,  it  was  held  Chat  notice  of  intent  to 

erty  rights  of  an  individual,  which  fails  increase    a    valuation,    served  on    an 

to  provide  for  notice,  denies  to  the  cit-  owner  of  an  undivided  interest,  will  not 

izen  due  process  of  law  and  is  uncon-  bind  any  of  the  other  owners  nor  au- 

stitutional.     Kuntz    v.   Sumption,    117  thorize  the  board  to  increase  the  vsl- 

Ind.  I.  uation  even  as  against  the  one   served. 

Tibe   the  3.  Sioui  City,  etc.,  R.  Co.  %:  Wash- 

jiving  it,  inglon   County,  3  Neb,  30;  Hough  i-. 

but  cannot  dispense  witli  notice  alto-  Hastings,      iS     III.     312;     Aileghanv 

gether.     Scott  v.  Toledo,  etc.,   R.  Co.,  County    v.    New    York     R,    Co.,   7'6  * 

4  Ry.  &  Corp.  L.  J.  538.     And  a  stat-  Md.  549. 

utory  provision  that  no  person  shall  be  Though  the  nolice  be  in  due  form,  if 

heard   to  question  the  equalization  of  the   board   fails   to   meet   at  the  time 

an    assessment,  unless  he  shall    have  fixed,   the   levy  is  invalid.     SlaushteT 

first  made   such  objection   before   the  v.  Louisville,  89  Ky.  iia;  Nashville  v. 

board  of   review,  Is    valid  only  when  Weiser,  c;4  III.  146.      And  a   taxpayer 

reasonable    time    and    opportunity    is  has  the  right  to  assume  that  tbe  board 
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tial.*     Notice  may  usually  be  given  by  publication  in  a  newspa^ 

an,  the  time  for  appearance  Is  to  be 
mputed  as  including  (he  dav  of  no- 
e.  HBgenmcj'er  v.  Board  of  Equali- 
Tp.  V.  ftoie,  94  Alch.  116.  But  a  post-  lation,  %i  Cal.  114. 
ponement  at  the  tnstaace  of  the  tax-  Proof  of  Kollce. — The  testimonr  of 
pajer  will  not  affect  the  action  of  the  the  assessor  that  notice  was  dulj 
board.  Faribault  Water  Works  Co.  v.  posted,  and  of  a  person  emplojett  In 
Rice  County,  44  Minn.  11.  his   of^ce  that   during  that   time    he 

The  notice  will  not  justlFj  the  altera-  posted  such  notice,  coupled  with  the 
tion  of  one  class  of  assessments  when  presumption  that  Che  officers  did  their 
it  states  an  intention  to  correct  errors  dutj,  is  sufficient  to  sustain  a  finding 
In  another  class  onlj.  Dool  r.  Casso-  that  notice  was  potted.  Oswego  Coun- 
polis,  41  Mich.  547.  ty  v.    Betts,   6  N.  Y.   Supp.  934;   53 

Motlaa  of  Radnctlon  Hot  NeoeaiazT'—  Hun  (N.  Y.)  63S. 
But  it  is  not  necessary  to  eive  formal  Where  no  written  return  or  special 
notice  of  the  reduction  of  a  tax  be-  mode  of  proof  of  service  of  the  notice 
fore  proceeding  to  collect  it.  Com;  is  prescribed,  the  Fact  of  service  by 
V.  New  England  Slate  Co.,  3  Allen  mail  may  be  established  by  any  proper 
(Mass.)  391,  legal  testimony,  either  oral   or  in  writ- 

1.  Nashville  v.  Weiser,  54  III.  145 ;  ing ;  and  the  oral  evidence  of  the  clerk 
Alleghany  County  v.  New  Yorlt  Min.  that  notice  was  duly  mailed  is  sufficient 
Co.,  76  Md.  J49 :  Cleveland  County  to  establish  the  fact.  Hagentneyer  v. 
V.  Atlanta,  etc.,  R,  Co.,  86  N.  Car.  5+1.     Board  of  Equalization,  8i  Ca!.  314. 

Service  on  the  party's  tenant  is  not  The  absanca  of  notice  cannot  be 
suflicient.  State  v.  Drake,  33  N.  J.  proved  unless  alleged.  King  r,  Parker, 
L.  194.  73  Iowa  757. 

Notice  posted  at  the  city  hall  com-  In  Stell  v.  Watson  (Ark.  1SS9),  11  S. 
plies  with  a  statute  requiring  "  legal  W.  Rep.  8»,  it  was  held  that  failure  to 
notice."  Brunswick  v.  Finney,  54  Ga.  give  notice  required  by  statute,  doea 
._..  r^  ___.,._  _f —  ....  __.,  ----"--'■■--  '-isdiction  of  the  boan' 
.  People,  83  111.  488, 
.8  held  that  notice  need  not  be  give 


A  newspaper  advertisement   signed  for  the  correction  of  any  e 

by  the  city  treasurer  who  is  only  an  formality  not  affecting  the  substantial 

tx  officio  member  of   the  board,  is  not  justice   of    the    tax    Itself.      See   also 

a  notice   by  the   board.     Slaughter   v.  Scammon  z'.  Chicago,  44  111,  169;  State 

Louisville,  89  K^,  iii,       '  v.  Love,  49  N.  J.  E,  135,  af'g-^'j  N.  J. 

Xa  Missouri,  li  is  not  required  that  L.  436;   Marsh  v.   Clark   Countv,   43 

an  actual   personal   notice    be   given.  Wis.  50J;  Mclntyre   v.   White  Creek, 

State   v.   New   Lindell   Hotel   Co.,   9  43  Wis.  630. 

Mo.  App.  450.     But  in  Indiana,  it  has  But  in  the  absence  of  provision  as  to 

been  held  that  a  general   notice  to  the  its  form  and   manner   of  service,   any 

public   by   publication   or   posting,   is  reasonable   notice    is    sufficient.      See 

not   sucb   notice   to  an  Individual  tax-  Farmers',  etc..  Bank  r.  Board  of  Equall- 

payer   as   is  required   to   authorize    a  zation,   97    Cal,    318;     Spring   Valley 

change   in  the  valuation  of  his  prop-  Waterworks   f.  Schottler,  63  Cal.69; 

erty.     Kuntz  i'.  Sumption,  117  Ind.  i.  Faribault   Water   Works   Co.  f .   Rice. 

In  Jfra  Jersey,  where  notice  is  re-  County,  44  Minn.  13;  State  -v.  Board  of 

quired   and  has   not   been   given,  the  Equalization,    loS  Mo.   335;   State    v. 

assessment  will  be   reduced  to  the  val-  Kearney  T p.  (N.  J.  i89J),35  Atl.  Rep. 

uation   made   by   the  assessor,   unless  317;  Black  v.  McGonigle,  103  Mo.  191; 

evidence  is  taken   to  show  Its  insufti-  Stearns  v.  Miller,  15  Vt.  30. 

ciency,  and  application  is  made  under  In  People  v.  Tax  Comr's,  31  Hun  (N. 

the  act  of  ifiSi  to  increase  it.  State  v.  V.)   335,  a   notice   given   to   a   person 

Love,  47  N.  J.  L.436;  and  an  Injunc-  named  asexecutorin  a  will,  two  days 

tion  will   lie  against  the  collection  of  before  the  probate  of  (he  will,  was  held 

the  excess.     Alabama,  etc.,   R.  Co.  r,  to  have  been  properly  given. 

Brennan,  69Miss.  103.  In   Smith   t'.  Ilartl,  61  Vt.  469,  it  was 

Oompntatton  of  Ttme. — When  notice  held  that  a  notice  of  the  day  and  place 

Is  given   to   appear  within   a  certain  of  (he  meeting  of  a  board  of  equaliza- 
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per,^  and  a  statute  prescribing  the  time  and  place  at  which  the 
board  shall  meet  and  hear  complaints,  is  sufficient  notice*     But 

tlon  is   sufficient,   though   it   docB   not  Pulaski  County  Board  of  Equalization 

give  the  hour,  in  the  absence  of  evi-  Cases,  49  Ark.  51S;  Evans  v.  Gage,  i 

dence  that  a  person  complaining   has  111.  App.   201;  Nashville  t.  Weiser,  $^ 

suffered  injury  by  the  omission.  111.  145;  Oregon,  etc.,   R.  Co.  v.  Lane 

KoUoe   alter  eluuics    ie   sufficient  if  County  (Oregon,  1893),  31  Pac.   Rep. 

opportunity  to  be   beard  and  obtain  a  064;  Glenn  u,  Rfline(Ohio),  30  Wkly. 

retnstallment  of   the   original    assess-  Law   Bull.    30;   /n    re   McLean    (Su- 

ment  is  then   given.      Rockafellow  t.  preme  Ct.),6  N.  Y,  Supp.  130. 

Board  of  Equalization,  77  Iowa  493.  In  such  case,  the  Ignorance  of  an  as- 

1.  In  the  absence  of  statutory  provi-  sessment  made  against  a  taxpayer  does 

sion  as  to  the  particular  mode  of  giving  not  excuse  him  for  failure  to    appear 

it.     State  V.   Runyon,  41  N.  J.  L.  98 ;  before  the  board  to  have  it  corrected. 

Slaughter   v.   Louisville,   89   Ky.    III.  iferroneouE.     Nugent  r.  Bates,  51  Iowa 


317 ;  State  v.  Jersey  City,  35  N.  1.  L.  .  Many  cages  hold  that  BUch  provisions 

509;  State  V.  Jersey  City,  38  N.  J.  are  sufficient  to  authorize  the  board 
..  50c.  either  to  raise,  lower,  or  otherwise  alter 
Bnoll  Notlos  OonstltuUoiud. — Provi-  asGesBmentB  as  it  may  deem  just,  wEth- 
sion'  for  such  notice  is  constitutional,  out  further  notice.  State  v.  New  Lin- 
Lamb  V.  Connolly,  iia  N.  Y.  i;3i  ;  dell  Hotel  Co.,  9  Mo.  App.  450;  Baird 
Filhianu.Wheeler,l2sN.  Y.696;Ter-  v.  Williams,  49  Ark.  518;  Collier  v. 
rel  V.  Wheeler,  113  N.  Y.  76;  Matter  of  Morrow,  90  Ga.  148 ;  Scammon  v.  Chi- 
De  Peyster,  80  N.  Y.  565;  Wabash  cago,44lll.a69;  Gillettt/.  LyonCounty, 
Eastern  R.  Co.  v.  Drainage  Dlst.,  134  30  Kan.  166;  State  RailroadTax  Cases. 
III.  3S4.  And  see  Serrlll  v.  New  Or-  qi  U.  S.  575;  Hallo  v.  Helmer,  13  Neb. 
leans,  17  La.  Ann.  J20.  87;  Suydam  v.  Merrick  County,  19  Neb. 
Under  statutes  requiring  notice  to  15s.  And  eee  State  v.  Bonnell,  49  N. 
non-resident  landowners  by  publication  J.  L.  317;  State  Railroad  Tax  Cases,  9a 
In  some  newspaper,  the  notice  need  not  U.  S.  575. 

address    the  landowner  by   name,   but  But  some  of  the  states  have  adopted 

may  simply  deBcrit)e  the  land,  and  an  the  rule  that  additions  cannot  be  made 

error  in  the   number  designating   the  or  valuations  increased,  without  direct 

town  Is   fatal.     Milter   11.   Graham,  17  notice  to  the  person   whose  rights  and 


Ohio  St.  I.  interests  are  thereby    affected.     Sioux 

Clty,etc^R.Co.«.WaBl 
Pac.  R.   Co.,  18  Fed.  Rep.  38?;   State    3  Neb.  30;  South   Platte   Land  Co.  ': 


3.  Santa  Clara  County  v.  Southern     Clty,etc^R.Co.«.WaBhinetonCounty, 


Railroad  Tax  Cases,  ga  U.  S.  575 ;  Hy-  BuSalo  County,  7  Neb.  253 ;  Pattei 

land  V.  Brazil,  etc.,  Coal  Co.,   iiS  Ind.  Green.  13  Cal.  315;  Glasajord  i>.  Dor- 

335 ;  Pittsburgh,  etc.,  R.  Co.  v.  Backus,  sey.a  111.  App.  «i:  Cleghorni'.  Postle- 

133  Ind.  6js;  Gillett  v.  Lyon  County,  wait.43  I"-  428;  Darling  v.  Gunn,  50 

30  Kan.  166;  Spalding  v.  Hill,  86  Ky.  III.  434;  McConkey  v.   Smith,  73    III. 

656;  Methodist   Protestant   Church  v.  313;  Coolbaugh   v.  I  luck,  86  III.  60a; 

Baltimore,  6  Gill  (Md.)  391;  O'Neal  v.  Henlile  v.  KeoU,  68  Iowa  334;  Leav- 

Vir^inla,  etc..  Bridge  Co^  18  Md.  16;  enworth  County  v.  Lang,  8  Kan.  284  ; 

—  f  ~i.  Dec.  669;  Siou.   City,  etc.,  R.  Kansas  Pac.  R.  Co.  v.   Russell,  8  Kan. 


:o.  Ti.  Washington  County,  3  Neb.  30;  yS  \  Allegany  County  v.  Union  Min. 
'eople  V.  Lothrop.  3  Colo.  428 ;  Nixon  Co.,  61  Ua.  545;  Relfe  v.  Columbi 
'.  Rupic,  30  N.  J.  L.  58 ;  State  v.  Run-     L.  Ins.  Co.,  1 1   Mo.  App.  374;  State  t 


I.L.^;St.  Paul  v.  Merritt,  Northern  Belle  Mil),  etc,  Co..  11  Nev. 

7  Minn.  358;  Stale  v.  New  Lindell  Ho-  89;  State  v.  New  Lindell   Hotel  Co.,  9 

telCo.,9'Mo.  App.  450;  Stale  r.  Han-  Mo.  App.  450;  Apgar  r.   Hay  ward,  53 

nlbal,    etc.,  R,  Co.,   101   Mo.   no;   St.  N.  Y.  Super.  Ct.  357;  Oregon  Steam 

Louis,  etc.,  R.  Co.  v.  Worthen,  ji  Ark.  Nav.  Co.  v.  Wasco  County,  1  Oregon 

5J9;  Hambleton  v.  Dempsey,  ao  Ohio  ao6;  Avant  i;.  Flynn(S.  Dak.  1891},  49 

168;  Snellz/.  Fort  Dodge,  4S  Iowa. ^64;  N.   W.   Rep.   15;   Matheaon   v.   Mai- 

Cleveland,  etc.,  R.  Co.  v.  BackuB,   133  oinanie,   ao    Wis.    igi;    Lawrence    v. 

Ind.  513;  Indianapolis,  etc.,  R.  Co.  v.  Janesville,  46  Wis.  36^.     AndseeState 

Backus,  133  Ind.  609;   Smith  v.  Rude,  v.  Kearney  Tp.  {N.J.  189a),  as   Atl. 

etc^  Mfg.  Co.,  131  Ind.  150.     And  see  Rep.  317. 
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a  party,  by  appearing  before  the  board  and  objecting  to  an 
assessment,  waives  notice.* 

(2)  Of  Meetings  of  Boards  of  Equalization. — A  board  of  equal- 
ization may  raise  or  lower  the  entire  assessment  of  any  particular 
district  without  notice  to  the  individual  taxpayers  or  the  people 
of  the  district.* 

/.  Proceedings  of  Boards. — A  board  of  equalization  or 
review  can  act  in  the  equalization  or  correction  of  assessments, 
only  when  sitting  as  a  board  for  that  purpose  ^  at  the  time  and 

In  any  event,  if  the  board  meets  at  Bp«)l»l  Appauuia*.  —  A  taipayer 
KDj' other  time  Or  place  than  that  ap-  does  not  waive  hlK  right  to  object,  how- 
pointed  l>y  law,  notice  of  the  time  and  ever,  by  merely  appearing  In  court  and 
place  must  be  given.  Nixon  v.  Ruple,  resisting  an  entry  of  judgment  against 
30  N.  J.  L.  38;  Slaughter  v.  Louisville,  his  property  for  the  tax.  Nashville  v. 
SgKy.iia.  Welter,  54  III.  145. 

Before  the  enactment  of  the  Kamas  An  appearance  waives  defects  in  the 

stalutesof  1876,  assessments  of  pergonal  notice.  Farmers',  etc.,  Bank  v.  Board  of 

property  could   not  be  changed  except  Equalization,  97   Cal.  318;   and  if  ob- 

on  notice  to  the  owner,  Gillett  i'.  Lyon  jection  is  not  then  made,  the  sufficiency 

County,   30    Kan.    166;    I^avenworth  of  the  acts  of  the  board  cannot  be  af^er- 

County  -D.  Lang.  8  Kan.  187  ;  Kansas  wards  impeached.     Hamilton  v.  Ames, 

Pac.  R.  Co.  V.  "Wyandotte  County,  16  74  Mich.  298.    And  a  defect  in  a  notice 

Kan.  587;   St.   Joseph,  etc.,  R.  Co.  v.  may  be  waived  by  taking  an  extension 

Smith,  19  Kan.  315;  though  a  board  of  of  time  for  payment,  or  by  a  voluntary 

Sualization  had  power  to  change  those  pa^'ment.     Louden  v.  East  Saginaw,  41 

real   estate   without   such   personal  Mich.  18. 

notice.     Kansas  Pac.  R.  Co.  v.  Russel,  PrweiLae  at  Time  of  OhauK*. — If  the 

8   Kan.  J58.     But  \inder   that  statute,  owner  or   his   agent  Is   present  at  the 

power  wag  given  to  such  boards  to  also  time  the  change  is  made  and  knows  of 

change  assessments  of  personal  prop-  such  change,  his  knowledge  is  equiva- 

erty   without   notice.     Gillett  i>.  Lyon  lent  to  notice.  Avant  v.  Flynn  (S.  Dak. 

County,  30  Kan.  166.  1891),  49  N.  W.  Rep.  15;  State  r.  Board 

L  Henkle    -u.    KeoLa,   68  Iowa   338;  of  Equaliiation,  108  Mo.  335;  Faribault 

Hutchinson  v.  Board  of  Equalization,  Water   Works  Co.   v.    Rice    County, 

66    Iowa    35;     Spring    Valley   Water  44  Minn.  12, 

Works  11.  Schottler,  6i  Cal.  69;  Jewell  3.  Hallo    v.   Helmer,    la    Neb.   87 ; 

i;.VaoSteenbufgh,58  N.  Y.85;  Taber  State  ti.  Edwards,  36  Neb.  701 ;  on  re- 

V.  Wilson,  34  Mo.  App.   89;  Brown  -v.  hearing,  31  Neb.  360;  Dundy  v.  Rich- 

Weatberb7,7i  Mo.  152;  State  v.  Board  ardson  County,  8  Neb.  508;  Fields  v. 

of  Equalization,  loS  Mo.  235;  McGee  Russell,  38  Kan.  720;  Spalding  v.  Hill, 

V.  State,  32   Neb.    149;  State  v.  Gay-  86  Ky.  656. 

lord,  73   Wis.   306;    State   v.  Western  9.  Sumner    v.    Colfai    County,     14 

Union  Tel.  Co.,  4  Nev.  338.  Neb.  524. 

In  Collier  i>.  Morrow,  90  Ga.  [48,  it  The   fact  that   the  county  clerk  re- 

waa  held  that  a  taxpayer  availing  iiim-  corded  the  proceedings  of  the  board  of 

self  of  the  benefit  of  a  statute  providing  equalization    in   a   journal   containing 

for  the  selection  of  arijitratora  to  decide  also  the   proceedings  of  the  iKurd    of 

as  to  the  propriety  oF  his  assessment,  county  commissioners,  will   not  inval- 

cannot  complain  that  the  mode  of  as-  Idate  the  action  o(  the  board  of  equal- 

scssment    is    unconstitutional   because  ization ;   especially   where   the   Irregu- 

the  statute   fails  to  make  provision  for  laritles   are   not  such  as  could  mislead 

notice  or  hearing.  a    taxpayer.      Fowler    v.    Ruggell,  45 

One  cannot  complain  that  he  had  no  Kan.  43;. 

legal  notice  of  the  proceeding  when  it  Under  the  Nevada   statutes,   action 

appears   that   it   had   previously    been  may    be    taken    by    the    assessors    to 

twice  continued  at  his  Instance.     Tillis  modify,  equalize,  or  discharge   assess- 

o.  Covington  County, qt  Ala.  396.  And  ments,  irrespective  of  the  character  of 

see  Faribault  Water  Works  Co.  v.  Rice  the   session   of   the   board.      State   v. 

County,  44  Minn.  I3-  Ormsby  County,  7  Nev.  391. 
SS6 
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place  provided  by  law,*  though  statutes,  fixing  the  time  of  meet- 
ing of  boards  of  equalization  before  whom  no  contest  by  parties 
interested  is  contemplated,  are  usually  considered  merely  direct- 

1.  Sioux  City,  etc^  R.  Co.  f.  Wash-  IzationltselforbjitsTnembere.  Weslon 
ngton  Couniy,  3  Neb.  30;  Tierney  i'.  xi.  Monro  "  *''-■-  -  -  •-'-  •■  - 
Brown,  67  Miss.  109;  7  Am,  SI.  Rep.  pie  v.  St 
679;  Yazoo  Delta  Invest.  Co.  ii.  Sud-  (N.Y.)  4. 
doth,  70  MisH.  416;  Powers  v.  Larabee  Adlonnunant  ftom  DK7  to  DbT-— In 
(N.  Dak.  i8gO,  49  N.  W.  Rep.  714.  HaUey  t;.  People,  84  III.  8g,  it  was  held 
And  see  Atchison,  etc.,  R.  Co.  f.  Wil-  that  where  the  board  meel<  upon  the 
■on,  3S  Kan.  175;  St.  Joseph  Lead  Co,  da^  prescribed  by  law  and  adjourns 
».  Sliiams,  loS  Mo.  311;  Hyland  v.  from  time  to  time,  an  equalization  after- 
Brazil,  etc„  Coal  Co.,  128  Ind.  335;  wards  made  will  be  regarded  as  made 
Wiley  1'.  Flournoy,  30  Ark.  609.  And  at  the  meeting  held  on  the  prescribed 
see  Wolfe  r.  Murphy,  60  Miss.  i.  day.  See  also  Chatliss  11.  Rigg,  49  Kan. 

A  provision  requiring  boards  of  re-  119.  And  where  the  statute  authorizes 
view  to  meet  upon  certain  specified  the  tward  to  meet  and  adjourn  from 
days,  is  mandatorr-  Caledonia  Tp.  ii.  day.  to  day  until  the  hearing  of  all 
Rose,  94  Mich.  116.  And  in  Nebraska,  cages  (s  finished,  the  sickness  and  death 
the  power  of  the  county  commtssloners  of  a  member  of  the  board,  and  the 
to  hold  sessions  as  a  board  of  equaliza-  prendency  of  proceedings  for  the  elec- 
tion, is  limited  to  the  period  of  ten  tion  of  his  successor,  are  sufficient  rea- 
davs,  commencing  on  the  third  Mon-  sons  for  an  adjournment  from  day  to 
day  of  June  of  each  year.  Sumner  v.  day.  SI.  Louis  Bridge  Co,  v.  People, 
Colfax  County,  14  Neb.  514,  138  111.  411. 

But  the   failure  of  the  board  to  re-  But  where   it  \%  provided  that  they 

main  in  session  from  day  to  day  until  shall  not   sit  after  a  certain  day,  and 

objections    to    the    assessments    have  they  adjourn  until  a  day  subsequent  to 

been  determined   and  the  proper  cor-  that  date,   their   power  ceases  for  the 

rectlons  made,  will  not  render  the  as-  year.     State  n.  Central  Pac.  R.  Co.,  zi 

sessment  illegal,  where  sufficient  time  Nev.  17a. 

was  given  for  hearing  and  determining  MMtlns  ?T«nuiiwl  Lacal. — In  TIemej 

objections,  and   the   rolls  were   subse-  !■.  Brown,  65  Miss.  563;  7  Am.  St.  Rep. 

quently  approved  by  the  board.   Wolfe  679,  it  was  held  that  the  meeting  of  the 

■V.  Murphy,6o  Miss.  1.  board  of  supervisors  not  held  at  an  au- 

In  People  f.  Queens  County,  82  N.  thorized  time,  will  l)e  presumed  to  have 
Y.  175,  it  was  held  that  the  jurindlclion  been  an  adjourned  meeting,  and  there- 
of a  board  of  supervisors  lo  amend  an  fore  legal,  In  the  atwence  of  proof  that 
assessment  roll,  terminates  with  the  it  was  not  sued  a  meeting  as  might 
levy  of  the  tax  and  a  delivery  of  the  have  been  legally  called  and  held  at 
roll  and  warrant  to  the  proper  officer  that  time. 
for  its  collection.  VaItbz  of  Error  as  M  Tim*. — An  ap- 

Though  the  first   attempt  by  a  board  pearance   before  a  board   at  a  time  or 

to  approve  an  assessment  roll  is  made  place  oth^r  than  that  fixed  by  law  Is  a 

at  an  unauthorized  meeting,  the  assess-  waiver  of  the  defect.    State  v.  Thomas, 

ment  will  be  valid  if  regularly  approved  I?  N.J.    L.    160;    State  v.  Cooper,    S9 

atterwards.Cato  V.Gordon,  63  MiBs.320.  Wis.  ^66.     And  see  Wolfe  ».  Murphy, 

But  when  the  board  has  met  and  acted  60  Miss.    1  ;  Atlantic,   etc..   R.  Co.   v. 

and  the  prescribed   time   has   expired,  Yavapai   County   (Arizo 


any  further  action  by  it  will  be  void.     Pac.   Rep.  76S;  O'Ncil   11.   Tyler   (N. 
Wiley     V.    Flournoi-,    30     Ark.    609;     Dak.  1893),  1:3  N.  W.  Rep.  434. 
Phillips  w.  New  Burfalo  Tp.,  64   Mich,         BnnOara  Kot  Inolnded.— A  statutory 


And  see  State  v.  Central    Pac.  requirement  that  the  assessors  fix  a  day 

R.  Co.,   2t  Nev.  173,     But    see    Nova  for  their  meeting  for  the  revision  and 

Ceasarea,    etc..    Lodge    v.     Haggerty  correction  ofassessments,  declaring  that 

(Ohio),  38  Wk!y.  Law  Bull.  67.  they  shall  continue  in  session  duHng  the 

After  an  assessment  roll  is  equalized  business  hours  of  each  and  every  secular 

and  completed  and  certified  as  required  day,  for  a  period  of  twenty  successive 

by  law,   it  cannot  be  tampered  with  or  days,  means  twenty  successive  seculaf 

cnanged,   either  by  the  board  of  equal-  days.     Walker  v.  Chicago,  56  III.  177. 
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oiy.'     A  method  of  procedure  prescribed  by  statute  is  exclusive 
of  all  other  modes,*  but,  in  proceedings  before  such  boards,  the 

rules  of  practice  in  civil  actions  do  not  usually  apply,*  and  pro- 
vision for  trial  by  a  jury  may  be  constitutionally  omitted.* 

It  is  usually  necessary,  in  order  to  give  a  board  jurisdiction 
to  review  an  assessment,  that  a  complaint,  either  oral  or  in  writ- 
ing, be   filed,*   which  may  be  done  by  anyone  liable  to  assess- 

I.  State  Auditori'.Jackaon  County,65  A  written  complaint  is  necettarj'  in 

Ala.  141;  Perr/  County  p.  Selmn,  etc.,  Nfbraska.     Slate  v.  Dodge  Conn tj-,  lo 

R.  COt  65  Ala.  391.  And  see  St.  Louis  Neb.  sg^;  Suydam  i',  Merrick  Countj, 

BridgeCo.v.  People,  1^8111.411;  Haleey  roNe'b.  ij;.  And  In  Cali/ornia^he  ap- 

V.  People,  84  III.  89;  Silsbee  v.  Stoclile,  plication  muEt  not  only  be  written,  but 

44  Mich.  561;  NaGhvJlJe   Sat'.  Bank  i>.  aUo  verified.    Garrelson  i'.  Santa  Bar- 

NaBlivIIle,  3  Tenn.  Ch.  361;  Faribault  bara  County,  61  Cal.  54. 

Water  Works  Co.  v.  Rice  00^11^,44  But  in  Arkansas  the  board  maj  act 

Minn.  13.  without  complaint  being  made  aeainit 

1.  Sioux  City,  etc..  R.  Co.  v.  Wash-  the  asaesEora'  relurne.     PuUeki   Coun- 

inglon  County,  3  Neb.  30;  State  ti.  New  ty   Bo«rd      -   —       ■■      ■         - 

Lindell  Hotel  Co.,  9  Mo.  App.  450.  Ark.  518. 

When  a  board  has  power  to  adjourn,  Where  a  party  appears  and   roovas 

it  may  do  %o  for  the  purpose  of  correct-  to  set  aside  an  order  increasing  his  as- 

Ing  errors  In  the  previous  proceedings,  aessment    made   without   a  complaint 

Black  V.  McGonlgle,  103  Mo.  191.  being  filed,  such   appearance  does  not 

In  tiie  absence  of  statutory  provision,  confer  jurisdiction  by  relation;  and  the 

the  board  has  Implied  power  to  make  refusal  to  set  aside  the  order  does  not 

such  reasonable  rules  and  regulations  make  it  valid.     People  v.  Goldtree,  44 

as  it  may  deem  best.     Porter  v.  Rock-  Cal.  313. 
ford,  etc.,  R.  Co.,  76  111.  561. 

S.  Poppleton  V.  Yamhill  County,  i 

Oregon  377 ;  People  v.  State  Aaseasors,  davit  it  presented  to  the  commissioners 

J7  Hun  (N,  Y.)  450;  Gager  T>.  Prout,4S  of  appeal,  the  party  presenting  it  has 

)hto  St.  89.  the  right  to  make  an  amended  affidavit, 

Under  the  OrtgoH  statutes,  where  a  and   the   commissioners   are   bound  to 

taxpayer    appears  before    a   board   of  receive  it. 

ei)uaIizatloo  in  pursuance  of  notice,  and  The    statement   and   affidavits   must 

files  an  answer,  it  is  not  necessary  that  clearly  entitle  the  taxpayer  to  the  de- 

a  reply  to  such  answer  be  filed.     Pop-  sired  relief.     People  v.  Tax  Com'rs,  33 

pleton    V.    Yamhill    County,    18  Ore-  Barb.  (N.  Y.)  iiti.     And  see   State  v. 

gon  377.  Thompson,  2  N.  H,  336;  Slaughter  v. 

4.  RiMB  r.  Crawford  County,  16  Kan,  Louisville,    89    Ky.    iia;    Bratton    v. 

411;  Cocheco  Mfg.  Co.  V.  StraSord,  51  Johnson   Tp.,  76   Wis.   430.    In   Nrw 

N,  H.  455 ;  Davis  v.  Clinton,  55   Iowa  Hamfshire,  an  applicant  to  the  select- 

549.    And  see  Dunleith,  etc..  Bridge  Co.  men    for   abatement,  is   not   bound   to 

V.  Dubuque  County,  5;  fowa  558,  show  cause  before  the  hearing;  and  If 

The  court  may,  in  its  discretion,  send  they   neglect    unreasonably   to    afTord 

an  issue  to  a  jucy.     Cocheco  Mfg.  Co.  him  a  hearing,  he  may  apply  by  petition 

V.  StrafTord,  ji  N.  H.  455.  to  the  circuit  court.     Melvin  v.  Weare, 

B.  State  V.  Northern  Belle  Mlll.etc.,  56  N.  H.  436. 

Co.,    II    Nev.    89;    State   t>.   Washoe  The  complaint  may  be  amended  10 

CounU',  14  Nev.  140;  State  v.  Central  as  to  limit  it  to  certain  parcels  of  prop- 

Pac.  R.   Co.,   17  Nev.   359;   Griswold  erly.     Lowell    v.    Middlesex    County, 

V.  Union  School   Dist^   34  Mich.  361 ;  146  Mass.  403. 

People  11.  Goldtree,  4^  Cal.  313;  Los  When  a  list  or  return  Is  required,  Its 

Angeles  v.  Los  Angeles   City    Water  rendition  in  the  prescribed  manner  and 

Works  Co.,  49  Cal.  638;  State  v.  Dodge  form  is  a   condition   precedent  to  the 

County,  ao  Neb.  ■595;  Suydam  v.  Mer-  right  to  relief,  and  when  rendered  it  is 

rick  County,  ig  ^eb.  15^;   Slaughters,  conclusive    upon    the    taxpayer.     See 

Louisville,  89  Ky.  iii;  People  v.  Lots  infra,  this  title.  Remedies  far  Erro- 

In  Ashley,  tiz  111.397;  People  v.  For-  meoui  and  Illegal  Taxation,  sub-title, 

neat,  30  Hun  (N.  Y.)  340.  General  Rigkis  ef  the  Tanfayor  ai  4o 
35  C.  of  L.— 17                        267 
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ment,'  whether  the  injustice  is  caused  by  overvaluation  of  Kis 
own  property  or  undervaluation  of  that  of  others.*  Boards  may 
generally  act  upon  their  own  knowledge  or  personal  examina- 
tion, or  any  other  information  or  evidence  satisfactory  to  them- 
selves,^  though  some  statutes  only  authorize  boards  of  review  to 

RemedUi.  And  sec  also  supra,  this  relief,  a  mortgagor  can  ask  for  a  correc- 
title,  Listing:  tlon  of  the  a&aeBEment  of  the  mortea- 
1.  Dundee  Mortgage,  etc.,  Co.  v.  gee's  interest  as  well  as  his  own.  De- 
Charlton,  31  Fed.  Rep.  192.  And  aee  trolt  i^.  Board  of  Assessors,  91  Mich.  jS. 
Dewey  v.  Stratford,  40  N.  H.  303;  In  Re  Dea  Moines  Water  Co.,  48 
Carpenter  v.  Dalton,  58  N.  H.  615J  Iowa  334,  it  was  held  that  no  one  has  a 
Sta,te  T.  Edwards,  36  Neb.  701.  right  to  appear  liefore  a  board  of  equal- 
In  Griswold  v.  Union  School  Dist.,  ization  as  a  party  to  a  proceeding,  and 
34  Mich.  363,  it  was  held  that  a  board  have  another  e  asscsBment  corrected  or 
01  review  can  examine  the  assessment  raised.  See  also  Gilkej' f .  Merrill,  67 
roll,  and  review  a  valuation  o(  property  Wis.  459. 

thereon,  only  on  application  of  a  party  A  city  interested  on  account  of  Ita 

concerned.     See  also  People  v.  Forrest,  revenues    may   make    the    application 

96N.  Y.544;   Thatcheri-.   People,  79  through  Its  mayor.     St  Louis   Bridge 

III.  ,599.  Co.  u.  People,  laS  Hi.  422. 

Non-resident  taxpayers  are  entitled  AHMnnenUflirBNMflti. — Oneagalnst 

to  apply  for  the  abatement  of  an  Illegal  whom  benedts   are  assesiied,  but  whose 

or  unjust  tax,  equally  with   residents,  land  Is  not  taken,  cannot  show  an  ex- 

upon  complying  with   the  requisitions  ceasive  valuation  upon  lands  which' are 

of  the  statute  ;  and  such  compliance  will  taken,  but  only  that  his  property   was 

be  presumed  where  there  is  no  palpable  not  benefited  to  the  amount  of  the  as- 

■-'  -■       -'       -'-          '  '"--        Winni-  sessment.       St.    Louis     v.    Speck,    67 
Mo.  403. 
S.  Gri«woid   V,  Union  School   Dist^ 

Mass.  4S0';  Dewey  v.  Stratford,  40  N.  34  Mich.  163:  Case  v.  Dean,  16  Mich. 

H.  303.  II ;    Grand    Rapids    v.   Welleman,   S5 

A  conveyance' of  land  to  trustecE  to  Mich.  334;  Republic  L.  Ins.  Co.  r.  Pol- 

•ecure  an  indebledneas  is  only  a  mort-  lak,  75   III.  393;   St.  Louis,  etc.,  R.  Co. 

gage,  and  does  not  preclude  the  owner  v.  Surrell,  88  111.  53J ;  Pulaski   County 

from   claiming   the    title    in    fee,   and  Board  of   Equalization  Cases,  49  Ark. 

seeking  relief   against   an   illeeal   tax.  518;   Grimes   v.   Buriington,   74   Iowa 

Flint,  etc.,  R.  Co.  v.  Auditor  Gen'l,  41  123;  Smith   v.  Jones  County,  30  low* 

Mich.63s.  531;    Hannibal,   etc.,   R.   Co.  r.   State 

A  bank  and  Its  receiver  have  no  such  Board  of  Equal  ization,  64  Mo.  294;  State 

interest  in  the  stock  as  to  warrant  an  v.  Hannibal,  etc.,  R.  Co.,  101   Mo.  i3o; 

application  by  them  for  an  abatement  Mclntyre  v.  White  Creek.  43  Wis.  610; 

of  the  tax  on  the  shares.  People  !■.  Wall  Shove  r.  Manitowoc,  57  Wis.  7;   State 

St  Bank,  39   Hun   (N.  Y.)   s^S-     But  t.  Roe,  36  N.  J.  L.  86;   Fields  r.  Rus- 

where,  under  a  state  law,  the  bank  fur-  sell,  38  Kan.  730;  New  York  v.  Daven- 

nishes  the   assessor  with   a  list  of  iu  port,  92   N.  V.  604;   People  ii.  Had  ley, 

shareholders,     and      practically    itself  76  N.  Y.  337. 

makes  the  return,  it  may  petition  for  an  They  may   avail  themselves  of  such 

abatement.     National    Bank  of   Com-  means   of   information   as   they   deem 

merce  f.  New  Bedford,  155   Mass.  313;  necessary.      Kansas    Pac.    R.   Co.    i>. 

Price  V.  Kramer,  4  Colo.  546.  Riley  County,  20  Kan.  141 ;   Baird   v. 

1.  Dundee    Mortgage,    etc.,    Co.   v.  Williams,  49  Ark.  518;  Nova  Ceasarea, 

Charlton,  33   Fed.  Rep.   193.     And  see  etc..  Lodge    t.    Haggerty   (Ohio),    38 

Walsh  V.  King,  74  Mich.  354;  Auditor  Wkly.  Law  Bull.  67.     But  they  cannot 

Gen'l  r.  Jenkinson,  90  Mich.  523;  Mer-  act    arbitrarily    without  any  evidence 


.   Edwards,    26   Neb.    701;    State   v.  Mueller,   35   Ohio  Si.   397;    Dundj 

.andolph,  25  N.J.  L.  437.  Richardson  County,  8  Neb,  508;   I 

Under   a   provision    permitting  any  pie  v.  Reddy,  43   Barb.  (N.  Y.)   1 

,  ereon  whose  property  is  assessed,  on  People  v.  Ilowland,  61   Barb.  (N. 

aufficient    cause   shown,   to    apply  for  373;  People  v.  Dykes  (Supreme  Ct.), 


>y  Google 


TAXA  TION.  EqiullAtian  ud  EevlBW. 

act  upon  evidence  formally  taken,*     The  burden  of  proof  ri:sts 
with  the  taxpayer  to  establish  facts  entitling  him  to  relief.^ 

g.  The  Determination. — An  assessment  will  be  modified  or 
altered  only  to  the  extent  that  it  is  unlawful  or  unjust,'  and,  as  a 


19  N.  Y.  Supp.78;  Fond  du  L«c  Water 
Co,  t:  Fond  du  Lac,  82  Wis,  322. 

If  a  board  of  review,  arbitrarily  and 
against  all  evidence  before  it,  fiies  the 
valuation  of  land  beyond  its  real  value, 
an  injunction  will  lie  to  restrain  llie 
tale  of  the  land  for  the  tax.  Tainler  v. 
Lucas  Count}',  39  WU.  375. 

In  McMorran  p.  Wright,  74  Mich. 
356,  it  was  held  that  a  board  cannot 
make  a  rule  prohibiting  proof  of  erro- 
neous assessment,  unless  the  plaintiff 
appears  in  person  and  submits  to  oral 
examination. 

In  Hagenmeyer  v.  Board  of  Equal- 
ization, 83  Cal.  3C4.  an  order  of  the 
board  was  held  conclusive  that  it  acted 
upon  proper  evidence,  unless  its  record 
showed  affirmatively  that  it  did  not. 
And  a  complaint  merely  stating  the 
plaintiff'stestimony,  and  that  tbe  board 
refused  to  reduce  the  valuation  there- 
from, without  stating  Chat  it  was  the 
only  evidence  presented,  does  not  show 
that  the  board  acted  In  disregard  of  alt 
evidence.  Tainter  v.  Lucas  County, 
iQ  Wis,  375-  See  also  Lo  Salle,  etc.,  ft. 
Co.  -v.   Donoghue,  127  111.  37. 

The  affidavit  of  a  taxpayer  is  not  con- 
clusive under  the  New  Torh  statute. 
People  V.  Tax  Com'rs,  40  Barb.  (N. 
Y.)  334- 

I.  A  determination  not  based  upon 
evidence  being  void.  Shove  v.  Mani- 
towoc, s7  Wis.  .5;  Phillips  n.  Stevens' 
Point,  "as  Wis.  594;  State  i>.  Dodge 
County,  36  Neb.  59^.  And  see  State  v. 
McClurg,  17  N.  y  L.  353.  See  also  as 
to  a  former  Wisconsin  rule,  Mclntyre 
■V.  White  Creek,  43  Wis.  630;  Wilson  v. 
Heller,  33  WU.  4^7. 

The  fact  that  the  board  of  equaliza- 
tion fixes  the  same  valuation  for  the 
property  of  a  railroad  company  that  It 
did  for  preceding  years,  does  not  raise 
such  a  presumption  that  it  acted  arbi- 
trarily and  without  evidence  as  will 
overcome  the  legal  presumption  that  it 
honestly  discharged  its  duties.  State 
:■.  Hannibal,  etc.,  R.  Co.,  101   Mo.   120. 

Under  the  Oregon  statutes,  a  deduc- 
tion in  indebtedness  claimed  before  a 
board  of  equalization,  in  order  to  be  al- 
lowed, must  be  presented,  and  Che  par- 
ticular IndcbtedneSE  must  be  specified 
and  sworn  to.  Oregon,  etc.,  Sav.  Bank 
V.  Catltn,  15  Oregon  343. 


Under  the  Nevada  statutes,  the  state- 
ment of  the  assessor  before  the  board 
of  equalization  as  to  the  value  of  prop- 
erty, K  competent  evidence,  upon  which 
It  is  authorized  to  act.  State  t>.  North- 
ern Belle  Mill,  etc.,  Co.,  13  Nev.  89. 

The  evidence  is  required  lo  be  con- 
tined  lo  the  value  of  the  propertj*  in 
question ;  comparison  with  the  valua- 
tions on  other  property  similarly  sit- 
uated Is  not  admissible.  See  Chicopee 
■V.  Hampden  County,  16  Gray  (Mass,) 
38;  Haven  t>.  Essex  County,  155  Mass. 
467;  Lowell  -o.  Middlesex  Countv,  153 
Mass,  371;  While  is.  Portland  (Conn. 
1S93),  2O  Atl.  Rep.  343;  Alabama  Min- 
eral Land  Co.  T/.  Perry  County,  95 
Ata.  105;  State  v.  Bienville  Water 
Supply  Co.,  89  Ala.  33s;  Redd  v.  St. 
Francis  County,  17  Ark.'4i6.  Contra, 
Manchester  Mills  v.  Manchester,  38  N. 
H.  38.  And  see  Lowell  v.  Middlesex 
County,  146  Mass.  403. 

a.  People  *.  Davenport,  91  N.  Y, 
574;  New  Orleans  Cotton  Exchange  v. 
Board  of  Assessors,  37  La.  Ann.  433; 
State  V.  Abbott.  43  N.  J.  L.  109;  State 
*.  Hudson  Counly,  46  N.  J.  L.  93; 
Jones  -v.  Tiffin,  34  Iowa  190;  People 
■0.  Adams  (Supreme  Ct.),  10  N,  Y. 
Supp.  395, 

An  affidavit  that  the  deponent  has 
no  property  In  the  ward  subject  to  tax- 
ation, is  sufficient  and  conclusive,  unless 
controlled  by  other  evidence.  State  v. 
McClurg,  27  N.  J.  L.  353. 

8.  State  V.  Randolph,  35  N.  J.  L,  427; 
Cocheco  Mfg.  Co.  v.  Strafford,  si  N. 
H.  453 ;  Pensacola  v.  Louisville,  etc, 
R.  Co.,  31  Fla.  493.  And  see  infra, 
this  title.  Remedies  for  Brroneoni  and 
Illegal  Taxation,  sub- tit.,  General 
Rights  of  tic  Taxpayer  as  to  Remedies. 

Where  a  person  is  overtaxed  for 
some  of  his  property,  and  undertaxed 
to  an  equal  or  greater  extent  for  other 
property,  in  the  same  assessment,  he  is 
not  entitled  to  an  abatement,  but  only 
to  a  correction  of  the  erroneous  form  of 
the  assessment  when  it  is  injurious  to 
him.  Edes  II.  Boardman,  58  N.  H.  580. 
And  see  Lowell  v.  Middlesex  County, 
133  Mass,  373 ;  State  v.  Cincinnati,  etc., 
R.  Co.,  13  Lea  (Tenn.)  500. 

If  taxable  and  non-taxable  property 
are  joined  in  one  assessment,  but  the 
whole  amount  fs  not  greater  than  the 
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general  rule,  the  property  should  be  estimated  at  its  fair  cash 
value,  irrespective  of  the  value  placed  by  assessors  upon  other 
property,*  though,  where  other  assessments  are  too  low,  some 
decisions  hold  that  a  reduction  will  be  made  if  the  taxpayer  is 
thereby  compelled  to  pay  more  than  his  just  share  of  the  ag- 
gregate tax*  Usually  the  board  is  authorized  merely  to  deter- 
mine  what  alterations  should  be  made  and  to  direct  the  assessors 
to  make  them;*  and,  if  the  assessors  refuse  or  fail  to  act,  they 


tamed. 

:  (jemand  that  aa 
assessment  be  reduced  because  claims 
have  been  preeented  agaEnst  the  estate, 
which  are  not  admitted,  but  contested. 
People  V.  Tax  Coni'rs,  34  Hun  (N. 
Y.)  S06. 

In  Boston,  etc.,  R.  Co.  v.  State,  64 
N.  H.  490,  it  was  held  that  where  a  tax 
la  reduced  on  appeal,  the  amount  abated 
Is  to  be  allowed  on  a  Eubeequent  tax. 

Where  any  alteration  is  made  in  the 
aggregate  valuation,  the  additions  or 
deductions  so  made  may  be  expressed 
in  any  form  which  may  by  calculation 
be  reduced  to  a  percentage.  Case  v. 
Dean,  16  Mich.  12. 

1.  Ives  V.  Goshen  (Conn.  1893),  26 
At).  Rep.  845;  Lowell  v.  Middlesex 
County,  152  MaEB.  371 ;  People  v.  Lots 
in  Ashley,  112  Til.  297 ;  Illinois,  etc^  R., 
etc.,  Co.  f.  Stookey,  122  111.  358;  Georgia 
Midland,  etc.,  R.  Co.  -d.  State,  89  Ga. 
^q;.  And  see  Canlield  -o.  Baylield 
County,  74  Wis.  60. 

But  if  Ihey  reduce  it  to  the  rate  of 
valuation  at  which  other  property  baa 
been  assessed,  their  action  cannot  be  ob- 
jected to.    Darling  v.  Gunn,  50  111.  434. 

Where  the  statute  prescribes  a  rule 
for  the  valuation  of  a  certain  class  of 
property,  it  cannot  t>e  varied  from,  al- 
though the  assessors  have  wrongfully 
assessed  other  descriptions  of  property 
at  less  than  their  value.  People  v.  Dela- 
ware County,  60  N.  Y.  381. 

In  People  v.  Lots  in  Ashley,  122  III. 
297,  an  assessment  at  the  fair  cash  value 
of  the  property  was  held  not  excessive, 
even  though asBeBsments  were  made  by 
other  assessors  on  adjoining  lands  at 
only  one-third  their  value.  See  also 
ChalliBB  V.  Rlgg,  49  Kan.  119. 

In  New  jfersey,  the  taxpayer  must  ap- 
ply to  have  the  tow  assessments  raised, 
but  he  cannot  have  a  reduction  of  hia 
See  State_ii.  Randolph,  2<;  N.  ]. 


V.  Segoine,  53  N.  J. L.  339. 


Reduction  Unit  Be  UnltORU. — In  equal- 
izing the  assessment  roll  of  the  county 
the  board  is  not  authorized  to  reduce 
the  valuation  as  to  part  of  the  land  in  a 
town,  and  not  reduce  all  the  real  estate 
in  the  same  town,  unless  the  portion 
not  reduced  consists  of  an  incorporated 
village.     Kelley  v.  Carton,  11  Wis.  i. 

3,  People  V.  Carter,  109  N.  Y,  576; 
People  I'.  Ganley,  8  N.  Y.  Supp.  563; 
56  Hun  (N.  Y.)  639;  People  v.  Keator, 
67  How,  Pr.  (N.  Y.  Supreme  Ct.)  277; 
Manchester  Mills  -v.  Manchester,  57  N, 
H.  309.  And  see  Cummings  v.  Nation- 
al Bank,  loi  U.  S.  153;  Phillips  v. 
Stevens'  Point,  25  Wis.  ^94. 

But  in  order  to  authorize  the  reduc- 
tion, the  average  rate  of  other  assess- 
ments must  be  lower.  People  i>.  Badg' 
ley,  138  N.  Y.  314. 

In  People  V.  Ganley,  8  N.  Y.  Supp, 
.^63;  56  Hun  (N.  Y.)  639,  it  wa«  held 
fill  be  reduced  to 
;tual  value  where  all 
assessed  at  that  rate, 

law.  See  also  People 
v.  Zoeller  (Supreme  Ct.),  15  N.  Y, 
Supp.  6S4.  . 

3.  Keck  V.  Keokuk  County,  37  Iowa 
547;  Weaver  v.  State,  39  Ala.  535; 
Farmers',  etc.,  Bank  v.  Board  of  Equal- 
ization, 97  Cal.  318;  State  v.  Board  of 
Assessors,  30  La.  Ann.  361.  And  see 
Connor  v.  Waxahachie  (Tex.  1S89}, 
13  S.  W.  Rep.  30;  Feiris  v.  Kimble,  •ja 
I'ex,  476 ;  Duck  t.  Peeler,  74  Tex.  a68"; 
Gay  V.  Board  of  Assessors,  34  La.  Ann. 
370;  People  V.  Clapp  (Supreme  Ct.), 
19  N.  Y.  Supp.  53! ;  People  v.  Zoeller 
(Supreme  Ct),  15  N.  Y.  Supp.  684. 
But  see  Boody  v.  Watson.  64  N.  H.  163, 
Where  a  board  of  equalization  ex- 
.uthority  In  correcting  an 
own  judgment,  instead  of 
to  be  done,  it  is  immaterial, 
Tor  is  such  that  its  correc- 
tion is  a  mere  ministerial  duty.  Weaver 
V.  State,  39  Ala.  535. 

Statutes  prohibiting  the  enjoining  or 
otherwise   prevenllog  the  collcctiJon  of 


one-fifth  of  its  a 
other  property  ii 

Is  prohibited  h 


e"or  by  it 

directing  it 
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may  be  compelled  to  do  so  by  the  court,  under  a  writ  of  man- 
damus ^ 

h.  Conclusiveness  and  Effect.  —  The  acts  of  boards  of 
equalization  and  review,  in  passing  upon  assessments,  are  judicial 
in  their  nature,*  and  their  determination  is  conclusive  and  cannot 
be  attacked  collaterally,'  unless  their  action   or  determination. 

t*x(s,  do   not  prevent  the  issuance  of  III.  625;   llHnoU,  etc.,  R.,  etc^  Co.  -u. 

an  order  to  the  county  auditor  to  cor-  Stookej,  ii3  III.  358;  People  v.  Lots  In 

rect    hU    tax   lists  b;'    deducting    the  Ashlej,  :ii  111.  397;    Republic   L.  Ins. 

amount  of  an  unauthorized  increaBe  in  Co.   i'.   Pollak,  75  111.  391;   Coat  Run 

the   valuaMon    of   properly.     State   v.  Coal  Co.  f.  Finlen,  114  111.  666;  People 

Cromer,  35  S.  Car.  313;  States.  Boyd,  v.    Big   Muddy  Iron   Co.,  89   III.116; 

35  S.  Car.  233.  Morgan  v.  Smichson,  9  111.  368;  West 

t.  State  V.  Board   of   AisessorE,  30  Bend  Tp.  i>.  Brown,  47  lowaij;  Grand 

La.    Ann.    J6l.      And     see    State   v.  Rapids   v.    Welleman,   85   Mich.   134; 

Cromer,  35  S.  Car.  113;  Wood  -o.  Mc-  Case  v.  Dean,  16  Mich.  12;  Atty.  GenU 

Outre     (Supreme     Ct.),     17     N.     Y.  v.  Sanilac  County,  4a    Mich.  7a;   Wil- 

Supp.  659.  liams  t.  Saginaw,  51  Mich.  120;  Kittle 

The  officers  required  to  make  the  cor-  v.  Shervin,  11  Neb.  65;  Ward  v.  Beate, 

rectlons  act  ministerially  and  can  juati-  91  Ky.  60;  Oregon  Steam   Nav.  Co.  v. 

fy  a  refusal  only  upon  the  ground  that  Wasco  County,  2  Oregon  306;  State  v. 

to  do  to  would  violate  the  constitution  Central  Pac.  R.  Co.,  36  Nev.  171;  State 

of  the  state.  Mix  v.  People,  72  111.  241.  v.  Randolph,  z<  N.  J.  L.  427;   Pickens 

In  People  v.  Ohtario  County,  85  v.  Henderson  County,  113  N.  Car.  6^; 
N.  Y.  333,  it  waa  held  thai  where  a  de-  Clinton  School  Dist.'s  Appeal,  56  Pa. 
cision  of  the  state  assessors  equalizing  St.  315 ;  Moore  v.  Taylor,  147  Pa.  St. 
and  correcting  an  assessment  roll,  is  4S1.  And  see  Canfield  v.  Bayfield 
forwarded  to  the  clerk  of  the  board  of  County,  7^  Wli.  60;  People  v.  Gold- 
(upervisors  within  the  time  prescriljed  tree,  44  Cal.  333 ;  San  Jose  Gas  Co.  v. 
by  law,  the  board  Is  bound  to  enforce  January,  57  Cal.  614;  Monroe  v.  New 
the  decision,  and  may  be  compelled  to  Canaan,  43  Conn.  309;  Methodist  Pro- 
do  so  by  rnasilamuj,  even  though  the  testant  Church  v.  Baltimore,  6  Gilt  . 
annual  cession  of  the  board  has  been  (Md.)  391;  Com.  v.  Cary  Imp.  Co.,  98 
adjourned.  Mass.     19;     Exchange    Nat.     Bank    v. 

OwtlOTMl. — On  the  assessors' failure  Miller,  19  Fed.  Rep.  373;  Rhoads  v. 
to  aci.  the  proper  correction  may  be  Cushman,  45  Ind.  8^;  Center,  etc^ 
ordered  in  a  ceWi'cr an'  proceeding.  Road  Co.  i>.  Black,  32  tnd.  466;  Pitts- 
Keck  V.  Keokuk  County,  37  Iowa.  547.  burgh,  etc.,  R.  Co.  v.  Backus,    133  Ind. 

1    Stanley  I..     Albany    County,    121  633;  International,  etc.,  R.  Co.  ».  Smith 

U.  S.  ^3S ;  People  v.  Goldtree,   44  Cal.  County,  54  Tex.   i ;   Houston,  etc.,  R. 

323;  Moore  I'.  Taylor,  147  Pa.  St.   481  ;  Co,  v.  Presidio  County,  53  Tex.  518; 

Griswold   v.   Union    School    Dist.,    34  Green  Bay,  etc.,  Canal  Co.  v.  Outaga- 

Mlch.  162  ;  State   v.    Dowling,  50  Mo.  mie  County,  76  Wis.  587. 

,    SI.    Louis    Mut.    L.  Ins.  Co.  v.  Where  a   question   of  valuation   for 

^MD.  463;  St.  Louis  Bridge,  taxation  has  once  been  regularly  re- 
o,  V.  People.  127  III.  637;  ferred  to  the  proper  board  of  equaliza- 
East  St.  Louis,  etc.,  R.  Co.  v.  People,  Bon,  the  valuation  of  that  tribunal  is 
119  III.  182;  Oregon  Steam  Nav.  Co.  v.  final.  Texas,  etc.,  R.  Co.  ?>.  Harrison 
Wasco  County,  3  Oregon  3o6;  New  County,  54 Tex.  119.  The  courts  can- 
York  V,  Davenport,  92  N.  Y.  604;  not  substitute  their  judgment  for  that 
Bellinger  r.  Gray,  51  N.  Y.  610;  Peo-  of  the  board.  State  Railroad  Tax 
pie  I'.  Hagadorn.  i<u  N.  Y.  i;i6.  But  Cases,  93  U.  S.  i;7j.  And  money  col- 
■ee  Pittsburgh,  etc.,  R.  Co.  v.  Backus,  lected  on  an  assessment  which  has  been 
133  lod.  625.  passed  upon  by  a  board  of  review  can- 
t.  Stanley  t.  Albany  County,  121  U.  not  be  recovered  back  In  an  action  at 
S.  S35;  Weaver  v.  State,  39  Ala.  ^3.1;;  law  any  more  than  money  collected  on 
New  York  v.  Davenport.  92  N.  Y.  604;  an  erroneous  judgment  of  a  court  of 
People  V.  Kingston,  101  N.  Y.  83;  St.  competent  jurisdiction  before  it  is  re- 
Louis  Bridge,  etc..  R.  Co.  i>.  People,  versed.  Stanley  v.  Albanv  County, 
127  III.  627;  Preston  r.  Johnson,  104  111  U.  S.  535. 
261 
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is  impeached  on  the  ground  of  fraud '  or  because  of  a  want  of 
jurisdiction,' 

I.  Record  of  Proceedings.— Boards  of  equalization  and  re- 
view should  keep  a  record  of  their  proceedings,  showing  with  clear- 
In    North    Carolina,    the    determi-  III.  193;  St.  Louis  Bridge,  etc.,  R.  Co.  c. 
-nation  of  the  county  coinmlisIonerE  is  People,  117  III.  627;  IllinoiB.  etc.,  R.,  etc., 
conclusive,  unlesa  made  upon  a  wrong  Co.  j',  Stookey,  113  III.  358;  Coal   Rud 

Srinciple.    Wilmington,  etc.,  R.  Co.  v.  Coal  Co.  v.  Finlen,  134  fll.  666;  State  v. 

runswick    County,    73    N,    Car.    10;  Central  Pac,  R.  Co.,  36  Nev.  17a  ;  Ktts- 

Wade  f.  CravenCounty,74N.Car.8i.  burgh,  etc,,.  R.  Co.   v.  Backus,  131  Ind. 

Under  the  OiioslaluleB,  the  proceed-  635;  People  v.  Kingston,  101  N.  Y.  81. 

ings  had  before  a  hoard  of  equalization  And  see  St.  Louis  Bridge,  etc.,  R.  Co.  v. 

cannot  be  pleaded   as  an   adjudication  People,   117  III.  627;   East   St.    Louis, 

in  bar  of  proceedings  before  a  county  etc.,  R.  Co.  v.  People,  119  III.  183. 

auditor     for   a    correction   of  returns.  But  fraud  on  the  part  of  the  assessor 

Gager  i-.  Prout.  4S  Ohld  St,  So.  is  no  ground  for  disturbing  a  valuation. 

In  Lackawanna  County  11,  Com.,  156  where  no  fraud  appeare  on  (he  part  of 

Pa.  St.  477,  It  was  held   that  a  transfer  the  board  which  conHrmed  the  valua- 

of  a  credit  by   the  board  of  equaliza-  tion.     State  f.  Central  Pac.  R.  Co.,  36 

tion,  which  Is  not  wjthin   its  jnrisdic-  Nev.  172. 

tion,   is   not   conclusive  on    the   state,  In  attacking  the  action  of  a  board  of 

even  though  It  lakes  no  appeal,  equalization,  facts  showing  fraud  should 

Errors  of  judgment  and  mistakes  in  be    stated,    and   an 'important    if    not 

their  conclusions  are  remediable  only  essential  fact  to  make   out  the  fraud  Is, 

in  direct   proceedings  establlahed  for  that  they  acted  arbitrarily  and  against 

the   purpose  of  review.     New  York  v.  evidence.     Talnter   v.   Lucas  County, 

Davenport,   93   N,    Y.  604;    State    v.  39  Wis.  375. 

Fish,  4  Nev.  316;  Louisville  Water  Co.  The  judgment  of  the  board   is  con- 

V.  Clark   (Ky.    1891),   21   S.  W.   Rep.  elusive,  unless  the  inequalities   are   so 

346;  Orr  f.  State  Board  of  Equaliza-  gross  as  to  show  bad  faith  or  arbitrary 

tion  (Idaho,  1891},  28  Pac.  Rep.  416;  judgment.     Green  Bay,  etc..  Canal  Co. 

Clinton  School  DIsL's   Appeal,  56  Pa.     v.    Outagan  ■      "        -       - 

St.   315;  Grand  Rapids  v.  Welleman,  But  the  fact 

'  8s  Mich,  334 ;  Sute  v.  Hannibal,  etc.,  differ  com 

R.  Co.,   101   Mo.   no;  Oregon   Steam  of  the  assessor  and  tioard  of  n 

Nav.  Co.  V.  Wasco  County.  3  Oregon  to  the  value  of  certain  property,  is  not 

306;    Stanley   f.   Albany  County,   lai  sufficient  to  impeach  the  assessnient  or 

U.  S.  536.    And  see  Ward  v.  Beale,  91  show    an  intentional     undervaluation. 

Ky.  60;  McGee  v.  State,  31  Neb.  149;  Hixon  v.  Oneida  County.  8a  Wis.  515. 

Central  R.  Co.  ;'.  State   Board  of  As-  1.  Stanley  v.  Albany  County,  ti\  U. 

ses$OT«,  49  N.  J,  L.  I.  S.  53.s;  People  v.  Lots  in  Ashley,  iii 

In  Griswoltf  c.  Union  School  Dial.,  III.  i^;  St.  Louis  Bridge,  etc,  R.  Co 
34  Mich.  261.  it  was  held  that  a  de-  t>.  People,  127  111.  637;  Republic  L.  Ins. 
board    of    review  Co.   v.   PoUak,  ^t,    111.   aqa;    East   St. 


changing  an  assessment,  must  stand  as  Louis,  etc.,   R.  Co.  v.  People,  119  III. 

final  until  changed   u)ion  a  rehearing  181;  People  11.  Wilson,  119  N.  Y.  515; 

after  reasonabk  notice.  Pueblo  County  v.  Wilson,  15  Colo.  qo. 

Hotle«  ol  D«t«nianaIiML — In  Lowell  When  no  appeal  Is  provided  for,  an 


'.  Middlesex  County,  146  Mass.  403,  it  assessment  cannot  be  assailed  upon  any 

■vas  held  that  notice  should   be  given  ground   other  (ban  fraud   or  want   of 

by  assessors  refusing  to  abate  a  tax  to  jurisdiction.     State  -v.  Bettle,  ;o  N.  J. 

the    taxpayer,   and    the    time    within  L,  133;   East  St.  Louis,  etc.,  R.  Co.  r. 

which  a  complaint  must  be   made  to  People,  119  111.  181, 


abate-  A  recital  in  a  certificate  of  equaiiza- 

uiEiit  wilf  begin  to  run  from   the  date  tion,  that  due   notice  was  given  to  the 

of  such  notice.     See  also  Slmmunds  n,  party   whose   ansessment  is   to  be   in- 

Scott  County,  68   Miss.  37.     But  see  creased,  is  not  conclusive,  but  may  he 

State  Railroad  Tax  Cases,  9a  U.  S.  575.  contradicted   in  a  suit  brought  to  teat 

1,  Tainter  d.  Lucas  County,  29  Wis.  the  legality  of  the  proceedings.     State 

375 ;  People  r.  Lots  in  Ashler,  12a  III.  v.  Warford,  33  N.  J.  L,  307. 

397;  Republic  L,  Ins,  Co.  v.  Pollak,  75  One  who  seeks  equiuble  relief  by 
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ness  and  certainty  what  steps  were  taken,*  as  well  as  all  facts 

necessary  to  give  jurisdiction ;  *  and  statutes  requiring  a  record 

injunction  gainst  an  alleged  unauthor-  to  show  the  aMCMcd  valuation  or  the 

iied  action  by  a  board  of  equalization,  several    townstiips,  and    the    amounts 

must  eBtabtlBh  facts  showing  that  the  added  to  or  deducted  therefrom  for  the 

board  had  acted  illegally  and  without  purposes  of  the  equalization,  U  entirely 

autltoritj.     International,  etc.,   K.  Co.  defective  and  voids  tlie  entire  levy  for 

V.  Smith  County,  ;4  Tex.  i,  the  year  in  whlcll  it  is  made.     Aplln  v. 

Tlieir  decision  is  not  final  as  to  claims  Roberts,  83  Mich.  471. 

of  exemption  under  statutory  or  consti'  But  mere  irregularities  will  not  vitiate 

tutional  provisions.     Home  v.  Green,  It  when  the  entire  record  U  suRicient  to 

51  Miss.  451.  indicate  the  proper  steps.     Fowler  ti. 

In  cases  of  overvaluation,  the  deci-  Russell,  45  Kan.  425. 

sion  of  the  board  of  review  Is  final,  but  A   requirement    that   a   board   shall 

where  overtaxation  is  claimed,  it  is  not  state   the  facts  upon  its  journal  upon 

essential  to  apply  to  them,  nor  is  their  which  a  change  of  assessment  is  made, 

decision  refusing  an  abatement  final  be-  is  satislied  by  an  entry  that,  in  view  of 

cause  the  claim  denies  the  jurisdiction  the  facts,  the  return  was  insufficient  and 

of  the  assessor  over  the  property   as-  below  the  actual  vaiue  oC  the  property, 

sessed.   Goddard  v.  Seymour,  30  Conn.  Fratz  i>.  Mueller,  35  Ohio  St.  397.  And 

394;  Phelps  V.  Thurston,  47  Conn.  477.  see  Hambleton   v.  Dempscy,  30  Ohio 

If,  however,   a   taxpayer,   admitting  St.  168.    But,  as  a  general  rule,  the  evi- 

Ihat  he  was  taxable'on  certain  property,  dence  upon  which  a  board  of  equallza- 

has  claimed  and  obtained  an  abatement,  tlon  bases  its  valuation  is  not  required 

he  cannot  appeal  on  the  ground  that  he  to  be  preserved  in  the  record.     Slate  v. 

should  not  have  been  assessed   at  all.  Hannibal,   etc.,  R.   Co.,   loi    Mo.   130. 

Phelps    Mortgage    Co.    v.    Board     of  And   s£e   Becker  v.   Maliieur   County 

Equalization,  84  Iowa  610.  (Oregon,  1S93).  33  Pac.  Rep.  543. 

The  action  ol  boards,  eitlier  of  equal-  The     record    need    not    show    that 

izatloD  or  of  review,  without  jurisdic-  changes  were  made,  if  the  fact  of  equal- 

tion   or  in   excess   of   their  authority,  iiation  appears.  Chamberlain  f.  St.  Ig- 

does  not  affect  the  original  assessment,  nace,  93  Mich.  331. 

SUtei'.  Allen,43  111.  456;  Mix  t/.  Peo-  Where  the  record  has  been  muUlated, 

pie,   73   III.   141;    Los  Angeles  v.  Los  its  failure  to  show  that  there  was  an 

Angeles   City  Water  Works   Co.,   49  equalizationwillnotaffectthevalidityof 

CatTdsS;    Dfctcey  n.  Polk   County,  58  the  tax.  Easton  if.  Savery,  44  Iowa6s4. 

Iowa  387 ;  Missouri  River,  etc.,  R.  Co.  To  constitute  a  record  it  is  not  nec- 

T>.  Morris,  7   Kan.  310;   Avery  u.  East  essary  that  the  proceedings  should  be 

Saginaw,  44  Mich.   R87 ;   Paul  v.  Paci-  kept  In  a  book ;  a  writing  or   written 

fie  R,  Co.,  4  Dill.  (U.  S.)  35-    And  see  memoranda  is  sufficient.   State  Auditor 

People  V.  Nichols,  49  111.  J17;  Kimball  o.  Jackson  County,  65  Ala.  143. 

f.  Merchants'Sav.,etc.,Co.,89lII.6ii.  The  fact   that   the   proceedings  of  a 

In  Manh  v.  Bowen,  13  Abb.  N.  board  of  equalization  are  recorded  in  a 
Cas.  (N.  Y.  Supreme  CL}  1,  it  was  journal  containing  the  proceedings  of 
held  that  the  members  of  a  board  of  the  same  board  sitting  as  county  corn- 
supervisors  may  be  charged  in  tres-  missioners.  will  not  invalidate  its  action, 
pass  (or  an  unauthorized  addition  of  Fowler  v.  Russell,  45  Kan.  415. 
property  or  names  to  the  assessment  3.  State  v.  Central  Pac.  R.  Co.,  17 
roll.  See  also,  supra,  this  title,  Tke  Nev.  159;  State  v.  Board  of  Equaliza- 
Attt*imeiti ;  CeHcluiivrntm and Effeel,  tion,   7   Nev.   83;     Finch   v.   Tehama 

1.  State  V.  Central  Pac.  R.  Co.,  17  County,  39  Cal,  453;  Plummer  ti.  Wa- 

Nev.  359;  State  *.  Warford,  31  N.  J.  L.  tervllle,  33  Me.  566 ;  Nixon  v.  Ruple,  30 

307.   And  see  Bowler  r.  Brown,  S/Mc.  N.J.L.sS;  Hecht  i».  Boughton,  3  Wy. 

376;  Louisville  V.  McKegney,  7  Bush  oming  3^;  Rhode  v.  Davis.  3  Ind.  53; 

(Ky.)  651.  Rosenthal  u.  Madison, etc..  Plank  Road 

The  record  should  be  intelligible  and  Co.,  10  Ind.  35S. 

certain  as  to  its  meaning,  so  that  a  tax-  Where   the  records  of  the  board  of 

payer  who  chooses  to  examine  It  can  equalization  are  required  toehowacom- 

know  what  action  was  taken.     Paldi  v.  plaint,  a  mere  recital   that  a  complaint 

Paldi,  84  Mich.  346.  was  made  is  not  enough.  State  v.  Dodge 

A  record  of  equalization  which  falls  County,  30  Neb.  595. 
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or  prescribing  its  form  are  considered  mandatory,  and  must  be 
strictly  complied  with.*  The  record,  when  required  to  be  kept, 
is  the  proper  evidence  of  the  official  acts  of  the  board  ;  *  though, 
upon  proof  of  its  loss  or  destruction,  secondary  evidence  of  its 
contents  may  be  received.*     The  board  may  amend  its  record. 


In  State  v.  Board  of  Equalization,  io8 
Mo.  13s.  it  was  held  that  an  equalization 
of  Iaxe£  is  not  invalidated  \>y  the  failure 
of  the  record  to  show  that  the  members 
of  the  board  took  the  oath  of  office  re- 
quired by  law.  See  also  Taber  v.  Wit- 
son,  34  Mo.  App.  89, 

1.  Perry  County  v.  Selma,  etc.,  R. 
Co..  6s    Ala.   39t;   State    Audil< 


Jaclcson  County,  fit,  Ala.  142 ;  State   v.     65  Ala.  391 
Warford,  33  N,  ].  L.  107 ;  Paldi  v.  Pal-         In  Dicki 
di,  84  Mich.  346;  Yelverton  v.  Steele,     "   "    - 
36   Mich.   6a;   Gilchrist   u.   Dean,    ss 
Mich.  344;    Batterman   v.   Neihaus,  4 


Ohio  Clr.  Cl.  Rep.  joi. 

But  the  lovia  statute  has  been  held 
merely  directory.  Hutchinson  v.  Board 
of  Equaliiation,  66  Iowa  35. 

A  provision  that  the  record  shall  be 
signed  tj  all  the  inenil>ers  of  the  board 
is  also  mandatory.  State  Auditor  t>. 
Jackson  County,  65  Ala,  143  ;  Weston 
V.  Monroe,  84  Mich,  341 ;  Pearsall  i>. 
Eaton   County,   71  Mich  438.   But  sr- 


Where  a  certificate  of  equatizatioD 
is  required  to  be  attached  to  the  roll, 
no  steps  can  be  taken  in  its  absence 
for  the  enforcement  of  the  tax.  Mux- 
well  f.  Paine,  53  Mich.  30.  But  when 
not  required,  it  may  be  omitted.  Burt 
II.  Wadsworth,  39  Mich.  116;  Tweed 
V.  Metcair,  4  Mich.  579.  And  see 
Perry  County  v.  Selma,   etc.,  R.   Co^ 


on  -0.  Reynolds,  48  Mich. 
;o,  II  was  held  that  the  tact  that  a 
ipervisor's  certificate  to  an  assessment 
>tl  is  dated  before  the  day  of  review, 
id  while  the  parUes  have  still  a.  right 
I  appear  and  be  heard  on  their  assess- 
lent,  is  not  important,  as. the  date  majr 
!  an  error,  and  if  not  the  review  ma}' 
:vertheless  have  taken  place.  See 
so  Yelverton  -u.  Steele,  36  Mich.  63. 
S.  State  V.  Central  Pac.  R.  Co.,  17 
ev.  359;  Timberlake  i'.  Brewer,  59  Ala. 
18;  St.  Louis  Bridge  Co.  v.  People, 
18  111.  433.     And  see  Haven  v.  Essex 


assessor's 
be  produced. 
,    4   Pet.     (U. 


complied  with   by  the  signature  of  a  Steele.   36   Mich.  6a. 

certificate  which  is  pasted  to  the  roll,  original    list    need    n< 

accompanied  by  a  certificate  that  they  Ronkendorff  v.   Tayh 

have   completed   the   review,  and  cor-  S.)  349. 

rected  and  approved  the  roll,      Darm-  The  record  of  a  tow 

itaetter  i>.  Moloney,  45  Mich.  631.  See  that  he  and  the  local 

also    Hixon    V.    Oneida    County,    81  review  the  assessment  and   adjourned 

Wis.  515.  the  hearing  to  a  subsequent  dav,  is  the 

Under  the  Kansas  statutes,  the  clerk  best  evidence  of  the  fact  of  such  tneet- 

Is  required  to  file  In  his  office  a  state-  ing  and  adjournment.    St.  Louis  Bridge 

ment  of  the  facts,  or  the  evidence  upon  Co.  v.  People,  138  111.  41a. 

which   the   correction   is    made,    and  In  an  action  of  ejectment  against  the 

when  he  tiles  a  statement  of  the  evl-  holder  of  a  tax  title,  its  validity,  espe- 

dence   and  the   order  is  supported  by  cially  ifit  be  of  long  standing,  cannot  be 

It,  although  he  adds  to  his  statement  Impeached  by  parol  evidence  to  show 

something  in  the  nature  of  a  finding  of  the  falsity  of  the  supervisor's  certificate 

which  is  not  sufficiently  precise  of    valuation   attached   t"    "- 


plete  of  itself  to  sustain  the 
it  is  not  ground  for  setting  i 
Ross  V.  Crawford  County,   r 


facts  \ 

aside. 
Kan.  . 

Where  the  statute  requires  the  hoard 
to  render  Its  judgment  concerning  ad- 
ditions to  an  assessment  within  ten 
days  afler  the  hearing  thereon,  the  cer- 
tificate of  their  proceedings  must  show 
on  its  face  that  their  judgment  was  ren- 
dered within  that  time.  State  v.  War- 
lord, 32  N.  J.  L,  207. 


:   roll.      Blanchard   v.  Powers,  4a 

In  Oteri  v.  Parker,  4a  La.  Ann.  37^ 
an  entry  on  the  minutes  of  an  assess- 
ment board  to  the  eSect  that  it  had 
adjourned,  there  being  no  further  bus- 
iness to  transact,  was  held  conclusive 
evidence  that  the  asse.ssment  ol  each 
district  was  lubjeci  to  the  action  of  the 
board  as  required  by  law. 

>.  State  Auditor  i\  Jackson  Countj, 
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while  it  still  has  jurisdiction,  so  as  to  make  it  conform  to  the 
truth.* 

/  Appeal  and  Review. — The  appraisal  of  property  is  an  act 
of  such  a  quasi ']\\A\c\3\  nature  that  it  can  be  constitutionally  per- 
formed by  courts  on  appeal,*  provision  for  which  is  made  by 
statute  in  some  of  the  states.'     But,  unless  authorized  by  statute, 

L  State  I'.  Central  Pac.  R   Co.,  17  mee  Citj- 1'.  Cannon,  16  Fl«.  3 ;  Randle 

Nev-159;   Boyce  v.  Auditor  Gen'l,  90  k.  Williams,  18  Ark.  3S0;   Lehman  v. 

Mich.  314;   Black   v.   McGonigle,   103  Robinson,  59  Aln.  219;  Albert  r.  Board 

Mo.  193.  of  Revision,   139  Pa.  St.  467;  Clinton 

It  may  be  compelled  bj  mandauiiit  School  Disl.'s   '  •■—■•- 

to  correct  its  record  so  as  to  conform  "  ' 
.  Dodge  County, 


to  the  (acts.     State 
JO  Neb.  595- 

J.  Edes  V.  Doardman,  58  N.  H.  584; 
Pierre  Water  Works  Co.  v.  Hughes 
County ,<  Dakota  145 ;  Sioux  City, 
etc.,  R.  Co.  T.  Washington  County,  3 
Neb.  30.  But  see  Kansas  Pac.  R. 
Co.  I'.  Riley  County,  20  Kan.  141; 
Auditor  Gen'l  v.  Atchison,  etc.,  R. 
Co.,  6  Kan.  500;  Rhoads  i'.  Cushman, 
45  laA.  85. 

Courts  of  general  jurisdiction,  in  the 
city  of  Chicago,  may  examine  into  the 
proceedings  of  the  common  council, 
as  to  all  matters  connected  with  a  lax 
or  assessment,  without  a  re 
common-law  writ  of  cerliar 
:•.  Chicago, 


I(  assessors  place  property  upon   the    34  N.  J.  L.  49. 


isl.'s  Appeal,  56  Pa.  St.  ■■ 
igle's  Appeal,  6  Kulp.  (Pa.)  s^S; 
New  Orleans  Gas  Ll^ht  Co,  v.  Board 
of  Assessors,  31  La,  Ann.  170,  475; 
Louisiana  Brewing  Co.  i'.  Board  of 
Assessors,  41   La.  Ann.  1:65, 

Under  the  Illinois  statute,  where  the 
town  board  improperly  increases  an  as- 
sessment, the  owner  of  the  properly  as- 
sessed maj'  apply  for  relief  to  the  county 
board.  St.  Louis  Bridge  Co.  f.  Peo- 
ple, 138  111.  423. 

In  New  yertey,  power  is  conferred 
in  the  upon  the  supreme  court  to  correct  an 
to  the  assessment  for  taxes,  if  It  can  be  shown 
luncil,  that  the  amount  or  valuntion  of  the 
I  a  lax  taxable  property  for  which  any  person 
to  the  is  therein  assessed  is  too  large.  State 
Pease  v.  Elizabeth,  39  N.  ].  L,  349;  State  v. 
Metz,  31  N.  J.  L,  36s ;  State  v.  Parker, 


t  liable  to  taxation,  and 
fuse,  upon  the  application  ot  the  per. 
sons  aggrieved,  to   strike   it  off,  theii 
action  is  reviewable  by  crrtiorari.  Peo- 
ple  1'.    Ogdensburgh,  48    N.   Y.   390 
And   it  la   essenlial,  in   such  case,  ioi 
the  board  to   return   a   full   record   of    structli 
their    proceedings.     Haven     v.     Essex     Fowlei 
IJS  Mass.  467,  '       ■ 


BUbt  to  Jnir  Trial.— Where  a 


(he  issue  being  really  01 
refusal  to  grant  a  jury  does  not  justify 
«  reversal  of  the  judgment.  Bremer 
County  Bank  v.  Bremer  County,  41 
Iowa  394, 

8.  Matter  of  Des  Moines  Water  Co., 
48  Iowa  314  ;  Grimes  v.  Burlington,  74 
Iowa  113;  Johnson  v.  People,  84  111. 377; 
Fowler  r.  Perkins,  77  111.  261;  Pres- 
ton V.Johnson,  104  III,  625;  Simmons 
r.  Scott  County,  68  Miss,  37;  Lowell  i'. 
Middlesex  County,  146  Mass,  403 ; 
Bradley  v.  Laconia  (N.  H.  1S90),  20 
Atl.  Rep.  mi;  Slate  v.  North  Plain- 
field,  43  N.  J,  L.  349;  Knisella  v. 
Aubum,54  Hun  (N.  V.)  634;  Kisslm- 


Where    there    are    two    affirmative 
statutes    authorizing  an   appeal   from 
the  determination  of  a  board  of  equal- 
ization, one  does  not  repeal  the  other 
unlexa   they  are  directly  Inconsistent, 
and  courts  will   seek  for  such  a  con- 
as     will      reconcile     Ihem. 
Perkins,  77  III.  371. 
Water    Works    " 


Hughes  County,  3  Dakota  145,  it  was 

s  constitute  a  board  of  equaliza- 
a  statute  providing  for  appeal 
from  all  decisions  of  the  board  of 
county  commissioners  gives  the  right 
to  appeal  from  their  decisions  fixing 
the  value  of  property  for  taxation, 
made  when  acting  as  a  board  of  equal- 
But  in  Sioux  City,  etc..  R.  Co.  v. 
Washington  County,  3  Neb  30,  it  was 
held  that  an  appeal  from  a  decision  of 
the  county  commissioners,  sitting  as 
a  hoard  of  equalization,  did  not  lie, 
the  two  boards  being  sepnrate  tri- 
bunak;  the  right  of  appeal  allowed 
by  statute  from  one  board,  did  not 
necessarily  imply  a  right  to  appeal 
from  the  other. 
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no  appeal  can  be  taken,*  and,  when  allowed,  it  can  be  taken 
only  in  the  manner  prescribed  ;  *  and  the  amount  in  controversy 
must  equal  the  amount  required  to  give  jurisdiction  in  ordinary 
appeals,  unless  the  statute  otherwise  provides.'  On  appeal  by  a 
taxpayer,  the  assessment  cannot  be  increased,*  and  the  burden 
of  proof  rests  with  the  plaintiff."     The  county  or  district,  for 

1.  Ohio,  etc.,   R.   Co.   i-.   Lawrence  b  court  of  record  will  be  presumed  to 

Countj,  17   IN.  50;  People  i^.  Lots  in  hive  acquired  jurisdiction  when  proper 

Ashlej',  122   III.  3g7  ;  Worthlngton   v.  notices  of  (ppeal  have  been  served. 

Pike,  33  111,  363 ;   East  St.   Louis,  etc.,  A  petition  on  appeal  must  distinctly 

R.  Co.  V.  Pcopk,  T19  III.  181  ;  Ward  v.  aver  that  the  board  have  increased  the 

Beale,  91  K3-,  60;  General  Custer  MIn.  assessment  without  any  reasonable  evi- 

Co.    V.   Van    Camp    (Idaho,   1884),   3  dence.     King  u.  Parker,  73   Iowa  757. 

Pac-  Rep.  Ji ;  Rhoads  v.  Cuahman,  45  In  People  v.  Carter,  iig  N.  Y,  557, 

Ind.  Se;   Durham   v.  Thompson,  1   N.  it  was  held  that  an  allegation  that  the 

H.  166;  Stewart  v.  Maple.  70   Pa.  St,  taipayer  appeared  before  the  assessor 

111 ;  Clinton  School  Dist.'s  Appeal,  ^6  on  grievance  day  and  asked  to  have  the 

Pa.  St.  315;  Slate  v.  Settle,  50  N,  J,  L.  assessment  corrected,  which  is  not  de- 

133  ;  Tomlinson  v.  Board  of  Equallza-  nied,  and  put  in  issue  by  the  return,  must 

tlon,  68  Tenn.  i.     And  see  Gilpatrick  be  admitted  in  proceedings  to  review 

V.  Saco,  s7  Me.  377;  Western  R,  Co.  the  assesBtnent. 

V.  Nolan,  48  N.  Y.  513;  Belt  v.  Pierce,  But  when  allowed,  the  fact  that  a  city 
48  Barb.  (N.  Y.)  ;l  ;  Genesee  Valley  council  irregularly  exercised  the  author- 
Nat.  Bank  v.  Liv'ingtton  County,  53  ity  conferred  upon  it  as  a  board  of 
Barb.  (N.  Y.)  333;  KImber  v.  Schuyl-  equalization,  will  not  deprive  a  propertr 
kill  County,  M  Pa.  St,  366;  Silver  v.  holder  of  the  right  of  appeal  to  the  cir- 
Schuylkill  County,  30  Pa.  St.  369;  Mc-  cult  court.  Ingersoll  v.  Des  Moines,  46 
Donald  v.  Eacanaba,  61  Mich.  555.  Iowa  553. 

The   courts  cannot   subEtitute   their  And  where  a  taxpayer  prosecuted  his 

judgment  as  to  the  valuation  of  prop-  case   by  an   original   action,  when    he 

erty  for  that  of  the  board  of  assessors  should   have  sought  his  remedy  for  an 

or  of  equalization,  State  Railroad  Tai  improper  assessment  by  an  appeal  from 

Cases,  93  U.  S.  575 ;  and  will  not  inter-  the  action  of  the  board,  and   no  objec- 

fere  on   the  ground  that  the  assessors  tion  was  made  to  the  course  of  proce- 

erred    in    judgment   by   assessing  loo  dure  by  thedefendant,  who  wasdefeatcd 

high  or  too  low,  if  they  acted  honestly,  in  the  court  below,  he  cannot  make  the 

People  V.  Lots  in  Ashley,  133  III.  197.  objection  far  Ihe  first  time  In  the  appel- 

And  see   People  v.  Haupt,  104  N.  Y.  late  court.    Babcock  t.  Board  of  Equal- 

?77;     Monroe     v.    New     Canaan,    43  liation,  6^  Iowa  no. 

;onn.  309.  ».  Hcnkle   v.  Keota,  68    Iowa   334; 

In  Boody  n.  Wataon,  64  N.  H.  163,  Babcock  r.  Board  of  Equalization,  65 

it  was  held  that  an  erroneous  judgment  Iowa  no. 

of  a   court  of  assessment  Is  reversible  «.  Matter  of  Des  Moines  Water  Co„ 

by   the  common-law  power  of  general  48Iowa3:4.  Andsee  King  r.Parker,73 

superintendence   for  correcting   errors  Iowa  757;  Slate  v.  Randolph,  15   N.J. 

of  courts  of  Inferior  jurisdiction,  where  L.  437.  In  Leach  i:  Blakely,  34  Vt.  134, 

no  other  remedy  is  expressly  provided  it  was  held  that  the  word  "  appeal,"  de- 

for.     And  in  Ohio,  etc.,  R,  Cfo.  v.  Law.  notes  an  application  for  relief,  and  that 

rence   County,  37  III.  50,  it  was   held  therefore  the  board  is  limited  to  granting 

that  if  any  remedy  eKisted,  it  was  by  cer-  the  relief  by  reducing  the  assessment  or 

liorari.     See  also  Durham  -v.  Thomp-  to  the  denial  of  any  relief. 

son,  3  N.  H.  166.  In  Edes  v.  Boardman,  58  N.  H.  580, 

3.  See  People  i'.  Lots  in  Ashley,  133  it  was  held  that  an  appeal   from  a  de- 

111.197;  Lowell  v.  Middlesex  County,  termination  of  a  board  of  equalization 

146  Mass.  403;  Albert  I'.  Board  of  Revi-  is  an   equitable  proceeding,   and   that, 

Sion,  139  Pa.  St.  467  ;  People  f.  Carter,  however  erroneous   the  law.  or  in  fact 

109   N.    Y.  557.       In    Bremer    County  the  aBBeSsment,  may  be,only  so  much  of 

Bank  f.  Bremer  County,  43   Iowa  394,  the  tax  is  avoided  asin  equity  Iheappel- 

it  WIS  held  that  where  the  statute  does  lant  ought  to  pay. 

not  provide  the  formalities  of  an  appeal.  B.  King  v,  Parker,  73  Iowa  757;  Slate 
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which  the  act  of  equalization  or  review  is  performed,  should  be 
made  a  party  on  appeal  and  given  an  opportunity  to  be  heard. ^ 
Xn.  Thz  Tax  Lisk— 1.  Nature  of  the  Tax  Lien. — The  tax  Hen 
owes  its  existence  wholly  to  statute.  Its  duration  and  limitations, 
the  character  of  the  property  to  which  it  attaches,  and  its  priority 
over  existing  charges  against  the  property,  must  be  determined 
by  legislative  enactment.*  The  lien  does  not  arise  by  implication 
from  the  power  to  tax.^  Nor,  when  expressly  created,  can  it  be 
enlai^ed  by  construction  ;*  but,  on  the  contrary,  the  statute  pro- 
viding for  it  is  to  be  construed  strictly.*  The  lien  may  be  given 
for  taxes  delinquent  at  the  time  of  the  passage  of  the  act  creating 

V.   Settle,  50  N.  J.   L.    131;   People  !>.  Tbe   obligation   to  assesi  Uies  doee 

Williams   (Supreme    Ct.),    lo   N.    Y.  not   give   a   lien   on   the   property  on 

Supp.  350.  nblcn  they  ought  to  be  assessed,  Heine 

A  determination  will  not  be  disturbed  v.  Levee  Com'rg,  19  Wall.  (U.  S.)  655; 

unless    clearlj-   erroneous.      People   v.  Rees  v.    Watertown,   [9  Wall.  (U.  S.) 

Campbell,  70  Hun  (N.  Y.)  599.  107.     Right  of  prior  payment  given  by 

AdmlMlon  of  ETldence  on  Appoal. — As  statute  does  not  operate  r  -      " 

a    general    rule,  evidence    may   be   ad-  der                 "'    '       -— ■ 

mitted   In  addition  to  the  facta  shown     Ho ,  , ,, 

by  the  record,  the  object  of  the  appeal  a.    pTiiladelphia 

being  to  secure  a  new  trial  on  the  mer-  St.  339. 

its.    Grimeei'.BurUngton,74  Iowaia3.  In  Barker  r.  Smith,  10  S.  Car.  236, 

In  Netu  Tori,  on  ecrliorari  to  review  (he    court,   in    discussing    the    question 

a  tax  •ssessment,  the  court  may  appoint  whether,  under  a  certain  state  of  facts, 

a  referee  to  take  such  testimony  as  it  a  lien  existed,  said :     "  In  order  Co  ere- 

may   direct.      People   v.   Zoeller   (So-  ate  a  lien  on  land,  for  the  payment  of  a 

preme  Ct.),  15  N.  Y.  Supp.  684.     And  ta«,  It  is  neceseary   that  there   should 

see  Hutchinson  v.  Board  of  Equaliza-  be  either  a  declaration  lo  that  effect  by 

tion,  66  Iowa  35.  some  act  of  legislature,  or  necessity  for 

1.  Oregon,  etc,  Sav.  Bank  -o.  Catlin,  such  lien,  in  order  to  render  effective 

15  Oregon  341.     And  see  Wood  v.  Rid-  means  provided  for  the  enforcement  of 

die,  14  Oregon  J54.  such    tax;  "    and    again,    "  It  follows, 

3.  Heine  v.  Levee  Com' rs,  19  Wall,  therefore,    that   while    the    legislature 

(U,  S.)  6ss ;  Tompkins  v.  Little  Rock,  may,  as  an  incident  of  the  enforcement 

etc.,  R.  Co.,  18  Fed.  Rep.  344;  U.  S.  v.  of  a  tai,  create,  In  tenns,  a  lien   that 

Pacific  R.  Co.,4  Dill.  (U.S.)7i;Mor-  may  subsist   with   or   without  defined 

row  !■.  Dows,  18  N.  I,  Eq.  463  ;  Slate  11.  modes  of  converting  such  properly  into 

Van  Horn,  it  N.  I.  L.  136;  Camden  v.  money,  yet,  failing  to  raise  such   lien 

Allen.   16   N.   J.  L.  39S;  Garrettson  u,  directly,  It  can  only   be  raised  as   Inci- 

Scofield,  44  lowB  37;  Jaflray  v.  Ander-  dental  and  subservient  to  such  means 

son,  66  Iowa  719;  Hedman  v.  Ander-  as  may  be  authoriied  for  the  enforce- 

son,  8  Neb.  180 ;  Otoe  County  v.  Mat-  men!  of  the  tax,  in   which  case  II   be- 

Ihews,  18  Neb,  466;  Meyer  d,  Burritt,  comes  an   accessory   to  the   power  of 

60  Conn,  111;  Albany  Brewing  Co,  u.  disposition   In   respect   thereto;  "  inti- 

Mereden,   48  Conn.  343;    Philadelphia  mating  that  there  might   be  cases   in 

■J.   Greble,  38  Pa,  St,  339;  Burgwin  u.  which  the  existence  of  the  lien  might  be 

Burchfield,  18  Pittsb  L.   J.  (Pa.)    13;  inferred  from  the  necessity  of  the  case. 

AlleghenyCity's  Appeal,4i  Pa.  St,  60;  4.  Cooley  on  Taxation  (id  ed.),   p. 

Brigg's  Appeal,  38  Leg.  Int.  (Pa.)  161;  444;- New    England    L.   &   T.   Co.  v. 

Board  of   Education  v.  Old  Dominion  Young,  81  Iowa  738;  Jaffray  r.  Ander- 

Iron,  etc..  Co.,   18  W.  Va.  441 ;   Ken-  con,  66  Iowa  719, 

tuckyCent.  R.  Co.  v.  Com.,  9a  Ky.64;  E,  Miller  i-.  Anderson,  1  S.  Dak.  539; 

Miller   ti.   Andenon,    1    S.   Dak,  539;  State  r,  Newark,  41  N.J.  L,38:  Howell 

Tousey  v.  Post,  91    Mich.  631  ;    Lyon  -v.  Essei  County,  32  N,  J.  Eq.  Wl. 

I'.  Guthard,   51   Mich.  171;  Bailey  ii.  The    statute   must   be   strictly    con- 

Fuqua,i4MisB.497;  Anderson I'.State,  strued  as  against  the  party   in   whose 

SMiaa.   459;    &rker  v.  Smith,  10  S.  favor   the  lien  is  created,  U.  S.  v.  Pa- 
ir. 336.  cific  R.  Co.,  4  Dill,  (U.  S.)  71 ;  conse- 
267 
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it,  as  well  as  for  those  subsequently  assessed ;  *  but  the  statute 
will  not  be  given  this  retroactive  effect  unless  it  is  clearly  so 
intended.* 

The  tax  Hen  upon  real  estate  attaches  to  the  land  itself  and 
not  to  any  particular  interest  therein  *  and  may  be  valid,  although 
the  tax  is  assessed  to  the  wrong  person.* 

2.  The  Lien  of  Hnnicipal  T&zm. — The  tax  lien  of  the  munic- 
ipality does  not  conflict  with  the  lien  of  the  state,  but  they  may 
■exi.st  as  current  privileges  upon  the  same  property,'  The  munic- 
ipality, however,  has  no  power  to  create  a  lien  for  its  taxes  without 
express  legislative  authority  such  as  may  be  conferred  by  charter 
or  statute!*     The  power  given  to  a  city  to  levy  the  tax  does  not 

quently.in  favor  of  innocent  purchaBcrs  «.  Union  Trust  Co.  v.  Weber,  96  III. 

of  Ihe  property  subject  to  the  lien.     U.  346;    Vanaredalen's  Appeal,  3  W.    N. 

S.i..PacilicR.Co„i  McCrary  <U.  S.)  C.  (Pa.)  4&3- 

I.     So  a   lien  created  upon  fand  upon  An  assesement  on  the  bank  Block  In 

which  whisky   was   distilleil,  wbb  held  the  name  of  the  bank,  instead  of  in  the 

not  to  apply  to  acaee  where  the  distilla-  names  of  the  individual  stockholders, 

tion  was  made  by  one  upon  the  land   of  does  not  invalidate  the   lien.     Small  v. 

another  without  his  knowledge  or  con-  Lawrenceburgh,  138  tnd.  331. 

sent.   Gudger  v.  Bates,  51  Ga.  sSj.  Tsiiet   which   are   a   lien  upon  land 

The  proceedings  authorized   by  the  may  be  paid  out  of  the  proceeds  of  a 

statute  to  create  and  enforce   the  lien  sheriff's  sale  of  an  interest  In  the  land, 

must  be  followed  as  directed.     Lyon  v.  although  the  person  whose  title  is  sold 


Alley,    130   U.   S.    177;   Creighton   v.    never   held   title   to   the    land 

1,  i-]  Cal.  614.  own  name,  and  the  title,  both  leg 

M  held  in  Hayden  v.  Foster,  13     equitable  at  the  time  of  the  sale,  \ 


Pick. (Mass. J  491,  that  the  provision  in  a  third  person.     Dungan's  Appeal,  SS 

the   Maiiachuietts  Tax   Act  of   1824,  Pa.  St.  414. 

■"  whenever  any  tai  shall  be  assessed  on  When,  by  a  change  of  county  bound- 

.any  real  estate  liable  to  taxation,  such  aries  made  after  land  has  been  assessed 

tax  shall  be  a  lien  on  said  estate,"  ex-  for   taxes,   the   land  falls  into  another 

tended  to  county  and  city  taxes  as  well  county,  the  lien  of  the  tax  on  such  land 

■s    to    state   taxes,  and   that  the    lien  still    continues,    and    the  tax    collect- 

■continued   in  force   until   the  tax   was  or  of  the  old  county  may   enforce   the 

paid,  collection  of  the  tax  by  a  sale.     Moss  v, 

I.   Kansas  v.   Hannibal,  etc.,  R.  Co.,  Shear,  25  Cal.  38;   Devor  v.  McClin- 

77  Mo.  180.  tock,  9  W.  &  S.  (Pa.)  80. 

3,   Pittsburgh's     Appeal,    yi    Pa,    St.  8.  Bellocq  v.    New   Orleans,    31    La. 

455.     See  also  Dallam  v.  Ohver,  3  Gill  Ann.  471;  Justices.   Logansport,  101 

(Md.)  445;  Smith  v.  Auditor  Gen '1, 10  Ind.  336. 

Mich.  398;  Clark  i;.Hall,iq  Mich.  356.  Where  land  is  sold   for  slate,  county, 

3,  Osterbcrg  v.  Union  Trust  Co.,  93  and  municipal  taxes,  and   the  proceeds 

U.  S.  434;  New  England  L.  &  T.  Co.  v.  are  insufficient  to  pay  all,  the  statecan- 

Young,  81  Iowa  740 ;  Parker  v.  Baiter,  not  assert  a  prior  right  to  satisfaction, 

3  Gray  (Mass.)    185;   Spratt   v.  Price,  if   no    special    priority  Is  given  it  by 

iSFla.  389.  statute.     Nashville    -u.    Lee,    IJ    Lea. 

The  lien  is  upon  the  land  itself  and  (Tenn.)  454. 
not  merely  upon  the  interest  ot^  one  a.  3  Dill.  Mun.  Corp.,  Ij  831  ;  Kan- 
who  has  a  lite  Interest  therein.  Cooper  sas  v,  Payne,  71  Mo.  159;  Schmidt  v, 
V.  Holmes,  71  Md.  :o.  And  upon  the  Smith,  57  Mo.  135;  Jefferson  i>.  Whip- 
title  as  well  as  the  land,  Oldhams  v.  ple,7i  M0.519;  Philadelphia ;>.Greble, 
Jones,  s  B.  Mon.(Ky.)4s8.  38  Pa.  St.  339;  Howell  !•.  Philadelphia, 

The  Hen  attaches  without  regard  to  38  Pa.  Sl  471 ;  Mix  v.  Ross,  57  HI.  1J5. 

ownership,  Dunlap  t'.  Gallatin,  15   III.  The   want  of   a   tax   lien,  however, 

7;  BO  it  matters  not  whether  the  owner  does  not  deprive  a  city  ot  the  right  to 

*e  a   resident  or  a  non-resident.     Ed-  recover  its  taxes  by  action.      Jefferson 

■wards  v.  Beaird,  i  111,  70,  v.  McCarty,  74  Mo.  1:5,     See  also   Jef- 
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of  itself  confer  the  power  to  create  the  lien  therefor,*  But  it  has 
been  held  that  the  power  to  sell  for  taxes  confers  the  power  to 
make  them  a  lien.* 

3.  Validity  of  the  Lien — EBsentialfl. — In  order  that  there  may  be 
a  valid  lien  there  must  be  a  valid  tax  and  a  proper  assessment.* 
All  prerequisites  of  the  law  creating  the  lien  must  be  complied 
with  strictly.*     To  create   a  lien   for  taxes  on   real   estate  there 

fer»on  v.  Mock,  74  Mo.  61.     In   New  ington  v.  Whitman,  67  Iowa  190;  North 

Hftven  V.  Fair  Haven,  etc.,  R.  Co.,  38  Carolina  R.  Co.  v.  Alamance,  77   N. 

Conn.   433;   9  Am.   Rep.  399,  the  lien  Car. 4:  Bell  v.  Barnard, 37  III.  App. 2^5. 

given  to  the  city   by  its  charter  was  A  aXy  cannot  create  a  valid  munic- 

held  to  be  a  security  In  addition  to,  ipal  lien  for  improving  a  street,  unless 

and  not  interfering  with,  the  remedy  the  improvement  is  made  in  pursuance 

at  law.  of  law.    Hershberger  r.  PittsburgTl,  115 

1.  Where  a  statute  provided  that  "  if  Pa.  St.  78;  Western  Pa.,  etc.,  R.  Co.  v. 

1  fails  to  pay  any  tai  levied  Allegheny,  93  Pa.  St.  100. 

'  ind  personal  property,  the  «.  U.   S.   v.    Pacific   R.  Co,  l    "- 
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■wn   collector   may  recover  the  same  Crary  (U.  S.)  i ;  Bryn  Mawrn.  Ander- 

by   a   civil   action   In  the  name  of  the  son,  lo  Fa.  Co.  Ct.  Rep.  443.     See  also 

corporation  before  any  court  of  com-  Thurston  v.  Little,  3  Mass.  419;  Loulg- 

petent   jurisdiction,"   it  was  held  that  ville  v.Bank  of  Kentucky, 3  Mete.  (Ky.) 

thetaxafterassessmentdld  not  become  14S;  Judevine  «.  Jackson,  :8  Vt  470. 

a  lien,  and  the  collector  could  not,  be-  The  list  must  strictly  follow  the  stat- 

fore  a  personal  judgment,  obtain  levy  ute.   Graves  v.  Bruen,  II  III.  431.  List- 

upon  the  property.   Alexander  v.  Hel-  ing  in  one  class  will  not  authorize  the 

ber,   35   Mo.  334;   Ham  «,  Miller,   10  charing  of  the  land   with  the  tax  of 

Iowa  450.  anotherclass.  Tlbbettsv.  Job,  11  III.  453- 

In  Merriam  v.  Woody,  Jj  Iowa  163,  A  failure  of  the  assessor  to  swear  to- 

it   was   held   that   in   the  charter  of  a  the  assessment  roll  when  required  to  do 

municipal  corporation,  the  grant  of  the  so   by  statute,  renders  the  tax  invalid, 

power  to  levy  and  collect  a  special  tai  and,  consequently,  no  Hen  can  be  cre- 

on    lots  within  the  corporation  for  the  ated  therefor.  Morrill  v.  Taylor,  6  Neb. 

improvement   of  the    walks   in   front  136;   Lynam  -v.  Anderson, 9  Neb.  367;. 

thereof,  does  not  Include  the  power  to  Hallo  v.  Helmer,  12  Neb.  87;  McNish 

sell  and  convey  in  case  of  the  non-pay-  v.  Perrine,  14  Neb.  581. 

mentofthe  tax.  Nor  would  such  power  JnDows  v.  Dale,  74  Iowa  loS,  where- 

be  inferred  from  an  express  provision  delinquent  taxes  were  not  carried  for- 

in   the   charter   to  the  effect  that  the  ward  on  the  regular  tax  list  as  provided 

collection   of   the  taxes   provided    for  by  statute,  but  were  entered  in  a  book 

shall   be   enforced  as  may  be  provided  kept  by  the  treasurer,  which  was  un- 

by  ordinances   of  the  city,  known  to  the  law,  it  was  held  that  there- 

The  state   may   retain   the  tax  lien  was  no  valid  lien. 

although  it  has  delegated  the   power  When  the   purchaser   of   real  estate 

to    tax.     Cook   -v.    Auditor    Gen'l,   79  obtains  a  certificate  from  the  treasurer 

Mich.  100.  that  there  are  no  delinquent  taxes  upon 

1.  Where,  by  the  language  of  the  leg-  the  property',  and  the  tax  books  do  not 

ialative  enactment,  a  city  was  empow-  show  any  tax  to  be  due,  but  it  is  found 

ered  to  "provide  by  ordinance  or  other-  afterwards  that  there  were  delinquent 

wise  for  the  prompt  collection  or  taxes  taxes   due   thereon  at  the  time,  which 

due  to  the  city,  and  to  that  end  the  city  had  not  been   brought  forward  in  the 

shall  have  power  to  sell  both  real  and  tax  books,  he  is  an  Innocent  purchaser 

personal  property,"  it  was  held  that  this  and  takes  the  estate  free  from  all  liens 

language  was  sufficiently  broad  in  its  for  taxes.    Jlska  v.  Ringgold  County,, 

scope  to  allow  the  city  Co  makeits  taxes  i;7  Iowa   630.     And    if   the  delinquent 

a  lien  upon  the  property.     Eschbach  v.  taxes  are  brought  forward  in  the  lax 

Pitts,6  Md.71.     See  Dallam  V.  Oliver,  books  after  the  purchase,  they  will  not 

iGlll  (Md.)  445.     See  also   Dill.  Muu.  be  a  lien  upon  the  property,  as  against 

orp.,  vol.  I  [,  (^  821.  n,  2,  the  purchaser.     Cummings  v.  Easton, 

S.  People  t>,  Hastings,  19  Cal.  450 ;  46  Iowa  1S3. 

People  w.  Pearia,  37  Cal.  359;  Worth-  R«oord.~-In   Ptnnsvlvama,  the   lien- 
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must  be  a  description  thereof  sufficient  to  show  its  location  and 
extent.*  Actual  demand  for  the  tax  is  not  necessary,*  unleSs 
made  so  by  statute.' 

4.  Time  Wben  Lien  Attaehes. — When  there  is  no  provision  made 
by  statute  as  to  when  a  lien  attaches  to  real  estate,  it  is  the  gen- 
eral rule  that  it  takes  efTect  from  the  moment  when  the  land 
becomes  charged  with  the  payment  of  a  certain  fixed  sum;*  but 
the  statute  creating  the  lien  usually  specifies  the  time  when  it 
shall  attach.  In  the  notes  will  be  found  a  judicial  construction 
of  the  provisions  in  the  statutes  of  several  of  the  states.'     As  to 

for  taxcB  cannot  exist  unless  a  certified  intended  to  be  leased  and  sold.   Cooper 

copy  has  been  entered  of  record  se  re-  ir.  Jackson,  71   Ind.  344;   Sloan  i'.   Se- 

quired  bv  the  law  creating  il,  Wilson's  wall,  81  Ind.  180. 

Estate,  ijo  Pa.  St.  185;  Anspach's  Ap-  A  lien  will  hold  if  the  purchaser  cM.n 

peal   (Pa.  iS36),  i  Cent.  Rep.  531 ;  al-  thow  what  properly  was  intended  to  be 

though,  under  a  prior  act  of  18J4,  such  Uxed.     State  %>.  Casteel   (Ind.  18S7),  8 

a  provision   of  record  was  held   to    be  West.  Rep.  S93. 

simply  directory.     Parker's   Appeal,  8  ?«rMiuil    Property- — An    asEeesment 

W.  &  S.  (Pa.)  449;   Wallace's  Estate,  upon   personal  property   located   by  a 

S9  Pa.  St.  401.  street   and  number   is  not  a  sufficient 

In  I^ouisiana,  registry  is  essential  to  deecription    to    create    a   lien   against 

preserve  the  lien  of  the  state  tor  taxes  the  property.     Bell  v.  Barnard,  37   III. 

as  gainst  third  persons,  New  Orleans  App.  375. 

Sav.  Inst.  V.  Leslie,  28   La.  Ann.   496;  The   idcntlScation,    It  ts    said,    is  a 

Jacob  V.  Freeton,  31  La.  Ann.  516;  but  question   arising    for    the  jury  on   the 

not  as    against    the    person    assessed,  evidence.     Stewart  v.  Shoenfelt,    13   S. 

Adams  v.  WakeHeld,  26  La.  Ann.  tf^i.  &  R.  (Fa.)  360;  Thompson  v.  Fisher,  6 

Tases  of  the  city  of  New  Orleans  are  W.  Si  S.,(Fa.)  510. 

required  to  be  registered.     Cochran  v.  a.  Hart  *.  Tiernan,  59  Conn,  521. 

OceanDrv  DockCo.,3oLa.  Ann. 1365.  8.  Brown  !■.  Goodwin,   75  N.  Y.  409. 

Remady:— But  a  defective  levy  mav  be  In  U.  S.  v.  Pacific  R.  Co.,  4  Dill.  ( U, 

remedied  and  the  lien  enforced  byre-  S.)   72,   it  was  held   that  under  U.    S. 

trospectlve  legislation  authorizing  the  Rev.  Stat.,  4  3186,  which  provides  that 

levy  and  collection  in  subsequent  years  "if  any  person  liable  to  pay  any  tax, 

upon  the  asaeBsment  of  the  proper  year,  neglects   or   refuses   to    pay  the   same 

"     ■'    "         455;   Fairfield  after    demand,  the  amount  shall  be  ( 

dior  tl  " 


pose  the  asseGsment  roll  of  the  previ-  the  time  it  was  due  until  paid,"  etc.,  de- 

ous  year  is  used.     Cowgill  v.  Long,  15  mand  is  necescarv  to  constitute  a  \'alicl 

111.  joj.  lien.     See  also  U.  S.  v.  Pacific  R.  Co, 

1.  State  V.    Miles,  48  N.  J.   L.  450;  1  McCrary  (U.  S.)  I. 

People  Ti.  Chicago,  etc.,  R.  Co.,  96  III.  1.  Black  on  Tai  Titles, p.  181 ;  Black- 

369.     See  also  Woodside  v.  Wilson,  31  well   on   Tax   Titles,  i   478;   Eaton   v. 

Pa.    St.   32;    Richardson    v.    State,  s  Chesbrough,  81  Mich.  114;   Webb  v. 

Blackf.  (Ind.)  51.  Bidwell,    15    Minn.    479;    Bennett    tr. 

Where   a  lot  was   assenaed  as    "  lot  Hunter,  9  Wall.  ( U.   S.)  326.     See  also 

number  5  In   the  assessor's  subdivision  Hutchins  v.   Moody,  30  Vt.  655.     Thia 

of  the  west  half  of  section  1,  township  time  is  generally  the  time  of  the  assesE- 

13,   etc.,"    no    number  of  acres   being  ment  of  the  tax.    Lyon  t.  Alley,  130  V, 

given,  and  it  appearing  that  no  plot  of  S.  177. 

such  described  lot  was  ever  made  or  re-  In  Cooley   on  Taxation  (2d  ed.),   p. 

corded,  such  description  was  held  to  be  448,  it  is  said  that  the  lien  should  attach 

totally  Insufficient,  and  no  lien  could  be  at  the  time  of  the  extension  of  the   tax 

had  against  the  premises  for  the  taxes  upon  the   roll;   and  this  Is  the  rule   in 

assessed   thereon.     Sanford   v.  People,  ikidiigan.     Harrington  v.  Hilllard,  27 

102  111,  374.     But  the  fact  that  property  Mich,  371, 

subject  to  taxation   is  imperfectly   de-  E.  In  MaasaclmselU,  taxes  upon  real 

scribed,  will  not  preclude  the  purchaser  estate  constitute  a  lien  thereon  for  two 

at  the  tax  sale  from  maintaining  an  ac.  years  after  they  are  committed  to  the 

tion  to  enforce  a  lien  against  the  land  collector,  and  this  lien  relates  back   to 
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personal  property  there  can  be  no  lien  until  seizure,  unless  it  is 

given  by  statute.* 

the  daj  on  which   thev  were  aGBesGcd,  etc.,  Co.,  loS  III.  3S4;  Carters.  Roden- 

Cochran  v.  Guild,  106  Mbbb.  59;  B  Am.  wald,  io8  111.  351. 

Rep.  J96;  Hill  r.  Bacon, [lo  Mass.  387;  No   lien   is   created   upon    personal 

Davli  V.  Bean,'  114  Mass,  358;  and  U  property  until  the  tax  books  are  placed 

not  secondary  or  collateral  to  anj'  per-  in  the  hands  of  the  collector,  Schaeffer 

(onal  liability  of  the  person  to  whom  v.   People,   60   III.  179;  Gaar  v.  Hurd, 

it  is  acsessed.     Swan  v.  Emerson,  1^9  91  111,  315;  Binkert  v.  Wabash  R.  Co., 

Mans.  1S9.  98  III.  loTi;  Belleville  Nail  Co.  r.  Feo- 

In  ^ijjouri',  state  and  county  taxes  pie,   98   III.   399;   and   if  the  collector 

are  made  a  lien  on  real  estate  from  and  fails  to  make  any  levy  on  the  personal 

alter  the   first   Monday   in  September,  property  until  after  the  return  day  of 

and  the  owner  at  that  time  will  be  lia-  the  warrant,  the  warrant    then  being 

ble  to  a  subsequent  purchaser  for  them,  dead,  all  liens  that  might  have  been, 

on    his    covenant    of   warranty,  even  but  were  not,  perfected  by  a  levy  are 

though  the  sale  is  prior  to  the  assess-  lost.     Ream  v,  Slone,  103  III.  359- 

ment.     McLaren  v.  Sheble,  45  Mo.  130;  In  California,  a  judgment  rendered 

Blossom  11.  Van  Court,  34  Mo,  390 ;  86  to  enforce  a  Hen  on  particular  property 

Am.  Dec.  114.  assessed  is  made  a  lien  upon  all  the  real 

The  lien  relates"  back  and  takes  effect  estate  of  the  person  assessed,  and  the 

from  the  inception  point  of  the  assess-  lien  is  held  to  relate  back  to  the  time 

ment,  although  the  assessment  may  not  of  the  assessment.     Reeve  v.  Kennedy, 

be  consummated  until   a   later  day  or  43  Cal.  643, 

month  in  the  year.  Thus,  where  the  In  Indiana,  the  i^gregate  amount  of 
statute  required  the  assessment  to  date  taxes  upon  poll,  personal  and  real  es- 
from  the  lirst  Monday  of  September  tate,  is  a  lien  upon  all  real  estate  of  the 
and  to  include  the  taxable  property  of  taxpayer  within  the  county,  and  such 
the  taxpayers  respectively  owned  by  Hen  attaches  on  the  firat  day  of  January 
them  on  that  day,  it  was  held  that  the  in  each  year.  Cones  v.  Wilson,  14  Ind. 
taxes  became  a  lien  on  that  -date  by  46;;  Isaacs  v.  Decker,  41  Ind.  410;  Veit 
relation,  althou^  not  actually  asseased  v,  Graff,  37  Ind.  154.  A  warrantor  be- 
until  December.  It  is  immaterial  that  fore  such  date  does  not  covenantagainst 
the  rights  of  a  third  person  who  pur-  them.  Overstreet  v.  Dobson,  18  Ind.256. 
chased  for  value  and  without  notice.  It  is  also  a  lien  upon  personal  prop- 
have  intervened.  McLaren  v.  Sheble,  erty  for  all  taxes,  but  no  time  is  fixed 
45  Mo.  130.  by  statute  for  it  to  attach.    As  between 

In   Kew   Tori,   no   lien   or  incum-  the  state  and  the  owner  at  the  time  of 

br*nce  is  created  by  the  tax  until  after  settlement,  the  Hen  attaches  as  soon  as 

the  list  containingit  is  confirmed.  Bar-  the  duplicate  is  issued  to  the  treasurer, 

low  V.  St.  Nicholas  Nat.  Bank,  63  N.  Cones  v.  Wilson,  14  Ind.  465.  See  Mc- 

Y.  390;  10  Am.  Rep.  547;  Fisher   v.  Neil  f.  Fareman,  37  Ind.   203;  Barker 

New  York,  67  N.  Y.  73 ;  Washington  v.  Morton,  19  Ind,  146. 

"  '  '"     "    —    ''•-      -'    -    •'"-  '  In  refBio«/,the  lienfortaxes  becomes 


[eight 
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D  <N.  Y.)  397;  for  the  amount  of  a  fixed  incumbrance  when  the  officer 
the  tax  is  not  ascertained  and  deter-  by  some  official  act  manifests  his  in- 
mined  until  confirmation.  Dowdney  tentlon  to  pursue  the  land  for  the 
V.  New  York,  54  N.  Y.  186.  purpose  of  enforcing  the  collection  of 
In  lUiHois,  taxes  upon  real  estate  be-  the  taxes;  and  in  the  case  of  a  non-resi- 
come  a  lien  upon  the  land  charged  dent  proprietor,  taxes  become  a  lien 
from  and  after  the  first  day  of  May  in  when  the  constable  has  made  a  list  of 
each  year ;  that  being  the  day  on  which  the  land  and  the  taxes  assessed  thereon, 
owners  of  land  are  required  to  list  it  and  deposited  the  same  in  the  town 
(or  taxation,  see  Cooper  t.  Corbin,  clerk'e  oflice  for  record.  Hutchins  v. 
los  III.  314 ;  Almy  -v.  H  unt,  48  1 11.  45  ;  Moody,  34  Vt.  433. 
but  personal  property  taxes  do  not  be-  In  lotva,  taxes  on  personal  property 
come  a  lien  on  real  estate  until  the  do  not  become  a  lien  on  the  real  estate 
collector,  on  failure  to  collect  the  tax  of  the  owner  until  they  are  due,  and 
on  personal  property,  charges  a  sum  they  do  not  become  due  b)'  the  mere 
on  such  real  estate  in  his  application  assessment  of  the  property  (or  taxation, 
for  judgment  for  delinquent  taxes.  Castle  v.  Anderson,  69  Iowa  4]$. 
Parsons  x:  East  St.  Louis  Gas  Light,  1.  McKay  v.  Batchellor,  3  Colo. 
271 


>y  Google 


Th*  Tu  U«B.  TAXA  TION.  Ta  WliM  Tropntr  Van.  AtUdM. 

The  lien  attaches  at  the  earliest  moment  of  the  day  fixed,  as 
there  is  no  point  of  time  less  than  a  day  at  which  the  tax  may 
be  regarded  as  attaching.* 

5,  To  What  Property  the  Lien  Attaches. — The  statutes  creating- 
liens  determine  what  property  shall  be  subject  to  .them.*  The 
lien  for  taxes  upon  real  estate  attaches  to  each  particular  tract 
for  the  portion  of  the  tax  assessed  against  it  ;*  otherwise  as  to  the 
lien  upon  personal  property,  where  the  statute  gives  such  a  lien ; 
here  the  aggregate  amount  of  the  taxes  may  be  a  lien  upon  all 
the  personal  property  of  the  person  assessed,^ 

Taxes  upon  personal  property  may  be  made  a  lien  upon  the 

S3;   state   v.    Rowse,   49    Mo.    586;  Connrclicut  Gen.  SUt^  4  3889,  em- 

aish  V.  Bird,  13   Fed.  Rep.  180.     See  powers  Ihe  collector,  In   the  event  of 

also   George  w.   St.   Louis  Cable,  etc,  an/  person's  failure  to  paj  a  tax,  to  en- 

R.  Co.,  44  Fed.  Rep.  117.  force  by  levj  and  sale  any  lien  upon 

A   collector's  warrant  is  not  a  lien  real  estate  which  eiista  at  the  date  of 

on   property   tor   taxes,  before   actual  the  levy.    The  following  section  (3S90} 

•eizure.     Farsoni  r.  Allison.  5   Watts  declares  that  the  esl^rte  of  any  person  in 

(Pa.)   72;    Baskin   v.   Koniz,  5  Watts  any  portion  of  real  estate  which  is  by 

(Pb.)  76,  note;  Moore  v.  Marsli,  60  Pa.  law  set  in  his  list  for  taxation  shall  be 

St.  46.  subject  Co  a  lien   for  that  part  of  his 

In   Stevens  v.  Lake   Shore,  etc.,  R.  taxes  which  ta  levied  upon  the  valuation 

Co.,  S3  Mich,  436,  the  general   lien  of  of  said  real  estate  as  lound  in  said  list, 

the  state  against  all  the  property  of  a  It   was   held   that  under    this   statute, 

railroad   company   for   taxes   assessed  where   the   lien  was   filed   against   Ihe 

against  it,  was  held  to  attach  from  the  owner    of   mortgaged    land,   the    lien 

time  the  commissioner  of   the  railroad  therefor  takes  precedence  of  the  tnoil- 

liled  a  computation  of   the  amount  of  gage  only  so  far  as  the  valuation  of  the 

the  tax  as  required  by  statute.  particular  tract  Es  concerned,  and  not  as 

1.  In   Hill  i>.  Bacon,  no  Mass.  387,  to  taxes  on  other  property  of  the  mort- 

the  grantor  of  a  deed  with  covenant  of  gagor.     Meyer  v.  Burritt,  60  Conn.  1 17. 

warranty  dated  April  30th,  was  in  pos-  So  in  Illinois,  taxes  due  on  one  tract 

session   of  the  land  conveyed  till  one  are   no   lien   on   others  of  the  person 

o'clock  In  the   afternoon  of  May  ist,  against  whom  they  are  assessed.     Bink- 

when  he  executed  and  delivered  the  ert  v.  Wabash  R,  Co.,  98  111.  ii.;;  Kep- 

deed,  and  the  grantee  Immediately  took  ley  i>.  Jansen,  107  III.  So.    And  in  Afis-- 

possessioD.  The  tax  on  the  land  for  the  souri.    Slate   w.   Sargent,  76  Mo.  557. 

year  beginning  May  lat.was  assessed  to  See  also  State  ti.  Hand,  41  N.J.  L.  517. 

the   grantor,  who  did   not  pay  it,  and  But  under  the  ludiana  statute,  the  ag- 

the   land   having   lieen   sold  for  such  gregate  amount  of  taxes  is  a  lien  upon 

non-payment,  it    was  held   Ihat   there  all  the  real  estate  of  the  taxpayer  which 

was  a  breach  of  the  covenant.  i«  within  the  county.    Cones  i>.  Wilson, 

9.  Meyer  v.   Burritt,  60   Conn.  113;  14  Ind.  645.    This  is  the  law  in  Loniai- 

Albany   Brewing   Co.  v.  Meriden,  4S  ana   also.      Geren   v.   Gruber,   :6  La. 

Conn.  143,  Ann.  697. 

S.  Hayden  v.  Foster,  13  Pick.  ( Mass.)  4.  Hill  i>.  Figley,  33  111.  364;  Gaar  v. 

49].     And    this  Is   usually  recognized  Hurd,  9]  III.  330;  Barker  v.  Morton,  19 

by  statute.     Under  the  constitution  of  Ind.  146. 

Texat,  art.  10,  f  zo,  a  lien  Is  a  charge  But  in  Arkansas,  under  the  statute 

merely  against  each   separate  tract  for  which   declares   "  taxes   asseised   upon 

the  tax  assessed  against  it.     See  State  real  or  personal  property  shall  bind  the 

V.  Baker.  49  Tex.  763.    And  a  judgment  same,"   and   that    "all    taxes   assessed 

against  the  owner  of  several  tracts,  de-  shall  be  a  lien  upon  and  bind  the  prop- 

claring  a  lien  upon  all  for  the  aggregate  crty  assessed,"  it  is  held  that  the  taxes 

amount  of  taxea  due  upon  iX\,  Is  invalid,  on  each  class  of  personal  property  are  a 

whether  the  taxes  are  due  to  the  state  Henonly  uponthepropcrty  otthatclass, 

or  to  ■  municipal  corporation.     E^mon-  but  Ihe  whole  tax  of  each  class  is  a  lien 

ton  v.  Galveston,  53  Tex.  157;  Jordon  upon  every  item  of  that  class.    Bride- 

V.  Brenham,  57  Tex.  655.  well  v.  Morton,  46  Ark.  73. 
272 


>y  Google 


a 


ntiuLiM.  TAXATION.  Pridritj  «r  lim. 

realty  as  well  as  upon  the  personalty ;'  but,  unless  it  is  expressly 
so  provided  by  statute,  no  such  lien  exists.*  And  so  taxes  levied 
on  land  do  not  constitute  a  lien  on  personal  property  in  the 
absence  of  a  statute  to  that  effect.* 

6.  Priority  of  Lien. — It  is  within  the  constitutional  power  of 
the  legislature  to  make  the  tax  a  lien  prior  to  other  rights  and  in- 
cumbrances, whether  the  same  arise  before  or  after  the  assess- 
ment of  the  tax  ;*  but  this  extraordinary  effect  will  not  be  given 

1.  laoaci    v.   Decker,   41     Ind.   410;  and  all  appurtenances  thereof,  the  per- 

Peckham    v.   Milllkan,   99    Ind.    351;  sona!  propertj  of  the  railroad  ia  clearly 

Carter  !■.  Rodewald,  108  III.  351;  State  within    the    description,      Stevens    v. 

V.  Newark,  43  N.  J.  L.  38;  Miller  v.  Lake  George,  etc,  R.  Co.,  81  Mich.  436. 

Aodenon,  i   S.  Dak.   ^39;  New  Eng-  4.  Albanj   Brewing  Co.  i^.  Meriden. 

land  L.  &  T.  Co.  -v.  Voung,  Si   Iowa  48  Conn.  243;  Hopper   v.  Mallwon,  16 

«;    Paulson   w^  Rule,  49   Iowa   576;  N.  J,   Eq.  386;   L^decker  v.  Pallaade 

jarrettson  v.  Scofield,  44  Iowa  35.  Land  Co.,  33  N.  J.  Eq.   415 ;  Hand  v. 

Under  such  a  statute,  land  held  by  a  Startup,  38  N.J.  Eq.  115;  llardenbergh 

husband   and   wife   as   tenants  of  the  ii.  Converse,  31  N.J.  Eq.  500;    Dale  v. 

entiretj  is  not  subject  to  a  lien  for  tases  McEvera,  3  Cow.  (N.  Y.)  118;  Parker 

upon    the    husband's    personal   estate,  v.  Baxter,  1  Gray   (Mass.)   185;  In   re 

Morrison  f.Scybold,  92  Ind,  39S.  Such  Douglas,  41  La,  Ann,  765;  Jenkins  i', 

a  lien  Is  not  affected  by  the  fact  that  Newman,   133  Ind.  99;   New   England 

theowner  had  other  and  personal  prop-  L.  ft  T,  Co.   v.   Young,  81   Iowa  733; 

erty  which  might   be   taken  on  a  tax  Keating  v,  Craig,  73  Mo.  307;    Rhoads 

warrant.     Albany  Brewing  Co,  f.  Mer-  v.  GItcd,  5  Houit.  (Del.)  183;  Verdery 

Wen,    48    Conn,   343.     The    lien   may  v.  Dotterer,   69  Ga.   198;   wilUamB  v. 

be   made  to  attach  to   real   estate   ac-  Hilton,  35  Me.  S47;  jS  Am.  Dee. 739, 

quired  subsequently  to  the  assessment  The  power  of  the  legislature  to  mwce 

of  the  tax  on  personal  property.     Cum-  a  tax  lien  superior  to   that  of  b  mort- 

mings  V.  Easton,  46  Iowa  183.  gage,    is     not  disputed,     Patervon    v. 

Taxes   upon   the   capital   stock  of  a  O'Neill,  33  N.J.  Eq. 386;  evenafter  the 

railroad,  constitute  a  lien  on  the   real  rights  of  the  mortgagee  are  fully  vested, 

property  of  the  company.  Union  Trust  Howell  v.  Essex  County ,32  N.J.  Eq.  675. 

Co.  V.  Weber,  96  III.  346.  In  Pennock  v.  Hoover,  5  Rawle  (Pa.) 

\n  Illinois.,  in  order  to  make   tanes  391,  a  lien  of  an  assessment   for  paving 
on  personalty  a  lien  on  the  realtv,  the  was  declared  superior   to  the  claim  of 
collector  must   select  some  particular  mechanics  and  material-men. 
tract,  and  charge  the  lien  against  it  in  In  Titusville's   Appeal,    108  Pa.   St. 
his  application  for   judgment.     If  the  600,  where  the  tax  was  declared  a  lien 
person  against  whom  a  tax  Is  assessed,  prior   to   all    incumbrances,    an   addi- 
partt  with  a  tract  of  land  before  steps  tlonal  sum  added  as  a  penalty  ibr  non- 
are  taken  by  a  collector  with  respect  payment   was   held  to  have  the  aame 
to  it,  the  lien  of  the  tax  will  not  attach  incident  of  prior  lien, 
to   that  particular  tract,  but  does  not  The  tax  lien,  being  paramount  to  all 
necessarily     prevent      its     attachment  other  liens,  is  privileged  from  marBhal- 
•gainst   the  others.     Carter   u.   Rode-  Ing,  by  reason  of  its   absolute  and  per- 
wald,  108  111.351;  Parsons  tr.  East  St.  em ptory  character.  People's  Sa v.  Bank 
Louis  Gas  LlgTit,  etc.,  Co..  108  III.  380;  ^-  Tripp,  13  R.  i.  631. 
Bellvllle  Nail  Co.  f.  People,  98  III.  399.  A  tax  warrant  issued  and  delivered  to 

I.  Lynn  v.  O'Neill,  .sS  N,  J,   L,  58;  the  collector,  before /./a.  to  the  sheriff. 

Stale  V.  Powell,  44  Mo!  436.  "nd  not  levied  until  after  levj-  undiT  the 

1.  Parker's   Appeal,   5   Pa,    St.  390;  /■/"-,  has  priority  over  it,     Evans  v. 

Anderson  Ti.  Mississippi,  13   Miss.  459;  Walsh,  41   N.J.  L,  aSi ;  33  Am.  Rep. 

Bailey  -v.  Fuqua.  34  Miss.  497.  ^oi.     And   the   lien    acquired    by    the 

The  Hen  of  the  slate  for  taxes  cannot  issue  of  a  warrant  for  personal  taxes 

follow  severed  fixtures  as  personal  prop-  takes  precedence  of  the  equitable  claim 

erty.     State  11.  Goodnow,  80  Mo.  371.  "f  creditors  who  subsequently  bring  the 

Under  a  statute   providing  that  the  property  into  the  custody  of  the  law. 

state  shall  have  a  lien  upon  a  railroad  /"  re  Receivership  of  Columbian  Ins. 
35  C.  of  L.— .8                           273 


>y  Google 


TlM  Tw  Um.  TAXA  TION.  PrUritj  of  Llvu 

by  implication,'  unless  it  is  clearly  shown  to  have  been  within 
the  legislative  intent.*  The  mere  declaration  that  taxes  shall  be  a 
lien  on  the  property  assessed  is  not  sufficient  to  give  precedence 
to  the  lien.'  The  law  creating  the  lien  may  give  it  precedence 
over  all  liens  and  incumbrances  existing  prior  to  the  passage  o( 
the  law.*  This  retrospective  effect,  however,  will  not  be  given,  in 
the  absence  of  clear  legislative  intent.* 

Co.,  3  Abb.  App.  Dec.  (N.  Y.)  339.  But  estates  in,  and  liens  upon  the  land,  to 

s  tax  levied  on  the  debtor  after  a  sale  the  extent  of  a   power   to   sever   and 

of  perBonal  property  on  eiteciitioii  iSEued  remove.  Morrow  i;.  Dows,   j8    N.   J. 

on  a  voidable  judgment,  constitutes  no  Eq.  4_i;9. 

lien    on   the    properlj'.     Roraback    r.  And  where  a  statute  makes  taxes  a 

Stebbins,  4  Abb.  App.  Dec.  (N.  Y.]  100.  Hen  on  land,  and  gives  a  mortgagee  the 

Hnnlolpiil  Tftns. — The  priority  may  right  to  redeem  and  attack  the  money 

be  conferred  on   municipal    taxes    and  paid   in   redemption   of  his  mortage 

assessments.     Allen  v.  Allen,  34  N.  J.  debt,  and  also  provltles  that  hia  rights 

Eq.  493;  Keating  II,  Craig,  73  Mo.  507.  under   his   mortgage   shall   not  be  di- 

By  the  charter  of  theclty  of  Newark,  vested  without  notice  that  the  mort- 
taxes  assessed  upon  real  estate  have  gaged  premises  have  been  sold  for 
priority  over  mortgages,  but  taxes  as-  taxes,  a  tax  lien  Is,  by  the  statute,  the 
seased  upon  personal  property  of  the  first  charge  upon  the  land,  and  over- 
owners  of  land  have  no  such  priority,  rides  all  prior  mortoages.  Howell  f 
State  V.  Newark,  4a  N.  J.  L.  38.  Essex  County,   33   N.   J.  Eq.  677 ;  vir 


t  the  lien  of  municipal  taxes  when     tually  overruling  O'Neill  v.  Dring«r, 

--" • '     3.  N".].  Eq.507. 

In  Paterson  v.  O'Neill,  31  N.  J.  ] 
supersede  mortgages  made  to  the  state     386,  the  (act  that  the  right  of  reden 


o       -f            .         -     ,           mortgages  and  31  N.  ].  Eq.  507. 

other  incumbrances,  will  not,  as  a  rule.  In  Faterson  v.  O'Neill,  31  N.  T.  Eq. 

sede  mortgages  made  to  the  state  386,  the  (act  that  the  right  of  redemp- 

reptesentatlves,  on  the  ground  that  lion   given  to  the  mortgagee,  together 

the  state   [s  not  to  be  included  within  with    the   facts  that  his  mortgage  was 

the  operation    of    the   statute,    except  exempt   from   taxation,  and   that   the 

by  express  mention  or  necessary  impli-  mortgaged  premises  were  directed  to 

cation.     U.  S.   v.  Hoar,  1   Mason    (U,  be   assessed   to  the  owner  to  their  full 

S.)  314.  So  the  provision  of  the  charter  and  fair  value,  made  it  clear   that  it 

of  the  city  of  Trenton  preferring  the  was   the   intention   of   the  legislature 

Hen  for  taxes  over  prior  mortgages  and  that   the   lax    lien   should  take  prece- 

other  Incumbrances,  does  not  apply  to  dence  over  a  mortgage  charged  upon 

mortgages  made  to  the   state  to  secure  the  properly  prior  to  the  levy  of  the 

the  funds  of  the  state  invested  on  the  tax.     See  also  Pennington  i>.  Mendes, 

mortgage.     Trustees  of  Public  Schools  38  N.  J.  Eq.  336 ;  Dosemus  i>.  Cameron, 

V.  Trenton,  30  N.J.  Eq.  66?.  49  N,  J.  Eq.  i. 

I.  Trustees    of   Public    Schools    v.  S.  Miller  f.  Anderson,  i  S.  Dak.  539. 

Trenton,  30  N.  J.   Eq.  679;  Howell  v.  And,  when  not  given  precedence,  the 

Essex  County,  32  N.  ].  Eq.  676 ;  Rhein  lien  of  taxes  Is  marshaled  according  to 

Bldg,  Assoc.  V.  Lee,  100  Pa.  St.  314.  the  general  law  determining  the  rank  of 

In  State  v.  Newark,  4J   N.  J.  L.  45,  liens.    Gormley's  Appeal,  37  Pa.  St.  49. 

under     the    charter    of    the    city   of  But  in  loiua  a  contrary  doctrine  seeins 

Newark,  it  was  held  that  the  lien  for  to  prevail.    There  it  is  held  that  when 

taxes  on  real  estate  was,  by  necessary  taxes  are  made  a  lien  upon  real  estate 

implication,     paramount    to    existing  they  become  prior  and  superior  to  all 

mortgages  thereon;  but  that  the  lien  mortgage   and    judgment   liens.     Mew 

on   real    estate   (or   personal  property  England   L.  &   T.  Co.   u.   Young,   Si 

taxes  did  not  have  that  priority.  Iowa  740. 

3.  Where,  in  addition  to  the  declar-  4.  Coolev  on  Taxation  (id   ed.),   p. 

ation  thatthetaxshould  bealienupon  445;  Black'  on  Tax  Titles.  4  185;    Ly- 

the   land,   the   law   authorized   a  sale,  decker  i>.  Palisade  Land  Co.,  33   N.  I. 

severance,  and  remo\-al  of  something  Eq.  41?;  O'Brien  v.  Cogswell,  17  Can. 

which  constitute  part  of  the   land,  it  Sup.  Ct.  Rep.  430.     See  also  State  r. 

was   held   that   there   was   a  sufficient  Newark, 42  N.J.  L.45.   See  Statutes, 

manifestation  of  the  purpose  to  make  vol.  33,  p.  447. 

the  tax  a  Hen  paramount  lo  all  prior  •.  Finn  v.  Hajrnes,  37  Mich.  62. 
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7.  Tennination  of  ttie  Liea— a.  In  General. — The  tax  lien  is 
generally  held  to  be  discharged  by  payment  or  tender  of  the 
amount  due  to  the  proper  officer.*  The  lien  may  be  terminated 
by  abandonment  on  the  part  of  the  taxing  power,*  or  by  the 
statutory  limitation  of  the  term  of  the  lien,'  or  by  the  repeal  of  the 
statute  under  which  the  taxes  are  levied,  unless  there  is  a  clear 
intention  to  continue  the  lien* 

b.  Statutory  Limitation. — As  the  lien  owes  its  existence 
to  the  statute,  it  cannot  be  extended  beyond  the  time  fixed  by 
the  statute  for  its  duration.'  Statutes  provide  sometimes  that 
land  may  be  sold  for  taxes  after  the  expiration  of  the  statutory 
term  of  the  lien,  unless  the  land  has  been  alienated  in  the  mean- 
time.* 

A  statute  giving,  In  general  terms,  to  5S1;  Mount  v.  State,  6  Blackf.  (Ind.) 
a  tax  lien  superiority  over  "liens,  mort-  15  ;  Bryan  v.  Harvey,  11  Tex.  311.  In 
gages,  conveyances  and  incumbrances,"  Gardenhlre  ti.  Mitchell,  11  Kan,  83,  the 
lias  no  application  to  Incumbrances  lien  was  not  destroj'ed  by  the  repeal  of 
created  before  the  act.  See  also  liar-  the  statute,  under  ageneral  law  provld- 
rison  v.  Metz,  17  Mich.  377.  ing  that  the  repeal   of  a  statute  should 

■  A  municipal  claim  filed  in  1857  by  not  affect  any  right  accrued,  any  duty 
the  city  of  Fittsbui^h  for  grading  and  imposed,  any  penalty  incurred,  nor  any 
paving,  was  not  entitled  to  payment  out  proceeding  commenced  under  and  by 
of  the  proceeds  of  sale  of  the  properly  virtJfe  6f  the  stalule  repealed. 
against  which  the  lien  was  filed,  in  The  sut)stantial  re-enactment  fur- 
preference  lo  a  mortgage  of  the  same  nishes  ground  for  inferring  that,  the 
premises  entered  and  recorded  in  1848.  legislature  intended  to  reserve  and 
Pittaburgh's  Appeal,  40  Pa.  St.  455 ;  continue  the  lien  for  taxes  which  had 
Cadmus  r.  Jacltson,  53  Pa.  St.  195;  Al-  accrued  under  prior  laws.  Gorley  11, 
legheny  City's  Appeal,  41  Pa.  St.  60.        Sewell,  77  Ind.  316. 

1.  Bennett  t>.  Hunter,  9  Wall.  fU.  S.)  6.  Isaac  v.  Swift,  10  Cal.  80;  70  Am. 
336;  Chaffe  II.  Ludeling,  34  La.  Ann.  Dec.  698  i  State  t'.  Van  Horn,  45  N.  J. 
96a,     See  infra,  this  title,  Payment.  L.  136  ;  Field  v.  West  Orange  Tp.,  37 

As  to  one's    right  to   subrogation  of     N.I.  Eq.  434. 
the  state  for  the  benefit  of  those  who         Where  a  municipal  charter  provided 
are  entitled  to  make  the  payment,  see     that  taxes  assessed  on  lands  within  the 
Sl-brogatios,  vol,  24,  p.  187.  city  should  remain  a  lien  thereon  (or 

3.  In  Bradley  v.  Hintrager,  61  Iowa  two  years  from  a  designated  day,  "not- 
337,  a  tax  was  levied  by  the  city  of  Du-  withstanding  any  devise,  descent, 
buque  on  the  lot  in  question  in  1857,  alienation,  mortgage  or  other  incum- 
and  the  lot  wa«  sold  therefor  In  187  [.  brance,  and  notwithstanding  any  mis- 
A  deed  was  made  In  1879  pursuant  to  take  or  omission  as  to  the  owner's 
such  sale,  but  it  appeared  that  the  tax  name,"  it  was  held  that  the  limitation 
of  1857  had  not  been  carried  forward  of  the  lien  Included  the  owner  of  the 
on  the  tax  books  of  the  city  for  any  of  premises  as  well  as  his  alienee,  etc., 
the  subsequent  years,  and  that  the  taxes  and  that  it  could  not  be  extended  by 
levied  for  such  subsequent  years  had  the  inaction  of  the  municipal  author- 
all  been  paid.  It  appeared  also  that  ities  in  enforcing  the  lien  within  the 
the  cily  had  adopted  as  a  guide  for  the  prescribed  time.  Kirkpatrick  v.  New 
treasurer  a  "history  of  delinquent  Brunswick,  40  N.  J.  Eq.  46,  And  in 
taxes,"  In  which  the  lot  in  controversy  Dubois  i'.  Poughkeepsie,  ii  Hun  (N. 
appeared  with  no  tax  of  any  year  Y.)  117,  it  was  held  that  a  sale  made 
entered  against  it.  It  was  held  that  subsequent  to  the'two  years  prescribed 
the  city  had  abandoned  the  tax  for  for  the  continuance  of  a  tax  lien,  was 
1857  on  said  lot,  and  that  the  sale  of  invalid,  although  preliminary  proceed- 
the  lot,  and  the  deed  pursuant  thereto,  ingsand  (he  advertisementcommenced 
vested  no  title  In  the  purchaser.  within  that  period. 

S.  See  infra,  Ihis  title.  Statutory  ».  As  in  Rhode  Island,  see  Bull  v. 
Limitafions.  Griswold,  14  R.  I.   i2\  and  in  Massa- 

4.  McQ^ilkln  f.Doe,8  Blackf.  (Ind.)     e»u.<elfi.     In    Russell  i'.    Deshon,  134 
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The  tax  lien  is  not  merged  into  a  judgment  lien  so  as  to  con- 
tinue during  the  limitation  of  the  general  judgment  Hen,' 

c.  Effect  of  Alienation. — The  tax  lien  is  not  defeated  by 
alienation,  but  overrides  any  title  acquired  by  a  purchaser  of  the 
land,  whether  with  or  without  notice  ;  and  in  however  good  faith 
the  purchase  may  have  been  made,  and  for  whatever  value  ;  the 
lien  is  like  a  covenant  running  with  the  land  and  follows  the  land 
into  the  hands  of  all  successive  owners,  until  discharged  by  pay. 
ment,  lapse  of  time,  or  otherwise,* 

Mats.   34],   it  was   held   that  ■  sale  of         In  Pennsylvania,  the  perpetu*!  lien 

land  bj  a  collector  of  taxes,  more  than  given  under  former  acts  U  not  repealed 

two   years  after  a  warrant  tor  the  col-  by  the  act  of  iSSq.     Under  its   provi- 

lection  of  Ihe  tax  thereon  was  com-  slons,  the  lien  of  the  taxes  is  limited  to 
Dlittcd  to  his  predecessor,  U  void,  al-  two  yean,  unless  entered  of  record,  and 
though  made  within  two  years  after  limited  to  five  if  recorded,  unless  re- 
the  warrant  was  committed  to  the  col-  vived  and  continued  by  writ  of  scire 
lector  making  the  sale,  if  the  land  was  yiiciai  within  said  period  and  iluly  proa- 
alienated  by  the  owner  after  the  tax  eculed  to  judgment.  Philadelphia  x'. 
was  assessed  to  him  and  before  the  Hlester,  141  Pa.  St.  39.  See  also 
sale.  Philadelphia  v.  Kates,  150  Pa.  St.  30; 

In  Kelso  v.  Boston,  120  Mass.  397,  Philadelphia  t.  Scott,  93  Pa.  St.  35. 
ft  was  held  that  where  a  city  ordinance  1.  Boyd  u.  Ellla,  107  Mo.  394.  See 
limited  the  lien  of  a  street  ussesament  also  Riiey  v.  McCord.  21  Mo.  iSj. 
to  one  year,  if  the  land  wag  not  alien-  The  lodgment  of  an  execution 
ated  in  the  meantime,  it  might  be  sold  within  the  vear  prescribed  for  (he  con- 
after  the  expiration  of  a  year,  to  satisfy  tlnuance  of  the  tax  lien  will  not  extend 
the  assessment.  the  Hen;  but  such  execution  has  a  Hen 

An  entry  upon  land  by  a  mortgagee  of  its  own 

for  the  purpose  of  foreclosing  a  mort-  longing    1 

gage  between  the  date  of  an  assess-  Guerry,  15  Rich.  fS.  Car.)  353. 
ment  of  the  tax  upon  the  land  and  the         So  in  Kentucky  Cent.  R.  Co,  f.  Com., 

date  of  a  reassessment  of  the  same  tax,  91  Ky.  64,  it  was  held  that  a   simple 

the  original  tax   having  been  assessed  money  judgment  for  taxes,  though  the 

to  the  wrong  person,  is  not  an  alien-  llnjitation  of  the  judgment  was  fifleen 

ation  of  the  land  between  Che  first  and  years,  could  not  extend  the  lien  of  the 

second  assessment,  within  the  meaning  taxes  which  was  limited   by  statute  to 

of  the  statute.     Market  Nat  Bank  v.  five  years. 
Belmont,  137  Mass.  407.  «.  U.  S.  v.  Stoltx,  18  Int.  Rev,  Rec. 

In  Holden  v.  Eaton,  7  Pick.  (Maas.)  5 ;   Alkan  v.  Bean,  8  Bisa,  (U.  S.)   83; 

I ^,  it  was  held   that  a  sale  of   land  for  Ewing  t>,  Robeson,  ij  Jnd.  36;  Oldham 

direct  taxes  laid  under  United  Slalej  v.Jones,  5  B.  Mon,  (Ky.)  465  ;  Driggera 

act  of  i3i5,  givinga  lien  upon  the  land  v.  Cassady,  71  Ala.  ^39;  Doe   v.  Dea- 

for  the  taxes  for  two  vears,  was  valid,  vors,  8  Ua,  479;  Dunlap  v.  Gallatin,  15 

although  made  after  the  expiration  of  111.  7;  Hogle  v.  Cohan,  30  Ohio  St.  436; 

that  period,  providing  the  owner  had  Morris  *.  Lalaurie,  39  La.  Ann.  47. 
not  aliened  or   incumbered   the   land.         In   Freeman  r.  Atlanta,  66  GB.617, 

See  also  Goveir.  Newton,  i;8N.  H.  3591  it  was   held  that   where   the   lien    for 

Mason  v.  Bilbruck,  61  N.  H.  440.  taxes  attached  on  the  fifth  day  of  April 

In  /.ouiiiana,  it  is  held  Chat  liens  se-  of  each  year,  the  fact  that  the  holder  at 
curing  city  taxes  are  preicrlptible,  yet  that  time  sold  the  property,  and  upoik 
the  taxes  are  not,  Stewart's  Succes-  failure  of  the  purchaser  to  pay  the  pur- 
sion,  41  La.  Ann.  ilS;  Leeds  i>.  Treas-  chase-money,  made  a  sale,  under  ju- 
urer,  43  La.  Ann.  Sii  ;  Mercer's  Sue-  dicial  proceedings,  of  the  lands,  as  ihe 
cession,  41  La.  Ann.  113^;  hut  that,  not-  property  of  the  vendee,  did  not  divest 
withstanding  Ihe  tax  privileges  have  the  lien  of  the  municipal  authorities  . 
been  barred,  the  taxes  remain  due  and  for  the  tuxes.  "  The  sheriff's  sale  con- 
may  be  collected  as  ordinary  debts,  veyed  what  the  deiCendant  had ;  the 
Oteri  r.  Parker,  41  La.  Ann.  374;  lien  attached  to  what  the  vendor  had. " 
State  I'.  Meyer,  4t  La.  Ann.  436.  In  Doe  v.  Oeavors,  8  Ga,  479,  it  was 
276 
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The  lien  is  not  discharged  by  an  assignment  for  the  benefit  of 
creditors.'  An  assignee  in  bankruptcy  takes  subject  to  the  lien, 
and  the  state  may  folSow  the  property  into  the  hands  of  the  pur- 
chaser at  an  assignee's  sale,  even  though  the  assignee  was  directed 
to  sell  free  of  incumbrances.* 

d.  Effect  of  Judicial  Sale. — Nor  is  the  lien,  as  a  rule,  dis- 
charged by  a  judicial  sale;  but  the  purchaser  takes  subject 
thereto.'  So  the  lien  is  not  affected  by  a  foreclosure  sale  of  a 
mortgage  upon  lands,*  unless  it  is  directed  that  the  tax  shall  be 
paid  from  the  proceeds  of  the  sale.* 

But  the  sale  of  land  for  delinquent  taxes  of  one  year  destroys 
the  lien  of  ail  unpaid  taxes  of  previous  years;  for  the  lien  of  each 
year's  tax  is  paramount  to  all  previous  liens.* 

held  that  where   propertj'  liable  to  tax-  B.  Annelj  v.DeSuseur,  il  S.Car.4SS. 

■tion  was  sold  under  execution,  subee-  In   Pennsylvania,    upon    a    judicial 

quent  to  the  lery  of  the  tax,  but  prior  sale   of  the  property  upon  which  the 

to  the  giving  in  or  return  of  the  same,  lien  for  t>xe«  eiiatB,  the   lien  is  therebj 

and  wu  Mild  afterwards  under  ezecu-  discharged,  and  the  duty   or  the  taiinr 

tion  to  pBjr  the  taxes  due  by   the  itc-  authorities  is  to  proceed  upon  the  fund! 

fendant  In  execution,  the  purchaser  at  And  a   taxpayer   who   hae    sought  in 

the  tax  sale  obtained  a  good  title.  vain  the  aid  of  a   court    of   cquitr  to 

In   Schmidt  v.  Smith,  ^y  Mo.  135,  it  restrain   the  collection  of  a  tax,  by  a 

was  held   that   a   trustee   holding   the  sheriff's  sale  ol  the  real  estate   taxed, 

naked  title  to  land  cannot,  on  a  sale  of  the  lien  of  which  has  been  diverted  by 

the  property,  use  part  of  the  purchase-  a  prior  sheriff's  sale,  does  not  become  a 

money  to  satisfy  taxes  or  prior  incum-  volunteer  in  the  payment  of  said   tax; 

brances,  unless  he  is  empowered  to  do  he  may  maintain  an  action  to  recover 

«o  in  the  Instrument  creating  the  trust,  the  tax  thus  paid.     Shaw  v.  Allegheny, 

"In   such   cases,"  the  court   said,  "  the  115Fa.St.46.     See  also  Smith  v.  Simp- 

fiurcha»er  takes  the  land  subject  to  the  son,  60  Pa.  St.  169. 

ncumbrances."    See  also  Scoll  v.  Shy,  Id  Auspach's  Appeal,  113   Pa.  St.  17, 

53  Mo.  478.  it  was  held  that  upon  a  sheriff's  sale  of 

1.  State  II.  Rowse,  49  Mo.  586.     And  premises  subject  to  a  mortgage,  as  well 

so,  in   the   case   of  personal   property,  as  to  tax  liens,  the  taxes  were  entitled 

where   the   levy   is    before    an    actual  to  be  paid  out  of  the  proceeds,  before 

change  of  possession.     Cones  ti.  Wil-  the  mortgage,  though  In  point  of  tlm£ 

son,  14  Ind.  465.  the  mortgage  was  superior  to  the  Ifen, 

3.  Weeks  v.  Whatley,  4S  Miss.  337  ;  and  though  there  might  have  been  per- 
Stokes  v.  Slate,  46  Ga.  411;  tl  Am.  son  a  1  property  on  the  premises  out  of 
Rep.  58S;  /n  re  Brand,  1  Hughes  (U.  which  the  collector  could  lev^  and  col- 
S.)  334.  Where  one  bought  from  a  lect  the  taxes.  The  court  said :  "  The 
bankrupt  firm,  property  subject  to  the  lien  of  the  assessment  cannot  be  de- 
lien  of  taxes  charged  to  the  owners  in  feated  by  the  neglect  and  want  of  judg- 
the  county  in  which  it  was  situated,  ment  of  the  collector." 
notwithstanding  the  sale,  the  lien  con-  The  fact  that  the  judicial  sale  was  of 
tinued,  and  the  treasurer  was  authorized  but  a  portion  of  the  land  liable  for  the 
to  enforce  it  by  selling  the  properly,  tax,  will  not  prevent  the  discharge  of 
Mesker  v.  Koch,  76  Ind.  68.  the  lien,  since  the  tax  is  not  apportion- 

S.  Oiterberg  v.  Union  Trust  Co.,  93  able,  but  rests  on  the  entire  tract.  Mel- 

U.    S.    424;    Atlanta,    etc.,  R,   Co.  v.  Ion's  Appeal,  114  Pa.  St.  564.     See  also 

State,  63  Ga.  483.  City  v.  McGonigle,  4  Phila.  (Pa.)  ^sc 

A  partition  sale  cannot  have  the  ef-  B.  See   in/ra,  this  title.   Tax   Sa/ei. 

feet  of  discharging  the  lien.     Morris  v.  See  also  Langley  v,  Chapln,  134  Mass. 

Laiaurie,  39  La.  Ann.  47.  83;   McFadden  r.  Goff,  33    Kan.  415; 

4.  Isaacs  v.  Decker,  41  Ind.  410;  Robbing  v.  Barron,  33  Mich.  36;  Irwin 
"    ■     "              "                    ...     -  Ti.Frego,3aPa.St.368;  WasBi;. Smith, 


■  Colson,  8  Neb.  331.  lumbia,  5  Mackey  (D.  C.)  374;  Huizard 


34  Minn.  304;  Brewer  V.  District  of  Co - 
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TAXA  TJON.  Teinatuy 

xm.  PiTMEKT — 1.  Voluntary  Payment— a.  Opportunity  to 
Pay. — The  taxpayer,  before  his  property  is  levied  upon  or  before 
steps  are  taken  to  enforce  the  collection  of  the  tax,  is  entitled  to 
an  opportunity  to  make  a  voluntary  payment,'  If  the  statute 
provides  for  demand  or  notice,  demand  or  notice  is  an  essential 
prerequisite  to  the  validity  of  steps  taken  to  enforce  collection.* 

V.  Trego,  35  Pa.  St.  9:  Bucklej-  v.  Os- 
burn.SOhio  180;  Bradford  p.  Lafargue, 
30  Ln.  Ann.  43a  ;  Bowman  v.  Thomp- 
son, 36  Iowa  505;  Preston  v.  Van  Gor.  of  is 
der,  31  Iowa  ijo ;  Shoemaker  r.  Lacey,  " 
38  Iowa  277 ;  Jarvis  i'.  Peck,  19  Wis.  74; 
Sayles  v.  Davis,  31  Wis.  J25.                      ,                             , 

The  rule  operates  as  well  In  favor  of  only   the   interest   of  the  owner  of  the 

the  owner  who  redeems  from  the  sale  land  in   whose   name   the   land   is   or 

as  of  a  purchaser  at  a  tax  sale.     Hough  ought  to  have  been  assessed,  subject  to 

v.  Easlcj',  47  Iowa  330;  Keasej  x:  Con-  other  existing  statutory  liens  for  taxes 

nell,   68   Iowa  430.     But   see  Graj  v.  previously  assessed.     Nashville  v.  Co- 

Co'an,  30  Iowa  536;  Gray  v.  Coan,  40  wan,  id  Lea  (Tenn.J  309. 

lowa  329,  Kinake. — In  Bowman  v.  Eckstien.  46 

A  valid  tax  deed  extinguishes  and  Iowa  583,  where  a  part  of  the  delin- 
destroys  all  other  titles  and  liens  ex-  quent  taxes  were  by  mistake  omitted 
istJng  or  based  upon  anything  existing  from  the  sale,  It  was  held  that  the  sale 
at  the  time  of  the  levying  of  the  tax  did  not  operate  as  a  discharge  of  the 
upon  which  the  tax  deed  Is  founded,  lien  of  the  prior  delinquent  taxes. 
McFadden  v.  Goff,  31  Kan.  41;  ;  Board  1.  Cones  v.  Wilson,  14  Ind.  465  ;  At- 
of  Regents  v.  Linscott,  30  Kan.  240;  klson  i'.  Amick,  3^  Mo,  404;  St.  An- 
Belzo.  Bird,3i  Kan.  14T.  In  Law  r-.Peo-  thony  Falls,  etc.,  'Co.  v.  Greely,  11 
pie,  116  111.  246,  it  was  held  that  when  Minn.  334;  Thompson  v.  Gardner,  10 
the  state  sells  land  in  satisfaction  of  a  Johns.  (N.  Y.)  404;  Lockhart  v.  Hous- 
tai  judgment,  it  cannot  turn  round  and  ton,  45  Tex.  317,  And  see  State  v, 
defeat  the  purchaser's  title  by  reselling  Redwood  County,  40  Minn.  511. 
the  same  land  fortaxes  which  were  due  Until  he  has  such  opportunitjr  he 
and  owing  when  thejudgment  was  ren-  Is  not  in  default.  State  v.  Western 
dered,  and  might  have  been  Included  Union  Tel.  Co.,  4  Nev.  33S.  Butade- 
in  it,  but  that  such  a  sale  must  be  re-  mand  by  the  collector  Is  not  necessary 
garded  as  an  abandonment  of  all  back  to  make  the  tax  due.  Such  a  demand 
taxes.  is  necessary  before  a  levy,  but  it  Is  not 

The  title  acquired  under  a  tax  sale  a   condition   precedent   to  the  duty  of 

for   taxes  of  a   subsequent   year   must  the  taxpayer  to  pay.     Goddard  v.  Sey- 

prevail  over  a  title   founded   on  a  sale  mour,  30  Conn.  394.     See  also  Den  v. 

for  taxes  of  the  previous  year,  Chand-  Helmes,  3  N.  J.  L.  600. 

ler  V.  Dunn,  5oCal.  15;  even  if  the  sale  RDn-Saaldent    Ownan. — No  demand 

for  the  oldest  tax  has  been   made  after  is   necessary   in   case   of  non-resident 

the  sale  for  the   later  Ux.     Anderson  owners.      New   York,  etc.,   R.  Co.  f. 

t.  Ryder,  46  Cal.  135.    See  also  Dough-  Lyon,  16  Barb.  (N.  Y.)  651,    See  also 

erty   v.  HenaHe,  47  Cal.  10.      But  see  Smith  v.  Ryan,  88  Ky.  636. 

Cowell  !>.  Washburn,  aa  Cal.  520,  which  a.  See    Hoozer    v.   Buckner,    11    B, 

held    that  a  iien   for  taxes   under   the  Mon.    fKy.)    :S3;   Julian   v.   Stephens 

revenue  law   of  1854,    continued   until  (Ky.  i8Sg),  11  S.  W.  Rep.  6  ;  Hickman 

the   taxes  were  paid,  and   was  not  di-  v.  Kempner,  35  Ark.  J05;  Lathrop  v. 

vested  by  a  sale  for  taxes  levied  in  the  Howley,  50  Iowa  39 ;  Hier  v,  Rultman, 

subsequent  year.  ai  Kan,  606;  Villey  f-Jarreau,  33  L.«. 

In  Keen  v.  Sheehan,  154   Mass.  208,  Ann,  391;  Wiggin  v.  Temple,  73   Me. 

It  was  held  that  if  land  is  advertised  for  380 ;  Prince  George's  County  v.  Clarke, 

sale  at  the  same  time  in  the  same  news-  36  Md,  206;  Langdon  v.  Stewart,    14a 

paper  by  the  same  collector  for  the  tax  Mass.  576;  Reed   v.  Crapo,  127  Mass. 

of  two  successive  years,  and  at  the  Ume  39;  State  v.  West  Hoboken,  40  N.  j. 

and  place  appointed  is  sold  by  him  to  L,  109;  Parker  v.  Rule,  9  Cranch   (u. 

one  for  the  tax  of  the  earlier  year,  and  S.)  65.    But  see  Noland  v.  Buaby,   38 
278   ■ 
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hTBMt.                                           TAXA  TION.  By  Vliom  lbd«. 

b.  When  Made. — The  taxpayer  should  attend  for  payment  at 
the  time  and  place  provided  therefor;'  though  the  right  to  make 
payment   continues   until  the  property   is  sold   for  the    taxes.* 

c.  By  Whom  Made — (i)  Generally. — Payment  may  be  made 
by  a  co-owner  or  co-tenant,  and,  when  so  made,  inures  to  the 
benefit  of  all,"  Payment  may  be  made  by  the  agent  of  the  per- 
son liable*  So  it  may  be  made  by  one  having  an  interest  or 
claim  in  the  property,  and  whose  interest  wilt  be  divested  by 

Ind.  154  ;  Virden  v.  Bowers,  55  MitE.  1.  receive  it  will  not  avoid  a  subsequent 

As  to  what  is  a  sufficient  demand,  see  sale.    Thornton  u.  Smith,  36  Ark.  508. 

Himmelman  v.  Booth,  53  Cal.  50.   The  The   taxes   of   one   jear   cannot   be 

collector  is  the  proper  person  to  make  compensated  b/  an  overpayment  of  a 

the   demand,      York   v.   Goodwin,   67  tax  of  a  previous  j'ear.    New  Orleans  f. 

Me.  160.  Davidson,  10  La.   Ann.  <jt;    31   Am. 

The    Kentutky  statute   requires   the  Rep.  128 ;  New  Orleans  v.   Davidson, 

officer  to  deliver  or  offer  to  the  person  30  Ln.  Ann.  554. 

from  whom  the  taxes  arc  due,  a  stale-  a.  Bennett  «   Hunter,  9  Wall.  ( U.  S.) 

ment  of  such  taxes,  i^r.J  (o  tender  a  re-  326;    Huber  -u.   Pickler.   94   Mo.   381. 

ceipt.     Unless  this  .0   done,  he   is   not  And  see  Mathews  v.  Buckingham,  21 

authorized     to     distrain.      Iloozer    -'.  Ksn.    ib6;   I.ei.zbach   v.  Jackman,   38 

Buckner,  11  B.  Mon.  (Ky.)  183.  '.Ian.   ^14.     St.^   also   infra,  this   title. 

Under  the  Louisiana  statute,  «  writ-  h-.U -iption  from  Tax  Sale. 

ten  notice  to  pay  is  a  prerequisite  to  a  r.   .Jrennan  v.  Beierlein,  49   Mich. 

tax   sale.      Vflle/  v.  Jarreau,    33   I.a.  iTt,  t   was  held  thapa  taxpayer's  right 

Ann.  IQI.  to   in  ike  payment  after  the  return  of 

In  Wheelock  v.  Archer,  26Vt.  380,  taxes,  is  the   same   after  an  extension 

it  was  held  that  where  a  collector  cr.Us  of  the  time  for  making  the  return  as 

for  a  tax,  and   the  taxpayer  absi.lulely  before. 

refuses  to  pay,  the  collector  may  levy  S.  Den  ii.  Terrell,  3  Hawks  (N.  Car.) 

at  once.  183;  Chickering  v.  Faile,   38   III.  343; 

An  error  in  the  notice  as  to  amount,  Loomis  v.  Pingree,  43  Me.  399. 

etc.,  will  not  avoid  the  assessment,  but  In  Brown  v.  Day,  78  Pn.  St.  119,  the 

only   the  Ux   warrant.     State  v.   Per-  fact  that  an  assessment  against  one  of 

kins,  34  N.  J.  L.  409.  several    property   owners   was    placed 

How  HotlM  Hay  IM  QlTsn. — Notice  of  upon   the   land  as  unseated  land,  and 

a  tax  due  and  in  arrears  may  be  given  the  assessment  against  the   interest  of 

bjr  posting   It  at   the  courthouse  door  another  as  seated  land,  was  held  not  to 

and  at   three  other  of  the  most  public  dissever  the  joint  ownership,  so  as  to 

places  in  the  county.     Prince  George's  prevent  one  claimant  from  paying  taxes 

County  V.  Clarke.  36  Md.  306.     See  al-  on  the  whole. 

so  Himmelmann  v,  Townsend.  49  Cal.  The    Illinois    revenue    act,    in    force 

ijo.     And  In  Connecticnt,  the  publica-  in  that  state  in  1877,  provided  (hat  the 

tion   may   be  on    the  sign-post  in  the  collector  should  receive  toxes  on  part 

town  where  the  land  lies,  and  in  a  news-  of  any  parcel  of  land,  if  a   particular 

paper  printed  in  the  same  county.     But  speclncation  of  the  part  was  furnished, 

a  penonal  demand  is  necessary  liefore  It  was  held,  therefore.  In  Lawrence  v. 

real  estate  can  be  sold  to  satisfr  a  tax  on  Miller,  86  111.  501,  that,  such  speciRca- 

penonalty.    Ives  v.  Lynn,  7  Conn.  505.  tion  having  been  made,  it  was  the  duty 

proof  of  DMUUld. — A  demand  of  pay-  of  the  collector  to  receive  that  part  of 

ment  of  a  tax  may  be  proved  by  parol  the  taxes  so  due  and  to  give  a  receipt 

evidence.   GosseCt  c.  Kent,  19  Ark.601.  therefor.     So  in   Winter  v.  Atkinson, 

1.  Union  Pac.  R.  Co.  f.  Dodge  Coun-  38  La.  Ann.  6jo,  it*  was  held  that  the 

j8  U.  S.   541;  Breisch  t>.  Coxe,  81  tender  of  a^ro  rote  shareof  the  tax  by 

St.  336.  one  of  several  co-tenants  wa«  sufficient 

In  lOTua,  payment  made  after  a  sale  as  to  him. 

for  taxes  Is  of  no  avjiil,  though  made  in  4.  Hills  v.  Exchange  Bank,   10;   U. 

Ignoranceof  the  sale.  Jones  u.  Weising,  S.   319-,  Hawkins   v.   Do^herty   [Dei. 

53  Iowa  330.     And  payment  at  a  time  1890),  18  All.  Rep.  9JI.    Tax   commis- 

when  the  collector  Is  not  authorized  to  slonen  have  no  right  to  establish  a  rule 
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a  sale  for  taxes  ;*  in  case  of  payment  by  such  a  one,  he  is  entitled 
to  be,  reimbursed  by  the  party  primarily  liable.*     A  writ  of  matt' 


that  the/  will  receive  taxes  from  no 
one  but  the  owner  in  person,  and  thug 
cut  ofT  the  title  by  a  sale  which  would 
not  have  been  necessary  had  the  own- 
er's agent  made  tender  of  the  amount 
of  the  tax,  whtch  he  refrained  from 
doinf;  because  of  the  rule.  U.  S,  v. 
Lee,  106  U.  S.  196;  Bennett  t.  Hunter, 
9  Wall.(U.  S.)3a6;Traceyi'.  Irwin,  18 
Wall.  (U.  S.)  S49;  Atwood  r.  Weems, 
99  U.  S.  183. 

A  principal  can  claim  the  benefit  of  a 
tax  paid  by  hii  agent  without  reference 
to  the  state  of  accounts  between  them. 
Rand  1'.  ScoReld,  43  JU.  167. 

1.  U.  S.  V.  Tilden,  9  Ben.  (U.  S.) 
368;  Cole  V.  Wright,  70  Jnd.  179; 
Blackwood  v.  Van  Vleit,  30  Mich.  118; 
Brown  v.  Day,  78  Pa.  St.  119. 

The  payment  of  taxes  b^  any  person 
extingulshe*  them.  Morrison  11.  Kelly, 
37  111.  610.    And  see  Wilberl  v.  Michel, 

S.  La.  Ann.  853.  See  also  Mason  f. 
hicago,  4B  111.  ^o,  where  taxes  on 
land  were  paid  by  mistake  by  one  not 
the  owner,  who,  on  discovering  the  error 
got  the  money  refunded,  but  it  was 
nevertheleu,  held  to  operate  ai  a  pay- 


As  the  duties  of  tax  officers  are  min- 
isterial, they  cannot  decide  upon  the 
claim  of  one  offering  to  pay  a  tax  and 
cioiming  to  have  an  interest  in  the  land, 
but  must  accept  payment.  Iowa  R. 
Land  Co.  v.  Guthrie,  53  Iowa  383. 

A  mortgagee  may  presume  taxes  to 
have  been  legally  asBessed  and  pay 
them  without  inquiry  as  to  their  valid- 
ity, unless  notified'  to  the  contrary. 
Williams  V.  Hilton,  35  Me.  547;  58 
Am.  Dec.  719. 

9.  Cole  V.  Wright,  70  Ind.  179; 
Brown  11.  Evans,  15  Kan.  88;  Lillie  r. 
Case,  54  Iowa  177;  Erwln's  Succession, 
16  La.  Ann.  133',  Rundell  i'.  Lakey, 
40N.  Y.S13. 

A  lien  is  sometimes  given  upon  the 
property  to  secure  such  reimburse- 
ment Peay  v.  Field,  30  Ark.  600 ; 
Borthell  V.  Syverson,  54  Iowa  160; 
Lillie  V.  Case.  54  Iowa  177;  Cole  v. 
Wright,  70  Ind.  177;  Williams  i>.  Hil- 
ton, 35  Me.  547 ;  58  Am  Dec.  719. 

When  taxes  have  been  paid  by  a 
surely,  the  lien  may  be  kept  alive  for 
his  t>eneiit,  and  a  tenant  or  stranger 
whose  goods  have  been  taken  to  pay 
taxes,  will  be  treated  *«  a  surety.  Wal- 
lace's Estate,  59  Pa.  St.  401.    But  the 


right  exists  odIv  against  the  owner  at 
the  time  of  the  assessment,  or  some 
other  person  primarily  liable  for  its 
payment.  See  Henry  1'.  Horstick,  9 
Watts  (Pa.)4ij. 
Belmbnuament  of  ICorttacM. — Where 

mortgaged  premises  are  assesEcd  In 
connection  with  other  premises  of  tlie 
mortgagor,  and  the  mortgagee,  to  pre- 
vent a  forfeiture,  pays  the  whole  tax, 
he  can  have  the  whole  amount  included 
in  his  judgment  npon  the  mortgage. 
Williams  v.  Hilton,  35  Me.  547;  58  Am. 
Dec.  7J9.  But  in  Savage  i'.  Scott,  45 
Iowa  130,  it  was  held  that  there  must 
be  an  agreement  t>ctween  the  parties  to 
that  effect,  in  the  absence  of  facts  and 
equities  which  would  require  a  court  of 
chancery  to  make  such  a  provision. 
But  see  also  Borthell  v.  Syverson,  54 
Iowa  164,  where  that  decision  Is 
strictly  confined  to  the  facts  of  that  case. 

aiibt  to  OontrlbnUon  of  Co-tanaat 
Paying  Tax. — Where  payment  is  made 
by  one  co-tenant,  he  can  look  to  the 
others  for  contribution.  Chickerinff  v. 
Faile,  38  111.  343.  But  under  the  JVtTu 
Hamsfhire  statute  he  cannot  call  on 
the  others  for  contribution,  unless  the 
sheriif,  acting  as  collector,  has  first 
delivered  a  copy  of  his  tax  list  to  the 
deputy  secretary.  Homer  v.  ClUey,  14 
N.  H.85. 

A  mere  volunteer  who  pays  the  taxes 
of  another  can  acquire  no  lien  or  other 
right  against  the  property.  Pear  v. 
Field,  30  Ark.  fxa.  And  see  Hoffman 
V.  Bell.  6t  Pa.  St.  444:  Crum  v.  Burke, 
15  Pa.  St.  377.  And  tax  officers  may 
doubtless  refuse  to  receive  taxea  from 
a  mere  volunteer  who  claims  no  inter- 
est In  the  lands,  and  as  such,  offers  to 
pay  them  for  the  purpose  of  acqulrii^ 
a  right  against  the  owner.  Iowa  R. 
Land  Co.  v.  Guthrie,  53  Iowa  383. 

Payments  made  for  the  purpose  of 
sustaining  tax  titles  or  to  bar  a  n»lemp- 
tion  thereof,  must  be  under  claim  and 
color  of  title.  Chickering  n.  Faile,  38 
III.  34J  ;  Cofield  I'.  Furrv,  19  IM.  183; 
Dawley  v.  Van  Court,'  ai  III.  460; 
Darst  V.  Marshall,  30  III.  217.  And 
see  Hardin  i:  Coate,  78  III,  533. 

As  a  rule,  every  taxpayer  has  the 
right,  as  between  himself  and  third 
persons,  to  pay  hi&  own  taxes,  and  to 
pay  them  to  the  county  in  which  thej 
are  due,  and  not  be  compelled  to  run 
after    a    self-substituted    creditor    and 
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damus  may  issue  to  compel  a  tax  collector  to  accept  payment 
from  one  who  has  the  right  to  make  it,  in  case  of  an  unlawful 
refusal  on  the  part  of  such  collector.' 

(2)  As  Between  Owners  of  Different  Estates. — As  between  the 
owners  of  different  estates  in  the  same  property,  it  may  be  said 
generally  that  he  who  is  in  the  present  enjoyment  ought  to  dis- 
charge the  present  impost.*  Thus,  the  tenant  for  life  is  required 
to  preserve  the  remainder  by  paying  taxes,  if  the  estate  is  suffi- 
cient therefor,*  and  it  is  the  duty  of  a  mortgagor  to  discharge  all 
taxes  upon  the  mortgaged  premises  as  long  as  possession  is  re- 
tained by  him.*  So,  a  vendee  in  possession  under  a  contract  of 
sale  is  liable,  as  between  himself  and  his  vendor,  for  taxes  assessed 

make   pnvmenU  to  him.     Goodnow  %'.  Ely,  it  Abb.  N.  Cai.  (N.  Y.)  356;  go 

Striker,  "61  Iowa  »6i.  N.   Y.  364;  King  v.   King,  41   N.  Y. 

1.  dementi  i>.  Jackion,  92  N.  Y.  591.  Super.  C I.  516.     And  he  ii  liable  to  an 

But  sec   Hawking  *.  Dougherij- (Del.  action  (or  waste.    Phelan  i\  Boyle,  15 

iSqo),  18  At].  Rep.  951,  where   it  wae  Wis.   679.     If   in   consequence   of  his 

held   that  under  the  constitution   and  failure,  the  estate   is  sold,  he  will   be 

laws  of  Dtlaiuarc,  payment  bv  the  tai-  liable  to  the  remainderman  for  the  lost 

payer  in  person  was  contemplated,  and  sustained.     Wade  v.   Malloy,  16  Hun 

that,   while   the  collector  could,  if  he  (N.  Y.)  ij6.     See  also  Stetson  «.  Day, 

chose,   accept   payment   from    a    duly  51   Me.  436;  McMillan  i'.  Robbins,  5 

authorized  agent,  he  could  not  be  com-  Ohio  31. 

pelled  by  mandamus  to  do  so.  The    burden  of   proof  to  show  that 

S.  Willard  v.   Blount,   11    Ired.   (N.  the  income  is  sufficient  to  keep  down 

Car.)  C34;  Spangler  -v.  York  County,  13  the  taxes  and  incumbrances,  rests  with 

Fa.  St.  313.  the  remainderman.     Clark  i>.  Middles- 

S.  Clark   V.   Middtesworth,  81    Ind.  worth,  82  Ind.  141, 

340;   Pike   V.  Wnssell,   94   U.  S.  711;  -     - 
Waldo  u.  Cumminga,  45  111.  421 ;  Olle- 

man  -d.  Ketgore,  53  Iowa  38 ;    Holmes  ments    lor    permanent   miprovementa 

v.  Taber,  9  Allen  (Mass.)  346;   Arnold  are    apportionable    between    the    life 

I'.  Smith,  j   Buflh   (Ky.)  163;   Varney  tenant  and  the  remainderman,  the  gen- 

V.  Stevens,  33  Me.  334;  Garland  v.  Gar-  eral  rule  being  that  the  tenant  for  life 

land,  73  Me,  98;  Gifleapie  v.  Brooks,  1  should  pay  the  annual  interest  on  the 

Redf.  (N.  Y.)  363;  Wade  v.  Malloy,  16  assessment  and  the  principal  be  charged 

Hun  [N.  Y.)  336;  De  Witt  i>.  Cooper,  against  the  remainderman.     Plytnpton 

18  Hun  (N.  Y.)  67 ;  Carter  v.  Youngs,  v.  Boston  Dispensary,  106  Mass.  544; 

41   N.   Y.  Super.  Ct.  418;   Ex  f.  ^fc-  Gilleaple   i'.   Brooks,   3  Rcdf.   (N.  Y.) 

Comb,  4  Bradf.  (N.  Y.)   151;  Booth  v.  363;  Peck  v.  Sherwood,  56  N.  Y.6[<; 

Ammerman,  4    Bradf.    (N.   Y.)    119;  Thomas  !■.  Evans,  105  N.  Y. 6ii ;  Still- 

Spangler  i.,  York  County,  13  Pa.   St.  well   v.   Doughty,   2    Bradf.    (N.    Y.) 

331;    McDonald   v.   Heylin,   4   Phtla.  311;   Fleet  t>.  Dorland,   11    How.    Pr. 

(Pa.)   73;  Peirce  u.  Burroughs,  58  N.  (N.   Y.    Supreme    Ct.)   489;   Miller's 

H.  301;  Weaver  v.  Arnold,  15  R,  I.  ^3;  EsUte,  i  Tuck,  (N.  Y.)  346, 

Hoicombe  v.  Holcombe,  39  N.  J.  E^.  «.  Williams  v.  Hilton,  35   Me.  547; 

597;   Cadmus  v.  Combes,  37  N.  J.  E^.  58  Am.  Dec.  739;  Gormley's  Appeal, 

J64;   Anderson   ».    Hensley,  8   Heiak.  27  Pa,  St.  49. 

(Tenn.)  834.     And  see  Sheldon  v.  Fer-  The  court,  in  rendering  its  judgment, 

ris,  45  Barb.  (N.  Y.)   114;  Hepburn  ti.  should  order  that  taxes  be  paid  first 

Hepburn,  a  Bradf.  (N.  Y.)  74;   PInck-  out  of  the  proceeds  of  the  sale  of  the 

nev  I'.  Pinckney,  1   Bradf.  (N.  Y.)  269;  mortgaged  property.   Opdyke  v.  Craw- 

Grlswold  I'.  Griswold,  4  Bradf.  (N,  Y.)  ford,  19  Kan.  604. 

J16;   Deraiames  i'.   Deraismes,   71   N.  But  a  mortgagor  who  has  conveyed 

Y.  154.  hia  interest  In  Che  premises  before  a 

In  case  of  his  neglect.a  receiverwill  tax  accrues,  is  not  liable  for  Its  pay- 
be  appointed.    Cairns  v.  Chabert,  3  meol.  Gormley's  Appeal,  37  Pa.  St.  49. 
Edw.  Ch.  (N.  Y.)  311;  Sidenberg  v.  A  clause  in  a  morigage  that  payment 
281 
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after  the  commencement  of  his  possession  ;'  taxes  upon  property 
held  in  trust  should  be  paid  by  the  trustee  and  allowed  him  from 
the  income  of  the  trust  estate  ;*  and  a  tax  may  be  recovered 
against  an  executor  or  administrator,'  or  an  assignee  for  the 
benefit  of  creditors.* 

As  between  landlord  and  tenant,  the  duty  to  pay  taxes  rests 
usually  with  the  landlord.' 

d.  To  Whom  MADE.—Payment  of  a  tax  must  be  made  to  the 
officer  authorized  by  law  to  collect  it,*  or  to  his  duly  authorized 

shall   be   "wltliout   any   deduction  or  tiiid  not  allowed  in  the  executory'  ac- 

abatement  for  taxes,"  is  a  stipulation  counts  as  a  charge  against  the  estate. 

to  pQj  the  taxes  on  the  land  mortgaged,  Bates   v.  Underhill,  3   Kedf.   (N.  Y.) 

not  on  the  dfbt  secured.      Clopton  v.  365. 

Philadelphia,efc.,  R.Co.,54Pa.  St.356.         8.  See  Btown  r.  Evans,  ij  Kan.  88; 

1.  IJlUe  H.  Case.  i;4  Iowa  177;  Sack-  Sohier   v.   Eldredge,     103   Mass.    345; 

ett   V.   Osborn,    36   Iowa   146;  Cole  v.  Holcombe  v.  Holcombc,  29  N.  J.  Eq. 

Wright,  70  Ind.  179;  Farber  v.  Purdy,  597;  Fleet  v.  Dorland,  11  How.  Pr.  (N. 

S.  Mo.  601;    Francis  I-.  Washburn,  s  Y.  SupremeClO  489  ;  Lawrenceii.  Hol- 

ayw.  (Tenn.)  a^;  Sherman  v.  Sav-  den,  3  Bradf.  (N.  Y.)  142;  even  though 

ery,  a  Fed.  Rep.  505.     But  see  Wilson  the  assessment  was  completed  and  the 

V.  Tappan,  6  Ohio  17a.     And  payment  tan  became  an  existing  demand  before 

of   tases    by   the    purchaser   while   In  the  death  of  the  decedent.     McMahon 

possession,  but  before  the  deed  is  eite-  v.  Beekman,  65  How.   Pr.  (N.  Y.  Su- 

cuted,  will  inure  to  the  benefit  of  his  preme  Ct.)  427. 

title  when  consummated.     Russell  -o.         In  Whittaliert'.  Wright, 35  Ark.  5TI, 

Mandell,  73  III.  136.  it  was  held  to  be  the  duty  of  anexecu- 

But  taxes  previously  assessed  nnd  re-  tor,  upon  the  neglect  of  the  mortgagor, 

maining  unpaid  are  a  personal  charge  to  pay  the  taxes  on  property  mortgaged 

against  the  vendor.    RundelH'.  Lakey,  to  the  estate,  and  if  he  omits  to  do  so, 

40  N.  Y.  513;  Biggins  (',  People,  96  111.  or  if  there  ie  no  representative,  acred- 

j8i  ;   Blodgett   v.   German  Sav.  Bank,  itor  of  the  estate  mav  pay  them,  and  be 

69  Ind.  153;  Desmond  v.  Babbitt,  117  reimbursed  out  of  the  proceeds  of  the 

Mass.  J33;  Smirch  v.  York  County,  68  sale  upon  foreclosure. 
Pa.  St.439;  HenryL.HorBtick.gWatts         But  it  is  not  the  duty  of  an  adminis- 

(Pa.)    411;    Alexandria    i'.    Preston,  8  trator  to  pay  taxes  accumulating  on  the 

Cranch  CU.  S.)53;  GreerT.McCarter,  lands  alter  the  death  of  the  intestate, 

5  Kan.  17.  where  he  does  not  sell  or  need  them  for 

Where  an  owner  conveys  land  with  the  payment  of  debts  of  the  Intestate, 

covenants  against  Incumbrances  after  Reading  i>.  Wler,  39  Kan.  419.     And 

assessment,  but  before  the  tax  has  lieen  In    Henry  -v.  Horstick,  9  Watts  (Pa.) 

extended,  he  is  not  liable  for  the  tax,  413,  a  purchaser  of  real  estate  sold  by 

the  assessment  constituting  no  incum-  order  of  the  orphans' court,  in  a  pro- 

brance   before  It  is  extended.     Barlow  ceeding  In  pHrtltlon  by  the  administra- 

V.   St.   Nicholas   Nat.    Bank,  61  N.  Y.  tor,  who  had  been   compelled    to  pay 

399;    »o   Am.    Rep.  ^47  ;  Dowdney   v.  taxes  assessed  before  the  sale,  wa«  not 

New  York,   c,i,   N.  V.  1S6.     But  com-  allowed  to  recover  them  from  the  ad- 

fare   Rundel)   c.  Lakey,  40  N.  Y.  si^.  ministrator. 

In  Tennesste.,  the  vendee  of  land  is        4.  Brooks  n.  Elghmey,  53  Iowa  j;6, 

required   to   pay   the   tax   imposed  on  Taxes  due  from  a  dissolved  i 


sales.     Guthrie  v.  South  Western  Iron  company  are  payable  l^rom  its  funds  by 

Co,  8  Heisk.  (Tenn.)  816.  the  state  superintendent  of  insurance. 

a.  Holcombe  v.  Holcombe,  jg  N.  J.  In  re  Life  Association  of  America,  u 

Eq.  597 ;    Holmes   v.   Taber,  9   Allen  Mo.  App.  40. 

(Mass.)  346.  e.  See  Landlord  a»i>  Tbnant,  vol. 

But   where   a   farm    was   devised  to  13,  p.  693, 

trustees,  who  were  directed  to  pay  the  6.  Young  -a.  King,  3  R.  I.  196;   Mar- 

reots  to  one  whom  they  allowed  to  oc-  shall  v.  Baldwin,  11  Phila.  (Pa.)  403. 

cupy  It  instead,  It  was  held  that  the  In   Dean  v.  Wills,  Ji    Tex.   64a,   it 

taxes  should  be  paid  by  the  occupant  was  held  that  the  fact  that  a  person 
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the  lanff  is  located  * 


3unty,  or  district  where 


How  Made— (i)  Generally. — The  payment  or  tender  of 
taxes  must  be  absolute  and  unconditional,'  and  must  include  the 
whole  amount  due,  in  order  to  discharge  the  lien  ;*  but  a  bona 


■igning  a  tax  receipt  acts   as   tax  col- 
lector,  is  prima  facit  evidence  of  his 

authoritj'. 

1.  Jones  V.  Welging,  ^J  Iowa  lao. 

Where  taxes  arc  paid  to  the  person 
authorized  bj'  the  county  treasurer  to 
receive  them,  the  fact  that  the  receipt 
Is  signed  ovAy  bj  a  stamp,  with  the 
facsimile  of  the  treasurer's  signature, 
will  not  affect  the  rights  of  a  taxpayer 
as  against  a  subsequent  purchaser  at  a 
sale  for  the  non-payment  of  the  tax. 
Randall  -v.  Dailey,  66  Wis.  385, 

a.  Where  reaf  estate  and  pereonal 
properly  have  been  assessed  in  a 
doubtful  or  disputed  territory,  by  two 
counties,  payment  of  taxes  in  the  conn- 
ty  where  the  land  Is  actually  located 
will  bar  an  action  for  the  taxes  brought 
in  the  other  county.  People  v.  Wilk- 
enon,  i  Idaho  619.  And  see  Palton  x>. 
Long,  68  Pa.  St.  160. 

In  Hilliardi'.  Griflin,  7J  Iowa  331,  a 
■ale  of  land  by  the  treasurer  of  a  newly 
oi^nized  town,  lor  taxes  levied  before 
the  organization,  and  while  it  was  at- 
tached to  another  town  for  revenue 
purfioses,  was  held  void,  such  taxes  tie- 
ing  pa)' able  lo  the  treasurer  of  the  coun- 
ty to  which  it  was  formerly  attached. 

B.  Slate  r.  Carson  City  Sav.  Bank, 
17  Nev.  146;  Stiles  v.  Hitchcock, 47  VI, 
419;  State  Railroad  Tax  Cases,  9a  U. 
S.  575-  And  where  the  treasurer  made 
out  a  receipt  for  the  taxes,  and  entered 
them  on  his  books  as  "paid,"  it  was 
held  not  to  operate  as  a  dischai^e,  un- 
less followed  by  actual  payment.  Am- 
bler V.  Clayton,  33  Iowa  173. 

Where  upon  a  payment  of  taxes,  the 
statute  requires  the  tax  receiver  to  give 
a  receipt.  ■  tender  is  not  rendered  in- 
valid because  such  a  receipt  is  demand- 
ed. State  V.  Central  Pac,  R.  Co.,  17 
Nev.  359. 

No  arrangement  can  be  made  be- 
tween the  collector  and  taxpayer  where- 
by he  is  discharged  from  liability  by 
anything  except  absolute  payment. 
Reutchler  v.  Hucke,  3  III.  App.  144; 
Conway  v.  Cable,  37  111.  83;  87  Am, 
Dec.  140  ;  Ambler  11.  Clayton,  23  Iowa 
173 ;  Merriam  v.  Dovey  (Neb.  1888),  36 
N.  W.  Rep.  38J. 

Though  In  some  states  the  collector 


force  his  claim  against  the  person  upon 
whom  the  tax  Is  a  charge.  Shriver  v.. 
Cowcll,  9J  Pa.  St.  i6a;  Wallace's  Es- 
tate, 39  Pa.  St.  401  ;  White  v.  State,  ^\ 
Ga.  252;  Schaum  r.  Showers,  49  Ind, 
385;  Jacks  V.  Dyer,  3:  Ark.  334;  Gove 
V.  Newton.  38  N.  H.  359;  Smith  v. 
Messer,  17  N.  H.  430;  Mittenberger  i', 
Cooke,   18  Wall.  [U.  S.)  421. 

In  Elson  v.  Spraker,  100  Ind.  374,  an 
agreement  between  a  taxpayer  and  a 
collector,  by  which  the  collector  deliv- 
ered the  receipt  and  marked  the  tax 
paid  when  no  payment  was  made,  was 
held  equivalent  to  an  advancement  of 
so  much  money  by  the  collector  at  the 
request  of  the  taxpayer,  rendering  the 
latter  personally  liable  for  the  money 

4.  Flynn  v.  Edwards,  36  Fed.  Rep. 
873;  Hunt  II.  McFadgen,  ao  Ark.  377; 
State  V.  Carson  City  Sav.  Bank,  17  Nev.. 
146;  Tracey  v.  Irwin,  18  Wall.  tU,  S.) 
549  ;  LaSin  v.  Herrington,  16  111.  301 ; 
Driggers  v.  Cassady,  71  Ala.  530 ; 
Crum  V.  Burke,  25  Pa.  St.  377;  Heft  v. 
Gephart,  65  Pa.  St.  jio;  Auld  v.  Mc- 
Allastcr,  43  Kan.  i6a. 

The  treasurer  may  decline  lo  receive 
a  tender  of  a  part  of  the  tax  or  to  give 
any  receipt  therefor,  unless  the  entire 
amount  of  the  tax  is  paid.  Julien  v. 
Alnsworth,  37  Kan.  446, 

But  the  application  of  a  part  pay- 
ment to  a  particular  portion  of  (he 
real  estate  will  relieve  thai  portion  from 
liability  to  sale  until  the  remainder  is 
exhausted.  Cones  v.  Wilson,  14  Ind.  465. 

Penaltlai  and  Bzp«iibbb  laalodwl. — 
Penalties  for  default  and  expenses  In- 
curred in  an  effort  to  collect,  are  in- 
cluded with  the  tax  and  must  also  be 
paid  to  discharge  the  lien.  Bracey  v~. 
Ray,  26  La.  Ann.  710 ;  Joslyn  v.  Tracy, 
19  Vt.  569.  But  the  taxpayer  cannot 
be  compelled  (o  pay  a  penalty  In  ex- 
cess of  thai  allowed  by  law.  Chicago, 
etc.,  R.  Co.  T.  Hartshorn,  30  Fed. 
Rep.  S4I- 

Ila7  Pay  Any  Ona  B«iMTAta  tKLj— 
Where  several  assessments  are  united 
of  collection,  the  full 
of  any  one  or  more  of   thero 
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fide  attempt  to  pay,  frustrated  by  the  fault  of  the  taxing  officers, 
is  equivalent  to  actual  payment,  and  will  bar  a  sale.*     It  is  the 

duty  of  the  officer  receiving  the  tax  to  give  a  receipt  for  all  pay- 
ments .properly  made,*  and  upon  his  refusal,  mandamus  will  lie 
to  compel  him,' 

(2)  Medium  of  Payment. — Generally  speaking,  the  medium  of  pay- 
ment must  be  legal  tender  money,  or  at  least  money  which  passes 

current,*  though  the  legislature  may  provide  for  the  acceptance 

maj'  be  paid,  and  the   rest   rerused  or  liot  v.  District  of  Columbia,  3  McAr- 

contested.     Iowa  R,  Land  Co.  !■.  Car-  thur  (D.  C.)   396.     And   see   Gow   v. 

roll    County,    39    Iowa   iji;   Olmited  Tidrick,  48  Iowa  384. 

County  V.  Barber, 31  Minn.  256.      And  In  Kahl  v.  Love,  37  N.J.  L.  5,itww 

■ee  Lawrence   v.   Miller,   86   111.   iai\  held  that  a  tax  collector  is  not  required 

Auld  ('.  McAllaster,  43  Kan.  ifu.  to  give  certificates  that  properly  is  di»- 

P«jin«jit  or  Taxes  tTpan  Saalty   In-  charged   from  the  taxes,  and  If'^his  re. 

ClndM  AppurtauanMi, — The  mains  and  ceipts  are  used  for  that  purpose  it  is  at 

pipes    of    a    gas  company  are  mere  ap-  thepcril  of  thosercljiingupon  them.  See 

purtenances    of    realty     whereati     the  aUo  Alkan  i>.  Bean,  8  Biss.  (U.  S.)  83. 

works    are    situated,  and   when   erro-  3.  Hawkins  i>.  Dougherty  (Del.  1890), 

neously   aisessed  as  periional   property  18  Atl.  Rep.  951;  Law  t.  Feopie,  84  III. 

and  the  company   has   paid  the   taxes  141;   Lawrence   v.  Milter,  80   III.   co3. 

upon  its  realty,  the   treasurer   cannot  And  see  Julian  t'.  Stephens  (Ky.  1ES9), 

advertise   and   sell   the   realty   for   the  11  S.  W.  Rep.  6, 

alleged  delinquent  taxes  upon  the  per-  Where  land  is  assessed  In  such  a  wajr 

■onalty.     Caplul  City  Gas  Light  Co.  as  10  render  the  description  uncertain, 

V.  Charter  Oak  Ins.  Co.,  51  Iowa  31.  the  owner  can  tender   to  the   collector 

1.  Breiach  v.  Coie,  81   Pa.   St.  336;  the  amount  of  the  (nx,  and  demand  the 

Baird  V.  Gaboon,  j  W,  &  S.  (Pa.)  540;  receipt  with  the  proper  description  of 

Neeley  I'.  Wise,  44  Iowa  544;  Corning  the  land.     Lawrence  r.  People,  84   III. 

Town  Co.i'.Davis,44  Iowa629;  Lewis  141.     But  see    Stiles   r,   Hitchcock.  47 

V.  Withers,  44  Fed.  Rep.  165 ;  Griffing  Vt,  419,  where  it   was   held   that  a  tax 

V.   Pintard,  25  Miss.  173;  Doe  v.  Bur-  collector  is  under  no  obligation  to  give 

ford.  16   Miss.   194;  Jones  v.   Dils.   18  a  receipt  for  taxes  paid  him. 

W.  Va.  759.  a.  Law  -o.   People,  84  III.  141;   Perry 

Where  the  owner  applies  for  the  v.  Washburne,  10  Cal.  318.  And  «ee 
taxes  assessed  against  him  and  pays  the  Lawrence  v.  Miller,  86  111.  503. 
amount  stated,  he  has  performed  his  4.  McLanahan  v.  Syracuse,  18  Hun 
duty,whether  the  information  given  him  (N.  Y.)  259;  Orange  County  Bank  i', 
i%  correct  or  not.  Laird  -v.  Mlester,  24  Wakeman,  i  Cow.  (N.  Y.)  446;  Mum- 
Pa.  St.  451;  Philadelphia  v.  Anderson,  ford  i>.  Armstrong,  4  Cow.  (N.  Y.) 
142  Pa.  St.  357  ;  Freeman  v.  Cornwell  553  ;  Dickson  r.  Gamble,  16  Fla.  687; 
<Pa.  1888),  15  Atl.  Rep.  873;  Jiska  v.  S^fyeT  v.  Springfield,  40  Vt.  305; 
Ringgold  County,  57  Iowa  630;  Moon  McWilliams  v.  Phillips,  51  Miss.  196; 
u.  March,  40  Kan.  58;  People  li.  Brook.  Craig  i:  Smith,  31  Mo.  App.  286; 
lyn,  114  N.  Y.  19.  And  see  Cumminga  Elliott  i>.  Miller,  8  Mich.  132;  Doran 
V.  Easlon,  46  Iowa  183;  Hickman  v.  v.  Phillips,  47  Mich.  338;  Fuller  v. 
Kempner,  35  Ark.  505;  Randall  t:  Chicago,  So  111.  381 ;  Crutcher  r-.  Ster- 
Dailey,  66  Wis.  285.  ling,   1   Idaf.o  307;   Wells   v.   Cole,  27 

And   a   statement  of  a  tax  and  the  Ark.    603;    State    v,    Sneed,  9     Baxt. 

receipt  therefor,  un assailed,  have  been  (Tenn.)  47a. 

held  clear  evidence  that  the  taxpayer  Payment    or    tender    in    anjr   other 

applied    to  the  treasurer  for  the  taxes  medium  will  not  discharge  the  lien   of 

assessed  against  him  and  paid  all  that  the  tax.     Coit  r.  Claw,  28  Ark.    516; 

was   demanded.     Breisch   v.  Coxe,   81  Loftin  v.  Watson,  32  Ark.  414. 

Pa.  St.  336.  Where  the  collector  accepts  ■   bank 

But  the  mistake  of  an  officer  in  stat-  check  and  gives  a  receipt  for  the  taxes, 

ing  the  amount  of  taxes  due  on  property  the   property  may  afterwards,   on  the 

to  a  party  who,  unknown  to  him,  was  dishonor  of  the  check,  be  sold  for  the 

about  to  become  a  purchaser,  will  not  tax,  although  the  owner  had  since  sold 

prevent  their  subsequent  collection.  El-  it,  showing  the  collector's   receipt    as 
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TAXA  TION.                    1 

ofscrip,  etc.,  in  payment  of  taxes,*  and,  in  such  case,  the  collector 
will  be  compelled  to  receive  it.* 

/.  How  Established. — Payment  of  taxes  muy  be  proved  by 
the  record,*  by  the  original  receipt  of  the  tax  collector,*  or  by 

n  evidence  thit  the  taxes  were  paid.  Isting  prior  to  the  adoption  of  the  con^ 

■  ■■       "                ....            -         .  ititution.  Loflinr.WatBon,3iArk.4i5. 
Where  countj'  orders  are  received  bv 
K  town  treasurer    for  county   taxes,  it 

i6  n«.  687,  It  operates  he  a  payment  of  the  ordem  as- 

WM  held  that   a  tax  collector  cannot  well  a«  the  tax,  and  when   so   received 

enforce  a  note  given  him  for  taxes,  par-  they  belong  to  the  counly  and  not  to- 

Ikularlv  where  It  does  not  appear  that  the  town.  Marinette  i".  Oconto  County^ 

he  paid  or  diicharged  the  taxes  at  the  47  WU.  316. 

request  of  the  maker.    And  in  Thorn-  la  Askew  v.   Columbia  County,   3Z 

dike  V.  Camden,  81  Me.  39,  it  was  held  Ark.  371,  il  was  held   that  a  colfector 

that  a  township  cannot  impose  a  tax  to  who  collects  a  tax  Incurrence  and  pays 

reimburse  a  colJector  who  has  taken  a  it  to  the  treasurer  in  county  warrants, 

note  in  payment  of  a  tax  and  failed  to  releases  himself  from  official   liability. 

collect  it.  Under  [he  California  statute  of  iMB,. 

In  Trcnholm  v.  Charleston,  3  S.  Car.  levee  taxes  might  be  paid  either  witK 

347;  16  Am.  Rep.  732,  it  was  held   that  warrants  of  the  district  drawn  upon  by 

plaintiff' could  not  compel  the  municf-  the  levee  fund,  or  with  money.      Pr^a- 

pality  to  accept   a   debt  due  by  it.   In  cott  r.  McNamara,  73  Cal.  736. 

payment  of  taxes.      And  in  Sawvcr  ti.  3.  Virginia   Coupon   Cases,   114    U. 

Springfield,  40  Vt.  305,  it  was  held  that  S.  370;  Keith  v.  Clark,  97  U.  S.  454; 

where  a  tax  collector  takes  a  town  order  FunAan  v.  Nichol,  S  Wall.  (U.  S.)  44  ^ 

in  payment  of  taxes,  it  must  be  regarded  English  -v.  Oliver,  38  Ark.  317;   Askew 

as  a  personal  matter,  and  not  as  a  pay-  v.  Columbia  County,  31  Ark.  370;  Dan- 

ment  of  the  order.  Icy    v.   Pike,   15    Ark.   141;   LolUn  v. 

Though  payment  in   an  illegal  and  Watson,  33  Ark.  415;   Fuller  v.  State, 

void  currency  Is  a  nullity,  the  collector  73    Ga.    40S;  Clark  v.   Keith,    8  Lea 

does  not  thereby  acquire  any  personal  (Tenn.)  703;  Williamson  v,  Massey,3j 

right  of  action  for  the  recovery  of  the  Gratt.  <  Va.)  339 ;  Antoni  v.  Wright,  13 

amount     Richards    v.    Stogsdell,    11  Gratt.  (Va.)  833. 

Ind,  74.  In  Daniel  v.  Askew,  36  Ark.  487,  U 

pajrmMLt  In  Coin  Alona. — Sometimes,  was  held   that  a  collector  who   is   re- 
taxes  have  been  made  payable  in  coin  quired  to  take  county  scrip  In  payment 
alone.     Whiteakerv.  Haley,  3  Oregon  of  taxes,  cannot  refuse  it  because  it  is 
140;  People  V.  Shearer,   30  Cal.  ^5  ;  barred  by  the  Statute  of  Limitations. 
Preicott  B.  McNamara,  73  Cal.  336.  But  the  privilege  of  paying  in  some- 

1,  English  V.  Oliver,   38  Ark.  3171  thing  other  than  a  legal-tender  medium 

Askew  V.  Columbia  County,  33  Ark.  is  strictly   limited  to   the  terms  of  the 

370;  Lea  V.  Memphia,  9  Baxt.  (Tenn.)  statute  granting  it,  Wallis  u.  Smith,  29. 

103;   Marinette  v.  Oconto  County,  47  Ark.  354;  and  has  been  held  to  extend 

Wis.  316;  Leer,  Harlow,  75  Va.  33.  only  to  payments  made  within  the  time 

Under   the   Arkamaa   statutes,   the  prescribed  by  law,  and  not  to  payments 

orders  of  school  trustees  are  receivable  made  afier  default.     Bummel  r.  Hous- 

(or  school   taxes    of    the   district   for  ton,  66  Tex.  10. 

which   they  were  issued,   but  not  for  B.  See  Adams  v.  Beale,  ig  Iowa  61  ;. 

county  taxes;  and  county  warrants  are  Harrison  v.  Sauerwein,' 70  Iowa  191; 

receivable  for  county  taxes,  but  not  tor  Dennett  i'.  Crocker.  8  Me.  335. 

district  school  taxes.     Wallis  v.  Smith,  The    letters   "pd."   on    the   county 

39  Ark.  354.    And  the  legislature  can-  treasurer's  book  opposite  the  amount 

Dot   make  the  certlUcates   of  state  in-  {or  which  the  land  was  sold,  without 

debtedness  and  auditor's  warrants   re-  any  Evidence  that  the  bixes  were  paid 

ceivable  in  payment  of  county  or  school  before  the  sale,  are  not  of  themselves 

district  taxes.  We1lsi'.Cole,27  Ark.603.  evidence  of  payment  previous  thereto. 

Where  county  warrants  are  made  re-  Ankeny  %<.  Albright,  10    Pa.   St.   157. 

ceivable  for  taxes  by  the  constitution,  And    see    Ambler     x:     Clayton.     33. 

Ihev  are  not  receivable  in  payment  of  Iowa  173. 

a  til  levied  to  pay  an  indebtedness  ex-  i,  Johnstone  f.  Scott,  11  Mich.  333;. 
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TAX  A  TION. 


any  other  competent  evidence.'     Like  receipts  from  any  other 
public  officers,  tax  receipts  prove  themselves* 
g.  Effect. — Upon  payment  of  a  tax,  the  lien  is  discharged,* 


21  Am.  Rep,490i  Hallr.Hall, 
loi  ;  Seigneuret  -v.  Fahey,  a?  Minn. 
«o;  Huber  v.  Pickler,  94  Mo.  3S1; 
Deeni..  Wills.  31  Tei.64J. 

A  collEctor's  receipt  for  taxes  is  an 
official  paper  which  the  law  requires 
him  to  give,  and  is  evidence  oC  the 
payment  o\  the  tax  in  suits  between 
third  persons.  Johnstone  v,  Scott,  11 
Mich.  13a.  And  see  Weimer  v.  Ppr- 
ter,.4i  Mich.  5691  Miller  v.  Hurford, 
13  Neb.  13.  But  it  will  not  sustain  a 
-claim  of  ownership  where  it  is  shown 
that  the  taxes  were  paid  under  a  con- 
tract with  the  real  owner.  Ellen  v. 
Ellen,  16  S.  Car.  131. 

The  receipt  of  a  deputy  collector  is 
luld  tohave  thesameforceandefTect  as 
that  of  the  treasurer.  Jones  v.  Welsing. 

glowB  3Jo;  McRejrnolds  I',  Lon^n- 
'KC'',  57  Pa,  St.  13;  Hammond  v. 
Hannin,  II  Mich.  374;  4  Am.  Rep.  490. 
But  though  oTiginal  evidence,  they  are 
not  conclusive,  and  may  be  rebutted  or 
explained  by  parol.  Elston  v.  Kenni- 
cott,  46  III.  iSS;  Rand  v.  Scofield,  43 
111.  167;  Hammond  t'.  Hannin,  21  Mich. 
374;  4  Am.  Rep.  490;  Wolf  v.  Phila- 
■delphia,  loj  Pa.  St.  25.  And  uniil  in- 
validated by  proof,  are  suificient.  John- 
-atone  i'.  Scott,  11  Mich.  333. 

Where  tax  receipts  Inaccurately 
.describing  the  property  are  offered  \a 
evidence  as  proof  of  payment.  It  is  a 
question  for  the  jury,  whether  they 
were  intended  to  cover  the  property 
In  dispute.  Orton  i>.  Noonan,  15 
Wis.  671. 

1.  Adams  v.  Beale,  19  Iowa  61  ;  Den- 
nett -D.  Crocker.  S  Me.  139;  Hammond 
V.  Hannin,  21  Mich.  374;  4  Am.  Rep. 
.490;  McRevnolds  r.  Lon  gen  herder,  57 
Pa.  St.  13.  ' 

The  payment  of  a  tax  is  matter  i'm 
faii,  and  may  be  proven  br  oral  evi- 
dence. Davis  t..  Hare,  32  Art.  3S6;  Ad- 
ams V.  Beale,  19  Iowa  61 ;  McDonougii 
K.  Jefferson  County,  79  Tex.  535. 

The  action  of  the  collecting  officer  in 
reference  to  the  payment,  receipt,  and 
return  for  taxes,  is  a  part  of  the  ret 
fresta  upon  which  the  validity  of  a  tax 
deed  depends.  Johnstone  v.  Scott,  11 
Mich.  233.  And  where  land  Is  erroneous- 
ly assessed  twice  in  different  names, 
the  collector  who  returns  it  as  deljn- 
4)uent  is  a  competent  witness  to  prove 


the  pavment  of  the  taxes  by  the  owner 
of  the  land.  Davis  i'.Hare,3»Ark.386, 
Under  a  Mississifpi  statute  provid- 
ing that  none  but  a  certain  form  of  re- 
ceipt ehall  be  valid  as  evidence,  pay- 
ment of  (axes  before  a  sale  cannot  be 
shown  to  invalidate  a  tax  title,  unless 
the  prescribed  receipt  was  given;  but  It 
does  not  prevent  proof  of  the  loss  of  a 
"      '   '       Edmondson  i/.  Ingram, 


BMisi 


3*- 


As  betweeii  the  parties,  payment  can- 
not )>e  shown  in  opposition  to  a  judicial 
determination  that  the  taxes  are  delin- 
quent. Gayiord  n.  Scarff,  6  Iowa  179; 
Wallace  v.  Brown,  11  Ark.  iiS;  76  Am. 
Dec.  431;  Cadmus  v.  Jackson,  53  Pa. 
St.  29s. 

Cartlfleat*  of  PvaMnt. — A  certificate 


charged  against  such  land  on  his  booka, 
is  not  sufficient  evidence  of  payment 
of  taxes.  Acklin  v.  Paschal,  4S  Tex.  147, 

Pi«Tloni  Parment  of  Taxai.  —  Evi- 
dence of  fhe  payment  of  taxes  for  pre- 
vious years  is  not  admissible  to  estab- 
lish payment  for  a  subsequent  year, 
Ankeny  i;.  Albright,  ao  Pa.  St.  157. 
Nor  is  the  fact  that  the  tax  had  been 
marked  reduced  on  the  tax  books. 
State  r.  School  Com'rs,  etc.,  13  Wis.  409. 

Preinniptloii  of  Pajment. — In  Smith 
o.  Tharp,  17  W.  Va.  321,  it  Is  held  that 
the  mere  lapse  of  time  will  not  raise  a 
legal  presumption  of  the  payment  of 
taxes  on  lands  returned  delinquent, 
though  taken  in  connection  with  Other 
circumstances  it  might  justify  a  jury  in 
finding  as  a  matter  of  fact  that  taxes 
have  been  paid.  But  see  Woodburn  v. 
Farmers,  etc.,  Bank,  5  W.  &  S.  (Pa.) 
447;  McLaughlin  v.  Kain,  45  Pa.  St. 
113.  And  Brown  v.  Day,  78  Pa.  St. 
ijg,  where  payment  was  presumed 
from  the  lapse  of  time. 

No  presumption  of  payment  arises 
from  the  duty  of  the  taxpayer  to  make 
it.  Any  such  presumption  would  be 
overthrown  by  the  counter  presump- 
tion that  the  tax  officers  have  not 
violated  their  duty  by  proceeding  to 
enforce  the  collection  of  taxes  after 
they  have  been  paid,  Ankeny  xk  Al- 
bright, 10  Pa.  St.  137. 

a.  See  Rhceipts,  vol.  19.  p.  iiir. 

S,  Bennett?'.  Hunter.  9  Walt.  (U.  S.) 
336;   Huber  v.    Pickler,  94  Mo.  381; 
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and  the  right   to  sell  the   property  for  non-payment  defeated,* 
A  sale  after  payment  or  tender  conveys  no  title  to  the  purchaser.* 


Alexander  v.  Hunler,  3g  Neb.  159; 
Wallace's  Estate,  59  Pa.  S(.  401:  Mont- 
gomery f.  Meredith,  17  Pa.  St.  42; 
Reidine  f.  Finney,  73  Pa.  St.  467;  Hun- 
ter r.  Cochran,  3  Pa.  St.  lO^ ;  Johnson 
r.  Chmtie,  6463.  117.  Psymenl  ex- 
tinguishes Ihe  tax.  Morrison  v.  Kelly, 
11  111.  610. 

lapd  Twice  AuewML—The  fact  that 
the  Isnd  has  been  twice  assessed  to  dif- 
ierent  persons  and  the  payment  has 
been  made  by  only  one  of  them,  does 
not  alter  the  rule.  Alexander  v.  Hun- 
ter, 39  Neb.  259;  Bradley  v.  Ewarl,  :8 
W.  Va.  598 ;  Montgomery  v.  Meredith, 
17  Pa.  St.  41. 

1.  Morris  V,  Sioui  County,  43  Iowa 
416;  Iowa  R.  Land  Co.  v.  Guthrie,  53 
Iowa  383 ;  Gaylord  v.  ScarfT,  6  Iowa 
179;  Wallace  v.  Brown,  32  Ark.  iiS; 
76  Am.  Dec.  431;  Davis  ».  Hare,  32 
Ark.  ^;  Conant  i'.  Buesing,  33  Fla. 
5591  Blight  V.  Banks,  6  T.  B.  Mon. 
(K».)  19J;  17  Am.  Dec.  136;  Morrison 
c.  Kelly,  33  111.  610;  Mason  -v.  Chicago, 
48  III.  430;  Curry  v.  Hinman,  11  111. 
4J0;  Wall  V.  District  ofColumbia,  6 
Hackey  (D.  C.)  194;  Gritting  v.  Pin- 
tard.15  Miss,  173;  Montgomery  v.  Mer- 
edith, 17  Pa.  Si.  43 ;  Ankeny  u.  Albright, 
30  Pa.  Si.  IS7!  Hunter  v.  Cochran,  3 
Pa,  Si.  loe ;  Bennett  v.  Hunter,  9  Wall. 
(U.  S.)  336;  Wilbert  i>.  Michel,  43  La. 
Ann.  853.  And  see  Doty  v.  Bassitt, 
44  Kan,  4r;4;  Jackson  i>.  Morse.  iS  Johns. 
(N'.  Y.)  441 ;  9  Am.  Dec.  335;  Bank  of 
Utica  V.  Merwreau,  3  Barb.Ch.  (N.  Y.) 
3)S:  49  Am.  Dec.  1S9;  Joslyn  v.  Rock- 
well, 118  N.  Y.  334;  Den  V.  Terrell,  3 
Hawks(N.  Car.)  383;  HilUard  f.  Grif- 
fin, 73  Iowa  331;  Lefebre  v.  Negrotto, 
RLa.  Ann.  793;  Patton  i'.  Long,  68 
USL360. 

To  authorize  a  tax  collector  to  sell 
laud  bj  reMon  of  the  non-payment  of 
taxn  in  anj  case,  the  taxpayer  must 
be  in  default  Doe  v.  Burford,  36 
Mia.  194;  Green  v.  Craft,  28  Miss.  70; 
Williams  f.  Camnack,  37  Miss.  309; 
61  Atn.  Dec.  508. 

Even  though  a  payment  is  Ihe 
tnalt  of  a  mistake,  a  collector  has  no 
power  to  cancel  ft  and  revive  Ihe 
■uettment  Mason  v.  Chicago,  48  III. 
420;  Richmond  v.  Brown,  66  Me.  373, 
Though  where  money  received  in  pay- 
mcDt  of  a  tax  is  applied  to  the  payment 
of  iDother  tax  through  the  mistake  of 


a  collector,  Ihe  error  may  be  corrected. 
Mason  i'.  Chicago,  48  III.  430. 

A  tax  paid  on  unseated  land  is  ap- 
plied to  the  tract  for  which  it  is  paid, 
without  reference  to  any  mistake  of  the 
owner,  though  the  land  on  which  the 
payment  was  intended  is  afterwards 
sold  for  taxes.  Stephens  t.  Welts,  6 
Watts  (Pa.)  32?.  And  see  Maxwell  v. 
Hunter,  65  Iowa  i3i.  But  the  pay- 
ment of  taxes  BBsessed  upon  parts  of 
lots  described  as  the  whole  should  have 
been  described,  must  be  treated  as  a 
payment  of  Ihe  whole  tax  where  the 
owner  In  good  faith  so  intended  It. 
Merton  v.  Dolpbin,  38  Wis.  456. 

i.  Walton  V.  Gray,  29  Iowa  440; 
Rowland  v.  Doty,  Harr.  (Mich.l  3; 
Rayner  t'.  Lee,  30  Mich.  3S4  ;  Sigman 
11,  Lundv,  66  Miss.  533;  Huber  v. 
PIckler,  '94  Mo,  382;  Kinsworlhy  v. 
Austin,  33  Ark.  375;  Laird  v.  Hiester, 
34  Pa.  St,  4S2 ;  Dougherty  t.  Dickey, 
4  W.  &  S.  (Pa.J  146;  Brefsch  v.  Coxe, 
81  Pa,  St.  336;  Brown  ti.  Day,  78  Pa. 
Sl  i3g;  Reading  v:  Finney,  73  Pa,  St. 
467;  Cadmus  v.  Jackson,  53  Pa.  St. 
295;  Schenk  v.  Peav,  i  Dill.  (U.  S.) 
367;  Tracey  v.  Irwiii,  18  Wall.  (U.  S.) 
S49;  Atwood  V.  Weems,  99  U.  S.  183; 
Matthews  v.  Buckingham, 33  Kan.  iCS; 
Martin  v.  Snowden,  18  Graft.  (Va.) 
100;  Jones  V.  Dili,  i3  W.  Va.  759;  Ran- 
dall V.  Dailey,  66  Wis.  285 ;  Sprague  v. 
Coenen,  30  Wis.  309.  The  rule  applle* 
to  wild  lands.     Rish  o.  Ivey,76  Ga.  738. 

A  tax  sale  of  land  as  unseated  will 
transfer  no  title  to  the  vendee,  when  the 
land  sold  constitutes  a  part  of  a  seated 
tract  upon  which  the  taxes  have  been 
paid.  Kramer  i'.  GoodUnder,  98  Pa. 
St.  366. 

In  Sprague  I'.  Coenen,  30  Wis.  309, 
It  was  held  that  where  lands  were  sold 
for  taxes  which  had  previously  been 
paid,  the  Statute  of  Limitations  as  to 
tax  deeds  did  not  run  in  favor  of  the 
grantee. 

When  a  taxpayer  has  paid  before 
sale,  he  is  not  required  to  make  a  ten- 
der to  the  purchaser  before  bringing ' 
suit  to  set  aside  the  iile.  Lefebre  v. 
Negrotto,  44  La,  Ann.  793. 

But  if  the  owner  voluntarily  redeems 
lands  sold  for  taxes  after  ther  have 
been  paid,  he  cannot  recover  from  the 
county  the  amount  paid  for  such  re- 
demption. Morris  v.  Sioux  County,  43 
Iowa  416. 
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Nor  will  the  misapplication  of  a  payment  by  the  tax  officer 
destroy  its  effect  as  a  payment.* 

2.  InTolnntary  PaynwBt. — (See  infra,  this  title,  Remedies  for 
Erroneous  and  Illegal  Taxation;  DURESS,  vol.  6.  p.  57 ;  PAYMENT, 
vol.  18,  p.  148.) 

XIV,  CouJcnoit — 1.  How  Provided  For. — The  power  to  levy 
taxes  necessarily  carries  with  it  the  power  to  enforce  their  collec- 
tion *  and  to  provide  the  means  necessary  to  accomplish  this 
object.'     Subject  to  constitutional   restrictions,*  the  choice  of 

The  rule  Ie  the  same  whether  the  sale  '   Taxpayer*    ere    authorized   to    relr 

te  made   through  the   Inadvertence  or  upon  the  officer  to  whom  payment  te 

mistake  of  the  parties  concerned,  or  in  made  for  the  proper  application  of  the 

positive  dlsreeard  of  the  fact  of  pay-  money  given  them,  and  justice  will  not 

ment.    MyricE  v.  Montgomery  County,  permit  them  to  lose  their  lands  through 

33  Ind.  333;  Hickra«n  11.   Kempner,  35  the  mistake  of  officers  In  whom  they 

Ark.  J05;  Stephens  V.  Welle,  6  Watts  are  authorized  to  confide.     Henderson 

<Pa.)  335-  ■V.   Robinson,  76   Iowa  603.     And  see 

Tend«r  of  Tazai. — A  sale  of  lands  for  Corning  Town  Co,  f.  Davis,  44  Iowa 

taxes  after  tender  of  payment  by  the  611 ;  Corbin  v.  Stewart,  44  Iowa  543 ; 

owner,   though    it    is    assessed   in  the  Fenton  tt.  Way,  40  Jowa  196, 

name  of  another  person,  does  notdivest  Where  the  owner  of  unseated  land 

him  ofhis  title.  Kinsworthy  v.  Austin,  pays  the  amount  demanded  of  him  by 

13  Ark.  375.  the  treasurer,  but  the  payment  is  cred- 

Where  a  taxpayer  tenders  the  amount  Ited   to  another  tract  and  his   land  is 

of  taxes  due  from  him  to  the  collector,  sold  for  non-payment,  the  sale  is  void. 

w*iich  he  refuEcs  because  the  collection  Laird  -v.  Hiester,  34  Pa.  St,  453. 

of  the  taxes  for  that  year  has  been  en-  1.  Morrison  v.  Larkin,  16  La.  Ann. 

joined  in  a  suit  to  which  the  taxpayer  Is  701 ;  Slack   v.   Ray,  16  La.   Ann.  675; 

not  a  party,  and  the  Injunction   is  dia-  Gibson  ti.  Mason,  ;  Nev.  383;  State  r. 

solved,  it  is  necessary,  before  the  tax-  Consolidated  Va.MIn.  Co.,  i6Nev.43i; 

payer  can  be  phiced  in  default  for  non-  LangulUe  v.  State,  4  Tex.  App.  311; 

payment,  that  a  demand  be  again  made.  Clegg  -o.  State,  42  Tex.  6oj.     And  see 

Doe  I'.  Burford,  36  Miss.  194.  Vandlne,   Petitioner,  6   Pick.  (Mass.) 

Tend«r  8iup«n<la  Int«i««t.— The  ten-  187;  Nightingale,  Petitioner,  u  Pick, 

der  of  the  tax  suspends  the  running  of  (Mass.)  168;  Biscoe  v.  CouUer,  18  Ark. 

interest.     Iowa  R.  Land  Co.  v.  Carroll  433 ;  Brooklyn  v.  Cleeves,  i  Hill  &  D. 

County,  39  Iowa  iji.  Supp.  (N.  Y.)  371  ;  Buffalo  1'.  Webster, 

1.  Dotigherty  v.  Dickey,  4  W.  &  S.  10  Wend.  (N.  Y.)  99;  Bervear  v.  Com, 

(Pa.)  146;    Montgomery  v.  Meredith,  5  Wall.  fU.  S.)  475. 

17  Pa.  St.  47;  Henderson  v.  Robinson,  S.  Green  v.  Gruber,  16  La.  Ann.  694; 

76  Iowa  603;  Huber  v.  PIckler,  94  Mo.  Youngblaod  i'.  Sexton,  31  Mich.  40b; 

383;  Jones  !>.  Dlls,  18  W.  Va.  759.  ao  Am.  Rep.  654;  Litchfield  v.  Vei^ 

Thus,  a  payment  is  not  defeated  by  non,  41  N.  Y.  130.     And  see  Chalker 

(ts  application  to  the  taxes  of  other  per-  r.  Ives,  55  Pa.  St.  81. 

sons-   Henderson  i>.  Robinson,  76  Iowa  Constitutional  provisions,  providing 

603 ;   Maxwell  v.  Hunter,  65  Iowa  111 ;  a  method  for  the  collection  of  munici- 

Lefebre  v.  Negrotto,  44  La.  Ann.  793,  pal  taxes,  are  not  self- operative,  and 

Or  to  the  payment  of  taxes  on  other  laws  on  the  subject  previously  In  force, 

property  than  that  designated  by  the  continue  in   operation,  until   they  are 

taxpayer.     Dougherty  v.  Dickey,  4  W.  otherwise  abrogated.     New  Orleans  v. 

&  S.  (Pa.)  146;  Hickman  v,  Kempner,  Wood,  34  La,  Ann.  73J. 

35  Ark.  505.  4.  See  Mason  v.  Rblllns,  1  Biss.  (U. 

Where  a  tax  payment   is   ex.-ressly  S.)  99;  Edwards  i/.  Williamson, 70  Ala. 

made  to  satiEfv  a  particular  assessinent,  r45  ;    Litchtield   t-    Vernon.  41   N.  Y. 

the  collector,  if  he  receives  it,  must  ap-  ijo-.  Appeal  Tax  Ct.  z:  Union  R.  Co„ 

ply  the  money  to  the  purpose  specified,  50  Md.  37;  ;   Languiile  v.  State,  4  Tex. 
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methods  for  the  collection  of  taxes  is  within  the  discretion  of  the 
legislature.' 

2.  The  CoUeetoT — a.  Selection,  Removal,  Resignation,  ETa 
— Sometimes  statutes  provide  that  the  tax  collector  shall  be 
elected  by  popular  vote;*  other  statutes  provide  that  he  be 
appointed."  And  treasurers,  sheriffs,  constables,  and  other  offi- 
cers, arc,  in  some  instances,  authorized  to  act  as  collectors.*  But 
■whether  elected  or  appointed,  or  designated  in  any  other  manner, 
the  coUector  must  be  chosen  in  the  manner  provided  by  law,  and 
must  possess  the  necessary  qualifications.* 

The  duties  which  the  law  imposes  upon  the  collector  can 
l>e  performed   only  by  the  person  designated   by  the  statute,* 

■Lin  rt  Btiiabeth,  49  N.  J.  L.  48S ;  OoUMton  not  OnuMtilM.— In  G*ge 

State  f.  State  Board  of  Asseston,  54  v.   Dudlej,  64  N.  H.  437,  it  wu  held 

N.  J.  L.  90 ;  Youngblood  v.  Sexton,  31  that   a  constable's  power  vetted  In  a 

Hkh.  406;  10  Ain,  Rep.  654;  State  v.  collector  to  serve  process  for  the  pur- 

Centnl  Pac  R.  Co„  >i  Nev.  360;  State  pose   of  collection  of   taxes,   did   not 

r.  Majlieir,  3  Gill  (Md.)  4S7 ;  Mason  make  him  conatable  for  anj' other  pur- 

-e.RotiinB.a  Bias.  (U.  S.)  99.     And  see  pose. 

Falconer  v.  Shores,  37  Ark.  386iPeo-  6.  See  Com.  v.  Browne,   1   S.   &  R. 

Ete  i>.  Sejmour,  16  Col.  334 ;  76  Am.  (Pa.)   383;    Lincoln    v.    Chapln,   133 

lec.  521 ;  Reg.  v.  BurnskiU,  S  U.  C.  (^  Mass.  470. 

B.  5^  In   Souhegan  Nail,  etc.,  Factory  v. 

A  constitutional  proriiion  for   the  McCanihe,7  N.  H.309,lt  washeld  that 

method  of  taxation  is  not  self-opera-  where  a  collector   Is  appointed,  pur- 


ind  previous  collection   statutes  suant  to  a  statute,  the  warrant  issued 

'Continue    in    force    until    abrogated,  to  htm  is  suflicient  evidence  of  his  ap- 

New  Orleans  V.Wood,  34  La.  Ann.  733.  pointment,  to  iustlfj  his  acting  as  such. 

t.  See  Ajxieal  of  Town  Council  (I^.  In  Tatt  i>.  Barrett,  58  N.H.447,it 

_ou.        ^j^  Rep.  730;  Castle  i>.  Law-  was  held  that  an  appointment  of  L.  D, 


«8),  u  A 
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"  collector  of  a  town,"  is  a  sufficient 

i.  Taft    n.'^arrett,   j8   N.    H.  447;  appointment  of  L.  D.  F.  as  "collector 

Com.  f.  Perkins,.?  Pa.  St.  43.  of  taxes." 

In  Falconer  v.  Shores,  37  Ark,  387,  Who  Mky  Qnastloii  AntliOTltj'. — Everj 
it  was  said  that  the  legislature  might  person  who  pays  taxes  in  a  ward  or 
provide  for  the  selection  of  collector,  township,  has  such  an  interest  as  au- 
la any  manner  it  chose.  thorizes  the  filing  of  an  information,  at 

In  Nmi  Hamfakirt,  it  has  been  held  his  instance,  to  inquire  by  what  author- 
that  the  appointment  of  a  tax  collector,  Ity  the  collector  eierc^es  bis  office, 
bj  the  selectmen  of  a  town,  must  be  Com.  v.  Browne,  i  S.  &  R.  (Pa.)  38a. 
made  in  writing  and  recorded.  Ains-  Mot  Bnbjeet  to  OoUatoral  Attack. — In 
worth  V.  Dean,  ai  N.  H.  400.  Law  -u.  People,  87  III.  385,  it  was  held 

<.  See  Wilson  v,  Seavev,  38  Vt  3ii  ;  that  the  right  to  an  office  held  bj  a 


Chandler  v.  Spear,  33  Vt.  388;   Fal-  tax  officer,  cannot  be  attacked  in  a  col- 

coner  v.  Shores,  37  Ark.  386 ;  Scarry  v.  lateral  proceeding  brought  to  test  the 

Lewis,  133  Ind.  96;  Hajs  v.  Drake,  6  validity  of  a  tax  sought  to  be  collected, 

Gnj' (Mass.)  3871  Youngbloodv.  Sex-  See    also    Odiorne    v.    Rand,   59    N. 

ton, 31  Mich.  406;  lo  Am.  Rep.  654;  H.504. 

Hotner  v.  Cilley,  14  N.  H.  84;   Bailey         ■.  Hadlej  v.Chamherlin,  11  Vt6t8; 

f.Lockhart,  4  Verg.  (Tenn.)  567.  Fremont  v.  Bollng,  11  Cal.  380;  Bot- 

Where  the  sheriff  is  required  to  act  ier  o.  Nerin,  88  III.  57s;  Johnston  ti. 

as  collector,  he  is   usually   given  the  Wilson,  3  K.  H.  303 ;  9  Am.  Dec.  50; 

vtott   authority  as    though    be   were  Odiorne  v.  Rand,  C9  N.  H.  504;  Com. 

elected  or  appointed  collector.  Homer  v.  Browne,  i  S.  &  R.  (Pa.)  3S3;  Walte 

».  Cilley,  14  N.  H.  85.  v.  Hyde  Park  Lumber  Co.,  65  Vt  ir 


<S.  Car.)  485. 

35  C.  of 


the  collection  of  taxes  by  a    Thompson  v.  Allen   County,  13  Fed. 

-   -  State  c.  Irby,  1  McKhill.     Rep.  97;  Bryan  u.  Harvey,  11  Tex.  311. 

Neither  the  whole,  nor  any  part,  ot 
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or  by  his  deputy.*     Upon  the  refusal  of  a  collector  to  act  or 
qualify,  or  upon  a  vacancy,  a  new  collector  may  be  chosen.* 

b.  Qualification.— The  collector  must  give  the  bond  or 
security,  and  take  the  oaths  required  by  law?  The  bond  and 
oath  must  conform  to  the  statute.*     But,  while  this  is  so,  it  is 

the  duties  of  a  collector  in  collecting  Spaulding  v.  NortbDOiberland,  64  N. 

taies.cin  beaBsigned  toHiiottaer.  Had-  H.  153. 

ley  t/.  Chamberlin,  iiVt.618.  Bxplxitloii  of  Twin.  — In    Haley  v. 

A  collector  fro  lem  cannot  be  ap-  Petty,  43  Ark.  39],  tl  was  held  that  a 

pointed  for  ^e  purpose  of   collecting  collector's    term    continues   until   bb 

arrearages.     Hadley  v.  Chamberlin,  1 1  aucceasor  is  elected  and  qualified.     See 

Vt.  61S.  also  Pi;blic  Officers,  vol.  19,  p.  378. 

In  Crowell  ».  Barhain,57  Ark.  195,  S,  See   Public   Officers,   vol.   19, 

it  was  held  that  a  deputy  sheriff  can-  pp.  378,  440;  Oath,  vol.  16,  p.  1017. 

notdlschargethedutiesof  taxcollector,  Aoeeptvica  of  Bond. — When  a  liond 

even  though  his  principal  is  both  tax  is  produced  in  a  trial  by  the  state,  it  is 

collector  and  sheriff.  prima  facie   evidence   or   acceptance. 

1.  The  collector  is  a  ministerial  ofH-  McLean  -o.  State,  8  Heisk.  (Tenn.)  as. 

cer,  and  may  act  by  deputy.     See  Aid-  Approval. — It  has  been  held  that  tlie 

rich  i>.AIdnch,8  Met  (Mass.)  101;  Wil-  approval  of  a  collector's  bond  is  a  min- 

liamatown  v.   Willis,  15  Gray  (Mass.)  isterial  act,  and  that  mandamia  lies  fat 

437;  Holden  v.  Eaton,  8  Pick.  (Mass.)  a  proper  case,  to  compel  it.     Bosely  c 

436;  Wallers  I..  Duke,  3 1  La.  Ann.  668.  Woodruff  County  Ct^  28  Ark.  136. 

In  Aldrichi'.  Aldrich,3Met.(Mass.)  Haw  Bond.— In  Te*as,it  has  been 
101,  it  was  held  under  the  Maiiachu-  held  that  a  tax  collector  mar  be  rc- 
aelis  slatute,  that  a  deputy  collector  quired  to  furnish  a  new  bond,  at  the 
nho  is  also  a  town  treasurer,  may  eie-  pleasure  of  the  court,  without  firct 
cute  a  warrant  for  the  Collection  of  having  been  cited  to  appear  and  show 
taxes,  though  he  was  appointed  deputy  cause.  Poe  v.  Slate,  73  Tex.  615. 
before  the  warrant  was  Issued  and  the  Aiooimt  of  Bond. — It  fs  usual  to  re- 
warrant  is  directed  to  the  collector  quire  from  the  tax  collector,  a  bond  for 
only,  double  the  aggregate  amount  of  taxes. 

In    Wilhelm   v.  Cedar   County,   50  Kane  ir.  Garheld,  60  Vt.79. 

Iowa  2^4,  It  was  held  that  a  board  of  ttllnoli. — As   to   the   oaths   and   the 

Bupervisors  may  employ  a  special  agent  commencement  of  the  term  of  office  of 

or  attorney,  to  assist  in  the  collection  a   town   collector,   under    the   lUimois 

of  taxes  not  collectible  by  the  county  statute,  see  People  v.  Callaghan,  83  ItL 

treasurer  in  the  ordinary  discharge  of  laS.     As  to  notice  of  the  amount  of 

his  duty.  taxes  to  be  collected,  see  Row  v.  Peo- 

a.  See  CarvHle  v.  Additon,  6j   Me.  .^le,  78  III.  375. 

459;  People  V.  Callaghan,  83  m.  128;  t.  Bradley   v.   Rapp,    10    La,    Ann. 

RidgwayTp. V.Wheeler, 90 Pa. St. 450.  589;  Farnswbrlti  County  v.   Rand,  65 

ndlan  to  Qualify. — In  Falconer  11.  Me.  31.               """^ 

Shores,  37  Ark,  386,  it  was  held   that  A  l>ond  for  a  less  amount  th«n   that 

'  upon  a  failure  of  the  sheriff  to  qualify  required  by  statute,  is  void.     Oatman 

as  collector,  by  giving  bonds,  the  ofGce  v.  Barney,  46  Vt.  S94. 

becomes  vacant  without  a  judicial  as-  In  Aiahama,  a  bond  was  held   v<AA 

certainment  of  the  vacancy,  and  a  nefr  where    it    was   made   payable    to   the 

collector  may  be  appointed.     See  also  county  court,  when  the  statute  required 

Baiiey  v.  Lockhart,  4  Yerg.  (Tenn.)  that  it  should  be  made  payable  to  th« 

'■   567;  Johnston  u.  Wilson,  2   N.  H.  301;  governor.      Calhonn    v.    Lunsford,    4 

9  Am.  Dec.  50.  Port.  (Ala.)  345.     But  in  Texan,  where 

The  collector't  r«moTil  from  his  dis-  the  bond   was  required    to  run  to  the 

trict,  has  been  held  to  vacate  the  office,  county  judge,    ft    was    held   th»t   the 

Gage  V.  Dudley,  64  N.  H.  437,  county  was  protected  by  a  bond    run- 

nia  resignation  of   a   collector  will  ning  to  the  governor.    lung  r.  Ireland, 

not  be  inferred,   as  a  matter  of  taw,  68  Tex.  683. 

from  his  default  and  the  delivery  of  his  Cora  of  Omlaalini  to  Otve  Bond. — The 

tax  warrants  to  the  selectmen,  and  his  failure    to   give   a  bond    required     bjr 

refnsal  to  proceed  with  the  collection,  statute,  and  not  by  constitution,  nMjr  be 

280 
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usually  held  that  mere  fornjal  irregularities  and  mistakes  may  be 
disregarded.* 

As  a  bond,  whether  required  by  statute  or  not,  may  be  good  at 
common  law,  if  entered  into  voluntarily  and  for  a  valuable  con- 
sideration, it  follows  that  a  collector's  bond,  though  not  in  the 
statutory  form,  may  yet  be  binding  as  a  common-law  bond.' 

The  execution  of  the  bond  is  not  always  a  condition  precedent 
to  the  collector's  assuming  his  official  duties.^ 

The  lawful  acts  of  a  de  facto  collector,  as  such,  are  valid  ;  thus, 
payment  to  him  will  discharge  a  tax.*     The  presumption  that 

remedied  bj  a  curative  »ct     Power*  v.  terfield,  30  How.  Pr.  (N.  Y.)  385;  Rich- 

Pennr,  S9  mIm.  5.  ardson  v.  Rogers,  50  How.  Pr.  (N.  Y.) 

1.  See   DeSoCo  Countj   -o.  Dickson,  403 ;  Boothba;  v.  Gilec,  68  Me.  160. 

u  MlM.  ijo;  Wilder  11.  Butterficid,  50  OoUector  ^pomud  by  HUltuy  Aa- 

How.  Pr.  (N.  Y.)  385.  therlty.— The  bond  of  a  collector  ap- 

A    collector'E    Ixind   will    hold    the  pointed   bj  tfae  militar;  government, 

turetie*  to  a  liabilitj  for  all  moneys  ac-  is  valid  security  for  those  interested, 

tually  collected,  even  though  the  condi-  though  the  collector  !b  not  governed 

tion  for  accounting  and  paying  over  is  bv  the  state  t&x  laws.     State  v.  Cooper, 

kft  out.     State  V.  Hill,  17  W.  Va.  45a.  S3  Miss.  615. 

A  bond  in  which  the  sureties  bind  8.  Scartmrough    n.    Parker,  53   Me. 

thetnsetves  in  several  amounts,  the  ag-  ai;2;  Morrill    n.  Sylvester,  i    Me.  348; 

gregate  of  which  is  equal  to  the  statu-  Kiolhbay  v.  Giles,  6S   Me.  160.     And 

tory  sum  required,  is  valid  against  both  see  Bosley  v.  Woodruff  County  Ct.,  a8 

principal  and  sureties,  though  there  Is  Ark.  306;  People  f.  Callaghan,  83  IlL 

no   specification   as   to  the  amount  to  13S;  Drew  v.  Morrill,  63  N.  H.  33.   But 

which  the  principal  is  bound.     People  the  acts  of  a  collector  have  been  held 

v.  Love,  15  Cal.  531.  invalid  where  a  bond  was  not  given. 

3.  Sooy  V.  State,  38  N.   T.  L.  334;  Oatman  t>.  Barney,  46  Vt.  594;  Courser 

Horn  11.  Wbittier,  6  N.  H.  68 ;  Walker  11.  Powers,  34  Vt.  517. 

V.  Chapman,  11  Ala.  116-,   Dudley  -u.  4.  Oldtown   i>.   Blake,  74   Me.   3$o; 

Chilton  County,  66  Ala.  593;  Sweetser  Oronov.  Wedgewood,44Me.  49;  State 

«.   Hay,  a   Gray  (Mass.)  49;   Wilder  -o.   Woodslde,   8    Ired.  (N.  Car.)    104. 

V.     Butterfield,     50     How.     Pr.     (N.  And  see  Waters  v.  State,  i  Gill  (Md.) 

Y.)   385;  Claasen  v.   Shaw,    5   Watts  303;  Com.  v.  PhUadelphia,  37   Pa.   St. 

(Pa.)  468;  30  Am.   Dec.   338;    Dlion  497;  Stockle  f .  Siisbee,  41   Mich.  615; 

T>,    U.    S.,    1     Brock.    (U.    S.)     177;  Facey  r.  Fuller,  13  Mich.  537;  Doug- 

U.    S.    V.    Howell,   4   Wash.  {U.   S.J  last  f.  Wickwire,  19  Conn.489;  Sulli- 

630;  U.S.v.Plngey.s  Pet.(U.S.}  T15;  van  v.  State,  66   111.   75;  Williams   v. 

Trescott  v.  Moan,  50  Me.  347;  Scar-  School  Di8trlct,3l  Pick.  (Mass.)  75;  3a 

twrough  V.  Parker,  53  Me.  353 ;  Booth-  Am.  Dec.  343 ;  Tucker  w.  Aiken,  7  N. 

bay  r.  Giles,  68  Me.   160;   &>rham  v.  H.  113;  Wilcox  v.  Smith,  5  Wend.  <N. 

Hall,  57  Me.  58;  Stevens  v.  Almen,i9  Y.)   334;  31  Am.  Dec.  313;  Burke  ti. 

Ohio   St.  485;    People   v.    Collins,   7  Elliott,  4  Ired.   (N.  Car.)  35s;  43  Am. 

Johns.  (N.  Y.)  554;  State  v.  Matthew*,  Dec.    14a;   Kingsbury   v.   Ledyard,   3 

57  Hits,  i;  State  v.  Harney,  57  Miss.  W.  &  S.  (Pa.)  37;  Farmers',  etc.,  Bank 

863.     And  see  DeSoto  County  -v.  Dick-  v.  Chester,  6  Humph.  (Tenn.)  458.  But 

son,  34  Miss.  150;   Harris  v.  State,  55  tee  Houston  v.  Russell,  53  Vt.  ito. 

Miss.   50;    French   v.  State,   <3    Miss.  A  collector  of   taxes  who   has   not 

7591  Byrne  k.  State,  50  Miss.  688;  Tay-  been  sworn,  is  an  officer  de  facto.  Old- 

lor  V.  State,  51  Miss.  79;  Lewenthal  v.  town  v.  Blake,  74  Me.   280 ;  Johnson 

State,  51  Miss.  645;  James  v.  State,  5;  f.  Goodridge,  15  Me.  29;   Trescott  v. 

Mist.  57;  30  Am.  Rep.  496;  St.  Joseph  Moan,  50  Me.  347;  Williams  «.  School 

County  V.  Coffenhury,   i   Mich,  355;  Dist.,   3i    Pick.    (Mass.)    75;   33   Am. 

Post  Matter  Gen'l  v.   Rice,  Gilp.  (U.  Dec.  243;  SUte  u.  Woodslde,  8  Ired. 

S.)  llAr  tN-  Car.)    104. 

■ml— A  tax  collector's  bond  which  In  Greene  v.  Walker,  63  Me.  31 1,  It 

lacki  a  seal,  may  be  binding  upon  him  was  held   that   the   fact  that  a   town  ' 

as  a  simple  contract.     Wilder  v.  But-  treasurer  had  neither  been  sworn  nor 
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TAXA  TION.  tb*  (M1M«. 

all  public  officers,  who  have  acted  as  such,  have  been  duly  «^ 
pointed,  unless  the  contrary  is  shown,  applies  to  tax  collectors.* 
Where  one  is  collector  by  virtue  of  the  occupancy  of  sonne  other 
office,  as  that  of  sheriff  or  constable,  he  holds  two  distinct  offices, 
and  must  qualify  for  each.' 

c.  Authority — (i)  Nature  and  Extent.— K  tax  collector's 
authority  rests  upon  his  warrant  to  make  collections.'  In  the 
absence  of  a  warrant,  he  cannot  proceed  to  enforce  the  payment 
of  taxes.*  The  tax  roll,  when  completed,  partakes  of  the  nature 
of  a  judgment,  and  the  warrant  delivered  With  it  to  the  collector 
is  in  the  nature  of  an  execution.' 

gEven  bond,  was  no  defense  against  the  343;  Eraklne  v.  Holmbach,  14  WalL 

enforcement  of  a  tai,  as  he  was  atill  a  (U.  S.)  613. 

dt  facto   officer.     But  see   PavEon   t>.  The  collector  can  ezercUenoauthor- 

Hall,  30  Me.  319,  *m  to  the  valldltj-  of  a  \tf    not    authorized    br    the  warrant, 

tax  title,  where  the  collector  had  not  State  -o.  Hawkins,  50  N.  J.  L.  133. 

Suallfied.     See  generally,   Ds  Facto  4.  Donald     «.    McKinnon,    17    Fla. 

iPFiCBits,  vol.  5,  p.  93.  746 ;  Young  v.  Thomas,  17  Fls.  169;  ]q 

1.  Capwell  V.  Hopkins,  10  R.  I,  378;  Am.  Rep.  93;   Ream  v.  Stone.   loa  111. 

Kent  V.  Atlantic  De  Laine  Co.,  8  R.  359;  Bfnkert  v.  Wabash  R.  Co.,  98  III. 

1.305;  Tucker  «.  Aiken,  7  N.H.113;  ai8;  Hill  r.  Figlej,  33  111.  418;  Corbin 

Eldredii.  Sexton,  5  Ohio  3ic.     And  see  v.  Hill,  31  Iowa  70;  Van  Rensselaer i>. 

Downer  v.  Woodbury,  19  Vt  339.    See  Witbeck,  7  N.  Y.  517;  Homer  -d.  CfUer, 

generally,  Public  Officbrb,  toL  19,  14  N.  H.85;  Deo  v.  Craig,  5  Ired.  (N. 

p.  436.  Car.)  139. 

a.  In  rt  McCabe,  33  Ark.  396 ;  Fal-  In  Donald  v.  McKinnon,  17  Fla.  746, 
coner  i>.  Shores,  37  Ark,  386;  People  v.  ft  was  held  that  a  sale  made  by  a  col- 
Ross,  38  Cal.  76;  Lathrop  v.  Brittain,  lector  without  a  warrant,  paases  no 
30  CaU  680;  People  v.  Love,  35  Cal.  Utle. 

531.     But  see  Broadwell  f.  People,  76  An  objection  that  the  collector  acted 

II.  554;  Hughes  V.  People,  83  III.  78 ;  without  a   rate-bill,  must  be  taken  a 

.        -  .1.        -. [^  ^^j  cannot  be  raised,  for  the  firs 

r,  upon  appeal.  Picket  v.  Allen,  10 
It  is  within  the  power  of  the  legisla-  Conn.  146. 
ture,  however,  to  provide  that  there  B.  Most  t>.  Cummlnn,  44  Mich.  359; 
may  be  but  one  bond  for  both  officers.  Bird  v.  Perkins,  33  Mich.  38;  TlUbo- 
People  11.  Row,  38  Cal.  76,  daui  v.  Keller,  39  La.  Ann.  508; 
In  Mabry  v.  Tarver,  i  Humph.  Holden  -a.  Eaton,  8  Pick.  (Maaa.)  436; 
(Tena.)  94,  the  court  held  that,  under  Hubbard  v.  Garfield,  103  Mass.  73; 
a  statute  requiring  from  the  sheriff,  an  Cunningham  v,  Mitchell,  67  Pa,  St.  jS; 
officer  elected  for  two  years,  a  bond,  as  Savacool  v.  Boughton,  c  Wend.  (N.  Y.) 
collector  of  taxes,  conditioned  for  the  171  ;3i  Am.  Dec.  181.  And  sec  Cheever 
payment  of  the  taxes  In  each  and  every  f .  Merritt,  5  Allen  (Mass.)  563  {Lin- 
year,  a  bond,  given  at  the  beginning  coin  ti.  Worcester,  8  Cush.  (Maaa.)  55; 
of  his  (irEt  year  of  office,  conditioned  Greene  v.  Mumford,  4  R.  1. 31S;  Goc- 
for  the  payment  of  the  taxes  of  each  of  aett  v.  Kent,  19  Ark.  603 ;   Nowell    1 


thetwo  years,  is  a  good  statutory  bond.  Tripp,  61  Me.  426;   14  Am.  Dec  573; 

See   also  Nevitl    ii.  Day,  3    Humph.  CtiAon  v.  Wynne.So  N.  Car.  145;  Mul- 

(Tenn.)    38;   Governor    v.   Porter,    5  ford  v.  Sutton,  79  N.  Car.  376;  Gore  v. 

■    Humph.  (Teno.)  166;  McLean  ti.  SUte,  Mastlve,  66  N.  Car.  371 ;  Vfrdenn  v. 

8  Heisk.  (Tenn.)  371.  Bowers,  55  Mlsi.  i ;  Edea  v.  Boardman, 

S.  Hilbish  -v.  Hower,  58  Pa.  St.  93;  58  N.  H.  584;  Sheldon  v.  Van  Buaklrk, 

Pearcei'.Torrence,3Grant'sCas.(Pa.)  3  N.   Y,  473;   Kansas   Pac-  R.   Co.  p. 

83 ;  Stephens  v.  Wilklns,  6  Pa.  St.  360;  Wyandotte  County,  16  Kan.  597;  Ftr«t 

Ream  v.  Stone,  >oi  111.  359;  Pearson  Nat.  Bank   v.  Waters,  19  Blatchf.  (U. 

■0.  Canney,  64  Me.  iSS;  Siade  v.  Gov-  S.)343;  Erskineo.  Holmbach,  14  Wall. 

ernor,  3   Dev.   (N.  Car.)  365;  Den  v.  (U.  S.)  6ij.     And  see  Yuba  County  tt. 

Cratg.j  Ired.<N.  Car.)  139;  First  Nat.  Adams,  7  Cal.  35;  Preston  v.  Boston, 

Bank  w.  Waters  19  Blatchf.  (U.  S.)  13  Pick.  CMaie.r>4;  Byara  ».  0111x7,75 
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TAXA  TION.  Tlw  OdliHtor. 

The  collector  is  bound  to  obey  a  warrant  in  due  form,  issuing 
from  the  proper  authorities,  when  it  is  not  illegal  on  its  face.' 

Where  a  tax  is  partly  legal  and  partly  illegal,  and  the  illegal 
portion  is  clearly  severable  from  the  rest,  it  is  the  duty  of  the 
collector  to  proceed  with  the  collection  of  so  much  as  is  lawful.^ 

In  some  states  the  collector  is  not  required  to  have  any  formal 
writ  or  warrant ;  his  authority  rests  upon  his  compliance  with  the 
statutory  requirements,  and  upon  the  tax  book  or  roll,  no  prelim< 
inary  process  being  necessary.* 

The  collector  cannot,  ordinarily,  collect  taxes  for  years  anterior 
to  his  election  and  qualification ;  his  power  extends  only  to  taxes 
accruing  during  the  period  for  which  he  was  elected.*  The  gen- 
eral authority  of  the  collector  is  confined  to  the  limits  of  his  own 
collection  district,  and  if  he  undertakes  to  execute  his  warrant 
beyond  these  limits,  he  must  bring  himself  within  the  provisions 
of  a  statute  permitting  it.* 


T.)   386. 

of  the  amount  which  the  collector  ia  to  «.  Otis  i>.  Boyd,  8  Lea  (Tenn.)  679; 

collect  from  the  partlea  therein  named  Fremont  v,  Bollng,  1 1  Cal.  3S0.     And 

reipectfvelj.     Hilbish  v.  Hower,  58  Pa.  see  Skinner  v.  Roberts  (G*.  1893),  '7 

St.  93.  S.  E.  Rep.  353 ;  Peck  i>.  Hoicombe,  3 

A   warrant  fllU  the  place   and   per-  Port.  (Ala.)   3x9;  FlttB  v.  Hawkins,  a 

formi  the  liinctioni  of  a  luminoni,  and  Hawks.  ( N,  Car.)  394. 

Ii  the  writ  to  the  officer,  by  which  heia  In  some  of  the  states,  collectors  are 

authorized  to  collect  the  tax,  or,  in  the  empowered   to  complete  their  collec- 

evcnt  of  Its  non-paj^ment,  to  subject  the  tiona,  notwitlistandliig  new  collectors 

propertj  of  the  taxpayer  to  sale  tbere-  may  have   been   chosen    and    sworn, 

for.     Donald  w.  Mcfcinnon,  17  Fla.  746.  See  Scarborough  v.  Parker,  53  Me.  aw; 

The  collector's  warrant  and  the  tax  Picket  v.  Allen,  loConn.  146.   But  this 

roll  together  constitute  the  execution,  has  been  changed  by  statute  in  Con- 

and  (hey  must  be  construed  together,  ntclicut.     See   Castle    v.   Lawior,   47 

Van  Rensselaer  ii.Witbeck,  7  N.Y.  517.  Conn.  340. 

1.  First  Nat.  Bank  v.  Waters,  19  In  Smith  *.  Riding  <Del.  1891),  as 
Bbtcbf.  (U.  S.)  341;  Kellarti.  Savage,  Atl.  Rep.  97,  it  was  held  that  a  statute 
ao  Me.  199;  Smyth  v.  Titcomb,  31  Me.  terminating  the  powers  of  collectors 
38a.  And  see  Gove  v.  Newton,  58  N.  and  Bl>oiishlng  the  office,  did  not  take 
H.  359;  Lake  Shore,  etc.,  R.  Co.  v.  from  ex-collectors  their  power  to  col- 
Roach,  80  N.  Y.  339.  iect  ali  uncollected  taxes  included  in 


t.  Clifton  V.  Wynne,  80  N.  Car.  145;  their  warrants  for  two  years  after  the 

Mendocino  v.   Chalfant,  51    Cal.  369.  date  thereof. 

And  see  Trull  v.  Madison  County,  71  If  the  officer  is  delaved  by  the  tax- 

N.  Car.  388.  payer,  he  may  proceed  after  the  expl- 

In  Vassalboro  v.  Noweli,  75  Me.  345,  ration  of  the  time  within  which  he  is 

It  was  held  that  a  collector  who  ac-  required  to  act,  Jones  v.  Arrlngton,  91 

cepts  a  warrant  and  collects  a  portion  N.  Car.  541  ;  or  after  the  expiration  of 

of  a  tax.    part  of  which  is   illegal,  ia  his  term  of  office.  Kellar  r.  Savage,  ao 

obliged  to  collect  so  mucb  of  tne  re-  Me.  199,     See  also  Slade  v.  Governor, 

mainder  as  is  legally  assessed.  3  Dev.  (N.  Car.)  36c;  Gordon  v.  La* 

>.  Jackson  County  v.  Gullatt,  84  Ala.  fayette  County,  74  Mo.  416. 

343;  Parker  v.   Seiton,  39  Iowa  431 ;  In   Louisiana,  the  authority  of  the 

Taliman  V.  Cooke,  43  Iowa  330:  Cedar  collector  terminates   when   the  delin- 

Raplds,  etc.,  R.  Co.  T'.  Carroll  County,  quent  list  U  returned.     Hall  t^.  Hall, 

41    Iowa   153;  Litchfield  i'.  Hamilton  13  La.  Ann.  135. 

Caanl7,40  Iowa  66;  Rhodes  f.  Sexton,  0.  State  v.   Scammon,  aa  N.  H.  44; 

33  Iowa  540 ;  Tlmberlake  v.  Brewer,  59  Gage  t:  Dudley,  64  N.  H,  437 ;  Muoa 
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CoUtadoB.  TAXA  TION.  Tha  (MlMtor. 

(2)  The  Warrant — (•)  Imsmim. — The  warrant  must  be  issued  hy 
authority  of  taw,  and  in  the  manner  designated  by  statute.  It 
must  be  issued  by  and  to  the  proper  person  or  body.'  It  has 
been  held  that  two  or  more  warrants  may  be  issued  for  the  same 
tax.*  The  officer  issuing  the  warrant  is  presumed  to  have  per- 
formed his  duty,  and  to  have  complied  with  all  the  requirements 
of  law,  until  the  contrary  appears.* 

V.  Johnson,  51  Cal.  613;   McKaj  v.  statute,  the  warrant  cannot  be  iMued 

Batchellor,  1  Colo.  591.  at  all,  and  If  issued,  will  be  TOid. 

KamoTftl  of  Taip«7»r.— In    Cheever  In  Slate  r.  Runjon,  41  N.  J.  L.  568, 

V.  Merritt,  t,  Allen  (Mass.)  563,  It  was  it  was  held  that  until  a  delinquent  liit 

held  that  where  a  taipajer  removes  has  been  duly  returned  by  the  proper 

from  a  collector's  district  without  pay-  officers,  the  warrant  cannot  Issue. 

inc;  his   tax  after    its   asBessment,  the  Where  several   persons  colleclivelr 

collector's  warrant  for  distress  to  the  are  authorized  to  issue  the  warrant,  ft 

sheriS   or   constable   of   the   town   to  Is  void  unless  issued  by  all.     Townsend 

which  he  has  removed,  need  not  recite  v.  Gray,  i  D.  Chip.  (Vt)  127. 

the  facts,  I.  c,  the  fact  of  removal,  etc..  The  warrant  must  be  properly  issued, 

which  authorize  the  collector  to  Issue  although  there  Is  a  statute  providing 

it.     This  decision  is  apparently  In  con-  that    mere    irregularities    and    omls- 

flict   with    that    In   WUliamstown    v.  sions   shall    not    invalidate    the    tax. 

Willis,   IS  Gray  (Mass.)   437;   but   in  Muskegon  -v.  Martin  Lumber  Co,  86 

Sherman    n.    Torrey,    99    Ma^s.   474,  Mich.  615. 

Ctiapman,  C.  J.,  attempts  to  reconcile  In  Pearce  -v.  Torrence,  1  Granf  aCas, 

them.  ( Pa.)  81,  it  was  held  that  it  must  appear 

Provisions  for  the  collection  of  per-  to  the  justice  of  the  peace  that  the  in- 

sonal   taxes,  from    persons    removing  dividual  has  refused  to  pay  bis  taxes, 

from  one  county  to  another,  by  send-  before  he  can  ii 


ing  a   tax   bill   to   the   sheriff  of   the  Duty  to  lastu  lbuidat«rT — Hftudamaa 

counly  to  which  they  remove,  cannot  to  Oamp«l. — The  duty  to  Issue  the  w  " 

be  attacked  upon  the  ground  of  want  

of  due  process  of  law.     De  Arman  v. 
Williams,  93  Mo.  15S.  And  the  remedy 
is  not  impaired  by  the  fact  that  the  re- 
moval was  made  with  Intent  to  return.  .   .„,,.. 
Houghton     V.    Davenport,    33     Pick.  Cal.  617. 
(Mass.)  335.  That  the  Issuing  of  a  warrant  Is  a 

CnorfftHlMd  OonntlM. — An  unorgan-  ministerial  act,  see  Henry  v.  Sargeant, 

Ised  county  is,  in  effect,*  part  ot  the  13  N.  H.  311;  40  Am.  Dec.  146. 

county  to  which  it  is  attached  for  the  Upon  ^lom  the  Duty  of  lutumo*  Is 

purpose  of  taxation, and  the  collection  Impoaad. — It  is  usually  imposed  upon 

of  taxes  upon  personal  property  situ-  asiessors,  treasurers,  or  other  officers 

sted  In  such  county,  may  be  enforced  connected  with  the  administration  of 

by  the  tax  collector  of  the  county  to  the  tax  laws.     See   People  ti.  Hslsey, 

which   it  Is   attached.      Llano  Cattle  53   Barb.    (N.    Y.)    547;    Sprague  o. 

Co.  V.  FauKht,69  Tex.  401.  l^iley,  ig  Pick.  (Mass.)  436;  Butler  v. 

1.  HUblsh  v.  Hower,  58  Pa.  St.  93;  Nevln,  88   III.  57;. 

Chalker  v.  Ives,  55  Pa.  St.  81 ;   Butler  In  lewq,  the  county  judge  signs  the 

V.  Nerln,  88  111.57s;  Van  Wagenen  «.  taxwarrant.  Corblnv.  HilT,3i  lowaTO. 

Brown,  36  N.  ].  L.  196;  Talmadge  v.  9.  Eddy  v.  Wilson,  43  Vt.  361.  Com- 

n , I-- ._   _.  D-_i_    /IT    tr  ^  ^fl re,  however,  I nglee  v.  Boswortt 

Pick.  (Mess.)  yio\  41  Am.  Dec.  ^ 
Pond   II.   Negus,   3  Mass.  330;  3  i 


6s  Vt.  103 ;  Welmer   -o.   Bunbury,  30 

Mich,  aoi ;  Pearson  ti.  Canney,  64  Me.     . 

188;   Nashville   r.  Pearl,  11    Humph.  S.  Chandler   w.   Spear,   »J   Vt-  388; 

<Tonn,)  149.  Bank  of  U.  S.  -u.   Tucker,  7  Vt   134; 

In  Butleri-.  Nevln188lll.575.it  was  Doolittle  p.  Doolittle,  31  Barb.  (N.Y.) 

held  that  where  an  ordinance  does  not  311;  Clifton  i'.  Wynne,  80  N.  Car.  145; 

designate  the  offlcer   from  whom  the  State  v.  Mcintosh,  7  Ired.  (N.  Car.) 

wtrraat  must   Issue,  as  required    by  68;  Clemons  v.  LewU,  36  Vt.  673. 
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TAXA  TION.  Th«  CoiiMtor. 

(b)  OMtanu. — The  warrant  must  comply  as  to  form  and  contents 
with  the  law  authorizing  its  issue,  any  substantial  non-compliance 
with  the  statutory  requisites  invalidating  the  warrant  and  all 
proceedings  under  it.^  But  irregularities  which  do  not  affect  the 
rights  of  the  taxpayer,  and  accidental  informalities,  defects,  and 
omissions  do  not  necessarily  render  the  warrant  invalid.^ 

The  warrant  is  usually  annexed  to  the  assessment  roll  or  a 
duplicate  thereof,'  and  must  show  distinctly  what  taxes  are  to  be 
coUected  and  against  whom  they  are  assessed.^  The  warrant  to 
■collect  taxes  is  not  a  process,  and  need   not  run  in  the  name  of 

1.  Hilbish  V.  Hower,  5S  Pa.  St.  93;  was  held  that  an  error  In  the  date  of 

Pearce   v.   Torrence,  3    Grant's   Cae.  the   warrant,  apparent  upon   Its   face, 

tPe.)  81;  Bradford  v.  Randall,  5  Pick,  does  not  invalidate  It. 

<MaEa.)   ^;    Nashville  v.   Pearl,   11  A  collector  has  been  held  to  be  pro- 

Humph.  (Tenn.)  249.     And  see  Wing  tected,  where  the  assessment  roll  was 

V.  Hall,  47  Vt.  183;  Cheshire  i'.  How-  not  accompanied  by  the  required  affi- 

land,  13  Gray  (Mass.)  331.     See  Pear-  davit    of    the    assessors.      Bradley   v. 

son  ti.  Canney,  64  Me.  1S8;  Orneville  Ward,j8  N.  Y.  401;  Boyd  v.  Gray,  34 

V.  Pearson,  61  Me.  55a ;   Machiasport  How.  Pr.  (N.  Y.)  323.     And  gee  Hart 

V.  Small,  77  Me.  109;   Den  t.  Craig,  j  v.  Smith,  44  Wis.  J13. 

Ired.  (N.  Car.)  19;   Stephens  v.  Wfl-  In  Wilcox  v.  Gladwin,  50  Conn.  77, 

kins,  6  Pa.  St.  i6o;  May  v.  Wright,  17  It  was  held  that  the  form  for  a  warrant, 

Vt.  97;  Van  Wagenen  r.  Brown,  36  N.  given  in  the  statute,  is  not  imperative. 

J.L.  196.  In     Barnard     v.    Graves,    13     Met. 

In  Picket  v.  Allen,  10  Conn.  146,  it  (Mass.)  65,  It  was  held,  where  the  war- 
was  held  that  where  the  tax  warrant  rant  directed  the  collector  to  make  the 
was  unaccompanied  by  a  rate  bill,  the  distress  twelve  days  after  demanding 
collector  had  no  authority  to  take  the  payment,  instead  of  fourteen  dayi  as 
property  of  any  individual.  required  by  statute,  that  the  warrant 

The  sTBtem  of  valuation  of  property,  was  not  Invalidated,  if,  in  making  the 
bywhicoataxlsextended,lnthecollect-  distress,  the  warrant  was  executed  ae- 
on's return,  and  the  oath  or  affidavit  of  cording  to  law.  See  also  King  ■v. 
the  collector  required  to  accompany  it,  Whitcomb,  i  Met.  (Mass.)  318. 
are  Bubstanttal  requirements.  People  S.  Black  on  Tax  Titles,  ^  loi.  And 
V.  Otis,  74  111.  3S4.  see  Donald  v.  McKinnon,  17  Fla.  746; 

An  execution  issued  for  taxes, should  Pearson  v.  Canney,  64  Me.  18S;  Bailey 

specify  for   what   taxes;   otherwise  it  r.  Ackerman,  14  N.  H.  cav:  Bradlev  v. 

may    be     restrained     bv    prohibition.  Ward,  58  N.  Y.  401. 


State  I'.  Graham,!   Hill  (S.  Car.)  457.  In  Barnard  v.  Graves,  13  Met.  (Mau.) 

>.  Walker    v.   Miner,   33     Vt.   769;  85,  it  was  held  that  a  warrantto  collect 

Wells  V.  Austin,  s9  Vt.  157 ;  Bath  v.  taxes,  issued  to  a  collector,  does  not 

Whltmore,   79   Me.   iSi ;   Barnard    v.  authorize  him  to  collect  a  tax  by  dis- 

Gravea,  13   Met,  (Mass.)  85 ;  King  v.  tress,  unless  it  is  accompanied  with  a 

Whitcomb,  I  Met.  (Mass.J  338;  Bailey  tax  list;  but  it   Is  not   necessary  that 

V.  Ackerman,  54   N.  H.  537  ;  State   v.  the  tax  list  should  be  annexed  to  the 

Charleston,   4    Rich.   <S.   Car.)     386;  warrant     But  see  Picket  v.  Allen,  to 

Union  Tnist  Co.  f.  Weher,96  III.  346;  Conn.  145. 

Chandler  v.  Spear,  33  Vt.  38S;  Spear  Under    the    Vermont    statutes,   the 

■V.  Braintree,  34  Vt.  414;  Goodwin  v.  warrant   for  the  collection   of  a  slate 

Perkins,  39  Vt.  598;   wing  v.  Hall,  47  tax  need  not  be  attached   to  the  rate 

Vt    183;  Picket   11.  Allen,   10    Conn.  bill.     Bellows   v.  Weeks,  41   Vt.  590. 
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the  people.*  Where  a  warrant  Is  directed  to  the  officer  who  is 
to  execute  it,  as  such  officer,  the  omission  of  his  name  will  not 
invalidate  it.' 

A  warrant  directed  to  the  wrong  officer  is  void  *  and  neither  he, 
nor  the  officer  to  whom  it  should  have  been  directed,  can  execute 
it.*  Where  lists  are  required  to  be  kept  separately  for  different 
classes  of  taxes,  or  for  different  political  subdivisions,  the  require- 
ment must  be  obeyed  ;*  but' one  warrant  may  direct  the  collectioa 
of  all  the  lists.* 

-  The  warrant  must,  either  in  terms  or  by  implication,  authorize- 
the  collector  to  take  all  the  steps  necessary  to  collection,  or  it  is 
invalid  and  requires  no  action  on  his  part.'* 

(a)  SnnrtlM  ud  DdlTCrj. — The  warrant  must  be  signed  by  the- 
person,  or  by  a  majority  of  the  body  issuing  it,^  in  such  a  manner 

•old    for  ft  Iftiger    amaunt    than  the  tax,  when  the  tax  duplicate  wu  Dot  do- 
amount  of  taxei  due  thereon,  the  war-  llvered  ta>  the  county  auditor, 
rant  is  null  and  void  as  to  the  land  In  B.  Thayer  v.  Steams,  i  Pick.  (Masi.)' 

Jueition.     Hopper  v.  Malleson,  i6  N.  ^;   People  v.  Moore,  i   Idaho  663;. 

.  Eq.  382.  Case  v.  Dean,  iG  Mtch.  13.     And  see 

DworiirtioiL  —  Particularity   of    de-  Brown  v.  Powell,  8^  Ga.  603.     But  lee 

tcription,  sufficient    to   Identify  lands  Thatcher  v.  People,  70  111.  597. 

andascertallithelrlocatIonB,isrequired  In  Wall  v.  Trumbull,  16  Mich.  318, 

in  the  duplicate,  warrant,  and  notice*  of  It  was  held  that  where  a  tax  U  placed 

•ale.  onlj  when  the  Hen  upon  land  for  in  a  leparate  column  on  the  tax  roll, 

taxes  given  bj  atatutes  is  intended  to  when  it  is  not  required  bj  law  to  be 

be  enforced.     State  v.  Hawkens,  jo  N.  w>  placed,  the  right*  of  no  one  can  be 

J.  L.  133 ;  Pfeiffer  v.  Mile^  ^  N.  J.  L.  prejudiced  thereby,  and  no  one  is  en- 

So.     And   see  Dickoon  v.  Rouse,  80  titled  to  complain.     See  also  Bristol  v. 

o.  314,  Chicago,  33  111.  587. 

I.  Scarritt  v.  Chapman,  II   III.  443;  6,  Thayer    -o.    Stearns,    i    Pick. 

Currrv.   HInman,  11   111.  430;  Haley  <Mbss.)  481. 

V.    Elliott,    16  Colo.  159;     Mussey  -v.  A  warrant  authorlting   a  collector 

White,  3  Me.  aoo;  Tweed  v.  Metcalf ,  to  collect  several  taxes,  separately  a«- 

4  Mich.  579;  Wisner  v.  Davenport,  5  lessed,   may   be    regarded    a*    several 

Mich.    501;    Sprague   ti.   Birchard,   1  warrants  to  collect   the  several  taxes. 

Wis.  457.    Comfart  Nashville  v.  Pearl,  Brackett  v.  Whidden,  3  N.  H.  19. 

II  Humph.  (Tenn.)  349.  T.  Bachelder  v.  Thompson,  41   Me. 

3.  Wilson  v.  Seavey,  38  Vt.  3lt;  539;  Stateti.  Atkinson,  107  N.  Car,  317; 
Chandler  v.  Spear,  la  Vt.  388;  Byars  Frankfort  v.  White,  41  Me.  537;  Pear- 
w.  Curry,  75  Ga.  515.  And  see  Picket  son  v.  Csnney,  64  Me.  188;  Boothbay 
V.  Allen,  10  Conn.  146;  First  Nat  w.  Giles,  68  Me.  161;  Boothbay  i..  Giles- 
Bank  t/.  St  Joseph  Tp.,  46  Mich.  536;  64  Me.  403;  Omevilie  v.  Pearson,  61 
Bedgood  i>.  McLaln,  89  Ga.  793;  Hays  Me,  553;  Tremont  School  Dist.  v. 
c,  Drake,  6  Gray  (Mass,)  387,  But  see  Clark,  31  Me.  483 ;  Waldron  v,  Lee,  5 
Butler  V.  Nevin,  88  111,  575.  Pick.  (Mass.)  328. 

In  Keith  v.  Freeman,  43  Ark.  396,  it  In  Omevilie  v.  Pearson,  61  Me.  551,. 

was  held  that  a  tax  warrant  addressed  it   was  held  that  a  collector  of  taxes, 

to  the  sheriff  Is  not  invalid,  where  the  acting  under  a  warrant,  is  exonerated 

■heriS   and    collector    are    the    same  from   completing   the    service,   if   the 

person.  warrant  direct  and  exempt  from  dls- 

S.  Stephens  v,Wllkin3,  6  Pa.  St.  360;  tress    of   property   not   exempted    by 

Dinsmore  v. Westcott.ac  N.J.  Eq.47a,  statute. 

And  see  Butler  v.  Nevin,  8S  111,  575.  Itis  not  necessary  that  a  tax  warrant 

Camfare   Chandler   v.   Spear,  33  Vt  should   BpeciRcally  direct  the  sales  of 

388 ;  Wilson  V.  Seavey,  38  Vt.  I3i.  real  estate,  in  terms,     Westhampton  o, 

4.  Cannell  v.  Crawford  County,  59  Searle,  137   Mass.  501;   King  v.  Whit- 
._  c.  __^      ^.    ^^reScarry u, LewU,     ""   "  *'""   '*'-—'  — " 

}  the  validity  of  the 
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as  to  show  the  intention  to  give  it  official  sanction  ;'  but  it  is 
immaterial  whether  the  signatures  appear  at  the  beginning  or 
the  end .« 

Provisions  in  relation  to  the  signature,  as  for  instance,  that 
both  list  and  warrant  shall  be  signed,  are  mandatorv';*  but 

firovisions  as  to  the  time  of  deliveiy  are  directory.  The  de- 
ivery  of  the  warrant,  however,  must  be  made  in  time  to  allow 
the  collector  time  for  compulsory  enforcement  of  the  tax  by 
action.* 

3.  Hvthod  of  CoQeotioii — a.  Generally. — The  government  is 
entitled  to  all  the  remedies  for  the  collection  of  taxes,  to  which 

1  upon  the  city  tkz  rolls  of  Brook- 
See  ft1«o  Doolittle  II.  Doolittle,  31 


Sejmour,  30   Conn.   394.;  Sprague   v.     Barb,  (N.  Y.)  313. 

Ballev,  19  Pick.  (Mau.)  436.     And  see         Under  the  Ntvi  1 

Smith  V.  Measer,  17  N.  H.  430.  the  lilt  of  taies  committed  to  the  coN 


1  Bellows  V.  Weeks,  41   Vt.  590,  it  lector,  muit  be  signed  by  the  collector. 

WM  held  that,  in  the  absence  of  statu-  Gordon  v.  Rundlett,  38  N.  H.  435. 

tarj    provision,    one    aelectman    maj  S.  Belfast  Sav.  Bank  ■d.   Kennebec 

properly  perforni  the  mechanical  aclof  Land,  etc.,  Co.,  73  Me.  4041  Colby  i>. 

writing  the  names  of  the  othermembers  Russell,  3  Me.  aJ7;  Foxcroilw.Neveng, 

of  the  board,  to  a  certificate  of  assess-  4  Me.   73;  Johnson   t>.  Goodridge,  15 

ment,  he  being  authorized  b/  Ihcm  so  Me.  39;  Bangor  v.  Lancer,  31  Me.  471; 

to  do.  Pearson  v.  Canney,  64  Me.  188;  Chase 

1.  Belfast   Sav.   Bank   v.   ICennebec  v.  Sparhawk,  33  N.  H.  134;   Copp  v. 

Land,  etc.,  Co.,  73  Me.  404.  Whipple,  41  N.  H.  273.     And  see  Deo 

In  Sheldon  v.  Van  Bulkirk,  3  N.  Y.  v.  Craig,  5  Ired.  (N.  Car.)  139. 

473,  it  was  held  that  a  warrant  issued  It   is   not  sufficient  that  the  list  is 

by  supervisors  of  a  county  for  the  col-  ipecfally  referred  to  in  the  warrant  to 

lection  of  taxee,  is  valid,  even  though  the  collector,  accompanying  it.    Copp 

the   persons  describing  it  are  not  de-  f,  Whipple,  41  N.  H,  173. 

•cribed   therein   as   supervisors,  or   by  In   Chase   ii.    Sparhawk,   33    N.  H- 

any  other  ofRcial  designation.  134,  it  was  held  that  selectmen  issuing 

Prsnunptlon   of   Due    SlfnatiiT*. — It  a  warrant  without  authenticating  the 

will  be  presumed  that  the  tax  list  and  accompanying   list  of   taxes,   are   an- 

warrant  were  dnU  signed  bv  the  assess-  swerable.  In  an  action  of  trespass,  for 

ors,  Ip  absence  of  proof  to  the  contrary,  the  act  of  the  collector  in  the  seizure 

Kellar  v.  Savage,  30  Me.  199.  of  property  for  the  enforcement  of  the 

a.  Belfast   Sbt.    Bank  v.   Kennebec  collection  of  taxes,  in  pursuance  of  the 

Land,  etc.,   Co.,  73  Me. 404;   Hogels-  direction  contained  in  the  warrant, 

kamp  V.  Weeks,  37  Mich.  433.  4.  Bradley  v.  Ward,  58   N.  Y.  401; 

A  warrant  does  not,  like  a  deed,  im-  People  v.  Allen,  6  Wend.  (N.  Y.)  486; 

port  a  sealed  instrument.     Bradford  o.  Sheldon  v.  Van  Buskirk,  3  N.  Y.  473; 

Randall,  5  Pick.  (Mass.)  495.  Oswego  County  1/.  Betts,  6  N.Y.Supp. 

Where  the  law  requires  the  comp-  934;  53   Hun  [N.  Y.)  638;   Alvord  u, 

trailer's  signature  to  be  "aJExed"  to  a  Collin,   30   Pick.   (Mass.)   4:8;    Hub* 

collector's  warrant,  the  word  "coun-  bard  v.  Winsor,  i;  Mich.  146;   Smith 

ter-siKned"attheleflof  his  name,  does  1:  Crittenden,  16  Mich.  153;  Weeks  v. 

tiot  vitiate  his  signature.     Scammonv.  Batchelder,   41   Vt.  317;    Cardigan   v. 

Chicago,  41  111.  193.  Page,  6  N,   H.  182;  Cooley  on  Taxa- 

In  Hogelskamp  v.  Weeks,  37  Mich,  tion  (id  ed.),  p.  43S. 

4a3,ltwasheldthata  highway  tax  is  not  A  tax  sale  Is  not  invalid  because  the 

void  simply  because  the  commissioner  tax  collector's  certificate  was  not  dated, 

o(  highways  did  not  sign  the  highway  or  because  the  auditor's  certificate  did 

list,  when  he  did  sign  the  warrant  for  not  show  when  it  was  received  in  his 

collection  which  was  attached  to  the  office.   Corburn  ii.  Crittenden,  63  Miss, 

list.     And  in  Kane  r.  Brooklyn,  114  N.  135.     See  also  Mills  f.  Scott,  63  Miss. 

Y.  586,  the  same  rule  w-as  applied  to  535 ;  Wheeler,  etc.,  Mfg.  Co.  v.  Llgon, 

the  sipiature  of  the  board  of  supervis-  63  Miss.  560. 
297 
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it  may  choose  to  resort.*  The  state  may  provide  that  taxes  shall 
be  enforced,  to  the  exclusion  of  other  claims  against  the  person  or 
property.*  The  method  employed  to  enforce  the  collection  may 
be  changed  at  any  time  before  the  taxes  are  discharged  or  paid,' 
for  example,  the  state  may  adopt  more  stringent  measures  ;*  but 
the  law  as  it  was  before  the  change  will  govern  pending  proceed- 
ings,  unless  it  is  otherwise  provided.*    The  statutory  remedy  is 

exclusive,  unless  other  remedies  are  expressly  authorized.^ 

1.  See     Litchfield    v.    Vernon,    41  Chandler,  60  Miss.  861;  BrTan  v.  Hu- 

N.  V.  30;  York  Ti.  Goodwin    67    Me.  vey,  11  Tex.  311. 

360;  Packard  v.  Tlsdale,  ^o  Me.  376;  Tbe  repeal  of  a  statute  under  vhich 

State  V.  Duncan,  3   Lea  (Tenn.)   679;  taxes  are  levied,  however,  puts  an  end 

]oneaboro  V.  McKee,  1  Yerg.  (Tenn.)  to  tbe  right  tocollecl  them,  unless  the 

167 ;    Rutledge    v,    Fogg,    3     Coldw.  intent  to  preserve  the  ria-ht  to  collect 

<Tenn.)  (68;  91  Am.  Dec.  399;  Marrti.  appears.  Gorlej'  v.  Se well,  77  Ind.  317; 

Bank  of  Tennessee,  4  Coldw.  (Tenn.)  Mount   v.  SUte,  6   Blackf.  (Ind.)  asi 

471.  Bleidorn  v.  Abel,  6  Iowa  5;  State  v. 

S.  A  state  is  not  bound  to  wait   until  Hill,  70  Miss.  106. 

the  estate  of  a  deceased  peison  or  in-  AOdltloiiU  Taxaa. — WKen  the  dutj  to 

aolveut  has  been  distributed,  but  ma;  collect  taxes,  in  addition  to  the  ordi- 

enforce  the  payment  of   taxes,  to  the  narj  ones,  is  imposed  upon  a  collector, 

exclusion  of  other  creditors.     Dunlap  he  should  proceed  in  the  same  manner 

T.  Gallatin  County,  15  111.  7.     And  see  as  for  the  collection  of   other   taxes. 

Bulfincb  v.  Benner,  64  Me.  404;  Huls-  Cunningham  u.  Mitchell,  67  Pa.  St.  78. 

camp  V.  Albert,  60  Iowa   411 ;  /»  re  Haw  Kemadlaa. — In   Brig^ns  v.  Peo- 

Columblan  Ins.  Co.,  3  Abb.  App.  Dec.  pte,  106  III.  370,  it  was  held  that  a  new 

(N.  Y.)  339;  Harvey  II.  South  Cheater,  remedy  given  to  enforce  a  tax  lien  by 

99  Pa.  St.  565.  foreclosure  in  equity,  applies  to   pre- 

S.  Aplin  f.  Reynolds,  83  Mich.47ii  existing  rights,  as  well  as  to  those  lub- 
/h  re  Elizabeth,  49  N.  J.  L.  48S;  Hos-  -  sequently  accruing, 

mer  v.  People,  96  111.  58 ;  Edwards  v.  Mot  AppUoaUe  to  Knnlclpal  flaaaw 

Williamson,  70  Ala.  145.  inanta. — In  Harvey  v.  South  ChesteT,99 

The  legislature  has  povrer  to  pass  an  Pa.  St.  565,  it  was  held  that  an  act  ap- 

act  to  remedy_  defects  in  a  law  authoriz-  plying  a  new  method  for  the  collectioo 

Ing  a  tax,  while  the  tax  remains  uncol-  of^taiesin  a  certain  county,  has  special 

lected.     Cowgill  f.  Long,  15  III.  103.  reference  to  taxes,  properly  speaking, 

4.  In  re   Elizabeth,  49  N.  J.  L.  488.  and  does  not  applv  to  municipal  claims 

And  see  State  ti.  Heman,  70  Mo.  441.  or  assessments  which  are  made   Itena 

Enowladsa  of  Taxparer. — Every  tax-  entitled   to    priority   of    payment    by 

payer  is   assumed   to  know  the  usual  statute. 

course  taken  to  enforce  payment  of  de-  Oonatltntloiial  Oliariaa. — In  New  Or- 

linquent  taxes.     Louden  v.  East  Sagl-  leans  v.  Wood,  34  La,  Ann,  731,  ft  wa» 

naw,  41  Mich.  18.  held   that  a   constitutional    provision 

0.  Karnes  v.  People, 73  111. 374;  State  with  reference  to  the  method  of  col- 
li. Water  ville  Sbt.  Bank,  68  Me.  519;  iecting  taxes,  is  not  self-operative,  and 
Oakland  v.  Whipple,  44  Cal.  303;  State  the  former  mode  of  collecting  remains 
V.  Tufts.  108  Mo.  418;  Filch  v.  Elko  In  force  until  otherwise  abrogmted. 
County,  8  Nev.  371.  And  see  Bellowi  Saloy  v.  Woods,  40  La.  Ann.  585. 
V.  Parsons,  13N.  H.  356;  State n.  Sloss,  6.  See  Raynsford  i'.Phelps,43Mich. 
83  Ala.  93;  People  v.  Moore,  1  Idaho  34a;  Johnston  v.  Louisville,  11  Bush 
661;  State  V.  Shepherd,  74  Mo.  310;  (Ky.)  517;  People  r.  Lee,  113  IlL  113; 
Smith  f.  Kelly  (Oregon,  i893),33  Pac.  Biggins  u.  People,  96  111.  381 ;  Hlbbard 
Rep.642;  Pacific,etc.,Tel.Co.f.Com.,  i/.  (flark,  56  N.  H.  ie8:  ai  Am.  Rep. 
66  Pa.  St.  70;  People  v.  Latham,  53  443;  Pole  v.  Muscatine,  17  Iowa  398; 
Cal.  386;  New  Orleans  v.  Day,  39  La.  Packard  v.  Tisdate,  50  Me.  376;  Macy 
Ann.  416;  New  Orleans  v.  Rheinish  v.  Nantucket,  iii  Mass. 351 ;  Andover, 
Westphalian  Lloyds,  31  La,  Ann.  784.  etc..  Turnpike  Co.  i'.  Gould, 6  Mass. 43; 
But  see  Spokane  County  v.  Northern  4  Am.  Dec.  So;  Crapo  v.  Stetson,  8 
Pac  R.  Co.,  5  Wash.  89;  Briglaa  v.  Met.  (Mass.)  393;  Alexander  v.  Helber. 
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*.  Summary  Processes— (i)  Nature  and  Constitutionality.— 
The  term  "  summary  processes  '  is  applied  to  those  informal  pro- 
ceeding for  the  collection  of  taxes  which  are  of  a  speedy  and 
peremptory  nature,  differing  from  the  ordinary  and  regular  pro- 
ceedings of  courts  of  justice.'  Such  proceedings  are  not  neces- 
sarily unconstitutional.' 

(2)  Construction. — Statutes  authorizing  summary  processes  for 
the  collection  of  taxes,  are  to  be  strictly  construed,  as  they  are 
in  defection  of  the  common  law.    They  cannot  be  extended 

fMo.    334;     Caronchlet    v.    I^cot,  t.  State  v.  Central  Pac.   R.  Co.,  11 

Mo.  13^;  Faribault  v.  Mlsener,  lo  Nev.  160;  State  v.  Sargeant,  76  Mo. 

Idd.  396;  Montour  II.  Purdy,  iiMlnn.  J57;  Harden  r. Foster,  13  Pick.  {Mass.) 

3S4:  American  Glucose  Co.  v.  State,  494;   Gibson  v.  Mason,   5   Nev.   383; 

43  N.  ].  Eq.  380;  Camden  v.  Allen,  16  Dinger  v.  Paiton,  60  Miss.  1038;  Mc- 

N.  J.  L.  399;  Board  of  Education  v.  Old  Carroll   v.  Weeks,  5   Hajw.    (Teno.) 

Dominion,  etc.,  Co.,  18  W.  Va.  441.  246;  McMiilen  v.  Anderson,  95  U.S. 

But  sec  infra,  this  tiUe,  ColUeiiOH  by  37 ;  Kelly  v.  Pittsburgh,  104  U.  S.  78; 

Aclion.  Railroad  Tax  Cases,  13  Fed,  Rep.  711; 

This   nile  does  not  apply  where  the  Springer  v.  U.  S.,  loa  U.  S.  586. 

Tcmed]'  giren  it  inadequate.     Johnston  It  is  competent  for  the  legislature  to 

r.  I.ouiarille,  11  Bush  (Kv.)  517;  Mc-  authorize  the  use  of  different  summary 

Lean  v.  Myen,  134  N.  Y.  400.    And  processes  for  the  collection  of  the  sum 

«ee  Ryan  T>.  Gallatin  County,  14111.78;  taxed,  see  Bristol  v.  Ciiicago,  33  111. 

Central  Trust  Co.  »,  New  York,  etc,  587;  or  it  may  provide  for  it«  enforce* 

R.  Co.,  109  N.  Y,  3jO.  meat,  either  by  action  or  by  summary 

The  rule  has  been  laid  down,  how-  process,  at  the  option  of  the   officers 

erer,  that  when  the  statutory  remedy  whose  duty  It  is  to  effect  its  coUectioiu 

is  defective,  the  courti  cannot  provide  York  i>.  Goodwin,  67  Me.  ifto. 

one.     See  Biggins  v.  People,  96  111.  Ihw  PtOOeH  of  Lkw.— They   do  not 

^1;  Thompison  v,  Allen  County,   13  infringe   the   provision    that   property 

Fed.  Rep.  97.  shall   not   be  taken  without  due  pro- 

In  Byrne  v.  La  Salle,  113  III.  581,  It  cess  of  law.    Martin  -v.  Mott,  11  Wheat, 

was  held  that  where  forfeited  lands  are  (U.S.)  19;  Den  v.  Hoboken  Land,  etc., 

sokl  for  delinquent  taxes,  an  action  aft-  Co.,   18   How.   (U.  S.)  173;   U.  Si  v. 

erwards  brought  to  recover  a  pervonal  Ferriera,    13   How.  (O.   S.)  40;    Mc- 

Judgment  against  the   owner   may  tie  Mlllen    v.    Anderson.    95    U.   S.  37; 

barred ;  but  such  a  proceeding  will  not  Springer  v.  U.  S.,  i03  U.  S.  586;  Pear- 

In  any  way  impair  the  validity  of  a  son  v.  Yewdal],  95  U.  S.  194;  Greene 

personal  judgment  already  rendered.  v.  Briggs,  I  Curt.  ( U.  S.)  31 1 ;  Pritch- 

In  State  V.  Georgia  Co.,  113  N.  Car.  ard  v.  Marden,  34  Kan.  486;  Welmer 

34,  it  was  held  that  the  existence  of  a  v.  Bunbury,  30  Mich.  301;   Neenan  v. 

special  remedy  for  the   collection   of  Smith,  50  Mo,  535;  Taylor  w.  Porter, 

stata  and  county  taiea,  restricta   the  4  Hill  (N.  Y.)  146;  40  Am.  Dec.  374; 

revenue  officers  only,  and  not  the  state  Jones  v.  Perry,  to  Yerg.  (Tenn.)  to; 

itself,  which  may  pursue  other  methods  30  Am.  Dec,  430;   Van^ant  v.  Waddel, 

than  those  provided  lor  by  statute.  1  Yerg.  (Tenn.)  36a ;  Stata  v.  Central 

In  State  V.  Georgia  Co.,  ii3  N,  Car.  Pac.  R.Co.,  31  Nev.  360, 

34,  it  was  held  that  the  rieht  of  a  state  The  constitutional  provision  that  no 

to  forfeit  the  charter  of  a  domestic  cor-  person  shall  be  deprived  of  property 

poration,  for  failure  to  pay  taxes,  does  without  due  process  of  law,  does  not 

not  bar  Ita  right  to  bring  a  creditor's  require  that  taxes  shall  be  collected  by 

suit  for  such  taxes.  an  action  in  court,  or  under  the  forms 

1.  See  Taylor  v.  Secor  (Stata  Rail-  of  legal  procedure.  State  v.  Central 
road  Tax  Cases),  93  U.  S.  575;  McMIl-  Pac.  R.  Co,  it  Nev.  360. 
ten  V,  Anderaon,  w  U.  S.  41 ;  Hamr  But  the  taxpayer  must  have  an  op- 
v.  Reclamation  DisL  No.  loS,  iii  U.  portunity  to  comply  with  the  require - 
8.701;  Dowa  V.  Chicago,  11  Wall.  (U.  ments  of  the  law,  and  the  state,  not 
S.)  108;  New  Orleans  v.  Cannon,  10  he,  must  be  the  actor.  Dingey  f.  Pax- 
La.  Ann.  764.  tan,  60  Miss.  1038. 
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•ML — The  taxpayer,  however,  Wii.  619;  Knox  v.  Pitenon,  31  Wla. 
it  be  deprived  of  hit  property  by  347;  Potta  v.  Cooley,  51  Wis.  35s;. 
latTprocess.  unless   the  right  of     WllHami  o.  Peyton,  4  Wheat.  (U.  S.> 
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beyond  their  legitimate  scope,  and  none  of  the  safeguards  which 
they  have  provided  can  be  omitted.*  And  it  must  appear  from 
the  face  of  the  proceedings  that  the  requirements  of  law  have  been 
strictly  complied  with.*  In  determining  what  is  required,  how- 
ever, the  statute  must  receive  a  reasonable  construction,*  and 

Where  a  tax  may  be  enioined,  and  Hayw.  (Tenn.)  qo;  Glau  v.  White,  C 

.  Dittj,  \ 

^       ■  .    jvt.- 

even   thouf^h  the  party  applying   for  Sumner  v.  Sherman,  13  Vt.  6ia; 

relief  Is  required   to  give   security  in  penter  v.  Sawyer,  17  Vt  134;  Judevine- 

advance,  as  In  other  injunction  cue*,  v.  Jackson,  18  Vt.  470;  Henry  v.  Til- 

McMillen   v.  Anderson,  95   U.  S.  37.  son,  19  Vt.  447;   Chandler  n.  Spear,  >« 

And  see  mpra,  this  title,  Due  Procett  Vt.   388;  Boardman  v.   Goldsmith,  48- 

0/ Lavr.  vt.   403;    Emerson   v.  Thompson,   m- 

AppmL — The     taxpayer,     however,  Wis.  619;  Knox  v.  Plterson,  31   Wis. 

'ie  deprived  of  hi*  property  b  "     '            "     • 
T  process,  unless   the  right  a 
appeal  Is  given  to  the  courts  to   pro 

tect  his  substantial    rights.     State  v.  S.}  119;   Early   d.   Doe,   16  How.  (U. 

Central  Pac.  R.  Co.,  ii  Nev.  360;  Cal-  S.)  610. 

houn  11.  Fletcher,  63  Ala.  s74;  Mobile  The   state    and    Its   officers  are  as- 

V.  Baldwin,  ^7  Ala,  61;  Aplin  v.   Rey-  much  bound  to  observe  the  law,  and 

nolds,   83    Mich.    471 ;    Railroad   Tax  proceed  In  the  mode  pointed    out  by 

Cases,  13  Fed.  Rep.  713.  statute  in  the  collection  of  a  tax,  as  are- 

'   1.  Scales  V.   Alvis,   13   Ala.  6171   46  individuals  in  the  enforcement  of  any- 

Am.  Dec.  369;  Parker  v.   BurKcn,  so  statutory  right.     People  ».  Biggins,  96- 

Ala,  351;  Elliot  V.  Eddins,  14  Ala.  508;  111.  481. 

Gachet  v.  McCall,  50  Ala.  307 ;  Mllner  In  Walker  v.  People,  75  III.  614,  it 
■(!.  Clarke,  61  Ala.  360;  Pack  v.  Craw'  was  held  that  an  act  to  provide  for  the- 
ford,  19  Ark.  480;  Graham  v.  Parham,  collection  of  revenue,  and  for  the  sale- 
33  Ark.  676;  Wilcox  v.  Gladwin,  50  of  real  estate  for  non-payment  of  taxes- 
Conn.  77;  Redwine  v.  Hancock,  45  for  state,  county,  and  municipal  pur- 
Ga.  364;  Barlow  v.  Sumter  County,  47  poses,  does  not  apply  to  a  city,  when 
Gb.  64: ;  Allen  v,  Scott.  13  111,  80;  Chi-  it  has  no  legiglatWe  authority  to  direct 
CBgo  V.  Rock  Island  R.  Co..  10  111.  386;  the  time  and  manner  of  return  of 
Chicago  11.  Wright,  33  111.  193;  Charles  the  collector's  warrants  therein  pro- 
V.   Waugh,  3?    111.  315;  Scammon   v.  vided  for. 

Chicago,  40  III.  146 ;  People  v.  Otis,  74  The  rule  of  strict  conformity  to  stat- 

111.384;  Butler  V.  Nevia,  88  111.  577;  utory  provisions   in  the  collection  of 

People  f.  Peacock,  98  111.  171;   People  taxes,  applies  also  to  ordinances  adopt- 

ii.  Lee,  113  111.  113;  Veit  .c.  Graff,  37  ed  by  a  municipality  under  statutory 

Ind.  351;  Gregory  v.  Wilson,   j»  Ind,  authority.    Glass   v.  White,  5   Sneed 

333;  Stevens  i'.  Williams,  70  Ind.  536;  (Tenn.)  475. 

McGahen  t'.  Carr,  6  Iowa  331 ;  71  Am.  When  the  sUtutes  direct  a  thing  to- 
Dee.  421  ;  Ankeny  v.  Hennineien,  54  be  done,  or  prescribe  the  form,  timet 
Iowa  19 ;  Bishop  v.  Looan,  4  B.  Mon.  and  manner  of  doing  it,  it  must  be 
(Ky.)  116;  McCall  ii.  Clark  County  done  in  the  form,  time,  and  manner 
Ct.,  I  Bibb  (Ky.)  516;  Chiles  v.  Com.,  prescrlbed.ortheactis  invalid.  Chand- 
4  J.  J.  Marsh.  <Ky.)  577;  Williams-  ler  r.  Spear,  33  VL  388. 
burg  ».  Lord,  51  Me.  599;  Forster  v.  1.  Francis  v.  Washburn,  ^  Hayw. 
Porster,  139  Mass.  561;  Newsom  r>.  (Tenn.]  394;  Hamilton  v.  durum,  3 
Hart,  14  Mich.  333;  King  v.  Harring-  Yerg.  (Tenn.)  359;  Chicago  v.  Wright, 
ton,  iS  Mich.  313;  Weimer  v.  Bun-  33  111.  192;  Chicago  v.  Rock  Island  R. 
bury,  30  Mich.  3oi  ;  Blair  v.  Compton,  Co.,  20  111.  286 ;  Allen  v.  Scott,  13  III. 
33  Mlch.414;  Ward  V.  Carson  River  80;  Richards  t'.  Stogsdell,  11  Ind.  74; 
Wood  Co.,  13  Nev,  44;  Cambridge  v.  Weimer  v.  Bunbury,  30  Mich.  301; 
Chandler,  6  N.  H.  371;  Homer  v.  Cil-  Thatcher  v.  Powell,  6  Wheat.  (U. 
ley,  14  N.  H.  85 !   Dawson  v.  Croisan,  S.>  1:9. 

18   Oregon  431 ;    Drexel  r.   Com.,  46  a.  Chandler  v.  Spear,   33   Vt.   388; 

Pa.  St.  37;  Com.  I'.  Standard  Oil  Co..  MIchie   v.   Mullln,   5   Hayw.   (Tenn.> 

loi  Pa.  St.  119;  MIcbie  v.  Mullin,  5  90.    And  see  WiUon  f.  Herrington,  86 
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vhen  no  particular  form  or  manner  of  doing  a  thing  is  pointed 
out,  any  mode  which  effects  the  object  may  be  sufficient.* 

(3)  Diffetent  Kinds  of  Summary  Methods — (»)  StUntlM  af  Froptrqr. 
— Where  the  sheriff  or  other  officer  has  in  his  hand  a  fund  liable 
for  taxes,  the  taxes  may  be  deducted  by  him,  or  a  direct  claim  for 
the  amount  due  may  be  made  against  the  fund  by  the  collector, 
without  instituting  any  other  proceedings.' 

So  taxes  may  be  collected  indirectly,  by  directing  that  a  debtor 
shall  pay  the  tax  upon  the  debt  due  and  deduct  it  from  moneys 
due  his  creditor,  or  that  a  corporation  shall  pay  the  tax  upon  its 
stockholders'  shares,  and  deduct  the  sum  paid  for  the  dividends 
due  the  shareholders.* 


Ga.  777;  HarrliDBii  v.  School  Diat., 
35  Vt.  in;  Clemons  v,  Lewis,  36 
Vt673. 

A  collector  is  not  bound  to  keep  or 
■ell  distrained  property  vlthin  the 
limits  of  the  town  in  wliich  it  is  fint 
seized  by  him.  Carrille  v.  Additon, 
'6a  Me.  459. 

In  Kingif.Whitcomb,iMet.(Mas9.) 
318,  it  was  beld  that  a  demand  bj  the 
collector,  of  pajiment  of  a  tii  assessed 
-on  a  non-resident  who  has  no  agent  or 
attornej  in  the  city,  U  sufficient  to 
jiutifj  a  subsequent  seizure  and  rale  of 
bis  goods,  if  it  be  made  at  his  last  usual 
place  of  abode,  In  the  town  where  he 
is  taied. 

.  1.  Chandler  v.  Spear,  13  Vt.  3S8; 
Spear  -o.  Ditt^,  8  Vt.  411 ;  Bellows  v. 
Elliot,  ti  Vt.  574;  Isaac*  v.  Shattuck, 
13  Vt.668;Mfchiet'.  Mullin,  sHaj'w. 
(Tenn.)  90. 

It  Is  no  objection  to  the  legality  of 
the  collectors  proceedings,  that  one 
of  the  days  during  which  he  kept  the 
distress  according  to  law,  was  Sunday. 
Carville  11.  Additon,  63  Me.  459. 

Id  Bird  v.  Perkins,  33  Mich.  sS,  It 
was  beld  that  a  tax  collector  does  not 
become  a  trespasser  ab  initio,  by  keep- 
Inga  horse,  which  Is  levied  upon,  a  little 
longer  than  is  abcolutely  necessary  to 

f;iTlng  notice  and  makingsale.  and  that 
E  the  keeping  is  lawful,  the  expense 
of  the  keeping  Is  a  lawful  charge,  but 
where  the  keeping  is  unlawful,  the 
owner  may  recover  tbe  excess. 

S.  /»  re  Dupuy,  33  La.  Ann.  ajS ; 
Scholefield  v.  West,  44  La.  Ann.  377; 
Central  Trust  Co.  *,  New  York,  etc., 
R,  Co.,  109  N.  Y.  aS";  I*  re  Columbian 
Ins.  Co.,  3  Abb.  App.  Dec.  (N.  Y.)  339; 
Hoglen  i'.CohBn,3oOhio  St.  436.  Sec 
Rbvbnub  Laws,  vol.  31,  p.  301. 

Where  a  city  taxes  its  own  stock,  par- 
inent  may  be  enforced  by  deducting  the 
—  of  the  tax  from  Interest  due  on 


the  stock.  Jenkins  v.  Charleston,  5  S. 
Car.  393;  23  Am.  Rep.  14. 

Where  real  estate  on  which  taxes  are 
due  has  been  sold  under  a  decree  of  a 
court  of  equity,  the  duty  of  a  tax  col- 
lector is  to  apply  to  the  court  to  have 
the  taxes  paid  out  of  the  proceeds  of 
sale.  Prince  George  Coun^  v.  Clarke, 
36Md.3o6. 

Saoadant'aBat&t*— AaaigMa.— InMil- 
lett  V.  Earlj',  16  Neb.  366,  It  was  held 
that,  upon  the  death  of  b  taxpayer,  a 
claim  for  taxes  may  be  properly  filed 
against  his  estate. 

Under  the  Miisouri  statutes,  taxes 
on  the  personal  estate  of  a  decedent, 
whether  accruing  before  or  after  his 
death,  are  demands  which  may  be  es- 
tabltslied  by  proceedings  either  in  the 
probate  or  circuit  court.  State  v.  Tltt- 
man,  103  Mo.  553.  And  see  Richard- 
son v.  Palmer,  34  Mo.  App.  480. 

A  petition  by  a  collector  of  taxes, 
for  an  order  to  compel  an  assignee  of  a 
tax  debtor  to  pay  taxes  due  from  the 
assignor,  out  of  funds  in  his  hands, 
which  fails  to  show  that  any  property 
went  into  the  assignee's  hands  to  whicn 
a  lien  could  attach,  and  simpty  charges 
that  he  has  funds  In  his  hands  suffi- 
cient to  pay  the  taxes,  is  wholly  insufB- 
cient.     IH  re  Johnson,  104  It).  50. 

In  Wolf  r,  Geffroy,  16  Ohio  St.  aig, 
It  was  held  that  provisions  of  the  Ohio 
statute  for  the  summary  collection  of 
taxes  against  executors  and  adminis- 
trators, does  not  apply  to  taxes  assessed 
upon. the  intestate  before  his  death, 
but  only  to  taxes  assessed  upon  exec- 
utors and  administrators  as  such. 

In  Smith  V.  Gatewood,  3  S.  Car.  333, 
it  was  held  that  where  the  lien  of  a 
municipal  corporation  for  taxes  is  not 
displaced  by  a  decree  of  foreclosure 
and  tale  thereunder,  the  remedy  Is  not 
against  the  proceeds  of  the  sale. 

S.  See  Maltby  -o.  Reading,  etc,  R. 
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In  a  proper  case,  the  taxable  property  may  be  placed  in  the 
bands  of  a  receiver,  to  collect  the  profits  and  apply  them  to  unpaid 
taxes.* 

(b)  Ii^edtlon  tf  FaMtUiw. — Penalties  are  frequently  imposed  for 
non-paynncnt  of  taxes  or  as  a  punishment  for  fraud  or  evasion,*- 
and  where  due  notice  and  opportunity  to  be  heard  or  to  pay  have 
been  given  the  taxpayer,  the  imposition  of  the  penalty  Is  not  un- 
constitutional.'   Though  it  may  be  otherwise  where  such  notice 

Co.,  5a  Pa.  SL  140;  Com.  v.  Lehigh    Mich.  360;  People  ».  Horn  Silver  Mitu 


111.  SS*;  McVesgh  V.  Chicago,  49  111.  Canal   Co.,  50   P«.   St.  410;   State  v. 

ii8;LouiGville,etc„  R.Co.i>.Com.,3j  Huffaker,   11     Nct.    300;    Willard    v. 

Ky.  198;  New  Orleans  W.Louisiana  Sav.  Wetherbee,4  N,  H.  118;  Ex  f.  Lynch, 

Bank,  31  La.  Ann.  8^6;  Sute  v.  May-  16  S.  Car.  31 ;  State  v.  Manx,  6  Coldn. 

hew,  a  Gill.  (Md.)  487;  Bameyr.  Slate,  <Tenn.)  ^57;  U.  S.  v.  Brooklyn  City, 

43  Md,  480;  Haight  v.  Railroad  Co.,  6  etc..  R.  Co.,  14  Fed.  Rep.  184, 

Wall.(U.S.)is;Minoti'.Philadelphia,  Where  the  tax  Itself  has  been  paid, 

etc.,  R.  Co.,  18  Wall.  (U.  S.)  ao6;  First  the  penalty  cannot  be  enforced.   Shaw 

Nat  Bank  v.   Kentucky,  9  Wall.  (U.  v.  Peckett,  a6  Vt.  483. 

S-)  353 ;  ^-  S>  v,  Baltimore,  etc.,  R.  Co.,  A  dlfoonnt  for  payment  within  a  pre- 

17  Wall.  (U.  S.)  313,     And  see  also  scribed  time  is  provided  (or  in   some- 

Taxation  (CoRPORATa),  vol.  15.  jurisdictions;  for  a  similar  purpose,  aee- 

HAndajnu.— In  McVeagh  v.  Chi-  Sprague  v.Bailey,  i9pick.(Maas.)436; 
cago,  49  111.  318,  it  was  held  that  maH-  Ridgway  v.  O'Neill,  49  Pa.  St.  174. 
daiaui  would  lie  to  compel  the  officers  1.  Slack  v.  Ray,  36  La.  Ann.  674;. 
of  the  iMnk  to  appropriate  such  divi-  Morrison  v.  Larkin,  16  La.  Ann.  701 ', 
dends  as  might  be  necessary  to  pay  the  Dougherty  v.  Henarie,  47  Cal.  9 ;  Peo- 
taxes.  And  to  the  same  effect  see  Bar-  pie  v.  Seymour,  16  Cat.  331 ;  71S  Am. 
neyt'.  SUte,43Md.  480.  See  also  State  Dec.  ui ;  Bristol  v.  Chicago,  33  I1i> 
v.Mayhew,  a  Gill  (Md.)  487.  But  in  587;  McCheiney  v.  People, 99  III.  3191 
Byke  v.  Lange,  90  Mich.  591,  it  was  People  v.  Smith,  94  III.  316;  Scam- 
held  that nHaifaiRiu would  not  lie.  mon  v.  Chicago, 44  HI-  178;  Weaverf. 

1.  In  Covington  Gas  Light  Co.  v.  State,  89  Ga.639;  Burlington  v.  Bur- 

Covlngton,  84  Ky.  95,  It  was  held  that,  lington,    etc.,   R.   Co..   41    Iowa   134;: 

as  no  portion  of  Ihe  propertv  of  a  gas  Ankener  v.  Henninnen,  jx  Iowa  31 ; 

company  can  be  seized  and  sold  for  EteTrevllle  v.  Smalls,  98   U.   S.  517; 

taxes,  where  the  effect  would  be  to  de-  Sfaarplelgb  *.  Surdam,  i   Flip.  <U,  S.) 


stroy  the  public  use,  the  chancellor,  in    473 ;  /a  re  Nichols,  54  N.  Y.  61;  St. 

V.  Mobs,  69  Mo.  495 ; 
pay  the   tax   into   court  or  place  the    84  N.  Car.  771 ;   Sute  v.  Consolidated 


proper   proceedings,  may  require  the     Louis  v.  Sternberg,  69  Mo.  303;  State- 
company  through  its  chief  officers  *~     "   *' —   '     ""    '  "' — 


property  in  the  hands  of  a  receiver  for  Va.  MIn,  Co.,  16   Nev.  431 ;   State  v 

that  purpose.  See  also  Louisville  Water  Hayne,  4  S.  Car.  403;  £x/.  Lynch, 

Co.  V.  Hamilton,  Si   Ky.  521;  Brink-  16  S.  Car.  33;   Nance  w.   Hopkins,  lo- 

man  v.  Ritzinger.Sa  Ind.  358;  Darui-  Lea   (Tenn.)   508;   Myers   v.  Park,  8 

month  V.  Patton,  4  Lea  (Tenn.)  597.  Heisk.  (Tenn.)  550;  Worthen  v.  Badg- 

1.  See  Sutef.Consolidated  Va.Min.  ett,  32  Ark.  496. 
Co.,  16  Nev.  433;  Worthen  v.  Badgett,         A  statute  providing  for  the  collectioik 

31  Ark.  496;  Burlington  v.  Burlington,  of  a  penalty  upon  taxes  due  from  ade- 

etc.,  R.  Co.,  41  Iowa  134;  High  V.  Shoe-  faulting    non-resident    landowner.    Is- 

maker,  13  Cal.  363;  Slack  v.  Ray,  26  not  in  violation  of  a  compact  between- 

La.  A  nn.  67J ;   State  v.  Jersey  City,  37  the  state  and  the  C/mied  Stales,  which- 

K.  J.  L.  39;Duranti>.Jer5ey  City,  37N.  declares  that  in  no  case  shall  non-resi- 

J.  L.  391;  Lacey  v.  Davis,  4  Micb.  140;  dent  proprietors  be  taxed  higher  than 

66  Am.  Dec.  534;   Silsbee  r.  Stockle,  residents.     Scott  v.  Watkias,  ii  Axk^ 

44  Mich.   561;  People 'i>.  Saginaw,  33  556. 
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and  opportunity  to  be  heard  or  to  pay  have  not  been  provided 
for  by  the  statute,  nor  their  necessity  recognized.* 

If  the  collection  of  the  penalty  is  not  otherwise  provided  for, 
it  is  collected  in  the  same  manner  as  the  tax*     It   has  been 

said  that  the  penalty  should  be  reasonable  in  amount,'  but  very 
heavy  penalties  have  been  upheld.* 

To  avoid  conflict  with  the  constitutional  provision  requiring 
equality  and  uniformity,  the  penalties  must  be  equally  and  uni- 

In  People  v.  Pescock,  98  111,  17a,  II  v.  Amrine,  10  Kan.  318;  Burlington  t. 

wu  held  that  a  percentage  added  to  a  Burlington,  etc.,  R.  Co.,  41  Iowa  134. 

tax  because  of  its  non-payment,  (s  not  Costs   xat.y  be   collected   In  the   same 

interest,  but  a  penalty,  within  a  constl-  manner.     People  v.  Todd,  33  Gal.  181, 

tutional  provision  forbidding  the  pas-  In  State  v.  Huffaker,  11  Nev.  300,  in 

■age  of  local  or  special  laws  regulating  which  the  penaltr  was  imposed  Jor  the 

the  rate  of  interest.  non-pavment  of  both  state  and  countj' 

mun  InteTMt  and  PenalUM  B«vUi  to  taxes,  live- thirteenths  of  it  was  held  to 

Kan. — Where  interest  on  taxes  is  pro-  go  to  the  state  and  eight- thirteen  the,  to 

Tided  for,  but  no  time  is  fixed  for  its  the  county,  that  being  the  proportion 

commencement,  it  runs  from  the  ex-  of  tbe  division  of  the  whole  lax, 

piration  of  the  time  allowed  the  tax-  Where,   in  an  action  for  taxes,  the 

pajrer  to  make  pajment.     Harrison  v.  plaintiff  is  not  entitled  to  judgment  for 

U.S.,3oCt.of  Cl.17^.     See  also  Com.  the   taxes   themselves,   he    cannot   re- 

V.  Standard  Oil  Co^   101   Pa.  St.  119;  cover  judgment  for  penalties,  interest, 

Delaware  DIv.  Canal  Co.  v.  Com.,  50  or    attornev's    fees.      San   Bernardino 

Pa.  St.399.  Count}' V.  Southern  Pac.  R.  Co.,  118 

In  Cedar  Rapids,  etc.,  R.  Co.  v.  Car-  U.  S.  417. 

roll  County,  41    Iowa   153,  it  was  held  It  is  not  error  to  Include  the  penalty 

that  where  lands  are   omitted  by  the  given  for  non-payment  of  taxes,  in  a 

assessor,   and   are    afterwards    placed  judgment   for   such   taxes.     Bristol    v. 

upon  the  tax  list  by  the  county  treas-  Chicago,  13  111.  587. 

urer,  as  provided  bj  law,  the  penalties  When  penalties  are  withdrawn  from 

for  non-payment  begin  to  run   from  consideration,  although  a  part  of  the 

Ibe  time  of  such  entrj  hy  the  county  cauae  of  action  in  that  suit,  a  separate 

treasurer.  action  may  be  afterwards  maintained 

In  Com,  V.  SUndard  Oil  Co.,  loi  tor  their  recovery.    State  v.  California 

Pa.  SL  119,  It  was  held  that  the  state  Min.  Co.,  13  Nev.  189, 

could  only  claim  Interest  from  the  time  The  penalty  is  not  a  part  of  the  tax. 

of  notice  and  demand,  under  a  statute  Ryan  v.  State,  5  Neb.  176. 

Imposing  interest  upon  overdue  taxes.  S.  See  Lacey  v.  Davis,  4  Mich.  140; 

1.  SeeClayton».ChIcago,44lll.28o;  66  Am.  Dec.  534;  Litchfield  v.  Web- 
Lake  Shore,  etc.,  R.  Co.  v.  People,  46  ster  County,  101  U.  S.  773. 
Mich.  193;  Redwood  County  v.  Win-  In  Com.  v.  SUndard  Oil  Co.,  loi 
ona,  etc.,  Land  Co„  40  Minn,  513;  State  Pa.  St.  119,  it  was  held  that  a  state  can 
v.  Certain  Lands  (Minn.  1889),  43  N.  claim  Interest  only  from  the  time  of 
W.  Rep.  473i  Burger  v.  Carter,  i  Mc-  notice  and  demand,  under  a  statute 
Mull.  (S.  Car.)  409;  WauwatoaaTi.  Gun-  Imposing  Interest  upon  overdue  taxes, 
yon,  35  Wis.  371.  in  Silsbee  v.  Stockle,  44  Mich.  561, 

TJiecourtsmaybeauthorlxedtorender  it  was  held  that  penalties  for  the  non- 

judgtaent  for  a  penalty,  but  power  to  payment  of  taxes  within  a  fixed  time,, 

impose  it  cannot  be  conferred  upon  a  cannot  lawfully  exceed  legal  interest. 

mere   ministerial   officer    without   any  And  In  Swinney  v.  Beard,  71  111.  37,  it 

opportunity  to  be  heard  by  the  taxpay-  was   held    that  when    the    statute   is 

er.     Scammon  v.  Chicago,  44  111,  3^  silent  as  to  the  rate,  it  should  be  com- 

1.  State  ti.  Huffaker,   11   Nev.   300;  puted  at  the  legal  rate  of  interest. 

Baker  v.  Kelley,  11  Minn.  480;  Nance  4.  See£x^,   Lynch,  16  S.  Car.  35; 

V.  Hopkins,  10  Lea  (Tenn.)  5<^.    And  Craig  v.  Flanagin,  ji  Ark.3i9;Pope  v. 

%telnre   Nichols,  m  N.  Y.  63;  High  Macon.  33  Ark.  6^;  Scott  i>.  Watkini, 

V.  Shoemaker,  33  Cal.  363)  People  v.  ai  Ark.  556:  Mulligan  v,  Huntrager,  18 

Todd,  33  Cal.  181;  Kansas,  etc.,  R.  Co.  Iowa  171;  Nance  v.  Hopkins,  10  Le& 
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fonnly  imposed  upon  all  persons  similarly  situated  and  belonging 
to  the  same  class.^  The  penalty,  to  be  valid,  must  be  founded 
upon  the  evasion  or  non-payhient  of  a  legal  tax." 

A  statute  Imposing  a  penalty  cannot  be  given  a  retroactive  ef< 
feet  ;*  and  penalties  for  non-payment  or  interest  on  taxes,  the 
payment  of  which  has  been  deferred,  cannot  be  recovered,  unless 
«learly  authorized  by  statute.*  After  the  repeal  of  an  act  by 
-which  a  penalty  is  imposed,  the  right  to  the  penalty  is  gone ;  and 

<Tenn.)     508;     Potta    ».     Cooley,    56  9.  See  Worthen  v.  Bftdgett.  33  Ark. 

Wis.  4j.  496;  SUte  D.  St.  Loula.  etc.,  R.  Co.,  71 

If  a  tax  itself  does  not  exceed  the  Mo.    8S;    Michigmn   CcDt   R.  Co.  v. 

limit  ai  to  amount,  it  Is   no  objection  Slack,   i    Holmes   (U.  S.)   331;   Lake 

that,  with  the  penalty  for  lU  non-pay  Shore,     etc.,    R.    Co.    11.   People,   46 

ment  added,  the  limit  Is  exceeded.  To-  Mich.  193. 

bin  V,  Hartshorn,   69  Iowa  648 ;   Chi-  The  same  rule  applies  vhere  a  part 

cago,  etc.,  R.  Co.  v.  Haruborn,  30  Fed.  of  the  sum  waa  Dot  l^allj  taxed,  Micb- 

Rep.  S41.  igan  Cent  R.  Co.  11.  Slack,  i   Holmea 

Some  of  the  cases  have  upheld  pen-  (U.  S.)  331 ;   or  where  the  tax  Is  ex- 

alties  of  an  amount  equal  to  the  amount  cessive.     Pike  v.  Ctunmlngs,  36  Ohio 

of  the   tax.     See  Butler  -v.   Bailey,  i  St.  313. 

Bay  (S.  Car.)    344;  State  v.  Manz,  6  >.  See  People  v.  Thatcher,  95  lit.  109; 

Coldw.  (Tenn.)  trt.  People  ».  Pencock.gSllL  17a;  Rrar 

._    ...  ■ „..  ^.   .        ,.  .    ..,    „.  tet,,lVln 


-Where  a  State,  5  Neb.  376 ;  State  n.  Winona,  etc, 

penalty  for  each  year  during  which  a  R,  Co.  (Minn.   18S8),  40  N.   W.  Rep. 

tax  remains  unpaid,  is  fixed,  mterest  in  166;    State   v.   Certain   Lands   (Minn. 

Addition    thereto    is    not   chargeable.  1889),   43   N.  W.  Rep.  473;   State  o. 

People  V.  Gold,   etc.,  Tel.  Co.,  98  N,  Jersey  City,  37  N.  J.  L.  39;  Drezel  u. 

Y.  67.  CoitiT  46  Pa.  St.  37.     And  see  Fowler 

In  Com.  V.  Cooke,  «)  Pa.  Si.  soi,  it  v.  Falrchlld,  3  Waah.  747;  People  -o. 
was  held  that  a  penalty  settled  by  the  Peacock,  98  III.  173.  But  see  Biggins 
auditor  general  and  state  treasurer,  i>.  People,  106  III.  370. 
bears  interest  after  three  months  from  A  person  against  whom  taxnareleT- 
the  date  of  settlement,  under  a  statute  ied  alter  the  passage  of  an  act  author- 
providing  that  "balances"  found  to  be  •  liing  the  imposition  of  a  penalty  for 
due  lotbe  commonwealth,  upon  settle-  non-payment,  may  be  aubject  to  the 
ment,  shall  bear  interest.  penalty,  although  the  taxes  were  levied 

1.  State   V.   Consolidated   Va.  Mln.  underanact prevIouElypassed.    Durant 

Co.,  16  Nev.  ^51.  V.  Jertey   City,  37  N.  J.  L.   371.     See 

The  Imposition  of  a  pecuniary  pen-  also  Dougherty  ■v.  Henarle,  47  Cal.  9. 

alty  for  non-payment  upon  one  class  4.  Western  union  Tel.  Co.  i>.  State, 

of  taxpayers,  leaving  other  classes  ex-  Js  Tex.  314;  State  v.  Southwestern  R. 

empt  from  any  penalty  whatever,  con-  Co.,  70  Ga,  11;    Augusta  v.  Dunbar, 

flicts  with  constitutional  provisions  re-  50  Ga.  387 ;  Kentucky  Cent  R.  Co.  tr. 

quiring  taxes  to  be  levied  and  collected  Pendleton  County  ( Ky,  1886),  3  S.  W. 

under  general  laws.     Atlanta,  etc.,  R.  Rep.    176;    State   v.   Duncan,  j    Lea 

Co.  V.  Wright,  87  Ga,  487.  (Teon.)  679 ;  Elliott  v.  East  Pa.  R._Co., 


In  Beecher  v.  Webster  County,  50  99  U.  S.573.  And  see  Bennett  v.  Peck 
Iowa  538,  a  statute  conferring  power  (N.  Y.  lEBg),  ao  N.  E.  Rep.  571  ;  S'  ' 
npon    supervisors   to   remit   penalties     v.  California   Min.  Co.,  13   Nev.  : 


vpon  unpaid  taxes,  when  not  collected  Lake  County  v.  Sulphur  Bank,  etc., 

within  a  certain  time,  has  been  held  not  Co.,  66  Cal.  14. 

to  be  in  conflict  with  the  constitution,         In  Louisville;  etc.,  R.  Co.  v.  Com., 

either  as  impairing  the  obligation  of  a  85  Ky.  198,  It  was  held  that  where  an 

contract  between  the  treasurer  and  the  action  for  a  penalty  ia  barred  after  the 

county,  or  as  being  a  special  law  for  lapse  of  a  designated  number  of  year«, 

the  assessment  And  collection  of  taxes,  a  fine  or  a  triple  tax  cannot  be  imposed 

or  as  being  against  public  policy  as  anertheexpirationof suchperiodfron) 

encouraging  delinquencies  in  the  pay-  the  year  for  which  the  tax  Is  claiine<^ 

ment  of  taxes.  even  tbougb  the  tax  Itself  Is  not  barred. 
8M 
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this,  though  the  repealing  act  reserves  to  the  state  all  taxes 
accruing  or  accrued  under  the  statute  repealed.* 

Where  a  state  claimed  adversely  to  the  true  owner  of  lands, 
and  the  proper  authorities  gave  notice  to  the  parties  in  interest 
that  no  legal  steps  would  be  taken  in  the  collection  of  taxes  until 
the  title  was  adjusted,  it  was  held  that  the  statutory  interest, 
which  is  in  the  nature  of  a  penalty,  could  not  be  exacted  for  non- 
payment of  taxes  within  the  time  prescribed  by  law,  where  the 
owner,  on  adjustment  of  the  title,  offered  to  pay  so  much  of  the 
taxes  as  were  actually  due*  And  so,  where  there  is  doubt  as  to 
the  legality  of  the  tax,  and  payment  is  deferred  until  the  question 
of  legality  can  be  tested,  no  penalty  can  be  enforced  for  the  delay.' 

(a)  BartrisdMi  of  Bigbti. — The  payment  of  taxes  and  penalties  is 
sometimes  made  a  condition  precedent  to  the  exercise  of  certain 
civil  rights.*  Thus,  by  statute  or  constitution,  it  is  sometimes 
provided  that  payment  of  the  taxes  for  the  current  year  shall  be 
a  condition  precedent  to  the  right  to  vote.' 

And  so  statutes  providing  that  a  suit  shall  not  be  maintained 
upon  a  chose  in  action,*  nor  for  the  property  of  which  a  party  has 


St  119;  Andingr.  Levj,  mMIsb.  Si;34  Griffin  v.  Rising,  11  Met.  (Mau.) 
Atn.  Rep.  435;  State  i',  Jersey  City,  37  339;  Pittenon  v.  Barlow,  60  Pa.  SL 
N.  J.  L. 39;  Snell  D.Campbell,  14  Fed.     5S1  Tharp  11.  Hart,  a   Sneed  (Teon.) 


Rep.  S80.     But  iee  Cedar  RapldB,  etc.,    560;   Cambiose  v.    MafFett,   3   Wash. 

R.  Co.  r.  Carroll  County,  41  Iowa  153;     (U.  S.)  9S. 

Tobin  V.  Hartshorn,  69  Iowa  648;  Chi-        B.  See   Griffiti     v.   RIsInr,   11   Met 


R.  Co.  V.  Carroll  County,  41  Iowa  153;     (U.  S.)  9 

Tobin  V.  Hartshorn,  69  Iowa  648;  Chi-        B.  See   Griffin     v.   RIsInr,   i 

c«go,  etc.,  R.  Co.  f.  Hartshorn,  30  Fed.     (Mags.)  339;  Patterson  k.  Barlow,  60 


Rep.  541.  Pa.  St  54;  In  re  Duffy,  4  Brew.  (Pa.) 

After  a  tax  and  the  penalties  which  531 ;  State  v.  Majhew,  a  Gilt  (Md.)  487. 

have  accrued  by  reason  of  its  non-pay-  EzcepUotu   contained   In   such   pro- 

ment  have  been  swept  away  by  repeal  visions  should  be  liberally  construed. 

of  the  law  which  authorized  it,  the  tax  Redwine  v,  Hancock,  45  Ga.  364. 

itself  may  be  reimposed  by  sulxequent  UabUlty    of   AtMiton. — An    action 

legislation,  but  the  penalties  for  the  cannot  be  maintained  against  assessors 

past  omission  cannot  be  revived.   State  by  an  individual  liable  to  taxation  for 

7.  Jersey  City,   37  N.  J.  L.  30.  their  omission  to  tax  him,  whereby  he 

Semlaalo&a    of   praaltlM  have   been  loses  his  right  to  vote,  unless  the  omis- 

tipheld.   See  Wheatly  V.Covington,  II  slon  was  intentional.      Griffin  v.  Ri«- 

Bush  (Ky.)    18,  and  Beecher  w.  Web-  ing,  11  Met  (Mass.)  339. 

«er  Countr,  jo  Iowa  538.  B.  See  Lott  v.  Dywrt,  45  Ga.   355. 

3.  Litchfield  v.  WebsterCounly,  loi  A  subsequent  repeal  of  an  act  avoiding 

"     S.  773.     Comfare  Cedar  Rapids,  a  contract  for  non-payment  of  a  tax, 

R.  Co.    V.    Carroll    County,  41  does   not   render    the   contract  valid. 


Iowa  153.  Andlng  v.  Levy,  57  Miss.  51 ;  34  Am. 

■.  Savannah,  etc.,  R.  Co.  -ti.  Morton,  Rep.  435. 
71  Ga.  34;  Challlss  v.  Baker,  11  Kan.  When  proof  of  payment  has  been 
353.  And  see  Biggins  IT.  People,  106  111.  made  upon  the  original  contract,  It 
ijo.  ButseeWinnipiseogee  Lake  Cot-  need  not  be  made  upon  a  mere  re- 
ton,  etc.,  Co.  v.  Guilford,  64  N.  H.  514,  newal  thereof;  but  if  the  terms  are 
where  it  was  held  that  the  taxpayer  changed,  the  proof  must  be  made, 
was  liable  to  pay  the  taxes  due  by  him,  Greene  v.  Lowry,  46  Ga.  55. 
as  Snally  determined  bv  the  court  upon  Where  a  tet-oH  has  been  pleaded 
appeal,  though  the  delay  in  payment  with  a  cost  of  action.  It  is  error  to  al- 
was  caused  by  the  pendency  of  the  ap-  low  the  plaintliff  to  dismiss  his  action 
peal.  See  also  Western  Union  Tel.  Co.  upon  his  own  motion,  upon  the  ground 
V.  Suta,  64  N.  H.  165.  that  he  has  not  paid  taxes  on  hi*  own 
15  C.  of  L.— 30                        806 
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been  deprived,  unless  he  shows  that  the  taxes  thereon  have  been 
paid,  have  been  upheld.'  Statutes  providing  that  conveyances 
shall  not  be  recorded  until  proof  of  the  payment  of  taxes,  are  not 
unconstitutional  >  Analogous  statutes,  however,  have  been  held 
unconstitutional  in  some  cases." 

(d)  Sdnn — LciTT  n  OirtTM  of  Praptrtr — (See  also  infra,  this  title, 
Tax  Sales). — Statutes  frequently  provide  that  the  collector 
may  enforce  collection  by  a  seizure  and  sale  of  the  delinquent 
taxpayer's  property,  and  apply  the  proceeds  to  the  satisfac- 
tion of  the  taxes.  Such  summary  method  of  collection  is  not 
unconstitutional.*     Seizure   is   usually   made   upon   the    theory 


the   trial   of    an   action,   the   plai 

failed  to  show  that  the  taxes  due  upon  was  held  that  a  statute  prohibiting  per- 

the  debt  sued  for,  had   been   paid,  but  son*  who  are  not  taxpayers,  from  serv- 

pToposed  in  open  court  then  and  there  ing  on  juries,  conflict*  wilh  the  pro- 

to   pay   them  into  court,  for  the   use  vision  of  the  federal  constitution   that 

of  the  state,  it  was  held  error  tor  the  the  right  of  trial  b/  jury  shall  be  pre- 

court  to  deny  him  the  right  so  to  pay  served. 

them.     Lott  V.  Dysart,  45  G«-  ZSS-  *■  See  State  -d.  Allen,  i  McCord  (S. 

In  Georgia,  when  suit  is  brought  by  Car.)  jS  \  Biacoe  v.  Coulter,   18  Ark. 

a  representative  of  an  estate  to  which  43.^ ;  Harris  v.   Wood,  6  T.   B.   Mon. 

a  widow  and  minor  children  are  enti-  (Ky.)  641; Cone  v.  Forest,  136  Mais.  97; 

tied,  and  there  are  no  debts,  no  proof  Springer  r.  U.  S.,  103  U.  S,  586. 

of  payment  of    taxes  need   be  made.  VaUdtty,  How  TMted.—In  Saunders  o. 

Redwlne  v.  Hancock,  45  Ga.  364.  Russell,  10  Lea  (Tenn.)  393,  it  was  held 

1.  See  Taylor  T>.  Burdett,   11  Leigh  that  the  action  of  a  tax   collector  In 

(Va.)  334;   Tharp   v.   Hart,  3    Sneed  seizing  property  by  a  distress  warrant, 

(Tenn.)  5^;  Burrow  v.  Smith,  3  Sneed  U  both  judicial  and  ministerial,  and  the 

(Tenn.)  566.  writs  ai  ceritorari  a.TiA  juftrstdeai  are 

3.  State    V,     Ramsey     County,    16  tlie  proper  means  by  which  to  test  the 

Minn.  531.  validity  of  a  warrant  or  the  right  to 

Neither  does  such  a  restriction,  in  ef-  issue  it. 

feet,  impose  a  penally  for  non-payment  Exaontloii. — The  tax  collector  is  some- 

of  taxes.  State  v.  Ramsey  County,  36  times   authorized  to   issue   executions 

Minn.  531.  Compare  Welfer  v.  St.  Paul,  against  persons  who  shall  make  default 

5  Minn.  95.  in  returning  their  taxable  property  or 

S.  In  Lassltter  v.  Lee,  68  Ala.  387,  a  paying  their  taxes.     State  v.  Allen,  3 

section  of   the    revenue    law  of   iS63,  McCord  (S.  Car.)  39;  State  -a.  Hodges, 

which  provided  that  before  any  person  14  S.  Car.   156;    State   ti,  Columtiia,  6 

claiming  title  to  feat   property  sold   for  S.  Car.  11;  Wilson  v.  Herrington,  86 

taxes  under  the  act  should  be  entitled  Ga.   777;  Wright  u.  Central  R,,  etc., 

to  prosecute  or  defend  any  suit  against  Co.,  3;  Ga.  649. 

any  person  claiming  such  property  un-  In  Smith  v.  Goldsmith,  63  Ga.  736,  It 

der  any  tax  sale,  he  should  deposit  in  was  held  that  upon  failure  to  pay,  the 

court  double  the  amount  of  the   pur-  officer  might  issue  execution,  whether 

chase-money,  together  with  all   taxes  return  had  been  made  or  not    ' 

and  Interest  accruing  since  the  sale  and  In  Gardner  v.  Donaldson,  80  Ga.  7), 

the  value  of  improvements  made  by  the  it  was  held  that  a  misdescription  of 

purchaser,  was  held  to  prescribe  a  con-  Improved  land,  as  wild,  where  the  of- 

dition  precedent  so  unreasonable  as  to  fleer  had  authority  to  Issue  execution 

imp^r  constitutional  rights.     See  also  against  land  whether  wild  orimproved, 

Whitworth  V.  Anderson,  54  Ala.  33;  did  not  effect  the  validity  of  tlie  sale 

South,  etc.,  Ala.  R.  Co.  v.   Morris,  65  thereof. 

Ala.  i^;   Reed  v.  Tyler,  56  III.  388;  In  State  v.  Charleston,  4  Rich.  (5. 
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that  the  tax  list  and  warrant  are  in  the  nature  of  an  execution.* 
Property  subject  to  levy  and  sale  for  the  non-payment  of  taxes, 
is  not  necessarily  the  same  as  that  subject  to  execution  and  attach- 
ment.* But  where  the  statute  authorizes  the  tax  collector,  in 
general  terms,  to  levy  on  personal  property,  it  is  construed  to 
mean  such  property  as  is  generally  subject  to  levy  and  sale  under 
execution.^ 

It  has  been  held  that,  in  the  absence  of  statute,  the  collector  is 
not  bound,  nor  even  authorized,  to  seize  personalty  in  satisfaction 
of  taxes  on  the  realty.*  And  it  has  been  provided  by  some  stat- 
utes that  each  parcel  of  property  shall  be  liable  for  its  own  taxes, 
and  that  no  parcel  shall  be  liable  for  the  taxes  on  any  other  par- 
cel,"    But  the  seizure  of  personalty  in  satisfaction  of  taxes  upon 

defective  in  not  specifying  the  subject  «onal  properly  was  exempt  from  levy 

of  taxation.  and  sale  under  the   Alabama   statutes, 

■lut  tM  OnlfOmi. — A  la-vr  subjecting  when  the  object  1g  the  collection  of  de- 
one  class  of  taxpayers  to  execution  for  liitquent  taxes. 

taxes  due  upon   a  certain  date,  while  8.  Kennedy  v.  Marv  L.ee  Coal,  etc., 

other  taxpayers  are  exempt  from  such  Co.,   93   Ala.  494;  Souhegan  Nail,  etc., 

execution  until  a  later  date,  la  uncon-  Factory  r>.   McConihe,   7   N.    H.   308. 

■titutional.      Atlanta,   etc.,  R.   Co.  v.  And  see  Blain  v.  Irby,  15  Kan.  499. 

Wright,  87  Ga.  487.  Teia«U,  like  any  other  property,  are 

Propwtj  8nl)]Mt  to   Salmra  or  Dta-  subject  to  state  taxation,  and  are  liable 

bMi. — The  property  subject  to  seizure  to   seizure   for   taxes   levied    and    due 

or  distress   ia    usually   designated   by  Ihereon.     Oterl  v.  Parker,  43  La.  Ann. 

sUtute.    Thus,   in   Blain   v.   Irby,   15  374;  Wheeling,  etc.,    Transp.    Co.    v. 

Kan.  499,  promissory  notes  were  held  Wheeling,  99  U.  S.  273. 

to  be  within  a  law  authorizing  a  levy  BiMres  of  rtook  are  not  subject  to  levy 

upon  goods  and  chattels.  And  in  Maus  and  sale  for  taxes,  unless  made  so  by 

1'.  Loganaport,  etc.,  R.  Co.,  27  111.  77,  statute,  such  property  being  incapable 

It  was  held  that  the  rails  of  a  railroad  of  actual  or  constructive  possession  or 

companymight  be  levied  upon  for  non-  control.     Kennedy  ii.  Mary  Lee  Coal, 

payment  of   taxes,  under  the  Illinois  etCT  Co.,  93  Ala.  494. 

■Ututes.  A.  State  v.  Cain,  iS  Neb,  631  ;  Littler 

In  Marshall  v.  Wadsworth,  64  N.  H.  v.  McCord,  38  III.  App,  147. 

386,  it  was  held  that  the  term  applies  p.  See   Merrick    v,    Hutt,    ic    Ark. 

and  is  limited  to  the  seizure  of  personal  331;    State   v.   Sargeant,  76   Mo.  557. 

chattels  only.  See  also  Kirkwood  v.  Magill,  6  Kan. 

boiDptloni. — In  Alabama,  it  ia  pro-  540;  Howland  v.  Augusta,  74  Me.  79. 
Tided  that  no  property,  whether  ex-  Where  this  requirement  exists,  the  col- 
empt  by  law  from  taxation  or  not,  lector  has  no  power  to  apply  the  pro- 
shall  be  exempt  from  levy  and  sale  for  ceeds  of  one  lot  in  payment  of  the 
the  payment  of  taxes.  Code  of  Ala-  taxes  upon  another,  even  though  they 
bama  18S6,  ^f  540,  543.  Under  this  pro-  both  belong  to  the  same  owner.  State 
vision,  it  was  held  that  personal  prop-  v.  Sargeant,  76  Mo.  557. 
erty  purchased  by  the  delinquent  tax-  Where  the  tax  ia  a  lien  upon  the 
payer,  after  the  assessment,  is  subject  property,  the  collector  may  seize  and 
to  levy.  Solomon  r.  Willis,  89  Ala.  S96.  sell  it  without  inquiry  as  to  the  title 

1.  See   anfra,  this   title,     The    Col-  of  the  person  to  whom  it  is  assessed. 

Uctor — Authority.  Cooper  11.  Holmes,  71  Md.  30. 

I.  Kennedy  v.  Mary  Lee  Coal,  etc..  Under  the  Louisiana  statute,  it  has 

Co.,   93   Ala.   494.     And   see    Boyd  v.  been   held   that   the   collector  cannot 

Wilson,   86   Ga.   379;  Wilson  «.  Boyd,  seize   property   for   the   non-payment 

84  Ga.   34.     And  see  also  Stock,  vol.  of  taxes  upon  other   property,  unless 

33,  p.   j8],   and  cases  cited  in   note   7,  it  is  shown  that  he  haa  attempted  to 

p.  633.  reach  and  seize  the  property  assessed, 

tn  Scales  v.  Alvis,  i3  Ala.  617;  46  and  has  been  prevented  by  the  debt- 
Am.  Dec.  369,  It  was  held  that  no  per-  or'a  own  act     Oteri  v.  Parker,  41  La. 
807 
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realty,  has  been  authorized  by  statutes  in  many  states  ;  *  and  in- 
deed, as  a  general  rule,  it  is  required  that  personalty  shall  be  first 
exhausted  before  resorting  to  the  realty.* 

Ordinarily,  a  levy  upon  the  goods  of  one,  to  pay  the  taxes  of 
another,  is  void;'  but  the  law  may  adopt  the  presumption  of 
ownership  arising  from  possession,  and  provide  for  seizure,  upon 
failure  of  the  taxpayer  to  pay  the  tax  imposed  on  him,  of  any 
goods  and  chattels  in  his  possession.*  So,  where  taxes  may  be 
assessed  to  the  occupant,  or  where  the  tax  is  a  burden  or  charge 
upon  the  property,  the  property  of  the  person  in  possession  may 
be  seized  for  the  taxes.* 
.    Property  of  a  delinquent  taxpayer  cannot  be  seized  in  the  bands 

Ann.   374;   Mejer  o.  Parker,   41   La.  sessedagainit  himupon  thepropertjrol 

Ann.  440.  his  ward.    Tousej  !>.  Bell,  33  Ind.  423. 

1.  See  Schaeffer  o.   People,  60   111.  But  In  New  Tork,  the  Individual  prop- 

179;  RlDg  V.  Ewii^,  47  Ind.  146;    EiT-  ertj   of  a  personal  representative  or 

ine  V.  Robeson,  I  ^  Ind.  36;   Cones  ??.  trustee,  ma^  be  taken  tor  a  ta«  imposed 

Wilson,  14  Ind.  465 ;   Blain  v.  Irby,  15  upon  him  in  his  representative  charac- 

Kan.  499 ;  Lj'nam  c.  Anderson,  □  Neb.  ter,  when   no  proi>Ert/  of  Uie  testator 

367  ;  Wright  V.  Wigton,  84  Pa.  St  183.  or  ctstui  que  Irutl  can  be  found.     Wil- 

1.  See  infra,  this  title.  Tax  Sales.  liams  v.  Hoiden,  +  Wend.  (N.  Y.)  134. 

penalty.— In  Foresman  v.  Chase,  68  See  also  aufra,  this  title,  Ufon  WMtm 

Ind.  500,  It  was  held  that  the  fact  that  Imfoaid. 

a    delinquent   taxpajer   had    pereonal  Knnlclpallty  Hot  LUblt. — In  Wallace 

property  out  of  which  his  taxes  might  v.  Men  ash  a,  48  Wis.  79;  33  Am.  Rep. 

have  been  made,  hut  which  the  collector  804,  It  was  held  that  a  city  is  not  liable 

did  not   take,  did  not  save  the  delln-  In  tort  for  the  acts  oi  its  treasurer,  per- 

Suent   from  a  penalty,  or  release  him  formed  in  good  faith  in  the  execution 

-om  the  tax.  of  his  tax  warrant  in  seizing  and  sell- 

S.  Atlantic,  etc.,  R.  Co,  ti,  Cleino,  a  iaa  the  property  of  one  person  for  the 

Dill.  {U.   S.)  175;  Dubois  v.  Webster,  delinquent  tax  of  another. 

7  Hun  (N.Y.)37i;Hallock*.Rumsey,  4.  Sears   jj..  Cottrell,   s   Mich.   351; 

33  Hun  (N.Y.)S9;Danie1sv.  Nelson,  Hersee  i'.  Porter,  looN.Y.  403;  Shel- 

41  Vt,  161;  98  Am.  Dec.  577;  Sumner  don  v.  Van  Buskirk,  3  N.  Y.  473. 

V.  Pinney,  31  Vt  717.    And  see  Meyer  Crops    grown    and    matured    upon 

V.  Larkin,  3  Gal.  403.'  lands  are  liable  to  distress  and  sale  for 

The  doctrine  of  constructive  fraud,  the  taxes  assessed  upon  them.     Blod- 

applicable   to   change   of  title  in  per-  ntt  i>,  German  Sav.  Bank,  69  Ind.  1J3. 

sonal  property,  without  change  of  pos-  But  where  the  crop  vras  planted  and 

session,  doe*  not   apply  In   favor  of  a  cultivated  by  the  widow  and  son  of  the 

state  or  municipality  levying  a  tax,  and  owner,  and  the  lands  were  sold  under 

therefore,  the  seizure  of  a  chattel  for  the  a  decree  of  foreclosure,  previous  to  his 

taxes  of  a  vendor  after  its  sale,  it  illegal,  death,  It  Is  not  liable  for  the  pay ment 

even  though  ft  still  remains  in  theven-  of  taxes  charged  against  him.    Gregory 

dor's  possession.     Daniels  i>.  Nelson,  41  v.  Wilson,  53  Ind,  133. 

Vt.  ijj ;  98  Am.  Dec.  577.  The  possession  required  to  justify  a 

In  Lake  Shore,  etc..  R.  Co.  K.Roach,  seliure  of  property  for  taxes,  ie   the 

80  N.  Y.  339,  It  was  held  that  a  statute  actual  physical,  and  not  the  legal  or 

declaring  that  goods  and  chattels  upon  constructive     possession.      Hersee   o. 

lands  shall  be  deemed  to  belong  to  the  Porter,  100  N.  Y.  403.    See  also  Lake 

person  to  whom  the  lands  are  assessed,  Shore,  etc.,  R.  Co.  v.   Roach,  80   N, 

did  not  apply  to  goods  transiently  upon  Y.  339. 


the  lands,  belonging  to  a  person  in  no  B.  McGregor  v.  Montgomery,  4  Pa. 
way  liable  to  pay  the  tax.  See  also  St.  337;  Wright  v.  Wtgton,  84  Pa.  St 
Stockwell   V.  Vietch,  15  Abb.  Pr.  (N.     163;  Morrows.  Dows,i8  N.  J.  Eq.  459. 


In  Indiana,  the  property  of  a  guard-     be  seized,  even  though  it  Is  not  upoo 
an  cannot  be  seized  to  pay  taxes  as-     the    premises    taxed.      McGregor    v. 
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of  a  bona  fide  purchaser  for  value,  unless  the  tax  is  a  lien  upon 
it.*  Where  property  is  in  the  hands  of  the  law,  it  is  not  liable  to 
seizure  and  sale  without  an  order  of  court.' 

In  general,  where  taxes  on  real  estate  are  assessed  to  a  non- 
resident,  the  collector  cannot  seize  and  sell  personal  property  to 
enforce  the  payment  thereof' 

The  seizure  must  be  made  with  the  formalities,  and  in  the 
manner,  required  by  law.* 

The  collector  should,  if  possible,  distrain  no  more  of  the  delin- 
quent property  than  is  sufficient  to  pay  the  tax.^  He  should 
exercise  a  sound  discretion  as  to  the  property  seized,  and  should 
select  such  articles  as  will  best  facilitate  the  satisfaction  of  the 
tax  with  the  least  expense  and  inconvenience  to  the  taxpayer,* 

Actual  custody  and  control  of  the  property  by  the  collector  or 
bis  agent  is  necessary  to  a  valid  distraint.'    The  law  governing 

MontgomeiT,  4  Pa.  St.  337.     And  see  depart  or  remove  his   propertj  there. 

Mclean  Ti.  Cook,  33  Wii.  364.  from,  does  not  applj  to  a  non-resident 

In  Vtrmonl^  propertj  under  lease  ii  to  whom  a  resident  has  made  an  as- 

not  diatralnable  for  the  leasor'a  taxes,  signment  for  the  benefit  of  creditors. 

Bartlett  v.  Wilson,  60  Vt.  644.  4.  See  Covington  Gas  Light  Co.  v. 

1.  See  Moore  v.  Marsh,  60  Pa.  St.  Covington,  84X7.94;   Velt  -v.   Graff, 

}6;  Atlantic,  etc.,  R.  Co.  v.  Cleino,  3  37  Ind.  153 ;  Lefavoiir  v.  Bartlett.  41 
>ni.(U.  S.)  175.  See  alio  Ljon  v.  N.  H.  555 ;  Howard  v.  Augusta,  74  Mei 
Gnthard,  51  Mich.  371 ;  Maish  -a.  Bird,  79 ;  Dawson  n.  Crolsan,  18  Oregon  431. 
ai  Fed.  Rep.  180 ;  Jacob  v.  Preston,  31  In  North  Carolina,  the  officer  !i  not 
La.  Ann.  jiS;  New  Orleans,  etc.,  Inst,  required  to  exhibit  a  certified  copj  of 
V.  Leslie,  28  La.  Ann.  406.  the  tax  list  from  the  officer  required  to 
Bat  It  mar  be  seized,  if  the  purchase  make  ft  out,  before  he  distrains  prop- 
was  concluslvelj  made  for  the  purpose  ertj  to  enforce  the  tax.  State  v.  Luti, 
of  defeating  the  collection  of  the  t«i.  65  N.  Car.  J03;  Gore  v.  Maatin.  66  N. 
Gray  V.  Finn,  96  Mich.  6].  Car.  371.  It  is  suflicient  If  the  list 
In  Pennsylvania,  real  estate  which  has  b«en  delivered  to  him.  Gore  i'. 
has  passed  the  assignee  under  a  votun-  Masttn,  66  N.  Car.  371. 
tarjasslgntnent  for  the  benefit  of  cred-  D.  Cone  v.  Forest,  116  Mass.  97; 
Itora,  is  not  exempt  from  the  payment  Thompsonr.Currier, a4N. H,S39.  And 
of  taxes,  whether  assessed  thereon  be-  see  LIbbr  v,  Burnham,  15  Mass.  144. 
fore  or  after  the  assignment  Is  made.  The  officer  is  to  exercise  a  sound  dis- 


d  personal  property  remaining  with     cretion  as  to  the  amount  to  be  seized. 
i  land  after  the  assignment,  is  Ha-    Jewell  v.  Swain,  57  N.  H.  506;  Cor~ 
0  distress  tor  their  non-parment.    Llghtfoot,  7  B.  Mon.  (Ky.)  998, 


Wrleht  V.  WigtOD,  84  Pa.  St.  1^.  6.  Jewell    v.    Swain,   57  N.  H.  <o6. 

a.  Yuba  County  o.  Adams,  7  Cal.  35;  And  see  Forater  v.  Forster,  lao  lAss. 

Prince  GeoTve's  County  f.  Clarke,  36  561;   Williams    v.    Peyton,  4  Wheat. 

Md.M6.  (U.S.)  77. 

«.  Lunt   V.   Wormell,   19   Me.   100;  The  fact  that  the  market  and  other 

New  York,  etc.,  R.  Co.  v.   Lyon,  16  circumstances  were  unfavorable  a'  " 

D.-t     ,»T     -u- ,    i_.       ._j   -_,   u- —  time  the  cattle  of  the  delinquent 

distrained,  was  held  no  ground  for  a: 

rick  v.  Fenno,  15  Ark.  331.  Injunction  to  restrain  the  sale,  where 

In   Dawson  v.  Croisan,  18   Oregon  thedefendant  had  Induced  the  delay  by 

gt,  it   was   held   that   a  requirement  his  own  conduct  and  request.     Breese 

at  the  assessor  shall  demand  Imme-  v.  Haley,  10  Colo.  5. 

diate  payment  of  a  tar,  and  on  default  1.  Dodge  v.  Way,  18  Vt.  457;  Forth 

thereof,  immediately  collect  the  same,  v.  Pursley,  81  III.  151. 

when  the  property  is  aasessed  to  any  In   Forth   v.   Puraley,   Sa  III.  153,  it 

person  who  is   not  a  permanent  rest-  was  held  that  possession  in  the  officer 

dent  of  the  county,  or  who  b  about  to  was  not  essential  to  a  valid  sale  at 
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attachments  and  executions  applies  to  seizures  for  non-payment 
of  taxes,  unless  otherwise  provided.*  Thus,  a  sufficient  levy  upon 
personal  property  for  the  collection  of  a  tax,  is  prima  facte  a  sat- 
isfaction of  the  tax.'' 

(•)  AiTMt  and  iB^iMBiDMit. — It  is  sometimes  provided  that,  upon 
failure  to  collect  the  tax  out  of  the  property  of  the  taxpayer,  the 
collector  may  seize  the  person  of  the  delinquent  and  commit  him 
to  jail  upon  his  warrant ;  by  other  provisions,  the  collector 
may  make  application  to  a  court  of  competent  jurisdiction  to 
enforce  the  tax  by  attachment  or  fine.'     Such  statutes  are  not 


third  partlci.  future  purchaacTB  a 

In  Bellocq  v.  New  Orleant,  31   La.  of  the  property,     Bellocq  v.  New  Or- 

Ann.  471,  it  was  held  that  where  the  leans,  31  La.  Ann.  471. 

seizure  is  regular,  the  possession  of  the  9.  Henry  v.  Gregory,  39  Mich.  6S. 

owner  censeB.  In  Campbell  1/.  Wjani,  if,   W.  Va. 

In   New   Richmond  Lumber  Co.  v.  701,  It  was  held  that  where  the  sheriff 

Roger*,  68  Wis.  608,  it  was  held  that  levied  upon  suRicient  personal  property 

where  the  olBcer  took  posseation  of  a  to  pay  the  taxes  on  land,  tor  which  the 

portion  of  a  lot  of  heavy  lumber  upon  levy  was  made,  and  the  property  was 

which   taxes   had   not   been   paid,  and  lost  through  his  neglect  and  miscon- 

nolified  the  only  person  near  the  prem-  duct,  without  any  fault  of  the  owner, 

ices  that  he  had  levied  on  it,  this  was  a  the  taxes  so  levied  should  be  paid.    But 

BuRicieiit  levy  upon  the  whole.  a  levy  on  and  release  of  the  goods  of  a 

In   LouisioHa,   where   the    taxpayer  stranger,  under   the  mistaken  suppo- 

refuses  to  deliver  up  delinquent  prop-  sition   that  they  are  the  goods  of  the 

erty,  a  judicial  proceeding  is  given  to  landlord,  is  no  bar  to  a  distress  of  the 

the  collector  to  enforce  the  delivery,  tenant's  goods  for  the  same  tax.     Mc- 

and  such  proceeding  is  not  unconstitu-  Gregor  «.  Montgomery,  4   Pa.  St  337. 

tional.      State  f.   Meyer,  41  La.  Ann.  A  distress  for  a  tax,  where  the  goods 

436.     And  see  Parker  v.  Sun  Ins.  Co.,  are  retaken  and  held  on  repleWn,  will 

43  La.  Ann.  1171.  not  operate  as  a  payment  or  discharge 

In   Alabama,   a   proceeding    in    the  •   •■      -            —               ..     ^      .  . 
nature   of  a  garnishment    is    allowed 
BgalnBt  persons  having  tn  their  poBses- 
slon   the   property   of  delinquent  I 
payers.       State     ».      McAllister, 

Ala.  105.  In  Packard  v.  Tisdell,  jo  Me.  376.  it 

1.  See  Georgia  v.  AtUntlc,  etc.,  R.  was  held  that  an  action  could  not  be 

maintained  by  a  town  collector,  upon  a 

promise  to  pay  him  the  tax  in  conslder- 

1.  Larkin,  3  Cal.  403.  ation  that  he  would  forbear  to  collect 

In  Meyi           '      '  '           " '    -                           .... 

was   held  „       ,                  _ 

levies  on  the  property  of  a  partnership  liable  to  account  for  the  tax,  until  he 

for  a  tax  due  from  one  of  the  firm,  and  actually  pays  It  to  the  town. 

sells  the  whole  property   and  dlspoa-  In  Hardesty  v.  Price,  3  Colo.  556,  it 

Besses  all  the  partners,  he  is  guilty  of  a  was  held  that,  where  the  owners  of  per- 

trespass.  sonal   property   levied  upon  by  a  col- 

A  warrant  for  the  collection  of  a  tax  lector  for  delinquent  taxes,  resumed 
issued  against  an  individual  doing  possesGion,  giving  a  bond  conditioned  to 
business  under  a  special  name,  may  be  abide  the  decision  of  the  county  corn- 
levied  upon  the  money  or  property  missioners  aa  to  the  legality  of  the  as- 
used  by  such  person  in  such  business,  sessment,  the  transaction  was  against 
by  that  name.  Patchin  v,  Ritter,  17  public  policy  and  the  bond  was  void, 
mrb.  (N.  Y.)  34.  S.  Wilcox  ti.  Gladwin,  50  Conn.  77; 

In  New  Orleans,  theregistryoftaxes  Nowell  t>.  Tripp,  61  Me.  416;  14  Am. 

due  the  city  la  a  aeliure  of  the  prop-  Rep.  573 ;  Liberty  n.  Hurd,  74  Me.  lot; 
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unconstitutional,  nor  are  they  affected,  it  seems,  by  the  abolition 
of  imprisonment  for  debt.* 

The  right   to   seize   the  person   of   the   delinquent,  must   be 

conferred  by  statute ;  *  and  the  collector  can  act  only  upon  a 
l^al  warrant.*     As  a  general  rule,  no  arrest  can  be  made  where 

HcMahon  v.  Palmer,   loj   N.  Y.  176;  tbe    delinquent  taxpayer  had  recdred 

55  Am.  Rep.  796;  McMahon  v.   Red-  his  certificate  or  discharge  under  the 

field,  13  Daly  (N.  Y.)  i;  /»  re  Nichols,  United   States  Bankrupt  Act,  it   wa* 

K4N.  Y.  f£\  Appleton  d.   Hopkins,  5  held  that  he  might  be  arrested  upon  the 

Gray  (Maes.)  530;  Daegett  v.  Everett,  warrant.     Aldrlch  v.  Aldrich,  S  Met. 

19  lie.  373;  Butler  H.  Washburn,  35  N.  (Mass. J    loa.     See   aUo   Wilmarth   v. 

H.251;  Kelley  p.  Noyes,  43  N.  H.  309;  Burt,7Met.  (MaBB.)3S7. 

Flint   V.   Whitney,  38  VL  680;   Henry  Bond  for  Eelaaao.— In  Skinner  v.  Ly- 

r.  Tilson,  19  VL  447,  ford,  73  Me.  283,  it  was  held  that  a  poor 

The  affidavit,  upon   application   for  debtor's  bond  given  to  obtain  relcaae 

the   examination   of  a  delinquent  tax-  from  an  arrest  for  taxes  under  a  statute 

payer,  under  the   New   Torh   statute,  authorizing   it,   should   run  to  the  as- 

need   not  show  jurisdiction  to  Impose  sessors   of  the   town  at  the   time   the 

the  tax.     /«  re  Conklln,  36   Hun   (N.  arrest  was  made, 

y.)  58S.  >.  St.  LouU  V.  Green,  7  Mo.  App. 

A  taxpayer  cannot  prove  that  he  had  468.     And  sec  Marshall  v.  Wadsworth, 

BufGcient    personal     property     out    of  64  N.  H,  386;  St.  Louis  r.  Sternberg,  4 

which  the  collector  might  have  made  Mo.   App,   453;    Shaw  v.   Peckett,  j6 

the  tax,  In  a  proceeding  In  which  he  has  Vt  481. 

been  ordered  to  appear  before  a  judge  Where  a  penalty  of  a  double  tax  is 
to  be  examined  concerning  his  property,  proposed  for  failure  to  take  out  a 
or  in  a  contempt  proceeding  brought  license,  the  party  thus  failing  is  not 
bj  the  receiver  of  taxes  to  enforce  their  within  the  provision  of  a  statute  de- 
payment.  /•  re  Hartshorn,  63  Hun  (N.  daring  certain  acts  to  be  mlsdemean- 
V.)  624.  And  gee  McLean  -v.  Erlanger,  ors,  and  providing  a  penalty  therefor, 
61  Hun  (N.  Y.)  1.  where   no   other   penalty   is    Imposed 

In  McLean  ts.  Erlanger,  63  Hun   (N.  by  statute.     State  v.  Manz,  6  Coldw. 

Y.)  I,  it  was  held  that  the  costs  of  a  (Tenn.)  557. 

contempt  proceeding  in  an  action  for  A  statute  authorizing  the  coUecUoa 

the   recovery  of  a  tax,  should   not   be  of  delinquent  taxes,  by  distress  or  sale, 

awarded   against  the  taxpayer,  where  confers  no  prower  to  arrest  the  person 

ft  appears  that  sufBcIent  persona!  prop-  of  tbe  taxpayer.     Marshall  v.  Wads- 

erty  existed,  upon  which  to  levy.  worth,  64  N.  H.  386. 

ArreM.  How  Hade. — In  Gordon  v.  B.  See  Pearson  v.  Canney,  64  Me. 
CliObrd,  28  N.  H.  403,  it  was  held  that  188;  Tremont  School  Dist.  v.  Clark,33 
a  collector  may  lawfully  force  open  the  Me.  483 ;  Orneville  v.  Pearson,  61  Me, 
outer  door  of  a  house  In  which  the  tax  553 ;  Lowe  v.  Weld,  53  Me.  588 ;  Fox- 
debtor  has  taken  refuge,  in  order  to  croft  i>.  Nevens,  4  Me.  72 ;  Waldron  v. 
arrest  liim.  Lee,  5  Pick.  (Mass.)  338. 

I.  McMahon  If.  Palmer,  io3   N.  Y,  But  if  the  warrant  is  good,  the  right 

176;  55  Am.  Rep.  796;  Com.  v.  Byrne,  to  arrest  is  not  affected  by  the  fact  that 

30  Gratt.  (Vft.]  165.  the  person  arrested  was  not  liable  to 

In  Reg.  li,  Morris,  3!   U.   C.  Q-B.  assessment.     Kelley  v.  Noyes,  43   N. 

393,  it  was  held  that  a  warrant  might  H.  3oo. 

Issue  to  Imprison  a  person  for  non-pay-  In  Bassett  v.  Porter,  4  Cueh.  (Mass.) 

meat  of  statute  labor,  withoutfirst  turn-  467,11  was  held  that  a  collector  may 

monlng  him  to  answer,  or  making  a  arrest  a  person  forthe  non-payment  of 

conviction.  his  tax,  after  the  expiration  of  the  timo 

UnprlMHuaant  fbr  Dabt. — In  Appleton  limited  in  the  warrant. 

V.  Hopkins,  5  Gray  (Mass.)  530,  it  was  A  warrant  of  arrest,  omitting  an  al- 

held    that    the   Massachusetts    statute  temative  direction  to  levy  on  real  es- 

abolishing  imprisonment  for  debt,  did  tate,  is  not  thereby  invalidated.  Wilcox 

not  apply  to  a  warrant  of  distress  for  «.  Gladwin,  50  Conn.  77.     But  a  tax 

non-payment  of  taxes.  warrant,  commanding  the  officer,  on 

DbetUVK*  In  Baatonptej.— Although  non-payment,  to  "  proceed  u  tbe  law 
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the  delinquent  has  sufficient  goods  to  satisfy  the  tax,  which  the 
collector  might  have  found  if  he  had  sought  for  them.* 

c.  Collection  BV  Action — (i)  The  Right  to  Proceed  by  Action. 
— Taxes  are  not  debts,*  and  therefore,  as  a  general  rule,  the  com- 
mon-law action  of  debt  does  not  lie  for  their  collection  where- 
another  remedy  is  given.*  The  right  to  proceed  by  action  is, 
however,  frequently  conferred  by  statute.* 

directs,"  is  insufEcienl  to  authorise  an  bany  County,  j6    Wend.  (N.  Y.)  66; 

ATTcst.     Flint  i>.  Whitney,  i8  Vt.  68a.  Board  of  Education  v.  Old  Dominion^ 

1.  Lothrop  V.  Ide,  13  Gray  (Maw.)  etc.,  Co.,  18  W.  Va.  441 ;  Lane  County 

S;  Wilcoi   V.  Gladwin,  c,a  Conn.  77 ;  v.  Oregon,  7  Wall.  (U.  S.)  71 ;   Meri- 

cMahon  v.  Redfield,  11  Daly  (N.  Y.)  wether  v.  Garrett,  loa  U.  S.  471.    And 

t;  Henry  v.  Tileon,  19  Vt.  447.     And  «ee  Board  of  Supervisors  v.  John»oa 

Me  Com.  V.  Byrne,  20  Gratt.  (Va.)  165.  (Mihb.  1890),  7  So.  Rep.  390;  Baldwin 

A  return  of  "no  goodK  found"  is  not  v.  Hewetl,  88  Ky.  673. 
conclusive.     McM^on  v.  Redfield,  12         Where  a  right  of  action  is  conferred 

Daly  (N.  Y.)  i.  in  one  court,  the   tai  cannot  be  col- 

To  make  the  tax  collector  liable  for  Iccted  by  action  in   any  other   court, 

making  an  arrest,  proof  of  a  general  Smith  c.  Clark   (Va.   iSSg),  10  S.  E. 

request  to  lake  property  is  not  suffi-  Rep.  4.     And  see  State  v.  McAlliiter, 

dent,   although   the   taxpayer   has   It;  60  Ala.  105. 

there  should  be  a  distinct  and  immedi-  In  Andover,  etc.,  Tumpllte  Co.  ». 
ate  offer  of  specific  property ;  the  col-  Gould,  6  Mass.  40 ;  4  Am.  Dec.  80,  it 
lector  is  not  obliged  to  delay.  Flint  v.  was  held  that  where  members  of  a  turn- 
Whitney,  j8  Vt.  680,  pike  corporation  expressly  agree  to  pay 

In   Nt^    '■      ^  '■        "--'--  -'■  -.-  i..-   -      -....      .,. 


0  Hampthirt,  a  collector  of  assessments  made  by  It,  an  action  lies 

taxes  ia  not  bound  to  search  for  prop-  for  their  recovery,  but  in  the  atnence 

erty,  but  may  arrest   the  body  of  the  of  such  agreement,  tlie  sole  remedy  is  a 

delinquent,  and  is  not  obliged  to  dis-  sale  of  the   sharei   of  the  delinquent 

charge  him  upon  his  afterwards  expos-  members. 

ing    BufScient   property.      Osgood    v.  The  constitutional  provision  of  £.0«* 

Welch,  19  N.   H.  105.     See  also  KloB-  iVi'aM  that  taxes  shall  be  collected  with- 

ley  v.  Hull,  9  N.H.  190.  out    suit,  prohiblU    a    reconvenUonat 

Semady  SxolnalTe.  —  Though  a  col-  demand  made  for  taxes,  praying  for  a 

lector  of  taxes  in  Nevi  Hatnfikirt  mar  personal  judgment  against  the  taxpayer 

dlstrainproperty,and,forwantthereof,  for  the  amount  of  taxes  due.     Riven 

take  the  body,  yet,  baring  taken  the  v.  New  Orleans,  43  La.  Ann.  1196. 

body,   he    cannot    thereafter    distrain  4.  See  Mercier  «.  New  Orleans,  42 

property.    Butler  v.  Washburn,  at  N.  La.  Ann.  1135;  Uttler  v.  McCord,  38 

H.  351.  III.  App.  147;   Mix  -v.  People,  116  III. 

>.  See  supra,  this  title,  Nature.  365;   Byrne  v.  La  Salle,  133  111.  581;. 

».  Nebraska  City   v.  Nebraska  City  Biggins  v.  People,  96  111.  381;  Shaum. 

Gas  Light  Co.,  9  Neb.  339;  Cooper  v.  v.  Showera,  40   Ind.  385;  Jefferson  v.. 

SBvannah,  4  Ga.  68;  Camden  v.  Allen,  Whipple,  71  Mo.  519;  Jefferaon  v,  Cur- 

36  N.    J.  L.   398 ;  Detroit  v.  Jepp,  53  ry,  77  Mo.  330;  Lord  v.  Parker,  83  Me. 

Mich.  458;   Richards   v.  Stogsdell,  ai  530;  McLean  v.  Myers,  134  N.  Y.  480; 

Ind.   74;   Turnpike  Com'ra  v.  Louis-  Rlcli   *.   Tuckerman,  lai    Maas.   sii-,. 

viUe,  etc.,  R.  Co.   (Ky.   18S6),  i  S.  W.  Tripp  v.  Torrey,  17  R.  L  359;  Wheeler 

Rep.  671;   Stafford   County    v.   First  w.  Wilson,  57  Vt.i57i  DoUarSav. Bank 

NaL   Bank,   48  Kan.   .i;6i;  Packard  v.  v.  U.  S.,  19  Wall.  (U.  S.)  337. 

Tisdale,  50  Me.  374;    Pierce  v,  Boston,  Such   provisions   are  constitutional. 

tMcL  (Mass.)   520;  Cnpo  v.  Stetson,  Prltchard  v.  Madren,  34  Kan.  486. 

Met   (Mass.)    394;   Carondelet   d.  Where   the   collector  of  taiea   of  a, 

Picot,  38  Mo.  135;   State  V.  Heman,  7  municipality  is  authorized  to  collect  the 

Mo.   App.  418;  Alexander  v.  Helber,  tax   by   a  civil   suit,   he  cannot  enforce 

3;   Mo.   334;   Faribault  i>.  Misener,  30  the  payment  of  the  tax  by  a  levy  upon 

Minn.  346;  Greene  Countyu.  Murphy,  the   property,  before  he  obtains  judg- 

107  N.  Car.  36;  Shaw  v.   Pickett,  *6  ment   thereon.     Alexander  v.   Helber, 

Vt.  486;  Hibbard  v.  Clark,  56  N.  H.  35  Mo.  334. 

ijSj  33  Am.  Rep.  44a;  Durant  v.  Al-  In  T'tititMjfw,  the  tax  warrant  may  b» 
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The  sale  of  land  for  taxes  is  prohibited  by  the  constitutions  of 
some  of  the  states,  unless  founded  upon  the  judgment  of  a  duly- 
authorized  court  of  record.' 

When  no  remedy  is  especially  provided  by  statute,  a  remedy 
by  action  may  be  implied.*  When  a  lien  is  given,  the  right  to 
enforce  it  is  inherent  in  chancery.'  It  has  been  laid  down  in 
some  of  the  cases  that  the  collector's  implied  right  to  an  action 
to  enforce  the  payment  of  taxes  arises  from  the  obligation  to  pay, 

for  state,  county,  and  municipal  taxes,  mann,  103  Mo.   553;   Dugan   v.   Balti- 

jointty   or  separately,   and    an   action  more,  i  Gill  &  J.  (Md.)  499;  ClemenB 

may    be   brought    ^r    their   recovery  c  Baltimore,  16  Md.  loS;  Baltimore  i'. 

either  jointly  or  separately,  justices  of  Howard,  6  Har.  &  J.  (Md.)  383 ;  Paine 

the    peace   having   jurisdiction   in   all  v.  Spralley,  j   Kan.   52;;  Territory  i'. 

such  casei,  no  matter  what  may  be  the  Reyburn,  McCahon  (Kan.)  134 ;  Ber- 

amount.     Wilson   v.   Benton,    II    l.ea  gen  i'.  Clarkson,  6  N.  J.  L.  352  ;  Boody 

<Tenii.)  51.     And  see  SUte  v.  Coving-  -v.  Watson,  64  N.  H.  i6a ;  Hillsborough 

Ion,  4  Lea   (Tenn.)  54 ;  Jonesboro'  v.  County  v.  Londonderry,  43  N.  H.  453; 

McKee,  3  Yerg.  (Tenn.)  167.  Amite   v.  Clements,  24   La.  Ann.  27; 

JulBdleaoB  may  be  conferred  upon  State  v.  Williams,  S  Tei.  3S4;  Hous- 

a  justice  of  the  peace  or  a  city  recorder,  ton,  etc.,  R,  Co.  i'.  State,  39  Tex,  149; 

to  entertain  suits  to  collect  delinquent  Allen  v.  Galveston,  ci  Tex.  302;  Locli' 

taxes.     State  v.  Van  Every,  75  Mo.  jto.  hart  v.  Houston,  45  Tex.  ^17  ;  Board  of 

And   they   are   not  deprived'  of  juris-  Education  v.  Old   Dominion,  etc.,  Co. 

diction  by  aproTlsIonthatjusticeashall  18  W.  Va.  441;  Portland,  etc.,  Ins.  Co. 

not  have  jurisdiction  of  actions  for  or  v.  Portland,  13  B.  Mon.  (Ky.)  77.     See 

3[Kinst  the   town   in  which  they    are  also  Alexander  i>.  Helber,  35  Mo.  334. 

Ected.      Hancock    v.    Meniman,    46  >.  See  State  v.  Duncan,  3  Lea  (Tenn.) 

Wis.  159.  679;JonesboroV.McKee,3Yerg.(Tenn.). 

Jton-BaaUanU.— Action  will  be  per-  170;  RutledgeT'.Fagg,3Coldw.(Tenn.; 

mitted  against  non-residents,  unless  the  56S ;  91  Am,  Dec.   399;  Marr   v.  Bank, 

statute  expressly  excludes  tl^m.      Mc-  of  Tennessee,   4  Coldw.  (Tenn.)   471; 

'      n  V.  Myers,  134  N.  Y.  480.  St.  Louis,  etc.,  R.  Co.  v.  State,  47  Ark. 


L  See   Hinman  v.  Pope,  6  III.  131;    333;  Perry  Col 
Bums  V.  Ledbetter,  «  Tex.  374,  Co.,  58  Ala.  546;   1 

Such  a  provision  deprives  a  ci^  of  a    Conn.  511 ;   New   York  v.  Colgate, 


^ .  _  silsting  authority  to  seize  and  sell  N.  Y.  140 ;  Mclnerny  v.  Reed,  33  Iowa 

OToperty.     Lockltart   *.   Houston,  45  410;  Lancaster  County  v.  Trimble,  34. 

Tex.  317.  Neb.  753 ;  Lancaster  Countv  v.  Rush, 

Under  aconstltutional  provision  pro-  3$   Neb.   119;   Board   of  Education  v. 

hibiting  the   sale  of    land   for   taxes,  Old  Dominion,  etc.,  Co.,  iSW.  Va.  441 ;. 

except  upon  a  judgment  obtained  in  a  Garrett  v.  Memphis,  5  Fed.  Rep.  860. 

court  of  record,  the  legislature  may  de-  In   State  v.  Duncan,  3  Lea  (Tenn.) 

termine  the  time  when  application  may  679,  It  was  held  that  to  enforce  a  lieni 

be  made  and  judgment  rendered.  And  for  taxes  by  action  Is  inherent  in  chan- 

In  case  of  special  assessments  and  local  eery  courts,  and  does  not  depend  upon, 

taxes,  the  power  to  designate  the  time  statutory  enactment.     But  in  People  v. 

mar  be  delegated  to  local  ormunlclpal  Biggins,  96  111.  4S1,  it  was  held  that  a 

authorities.     Lelndecker  o.  People,  98  tax  lien  is  purely  legal  in  Its  character, 

111.31.  and  can  be  enforced   In  chancery  only 

a.  Nebraska  City  *.  Nebraska  City  when  so  provided   by  law.     Compare 

Gas  Light  Co.,  9  Neb.  339;  State  v.  Mix  v.  People,  116111.  365. 

Yellow  Jacket  Silver  Mln.  Co.,  14  Mo.  Where  taxes  are  levied  by  a  county  as 

360;  State  V.  New  York,  etc.,  R.  Co.,  trustee  tor  various  corporations,  such 

Co  Conn.  336;  Merriam  v.  Moody,  35  asstates,  cities,  villages,  school  districts, 

■■           .,..,..._.              ^.,__/  etc.,  the  county  need  not  pay  delinquent 
taxes  before  proceeding  to  loreciose  the 


M  Conn.  336;  Mernam  v.  Moody,  35  asstates,  cities,  villages,  school  distnc 

Iowa   163 ;  Mclnemy  v.  Reed,  13  Iowa  etc.,  the  county  need  not  pay  delinquc 

410;  JeSerson  v.  Whipple,  71  Mo.  519;  taxes  before  proceeding  to  loreciose  t 

Jefferson  v.  McCarthy,  74  Mo.  55;  J**"  "--"^-  -' j --■>.■ ■ 

icison  v.  Currr,  77  Mo.  130;  State  v. 
Severance,  55  Mo.  379;  Sute  v.  Tltt- 
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and  is  not  taken  away,  unless  the  statutory  remedy  is  expressly 
made  exclusive.* 

As  the  personal  liability  to  pay  the  tax  exists  independently 
of  the  lien ,•  the  right  to  recover  the  tax  by  action  is  not  depend- 
ent upon  the  existence  of  a  lien,'  nor  does  the  existence  of  the 
lien  prevent  an  action* 

As  a  general  rule,  judicial  proceedings  are  to  be  resorted  to 
in  aid  of  the  collection  only  when  a  seizure  might  prove  an  inad- 
equate or  inefficient  mode  of  realizing  the  tax,°^or  when  ordinary 


by  h 


.  Meredith  v.  U.  S.,  13  Pet.  (U.  S.) 


13P. 
L.  Co. 


not  paid  to  him  by  suit,  carries  with  it  91  Ky.  64.     And  aee  Oi^tand  v.  Whip. 

the  right  to  lue  in  equity  to  enforce  the  pie,  M  Cal.  """    ""^      '        "       ''     " 

lien  for  (aiea,  whetherthe  lien  has  tieen  33    Cat.   19 

assigned  to  him  or  not      Hart  v.  Tier-  Cfonn.  531. 

nan,  C9  Conn.  511.  The  commencement  of  a   penona] 

1.  Baltimore  v.  Howard,  6  Har.  &  J.  action  for  the  recovery  of  a  tax,  doet 

(Md.)  283;  Eschbach   v.   Pitts,  6  Md.  not  divest  its  lien.     Eschbach  e>.  Pitts, 

71;   Dugan  f .   Baltimore,  i   Gili  &   J.  6  Md.  71. 

(Md.)  499;  Appeal  Tan  Ct.  v.  Union  Where  a  lien  I9  given  for  taxes,  and 

R.  Co.,  50  Md.   175 ;   Perry  County  v.  a  mere  money  judgment  has  tieen  ob- 

Selma,  etc.,  R.  Co.,  58  Ala.  J47;  Du-  tained  against  the  person  whose  duty 

buque  II.  Illinois  Cent.  R.  Co.,  39  Iowa  it  is  to  pay  them,  the  state  cannot,  in 

j6 ;  Putman  v.  Fife  Lake  Tp.,  45  Mich,  an  action   against  an  alienee   of  such 

lis;   Bergen  v.   Clarkson,  6  N.J.  L.  person's   property,   enforce  the   judg- 

3^1;  U.  S.  If.  Washington  Mills,  %  CHfF.  ment  as  a  lien  on  the  property,  without 

(U.    S.)   601;  Garrett  v.  Memphis,  5  alleging  and   provingthe  steps  neces- 

Fed.  Rep.  860 ;   Dollar  Sav.   Bank  v.  sary  to  the  creation  of  a  valid  tax  lien. 

O.  S.,  19  Wall.  [U.  S.)  337;  Metcalf  -u.  Kentucky    Cent.    R.  Co.  11.  ConiT  91 

Robinson,   3    McLean    (U.    5.)    364;  Ky.  64. 

Oakland    v.    Whipple,   39    Cal.    ii»;  a.  JefTerson  w.  McCarly,   74  Mo.  55; 

State  V.   Duncan,  3   Lea  (Tenn.)  679;  Jefferson    v.    Whipple,   71     Mo.  519; 

State  V.  Memphis,  etc.,  R.  Co.,14  Lea  Jefferson  i>.  Curiy,  77  Mo.  330;    Mere- 

(Tenn.)   56;  23  Am.  &   Eng.   R.  Cas.  dlth  v.  U.  S.,  13  Pet.  (U.  S.)  4815.    And 

301;    Memphis    v.    Looney,   9    Baxt.  see  State  11.  Yellow  Jacket  Silver  Min. 

(Tenn.)    130.     And  see  Burlington  v.  Co.,  14  Nev.  331. 

Burlington,  etc.,  R.  Co.,  41  Iowa  134;  Biila  Applied  to  Balzarai. — In  Leeds 

Nashville  v.  Cowan,   10   Lea  (Tenn.)  v.  Hardy,  43  La.  Ann.  Sio,  It  was  held 

309;   Edg&e!d  v.   Brien,  3  Tenn.  Ch.  that  the  property  assessed  remains  sub- 

673;   Dunlap  V.    Gallatin  County,  15  ject  to  seizure,  even  though  the  Statute 

In.  7 ;  Ryan  v.  Gallatin  County,  14  III.  of  Limitations  has  run  against  the  lien. 

J8;  People  u. Davis,  its  111.  373;  Meyer  Comfare  Sherwin  *.  Boston, etc.,  Sav. 

V.  Burritt,  60  Conn.  117.  Bank,  137  Mass.  444. 

In  Appeal  Tax  Ct  w.  Union  R.  Co.,  4.  Meredith  n.  U.  S.,  13  Pet.  (U.  S.) 

50  Md.  374,  it  was  held  that  upon  the  486.     And  see  Rundell  v.  Laiiey,  40  H. 

usessmenl  of  a  tax,  a  duty  arises  upon  Y.  517:  State  i>.  Yellow  Jacket  Silver 

the  owners  of  the  property  taxed,  to  MIn.  Co.,  14  Nev.  331. 

pay  the  taxesthus  imposed,  which  may  B.  Mercler  i>.  New   Orleans,  41   I>a. 

be  enforced  by  an  action  at  law  as  upon  Ann.  1135;  Reed  i>.   His  Creditors,  39 

an  implied  ojjam/jiV,  notwithstanding  La.  Ann.   115;    York  11.  Goodwin,  67 

the  repeal  of  the  act  under  which  the  Me. 260;  States.  Tittmann,  103 Mo. 553; 

tax  was  imposed.  Alexander   v.    Alexandria,   5   Cranch 

In  State  v.  Georgia  Co.,  111  N.  (U.  S.)  1. 
Car.  34,  it  was  held  that  a  tax  is  a  Authorizing  the  collection  of  taxes 
debt  which  may  be  collected  after  the  by  distress,  does  not  preclude  their  re- 
return  of  the  tax  list  unsatisfied,  by  covery  by  an  action  of  debt,  where  a 
proceedings  in  the  nature  of  a  credit-  distress  would  be  ineffectual.  Ryan  n. 
OT'i  bill.  Gallatin  County,  14  111.  78. 
814 
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methods  have  been  exhausted  and  the  tax  has  been  returned 
unpaid.* 

(2)  Construction  of  Provisions  for  Action. — Where  the  statute 
provides  for  a  remedy  by  action,  in  particular  cases,  it  is  confined 
exclusively  to  the  cases  therein  provided  for;*  and  the  general 
rule  as  to  the  strict  construction  and  observance  of  the  provisions 
of  tax  laws,  applies  to  all  requirements  that  are  preliminary  and 
jurisdictional  in  their  nature.^ 

But  this  rule  requiring  strict  compliance  with  every  form  of 
law,  is  not  applicable  to  actions  for  delinquent  taxes  where  Juris- 
diction has  been  acquired ;  *  and  mere  irregularities  will  be 
allowed  to  effect  a  recovery,  only  to  the  extent  that  the  taxpayer 
has  been  injured  thereby.* 

(3)  Different  Kinds  of  Actions — (»)  AM1»m  In  Ftnnwm. — Where 

1.  McCaltum    -v.    Bethanv    Tp.,    41  35  III. 315;  Peoples.  Brislin, 80  Hi. 434; 

Mlch.457;  StateT'.Adler,63MUB.487i  Webb  ».  Bidwell,  15  Minn.479;  State 

McLean  t:  Myere,  jS  N.  Y.  Super.  Ct.  v.  Robyn,  93  Mo.  395 ;   McCallum  -v. 

337;  Greene  County  u.  Murphy,  107  N.  Bethany  Tp.,  41   Mich.  457;   Ciegg  v. 

Car.  36.  State,  43  Tex.  605. 

In  Greer  II.  Covington,  83  Ky, 410,  Jt  A  statute  authorizing  amendment*, 
was  held  that  the  power  given  by  the  and  obviating  the  effect  of  omissions, 
Kentucky  statute  to  the  city  of  Coving-  errors,  etc.,  cannot  be  held  to  waive  sub- 
ton,  to  sue  the  taxpaj-er  for  unpaid  stantial  compliance  with  steps  which 
taxes,  Is  concurrent  with  its  power  of  are  essential  to  give  jurisdiction.  It 
levyand  salebv  the  tax  collector;  over-  aids  and  obviates  defects  of  form,  but 
rHliHg  Coving'lon  v.  People's  Bldg.  As-  not  of  substance.  People  v.  Otis,  74 
«0C.(Ky.i88j),lS.W.  Rep.  333.  where  111.  384. 

it  was  held  that  the  tax  collector  must  4.  State  v.  Central  Pac.  R,  Co.,  10 

have  first  exhausted  his  power  to  levy  Nev.47;  Randolph  t/.  Metcalf,6  Coldw. 

and  (ell  the  estate  of  the  taxpayer  be-  (Tenn.)   400.     And   see  Boyd  v.  Ellis, 

fore  resort  could  be  had  to  the  action.  107  Mo,  394;  Lawn,  People, 87  111.  385; 

In  Durham  v.  People,  67  III.  414,  it  People  -v.  Davis,  113  111.  271. 

waE  held  that,  in  an  action  for  taxes,  The  personal  liability  of  a  taxpayer 

the  taxpayer  could  not  object  that  the  mav  be  enforced,  even  though  irregu- 

collector  had  not  made  the  tax  by  dis-  larities  liave  intervened  in  the  proceed- 

training  his  pereonat  property,  where  it  ing,  which  would  be  fatal  to  an  ordins 

appeared  that  the  collector  did  levy  o  "            •        '•                 ,         .    „  „ 

■     ■  d     III.  .._, 

[.  See  also  Lord  n.Parlter,  8 

In  McLean  v.  Mvers,  134  N.  Y.  480,  D.  State  v.  Northern  Belle  Mill,  etc^ 

It  was  held  that  in 'the  city  and  county  Co.,  15  Nev.  385;  Hart  ».  Plum,  i^Cal, 

of  New   York,  the  exhaustion  of  the  155;   Chtniquy  n.   People,   78  III.  (70; 

warrant  U  not  a  condition  precedent  to  Purrington  v.  People,  79  111,  11 ;  Law 

the  action.  -v.  People,  87  111,  385;  Spellman  v.  Cur- 

9.  Nebraska  City  v.  Nebraska  City  teniua,  12   111.  409;  Houston  County  v. 

Ga»LighlCo.,gNeb.  339;  Baldwins.  lessup.  m  Minn.  551;  Brown  i/.  Walker, 

Hewett,  88  Kr.  677 ;   Louisville  Water  8;   Mo,   363,      And   see   Chambers  v. 

Co,  r.  Com,  "89  Ky.  144;  McLean  v.  People,  113  111.  jog;  Edwards  t>.  Peo- 

Myers,  s8  N,  Y.  Super.  Ct.  337.     And  pie,   88   111.   340;   Gager   v.   Prout,   48 

see  Washington  County  v.  German-  Ohio  St,  89, 

American  Bank.  i&  Minn.  360.  Much  greater  particularity  and  pre- 

■.  See  Territory  k.  Delinquent  Tax  cislon  are  required  when  a  forfeiture  is 

List  (Arizona,  18S7), 31  Pac.  Rep. 888;  sought   to   be  enforced,  than   when   a 

Carlisle  a.  Watts,  78  Ala,  486;  Driggers  simple  recovery  of  a  tax  by  suit  is  asked 

V.   Cassady,   71    Ala.   539;    People   v.  for.     Rockland  v.  Ulmer,  84  Me.  503. 

Central  Pac,  R.  Co.,  83  Cal.  393 ;  Peo-  In  Nevada,  it  has  been  held  that  the 

pie  V.  Otis,  74   III.  384;   CJiicago   v.  omissions    of  officers  to  perform   the 

Wright,  32111.  193;  Charles  ti.Waugh,  duties  required   of  them  between  the 
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the  statute  authorizes  the  enforcement  of  the  personal  obligation 
imposed  upon  the  taxpayer  by  action,  the  action  contemplated 
is  the  ordinary  action  of  debt  or  assumpsit^ 

Where  a  common-law  action  is  permitted,  assumpsit  is  the 
usual  form;*  but  either  debt  or  assumpsit  may  be  maintained.* 
The  action  must  be  brought  against  the  person  whose  duty  it 
was  to  pay*  If  the  tax  is  imposed  upon  property,  the  action 
should  be  brought  against  the  person  who  owned  the  property  at 
the  time  of  the  assessment,'  even  though  subsequent  changes  of 
ownership  have  taken  place.'  Personal  service  has  been  held  a 
necessary  basis  for  a  personal  judgment.'  The  appearance  of  the 
taxpayer  on  an  application  for  judgment  against  his  land,  and 
his  defense  on  the  merits,  do  not  change  the  proceedings  from 
an  action  in  rem  to  one  in  personam.^ 

(b)  AsUau  In  Bam.— In  some  states,  an  action  in  rem  is  allowed 
the  collector;  that  is,  an  action  or  an  application  for  judgment 
against   the   specific   property  taxed   is   authorized.*     Such  an 


Cazei,  as  such  acts  are  br  statute  dlrec-     695;   Jefferson  v.  Curry,  77  Mo.  ajo; 
lory  only.     State  v.  Satiler,  3i  Nev.  13.     Jeileraon  v.  Mock,  74  Mo,  61. 

1.  Byrne  v.  LaSatle,  133  111.  j8i.  Where  persons  .who  are  necessary 
And  see  Wheeler  u.  Wilson,  57  Vt.  1^7;  parties  to  a  proceedingfor  taxes,  refuse 
U.  S.  I'.  Lyman,  i  Mason  (U.S.)  ^i\  to  appear,  and  the  court  has  no  power 
Meredith  v.  U.  S.,  13  Pet,  (U.  S.)  486.  to  reach  them  by  its  process,  the  bill 
a.  See  U.  5.  V.  Washington  Mills,  3  must  be  dismissed.  VIrden  i>.  Needles, 
Cliff.  (U.  S.)  601 ;  Baltimore  v.  How-     98  111.  366. 

.   ,  ..       •_  ,   .....  ,  .1   .  .-    .....  Where  one  who  has  no  Interest,  is 

made  a  party  defendant,  he  must  dis- 
claim by  answer.     Kansaa  City  v.  Han- 
,    .  njbal,  etc.,  R.  Co.,  77  Mo.  180, 

,   Fife   Lake  Tp.,   45        •.  Everaon  -o.  Syracuse,  to  Htuj  (N. 
Y.)   485;   Laketon  Tp.   v.  Akeley,  7+ 
Mich.  69J. 
Nor  does  the  distinction  of  the  prop- 


14  111.  78.  And  see  Meredith  v.  U.  S.,  erty  relieve  the  owner  from  liability 
13  Pel.  (U.  S.)  486;  U.  S.  V.  Lyman,  1  for  the  tai.  Farr«ll  v.  U.  S..  99  V. 
Mason  (U.  S.)  498;  Portland,  t'      ' 


.  Portland,  13   B.  Mon.  (Ky.)  77.  In  SUte  v.  Sack,  79  Mo.  661,  It  was 

In  Vogel  v.  Vogler,  78  Ind.  353,  it  held  that  action  may  be  brought  ag;a[nst 

was  held  that  In  an  action  by  a  county  the  record  owner  of  the  land,  though 

treasurer  against  a  guardian,  the  wards  be  Is  not  the  true  owner, 

are  not  proper  parties  to  the  action.  T.  People  v.  Fox,  39  Cal.  611. 

4.  Everson  v.  Syracuse,  39  Hun  (N.  Provisions   authorizing    constructive 

Y.)485.    And  see  Freetown  v.  Fish,  service,  or  service  by  publication,  are 

133  Mass.  35J.  not   unconstitutional,  even   when  per- 

in  Topsham  v.  Blondell,  83  Me.  153,  sonal    judgment     may     be     rendered. 

It  was  held  that  a  tax  assessed  against  a  New  Orleans  v.  Cannon,  10  La.  Ann. 

d  and  wife  may  be  recovered  in  764,      And   see    '            "'         "  ' 

3n  against  the  husband  alone,  tf  Drainage  Co.,  1 1 

n-joinder   of    the    wife    is   not  Foote,  39  Cal.  4 

pleaded  in  abatement.  B.  People  v.  bragstran,  100  111.  38G. 

The  officer  authorized  to  enforce  a  •.  People  v.  Dragstran,  100  111.  386; 

tai  bill,  may  assume  that  the  person  in  Hills  -v.  Chicago,  60  III.  86;  People  z: 

whom  the  records  show  the  title  to  be  Otis,  74  III.  384 ;  Pidgeon  v.  People,  36 

vested,  is  the  true  owner,  and  sue  ac-  III.  349 ;  Allen  v.  McCabe,  93  Mo.  iic. 

cordingly.  Vancei'.CorrIgan,78Mo.94.  And  see  Scammou  v.  Chicago,  40  Ul. 
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action  is  governed  by  the  general  rules  applicable  to  actions  in 
rem,  unless  the  contrary  is  provided  by  statute.'  No  personal 
judgment  can  be  entered,  as  a  general  rule,  even  though  the 
owner  of  the  property  appears  and  defends.* 

The  proceeding  should  be  brought  against  the  owner  and  all 
persons  in  interest,'  and,  as  in  other  actions  in  rem,  a  notice  by 
publication  may  be  sufBcient,  if  authorized  by  law.*  But  the  gen- 
eral rule  that,  in  summary  proceedings  for  the  collection  of  taxes, 
the  provisions  of  the  statute  are  to  be  strictly  followed,  applies 
with  special  force  to  notice  by  publication,'  and  a  failure  to  give 

146;   Thompson   v.  Carroll,  33   How.  The  asBJgnee  of  a  note  secured  b}-  a 

(U.  S.)  433.  deed  of  Crust,  is  a  necessary  party  to  a 

la   Clegg   V.   State,   43  Tex.  605,  ft  suit  to  enforce  B  lien  for  taxes  against 

was  said  that  taxes  upon  landed  prop-  the   land   covered   by   the   trust   deed. 

erty  are  usually  enforced  by  proceed-  Boatman's  Sav.  Bank  v.  Greeve,  84  Mo. 

ings  providing  for  their  condemnation  477.     And  «ee  Grltchell  «.  Kreldler,  13 

and  sale,  and  not  bya  sale  under  judg-  Mo.  App.  497. 

ment  against  Che  owner.  4.  See   People   v.  Fox,  39  Cal.  631; 

1.  See  People  v.  Central  Pac.  R.  Co.,  Eitel  v.  Foote,  39  Cal.  439;  Truman  n. 

8j  C«l.  393;    Walsh  V.  People,  79  III.  Robinson,   44  Cal.  613;    Driggers   v. 

511;    Auditor  Gen '1   v.   Jenklnson,  90  Cassady,  71  Ala. 529;  Carlisle  t.  Watts, 

Mich.  533.  78   Ala.  486;  People  v.  Draestran,  too 

In  Pidgeon  v.  People,  36  III.  349,  It  111,  j86;  Buck  *.  People,  78  111.  560; 

was  held  that  where  in  Illinois  a  cause  New  Orleans  v.  Cannon,  10  La.  Ann. 

Is  removed  to  the  circuit  court  upon  764;  Wellshear  -u.  Kelley,  69  Mo.  343; 

repeal,   the    practice   and    jurisdiction  WiUlams  v.  Hudson,  93  Mo.  514;  State 

•re  not  changed,  and  the  trial  must  be  v.  Van  Every,  75  Mo.  530 ;  Pritchard  v. 

had  de  novB.  Madren,  34  Kan.  486 ;  Fudge  v.  Fudge, 


a.  People  V.  Dragstran,  100  III.  286;     33  Kan.  416;  Missouri  River,  etc.,  K. 
'^dgeonf.  People,   36  HI.   349.     And     Co.  ii.  Shepard,  9  Kan.  647. 
se  Cl«g  w.  State,  41  Tei.605.  In  Goldsworthv  v.  Johnson,  87  Mo. 


California,    suit    is   authorized  133,  it  was  held  that  an  order  of  publi- 

agalQst  both  the  owner  and  the  prop-  cation  in  a  proceeding  to  charge  lands 

erty,  and  personal  judgment  may  be  with  taxes,  need  not  deecribethe  lands, 

rendered  upon  personal  service  of  the  E.  Scammon  r.  Chicago,  40  III.  146; 

summons.     People  v.  Fox,  39  Ca!.  6ai.  People  v.  Otis,  74  111.  ^4;   Spellman 

■.  See  Hosmer  v.  People,  96  III.  58;  t>.  Curtenius,  11   III.  409;    Charles  v. 

Peoples.  Quick,  87  111.  43s;   Mix  v.  Waugh.ij  IlLiic;  Nashville  w.Weiser, 

People,  lieni.  36s;  Carlisle  T>.  Watts,  54  111.  245;  Kipp  i..  Collins,  33  Minn. 

Ala.  486;   Alexander  v.  Tbacker,  30  394;  Stearns  County  v.  Smith,  23  Minn. 


Neb.  614;   Kansas   City  v.  Hannibal,     131 ;  Whelen  f.  Weever,  93  Mo.  430. 
etc.,  R.  Co.,  77  Mo.  180;  Slmonson  v.         General  rules  with  relation  to  serr- 
Dolan,  114  Mo.  176.  ice  by  publication,  apply  to  the  method 


The  owner  of  record  Is  the  person  of  obtaining  the  order  of  publication  In 

against    whom   the   action   should   be  proceedings  to  enforce  taxes.     Martin 

broi^ht.  VancecCorrlgan,  78M0.94.  «.  Parsons,  50  Cal.  499. 

Though  all  parties  In  interest  are  not         In  Charles  v.  Waagh,  35   lit.  315,  It 

made  parties,  a  decree  may  be  made  as  was  held   that  a  notice  which  omitted 

to  one  who  haa  been  made  a  party,  to  state  that  an  order  ot  sale  would  be 

Mix  ^'.  People,  116  111.   365.     And  see  asked  for,  was  InsufficienL 
Hogan   V.  Smith,    11    Mo.   App.  314;         In  Carlisle  v.  Watts,  78  Ala.  4S6,  it 

Desormeaux  v.  Moy Ian, 36 La.  Ann. 730.  was  held  that  a  notice  addressed  to  the 

A   party   having   no  interest  in   the  estate  of  the  decedent,  and  left  at  bis 

lands,  has  no  right  to  make  objections  former  residence,  conferred  no  juris- 

to  the  rendition  of  judgment,  unless  he  diction, 

appears  at  an  agent  or  attorney  of  the         In  Durham  v.  People,  67  III.  414,  it 

person  Interested.     Hoimer  v.  People,  was  held  that  a  description  of  lands  as 

06  III.  58.     See  also  McClure  v.  Mart-  those  upon  which  taxes  remained  due 

land,  34  W.  Va.  561.  and  unpaid  for  the  year  1871  and  pre- 
817 
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the  notice,  or  to  give  it  in  the  manner  prescribed  by  statute,  is 
fatal  to  the  vaUdity  of  the  proceedings,* 

The  owner,  by  entering  an  appearance,  however,  and  urging 
general  objections  against  the  rendition  of  judgment  for  taxes, 
waives  the  right  to  object  to  the  sufficiency  of  the  notice.*  The 
making  and  filing  of  a  delinquent  list,  containing  a  description  of 
the  property  against  which  the  judgment  is  sought  for  taxes,  is 
generally  an  essential  requisite  to  the  jurisdiction.' 

vious  years,  was  a  substantial  compll-  aflord   evidence  of  the  publication  of 

ance  with  the  statutorv   provision  re-  the  notice,  when  accompanied  by  proof 

quiring  luch  notice  to  state  the  years  that  the  paper  was  a  newspaper  puh- 

for  which  the  taxes  were  due.  liahed  in  the  county.     Durham  r.  Peo- 

In  Truman  v.  Robinson,  44  Cal.  633,  pie,  67  III.  414. 

It  was  held  that  a  proviEion  for  service  Where  publication  of  notice  is  proved, 

by  publication,  did  not  repeal  a  provi-  It  will  be  presumed  that  the  newspaper 

sion  previously  existing  for  service  by  in  which  it  was  published  was  one  of 

delivering  a    copy   to   the   person   or  general  circulation,     Kipp   t:  Collins, 

persons  to  be  certified.  33  Minn.  394. 

1.  Fortman  -v.  Rugglcs,  58  111.  307 ;  A  certificate  of   publication,  staling 

Charles  v.  Waugh,  3^  III.  315;  McKee  that  the  foregoing  was  duly  published 

V.    Champaign    County,    s3   ^'l-   477!  in  the  Peoria  "  Democratic  Press,"  im- 

Denller  v.   State,  4  Blackh  (Ind.)  159.  mediately  following  a  tax  list,  will  be 

See  also  Chiniquy  i>.  People, 78  111.  570.  held  to  refer  to  such  list,  and  it  will  be 

In  Elting  V.  Gould,  96  Mo.  535,  It  was  presumed  that  the  Peoria  "  Democratic 

held  sufEcTent  to  designate  the  owner  Press"  was  a  newspaper.     Jackson  c 

of  the  land  taxed,  bj'  the  name  disclosed  Cummings,  15  III.  449. 

by  recorded  deeds.  In  Fox  t.  Turtle,  55   111.377,11  was 

In  Scammon  v.  Chicago,  40  III.  146,  iield  that  wliere  notice  of  application 
It  w-aa  held,  where  a  newspaper  pro-  for  judgment  against  lands  for  taxes,  is 
prictor  published  a  daily  newspaper  pubfisbed  by  a  firm  or  by  a  corporation, 
and  also  a  Sunday  paper  of  the  same  a  certificate  of  one  of  the  partners,  or 
name,  which,  however,  was  not  deliv-  of  an  officer  of  the  corporation,  showing 
ered  to  the  regular  daily  subscribers,  the  oflicial  connection  of  the  person 
that  the  Sunday  and  daily  issues  must  making  it  with  the  newspaper.  Is  suffi- 
be  regarded  as  distinct  papers,  and  the  dent  to  prove  publication- 
publication  of  the  notice  in  a  Sunday  3.  People  v.  Dragstran,  too  III.  386; 
paper  will  be  sufficient.  People  v.  Sherman,  81  III.  165;  Mix  v. 

Rtcsaaitrof  Motlea. — In  all  cases  there  People,  106  111.  4:5 ;  English  t;.  People, 

must  have  been  notice,  either  actual  or  96  111.  ^66. 

constructive,  for  appearance,  to  confer  In  Warren  v.  Cook,  116  111.   199,  it 

jurisdiction  upon  the  court.     Fortman  was  held  that  the  filing  of  objectlor 


.  Ruggles,  5S  111.  307 ;  Charles  -v.  by  an  attorney  having  general  author- 
iVaugh,  35  III,  31; ;  McKee  v.  Super-  ity  to  appear  for  that  purpose,  must  be 
visors,  53  111.  477;  Chicago  v.  Wright,    regarded  as   an   entry  of  tbe  owner's 


% 


31  III.  193;  McKee  V.  Champaign  Coi 

'-    53lll.477;Dentleri'.State,4Blackf.  'In  Atlantic,  etc.,  R.  Co.  p.  Yavapai 

.    id.)  3,sS;PritchHrdv.Madren,34Kan.  County  (Arizona,  16S9},  11   Pac.  Rep. 

486;   Abbott  V.  Llndenbower,  43   Mo.  76S,  it  was  held  that  appearance  con- 

i6j.      And    see    i*fya,   this    title,   I»  stituted  a  waiver  of  all  objections  for 

Actions  in  Ptrionam ,  and  In  Actions  irregularities,  and  that  the  person  ap- 

in  Rem.  pearing  could  be  heard  only  as  to  the 

The  collector's  return  of  service  on  legality  of  the  tax. 

the   notice   of  condemnation   proceed-  %.  People  v.  Dragstran,   isolll.  386; 

inga,  is  not  conclusive,  the  notice  being  Spellman    -v.    Curtenlus,    13   111.  409; 

jurisdictional.      Riddle   v.   Messer,   84  Pickett  v.  Hartsock.  15   III.  379;  Mor- 

Ala.  336.  gan   v.  Camp,  16  111.   17c-   >lorrill  ■o. 

Froof  or  PabUeatknt.  —  Newspapers  Swarti,  39  III.  loS ;  People  v.  Otis,  74 

containing   notices  of   apg^lication  for  111.  384 ;  Charles  v.  Waugh,  3^  111.  315 ; 

judgment  against   delinquent    lands.  Fox  v.  Turtle,  55  III.  377;  Marsh  v. 

818 
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(4)  Procedure — (»)  OanwaUy. — In  the  absence  of  statutory  r^ula- 
tions,  the  procedure,  in  actions  to  enforce  the  collection  of  taxes, 
is  governed  by  the  rules  applicable  to  ordinary  actions ;  *  but, 
when  the  procedure  is  regulated  by  statute,  it  must  conform 
thereto.'  It  has  been  held  that  no  compromise  can  be  made  by 
subordinate  officers.^ 

The  action  is  usually  brought  in  the  name  of  the  political 
division  by  which  the  tax  is  imposed,^  though  the  officer  whose 
duty  it  is  to  prosecute  the  action,  is  sometimes  permitted  to  do 
so  in  his  own  name.'  The  duty  to  prosecute  the  action,  in  the 
absence  of  a  statute  to  the  contrary,  rests  upon  the  collector.* 

Chesnut,  14  III.  333 ;  People  t>.  BHslin, 
80  111.  433 ;  San  Diego  Countv  v.  Cali- 
fornia, etc.,  K.  Co.,  6j  Cal.  2S1;  Blei- 
dorn  V.  Abel,  6  Iowa  5. 

The  report  and  notice  Ig   the  founda- 
tion of  the  whole  proceeding.     Spell-  _   _        _ 
man  !■.  Curtenius,  13  111.  409;   Pickett  San   Luis   Obispo   County    v.   White 
V.  HartBock,  15  111.  179.  (Cal.  1891),  27  Pac.  Rep,  756;  Ward  v^ 

In  Chouteau  ».  Hunt,  44  Minn.  173,  Alton, 33  111.  App.475 ;  York  «.  Good- 
It  was  held  that  it  makes  no  difference,  win,  67  Me,  360 ;  State  v.  Tittmann.  loj 
under  a  statute  requiring  the  notice  to  Mo.  5^3;  Lockhart  ti.  Houston,  4^Tex. 
be  attached  toaliat  of  delinquent  taxes,  317;  Texas  Banking,  etc.,  Co.  v.  State, 
irhether  the  notice  precedes  or  follows  43  Tex.  636. 
the  list.  In  State  v.  Duncan,  3  Lea  (Tenn.) 

1.  State  -D.    Yellow    Jacket    Silver  679,  it  was  held  that  a  state,  county,  or 

Min.  Co.,  :4Nev.  320;  People  i-.  Cen-  city  may  file  a  bill,  for  the   enforce- 

tral  Pac.  R.  Co.,  83  Cal.  3^;  State  v.  ment  of  a  lien  for  taxes  due  It,  in  [13 

Duncan,  3  Lea  (Tenn.)  679.     And  see  own  name,  without  the  intervention  of 

Myers  11.  McRaj,  114  Mo.  377;  State  any  commissioner  or  other  officer. 

V.  Hannibal,  etc.,  R.  Co.,  113  Mo.  397;  Allen  given  to  a  city  for  unpaid  taxes, 

Boulware  v,  Otoe  County,  16  Neb.  36.  may  be  taken  from   her  by  statute  and 

Where  taxes  are  required  to  be  col-  vested  in  the  state,  and  when  this  i& 

lected   by  action,  the  procedure  Js  in  done.it  must  be  enforced   by  suit  in 

the  discretion  ol  the  legislature.   State  the  name  of  the  state.     State  v.  Van 

V.  Central  Pac.  R.  Co.,  31  Nev.  360.  Every,  75  Mo.  .s30. 

a.  McCallum    v.     Bethany   Tp.,   43  B,  Mortenseii    v.    West   Point   Mfg. 

Mich.  457;  Mix  v.  People,  &  111.  313.  Co.,  13  Neb.   197;  Lord  v.  Parker,  83 

And   see  Andrews   ti.   People,  75   111.  Me.530;  Hart  i'.  Tiernan.sgConn.sii. 

605 ;  Moran  v.  January,  47  Mo.  i65.  A  mere  clerical  mistake,  in   substi- 

S.   In  Nevada,  It  has  been  held  that  tuting  the  name  of  the  defendant  for 

neither  the  board  of  county  commis-  that  of  the  collector,  in  the  petition,  will 

(loners   nor  the  district  attorney  has  not  vitiate  it.     Gibbi  i>.  Southern  [Mo, 

authority   to    compromise.      State   *.  1893),  33  S.  W.  Rep.  713. 

Central  Pac.  R.  Co.,  9  Nev.  79;   State  In  Meyer  v.  Burritt,  60  Conn.  117,  it 

■0.   Central   Pac.  R.  Co.,  10   Nev.  47;  was  held  that  where,  after  suit  brought 

State  V.  California  Min.  Co.,   15  Nev.  for  the  collection  ofa  tax,  the  collector 

334.     See  also  State  11.  California  Min.  payi  to  the  communities   or   districts, 

Co.,  13  Nev.  389.  taxes  due  from  the  taxpayer,  the  court 

In  Missouri,  it  has  been   held  that  may  properly  admit  such  communities 

the  county  court  has  power  to  com-  or  districts  as  parties  plaintiff. 

promise   a   disputed   claim   for   taxes.  In  Gonxales  v.  Lindsay,  30  La.  Ann. 

St.  Louis,  etc,  R.  Co.  v.  Anthony,  73  10S5,  it  was  held  thai  the  police  jury  of 

Mo.  431.  a  parish  is  not  the  necessary  party  to  a 

In  Mix  v.  People,  116  III.  365,  It  wu  suit  brought  by  a  state  Ux  collector,  for 
held    that   where    an  assessment    has  the  recovery  of  parish  taxes- 
been    illegally  compromised,  and  the  <.  Lockhart  v.  Houston,  45  Tex.  317; 
amount   agreed  upon  has  been   paid,  Webster  v.  Chicago,  63  III.  303 ;   Put- 
the  payment  so  made  should  be  de-  man  v.  Fife  Lake  Tp, 45  Mich.  125. 
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Other  officers,  however,  are  sometimes  appointed  to  conduct 
actions  to  enforce  the  collection.* 

It  has  been  held  that  causes  of  action  for  non-payment  of  taxes, 
imposed  by  different  political  bodies,  could  not  be  joined  in  the 
same  action  ;*  nor  for  taxes  imposed  for  different  periods.*  Sev- 
eral causes  of  action,  when  properly  joined,  must  be  separately 
stated,  and  must  all  belong  to  one  class,  and  affect  all  the  parties 
to  the  action.* 

(t)  FUadlagt  sad  ?ro^ — The  complaint  or  declaration  should  show 

And  see  People  v.  Briilln,  So  III.  \ix  \  Cal.    393 ;  People  -v.  California  Pac, 

Ward  V.  Allon,  33  III.  App.  475;- Parka  etc^  R.  Co.  (Cal.  1890),  33   Pac.  Rep. 

■u.  Miller,  48  III,  360;  Schaeffer  -o.  Peo-  310.  And  see  Los  Angeles  v.  Ballerino 

nle,  60  III.  179;   state  v.  Hamilton,  94  (Cai.  1893),  32  Pac.  Rep.  581. 

Mo.  544; Thatcheri'.  Powell,  6  Wheat.  Under   the   Coimtciicut    statutes,   a 

(U.  S.]  137.    The  complaint  or  petition  collector   who   has   settled    for    taxei 

-must  show  the  Hrht  to  sue.     Bavs  11.  due  the  state,  town,  anil   city  respec- 

Lapidge,  53  Cal.  ^I.  tivel}r,   becomes   entitled   to  all   their 

In  Hills  V.  Chicago,  60  111.  86,  it  was  liens,  and  should  bring  but  one  suit 

_  held  that  under  the  constitution  of  llli-  to  enforce  them.     Hart  v.  TIeman,  59 

'  noil.,  the  court  could  not  render  a  judg-  Conn,  JJI. 

mentfor  the  sale  of  real  eatate  for  taxes.  In  Wheelcru-  Wilson,  57  Vt,  157,  it 

upon  an  application  of  anv  other  person  was  held  that  an  action  b;  the  collector 

-than  the   officer  whose  dutj  it  was  to  against   a   delinquent   t&xpajer,  is  an 

make  such  application.     But  in  Mii  v.  action  olaisumfiiit,  underthe  Vermont 


People,  116  111.  365,  it  was  held  that 
where  a  suit  to  foreclose  a  tax  lien  was 
brought  by  an  attorncj  at  law  occupy- 
ing no  ofEclal  position,  and  nearly  two 
jears  elapsed  before  the  landowner  en- 
tered a  motion  to  dismiss  the  suit,  for 
want  of  authority  the  motion  would  be 
overruled. 

In  SUte  «.  Hill,  70  MUs.  106,  it  was 
tield  that  an  action  for  taxes  could  not 
be  maintained,  where  there  was  no  one 
authorized  to  prosecute  it. 


:,andthatacountdue  the  collect- 
or as  an  individual,  may  be  joined  with 
that  for  the  tax  in  the  same  action. 

a.  State  V.  Yellow  Jacket  Silver 
Min.  Co.,  14  Nev.  330;  Davenpoit  v. 
Chicago,  etc.,  R.  Co.,  38  Iowa  633. 

Under  the  Nevada  statutes,  taxes 
due  the  state  on  the  proceeds  of 
mines,  for  the  different  quarters  of 
each  year,  cannot  beunlted  in  the  same 
cause  of  action ;  each  separate  tax,  con- 
itltutes   a   separate   and    independent 


It  has  been  held  in  Mmine,  that  the     liability.     State  v.  Yellow  Jacket   Sil- 


rlght  of  an  officer  to  sue  1 

tested  only  by  plea  hi  abatement.    Kel- 

lar  V.  Savage,  30  Me.  199. 

1.  See  State  v.  Hobart,  11  Nev.  408 ; 
State  V.  Central  Pac.  R.  Co^  10  Nev. 
47 ;  Beers  v.  People,  83  111.  ^;  People 
V.  Central.  Pac.  R.  Co.,  43  Cal.  398. 


Min.  Co.,  14  Nev.  iiD.  And  stat- 
utes providing  that  such  taxes  ta»j  be 
collected  In  the  same  manner  as  other 
taxes,  do  not  prevent  a  quarterly  col- 
lection, though  other  taxes  are  col- 
lected yearly.  State  i>.  Eureka,  etc., 
Min.  Co.,  8  Nev,  15;  State  v.  Califor- 


.  ..           „,  '■■  15; 

IS  been  held  In /;/ifi>7i>,  that  upon  nla  Min.  Co.,  13  Nei 

«  refusal  of  the  properofficer  to  act,  the  In  jVijji>tir>,  all  lands  owned  by  the 

county  board  may  Institute  the  neces-  same  person  may   be  included  in  one 

■sary  proceedings.     Ward  *.  Alton,  13  petition,  and  in  one  count  thereof,  for 

111.  App.  47c.  all  taxes  of  all  years  remaining  due  and 

In  Nevada,  the  attorney  general  has  unpaid.     See  State  v.  Rau,  93  Mo.  116. 

-entire  control  of  all  tax  suits  on  the  part  4,  People  r.  Central  Pac  R.  Co.,  83 

of  the  slate.     Other  attorneys  may  ap-  Cal.  303. 

pear  with  his  consent,  but  not  other-  In  Shaln  v.  Markham,  4  J.J.  Marsh. 


■wise ;  but  an  attorney  thus  appearing,     {Ky.)  578; 
will  be  presumed  to  have  done  so  with 
his    consent,    unless    the    contrary   ia 
«hown.     State  i>.  California  Min.  Co., 
13  Nev.  303. 
S.  People  V.  Central  Pac.  R.  Co.,  83 


Am.  Dec.  331,  It  was  held 
(o  oe  error  10  issue  a  joint  summons,  in 
an  action  for  taxes,  against  several  de- 
linquents, for  failure  to  furnish  the  com- 
missioners with  a  list  of  their  taxable 
ptoperty. 
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a  prima  facie  valid  tax,*  and  the  property  against  which,*  and 

the  person  upon  whom,'  it   is  a  charge.     It  should  show  the 
jurisdiction  of  the  court  over  the  subject-matter,*  and  that  the 

1.  Ottawa   Gas   Llcht,  etc.,   Co.   v.  the  recoverv  Is  sought  under  the  stitute 

People,  138  III.  336;  People  ti.  Davis,  permitting  U. 

)l]  III.  371.     And  see  Mix  v.  People,         In  Pritchard  v.  Madren,  14  Kan.^Se, 

111  IH.  64:.     But  see  State  -a.  Rau,  93  it  was  held  that  the  failure  to  state  the 

Mo.  1 16.  name  of  the  true  owner  of  the  land,  in  ■ 

.In  People  v.  Central  Pacific  R.  Co.,  petition  and  judgment,  docs  not  vitiate 

83  Cai.  393,  it  was  held  that  the  suffi-  the  proceedings. 

ciencv  of^a  complajnt  in  an  action  to  re-        Unknown  Ownan.-^ In  State  i>.  Staley, 

«over  delinquent  taxes,  must  be  tested  76  Mo.  ij8,  it  was  held  that  where  per- 

by   the  rules   r^ulatlng  pleadings   In  sons  unknown  are  made  parties  defend- 

<IvjI   actions,   notwithstanding   special  ant  to  a  luil,  for  the  coilectlon  of  back 

provisions  therefor.     See  also  People  v.  taxes,  it  must  he  alleged  in  the  petition 

CaUfornla  Pac.  R.  Co.  (Cal.  1890),  33  and  recited  in  an  order  of  publication, 

Pac.  Rep.  310;  Putman  v.   Fife   Lake  that  there  are  persons  interested  whose 

Tp.,  45  Mich.  115.  names  are  unknown,  and  their  interests, 

S.  People   -u.  Central    Pac.  R.   Co.,  and  the  manner  in  which  the/  were  in- 

8j  Cal.  393;  People  v.  California  Pac.  tcrested,  must  be  described  so  far  as  can 

R.  Co.  (Cal.  1890),  33  Pac.  Rep.  310;  be  ascertained. 

Vaughan    v.    Daniels,    98    Mo.    330;        4.  People  v.  Davis,  111  III.  173;  Ot- 

Vaughan  P.Noyes(Mo.i889),  II  S.W.  tawa   Gas   Light,  etc.,  Co.  v.  People, 

Rep.  574.     And  see  People  f.  Cone,  48  138  III.  336;  People  v.  Central  Pacific 

Cal.  437;  Ottawa  Gh»  Light,  etc.,  Co.  R.  Co.,  83  Cal.  393;  Rockland  v.  Farns- 

■o-  People,   138   111.  336.     Vagueness  of  worth,  83  Me.  3z8. 

-description  of  the  property  taxed,  In  a         It   must  be   made  to  appear  that  all 

tax  bill,  \»  fatal.    Jefferson  v.  Whipple,  the   statutory   requirements   have  been 

71  Mo.  519.  complied  with.     North  Tonawanda  v. 

In  Pritchard  v.  Madren,  14  Kan.  486,  Western  Trans.  Co.,  1  Sheld.  (N,  Y.) 

it  was  held  that  the  omission  of  a  de-  371;  Young  v.  Lorain,  11  III.  637;  WIl- 

scription  of  the  land  and   the  name  of  liama  v.  State,  6  Blackf.  (Ind.)  315.  And 

the  owner,   from   the  title   of  A   peti-  see  Gregnon  j'.  Astor,  2  How.  (U.  S.) 

tion,   does   not   render   the   judgment  319.      And   the   burden   of  proof  rest* 

void,  where  the  land  is  luUy  described  with  the  complainant.  Hill  v.  Cromp- 

in  the  body  of  the  petition,  ton,  119  Mass.  376. 

In   State  r.  Hannibal,  etc.,  R.  Co.,         In  Den  v.  Iloboken  Land,  etc.,  Co., 

101  Mo.  136,  it  was  held  that  it  is  suf-  18  How.  (U.  S.)  273,  it  was  held  that 

ficient  to  set  out  the  mimt>er  of  miles  the  return   of  a   marshal,  that  he  has 

owned   by   a   railroad   company   in   a  levied  on  lands  by  virtue  of  his  warrant, 

designated  county,  but  that  the  petition  is  prima  fade  evidence  that  there  were 

need  not  state  the  number  of  miles,  if  no  goods  or  other  chattels  to  levy  on. 
it  gives  the  amount  of  the  railroad  tai        rorm  of  OompUlnt.— The  legislature 

levied  against  the  road  by  the  county,  has  power  to  prescribe  the  form  of  com- 

8.  People  f.  Central  Pac.  R.  Co.,  83  plaint  to  be  used  in  actions  for  the  re- 

Cal.  393;  People  v.  California  Pac.  R.  covery  of  delinquent  taxes,     Stockton 

Co.   (Cal.    1890),   13    Pac.    Rep.   310;  t>,  Weslern  Fire,  etc.,  Ins.  Co.,  73  Cal. 

"■  "■      '  ....         "   .  ---       .     [  where  the  statute  prescribes 

ary  requisites  of  a  good  dcc- 

In  People  I'.  Winkelman,  95  111.  411,  laration,    no    other    need     be    added. 

it  was  held  that  a  declaration   in  an  Wheeler  u.  Wilson,  57  Vt.  157. 
action  for  taxes,  should  allege  that  the         In  State  -o.  Ran,  93   Mo.  116,  it  was 

defendant  was  the  owner  of  the  for-  held  that  the  cause  of  action  must  be 

feited  property  at  the  time  the  tax  was  set  out  in  the  petition,  ai 

required  to  tie  assessed.     See  also  Big-  tax  bill.     See  also  Kenti 

S'ns  Ti.  People,  96  111.  381  ;  Bowman  v.  Co.  v.  Pendleton  County  ( K 

eople,  114  111.  474.  .  S.  W.  Rep.  176. 

In  State  v.  Sloss,  87  Ala.   119,  it  was        In  Ewing  v.  Robeson,  15  Ind.  36,  it 

held    that  a  complaint   in   an    action  was  held  that  ataxduplicate  isnot  such 

against  an    agent,  for   taxes    assessed  a  written  instrument  as  to  make  It  nec- 

agalnst  his  principal,  must  show  that  easarj'  that  a  copy  thereof  should  be 
3sC.  ofL.— II                        821 
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property  is  delinquent.*  It  need  not  aver  how  and  by  whom  the 
levy  and  assessment  were  made;*  nor  need  it  negative  ^defenses 
arising  subsequent  to  the  inception  of  the  tax,  as  its  remis- 
,  aion,  etc' 

Where  one  desires  to  object  to  the  rendition  of  judgment 
against  delinquent  lands,  he  must  show  his  interest  in  the  prop- 
erty,* and,  where  exemption  from  taxation  is  relied   upon,  the 

facts  which  render  the  property  exempt  must  be  pleaded.'  Ob- 
jections to  the  form  of  pleading  must  be  raised  by  demurrer.* 

filed  with   a   pleading   baeed   upon,  or  138  III.  336;  Kansas  ii.  Johnson,  78  Mo. 

referring  to  it,under  the /Bi/iajia  code.  661.      And    we   People   v.    Todd,    33 

1.  People  f.  Central  Pac.  R.  Co.,  83  Cal.  181. 

Cal.  393;  People  v.  California  Pac.  R.  In  Vt^el  v.  Vogler,  78   lod.  353.  U 

Co.  (Cal.  1890),  23  Pac.  Rep.  31D;  Lock-  was  held  that  a  complaint  in  an  action 

hart  V.  Houston,  45  Tex.  317;  Clegg  v.  for   omitted    taxes,   afterwards    placed 

State,  41  Tei.  6m.  upon   the  duplicate  list  for  collection. 

A  petition  in  a  suit  for  the  recovery  must  specifically  aver  by.  what  officer 

of  back  taxes,  ihould  expressly  allege  and  under  what  circumstances  the  as- 

that  the  land  h'ad  been  returned  delin-  sesBment  was  made.     See  also  State  v. 

quent,  or  had  been  forfeited  to  the  slate  ;  Howard,  So  Ind.  466. 

but  where  such  facts  may  be  gathered  '  B.  People  o.  Todd,  33  Cal.  181 ;  Ap- 

from  its  allegations,  the  peUtlon  will  be  lin  v.  Slowman.  84  Mich.  ilS. 

good  after  verdict.     Wellshear  v.  Kel-  *.   People  v.  Quick,  87  111.  435. 

ley,  69  Mo.  343;   Ricker  if.  Brooks,  155  In  Hess  v.  People,  84  III.  247,  il  was 

MaEB.  400.  held  that  the  court  has  power  to  make 

In  Fisher  v.  People,  84  111.  491,  it  was  a  rule  limiting  the  time  for  filing  ob- 

held  that  the  notice  of  application  for  jectjons   to    judgment,   against    delin- 

judgment    against   delinquent   lands,  quent  land,  for  taxes,  and  may  enforce 

should  designate  the  ^ears  for  which  the  same  by  refusing  to  entertain  them 

the  taxes  are  unpaid,  with  such  certain-  after  the  expiration  of  the  time  fixed, 

ty,  that  one  who  reads  it  may  readily  Wfto  May  Kara  to  Tacata. — In   Swan 

determine  for  what  year  or  years   the  v.  Knoiville,  11   Humph.  (Tenn.)   130, 

taxes  in  any  particular  tract  were  de-  it   was    held   that  one   who   was   the 

linquent.     But  in  Williams  -u.  Hudson,  owner  of  lands  al  the  time  the  report 

93  Mo.  524,  It  was  held  that  the  omis-  of  delinquency  was  made,  has  the  right 

slon  to  state  one  of  the  years  for  which  to  appear  aod  move  the  court  to  vacate 

taxes  were  due,  tn  a  noUcc  of  proceed-  a  judgment  rendered  thereon. 

ings  for  the  foreclosure  of  a  tax  lien  for  0.  See  Caifo,  etc.,  R.  Co,  v.   Parks, 

taxes  of  several  years,  is  not  material.  32   Ark.   131;  Andrews  -v.  People,  73 

PenalUei.~A  complaint  in  an  action  111.  605 :  Olcott  v.  Sute,  10  111.  481. 

for  Uxes  to  which  a  penalty  has  been  6.  Ottawa   Gas   Light,   etc.,   Co.   u. 

added,  must  show  how  and  when   the  People,  138  111,  336;  St.  Louis,  etc.,  R. 

defendant    became    Indebted    for    the  Co.  v.  Anthony,  73  Mo.  431.     And  see 

taxes,  and  how  and  when  the  penalty  Sterling  Gas  c5o,  v.  Higby,  134  III.  557. 

was  added  to  the  amount.     People  v.  In    Sute   v.    Yellow   Jacket   Silver 

Central  Pac.  R.  Co.,  83  Cal.  393,  Min.  Co.,  14  Nev.  220,  it  was  held  that 

Demand  iJid  noUoa   must  be   shown  a   demurrer   may  be   interposed   to   a 

whare  required.     Lockhart  v.  Houston,  complaint  in  an  action  for  the  collec- 

45  Tex.  317.  And  see  Mayhew  I'.  Davis,  tion  of  delinquent  taxes,  upon  any  of 

4  McLean  (L'.  S.)  113.  the  grounds  of   demurrer  in  ordinary 

Under  the  Afoine  statute,  a  defendant  civil  actions, 

in  atax  suit  Is  not  liable  for  the  costs  of  AmandmanM. — In   Greer  -u.  Coving- 

the  action,  or  any  part  thereof,  unless  it  ton,  83  Ky.  410,  it  was  held  that  the 

appears  that  payment  of  the  taxes  had  .only  limitations   on  the  discretion  of 

been  duly  demanded,  prior  to  the  com-  the  court  Co  permit  the  amendment  of 

mencement  of  the  action,  and  refiised.  the  pleadings  In  an  action  for  taxes,  is 

York  V.  Goodwin,  67  Me.  260.  that  the  amendment  must  be  in  fur- 

a.  Lockhart  -v.  Houston,  45  Tex.  317;  therance  of  justice,  and  must  not  sub- 
Ottawa  Gaa  Light,  etc,  Co.  v.  People,  stantially  change  the  claim  or  defense. 
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It  rests  with  the  plaintiff  to  show  a  lawful  levy  ^  and  assess- 
ment,*  The  requisite  facts  may  be  shown  by  the  production  of 
the  records.' 

The  delinquent  list  or  assessment  roll  is  made  by  statute,  in 
some  states,  prima  facie  evidence  of  the  facts  necessary  to  main- 
tain  the  action.*  The  general  presumption  that  a  public  officer  has 
performed  his  duty,  applies  to  the  assessor  and  other  revenue 
officers.^  The  burden  of  proof  is  upon  the  taxpayer,  when  he 
desires  to  dispute  the  truth  of  the  facts  shown  by  the  record.* 

(a)  iMUuM. — The  legislature  has  power  to  limit  the  defenses 
which  may  be  made  to  a  tax  suit,'  but  only  so  far  as  the  defenses 

1.  People  11.  Central  Pac.  R.  Co.,  S3  pie,  78  111.  560^  Mix  v.  People,  Si   III. 

Cal.  393;  People  r.  California  Pac.  R.  "     "■      ■               ^       . 
Co.    (Cal.    1890),    33   Pac.  Rep.   310; 

Louisville  v.  Louisville  Gas  Co.   (Ky.  111.  545;  Peoplei 

1893),  a  S.  W.  Rep.  550;  North  Ton-  Fiehert^.  People 

awanda    v.    Western     Trans.   Co.,    1  Fife   Lake   Tp.,  4j'Mich.' 125;  Sute  !> 

SheId.(N.Y.)  371,  Maloney,   113   Mo.  367 ;  State  v.  Rau, 

9.  State  V.  Washoe  County,  14  Nev.  93  Mo.  116.   And  see  Powers  v.  Pennj, 

141;  People  V.  Central  Pac.  R.  Co.,  83  59  Mis*.  5. 

Cal.  393;  People  v.  California  Psc.  R.  Such   statutes   are   not    unconstitu< 

Co.  {Cal.  i8go),  J3  Pac.  Rep.  310;  Peo-  tional.     Andrews  Ti.  People,  75  III.605; 

pie  i>.  Reynolds,  38  Cal.  108 ;  People  is.  Burbank  v.  People,  90  III.  554. 

Cone,  48  Cal.  437 ;  Holden  -a.  Eaton,  7  In   Los    Angelee    v.    Los    Angeles 

Pick.  (Mass.)  [5;  Lockhartr.  Houston,  Water  Works  Co,  49  Cal.  638,  it  was 

45  Tex.  317 ;   Clegg  v.   State,  43  Tei.  held  that  a  delinquent  list  is  not  frima 

611.     And  aee  People  v.  Flint,  39iC«l.  facie  evidence  of  the  correctness  of  the 

670;  People  11.  Goldtree,  44  Cal.  333.  prior  proceedings  by  which  the  tax  was 

>.  See  Scott  v.  People  (IH.  iSgaJ,  33  leTied  and  assessed. 

N.  E.  Rep.  iSo;  Hosmerti.  People,   96  B.  Durham  i>.  People,67  III.414;  Mix 

III.    58;    Mix    V.    People,  86  111.  313;  ».  People,  86  11!.  311;  Buck  7-.  People, 

Bristol  I'.  Chicago,  12  111.  587;  Muske-  78  111.  560;   Scott  v.  People  (111.  1891), 

gon  r.  Martin  Lumber  Co.,  86  Mich.  33  N.  E.  Rep.  iSo;  Beers  11.  People,  83 

6is;  Den  v.  Helmes,  3   N.  J.   L.  600;  HI.   488;  Mii  v.  People,  8i    111.   118; 

Slieldon  u.  Van  Buskirk,  3  N.  Y.   473;  Shelbyville  Water  Co.  v.  People.  140 

San  Gabriel  Valley  Land,  etc.,  Co.  ti.  111.  545.     And  see  State  i;.  Richardson, 

Witmer,  96  Cal.  613;   State  v.  Eureka,  77  Mo.  5S9. 

etc.,  Min.  Co.,  S  Nev.  Ij.  6.  Durham  ^.People,  67  111.  414;  Mix 
In  Hopper  17,  Malleson,  16  N.  J.  Eq.  *.  People,  86  111.  312  ;  Buck  -u.  People, 
381,  it  WHS  held  that  a  recital  in  a  Ux  78  III.  560;  Chiniquy  v.  People,  78  111. 
warrant  of  the  words,  "Whereas  it  ap-  570;  Peoples,  Givens,  113  HI.  351;  An- 
pears  to  the  mayor  and  aldermen  of  drews  v.  Rumsey,  7s  III.  1598;  Mix  f. 
the  city  of  Paterson  that  an  assessment  People,  81  HI. 118;  Sherril't  f.  Hewett, 
of  four  dollars  was  made  against  the  13  N.  Y.  Supp.  498;  59  Hun  (N.  Y.) 
estateof  M.',"  was  not  legal  evidence  of  6ig.  And  see  Milter  i>..Hurford,  13 
the  tact  of  an  asseGsment  and  the  de-  Neb.  13 ;  People  v.  Seymour,  16  Cal. 
mand  of  payment.  332  ;  76  Am.  Dec.  jsi ;  Wattles  t'.  La- 
in Mix  V.  People,  \ii  111.  641,  it  was  peer,  40  Mich.  614. 
held  that  a  Ubulaled  statement  pre-  In  Miller  v.  Hurford,  13  Neb.  13,  it 
pared  by  a  county  clerk,  containing  a  was  held  that  an  answer  which  admits 
computation  of  the  taies  due  and  un-  the  assessment,  but  claims  it  to  be  ille> 
paid  as  shown  by  the  collector's  books  gal  for  certain  causes  therein  set  forth, 
of  certain  towns,  is  admissible  as  evi-  shifts  the  burden  of  proof  as  to  the 
dence  In  a  lax  suit.  assessment  upon   the   party  charging 

4.  People  V.  Donnelly,  58  Cal.  144;  the  illegality. 

Modoc   County   v.   Churchill,   75  Cal.  7.  People  u.  Wilkerson,  1  Idaho  619; 

17a;    Durham   v.   People,  67  111.  414;  Stale  t^.  Central   Pac.  R.  Co.,  ii  Nev. 

Bristol   V.   Chicago,   13  III.  587;  Hos-  a6o;  DeTreville  i'.  Smalls, 98  U.  S.  ?t;. 

mer  i>.  People,  96  111.5^;  Buct  v.  Peo-  And   see  Mix  v.  People,  it6   111.  i'lj; 
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excluded  are  based  upon  irregularities  or  formal  defects.*  In 
the  absence  of  such  legislative  restrictions,  any  defense  may  be 
made  to  an  action  for  taxes  that  could  be  made  to  an  ordinary 
action* 

The  absence  of  jurisdiction  over  the  person  or  property  taxed,* 
the  fact  that  the  property  taxed  was  of  right  exempt  from 
taxation,^  the  absence  or  illegality  of  an  assessment,"  or  any 

MuskcKon  V.  Martin  Lumber  Co.,  • 

t  the  p< 
for  a 

judgtnetit  for  the  is 
a  Bubsequent  applicatfon.  An- 
drews V.  People,  IS  111-  605.  tv  v.  Winona,  etc.,  Land  Co.,  40  Minn. 
The  burden  of  proof  tB  upon  the  tax-     s'la;  St.  Louis  County  i?.  Nettleton,  3" 


payer    to   show   that    the   Informality     Minn.  356;  Houston  County  r.  Jes 

~  '"ich  prevented  the  collection  of  a  tax     23  Minn.  553  ;  Olmsted  County  t-.  bar 

a  previous  year  still  exists.  In  an  ac-     Ixr.ji  Minn.  J56;  Chisago  County  v 


which  prevented  the  collection  of  a  tax     23  Minn.  553  ;  Olmsted  County  t- 
of  a  previous  year  still  exists.  In  an  ac-     ber.ji  Minn.  256;  Ch'  "       " 
tion  for  it*  co'Uection  In  a  subsequent     St.  Paul,  etc.,  R.  Co., : 


year.  People  v.  Chicago,  etc.,  R.  Co.,  B.  McCril11ii>.  Mansfield, 64  Me.  198, 
140  111.210.  Evidence  in  a  tax  suit,  that  the  de- 
The  legislature  has  the  power  to  pro-  fendant  had  retired  from  the  firm  on 
vide  that  a  former  recovery  shall  not  which  the  tax  was  Imposed,  before  it 
constitute  a  defense  to  an  action  to  re-  was  assessed,  and  thereafter  retained 
cover  taxes.  State  v.  Central  Pac.  R.  no  interest  in  the  firm  or  in  the  prop- 
Co.,  ai  Nev.  260.  erty  taxed,  is  admissible,  under  a  gen- 
In  Biggins  V.  People,  106  111.  270,  it  eral  denial.  Washburn  v.  Walworth, 
was  held  that  a  judgment  in  a  suit  at  133  Mass.  499. 

law,  which  exonerated   the  defendant  The  collector's  return  of  service  in- 

Irom  liability  for  back  taxes,  penalties,  dorsed  on  the  notice  in  an  action  for 

interest  and  costa,  does  not  bar  a  suit  in  taxes,  is  not  conclusive  on  the  owner, 
and  he  may  show  that  in  fact  he  was 
not    served.       Riddle     v.    Measer,    84 

costs,  etc.  Ala.  236. 

In  People  v.  Chicago,  etc.,  R.  Co,,  *.  Burcham  v.  Terry,  55  Ark.  398; 
140  111.  210,  It  was  held  that  under  a  SUte  i>.  Wesleyan  Cemetery  Assoc..  11 
statute  providing  that  where  the  collec-  Mo.  A  pp.  s6o;  State  v.  Central  Pac. 
tion  of  taxes  is  prevented  by  any  erro-  R.  Co.,  21  Nev.  247.  And  see  Hous- 
neous  proceeding,  the  amount  of  such  ton  County  r?.  Jessup,  12  Minn.  jjj. 
taxes  may  be  added  to  the  taxes  on  such  The  fact  that  lands  against  which 
property  for  any  subsequent  year,  the  taxes  are  sought  to  be  enforced,  are  ex- 
judgment  rendered  in  favor  of  a  delin-  empt  from  taxation,  does  not  affect  the 
quent  taxpayer  on  account  of  an  infor-  jurisdiction  of  the  court  in  which  pro- 
mallty  in  the  assessment,  is  no  bar  to  ceedings  are  brought  to  try  and  deter- 
an  application  for  judgment  for  the  mine  the  legality  of  the  lax,  under  the 
same  taxes  the  following  venr.  Miimesola  statute,  Chisago  Countv  1: 
St.  Paul,  etc.,R.  Co.,  37  Minn.  i09;'Bnd 
the  court  may  refuse  to  set  aaide  a 
Nev.  347;  State  v.  Central  judgmentfor taxeson thatground.  Ait- 
"  ""  ■.  94;  People  V.  kin  County  v.  Morrison,  25  Minn,  295. 
"  ■  "  In  Scholelield  t:  West.  44  La.  Ann, 
I  taxpayer  who 
Irevitie  v.  S mall  1, 98  U.  S.  517.'  pays  taxes  upon  his  property 'a«»esaed 
A  law  authorizing  a  judicial  pro-  in  the  name  of  some  other  person,  is 
ceeding,  by  which  rights  of  property  estopped  from  disputing  the  correct- 
might  be  divested  or  affected,  without  ness  of  the  assessment. 
giving  the  owner  the  right  to  contest  D.  People  v.  Nichols,  49  III.  517; 
every  material  allegation  involved  Oteri  v.  Parker,  43  La.  Ann.  374*, 
therein, woulddeprlvehimofhis prop-  Davis   v.   Vanarsdale,    59   Miss.  367; 
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Other  defect  rendering  the  tax  wholly  invalid,'  is  always  a  good 
defense. 

Payment  of  the  tax  before  suit  is  a  bar  to  a  recovery  ;*  but 
payment  under  an  illegal  assessment,  is  no  bar  to  a  recovery, 
founded  upon  a  subsequent  valid  assessment.'  Matters  which 
could  and  should  have  been  set  up  at  an  earlier  stage  of  the  pro- 
ceedings and  before  action  brought,  are  not,  as  a  rule,  available 
by  way  of  defense  to  the  action  for  the  recovery  of  the  tax.* 

A  party  resisting  judgment  against  his  property  for  taxes, 
cannot  raise  an  objection  which  does  not  apply  to  his  property, 
but  only  to  that  of  others  who  do  not  object  ;*  nor  can  he  plead 
a  set-off.*     Upon  a  suit  for  the  collection  of  taxes,  the  validity 

Adami  v.  Vicksburg  Bank  (Ml(s.  1890],  that  the  taxes  are  high,  where  there  is 
10  So.  Rep.  102 ;  State  v.  Central  Pac.  no  unfairness  or  injustice  in  the  assess- 
R.  Co.,  7  Nev.  99;  Western  R.  Co.  v.     ment,  and  no  Inequality  in  the  t 


Nolan,  ^8  N.  Y.  513.  imposed.     Buck  v.  People,  78  111.  560; 

A  defective  assesBment  roll  mar  be     Spencer  v.  People,  68  111.  510. 
introduced  on  the  trial  of  a  tax  suit,  to         In    Houston   County   v,  Jessup, 


show  that  the  taxes  were  not  legally  Minn.  551,  it  was  held  that  the  objec- 

Bssessed;  but  it  cannot  avail  in  a  col-  tlon  that  the  county  commissioners  did 

lateral  attack  o:  .-%-..  .,.,.. 

Foote,  39  Cal.  . 

1.  See  Otter  ,  .      . 

elder,  47  Minn.  513 ;  St.  Louis  County  ceedings  to  enforce  the  payment  of  a 

V.  Nettleton,  22'Mtnn.  356;  St.  Loufs  tax;  but  should  be  made  by  ohjection 

County  V.  Smith,  13  Minn.  356;  Nash-  on  motion  to  dismiss  the  proceedings 

ville  V.  Weiser,  S4  111-  146 ;  Blanchard  before  answering. 

V.  Powers,  43   Mich.  619;   Silsbee   v.        In  Clayton  v.  Chicago,  44  111.  380,  it 

Stockle,  44  Mich.  j6i.  wBsheldthat  the  question  St  to  whether 

■.  Chauncey   v.  Wass,  35   Minn,  i;  the  collector  gave  notice  that  he  would 

HcDougall  V.Brazil, 83  Ind. 311 ;  Drlg-  levy  on  personal  property  in  derault  of 

Sn  V.  Cassady,  71   Ala.  519 ;  Pope  v.  the  tax,  and  as  to  the  sufficiency  of  the 

aeon,  33  Arlt.  644 ;  Craig  v.  Flanagln,  notice  If  given,  is  wholly  immaterial, 

31  Ark.  319;  Powers  v.  Penny,  59  Miss,  on  an  application  for  judgment  against 

5;  Davit  V.  Vsnarsdale,  59  Mus.  367.  lands  for  taxes. 
And  see  smfra,  this  title,  Paymtni.  In  Lehman  v.  Robinson,  59  Ala.  310, 

But  the  terider  muit  be  of  the  whole  it  was  held   that  where   complaint   is 

amount  ihK.     See  Driggersu.  Cassady,  made  that  an  assessment  is  excessive  , 

71  Ala.  539.     And  see  sufra,  this  title,  or  Illegal,  it  should  not  be  collected  by 

Payment.  coercive  process  until  the  county  com- 

8.  North    Carolina    R.   Co.    v.  Al-  missioners  have  acted  in  the  case,  but 

amance,  83  N.  Car.  363;   Wilmington  upon  their  failure  to  do  so,  the  courts 

R.  Co.  !>,  Brunswick  County,  72  N.  Car.  may   be    called  upon   to   redress    the 

to;   Wilmington   Bridge   Co.   v.   tfevi  wrong. 

Hanover  Co.,  73  N.  Car.  15 ;  Richmond,        e.  Buck  v.  People,  78  111.  560 ;  Chin- 

etc.,   R.  Co.  V.  Brogden,    74   N.   Car.  iquy  v.  People,  78    III.  570;  Gage   v. 

707 ;  Wayne  v.  Savannah,  j6  Ga.  488.  Busse,  7  111.  App.  433. 

4.  See  Mix  v.  People,   m6  III.  365;         Thus,  a  misdescription  or  defective 

English  V.  People,  96   111.  566;   Leh-  description  of  a  tract  of  land  by  an  as- 

man  v.   Robinson,  59  Ala.  330;    Peo-  sesaor,  will  not  affect  the  tax  imposed 

[lie   V.  Whyler,   41  .Cal.    351;    Rock-  upon   other   tmctB.     Buck  v.  People, 

and  V.  Rockland  Water  Co.,  83  Me.  78  III.  560.    Nor  vill  the  omission  of 

188;    Boothbay   *.   Race,  68  Me,  351;  other   property  in  the  same   iurisdlc- 

State  V.   Sadler,   31  Nev.   13;  Matter  tion.     Spencer  o.  People,  68  III.  510. 
of  McLean   (Supreme   Ct.),  6  N.  Y.        «.  Morris  ti.  Talnier,  39  La.  Ann.  47; 

Supp.  130.  Wayne  *,  Savannah,  561"         "    "'   " 

It   is  no  defei 
for  judgment  against  delinquent 


Wayne  «.  Savannah,  56  Ga.  448;  Sute 
application  i>.  Baltimore,  etc.,  R.  Co.,  34Md.  344; 
]uent  lands,    Apperson  v.  Memphis,  3  Flip.  (U.  S.) 
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of  the  organization  of  the  municipality  imposing  the  tax  cannot 
be  attacked,* 

In  some  cases,  statutes  of  limitation  have  been  held  to  apply 
to  actions  for  the  recovery  of  taxes  ;*  while  in  others,  it  has  been 
held  that,  though  the  statute  applies  to  suits  by  municipalities, 
it  does  not  apply  to  an  action  by  the  state.'  On  the  other  hand, 
it  has  been  held  that  actions  for  the  recovery  of  taxes  are  pro- 
ceedings for  the  enforcement  of  a  public  right,  against  which  no 
statute  of  limitation  runs.* 

(d)  AppUMtton  for  Jadgmest.— An  application  for  judgment  must  be 
made  at  the  time  named  in  the  notice  ;  previous  to  that  time  the 

364.     And  see  m/ra,  this  title.  Taxes  In  the  absence  of  a  Statute  of  Limita- 

Cisiinguished  from  Debts.  tions,  applicable  to  a   claim   for   taxes 

He  cannot  plead  set-off  against  the  due,  there  is  no  bar  to  such  claim,  ihort 

collector   personally   any    more    than  of  the  preEumpttonof  payment  after  the 

against  the  state.     Humpbrejs  v.  Pat-  lapse  of  twenty  years.     Perry  County 

ton,  II  W.  Va.  MO.  -n.  Selma,  etc.,  R.  Co.,  58  Ala.  546. 

In  Doriett  v.  Brown,  S3  Ga.  581,  tt  In  Los  Angeles  County  v.  Ballerlno 

was  held  that  where  tax  executions  be-  (Cal.  iSg3),  31  Pac.   Rep.  581,   it  was 

long  to  the  tan  collector  after  the  ei-  held  that  a  cause  of  action  for  delln- 

piration  of  hla  term  of  office,  they  are  ouent  taxes  is  not  within  the  Statute  of 

subject   to   existing   equities   between  Limilationi  with  reference  to  contract 

him  and  the  taxpayer,  and  he  or  his  obligations,  but  must  be  brought  within 

personal    representatives    may,    in    a  the  time  provided  for  action  on  a  Itabil- 

proper   case,  be  perpetually  enjoined  ity  created  by  statute. 

from  enforcing  them.  Penalties  imposed   for  delay  In  the 

1.  See  Wabash, etc.,  R.  Cell.  Drain-  payment  of  taxes,  fall  within  statutes 

age    Dist,,   134  HI.   3.84;   St.  Louis   v.  of  11ml Utions  applicable  to  the  recov- 

Snields,   6a   Mo.    247;    Mendenhall   i>.  cry  of  penalties  in   ordinary   actions. 

Burton,  4J  Kan.  570;  Briggs  i'.  Whip-  Louisville,   etc.,    R.   Co.   f.   Com.,   Sj 

pie,  7  Vt.  15;  Burt  v.  Winona,  etc,   R.  Ky.  198. 

Co.,  31  Minn.  471.  Statutory  provisions  that  the  admln- 

Nor  can  the  regularity  of  the  collect-  istrator  shall  not  be  held  to  answer  to 

or's  election  or  appointment  be  ques-  thesuit  of  any  creditor  of  the  deceased, 

tloned.  Odiornev.kand,  59N.  H.  504;  unless   it   is    commenced   within    two 

Law  V.  People,  87  111.  385 ;   Sullivan  ti.  years  from  the  time  of  his  qualification. 

State.  66  III.  75.  are  appKcable  to  suite  for  Uxes.    Rich 

9.  See  State  r.  Yellow  Jacket  Silver  ti.  Tuckerman,  lat  Mass.  mi. 

Mln.  Co.,  14  Nev.  -aaoj   Perry  County  8.  See   Brown   v.  Painter,   44   Iowa 

V.  Selma,  etc.,  R.   Co.,   58   Ala.  yb;-  368;  Des  Moinesip.  Harker,34lowa84; 

Burlington  v.  Burlington,  etc.,  R.  Co.,  State  v.  Henderson,  40  Iowa  343;  Jef- 

«Iowa  134;  Rich  V.  Tuckerman,  121  ferion  i/.  Whipple,  71  Mo.  519. 

ass.  in;  Condon  «.  Maynard,  71  Md.  4.  Greenwood  v.  La   Salle,   137  lit. 

601;  Gunther  v.  Baltimore,  55  Md.  457;  325.     And  see  McKenzle  v.  Wooley,39 

Redwood  County  v.  Winona,  etc.,   L.  La.  Ann,  944;  Reed  v.  His  Creditors, 

Co.,  40  Minn.  513;   San   Francisco  11.  39  La.  Ann,  iij. 

Luning,    76    Cal.    610;    Los   Angeles  In  Mercler  v.  New  Orleans,  43  La. 

County  f,  Ballerino  (Cal.  1893)133  Pac.  Ann.  1135,  it  was  held  that  a  Judgment 

Rep,  581 ;  Brown  -o.  Porter,  7  Humph,  for  city  taxes  is  notamoney  judgment, 

(Tenn.)  373;  San  Francisco  11.  Jones,  does  not  possess  the  attributes  of  an 

>o  Fed.  Rep.  1B8.  ordinary  judgment,  and  is  not  covered 

The  statute  runs  from  the  time  the  tax  by  the  prescription  Af  judgment  defined 

becomes  due  and   payable.     Condon  v.  in  the  civil  code. 

Maynard,  71  Md.  601.  In  Leeds  v.  Hardy,  43  La.  Ann.  810, 

A  promise  of  payment  takes  a  tax  out  it  was  held  that  the  securities  for  the 

of  the  statute,  the  same  aa  in  the  caseof  payment  of  city  taxes   are  prescriptj- 

Bn  ordinary  claim.    Perkins  T'.  Dyer,  71  ble,  though   the    tax   Itself   is  impre- 

MU.  421.  scriptible. 
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court  has  no  jurisdiction.*  The  statute  must  be  complied  with  in 
the  application  for  and  rendition  of  judgment.* 

(5)  The  Determination — (»)  In  AeUoa*  in  Paraonui. — An  ordinary 
money  judgment  terminates  a  personal  action  for  taxes.*  This 
judgment  is  enforced,  like  an  ordinary  judgment,  by  execution.* 
No  additional  force  attaches  to  the  judgment  from  its  having 
been  rendered  for  taxes.* 

(b)  In  AMloni  In  Ei*. — In  actions  in  rem  the  judgment*  and  exe- 
cution '  are  against  the  property  itself.  To  enable  the  court  to 
render  judgment,  the  record  must  affirmatively  show  facts  neces- 
sary to  the  jurisdiction,' 

The  form  of  the  judgment,  and  its  recitals,  when  prescribed 
by  statute,  must  be  substantially  complied  with  ;•  but  the  judg- 

1.  Pickett  V.  Hartsock,   15  III.  179;     personal,  : 


V.  Fonjthe,  96  Mo.  414.  0.  KeDtuckj   Cent.  R.  Co.  v.  Com., 

Up  to  that  time,  the  owner   has  a  92  Kj.  64;   Byrne  -v.  La  Salle,  113  III. 

right  to  paj'  the  taxes  charged  upon  581;  Greenwood  v.  La  Salle,  137  IIUsz;. 

the  property.     Pickett  v.  Hartsock,  15  Such  a  judgment  cannot  be  satisfied 

III.  379.  bj-  a  sale  as  under  a  judgment  in  a  pro- 

In  Chouteau  v.  Hunt,  44  Minn.  173,  ceedlng  in   rem.    Byrne  v.  La  Salle, 

It  wu  held  that  the  service  of  the  isjltl.  cSi. 

notice  and  delinquent   list  Is  complete  ~     *' 

with    the    last  publicatibn,   and    that 

jurisdiction    then    attaches,  and    that  see  St.  John  t>.  East  St.  Louis,  50  III. 

therefore  a  judgment  entered  twenty  93 ;  Chesnut  v.  Marsh,  13  III.  173. 

days   after  the  last  publication  is  not  In  Chesnut  -v.  Marsh,  la  III.  173,  it 

Toid,    though    erroneous.       See    also  was  held  tiiat  a  judgment  Tor  taxes  can- 

Kipp  ».  Collins,  33  Minn.  394.  not   be    impeached    because    rendered 

Ap^lCAHon  at  Snbaeqnent  Term. — In  against  the  owner  as  well  as  against  the 

Beers  v.  People,  83  lil.  488,  it  was  held  land;  thatpartof  it  charging  the  owner 

that  under  the  Illinois  statute,  the  col-  will  be  regarded  as,  surplusage. 

lector  may  apply  for  judement  against  T.  Allen  v.  McCabe,  93  Mo.  138.  And 


lands  for  taxes  at  the  May  term  ;  and     see  Brown  v.  Jolic 
"  '  T  any  cause  it  is  not  made,  or  judg-     v.  People,  36  111.  249. 

It  Is  not  recovered  at  that  term,  he        8.  Carlisle  V.  Watts.yS  Ala.486;  Drig- 


may   apply   at  any   subsequent   term,  gers  v.  Cassady,  71   Ala.  529;  Gunn  v. 

See  also  People  v.  Nichols,  49  111.  s'7.  Howell,  27  Ala.  663;  41  Am.  Dec.  785; 

I.  Browni..Hogle,3oIll.i[9;  Spell-  Territotrw.  Delinquent Tai List  (Arl- 

man  i>.  Curtenius,  13   111.  409;   Hough  zona,  1&87},  31   Pac.  Rep.  888;  Young 

V.    Hastings,   18    III.   312;    Marsh    j..  ii.  Lorain,   11  III.   637;  Kinney  r.  For- 

Chesnut,  14  111.  333;  Hope  v.  Sawyer,  sythe,  96  Mo.  414. 

14  111.  354;  Dukes  I'.  Rowley,  34  III.  Where  power  to  maintain  an  action 

310;    Essington  v.  Neill,  21   III.  139;  for  taxes  is  conferred  upon  a  court  of 

Morgan  v.  Camp,  17  111.  175;  Lane  v.  special    and    limited    jurisdiction,   the 

Bommelmann,  ai   III.  143.  powers  conferred  are  special   and  lim- 

Where  a  decree  is  entered  without  ited;  and  to  sustain  a  decree,  the  record 

authority,   it  cannot   be   subsequently  must    affirmatively    show    jurisdiction 

validated    by    entering    the    affidavit,  both  of  the  subject-matter  and  of  the 

Simms  v.  Greer,  So  Ala.  ^63  person.    Carlisle  v.  Watts,  78  Ala.  486. 

3.  Kentucky  Cent.  R.Co.i'.Com.,93  •.  Kipp  v.  Collins.  33  Minn.  394; 
Ky.  64;  Greenwood  v,  I  a  Salle,  137  GilSllan  v.  Hobart,  34  Minn.  67;  Ches- 
111.  115.  nut  V.  Marsh,  12  111.  173 ;  Mix  v.  Peo- 

4.  Byrne  11.  La  Salle,  113  III.  581.  pie,  81  III.  118.     And  see  Allen  v.  Mc- 
The  judgment  in  a  personal  action  Cabe,  93  Mo.   138;  German -American 

for   a  tax   when   obtained,   is   purely  Bank  v.  White,  36  Minn.  47t. 
327 


>y  Google 


TAXA  TION.  MMhed  «(  CollMtte. 

ment  may  be  amended  as  to  matters  of  form  and  immaterial 
errors.* 

The  judgment  must  be  certain,*  and  must  correspond  in  amount 
with  the  delinquent  tax  specified  in  the  return,  notice,  or  com- 
plaint.*  The  amount  for  which  the  judgment  is  rendered  must 
appear  from  the  judgment  itself,  without  reference  to  other 
sources.* 

The  judgment  must  describe  the  lands  against  which  it  is  ren- 
dered.*    Usually  the  description  must  conform  to  that  of  the 

A  judgment  subjecting  the  lands  of  In  Jackson  v.  Cuminings,  15   III.  449, 

non-residents  to  sale  Tor  the  paj'inent  It  was  held  that  a  dlBerence  of  a  quar- 

of  delinquent  taxes,  which  follows  the  ter  of  a  cent  between  the  delinquent  list 

form  prescribed  bj  statute,  and  recites  and  the  judgment,  will  not  vitiate  the 

that  notice  has  been  given  as  required  proceedings,  where  all  the  partlculara 

bj  law,  is  sufficient,  even  thoush  the  are  truly  described.     And  in  Drake  u. 

landowner  was   entitled   to   notice  by  Ogden,  138  111.  603,  It  was  held   that  an 

eubllcation  In   a  newspaper  published  illegal  Item  In  a  tax  judgment  will  in-   > 

1   the  county  in   which  the  lands  lie.  validate  a  sale  thereunder,  even  though 

Driggers  it.  Cassady,  71  Ala.  J39.  it  constitutes  a  very  small  portion  of 

Mare  Inarnlarttlai  and  formal  defects  the  judgment. 

willnotvItUtc  thejudgment,lfit  issub-  Oosta  mayba  AdOad.— In  Mcrritt  d. 

Uantially  correct.     Chesnut  v.  Marsh,  Thompson,  13  111.  716,  It  was  held  that 

la  111.  173.  it  Is  not  improper,  In  a  suit  for  taxes,  to 

VXmt  at  Dateadant. — A  material  mis-  enter  a  judgment  for  costs  generally,  at. 

take   in   the  name  of  the  defendant  is  In  ordinary  cases;  and  In  case  of  such 

fatal   to  the  judgment.      Simonson  v.  entry  of  judgment,  it  will  be  r^^arded 

Dolan,  114  Mo.  176.  as  a  judgment  for  such  amount  of  coste 

Time  of  raruant. — In  Mix  v.  People,  as  are   legally  chargeable  against   the 

116  III.  365,  It  was  held  thai  a  decree  of  land. 

foreclosure  of  a   tax  lien  should  fix  a  4.  Epplnger  v.  Kirby,  13  111.  511 ;  76 

certain  time  within  which  the  amount  Am.  Dec.  709;  Lawrence  v.  Fast,  >» 

found   due   may   be   paid,   so  that  the  111.  338;   71   Am.   Dec.  174;  L.aae  v. 

parties  interested  may  make  payment,  Bommelmann,  ai    111.   143;  People  v. 

and   thus  avoid  a  sale.  San  Francisco  Sav.  Union, 31  Cal.  133; 

1.  Atkins  *.  HInman,  7  111.  437.  Woods  ti.   Freeman,  i   Wail.  <U.   S.> 

In    Walsh   v.  People,   79  III.  511,  It  398.     And  see  Merritt  v.  Thompsoiu 

was  held  that  in  proceedings  for  judg-  13    111.   716;    Allen    v.    McCabe,    93. 

ment  against  delinquent  l^nds  for  taxes.  Mo.  138. 

all  amendments  which  could  be  made  Mere    numerals    in    the   judgment, 

by  law.  In  any  ordinary  action,  may  be  without  some   mark    Indicating    that 

allowed.  they  stand  for  money,  are  insufficient. 

g.  TIdd  IP.  Rlnes,a6  Minn,  aoi;  Pitts-  Woods   v.  Freeman,   1   Wall.   {U.  S.> 

burgh,  etc.,  R.  Co.  v.  Chicago,  53  III,  398 ;  Lane  i'.  Bommelmann,  31  111,  143; 

80.     And  see  Braly  v.  Seaman,  30  Cal.  Lawrence  ti.  Fast,  la  111.  338 ;  71  Am, 

610;    Peoples.    San    Francisco    Sav.  Dec.  374;  Bally  i>.  Doollttle,  34  111.  577; 

Union,  31  Cal.  132;  Dukes  v.  Rowley,  Dukes  v.  Rowley,  34  111.  aio;  Potwio 

34  III.  310;  Cook  v.  Norton,  43  111.  391 ;  v.    Oades,   4^    111.  366;    Epplnger 

Lane  ».  Bommelmann,  ;     '"            ^  ...  . 

ginger  v.  Klrby,  33    111.    .,      ,   .  ....                                   „    .   .„ 

Dec.  709;  Lawrence  v.  Fast,  30  III.  338;  III.  80 ;  Elston  v.  Kennicott,  46  III.  187; 

71   Am.  Dec.  374;  Randolph  v.   Met-  Tidd  r.  Rlnes,  36  Minn.  30t.     But  see 

calf,  6  Coldw.  (Tenn.)  400.  State  v.  Eureka,  etc.,  Mln.  Co.,  8  Nev. 

>.  People  -a.  Nichols,  49  111.  517;  Pit-  15  ;  Cahoon  v.  Coe,  53  N.  H.  518. 

kin  V.  Yaw,  13  III.  351 ;   Gage  r.  Wil-  6.  Sanford  v.  People,  103    III.  374; 

liams,   119   111,   563;    McLaughlin    v.  People  t>.  Chicago,  etc.,  R.  Co.,  96  III. 

Thompson,   55  111.   349;    Elsey  v.  Fal-  3691  People  i>.  Dragstran,  100  111.  386; 

coner.  j6  Ark.  419.    And  see  Alexan-  Mix  o.  People,  116  111.  365;  Driggers 

dria  V.  Chapman,  4  Hen.  &  M.  (Va.)  r.    Cassady.    71    Ala.    s*9-    And    see 

370;  Mann  v.  People,  103  III.  346.  Bower  v.  O'Donnall,   39   Minn.  135^ 
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assessment  and  other  previous  proceedings.*  Although  not  tech- 
nically correct,  if  the  description  is  that  by  which  the  land  is  com- 
monly  known  it  may  be  sufficient.*  Latent  ambiguities  may  be 
cured  by  extrinsic  evidence.' 

Where  the  interests  of  different  persons  have  been  assessed  sep- 
arately, and  some  have  paid  the  taxes  as  assessed,  the  judgment 
should  designate  the  di^erent  interests.*  The  judgment  should 
be  against  each  lot  or  parcel  of  land  assessed,  and  not  against  sev- 
eral parcels  in  the  a^regate,'  though  it  has  been  held  that  a  defect 
in  this  respect  does  not  go  to  the  jurisdiction.* 

Kipp   V.    Fernhold,    37 

Keith  V.  Hajden,  36  Minn 

V.  Hunter,  98  Mo.  386.  People  'v.  Crockett,  33  Cal.'ijo. 

It  u  safGcient  if  the  deccription  U  Id  BroTrn  v.  Walker,  85  Ho.  163.  tt 

inch  that  the  land  can  be  located  by  was  held  that  an  Imperfect  dcECriptlon 

one  acquainted  with  plats  and  Burvey*.  of  land  contained  cither  in  a  tax  bill. 

Brown  v.  Walker,  85  Mo.  363.    Andsee  judgment,  execution,  or  iherifT's  deed, 

N4Dcei>.Hopklni,  10  Lea  (Tenn,)  508.  maj' be  made  certain  bj  extrinsic  evl- 

Fl^res  and  abbreviations    mav  be  dcnce.  If  the  ambiguity  is  latent  and  su«- 

lutd  to  designate  lands  against   which  ceptible  of  explanation, 

judgment  for  Uxes  is  aslud,  but  thej  4.  People  f .  Shimtnins,  42  Cal.  iii. 

mut  be  so  certain  that  tbe  definite  In    State  n.  Rand,  39  Minn.  50],  it 

locality  can  be  given  them.     Olcott  v.  was  held  to  be  error  to  enter  judgment 

State.  10  III.  481.  for  the  whole  amount  of  the  tax,  upon 

A  bill  to  correct  defective  descrip-  a  credit  consisting  of  a  part  of  the  pur- 

tion  will  not  lie.     Mix  v.   People,  116  chase  price  of  land  formerly  owned  in 

111.  >6<.  common,  against  those  only  who  were 

L  Mix  V.  People,  116  111.  165;  DHg-  served  and  have  appeared. 

Eersv.  Cassady,  71  Ala.  519;  Smith  i>.  B.  Pitkin  v.  Yaw,  ij  III.  151;  Mix  v. 

Sute,  s  Blackf.   (Ind.)   65;   Feller  i/.  People,  116  III.  365;  Olcott u.  State,  10 

Clark,  t6  Minn.  338.   And  ace  Hendef-  III.  461 ;  Brown  v.  Walker,  8;  Mo.  163;  11 

tODf.  While.69Tex.101;  McCormick  Mo.  App.  116;   Howard  f.  Stevenson, 

0.  Edwards,  69  Tex.  106;  Chouteau  ti.  11  Mo,  App.  410;  State  «.  Kerr,  8  Mo. 

Hunt,  44  Minn.  173.  App.  1Z5  ;  Slate  i'.  Illinois,  etc.,  R.  Co., 

In  Chinlquv   v.  People,  78   III.  570,  6  Mo.  App.  J99,  note;  Brockscbmldt  v. 

it  was  held  that  there  is  no  variance  Cavender,  1  Mo.  App.  j68,  note;   Ed- 

vhere  the  judgment  deacrlbes  a  third  monson  n.  Galveston,  53  Tex.  157.    And 

part  of  a  tract  and  the  deUnqtunt  list  cee  Kipp  v.  Fernhold,  37  Minn.  131 ;  St. 

describes  the  whole  tract,  the  preaump-  Louis,  etc.  R.  Co.  v.  State,  47  Ark.  313. 

tloD  being    that    the    taxes  had  been  Where   the   judgment    reserves   the 

paid  upon  ttae  remaining  two-thirds,  findings  for  the  particulars   as   to  the 

before  judgment.  amount  charged  as  a  Hen  on  each  tract, 

1.  Gimilan  V.  Hobftrt,  34  Minn.  67 ;  it  is   sufficient.      State   v.    Hunter,  98 

Sl  Peter's  Church  v.  Scott  Countv.  T3  Mo.  386. 

Minn.  180;  Stewart  1'.  Colter,  31  Minn.  A  judgment  that   certain   lands   be 

385.  sold  for  taxes  assessed  against  them. 

In  Spellman  v.  Curtenius,  ii  111.  409,  atnounts  to  a  finding  of  the  tax  due  on 

itwasheldthatifthe  iudgmentdescHb-  each  tract.     Mix  f.Feople,8i   111.  iiS. 

ing  the  lands  to  be  sold  for  taxes,  shows  DeiOTlptlon.— If  the  description  as  to 

the  year  for  which  the  taxes  are  due,  it  one  or  more  of  several  tracts  is  void  for 

i>  lufGcicnt,  and  need  not  show  the  name  uncertainty,  a  decree  will  be  erroneous, 

of  the  patentee  or  owner,  nor  the  vaiu-  and  the  uncertainty  will  vitiate  the  sale 

Btion,  nor  tlie  county  in  which  it  lies.  as  to  the  other  tracts.     Mix  v.  People, 

I.  Brown   V.  Walker,  85   Mo.   362;  116  111.  365. 

Dnggers  T>.  Cassady.  71  Ala,  539.  a.  Brown   ■v.  Walker,   11   Mo.   App. 

.  Parol  evidence   has  been  allowed  In  iz6;  85  Mo.  363;   Tones  v.  Driskill,  94 

aid  of  the  identification  of  the  property  Mo.  190 ;  State  t'.  Kerr,  8  Mo.  App.  135. 

Uied,  thus  rendering  certain  what  might  And  see  Howard  o.  Stevenson.  11   Mo. 

otherwise  be  ambiguous.     Ellis  f.  Mar-  App.  410;  State  v.  Hunter,  g8  Mo.  386. 
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(o)  TtoaltlM  ud  Coite. — Where  the  recovery  of  the  penalty,  as 
well  as  the  tax,  is  expressly  authorized,*  it  may  be  included  in  the 
judgment  as  a  part  of  the  amount  recovered.* 

It  has  been  held  that  provisions  allowing  costs  against  the  tax- 
payer are  not  unconstitutional.'  Only  such  costs  can  be  allowed 
•  as  are  provided  for  by  statute.* 

(d)  Talidlt;  wftd  ESMt. — The  validity  of  a  judgment  in  a  tax  suit  is 
determined  by  the  rules  which  govern  a  judgment  in  an  ordinary 
action ;  the  judgment  is  subject  to  the  same  mode  of  attack,* 
and  the  same  presumptions  are  indulged  in  its  favor*  If  the 
court  has  jurisdiction,  it  is  as  binding  upon  the  parties  as  any 
other  judgment.''     It  is  conclusive,  and  not  subject  to  collateral 

The  title  of  a  purchaser  under  such     to  costs  up  to  and  Including  the  con- 

a  judgment,  la  not  affected.    Joi —  -      -' "' '- 

DriskTil,  94  Mo,  ir- 

InJobK.Tebbe 
held  that  a  precept  Usued  upon  a  judg-     Mayo  v.  Ah  Loj,  31  Cal.  477;  Brown 
ment  against  lands  for  taxes,  need  not     t>.  wa[ker,85  M0.262;  Hoganf.  Smitb, 
contain  a  list  of  the  lands  ordered  tf  ""       -- •'-    .    _    .. 
sold.     See  also  Manlj  v.   Gibson, 


""..■a. 


In  Job  V.  Tebhetts,  10  111.  376,  It  was  v.  Kellj,  34  Cal.  391  ;  94  Am.  Dec.  743; 

,      __      not  Ti.TValkei 

list  of  the  lands  ordered  tc 

Brown   v.  Walker,  85  Mo^sGi ;  Ho^ii 

People  V.  Todd,  13  Cal.  181;  v.  Smith,  11  Mo.  App.  314;    Willshear 

People  -D.  Smith,  94  III.  126.  v.  Keller,  69  Mo.  343 ;  Werz  v.  Wen, 

a.  BrUtol   V.   Chicago,   12    III.   587;  11  Mo.  App.  36;  McCarter  v.  Neil,  50 

People  ».  Smith,  94  111.  316;  State  i^.  Ark.  188;  Hahn  r.  Kelly,  34  Cal.  391; 

CftHforniaMin.  Co.,  i5Nev.234;  State  94  Am.  Dec.  741 ;   McGregor  f.   Mor- 

V.  California  Mln.  Co.,   15   Nev.   359;  row.  4oKan.  730;  Pritchard  t>.  Madrid, 

PotU  V.  Cooley,  56  Wis.  45  ;  Arnold  v.  31  Kan.  53  ;  Mix  v.  People,  81  III.  1  iS ; 

Juneau  Countv,  43  Wis.  617.  Pulaski   r^   Stewart,   38   Gratt.    {V«.) 

8.  People  t.  Seymour,  16  Cal.  333;  76  879;    Falkner  v.  Guild,    10  Wis.   573; 

Am.  Dec.  jai.     And  see  State  v.  Cali-  Haney  jj.  Tyler,  3  Wall.  (U.  S.)  333. 
fornia  Min.  Co.,  13  Nev.  iSg;  Cheever        No  extraordinary  or  special    power 

V.  Merritt,  j  Allen  (Mass.)  563.  of  jurisdiction  ie  conferred  upon  courts. 

In  State  !■.  Illinois, etc.,  Bridge  Co., 8  by    giving   them    jurisdiction    in    tax 

Mo.  App.  J99,  It  was  held  that  collect-  cases.  It  is  merely  an  additional  remedy 

ors'   and  attorneys'  fees   are  properly  or  catise  of  action,  by  which  they  may, 

charged  as  costs,  in  a  suit  to  enforce  a  on  certain  conditions,  foreclose  a    tax 

lienfortanea,  though  the  taxes,  intere  '  "  "      "  ' 

and  court  costs  are  paid  after  the  si  . 
and  before  the  sale.  In   English  v.   Woodman,   40  Kan. 

Ooata    not    Allowad   DgfenOant.  —  In  41 2,  it  was  held  that  the  jurisdiction  of 

People  V.  Moore,  1  Idaho  661.  it  was  the  court  to  render  judgment,   is  not 

held  that  in  a  suit  for  taxes,  although  affected  by  an  omiesion  to  file  proof  of 

the  defendant  recovers,   the  judgment  service  of  notice  by  publication,  and 

should  be  general,  without  cobIh,  obtain  its  approval  by  the  court,  where 

4.  See  Potts  -v.  Cooley,  56  Wis.  4^ ;  such  publication  was  actually  made. 
Kent  *.  Atlantic    DeLainc   Co.,  8   R.        T.   Warren    i>.   Cook,    116    111.    199; 

I,  305.  Graceland  Cemetery  Co.  v.  People,  93 

UndertheAfai»«  statutes,  the  plain-  111.  619;   Buckmaster  v.  Carlin,   4   IIL 

tiff  cannot  recover  costs  in  an  action  for  104;  Swiggart  v.  Harter,  5   III,    364; 

taxes,  in  the  absence  of  proof  of  a  de-  Buckmaster  t.  Ryder,  12  111.  207;  Wim- 

mand  made  upon  the  defendant  before  berly  v.  Hurst,  33  III.  166;  87  Am.  Dec. 

the   action  was   brought   Topshsm  v.  395;  Drlggcrs  t.  Cassady,  71  Ala.  539; 

Blondell,  8a  Me.  151.  Mayo  v.  Ah  Loy,  33  Cal.  477;  English 

In  Slate  v.  Duncan,  6  Lea   (Teno.)  v.   Woodman,  40  Kan.  412.     And  ace 

679,  it  was  held  that  under  the  Tennta-  Brown  v.  Hogle,  30  111.  119;  Gray  v. 

set  statute,  the  compUlnanU  in  an  ac-  Bowles,  74  Mo.  419:  Sute  v.   Sargent, 

tion  to  foreclose  a  tax  lien  are  entitled  12  Mo.  App.  318;  Young  v.  Lorain,  it 
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attack.*     But   want   of  jurisdiction  invalidates   it,   and   may  be 
shown;'   and   if   the   tax   is  void,  the    judgment  also  may  be 

111.634;  Wellshear  v.  Kellej,  69  Mo.  judgment   comes   collaterally  In  issue. 

343;  Swan   V.   Knoxville,    11    Humph.  Spellman  i'.  Curtenius,  13  III,  409.  And 

(Tenn.)  130.  see  Merrill  v.  Thompson,  13  111.  716. 

Former   proceedings   for    taxes    for         In  Glass  i'.  White,  5  Sneed  (Tenn.) 

years  prior  to  those  involved  in  a  pro-  475,  it  was  held  that  a  provision  maVlng 

ceeding  of  the  present  year,  though  pre-  all  the  judgments  or  orders  of  sale  for 

sentfng  the  same  questions,  are  not  to  taxes,  conclusive,  unless  it  was  shown 

be  deemed  res  adjuditata  as  to  the  pres-  that  the  taxes  were  dulj'  paid   before 

entj-ear.    Lake  Shore,  etc.,  R.  Co.  v.  such  judgment  or  order  of  sale  was  ren- 

Peopie,  46  Mich.  193.  dered,  embraces  public  taxes  only,  and 

Penonal  Judgmant  Prsdndai  Bale.—  has  no  application  to  tax  sales  by  mu- 

After  the  personal  judgment  for  taxes  nicipal  corporations. 
has  been  rendered,  the  tax  debtor  can-         3.  Brown  v.  Hogle,  30  111.  119;  Buck- 


it  inaugurate  the  proceedings  to  have  master  v.  Carlin,  4  III.  1 04;  Spellman 
his  land  sold  to  the  highest  bidder,  and  v.  Curtenius,  la  III.  409;  Fleming  v. 
thereby  relieve  himself  from  personal  McGee,  81  Ala.  409;  Kipp  i>.  Collins, 
liability  to  pay  the  taxes.  Byrne  v.  33  Minn.  394.  And  see  Pickett  i/.  Hart- 
La  Salle,  123  111.  581.  sock,  15  \\\.  383;  Morgan  v.  Camp,  16 

QuasaoftlulAir.— WhereasUtute,  111.   175;   Forlman   v.  Ruggles,  58   111. 

under   which  a   decree   for   taxes   was  107 ;    McGregor  w.   Morrow,   40   Kan. 

rendered,  is  repealed,  and  other  taxes  730;    English   -a.   Woodman,   40   Kan. 

are  Jevied  under  subsequent   statutes,  413;  Vaughan  v.  Daniels,  98  Mo.  330; 

the  decree  cannot  be  admitted  as  an  es-  Vaughan   v.   Mojer  (Mo.  1889),  11  S. 

toppel  in  an  action  for  the  recovery  of  W.  Rep.  574;  Voorhees  i'.  Bank  of  U. 

subsequent  taxes.     Davenport  v.  Chi-  S.,  10  Pet.  (U.   S.)  468;  Thompson  v. 

cago,  etc^R.  Co.,  38  Iowa  633.     And  Tolmie,  3   Pet.  (U.  S.)  163;   Kemp  v. 

see  Rlchman  v.  Muscatine  County,  77  Kennedy,  5  Cranch  (U.  S.)  173. 

Iowa  513.  Want  of  jurisdiction  of  the  court,  to 

I.  Mix  V.  People,  116  111.  165;  Grace-  render  a  tax  judgment,  may  be  shown 

land   Cemetery  Co.  v.   People,  93  111.  by  evidence  dt  hert  the  record.   Brown 

619;  Job  V.  Tebbetts,  10  111.  376 ;  Drake  v.  Corbln.  40  Minn.  508;  Chauncey  v. 

«.  Ogden,  118III.603;  People  r.  Smith,  Wass,  35  Minn,  i;  Eastman  v.  Linn,  36 

94  III.  336;  Ri^  V.  Cook,  9  III.  336;  46  Minn.  315. 

Am.  Dec.  463;  Driggers  v.  Caseady,  71  In  Biggins  v.  People,  106  III.  370,  it 


I.   539;    Riddle  11.   Messer,  84  Ala.  was  held  that  a  decree  dismissing  a  bill 

;EItelr.  F  "  ■  --  -  

Ah   Loy,   :,  ...  .         „ 

Smith,  II  Mo.  App.  314;  Wellshear  v.  filed  for  the  same  purpose,  after  the 


136 ;  Eltel  V.  Foole,  39  Cal.  439;  Mayo     to  enforce  a  lien  for  taxes  lor  want  of 
.   Ah   Loy,   33  Cal.   477;    Hogan   v.    jurisdiction,  does  not  bar  a  second  bill 


Ke11ey,69Mo.  343;  Jones  ».  Driskill,  94  actment  of  a  law  conferring  the  juris- 

Mo.  190;  Kent  v.  Brown,  38  La.  Ann.  diction, 

801;  Aplln  V.  Sloman,  84  Mich.  118.  Pninmptlon  of  JnilwUeUoa.  —  The 
And  see  McCarter  v.  Neil,  50  Ark.  188;  judgment  raised  a  presumption  of  jurls- 
Cheinut  v.  Marsh,  13  111.  173;  Peoples,  diction  in  the  court,  which  can  be  over- 
Smith,  94  III.  336;  Chicago  Theologi-  come  only  by  proof  that  it  had  no  juris- 
cal  Seminary  v.  Gage,  13  Fed.  Rep. 398.  diction.    Kipp  v.  Collins,  33  Minn.  394. 

The  fact  that  a  single  judgment  was  And  see  Prout  v.  People,  83  111.  154. 

rendered   against  distinct   lands   In    a  In  Williams  f.  Hudson,  93  Mo.  534, 

back  tax  suit,  cannot  be  shown  by  parol  it  was  held  that  the  omission  to  name 

evidence  in   an  ejectment   suit  for  the  one  of  the  years  for  which  the  taxes 

purpose  of  impeaching   the  judgment,  weredue  andforwhichsuitwasbrought 

Brown  v.  Walker,  85  Mo.  363.  from  the  order  of  publication,  will  not 

The  validity  of  a  judgment  rendered  affect  the  judgment  when  attacked  in  a 

In  a   tax  suit  cannot  1^  attacked  In  a  collateral  proceeding. 

collateral  proceeding,  by  showing  that  A  recital  in  a  decree  under  the  Call-' 

a  portion  of  the  taxes  sued   for   were  /oroi'a  statute,  that  all  the  owners  and 

barred  by  the  Statute  of  Limitations,  claimants  of  the  property  have   been 

Wellshear  i>.  Kelley,  69  Mo.  343.  duly  summoned  and  have  made  default, 

The   amount  of  costs  on  a  tax  sale  Is  conclusive  that  the  court   acquired 

cannot   be   made  a  question,  when  the  jurisdiction,  if  nothing  contradictory  to 
•                                                     831 
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void.'  Those  who  have  not  been  made  parties,  or  who  have  no 
interest  in  the  land,  are  not  affected  by  the  judgment ;  *  nor  by  a 
decree  foreclosing  the  tax  lien.' 

(6)  Appeal  and  Review. — In  the  absence  of  statute,  no  appeal 
lies  from  a  judgment  in  a  tax  suit,*  Where  provided  for,  the 
statute  must  be  followed,  and  the  right  can  be  exercised  only  in 
the  manner  prescribed.'     But  it  has  been  held  that  orders  in  such 

it  appears  in  the  record.  Eitel  v.  Foote,  the  paramount   lien  of  the  state,  and 

30  Cal.  439;  Truman  v.  Robinson,  44  when  he  Is  not  made  a  partj  to  the  ta» 

Cal.  613.    In  the  latter  case  it  was  also  suit,  that  right  remains  unimpaired,  and 

held  that  legislative  bodice  have  power  not  affected  \iy  the  judgment  and  sale 

to  provide  that  a  recital  in  a  judgment  in  the  tax  proceeding.     Alien  i>.  Mc' 

that  the  summons  has  l>een  served  on  Cabe,  93  Mo.  138;  Williams  i>.  Hudson, 

all  the  defendants,  and  that  they  have  93  Mo.  514. 

made  default,  shall  be  proor  of  such  S.  Williams  v.  Hudson,  93  Mo.  514; 

facts.  Gitchell  f.  Kreidler,  84  Mo.  4741  Staf- 

1.  See  Gage  v.  Baiiev,   101   lit.  14;  ford  v.  Fizer,  81  Mo.  393;  Corrigan  v. 

Belleville  Nail  Co.  v.   People,  98  111.  Bell,  73  Mo.  53;  Mix  t;.  People,  116  III. 

399;  Thatcher  ti.  People,  93   III.   340;  a6s;  Bleidom  u.  Abel,  6  Iowa  6. 

Taylor  II,  Thompson,  4J  Ill.g;  Camp-  In  Hogan  ti.  Smith,  ii  Mo.  App.314, 

beil  V.  Sute,4i  111-454;  Drake  v.  Og-  it  was  held  that  the  fact  that  thedefend- 

den,  118  111.  603  ;  Kent  i>.  Brown,  38  La.  ant  in  an   action  to  enforce  a  lien  for 

Ann.  80a;  Gamble  t'.  Witty,  55  MisE.  36.  taxes  is  merely  the  owner  of  a  life  es- 

1.  See  Williams  1'.  Hudson,  93  Mo.  tale  in  the  land  and  that  the  remainder- 

53^;  Hogan  I'.  Smith,  11  Mo.  App.  314;  man  is  not  made  a  party,  does  not  make 

Allen  i>.  McCabe,  93  Mo.  138;  Blodgett  the  judgment   rendered   therein   void. 

V.  SchafTer,  94  Mo.  652 ;  Watt  v.  Don-  But  the  judgment  is  not  binding  upon 

ne  11,  80  Mo.  195;  Boatmen's  Sav.  Bank  the remamdemian.  Allen  v- DeGroodt, 

V.  Grewe,  13  Mo.  App.  335;   Mayo  -v.  98  Mo.  159. 

Ah  Loy,  33  Cal.  477 ;  Mii  t.  People,  4.  State  v.  Jones,  34  Minn.  351 ;  Peo- 

1 16  III.  365;  Virden  -o.  Needles,  98  111.  pie  v.  Smith,  94  111.  116.     See  Hess  v. 

J 66;  Davenport   v.   Chicago,   etc.,   R.  People,  84  111.   347;   Atchison,  etc.,  R. 

;o.,  38  Iowa  633;  Pritchard  v.  Green-  Co.  *.  Brown,  36  Kan.  443;   State  v. 

woodCounty,  36Kan,  584iDesormeaux  Jones,  14  Minn.  151. 

V.  Moylaii,  16  La.  Ann,  730.    Comfort  In  Hess  v.  People,  84  III.  347,  il  was 

Relley  v.  Lancaster,  30  Cal.  354.  held  that  where  a  statute  allowing  an 

Those  claiming  under  persons  made  appeal  from  a  tax  judgment  is  repealed, 

parties  to  the  action,  are  bound  by  a  no  appeal  will  lie  where  the  final  judg- 

judgment   in   retn,   though   not   made  ment  is  rendered,  ai^r  the  day  the  ap- 

partlcs.     Slate  *.  Central  Pac.  R.  Co.,  pea!  takes  effect,  although  the  applica- 

10   Nev.   47 ;   Vance   v.   Corrigan,    78  tion  is  made  before  that  time. 

Mo.  94.  To  Wliat  Oourt. — Under  the  Illinois 

In  Berlien  v,  Bieler,  96  Mo.  491,  it  statutes,  suits  for  taxes  are  regarded  as 

was  held  that  a  sale  of  land  for  taxes  in  suits    relating  to   the   public   revenue, 

a  proceeding  against  heirs,  will  not  di-  from   the  determination  of  which,  ai;- 

vest  the  life  estate  of  the  widow  under  peals  must  be  taken  directly  to  the  su- 

a  will.  preme  court.    Johnson  *.  Eliel,  9  III. 

Where  a  tax  debtor  is  dead,  a  judg-  App.  jio;  Mix  v.  People,  7  III.  App.  334. 

ment  against  him  ig  void  as  to  hie  heirs.  B.  See  Mix  v.  People,  7  111.  App.  234; 

Crosley  ■v,  Hutton,  98  Mo.  196.  Johnson   v.  Eliel,  9  III.  App,  520;   An- 

A  tnMM  under  a  deed  of  trust  is  an  drews   i>.   Rumsey,  75   111.   598 ;   State 

"  owner,"  and  so  a  necessary  party  to  a  v,  Jones,  24   Minn.   351;    Wasliington 

suit  to  enforce  a  lien  (or  taxes ;  but  the  County  v.  German- American  Bank,  38 

omission  to  join  him  as  a  party  does  Minn.  360. 

not  render  the  tas  sale  wholly   void.  Where  the  statute  requires  the  tran- 

His  righte  are  not  foreclosed  by  the  tax  script  of  a  judgment  in  a  tax  suit,  to  be 

sale.     Gitchell  v.  Kreidler,  84  Mo.  472.  Hied  at  the  next  term  after  the  appeal  is 

See  also  Boyd  v.  Ellis,  107  Mo.  394.  taken,  a  delay  in  doing  so  amounts  to 

A  cestui  que  iruil  has  the  right  to  an  abandonment  o(  the  appeal.  Fort- 
pay  the  taxes  and  redeem  the  lend  from  man  v.  Rubles,  58  III.  207.      , 
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proceedings  may  be  reviewed  where  similar  orders  in  ordinary 
actions  are  made  reviewable,' 

Where  the  right  of  appeal  ts  given,  and  no  mode  of  procedure 

is  prescribed,  that  obtaining  in  ordinary  actions  is  adhered  to.^ 

For  example,  a  question  cannot  be  raised,  for  the  first  time,  in 

the  appellate  court.*  But  this  rule  does  not  apply  to  jurisdic- 
tional questions,*  nor  to  questions  as  to  the  observance  of  man- 
datory requirements  of  law,"  which  jnay  be  raised  upon  appeal, 
though  no  exceptions  were  taken  in  the  court  below. 

4.  Tte  aetnm— a.  Of  the  Warrant.— A  return  of  the  tax 

rartlM. — A  former  owner  having  n 
interest  in  the  property  taied,  cannc 

^pcal.     McClureu.   Maitland,  it,  W.  State  r.  Sies,  34La.  Ann.  918. 

Va.  561.  S.  See  Speight  f.  People,  87  111.595; 

SMorltr  on  AppML— In  Naehrille  v.  Law  i'.  People,  8;  III.  3S5;  Karnci  v. 

Weiser,  54  111.  345,  it  was  held  that  the  Ppople,  73  III.  174;  Chiniquj  v.  People, 

appeal  bond  on  an  appeal  from  a  judg-  78  111.  370 ;  Me!ro*e  i-.  Bernard,  ij6  111. 

menl  against   real  estate  for  the  non-  496  ;  Hosmer  v.  People,  96  111.  58. 

pa/ment  of  laxei  assessed  by  a  city,  in  Where  a  judgment  for  taxes  U  partly 

which  the  city  alone  la  interested,  need  valid,  special  objection  must  be  made 

not  be  tnade  payable  to  the  people  of  to  the  invalid  part,  in  order  to  save  the 

the  state ;  but  may  be  made  payable  to  question  on  appeal.    Jenkins  v.   Rice, 

the  citv.  84  Ind.  343.  And  see  Speight  v.  People, 

The  legislature  maj'  con rf.itution ally  87  111.  jg.;. 

require  one  who  wishes  tn  appeal  from  An  obiection  that   a  del.n  juent  tat 

a  judgment  against  his  lauu  for  taxes,  list  was  not  properiv  rertitieC  t)y  the 

to  deposit   a  sum  equal  to  the  amount  auditor,  Is  not  avai  'i-.--j  in  ihe  appellate 

.of  the  judgment  and  costs.     Andrews  court,  where  the  ''^'  Itself  is  not  con- 

V.  Rumse;,  75  III.  59S.  tained  in  the  record,  and   th?'.-  Is  no 

I.  Chisaeo  County  -v.  St.  Paul,  etc.,  statement  sno-'''nir  tl.-i  tncre  was  a 
R.  Co.,  17  Minn.  109 ;  Aitkin  County  v.  want  of  a  c«rtiflca.e,  or  that  it  was  de- 
Morrison,  ij  Minn.  295.  fective  in  any  respect.  State  v.  Man- 
In  Minnesota,  notice  to  the  supreme  hattan  Silver  Min.  Co.,  4  Nev  318. 
court  of  an  appeal  from  an  order  of  the  Where  a  taxpayer  appears  l>elore  the 
district  court,  refusing  to  set  aside  a  court  and  makes  specilio  objections  to  a 
tax  judgment,  must  tie  served  upon  judgment  for  tanes,  but  does  nolODject 
the  county  attorney.  Nobles  County  on  accountof  the  levy  being  improperly 
V.  Sutton,  13  Minn.  299.  made,  be  admits  the  legality  of  the  levy, 

a.  See  State  f.  Northern  Belle  Min,  and   cannot  afterwards  question  it  on 

■Co.,   I?   Nev.   385;    Hosmer    v.   Peo-  appeal.     Karnes  r.  People,  73  III.  374. 

0^,87111.385;  Hosmer  F.  People,  96  4.  Petiole  t.  Dragstran,  100  III.  186; 

III.  58;  Nobles  County  v.  Sutton,  13  Law  v.  People,  8j  111.  385. 

Minn.  399.  A  judgment  for  illegal  taxes  or  taxes 

Where  a  judgment  against  land  (or  which  are  In  part  illegal,  wil!  be  re- 
taxes,  is  in  proper  form,  and  it  is  af-  versed.  Taylor  v.  Thompson,  43  III.  9; 
firmed  on  appeal,  a  general  judgment  Campbell  v.  State,  41  III.  454. 
of  affirmance  is  sufficient,  without  The  right  of  a  citj' to  mamtain  an  or- 
apecifying  the  taxes  due  on  each  tract,  dinary  action  at  law  for  the  collection 
Durham  n.  People,  67  111.  414.  of  delinquent  taxes,  is  not  a  jurisdic- 

Instate  v.  California  Min,  Co.,  13  lional  question  which  maybefirst  urged 

Nev.  203,  it  was  held  that  an   under-  in   the  appellate  court.     Davenport   x: 

taking  on  appeal   in  a   suit  for  taxes,  Chicago,  etc.,  R.  Co.,  38  Iowa  633. 

which  complies  vyith  the  Civil  Practice  S.Chicago   v.  Wright,  33   111.   193; 

Act  for  a  stay  of  execution,  is  lufHcient.  People  w.  Dragstran,  100  III.  286. 

Jnriadlatloiial  Umlto.— In  Rhode  Is-  When  the  error  appears  upon  the  face 

land,  provisions,  limiting  the  jurisdic-  of  the  record  of  the  tax,  it  may  be  iirst 

tion  of  tbe  court,  on  appeal,  to  a  cer-  urged  upon  appeal.    Wiggins  Ferry  Co. 

.tain  amount  in  ordinary  cases,  do  not  i'.  People,  toi  111.  446. 
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warrant,  showing  the  proceedings  taken  under  it,  is  usually 
required,* 

A  clause  in  a  tax  warrant,  directing  the  tax  collector  to  make 
his  return  at  a  certain  time,  is  held  directory  only,  and  does  not 
prevent  t+ie  collector  from  making  collection  after  that  time.*  The 
power  to  collect  remains  until  the  taxes  are  actually  paid,'  and 
the  warrant  may  be  extended  when  necessary  to  effect  the  col- 
lection.* 

b.  Of  Delinquency. — In  general,  property  cannot  be  sold  to 
enforce  the  tax,"  nor  an  action  brought  for  its  recovery  or  to  charge 


Shimmin  v.  Inman,  a6  Me.  338;  Uptoi 

-.     t^^...,.J..     ,J.   XHi^U   *..*H-    KjT.^*  .,     VT« 


,  Tax  Sales. 
a.  Picket  V.  Allen,  10  Conn.  146; 
White  V.  Slate,  51  Ga.  353;  Smith  v. 
Messer,  17  N.  H.430;  Homer  v. Cillev, 
14  N.  H,  8s;  Sheldon  i..  Van  Buskirk, 
1  N.  Y.  473.  And  see  Gove  v.  Newton, 
58  N.  H.3S9;  Richards  i'.  Stogsdell, 
[   Ind.  74;  BasGett  t;.  Porter,  4  Cush, 
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nt  U  not  invalidated  by 
the  fact  that  an  unreasonably  brief  time 
was  granted  for  its  payment,  provided 
the  notice  and  proceeding  by  the  col- 
lector were  legal  and  regular.  Weeks 
V.  Batcheldcr,  41  Vt.  317. 

In  Walker  -l:  Miner,  33  Vt.  769,  it 
waa  held  that  a  neglect  to  comply  with 
a  statutory  provieion  requiring  a  ■war- 
rant for  the  collection  oC  a  school  tax 
to  specify  a  limited  time  within  which 
the  tax  is  to  be  collected,  is  not  a  defect 
of  which  a  taxpayer  can  take  advantage, 
and,  though  it  may  render  the  warrant 
informal  and  defective  as  between  the 
district  and  collector,  it  does  not  inval- 
idate the  action  taken  by  the  latter  to 
collect  the  tax. 

3.  Homer  v.  Cillev,  14  N.  H.  85; 
Smith  V.  Messer,  17  N.  H.  430;  Perry 
County  V.  Selma,  etc.,  R.  Co.,  58  Ala. 
546;  Jacks  V.  Dyer,  31  Ark.  334;  White 
v.  Slate,  51  Ga.  35a;  Union  Trust  Co. 
V.  Weber,  96  111.  346;  McCracken  v. 
Elder,  34  Pa.  St  239.  And  see  Brown 
V.  Porter,  7  Humph.  (Tenn.)  373;  Bas- 
sett  V.  Porter,  4  Cush.  (Mass.)  ^1. 

A  constitution  requiring  taxes  on 
nnovable  property  to  be  collected  in  the 
year  In  which  tlie  assessment  Is  made, 
does  not  prohibit  the  collection  of  the 
tax  during  a  subsequent  year ;  the  fail- 
ure to  collect  a  tax  in  the  year  in  which 


it  is  assessed,  not  operating  to  diacharge 
it.     Oteri  v.  Parker,  43  La.  Ann.  374. 

i.  Griswold  1:  Union  School  DlsL, 
34  Mich.  362;  Bird  f.  Perkins,  33 Mich. 
3S;  Fairlield  v.  People,  94  111.  144; 
Bradley  v.  Ward,  58  N.  Y.  401.  And 
see   First  Nat.  Bank  v.  St. Joseph  Tp., 

J 5  Mich.  526 ;  Drennan  -a.  Beierlein,  49 
lich.272;  Brown  n.  H ogle.  30  III.  119; 
Brown  v.  Porter,  7  Humph.  (Tenn.) 
373;  Chadweil  v.  State,  8  Heisk. 
(Tenn.)  340. 

A  renewal  signed  by  all  the  super- 
visors personally,  and  attested  by  the 
town  clerk,  is  a  suDicient  renewal  by 
them  as  a  board.  New  Richmond 
Lumber  Co.  ti.  Rogers,  68  Wis.  60S. 

In  Blain  -v.  Irby,  25  Kan.  499.  it  was 
held  that  where  a  levy  is  made  upon  the 
personal  property  of  the  person  against 
whom  the  tax  warrant  is  Issued,  pre- 
vious to  the  return  day  of  the  warrant, 
a  sale  thereof  is  not  invalid  by  being 
made  after  the  return  day. 

An  act  extending  the  time  for  the 
collection  of  taxes  does  not  revive  * 
warrant  which  has  already  expired. 
Phillips  V.  New  Buffalo  Tp.,  68  Micfa. 
217, 

In  MichigaH,  a  township  treasurer 
cannot  sue  iai  a  tax  after  the  expira- 
tion of  bis  warrant,  and  his  warrant 
cannot  be  extended  beyond  the  next 
annual  session  of  the  board  of  super- 
visors.  Putman  11.  Fife  Lake  Tp,  45 

In  JVeiJ  Jtnty,  an  alias  can  be  is- 
sued by  a  justice  other  than  the  one 
who  issues  the  original  tax  warrant, 
only  when  a  request  is  made  for  the 
issue  of  the  second  writ,  by  the  town- 
ship  committee.     Stale  v.   Dobbc,  4a 


Car.)  1 39 ;  Mordecai  v.  Speight,  3  Dev. 
(N.  Car.)  438;  Wartensleben  t>,  Haith- 
cock,8o  Ala.s65;  Fleming  v.  McGee, 
81  Ala.  409;  Simms  v.  Greer,  83  Ala. 
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tk  lands,*  unless  there  has  been  a  return  of  the  delinquency.  A 
laAure  to  make  such  return  when  required,'  or  to  make  it  within 
die  time  prescribed  by  law,"  invalidates  all  subsequent  proceed- 
ings ;  but  the  validity  of  the  tax  itself,  and  of  the  lien  therefor,  is 
not  affected.*    The  delinquent  list  is  usually  required  to  be  a  copy 

^I^OUe  ir.Chicago,6]  III.  199;  Mua-  Mich.  113;  Huntington  ii.  Brantley,  33 

^on  v.  Martin  Lumber  Co.,  %  Mich.  Miss.  451;  Belden  v.  State,  46  Tex.  103; 

615, Newkirk  i>.  Fisher,  71  Mich.  113;  Pitli  v.  Boolh,  15  Te».  4S3;  StRte  v. 

Burni    V.    Ledbetter,     154    Tex.    374;  Kirby,   6   N.   J.  L.    143;   Thatcher  tj. 

Th»tch«r  r.  Powell,  6  Wheat.  (U.  S.)  Powell,  6  Wheat.  (U.  S.)  119;  Martin 

119;  M«rtin   V.   Barbour,  34  Fed.  Rep.  v.  Barbour,  34  Fed.  Rep.  701.   And  see 

701 ;  Huntington  v.  Brantley,  33  MisB.  Thompion  1'.  Rogers,  4  La.  g. 

4Jl;  Swan   I'.   Knoxville,    11  Humph.  Parol  evidence  U  Inadmiisibletosup- 

(Tenn.)  130;  Thompson  v.  Burhaus,  61  ply  the  omiBBion,  when  the  delinquent 

N'.Y.;};  Striker  f.  Kelly,!  Den.  (N.  list  and  notice  of  sale,  and  proof  of  their 

Y.)  m;  Johnion -ir.  Elwood,  ^3  N.    Y.  publication,  are  required  by  atatule  to  be 

4Ji;T»l[man  v.  While,  2  N.  Y.  66.  perpetuated  by  a  record,  to  be  certified 

In  Homer  v.  Cilley,   14  N.  H.  85,  it  to   by  the  court  before  the  sale.     It  iB 

vu  held  that  a  sheriff  acting  a»  col-  indispensable  that  such  record  be  kept. 

lector,  ii  bound  to  deliver  a  copy  of  his  Martin  v.  Barbour,  34  Fed.  Rep.  701. 

lilt  of  taiei   to   the  deputy  sheriff,  in  ».  Weir   7.   Kitchens,   jl   Miss.   74 ; 

llie  same  manner  as  collectors  are  re-  Huntington  ti.  Brantley,  33  Mls».  451 ; 

quired  to  do,  and  that  until  such  list  is  Hickman   v.   Kempner,  35   Ark.   505 ; 

so  delivered,  he  cannot  lawfully  adver-  Burns  -u.  Ledbetter,  54  Tex.  374;  Mar- 

liie  and  sell.  tin  v.  Barbour,  34  Fed.  Rep.  701.     But 

VOriUtim. — The  return  is  also  neces-  see   Chlniquy   -n.    People,   78   111.  570; 

sirj,  lo  lay  the  foundation  for  a  forfei-  Leindeckem.  People,  98  111.  21;  Hough- 

tqre.    Kill  ti.  Mason,  38  Me.  461.  ton    County   i>.   Rees,   34   Mich.  481; 

1.  Pidgeon   V.    People,   36   111.   349;  Gutches  r.  Todd  County,  44  Minn.  383. 

Taylor  v.  People,  7  111.  349;  Pickett  t.  In  State  v.  Carneall,  10  Ark.  156,  it 

Hartsock,  15  111.  379i  Morrill  I'.Swartz,  was  held   Chat  a  sheriff  cannot  be  de- 

30  III.  loS.     And  see  Buck  v.  People,  prived  of  his  office  by  failing  to  return 

78  111.  j6t>;  Ogden   v.   Chicago,  32  III.  his  astesBment  list  within  the  lime  pre- 

593;  Burns  v,  Ledbetter,  54  Ttx.  yj-j.  scribed  by  law,  without  an  official  de- 

In  some  of  the  states,  the  filing  of  a  termination  of  delinquency, 

delinquent  list  constitutes  the  institu-  The  return  in  the  prescribed  time  is 

tion  of  an  action  against  each  tract  of  also  necessary  to  entitle  the  collector  to 

land  described  in  it,  for  the  recovery  of  credit  for  lands  reported  fornon-pav- 

the  Uxes  appearing  in  the  list  against  ment.      Chadwcli   v.   State,   8    Hela'k, 

such  tract.     Redwood  County  ti.  Wi-  (Tenn.)   340;   Slate  -v.  Viator,  37   La. 

nona,  etc..  Land  Co.,  40   Minn.  512;  Ann.  734. 

Chauncey  v.  Wass,  35  Minn.  i.  And  it  A  w&niuit  for  tba  Mllsetion  of  a  tax 

is  in  the  nature  of  a  pleading  stating  based  on  a  tax  roll,  returned  before  the 

what  is  the  cause  of  action.     Wiggins  time   prescribed   by  law,  furnishes   no 

Ferry  Co.  K.  People,  loi  111.  446.  protection    to   the   collector,    Westfall 

Main  Vne  Nevada  statutes,  the  exist-  v.  Preston,  49  N.  Y.  349;  and  is  void, 

ence  of  a  delinquent  list  is  not  essentia]  See  Ronkendorf  v.  Taylor,  4  Pet.  (U. 

lo  a  right  of  action  for  taxation,  and  S.)   349;   Flint  v.  Sawyer,  30  Me.  326; 

evidence  tending  to  show  that  the  tax  Hobbs  v.  Clements,  31  Me.  67;   Hick- 

nied  for  had  not  been  entered  on  the  man  v.  Kempner,  35  Ark.  505;  Bleidorn 

delinquent  list,   before  the  action  was  v.  Abel,  6  Iowa  6.     But  see  Jackson  v. 

CDiDmenced,   ts   immaterial.      State   v.  Cummings,  15  111.  449. 

Northern  Belle  Min.  Co.,  15  Ner.  385 ;  TlirM  WsBka.— In  Pennell  v.  Monroe, 

SUtei^.Central  Pac.R.Co.ioNev.47,  30  Ark.  661,  it  was  held  that  a  statute 

1  People  v.  Otis,  74  111.  384;  Pickett  requiring  a  delinquent  list  to  be  pub- 

!>.  Hartsock,  l(   III.  379;  Wartensleben  liehed   at   least    three   weeks,   means 

p.  Hiithcock,  80  Ala.  565;  Fleming  -a.  twenty-one  days. 

McGee,  81   Ala.  409;  Simms  ti.  Greet,  «.  Union  Trust  Co.  f.  Weber,  96  111. 

!j  Ala.  363;  Lawrence  f .  Zimpleman,  146;  Chiniquy  f .   People,  78   III.  570; 

37  Ark.    ^3;    Newkirk   v.  Fisher,  72  State   v.  Hurt,  113   Mo.  90;  State   v. 

335 
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of  the  assessment  roll  *  showingwhat  taxes  remain  due  and  unpaid,* 
upon  what  property,  and  upon  whom  they  were  imposed,"  and  that 
att  statutoty  requisites  have  been  complied  with.*  A  statutory  form 

for  the  return  of  delinquency  must  be  substantially  complied  with.* 

Hutchineon,   ii6  Mo.   399;   Gloi-er  r.  Haleey  v.  People, 84  111.  89;  Moraine. 

EdgwKter,  3  Thomp.  &  C.  (N.  Y.)  497.  Camp.  16  III,  175;  Chouteau  v.  Hunt, 

And   see  Oteri  v.  Parker,  41  La.  Ann,  44  Minn.  173;  Burns  v.   Ledbetter,  54 

374;  Peoplef.   Seymour,  16  Cal.33i;  Tex.  374.     And  see  Oliver  v.  Gumey, 

76  Am.  Dec.  521.  43  Minn.  6g;  Kane  v.  Brooklyn,  i  N.  Y. 

1.  Hayem.  Viator,  33  La.  Ann.  1162.  Supp.  306;  48  Hun  (N.  Y.)6i8;  Kellj- 

It  should  appear,  eilher  in  the  return,  v.  Craig,  s  Ired.  ( N.  Car.)  129. 

or  in  its  annexed  verilicaCion,  that  it  is  a  The  description  must  be  sufGcient  to 

transcript  of  the  aeeessment,  or  that  it  identify  the  land,  and   the   person  or 

-was   taken   therefrom.      Thompson   v.  persons  against  whom  it  was  assessed, 

Burhaus,  6:  N,  Y.  ji.  must  be  named.     Burns  ti.  Ledbetter, 

S.  Bristol  v.  Chicago,  ti  111.  587;  54  Tci.  774.  And  see  Cooper  t/.  Jack- 
Beers  IP.  People,  83  111.  488;  Bleidorn  tj.  son,  71  fnd.  141; ;  Knight  v.  Alexander, 
Abel,6Iowa6;  Chouteau  i^.  Hunt,  44  38  Minn.  384;  8  Am.  St.  Rep.  675.  But 
Minn.  173,  And  see  Bums  z'.  Ledbet-  slight  variations  which  are  not  mislead- 
ter,  54  Tex.  374;  Mann  v.  People,  i03  ing  will  not  vitiate  it.  Davis  v.  How, 
111.  346;  Whitney  f.  Wegler  (Minn,  ja  Minn.  157.  And  see  State  v.  Rau, 
1893),  SS  N.  W.  Rep.  927.  93  Mo.  ij6. 

In  Louisville,  etc.,  R.  Co.  ?'.  Com.,  Where    a  tract   of  land  containing 

85  Ky.  19S,  it  was  held  that  in  report-  more  than  one  subdivision  is  aascBsed 

Ing  delinquents,  the  sheriff  is  not  con-  to  the  owner  of  one  parcel  thereof,  who 

filled  to  those  who  become  so  during  his  pays  the  proportion  of  taxes  chargeable 

term  of  oflice.  against  his  land,  the  residue  of  the  tract 

A  collector's  report  of  delinquent  should  be  returned  aa  delinquent.  Pen- 
lands,  which  shows  that  he  was  col-  nell  v.  Monroe,  30  Ark.  661. 
lector  of  taics  for  a  certain  year,  and  In  Thompson  i'.  Burhaus.  61  N.  Y. 
that  he  had  not  been  able  to  collect  the  51,  it  was  held  that  where  neither  Ihe 
taxes  due  on  the  lands  mentioned  in  the  return  of  the  collector  nor  that  of  the 
report,  suiEcientlj  shows  for  what  year  treasurer  shows  that  the  unpaid  taxes 
the  taxes  were  levied.  Karnes  v.  Peo-  are  imposed  upon  non-residenti  of 
pie,  73  HI.  374.  lands,   there    can   be   no   sale   by   the 

Where  different  rales  of  taxation  are  comptroller, 

imposed  upon  different  property,  (he  re-  Ham*  of  Owuar. — In  Halsey  ti.  Peo- 

tum  of  the  collector  should  specify  the  pie,  84  111.  89,  it  was  held  that  where 

-'  -  -fl  of  property,  so  that  each  there  is  a  column  in  a  delinquent  list, 
headed  "In  Whose  Name  Assessed," 
and  in  such  column,  apposite  the  sev- 
eral  tracts   of  land,  names  are   given. 

In  Morrill  v.   Swartz,  39  III.  loS,   it  and  IhecoUectoratates  that  he  gives  the 

was  held  that  a  collector's  report  merely  owners'   names   so    far    as     they    are 

showing  the  total  amount  of  taxes  due,  known,   the  names   appearing  will   be 

without  showing  whether  they  were  due  taken  to  be  the  names  of  the  owners  of 

to  the  state  or  county,  is  invalid.     See  the  land  so  far  as  they  are  known,  and 

also  Fox  V,  Turtle,  j;  111.  377.  the  list  sufficienily  complies  with  the 

AbbrerUtions. — The  uee  ol  Initials  or  requirement  of  the  statute  in  this  par- 

abbrcviationa  at  the  head  of  each  col-  ticular. 

umn  in  the  collector's  report,  to  indi-  4.  Cooley  on  Taxation  {ad ed.)  P-45S- 

cate  the  kind  or  amount  of  tax.  is  un-  And  see  Wartcnsleben  n.  Haithcock,£} 

objectionable.     Chlntauy    v.     People,  Ala.  565;  Fleming  i>.  McGee,  8t   Ala. 

78  111.  570.     And  see   State  v.  Eureka,  409;  Williams  v.  State,6  Blackf.  {Ind.) 

etc.,  Min.  Co.,  8  Nev.  15.  36;  Charles  v.  Waugh,  3?  111.  jij;  Peo- 

PrssninptloiL    of    Faynaiit.  —  Taxes  pie  -.'.  Land  Owners.  8z  III.  40S;  Stam- 

which  are  not  mentioned  in  the  deiin-  baugh  i>.  Carlin,^;  Ohio  St.  109;  Bel- 

quent   list   will  be   presumed   to   have  den  v.  State,  46  Tex.  103 ;  Thatcher  v. 

been  paid,  in  the  absence  of  proof  to  the  Powell,  6  Wheat.  (U.  S.)  119. 

contrary.     Prout  v.  People.  83  111.  154.  B.  Fox  v.  Turtle,  55  111.  377 ;  Pickett 

S.  Chiniquy  v.  People,  78  HI.  570;  v.  Hartiock,   15   111.  379;    Morgan  v, 
39B 
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Provisions  as  to  the  verification,  authentication, ^  and  publication 

of  the  delinquent  list,*  together  with  those  having  reference  to 
the  return  and  filing,'  are  mandatory,  and  must  be  strictly  com- 
ph*ed  with.     A  return  in  the  statutory  form  has  been  held  good, 

Camp,  i6  111.  175;  Morrill  v.  Swartx,  403.     And  see  Banning  z'.  McManus,  51 

39  111,  108;  Simms  v.  Greer,   83  Ala.  Minn.  a8g;  Pitts  -u.  Booth,  15  Tei.  453. 

363;  Stambaugh  T\.Carlin,  3s  Ohio  St.  In  Chouteau  v.  Hunt,  44  Minn.  173, 

aog.     And  see  Weston  o.  People,  84  III.  ft  was   held   that   the   affidavit  of  the 

384:  Morrill  V.  Swartz,  39  111.  loS;  In  auditor  Is  no  part  of  the  delinquent  list, 

re  Tranior,   17   La.   Ann.    150;  Cum-  and  need  not  be  pubtiihed  with  it. 

mings  V.  Easton,  46  Iowa  183.  In  Buck  v.  People,  78  111.  jfio,  it  was 

A  mere  omission  of  a  word,  where  held  that  an  affidavit  of  a  printer  of  a. 

the   error  is   manifest,   mav   be   disre-  newspaper,  of  the  publication  of  the  de- 

garded.     Scherber  v.  Koehler,  49  Wis.  llnquent  list,  and  notice  of  applying  for 

zgi.     And  see  Spellman  x>.  Curtenius,  judgment    properly    sworn   to,   which 

ij  III.  414.  states  the  day  on  which  the  publication 

Where  a  report  contains  matters  not  was  made  and  the  paper  in  which  the 

required  by  s^tute,  they  may  be  disre-  list  and  notice  were  published,  is  suHi- 

garded,  if   It    Is   otherwise   sufficient,  clent   proof  of   publication,   to  confer 

Ogden  o.  Chicago,  11  111.  59].    And  see  jurisdiction    on    the    court    to   render 

BrUtol  11.  Chicago,  11  III.  ijS?.  judgment. 

In  St.  Anthony  Falls  Water  Power  The  publisher  of  a  delinquent  tax  list 

Co.  V.  Greely,  11  Minn.  311,  it  was  held  is  not  entitled  to  be  paid  his  advertising 

that  a  list  returned  \rj  the  clerk,  which  charge  before  he  delivers  to  the  county 

purports  to  be  a  list  of  all  taxes  "  del  in-  treasurer  the  copies  and  proof  of  publi- 

quent  or  unpaid,"  when  the  statute  pro-  cation  prescribed  by  law ;  and  if  he  re- 

vides  for  a  list  of  all  taxes  "  unpaid  and  fuses  to  make  the  delivery  until  he  is 

delinquent,"  is  insufficient  to  authorize  paid,  the  refusal  is  a  good  defense  to  his 

a  sale  thereunder,  demand.      Brown   ti.   Otoe   County,  6 

1.  See   Law   v.   People,  80  111.  368;  Neb.  iii. 

Weston   1'.   People,  84  III.  284;  Hough  3.  See  Hickman  v.  Kempner,  35  Ark. 

■V.  Haatlngs,  18  111.  311 ;  Hochlander  -v.  C05 ;  Lelndecker  v.  People,  98  III.  31 ; 

Hochlander,  73  III.  61S;  Tabor  v.  Feo-  Dukes  v.  Rowley,  34  111.  310;  Babcock 

pie,  84  III.  303;  Chicago,  etc.,  R.  Co.  f.  v.  Bonebrake    77   Iowa  710;    Ring  v. 

People,   83   111.   467;    Hogelskamp    v.  Ewing,    47    Ind.     146;    Merriman    v. 

Weeks,   17   Mich.   433;  Upton  i>.  Ken-  Knight,  93   Minn.  493;   Hill  i>.  Mason, 

nedy,  36Mich.  iiy.  State  11.  Viator,  37  38  Me.  461 ;  Martin  ti.  Barbour.  34  Fed. 

La,  Ann.  734;  Thompson  ti.  Burhaus,  Rep.  701;  Belden  v.  State,  46  Tex.  103; 

61    N.   Y.  52 ;  Cotzhansen  v.  Kaehlcr,  Simpson  v.  Edmiston,  23  W.  Va.  675. 

43  Wis.  333;  Miner  v.  McLean,  4  Mc-  The  filing  must  precede  the  publica- 

Lean  (U.  S.)  138;  Hannel  v.  Smith,   15  tlon  of  notice.     Ring  v.  Ewing,  47  Ind. 

Ohio   134;    Stambaugh   v.   Carlin,   35  346;  Homer  t;.  Cilley,  1+ N,  H.  Sj. 

Ohio   St.   109;  Harmon  v.  Stockwell,  9  But  it  must  not  be   liled   until   the 

Ohio  94;   Skinner  v.  Brown,  17  Ohio  expiration  of  the  time  allowed  to  pay 

St,  33.  taxes.     Hickman  v.  Kempner,  35  Ark. 

It  would  appear  that  a  verification  of  50c ;  Flint  v.  Sawyer,  30  Me.  Z36. 

a  return  1«  unnecessary,  unless  required  In  Adamsi'.  Moulfon,  7  Pick.  (Mass.) 

bv  statute.    See  Holllster  v.  Bennett,  9  286,  It  was  held  that  a  statute  requir- 

Ohio  83;  Ward  v.  Barrows,  3  Ohio  St,  Ing  a  collector  to  return  to  the  select- 

341;  Kane  f.  Brooklyn,  114  N.  Y.  t86.  men,    within   a  certain  time,  a  list  of 

In  Bennett  v.  Blatz,  44  Minn.  j6,  it  persons  from   whom   he  has  received 

was  held  that  delects  tn  the  verification  payment  of  state  or  county  taxes,  re - 

of  a  delinquent  list  does  not  affect  the  quires  that  the  list  shall   remain  with 

i'urisdlctlon  of  the  court  over  a  proceed-  the  selectmen  for  their  use,  and  not  be 

ng  for  the  recovery  of  a  tax.     See  also  taken  away  again  by  the  collector. 

Mllle    Lacs   County   v.   Morrison,   33  In /.osii/ana,  the  failure  to  annex  to 

Minn.  178.  a  delinquent  tax  roll  the  affidavit  re- 

3.  Iverstie  v.  Spaulding,  32  Wig.  394;  i)uired  by  law,  does  not  vitiate  thereg- 

Fox  V.  Turtle,  55   111.  377 ;   Penneil  v.  iatry  resulting   from   the  recording  of 

Monroe,  30  Arli.  661 ;  Hill  v.  Mason,  38  the  roll.     Edwards'   Succession, 33  La. 

Ue.461 ;  Merriman  i>.  Knight,43Minn,  Ann.  457. 
35  C.  of  L.— 23                           887 
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notwithstanding  the  omission  of  statements  which,  in  the  absence 
of  the  statute,  would  be  held  requisite.' 

The  return  should  be  made  and  authenticated  by  the  collector, 
unless  some  other  officer  is  designated.*  The  authentication  con- 
sists generally  of  an  affidavit  or  certificate  to  the  correctness  of 
the  list."  The  return  is  usually  made  to  the  person  whose  duty 
it  is  to  enforce  the  tax.*  A  return  may  be  amended  where  the 
rights  of  third  parties  have  not  intervened.* 

c.  The  Return  as  Evidence.— A  proper  and  complete  return 
affords  prima  facie  proof  of  the  validity  of  the  tax,*  that  the 
preliminary  requirements  of  the  law  have  been  complied  with,*" 

1.  Dlcklsen   v.   Reynolds,  48  Mfcb.  general,  In  eff^Ect  detignates  that  officer 

ijS ;    Riddle  -u.   Messer,  84  Ala.  236;  as  the  proper  one  to  receive  the  return 

Kinsworthr  f- Mitchell,   31    Ark.  145;  as  well  as  the  money.     Smith  v.  Gold' 

Bristol  V.  Chicago,  2%  111.  587 ;  Taylor  imith.  63  Ga.  736. 

V.  People,  7  III,  349;  Job  «.  Tebbetts,        B.  Jaquith  v.  Putney,  48  N.  H.  138  ; 

10  111.  376;  Morrill   v.  Swartz,  39   111.  Shelby ville  Water  Co.  v.  People,  140 

108.     And   see    Ward    v.    Barrows,  I  111.  545;   Carville  i-.  Additon,  62   Me. 

Ohio   St.  241 ;   Chouteau  v.  Hunt,  44  459.  And  Ece  State  v.  Phillipa.  tol  Mo. 

Minn.  173;  Kane  v.  Brooklyn,  i  N.  Y,  664.     But  see  Henrico  County  -v.  Mc- 

._,.      o    ,,-      ,-.    ,_„.  Cruder,  84  Va.  "" 

,  .  •.  Olmstead 

e  Mayhew  jj.  Davis,  4   McLean  Minn,  tcfi\  Maiianey  v.  People, 

<U.  S.)  313.  311;  Pike  t.  People,  84  111.  80;  Fisher  o. 

In  Taylor  r.  People,  7  111.  349,  it-was  People,  84  111.  491;   Chtnlquy  r.  Peo- 

held  that  a  collector  is  not  required  to  pie,  78  III.  570.     And  see  Muskegon  v. 

atate  in  his  return  that  he  is  unable  to  MarUn   Lumber   Co.,   86   Mich.   635  ; 

collect  taxes  by  seiiure  and  sale  of  the  Matt    v.     Nacogdoches     County,    71 

personal  property  of  the  taxpayer,  ta  Tex.  380. 

this  Is  to  be  taken  for  granted  from  a         ir  the  return  is   insufficient  or  im- 

report  In  a  proper  form,  the   collector  properly  made  or  executed,  it   is   not 

being  presumed  to  have  done  his  duty,  admissible  in  evidence.     See  Putman  v. 

Under  the   Tennessrt   statutes  reg-  Fife  Lake  Tp.,  45  Mich.  125;  Kelly  P. 

ulating  the  sale  of  land  for  taxes,  the  Craig,  5  Ired.   (N.   Car.)   139;  Stam- 

record  need  not  show  the  prelin  '  '         '        "     ■■  ^,  .     <-. 

Rroceedingnecessary  toa  valid  ti 

)r  example,  that  all  the  property  in  it  was  held  that  a  tax  bill  is  admissTbfe 

the  county  was  assessed,   and  that  the  in  evidence,  even  though  signed  by  the 

assessors  were  duly  elected  and   quali-  deputy  collector. 

fied,   etc.     Nance  V.   Hopkins,   10  Lea         T.  Burbank  v.    People,  90   111.   ^54; 

<Tenn.)  508.  Chiniquy  v.  People,  78  III.  570;  Mix  v. 

a.  Law  I'.  People,  80  111.  36S.     And  People,  81  III.  iiS;  Pike  i'.  People.  84 

see  Weston  v.  People,  84III.3S4;  Han-  111.  So;  Caldwell  v.  Hawkins,  40  Me. 

nel  V.  Smith,  ij  Ohio  134.  527;  Barnard  v.  Graves,  13  Met  (Mass.) 

Under  the  Texas  statutes,  the  comp-  3^;  Slate  v.  Van  Every,  7j  Mo.  530; 

troller   is  required    to  make  out  a  list  Boardman  v.  Goldsmith,  48   Vt.  403; 

and    forward  it   to   the  sheriffs  of  the  Smith  ti.  Mosher,  9  N.  Y.  Supp.  7S6; 

counties.       Burns     v.     Ledbetter,     54  cfi  Hun  [N.  Y.)  643. 
Tex.  374.  In  Ottawa  v.  Macy,  30  111. 413,  it  was 

In  Ohio,  the  list  must  be  signed  by  held   that  a  collector's   return   stating 

the    collector,  or  by    his  chief  clerk,  that  taxes  are   unpaid,   and    that   he 

Hannel  v.  Smith,  u  Ohio  134.  can  find  no  chattels  whereon  to  levr, 

».  See  Stambaugh  IP.  Carlin,  35  Ohio  is   conclusive   of   the    fact   stated.     If 

St.  209;  Weston  r.  People,  84  111.  284.  it   is   false,   he   is  answerable   person- 

4.  See  Tallman  v.  White,  3  N.  Y.  66;  ally.     See   also  Goodrich   v.  Minonk, 

Hills  i>.  Chicago,  60  til.  86;  Bflbcock  v.  6j  111.  131. 
Bonebrake,  77  Iowa  710.  A  demand  for  payment  by  the  col- 

A  statute  imposing  a  specific  tax,  and  lector   may  be    shown   by  his   return, 

requiring  payment  10  tlie  comptroller  Barnard  v.  Graves,  13  Met.  (Mass.)  85; 
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and  that  the  tax  is  delinquent.'  The  return  is  evidence  for  the 
taxpayer  as  well  as  for  the  public* 

Where  a  list  is  required  by  statute  to  be  kept,  parol  evidence 
is  inadmissible  to  supply  omissions.'  The  return  is  not  evi- 
dence of  anything  beyond  what  the  law  requires  to  be  stated.* 
Parol  evidence,  however,  is  admissible  in  behalf  of  the  taxpayer 
to  controvert  the  list,*  and,  in  such  case,  it  is  also  admissible  on 
behalf  of  the  collector  in  rebuttal.*  And,  in  an  action  against  the 
collector,  his  proceedings  may  be  proved  by  parol,  when  necessary 
to  his  justification.' 

8.  Liability  of  the  Collector  and  Bnretiee— a.  For  Official  Ac- 
tion.— It  may  be  stated  as  a  general  rule  that  a  collector  of  taxes 
who  is  legally  qualified,  who  is  acting  within  the  scope  of  his 
powers,  and  who  acts  under  a  warrant  regularly  issued  by  com- 
petent authority,  is  protected  against  all  irregularities  but  his  own,* 


tlficates  received  \ij  him,  and  give  re- 
ceipt* for  the  Game,  other  persone  may 
prove  his  receipt  of  stich  certificate,  by 
parol  evidence. 

Where  the  statute  requires  the  col- 
lector to  make  hig  return  from  the  best 
inrormatton  Chat  he  can  obtain,  in  case 
of  a  lois  of  the  records,  he  is  made  the 
Eole  judge  of  the  sources  and  Kuliiciencj' 
of  the  information,  and  his  report  can- 
not be  impeached  by  showing  that  he 
could  have  obtained  better  Intoimatlon, 
or  that  he  did  not  know  it  to  be  true, 
but  proof  that  it  was  not  true  would  be 
proper.     Andrews  v.  People,  75  111.  605- 

«.  Boardmani'.  Goldsmith,^  Vt  403. 

Irregularities  In  the  delinquent  tai  list 
may  be  corrected  by  the  introduction  in 
evidence  of  the  original  aEsessment  roll 
which  gives  the  true  assessment  of  the 
property.    State  ».  Sadler,  31  Nev.  13. 

T.  Spear  v.  Tilson,  34  Vt.  410 ;  Hath- 


1.  See  Chiniquy  f.  People,  78  111.  570; 

New  York  -v.  Goldman,  135  N.  Y.  395. 

a.  See   Bruce   v.    Holden,   31    Pick. 


(Mas 

Met.  (M 

111^70;  Stale  V.  Van  Hverj,  75  Mo.  530. 

I'he  admlsflibillty  of  a  tax  duplicate 
In  evidence,  in  an  action  for  the  recov- 
ery of  a  tax,  is  not  affected  by  the  fact 
that  the  taxpayer  is  a  non-resident. 
Wade  V.  Kimberlv,  5  Ohio  Clr.  Ct, 
Rep-  33- 

8.  Martin  v.  Barbour,  34  Fed.  Rep. 
701;  Hosmer  v.  People,  96  III.  58; 
Boardman  v.  Goldsmith,  ^  Vt.  403; 
Ivcrslie  v.  Spaulding,  32  Wis.  194.  And 
see  State  v.  Northern  Belle  Min.  Co., 
IS  Nev.  387. 

A  warruit  of  acrMt  against  a  tax- 
payer. Is  not  a  returnable  process,  and 
the  proceedinjjB  may  be  shown  by  other 
evidence.  Kelley  u.  Noye8,43  N.H.  joq. 

4.  BHstol  f.  Chicago,  23  111.587;  Sul- 
livan -v.  State,  66  111.  75  ;  Com.  o,  Hart, 
I  Ashm.  (Pa.)  77.  And  see  Ogden  v. 
Chicago,  22  111.  593.  Nor  is  it  evidence 
of  anvthing  not  actually  stated.  See 
State 'i'.  Van  Every,  75  Mo.  530. 

A  return  by  a  collector,  of  unpaid 
taxes  on  lands  of  non-residents,  is  not 
evidence  of  the  contents  of  the  aBsesa- 
ment   roll.     Wood  v.   Knapp,  100   N. 


In  justices  «.  Fennimore,  1  N.  T.  L. 
■90,  It  was  held  that  even  though  the 
collector  is  required  by  statute  to  enter 
in  a  book  kepi  for  that  purpose,  all  cer- 


cates  showing  seizure  and  sale,  are  not 
proper  evidence  in  his  favor. 

8.  Nowelli'.Trlpp,6i  Me.4a6;  Car- 
ville  V.  Addifon,  6j  Me.  4^9;  Judkins 
V.  Reed,  48  Me.  386;  Caldwell  v. 
Hawkins,  40  Me.  536;  Ford  li.  Clough, 
8  Me.  342  ;  23  Am.  Dec.  513;  Seeking 
V.  Goodall,  61  Me.  400 ;  14  Am.  Rep. 
568;  Bethel  v.  Mason,  55  Mc.  501; 
Lott  II.  Hubbard,  44  Ala.  593;  Sand- 
ers T!.  Simmons,  10  Ark,  374;  Ewing 
V.  Rot>eson,  15  Ind.  26;  Noland  v. 
Busbr,  28  Ind.  154;  Shaw  v.  Dennis, 
10  III,  405;  Chiniquy  v.  People,  78  111. 
571 ;  Hill  11.  Fagley,  35  111.  ij6;  Sils- 
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even  though  the  tax  is  void,*  or  though  the  property  is  exempt 

bee  V.   Stock le,  44  Mich.  562;  Bird  r.  Tlie  question  whether  a  lax  ig  laid 

Perkins,  33  Mich.  j8;   Le  Roy  r.  East  in  the  proper   town   or   ward,  cannot 

Saginaw  City   R.   Co.,  18   Mich.  233;  be   raised    in    an    action    against    the 

100  Am.  Dec.  163;   Mathews  v.  Dens-  officer  executing  it,  in  order  to  affect 

more,   43   Mich.  461;   Mots   v.   Cum-  the    validity    of   process,   regular    on 

tilings,  44  Mich.  359;  Byles  i'.  Genung.  its   face.     Patchin  r,  Ritter,  37  Barb. 

SMich.  504;  Wall  v,  Trumbull,  16  (N.  Y.t  34. 

ich.  22S;  Neth  t'.  Crofut,  30  Conn.  CoUector'i  AtdituiM.— The  tax  war- 

580;  Watson  T.  Watson,  9  Conn.  140;  rant  which  pratectg  the  collector,  will 

13   Am.   Dec.  324;    Peckham  v.  Bick-  likewiee  protect  those  who  aid  him  In 

nell,  11   R.  I.  596;  Brainard  t.  Head,  making   the    collection.      Doolittle   v. 

15    La,    Ann.    489;     Cunningham    v.  Doolittle,  31  Barb.  (N.  Y.)  311. 

Mitchell,   67   Pa.   St.   78;    Billings   r,  Tannont.— But   in    Vermont,  It    haa 

Russell,  23  Pa.  St.   189;  62   Am.   Dec.  been  held  that  In  order  to  rely  upon  a 

130 ;  Gove  -o.  Newton,  58  N.   H.  359;  valid  warrant,  the  collector  must  show 

Coomis  r.  Spencer,  i   Ohio    St.   153 ;  that    all    previous    proceedings     were 

State  ■V.  Luti,  65  N.  Car.  503;  Colman  valid.     Collamer  t.  Drury,  16  VI.  574; 

v.  Anderson,  10  Mass.  105;  Underwood  Shaw  v.  Pickett,  aj  Vt.  423;  Spear  r, 

V.  Robinson,  106  Mass.  196;  Stetson  w,  Tillson,  14  VI.  420;  Downing  i'.  Rob- 

Kempton,  13  Mass.  271;  7  Am.  Dec.  erts,   zi    Vt.   441;  Hathaway  v.  Good- 

141;;    Noyes   V.    Haverhill,    [i    Cuah.  rich,  5  Vt.  65;  Parkhurst  v.  Sumner,  23 

(Mass.)   338;    Sprague    v.   Bailey,    ig  Vt.   538;  56  Am.  Dec.  91;   Downer   v. 

Pick.  (Mass.)  436;  Upton  r.  Holden,  5  Woodbury,    19  Vt.  329;    Wheelocki-. 

Met.  (Mass.)  360;  Aldrich  v.  Aldrich,  Archer,  26  Vt.  380. 

8  Met.  [Mass.)   101;  Holden  v.  Eaton,  A  coUaoUr,  In  >tt«mptliiK  to  oollaet  a, 

8  Pick.  (Mass.)  436 ;   Hays  -v.  Drake,  6  MX  whleb  «xa«tdB  Uw  unaoiit  Umlud 

Gray  (Mass.)  389;  Rawson  i'.  Spencer,  by   eonatltnUonal   pravislciii,   hu   been 

113  Mass.  Sid;  Howard  u.   Procior,  7  held  a  trespasser,  and  no  valid  tax  sale 

Grmy   (Mass.)   128;    Hubbard   t>.  Gar-  can  be  made  for  such  a   tax.      Graham 

field,  102  Mass.  73 ;  Cone  ts.  Forest,  u6  v.  Parham,  32  Ark.  676. 

Mass.  97;   Kinsley  !■.  Hall,  9  N.  H.  190;  1.  Lincoln     v.   Worcester,   8   Cush. 

Sheldon  I'.  Van  Buskirk,  1   N.Y.473;  (Mass.)   55;  Sanders  u.   Simmons,   30 

Savacool  v.   Boughton,  5   Wend.   (N.  Ark.  274;  Abbott  v.  Yos'    ■   " 

Y.)  171;  31  Am.  Dec.  181;  Lake  Shore,  Y.)  86;  Chej 

etc.,   R.  Co.  T.   Roach,  80  N,  Y.   339;  376;  Baley  r 

Parker  I/.  Walrod,  16  Wend.   (N.  Y.)  Rep.  246;  41  Hun  (N.  Y.J  637;  Prince 

514;  30  Am.  Dec.  124;  Abbott  f.  Yost,  v.   Thomas,    ii    Conn.   472;    Thame* 

3   Den.  (N.  Y.)  86;  Patchin  v.  Ritter,  Mfg.  Co.  u.  Lathrop,  7  Conn.  550;  Ru- 

27  Barb.  (N.  Y.)  34 ;  Doolittle  v.  Doo-  bey  v.  Shain,  54  Mo.   207 ;  Rahney  v. 

little,  31   Barb.  {N.  Y.)  313;  Johnson  Bader,  67  Mo.  476 ;  Gove  r.  Mastin,66 

V.  Lane,  30  Barb.  (N.  Y.)  616;  Alex-  N.  Car.  371 ;  State  i..  Luta,  65  N.  Car. 

ander  v.  Hoyt,  7  Wend.  (N.  Y.)  89;  503.     But  see  Huse  v.  Merrlam,  2  Me. 

Reynolds  v.Moore,  9  Wend.  (N.  Y.)  376;  Baldwin  i'.  McCllnch,  1  Me.  loa; 

3; ;  34  Am.  Dec.  1)6;  North  Missouri  Graham     v.    Parham,    la    Ark.    676; 

R.  Co.  V.  Maguire,  49  Mo.  483;  Tur-  Greenweil   v.  Com.,  78   Ky.  320.     The 

ner  v,  Franklin,  39  Mo.  385;  Walden  remedy  of  the  taxpayer  is  to  proceed  to 

V.  Dudley,  49  Mo.  419;  St.  Louis  Mut.  arrest  the  collection  of  the  tax,  RaD- 

L.   Ins.  Co.  V.  Charles,  47  Mo.  46a;  ney  v.    Bader,  67  Mo.  476;  Rubey  v. 

State  V.  Dulle,  48  Mo.   283 ;  St.  Louis  Shain,  54  Mo.  307 ;  Beach  v.  Furman, 

Btdg.,  etc.,  Assoc,  v.  Lightner,  47  Mo.  9  Johns.   (N.  Y.)  329;   or  to  proceed 

393;  Glasgow  p.   Rowse,  43  Mo.  480;  against  the  persons  whoillegally  assess 

Brown  v,  Harris,  52  Mo.  306;  McLean  the  tax  or  issue  the  warrant.     Loomia 

■V.   Cook,   23   Wis.     364:    Sprague   v.  v.  Spencer,  1    Ohio   St.    154;  Thames 

Birchard,  1  wi8.457;  60  Am.  Dec.  393;  Mfg.   Co.   v.   Lathrop,   7   Conn.   550; 

Erskine  v.  Hohnbach,  14  Wall.  (U.  S.)  Moore  v.  Allegheny  City,  18  Pa.  St.  38; 

613;    First   Nat.    Bank   v.  Waters,   19  Weimer   v.    Bunbury,   30   Mich.   201; 

Blatchf.  (U.  S.)  241;  Baley  v.  Worts-  Baley  v.  Wortsmao,  1   N.  Y.  St.   Rep. 

man,  3  N.  Y.  St.    Rep.   346;  41  Hun  246:  41   Hun  (N.  V.)  637;    Alexander 

(N.  Y.)  637;  Bradley  v.  Ward,  58  N.  v.  Hoyt.  7  Wend.  (N.  Y.)  89;  Beach  v. 

Y.40(;  Chegarayw.JenkinSisN.  Y.376.  Furman,  9  Johns.  (N.  Y.)  139;  Kelly -p. 
840 
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TA  XA  TION.    LUbliitr  or  CoUmmt  ;  simtiM. 

from  taxation.*  But  where  the  collector  intermeddles  with  the 
taxpayer's  property  without  a  warrant,  he  is  liable  as  a  trespasser  * 
To  justify  the  collector,  the  warrant  must  have  been  issued  by 
the  duly  authorized  officer  or  body,*  having  jurisdiction  of  the 
matter  *  The  warrant  must  conform  to  the  statute  *  and  be 
regular  upon  its  face* 

Nojes,  43  N.  H.  209;   Henry  i'.  Sar-     v.  Wynne,  80  N.  Car.  145;  Cunning- 
geant,  13  N.  H.  ^ai ;  40  Am.' Dec.  146.     ham  v.  Mitchell,  67  Pa.  St.  78, 

In  Bergen  v.  Cl^tarliion,  6  N.  J.  L,  35J,         But  where  the  property  fe  taxable  in 
it  was  held  that  proceedings  under  the  '  "    ' 

authority  of  a  void  by-law  imposing  a 
tax,  are  themselves  void,  and  Airnleh  no 
justification  of  the  acts  of  the  person 
who  undertook  to  execute  it. 

It  ii  not  competent  to  show  that  the 
forms  prescribed  by  statute  for  the  or- 
ganization of  a  school  district,  have  not 
l>een  complied  with,  in  an  action  against 
a  collector  far  tailing  property  in  obe- 
dience to  the  warrant  ior  the  collection 
of  a  school  tax.  Reynolds  v.  Mi 
Wend.  (N,  Y.)35;  14  Am.  Dec. 

-.  Erslcine   v.    Hohnbach,    14  Wall. 


form,  and  the  assessor  has  juris- 
diction  over  it,  it  is  sufficient.    North 
Missouri   R.  Co.   v.  Magulre,   49  Mo. 
482;    Ranney   v.   Bader,   67    Mo.  497; 
Moore  u.  Allegheny  City,  i8  Pa.  St.  efi. 
In  Hallock  v.  Rumsey,  32  Hun  (N. 
Y.)  89,  it  WM  held  that  where  properly 
is  improperly  assessed  to  one  not  the 
owner,  a  warrant  issued  on  such  assess- 
ment is  void,  and  fumishea  no  justiftca- 
the  collector.   See  also  Biilinger 
-  SI  N.Y.  610. 
iish  V.  Hower,  58   Pa.  Si,  93; 
Warrensbura  -v.  Miller,  77  Mo.  56;   St. 
(U.  S.)  613;  Kelley  v.  Noyes,  43  N.  H.     Louis,  etc.,  R.  Co.  t,.  Apperson.o?  Mo. 


309;  Blsnchard  v.  Goaa,  3  N.  H.  491. 
Beach  v.  Purman,  9  Johns.  (N.  Y.) 
329;  Moore  i'.  Allegnenj  City,  18  Pa. 
St.  ss- 

9.  Hilbista  V.  Hower,  58  Pa.  St.  93; 
Stephens  v.  Wllkins,  6  Pa.  St.  z6o; 
Lawrence  v.  Zimpleman,  37  Ark.  643; 
Gossett  V.  Kent,  19  Ark.  603 ;  Butler  u. 
Nevin,  88  111.  57?;  Donald  k.  McKin- 
Don.  17  Fla.  746;  Homer  v.  Cilley,  14 
N.  H.  8j;  Kelly  v.  Cmig,  5  Ired. 
<N.  Car.)  119;  Lamb  v.  Farrell,  31 
Fed.  Rep.  5;  Miner  v.  McLean,  4  Mc- 
Lean (U.  S.)  138,  And  see  Hannel  v. 
Smith.  15  Ohio  134. 

I.  Hilblshi..  Hower,  58  Pa.  St.  93; 
Chalker  v.  Ives,  55  Pa.  St.  81;  Garber 
V.  Conner,  98  Pa.  St.  551;  Prince  v. 
Thomas,  11  Conn.  473;  Tremont  Schc   ' 


300;  Bennett  v.  Burch,  i  Den.  (N.  V.) 
141.  And  see  Dubois  i'.  Webster,  7 
rfun(N.  Y.)37i- 

Mere  formal  irregularities  not  affect- 
ing  the  validity  of  the  warrant,  will  not 
affect  its  power  to  protect  the  collector. 
See  King  v.  Whftcomb,  l  Met.  (Mass.) 
338;  Hubbard  v.  Garlield,  101  Mass. 
73.  And  defects  in  the  proceedings  are 
unimportant,  when  jurisdiction  has  at- 
tached.    Barrett  v.  Crane,  16  Vl.  246. 

Where  an  affidavit  which  is  made  a 
part  of  the  aEBessment  roil  and  deliv- 
ered to  the  collector  with  the  warrant, 
discloses  the  want  of  jurisdiction  of  the 
board  of  supervisors  to  Issue  the  war- 
rant, the  latter  furnishes  no  protection 
to  the  collector.  Westfall  v.  Preston, 
49  N.  Y.  349;  Van  Rensselae 


Dist.  V.  Clark,  33  Me.  482 ;  Bennett  v.  beck,  7  N.  Y.  5:7.     And  see  Smith  v. 

Burch,  1  Den.  (N.  Y.)    14: ;   Butler  v.  Mosher,  9  N.   Y.   Supp.  786;  56  Hun 

Nevin,88  III.   575;  Brown  v.   Harris,  (N.  Y.)  643;  New  York,  etc.,  R.  Co.  v. 

53  Mo.  306.  Lyon,  16  Barb.  (N.  Y.)  651. 

4.  See  St.  Louis  Mul.  L.  Ins.  Co.  v.  But  where  he  has  several  warrants, 

Charles,  47  Mo.  466;    Ranney  v.  Bader,  he  is  not  a  trespasser  because  part  of 

67  Mo.  476  ;  Slate  v.  Shackletl,  37  Mo.  them  are  illegal  upon  their  faces.  Wool- 

380;  Glasgow   V.   Rowse,  43  Mo.  489;  sey  r.   Morris,  96  N.Y.  311;  Hays  v. 

State  i'.Dowling,50  M0.134;  St.  Louis  Drake,  6   Gray   (Mass.)    387;  Bird   v. 


Bldg.,  etc.,  Assoc.  V.  Lighttier,  47  Mo. 
393;  Watden  v.  Dudley,  49  Mo.  419; 
Rubey  v.  Shain,  54  Mo.  307;  Jetferson 


Garfield,  102  Mass.  "ji ;  Suvdam  v. 
Wyckoff.  13  Johns.  (N.  Y.)  44!;  Dubois 
f.  Webster,  7  Hun  (N.  Y.)  371;  Clil^on 


Perkins.  33  Mich. 

a.  Underwood  c.Robtnson,lo6Mass. 
398;  Rawson  T).  Spencer,  113  Mass.  40; 
Hubbard  v.  Garfield,  102  Mass.  71 ; 
Sherman  v,  Torrey.gqMass.  473;  Sava- 
cool  V.  Boughton,;  Wend.  (N.  Y.)  170; 
31  Am.  Dec.  tSl. 

In   Hays  v.  Drake,  6  Gray  (Mass.) 
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TAXA  TION.    LiftUUtr  of 

While,  as  a  general  rule,  a  ministerial  officer  may  execute  an 
invalid  process  which  is  good  on  its  face,  but  is  not  bound  to  do 
so,*  some  cases  have  adopted  the  rule  that  in  such  case  it  is  his 
duty  to  collect  without  regard  to  his  opinion  as  to  the  regularity 
or  legality  of  the  assessment  or  other  precedent  steps.*  But  it 
has  been  held  that  he  is  not  protected  in  the  execution  of  a  war* 
rant,  regular  on  its  face,  if  he  has  knowledge  of  facts  which  ren- 
der it  void.' 

The  collector  is  liable  in  damages  for  acts  not  authorized  by  his 
warrant,*  and  for  unlawful  or  fraudulent  misconduct  in  the  per- 
formance of  his  duties.'     And  it  has  been  held  that  if  he  makes 

387,  It  was  held  that  a  Ux  warrant  other-  A  levj,  after  the  tax  U  eatiRlied  bj 
wise  valid,  addressed  to  one  as  "  col-  pavment  or  tender,  renders  the  collect- 
lector  or  constable,"  who  iBauthorized  to  or  a  trespasser.  WilHsTi.  Miller,  39  Fed. 
act  as  collector  at  the  time  of  its  deliv-  Rep.  138. 

erj-  to  him,  though  not  at  the  time  of  its  One  who  Ib  unlawfully  arrested  and 

date,   will   protect    the    ofBcer   acting  committed  to  prison  on  a  warrant  for 

under  it.  the  collection  of  a  tax,  may  show  the 

1.  See  Earl  v.  Camp,  16  Wend,  (N.  manner  In  which  he  lived  while  de- 

Y.)  563 ;  Connell  v.  Barnes,  7  Hill  (N.  tained  in  prison  and  the  inconvenience 

Y.)  35;  Lott  11.  Hubbard,  44  Ala.  593;  which  he  suffered  while  detained  there, 

Davis  V.  Wilson,  6]  111.  577.  in  an  action  against  the  collector  to  re- 

1.  Gove  V.   Newton,   58  N.   H.  359;  cover  for  Illegal  arrest  on  the  question 

Kellej  v.  Noyes,  43  N.  H.  309;  Clark  of   damage!.     Hall  v.    Hall,  3   Allen 

V.  Bragdon,  37  N.  H.  561;  SUte  v.  Rob-  (Mass.)  s- 

erts,  5a  N,  H.  491;  Roberts  v.  Ilolmea,  B.  See  Mix  v.  People,   116  III.   165; 

j4  N.  H.  560;  Walden  v.  Dudley,  49  Hardesty  i'.  Price,  3  Colo.  559;  Cone  r. 

M0.419;  Wation  11.  Watson,  9  Conn.  Forest,  116  Mass,  g?. 

140;  33  Am.  Dec.  334.     And  see  Kellar  The   complaint   in   a  suit  against  a 

r.  Savage,  20  Me.  199.  county  treasurer   for   selling  land  for 

A  collector  who  has  a  warrant  from  taxes,  where  there  was  personal  prop- 

Bn  authority  having  power  to  issue  it,  erty,  must  allege  the  character   of  the 

cannot  Inquire  into  the  precedent  steps,  personal  property,  that  it  was  subject 

Cunningham  v.  Mitchell,  67  Pa.  St.  78.  to  seizure  and  sale,  and  was  shown  to 

Seealso  Paulf.  Vankirk,6  Binn.(Pa.J  the    officer,     Bunnell     v.    Farris,    83 

iSijStepheos  v.  Wilkins,  6  Pa,  St,  360;  Ind.  393. 

Hilbish  V.  Hower,  58  Pa.  St.  93.  BzempUir  dunrngai  are  not  recover- 

8    Leachman   ti,   Dou,-'hertv,  81   III.  able  against  a  collector  for  imprison- 

3J4;  Grace  v.   Mitchell,  31   Wis.  545;  ing  the  delinquent  taxpaver  as  a  matter 

II  Am,  Rep,  613.  of  right;  in  awarding  them,  the  jury 

A  collector  cannot  be  held  chaise-  must  be  governed  by  the  malice  or  the 

'  able  with  notice  of  irregularities  in  a  wantonness  of  the  collector,  as  shown 

tax  levy,  by  reason  of  his  having  been  a  by   the   conduct   for   which  they  lind 

member  of  the  taxing  board  when  the  him  liable.     Boardman   v.  Goldsmith, 

IS  levied.  Bird  f.  Perkins,  33  Mich.  4S  Vt.  403, 


38.   But  he  cannot  rely  upon  statements  Frosecntiaui.— In  State  v.  Green,  87 

made  by  the  attorney  of   the  taxpayer,  Mo.  5S3,  it  was  held  that  prosecutions 

in  Ignorance  of  the  true  facts,  when  he  against  collectors,  for  collecting  illegal 

had  been  fully  informed  before  making  taxes,  must  be  founded  upon  the  stat- 

the   levy   that  the   tax   was   void   and  ute  making  it  a  misdemeanor,  and  they 

would  not  be  paid.     St.  Louis,  etc.,  R.  cannot    be    instituted    under   general 

Co.  I',  Apperson,  97  Mo,  300.  provisions   for    criminal    prosecutions 

4.    Cone   V,   Forest,   liis   Mass.   97;  for  obtaining  money  under  false  pre- 

Veit  V.  Gratr,  37   IikI.  353;   Merer  v.  tenses. 

Larkin,  3  Cal.  403;   Henry  v.   Bell,  75  The   conntr  li  not  liAbla,  where   a 

Mo.  194.  county  treasurer  fraudulently  collected 

As  where  he  sells  more  properh-  than  money  as  taxes,  and  converted  the  same 

U  necessary  to  satisfy  the  tax.     Cone  i'.  to    his  own    use.     Estep   v.    Keokuk 

Forest,  136  Mass.  97.  County,  18  ii;wa  199. 
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TAXATION.    UkblutTdti 

a  lawful  levy  for  a  tax,  but  afterwards  abuses  his  authority,  he 
becomes  a  trespasser  ab  initio.^ 

Where  the  tax  is  illegal,  or  the  warrant  is  invalid,  though  good 
upon  its  face,  replevin  will  lie  against  the  collector  to  recover 
property  seized  thereunder.* 

It  has  been  held  that  taxes  illegally  assessed,  which  have  been 
paid  under  protest  after  seizure,  may  be  recovered  back  from  the 
collector,  if  the  action  is  promptly  brought  before  he  is  required 
to  pay  them  over;'  but  that  after  the  money  has  been  paid  into 
the  treasury,  lio  recovery  can  be  had  from  the  collector,*  Money 
in  the  hands  of  a  collector  is  not  subject  to  execution  or  attach- 
ment,* 

b.  To  Account  for  Collections— (See  also  Public  Offi- 
cers, vol.  ig,  p.  378) — {1)  Extent  of  the  Liability. — The  collector 
must  keep  safely  all  money  received  for  taxes,  and  pay  it  over  to 
the  proper  officer  at  the  time  and  in  the  manner  prescribed  by 
statute.*    He  is  liable  to  the  political  division,  for  and  by  which 


1.  CooWonTHXHtion(ided.),P-8oz. 
And  see  Prince  v.  Thomas,  11  Conn. 
47j;  Veil  x:  Graft,  37  Ind,  2^3;  Farns- 
worth  Co.  V.  Rand,  65  Me.  i>)\  Brack- 
«!t  -l:  Vining,  49  Me,  356;  Libby  t. 
Burnhsm.  15  Mass.  144;  Pierce  v. 
Benjamin,  14  Pick,  (Mass.)  356;  15 
Am.  Dec.  396. 

In  Wilson  v.  Sfavey,  38   Vt. 
washeldtiiat  ifanoiSc 
a  rate -bills, 


Where  property  transiently  upon  the 
lands  assessed,  belonging  to  another 
person  not  liable  for  the  tax,  is  assessed, 
an  action  to  recover  possession  thereof 
may  be  maintained  against  the  collect- 
or. Lake  Shore,  etc,  R,  Co.  v.  Roach, 
80  N,  Y.  329. 

Statutes     providing     that    property 

taken  bj  virtue  of  a  tax  warrant  cannot 

ng  under    be  replevied,  are  not  applicable  where 

[idand     property  owned  by  one  person  is 


the  other  invalid,  seizes  no  more  prop-  (brihetaxes  of  another.      Hallock 

ertj  than  he  is  authorized  to  bv  virtue  Rumsey,  12  Hun  (N.  Y.)  89. 

of  the  valid  process,  and  sells  the  same  S.  Hardesly  v.  Fleming,  57  Tex.  395. 

;  than   enough   to  satisfy  that  See   also  Dickins    v.  Jones,   6    Yerg. 


process,  and  applie: 
isfy  the  invalid  process,  such  misappli- 
cation  does   not   render   the  officer  a 
trespasser  ab   initio,   but    he  will   be 
liable  for  the  excess  so  misapplied. 
Where  a  collector  refuses  to  receive 

KaymenI  of  a  tax  Jn  a  proper  medium, 
e  is  liable  to  action  by  the  party  whose 


chattels  have  been  levied  o 


(Tenn,)  483;  J?  Am 

4.  Dickins  T..  Jones,  6  Yerg.  (Tenn.) 
483;  27  Am.  Dec.  488;  Enloe  v.  Hall, 
I  Humph.  (Tenn.)  303;  Crutchfield  v. 
Wood,  16  Ala.  702;  Lewis  County  v. 
Tate,  10  Mo.  650;  Gray  f.  Otis,  11  Vt. 
629;  Hodgson  V.  Dexter,!  Cranch  (U. 
S.)   345;  Elliott  V.   Swartout,  10   Pet. 


t>  colleclion;  notwithstanding  the  fact 
that  such  receipt  is  prohibited  by  an 
unconstitutional  statute.  Poindexter 
V.  Greenhow,  114  U,  S.  170;  White  i'. 
Greenhow,  114  U.  S.  307 ;  ChaiKn  u. 
Taylor,  114  U.  S.  309. 

a.  McKay  v.  Batchellor,  2  Colo.  591; 
Morford  v.  Unger.  8  Iowa  82 ;  Le  Roy 
r.  East  Saginaw  City  R.  Co.,  18  Mich. 
333;  100  Am.  Dec.  162;  Wright  n, 
Briggs,  3  Hill  (N.  Y.)  77;  Hudler  v. 
Golden.  36  N.  Y.  446;  Dubois  i'.  Web- 
ster, 7  Hun  fN.  Y.)  371;  Atlantic,  etc., 
R.  Co.  V.  Cleino,  3  Dill.  (U.  S.)  175. 
See  also  Sheldon  v.  Van  Buskirk,  1  N. 
V.  473- 


mforce     (U.  S.)  137. 


Chattanooga,  8  Heisk. 
(Tenn.)  850. 

A  judgment  creditor  of  a  municipal- 
ity cannot  reach  funds  accrued  to  it  by 
taxation  by  process  of  garnishment, 
either  while  in  the  course  of  collection, 
or  after  they  have  Iwen  paid  into  the 
treasury.  Underbill  7.,  Calhoun,  63  Ala. 
216;  Pruitt  I',  Armstrong,  56  Ala.  308; 
Droz  I'.  East  Baton  Rouge, 36  La.  Ann. 
340;  Moore  t/.  Chattanooga,  8  Heisk, 
(Tenn,)  850;  Brown  v.  Gates,  15  W, 
Va.  131.  Nor  can  the  taxpaj'er  be  gar- 
nished.   Brown  ii.Gates,  15  W.  Va.  131. 

«.  See  Brunswick  1:  Snow,  73  Me. 
181 ;  Boothbay  v.   Giles,  68  Me.   162  ; 
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CoUwdon.  TAXATION.      LifttiUt; of  CoUMtor ;  fanUM. 

th«  taxes  are  imposed,  (or  ail  moneys  collected  by  him  and  not 
accounted  for,  both  personally  and  on  his  bond.* 

He  cannot  escape  from  this  liability  by  denying  the  authority 
under  which  he  acted,  as,  having  asserted  the  validity  of  his  au< 

thority  by  collecting  the  tax,  he  is  estopped  from  denying  it,  and 
disputing  the  right  of  the  state  to  money  thus  coming  into  his 
hands.'     The  fact  that  the  tax  was  unconstitutional,  illegal,  or 

Baird  v.  People,  83  III.  387  ;  Mason  v.  for  deposits  of  tax  in  on  eys  made  by  him. 

Fractional  School  DUt.,  34  Mich.  234  ;  is  properly  eued  upon  li's  bond  ae  eher- 

People  v.  Brown,  ,^5  N.  Y.  180.  ffT,  and   not  upon  the  additional  bond 

Where  a  collector  of  taxes  for  a  town  the  sheriff  is  required  to  give  as  col- 
or city  has  collected,  but  not  paid  over,  lector  of  taxes. 

the  taxes,  the  amount  constitutes  a  fi-  In  Haley  v.  Petty, 43  Ark.  391,  It  waa 
ductary  debt  within  the  bankrupt  law,  held  that  a  collector  whose  bond  pro- 
and  Is  not  barred  by  such  collector's  vides  for  the  payment  of  moneys  col- 
obtaining  a  discharge  in  bankruptcj-,  lected  by  him  by  virtue  of  his  office,  ii 
Richmond  v.  Brown,  66  Me.  373.  And  liable  thereon  tor  moneys  received  by 
■ee  Morse  v.  Lowell,  7  Met.  (Mass.)  him  from  the  collection  of  a  preceding 
151.     And  he  may  be  gulltj-  of  larceny  term, 

by  converting  them   to   his   own   use.  Where  a  collector  has  defaulted,  and 

^Bte  V.  Dale,  8  Oregon  229.  the  town  has  advanced  the  amount  due 

A  tax  collector  is  not  personally  Ha-  the  state,  the  collector  and  his  sureties 

ble   for   paying   money  to  a   treasurer  are  liable  lor  the  amount  so  advanced. 

who  Is  required  to  increase  his  bond  be-  Richmond  v.  Toothaker,  69  Me.  451. 

fore  receiving  the  same,  when  he  acted  IbiiByi  RacalTad  by  Dapnty. — A  sher- 

without  knowledge   that  the  treasurer  iff  is   responsible   for   monej'  actually 

had  not  increased  it.  Woodall  v.  Oden,  received   by   his  deputy   upon  process 

62    Ala,    125;     Morrow  v.   Wood,  56  committed  to  the  deputy  for  service,  al- 

Ala.  I.  though  it  is  void  on  its  face.  WiUiams- 

Cuiuot  Pay  jQdsnwnti. — A  tax  col<  town  f.  Willis,   15   Gray  (Mass.)  417. 

lector  of  a  parish  has  no  right  to  pay  See  also  New  Hampshire  Sav.  Bank  v, 

out  of  taxes  collected  by  him,  a   judg-  Varnum,  i  Met,  (Mass.J  34.     Boothbay 

ment  against   the    parish.     Vermilion  v.  Giles,    68   Me.   162;    Brunswick  i>. 

Parish  II.  Brookshier,  31  La.  Aon,  736,  Snow,  73  Me.  177;  Gorham  11.  Hall.  57 

I.Adams   V.   Farnsworth,   15  Gray  Me,  6t:  State  r.  Shacklett,  37  Mo.  iSo; 

(Mass.)  423;   Morse  v.  Lowell,  7  Met.  Hannibal,  etc.,  R.  Co.  -v.  Shacklett,  30 

(Mass.)    152;    Lincoln   r.  Chapin,   133  Mo.   550;   Slate    v.   Guilbeau,   37  La. 

Mass.  470;  Omeville  v.  Pearson,  61  Me.  Ann.  718. 

SSa;  Webb  County  v.  Gonzales, 69 Tex.  1.  See  Horn  v.  Whittier,  6  N.  H.88; 
45J  ;  Boggs  f.  State,  46  Tex.  10;  Mc-  Johnston  t'.  Wilson,  a  N.  H,  ao2  ;  9  Am. 
Lean  v.  State,  8  Heisk,  {Tenn.J  21;  Dec.  10;  Merediih  v.  Ladd,  2  N.  H. 
State  V.  Britt,  8  Heisk.  (Tenn.)  298;  517;  Charletonn.  Whilcher.sN.H.  196; 
Waters  t.Edmondsor, 8  Heisk.(Tenn.)  Tucker  i/.  Aiken,  7  N.  H,  113;  Vermil- 
384;  People  II,  Cooper,  10  III.  App.  384;  ion  Parish  i'.  Brookshier,  31  L«.  Ann. 
Copley  II.  Dinkgrove,  7  La,  Ann.  595 ;  736;  Scarborough  i'.  Stevens,  3  Rob- 
Duncan  II.  Slate,  7  La.  Ann.  377;  Bui-  (La.)  147;  McGuire  t.  Bry,  3  Rob. 
fington  V.  Dinkgrove,  4  La.  Ann.  550;  <La.)  196;  Clifton  t.  Wynne,  80  N,  Car. 
Goldsmith  t».  Kemp,  58  Ga.  lo<i;  Felgert  14s;  Prince  v.  McNeill,  77  N.  Car.  398; 
».  State,  31  Ohio  St.  431 ;  Crawford  -o.  Hewlett  r,  Nutt,  79  N,  Car.  363 ;  State 
Carson,  35  Ark.  565;  People  r.  Love,  v.  Woodside,  8  Ired.  (N.  Car,)  104; 
y  Cal,   s20;  Clifton  n.  Wynne,  80  N.  Wake  County  v.  Magnin,  78   N.   Car. 


r,  14s;   Wake  County  w.  Magnin,  78  181;  Blllingsley  v.  State,  14  Md.  369; 

j>. Car.  181.  Lincoln    v.   Cnapin,    132    Mass.   470; 

The  liability  extends  to  interest  and  Cheshire  v.  Howland,  13  Gray  (Mass.) 

penalties  Imposed  for  delay,  as  well  as  321;   Williamstown  i>.  Willis,  11;  Gray 

to  the  tax  itself.     Wheeling  v.  Black,  (Mass.)   427;    Howard   v.    Proctor.    7 

25  W.  Va.  266.  Gray  (Mass.)  138 ;  Sandwich  v.  Fish,  2 

In    Haghes  n.  People,  83  111.  78,  it  Gjvy  (Mass.)  19S;  Great  Barrington  v. 

was  held  that  a  sheriff  who  bas  received  Austin,  8  Gray  (Mass.)  444;  Spencer  v. 

money  from  a  bank,  as  compensation  Jones,  6  Gray  (Mass.)  502;  Wendell  v. 
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otherwise  defective,*  or  that  the  taxpayer,  though  voluntarily 
paying,  might  have  refused  to  pay  the  tax,  is  no  defense.*  Even 

Fleming,  S  Gray  (Mass.)  613;  Pease  v.  prevented   from   performing  his  own 

Smith,  14  Pick.  (Mass.)   lai;   Sprague  duty  gafely,     Kellar  n.  Savage,  17  Me. 

V.  Bailey,   19  Pick.    (MasE.)  436;   A]-  444;    Ford  v.  Clough,  8  Me.  343;  23 

Tord  V.   Collin,   so  Pick.  (Mass.)  418;  Am.  Dec.  513;  Smyth  v,  Titcomb,  3[ 

Colerain   v.   Bell,  g  Met.  (Mass.)  499;  Me.  272. 

Briggi  V.  Murdock,  13   Pick.    (Mass.)  In/'fnnjyi'afiiii.ithasbeenheMthat 

305;  People  V.  Cooper,  loIU.  App.  384;  a  collector  is  not  criminally  liable  for  a 

State  11.  Harney,  57  MisB.  S63;  Taylor  tax  collected,  where  it  was  afterwards 

».  State,  51  Miss.  79;  Webb  County  JJ.  shown   that   such   tax   had    been   tm- 

Gonzates,  69  Tei.  45s;  Berrien  County  properly  assessed  by  the  assessor  and 

V.  Bunbury,  45  Mich.   79^  Gorham  v.  county  commissioners.     Buck  i>.  Com., 

Hall,  S7  Me.  58;  Kellar  -u.   Savage,  17  90  Pa.  St,  no. 

Me.44s;TreBcott  v.  Moan,  50  Me.  347;  1.  Clifton  u.  Wynne,  80  N.  Car.  145; 

Brunswick  I'.  Snow,  73  Me.  177;  Tre-  Hewlett  v.  Nutt,  79  N.  Car.  263;  San 

mont   School  Dist.   v.   Clark,   33   Me.  Francisco  f.  Ford,   51  Cal.  198;  State 

483;  Hale  7.  Cushing,  3  Me.  iiS;  Ford  i'.  Cunningham,  8   Blackf.   (Itid.)   339; 

Ti.  Clough,  8  Me.  334 ;  23  Am.  Dec.  513;  Smyth  z'.  Titcomb,  31  Me.  171;  Thomp- 

Johnson II.  Goodridge,  ij  Me.  29;  Orono  son  f.  Sticknej-,   6  Ala.   579;  Olean  i/. 

13.  Wedgewood,  44  Me.  49;  69  Am.  Dec.  King,  1 16  N.  Y.  355;  O'Neal  v.  Wash- 

8t ;  Governor  v.  Montgomery,  3  Swan  ington  County,  27  Md.  277 ;   Waters  %'. 

(Tenn.)    613;     Jones     i>.     Scanlan,    6  State,  i  Gill  (Md.)  302  ;  State  if.  Balti- 

"   mph.  (Tenn.)  195144  Am.  Dec.  300;  more,  etc.,   R.  Co.          "'               "'" 


c,   R.  Co.,  34   Md.   344;   " 

Holden,  4  Wend.  (ff.  Y.)  a 


Wilson  V.  State,  i  Lea  (Tenn.)  ii6; 

Mississippi  County  v.  Jackson,  jl  Mo.  Slalel  v.  O'Malley,  39  Wis.  328;  Mo( 

J3;  State  Ti.  Rushing,  17  Fla.  2*6;  Frier  v.   Allegheny,  18   Pa.   St.   55;  Com.  u. 

*.  SUte,n  Fla.  300;  Treasurers  u.HII-  Philadelphia,   27  Pa.   St.   497;  Maat  ir. 

Hard,  S  Rich.  (S.  Car.)   412;  Scott  v.  Nacogdoches     County,  71    Tex.    380; 

Watklns,  32  Ark.  j6();  Webb  County  v.  Chandler  v.  State,  1   Lea  (Tenn.)  396; 

Goniales,  69  Tex. 4ss;  State  ».  Middle-  WiUon  v.  State,   i    Lea  (Tenn.)  316; 

ton,  57  Tex.  183;  Com.  v.  Titman,  148  Feigert  v.  State,  31  Ohio  St.  433;  SiJs- 

Pa.  St.  168;  Ridgway  Tp.  t\  Wheeler,  bee  v.  Stockle,44  Mich.  562;  Dogan  w. 

90  Pa.  St.  150;  King  V.   U.  S.,  99  U.  S.  Griffin,  51  Miss.  783 :  Webb  County  v. 

129;  Swan  r.  State,  48  Tex.  131 ;  Mar-  Gonzales  County,  6g  Tex.  451; ;  Bel!  u. 

lis   V.    State,  47   Tex.   5S3;    People  f.  Mobile,  etc.,  R. Co.,  4  Wall.  (U.  S.)  598. 

Brawn,  SS    N.  Y.  180;  Lovlngston  f.  Where   a  collector   collected  a  "  dog 

Board  or  Trustees,  99  111.  564;   Dogan  tax"  which  was   declared  unconstitu- 

II,  Griffin,  51  Miss.  783;  Com. ».  Phila-  tional,  and    penalties,   though   the  act 

detphia,  27  Pa.  Si.  497i  Ross  ij.  Curtis,  imposing  the   penalties   had   been  re' 

31   N.   Y.  605;  Murdock  -v.  Aiken,  29  pealed,  the  court  held  that  he  and  the 

Barb.   (N.   Y.)   59;     Walden    v.    Lee  sureties  on  his  bond  were  liable  for  the 

County,  60  Ga.  296;   Arnett  v.  Griffin,  same.  Chandler  v.  State,  1  Lea  (Tenn.) 

60  Ga.  349;   Wilkinson  ii.  Bennett,  56  396;  Wilson  c.  Slate,  i  Lea  (Tenn.)  316; 

Ga.  290.  Lovlngston   i'.    Board   of  Trustees,  99 

After  a  tax  collector  has  acted  under  III.  ;64. 

the  ordinance  of  a  police  jury,  and  col-  That  the  tax  was  paid  under  protest, 

lected  taxes  laid  by  it,  neither  he  nor  his  is  no  defense.     San  Francisco  :>.  Ford, 

wiretlescan  contest  the  legality  of  the  53    Cal.    198;     People    v.   AusUn,   46 

ordinance.    Vermilion  Parish  v.  Brook-  Cal.  J20. 

shier,  31  La.  Ann,  736.  Thequestion  of  constitutional  author- 

A  tax  collector,    having    acted    in  Ity  to  levy  a  Ibx7 can  arise  only  between 

that  capacity  and  given  a  bond,  is  ea-  the    collector    and    the    person   taxed 

topped  from  contesting  the  legality  of  before  payment,  and  between  the  stale 

hU  election.    Kellar  i.  Savage,  30  Me.  and  the   person   taxed   after   payment. 

199.     And  he  cannot  be  excused  from  Waters  v.  State,  1  Gill  (Md.)  302. 

the  performance  of  hli  duty  in  collect-  a.  People   v.   Cooper,    10   111.    App. 

ing  and  paying  over  taxes  committed  3S4;  Clifton  'b.  Wynne.  So  N.  Car.  145; 

to  him.  by  reason  of  any  illegality  in  Kellar  v.  Savage,  20  Me.  199;  Ford  i'. 

the  prior  proceedings  of  the  towD,  or  Clough,  8   Me.  334;  33  Am.  Dec.  513 ; 

of  its  officers,  unless  he  was   thereby  Treecott  v.  Moan,  jo  Me.  347;  Johnson 
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though  the  collector  might  have  refused  to  collect  the  tax,  having 
collected  it  under  color  of  authority,  he  must  account  for  the 
moneys  received.*  He  is  responsible  for  moneys  collected  by 
him,  even  though  they  are  lost  or  stolen  without  negligence  on 
his  part.* 

.  Goodrldge,  i<;  Me.  39;  Orono  v.  obligation  to  execute  a  warrant  irreg- 
'' edge  wood,  44  Me.  49;  69  Am.  Dec.  ular  on  its  face,  the  taxpajers  may 
;  Lyndon  xi.  Miller,  36  Vt.  339.    And     waive  any  formal  detects  and  pay  their 


Wonterline,  6  Bush  (Ky.)  20;   MIuU-  them,  the   defective  warrant  is  no  de- 

sippi   County   v,  Jackson,   51  Mo.  21;  feme   against  the  claim  of  the   town 

'i.jnav.  Cumberland <Md.  1893). 16  At),  for  the  money  thue  actually   received. 

Rep.   loot;   Mobb  f.  Riddle,  5  Cranch  Trescotti'.  Moan,  50 Me.  347,  and  cases 

(U.  S.)  351.  cited. 

In  State  v.   WoodBide,   8   Ired.  (N.  1.  U.  S.  p.  Prescott,  3  How.  (U.  S.) 

■Car.)  104.  the  court  held  that  although  578;  U.  S.  r.  Morgan,  il  How.  (U.  S.) 

the  counlj-  clerk  may  not  deliver  to  the  154;  State  i'.  Houston,  78  Ala.  576;  56 

«herifr  an  official  copy  of  the  list  of  tax-  Am.  Rep.  59;  Morbeclt  i'.  State,  28  Ind. 

ables,  yet  if  he  proceeds,  without  auch  86;  Albany  County  r.  Dorr,  35  Wend. 

■official  list,  to  collect  the  taxes,  he  and  (N.  Y.)  440;  Muzzy  r.Shattuck,  1  Den. 

his   sureties   on  his  bond  are  bound  for  (N.  Y.)  333;  Boggs t. State, 46  Tex.  lo; 

the  amount  he  may  GO  collect,  notwith-  Monlicello    v.    Lowell,   70    Me.    438; 

standing   he   couid   not   have  enforced  State  i'.  Harper,  6  Ohio  St.  508;  67  Am. 

the  collection  without  such  certificate  Dec.  363;  State  v.  Lanier,  31  La.  Ann. 

from  thcclerk.   See  also  Slade  t'.  Gov-  423;  New  Providence  v.  McEachron, 

ernor,  3  Dev.  (N.  Car.)  365;  Kelly   i'.  33  N.  ].  L.  339;  Com.  v.  Comlv,  3   Pa. 

■Craig,  s  Ired.  (N.  Car.)  131.  St.  372.     And  see  Slatei'.Lotl,'69  Ala. 

1.  Adamai'.  Parneaworth,   15  Gray  147;  U.  S.  i'.  Thomas,  ts  Wall.  <U.  S.) 

(Mass.)  433 ;  Cheshire  f.  Howland,  13  337;  United  SWtes  v.  Dashiel,  4  Wall. 

Gray  (Mass.)  331;   Lincoln  t.  Chapin,  (U.  S.)  1S2;  U.  S.  v.  Morgan.  11  How. 

133   Masa.   470;    Sandwich  I'.  Fish,  3  <U.  S.  )  154 ;  U.  S.  v.  Keehler,  9  Wall. 

Graj-  (Mass.)  398;  Reynolds  r.  l^fton,  (U.  S.)  83;  Boyden  v.  U.  S..  13  Wall. 

18  Ga.  47 ;  Barlow  v.  Sumter  County,  (U.S.)   17;   Halbert  v.   State,  33  Ind. 

47   Ga.   639;   Weimer  r.  Bunbury,  30  135;   State  v.   Harper.  6  Ohio  St.  609; 

Mich.  3oi;  Palmer  p.  Craddock,  Sneed  67  Am.  Dec.  563;  Redwood  County  r. 


iKy.)  iSi.  Tower,  3S  Minn.  45;   State  v.  Moore, 

A   collector's   receipt  for  tax   bills.     74  Mo.  413;  41  Am.  Rep.  3" "   "^    -■--- 
whereby  he  agrees  "  to  collect  and  pay     land  i'.   Pennell,  69  Me. 


I  absolute  Rep.  184;  York  County  r.  Watson, 
'agreement  on  his  part  to  collect  and  15  S.Car.  i;  40  Am.  Rep.  (175;  Han- 
pay  over,  irre)!pective  of  the  legality  of  cock  v.  Hazzard,  13  Cush.  (Mass.)  111. 
the  taxes.  There  is,  in  such  case,  an  His  liability  depends  upon  his  con- 
implied  agreement  on  the  part  of  the  tract,  and  not  upon  the  law  of  bailment. 
town  that  the  taxes  are  valid  and  col-  State  i.  Harper, 0  Ohio  St.6oS; 67  Am. 
lectible.  For  the  non-collection  of  taxes  Dec.  363. 

illegally  assessed,  neither  the  collector  The  collector  can   be  released  from 

nor  the  sureties  on  his  bond  are  liable,  liability  only  upon  the  ground  that  the 

But  for  the  misapplication  or  mleap-  moneys  were  taken  from  him  by   irre- 

propriation  of  all  moneys  voluntarily  sistible   force.      State   v.   Houston,  78 

paid   to   the   collector  on  such   taxes.  Ala.  576:56  Am.  Rep,  59. 

they  are  liable.     Tunbridge  v.  Smith,  In   Halbert  t.  Slate.  23  Ind.  i2.j;.  the 

48  Vt.  648.  court  held  that  a  public  officer  who  is 

A  collector  of  taxes  Is  excusable  for  required  to  give  bond  for  the  proper 
not  proceeding  under  a  defective  war-  payment  of  money  that  may  come  in- 
rent,  and  he  cannot  be  held  liable  lor  to  his  hands,  as  such  ol^cer,  is  not  a 
non- col  lection  of  the  taxes  when  his  mere  bailee  of  the  money,  exonerated 
warrant  confers  no  authority  to  dla-  by  the  exercise  of  ordinary  care  and 
train,  Frankfort  v.  White.  41  Me.  537;  diligence;  but  his  liability  is  fixed  by 
Orneville  v,  Pearson,  61  Me.  jja;  his  bond,  and  the  fact  that  the  money 
Boothbay  T'.  Giles,  64  Me.  403.  is  stolen  from  him  without  his  fault. 

But  while  the  collector  is  under  no  doesnotreleasehim  fromhisobligation 
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The  collector  is  liable  for  taxes  which  he  might  have  col- 
lected by  reasonable  diligence,  but  which,  by  reason  of  his  neg- 
ligence, having  been  left  uncollected,  have  been  lost.'  So  he  is 
liable  for  taxes  for  which  he  has  receipted  without  receiving  pay- 
ment,* Where,  however,  he  has  discharged  his  duties,  and  been 
guilty  of  no  negligence,  he  is  not  liable  for  sums  which  he  has 
not  actually  received.^     He  is  not   liable  for  taxes  which  it  was 

to  make  such  pRvment.    See  also  State  falthrul  dJECharge  of  the  duties  of  his 

V.   Harper,  6   Ohio    St.  607;  67  Am.  office. 

Dec.  363.  1  McLean  I.  State,  8  Heisk.{Tenn.) 

But  it  hat  been  held  in   Okio,  that  13;    Stale  v.  Britt,  8   Heisk.   (Tenn.) 

when  the  legiilature  passes  an  act  ex-  398.     And  see  Jackson  County  v.  Gul- 

onerating  such  officer  and  his  sureties  latt,  84  Ala.  143 ;  Mc  Williams  v.  Phil- 

from  the  payment  of  such  money,  and  lips.  51   Miss.  1915;  Olean  v.  King,  116 

directs  that  a  tax  be  levied  in  the  tcrri-  N.  Y,  355. 

tory  upon  which  the  loss  must  fall,  to  Under  the  VermoHl  Gen.  Sti.,ch.84, 

meet  the  deficit,  such  act  is  not  forbid-  {  64,  the  collector   is   accountable   to 

den  by  the  constitution,  state  or  federal,  the  town  for  all  of  an  abatement  not 

Board  of  Education  v.   McLandsbor-  allowed  to  him  by  the  selectmen,  with- 

ough,36  0hio  St.  SI7;  38  Am.  Rep.  581.  out  regard  to  previous  custom.     And 

The  collector  cannot  be  said  to  be  under  section  65  of  the  same  chapter, 

without  fault  or  neglect,  if  there  has  he  is  accountable  in  like  manner  for 

been  previously  an  omission,   without     the  excess  of  the  state  tax   ^.-r__ 

exonerative    cause,   to  discharge    any  in  his  hands  after  satiafyinj 

dutj,  the  performance  of  which,  as  and  rant   of   the   state  treasurei 

when  required,  would  have  prevented  non-payment     thereof 

the  money  from  being  subject  to  lose  by  breach  of  his  bond.     Essex 

robbery.     If  there  was  such  a  failure  of  50  Vt.  413. 

duty,  the  condition  of  the  bond  was  then  S.  "   "  '' 

broken,  and  such  defauU  of  the  collect-  11 13 

or,  co-opera:Ing  with  the  robbery,  con-  Min 

tributed  tothelossc.'.i  l-— oney.'  State  In  Com.  v.  Masonic  Temple  Co., 89 


V.  Houston,  78  /  579;  56  Am.  Rep. 
59;  Sevang  v.\  .,  13  'VVall.  (U.  S.) 
56;  Hallibur'.or.  v.  u.  S.,  13  Wail.  (U, 


S.)63^ 
1.  Flit 


•iitsburg  v.  Tabor,  61   N.  H. 
Richirondi'.Brown,66Me.373;  M 
V.  Slate.  6a  Miss.  677;  Governor  v.  Mc- 
Ewen,  5  Humph.  (Tenn.)  141.   And 
State  V.   Brill,  8  Heisk.  (Tenn.) 


Ky.   6^8,  the   court  held   that    1 

Gen.  St.  Kentucky  (ed.  1873),  ch.  92, 
art.  8,  44  3.  8,  which  impose  a  lia- 
bility on  the  collector  for  all  taxes  col- 
lected, and  give  the  commonwealth  a 
lien  on  his  land  therefor,  which  shall 
not  he  discharged  until  he  has  obtained 
a  quietus,  a  sheriff  was  entitled  to  a 
which  he  had 


Prince  V.  Britt,  S  Heisk.  (Tenn.)  J90.  become   chargeable   during;  his 

A  township  committee  has  no  [ower  but  which   he  had  been  enjoined  num 

to  direct  the  township  collector  not  to  collecting  by  order  of  court, 
collectatax  which,  although  illegal,  has         In  School   Dist.  ;>.  Tebbetts,  67  Me. 

never  been  set  aside.     If,  therefore,  he  239,   it   was   held   that,  the    fact   that 

fails  to  collect  such  a  tax,  the  direction  money,  which  accrued  from  the  sale  of 

of  the  committee  constitutes  no  defense  a  district  scboolhouse,  and  which  was 

to  the  suit  of  the  township  on  his  offi-  shown  to  have  been  finally  disposed  of 

clal  bond.    Painter  i>.  Blairstown,  43  N.  in  accordance  with  the  vote  of  the  dis- 

J.  Eq.  117.  trict  although  it  had  gone  through  the 

In  Coleraln  v.  Bell,  9  Met.  (Mass.)  town  treasurer's  hands  contrary  to  the 

499,  it  was  held  that  in  case  ol  ther*-  vote  of   the  district,   before   reaching 

moval  of  the  collector  from  oiiice,  be  its  destinatio':,  had  been  duly  account- 

and   his   sureties  are   liable   for   such  ed  for,  the  town  treasurer  could  not  be 

part  of  the  taxes  committed  to  him  as  held  liaMe  to  thedistrict  a  second  time 

are  lost  by  reason  of  his  remissness,  fork.  Treasurers i>.HilliBrd,S  Rich. (S. 

even   though  the  uncollected  portion  Car.)  413.    But  the  insolvency  or  want 

thereof  has  been  committed  to  his  sue-  of   ability  to   pay    Is  do  defense  to  a 

«essor,  who  has  also  given  bond  for  the  suit  on  flie  collector's  bond,  when  he 
347 
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not  his  duty  to  collect ;'  nor  is  he  liable  where  the  warrant  would 
not  have  protected  him  had  he  proceeded  under  it.* 

(2)  The  Accounting. — The  collector  must  make  out  his  accounts 
and  settle  with  the  state  at  the  time'  and  with  the  formalities 
prescribed  by  law.*  He  can  receive  nothing  but  money  in  pay- 
ment of  taxes,  unless  he  is  expressly  permitted  by  statute  to  re- 
ceive something  else,  and,  in  the  absence  of  such  a  provision, 
nothing  but  money  will  be  received  from  him  in  settlement  of  his 
accounts.* 

The  collector  is  not  authorized  to  use  his  office  for  purposes 
of  speculation,  such  as  buying  up  demands  against  the  public  to 

has  (ailed  to  execute  his  warrant  of  dla-  two  distinct  grounds  of  liability;  but 

tress.or  otherwise  eKhauated  his  power,  the  accounting  is  merely  preliminary 

Gorham  T.  Hall,  j7  Me.   58 ;   Colerain  to  the   paj-ment.     Franklin  v.  Kirby, 

*.  Bell,  9  Met.  (Maaa.)  499.  25  Wis.  4<^. 

1.  See  West  Baton  Rouge  v.  Morria,  4,  See  Pctittw,State,8  Heisk.  (Tenn.) 

17  La.  Ann.  459^  Lincoln    v.  Chapin,  320;   Wood  v.  State,  8  Heisk.  (Tenn.) 

131  MaGB.  47a.  339;  McLean  v.  State,  8  Heiak.  (Tenn.) 

A  superseded   tux  collector  and  hia  23;   Simmons  i'.  BouUt,  26  La.  Ann. 

Bureties  are  liable  only  for  the  amount  377 ;  State  v.  Powell,  40  La.  Ann.  24I. 

collected  by  him, and  nol  accounted  lor;  Under  the  Nebraska  statutes,  it   is 

and  in  a  suit  to  recover  the  same,  the  only  where  the  county-  commissioners 

amount  muBt  be  proved  by  the   state,  fail  to  settle  with  the  treasurer,  and  al- 

State  V.  Daspit,  30  La.  Ann.  1112.  low  him  credit  for  uncollectible  taxes. 

But  he  is  liable  even  for  taxes  of  a  and  for  errors  in  the  tax  lists,  that  the 

6 receding  term  if  he  has  collected  them,  county  clerk  has  authority  to  examine 

[alev  I'.  Petty,  41  Ark.  392.  thelistsandcorrect  them.     Eatherly  v. 

where   the  sherilf  has  failed   to  file  Sute,  14  Neb.  3S7. 

thelistofdelinquenttaxesunilUfterthe  B.  Miltenberger  v.  Cooke,  18   Wall, 

time  prescribed  by  law,  the  collector  is  (U.  S.)  421 ;  U.  S.  f.  Morgan,  11  How. 

not  liable  for  uncollected  taxes.  Gutches  (U.S.)  1541  Johnson  i'.  U.  S.,  5  Mason 

r.  Todd  County,  44  Minn. 383.  (U.  S.)  425;   Smith  w.  Speed,  so  Ala. 

9.  Reynolds   v.  Lafton,    18  Ga.   47;  376;  Crutcher  r.  Sterling,  1  Idaho  306; 

Boothbay  v.  Giles,  68  Me.  161 ;  Chesh-  Askew  v.   Columbia  County,  33  Ark. 

ire  V.  Howland,  13  Gray  (Mass.)  331.  370;   Sheridan  ».  Rahway,  44  N.  1.  L, 

And  see  Barlow  v.  Sumter  County,  47  587;   Frier  v.  State,  II   Fla.  300;  Sim- 

Ga.  639.  mons  Ti.  Boullt,  26  La.  Ann,  377,     And 

It  must  be  eatablUhed  that  the  col-  see  Lawson  v.  Pulaski  County,  3  Ark. 

lector  has   been   legally  authorized  to  i;  Wellington  i>.  Lawrence,  73  Me.  I3j; 

collect  the  taxes,  or  that  he   has  col-  Sawyer  v.  Springfield,  40  Vt.  jo^. 

lected  them.     Machiasport  v.  Small,  77  In  McLean  v.  State,  8  Heisk.  (Tenn.) 

Me.  109.  13,  the  court  held  that  Tennessee  bank 

In   williametown  v.  Willis,  15  Gray  notes  receivable   by  the   state  in  pay- 

(MasE.)  417,  it  was  held  that  a  denial  raent  of  taxes,  if  received   by  the  col- 

by  the   officer   that  any   warrant   was  lector  and   not  paid  over,  must  be  ac- 

committed  to  him  for  aervicet,  author-  counted   for   as   money,   at   their   face 

izes  proof  that  a  warrant  so  committed  value  ;  and  so  of  county  warrants, 

was  void  on  its  face.  In  Orneville  v.  Pearson,  61  Me.  553,  It 

In   State  v.  Atkinson,   107   N.  Car.  was  held  that,  if  a  person  who  was  col- 

317,  it  was  held  that  a  constable  could  lector  for  consecutive  years,  paid  money, 

not  escape  liability  for  failure  to  col-  without  any  appropriation  on   his  part, 

lect  taxes  committed  to  him,  upon  the  to  the  treasurer,  who  applied  it  to  the 

ground  that  the  warrant  and  Hat  con-  oldest  liability,  having  no  notice  that 

tained  no  direction  to  collect.  the  money  came  from  the  assessments 

S.  Moeng  V.  People,  138  III.  513.  of  any  particular  year,  it  cannot  after- 

Aocount  for  uid  Pfty  Orar. — The  sf  ' 

I   for    though  collected  from  the  tf 
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use  in  his  settlement  with  the  state.*  And  even  where  the  stat- 
ute directs  that  such  demands  are  receivable  for  taxes,  they  can- 
not be  used  in  accounting,  unless  they  were  actually  received  by 
the  collector  in  making  his  collections.* 

A  settlement  is  not  conclusive  evidence  of  a  proper  accounting, 
but  mistakes  in  it  may  be  shown,^ 

Settlement,  iti  the  absence  of  statutory  provision,  must  be  made 
within  a  reasonable  time  after  collection.*  Where  the  collector 
delays  payment  after  the  time  for  settlement,  he  is  chargeable 
with  interest.'  Penalties  may  be  imposed  upon  the  collector  for 
failure  to  pay  over.* 

1.  Frier  v.  Slate,   ii   Flo.  .100.     And  tion  to  recover  surns  of  money  not  in- 

see   Elliott   i>.   Miller,    S    Mich.    131;  eluded   in   the   treasurer's  account,  he 

Smith  I'.  Speed,  50  Ala.  176.  may  ahosv  errors  in  the  account  tending 

In  Cheshire  i'.  Howland,  13  Gray  to  balance  the  omission  without  ptead- 
<Mass.)  321,  it  was  held  that  payments  ing  them  in  his  answer  or  in  set-off. 
made  by  a  collector  ol  taxes  in  behalf  4.  Houston  v,  RusBell,  52  Vt.  no. 
of  the  town,  and  allowed  to  him  by  the  Where  the  statute  required  the  col- 
town  in  account,  cannot  be  again  al-  lector topavwhenthelawshoulddlrect, 
lowed  him  in  an  action  by  the  town  on  while  the  bond  required  him  to  pay 
his  official  bond.  when  the  county  commissioners  should 

).  Com.  V.  Rodes,  5  T.  B.  Mon.  (Ky.)  by  law  direct,  the  court  held  that  there 

319;  Simmons  i'.  Boutlt,  36  La.   Ann.  was  no  material   difference,  and   that 

377:  Vermilion  Parish  i'.  Brookshler,  payment  to  the  treasurer  was  in  law 

J  I  La.  Ann,  736.  But  see  Askew  v.  Co-  payment  lo  the  county  com  mission  ere. 

iimbia  County,  33  Ark.  870.  Frownfelter  v.  State,  66  Md.  80. 

The  right  of  debtors  to  the  SUte  of  Where  a  collector  has   paid  money 

Virginia.  tO   discharge  their  debts  in  into  the  treasury,  on  account  of   taxe's 

the  state's  tax- receivable  coupons,  is  .  collected,  before  he  is  legally  required 

not   ftvailable   to  a   tax  collector   who  to  account,  the   payment  has  relation 

has  collected  taxes  which   he  has  not  Co  the  time  when  be  is  legally  required 

turned  over,  nor  to  the   surety  on  his  to  pay.     Wyman  v.  Smith,  4.5  Me.  Jll. 

ofEcUl  bond.     Burgess  v.  Winston,  18  B.  Sheridan  v.  Stevenson,  44  N.  X.  L. 

Fed.  Rep.  559.  371  ;  Glover  t.  Wilson,  6   Pa.  St.  190. 

In  Com.  1..  Rodes,  5  T.  B.  Mon.  (Ky.)  And  sew  State  v.  Van  Winkle,  43  N.  J. 

318,  the  court  held  thai,  notwithstand-  L,  125;   State  ti.  Lacey  Tp.,  41  N.  J,  L, 

ing  the  collector's  tender  at  the  treas-  53(1;  State  v.  Lett,  69  Ala.  147 ;  Bruns- 

ury,  and  in  court  of  warrants  on  the  Wick  v.  Snow,  73  Me.  177 ;  McLean  v. 

treasury,   made   receivable    for   (axes.  State,  8   Heisk.   (Tenn.J   12;   Hartford 

which  were  refused   by  the  treasurer,  r.  Franey,  47  Conn.  76;  Wheeling  r, 

the  state  was  entitled  to  recover   the  Black,   25    W.   Va.   366;    Hawkins   v. 

amount  of  her  demand  against  the  col-  Minor.  5  Call  (Va.)  ttS. 

lecting  officer.  In  the  absence  of  testimony  showing 

S.  Moore  County  v.  McRae,  89  N.  when   the   amount  sued   for   actually 

Car.  95;  State  ii.  Brewer,  64  Ala.  387;  came  into  the  hands  of  the  collector, 

People  w.  Cooper,  10  III.  App.  384;  Jus-  or  that  he  was  in  default  before  the 

tices  f.  Fennimore,  I  N.  J.  L.  190.  And  end  of   the  fiscal  year,  that  would  be 

see  Kilpatrick  v.  Pickens  County,  66  the  date  from  which  to  charge  interest 

Ala.  433;   Kinney   v.  State,  4  III.  357 ;  against    him.     Cordray   x:    State,    S5 

Washington  County  v.  Pariier,  10  111.  Tex.  140. 

331;  Wellington  v.  Lawrence,  73  Me.  In  Gasklns  -r.  Com,,  I  Call  (Va.) 
115;  O'Neal  f.  Washington  County,  37  194,  it  was  held  that  interest  will  not 
Md.  227.  be  computed  upon  the  damages  re- 
in Altbright  V.  Governor,  25  Tex.  covered  against  a  public  collector,  until 
687,  It  was   held   that  a  comptroller's  after  judgment. 

statement  of  accounU  is  not  evidetice  in  a.  See  Carnall  f.  Crawford  County, 

an  action  agAnst  the  collector.  1 1  Ark. 604;  Lawson  r.  Pulaski  County. 

In   Adams  v.  Famsworlh,  i;  Gray  jArk.i:  Smith  i'.  Speed,  50  Ala.  176; 

(Mass.)  423.  it  was  held  that  In  an  ac-  State  v.  Lewenlball,  55  Miss.  589. 
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c.  Remedies  Against  Defaulting  Collector — (i)  By  Ac- 
tion— (ft)  TtM  Uglit  to  lUlitehi. — A  State  or  municipality  may  pursue 
a  delinquent  collector  for  moneys  collected  and  not  paid  over,  or 
for  failure  to  collect,  by  suit  at  common  law;  *  or  suit  may  be 
brought  upon  his  official  bond.* 

As  there  is  an  adequate  remedy  at  law,  a  bill  in  equity  will  not 
lie  against  a  collector.*  Demand  or  notice  to  pay  is  unnecessary 
as  a  foundation  for  an  action  against  him> 

A  penalty  may  be  Imposed  without  4,  Wentworth  w.  Gove,  45  N.  H.  :6o; 

nolitying  the  collector  of  the  adjust-  Watson  v.  Walker,  33  N.  H.  471 ;  Hick> 

ment,  as  it  constitutes  part  of  the  pre-  v.  Burns,  38  ,N.   H.   151  ;   Brewster  v. 

liminary    proceedings     that    may    be  Van  Ness,  18  Johns.  fN.  Y.)  133.  Cottt- 

conducted  ex  farle,  and  any  objection  fart  Moody  v.  Mahurin,  4  N.  H.  196; 

for  want  of  euch   notice  should  come  We»ton  v.  Amei,  10  Met.  (Mass.)  347; 

from   him   when   summoned  to  show  Prairie   v.   Worth,    78    N.   Car.   169; 

cauie ;  and   If  want  of   knowledge  is  Worth   v.  Cox,  89  N.   Car.  44;  Sute 

shown  by  him,  as  Co  the  penalty,  and  v.  Mcintosh,  9   Ired,   (N.  Car.)   307 ; 

is  disallowed  he  b  defense,  he  should  Prairie   v.   Jenkins,   7c   N.   Car.    ^45 ; 

spread  it  on  the  record  bill  oi  eicep-  State  t-.  Wood  side,  9  Ired.  (N.  Car.) 

tioijs.     Carnall   v,   Crawford   County,  496;  Houston  v.  Russell,  51   Vt.   no. 

Ark.   604.     See   also    Christian   v.  And  see  Tappan  t'.  People,  67  III.  339; 


Ashley  County,  34  Ark.  141.  Dodge  v.  People,  113  111.  491 ;  Carnall 

Where   a   penalty  a   imposed  on  a    v.  Crawford  County,  11  Ark.  604. 
tax  collector  for  failure  to  account,  it         In  Sweetser  v.  Hay,  7  Gray  <Mas 


f;al  incident,  and   need  not  be  49,  it  was  held  that  if  any  demand  of 

y    claimed     in     a    declaration  payment  of  a  sum  of  money  due  upon 

against  him  and  his  sureties.     State  v,  a  bond  given  by  the  town  treasurer  and 

Lewenthall,  55  Miss.  ^89.  collector  of  taxes  to  the  selectmen,  is 

1.  Adams   v.   Farnsworth,  15    Grav  necessary,  before  commencing  an  ac- 

(MasB.)   423;   Baird   v.   People,  83  111.  tion  on  the  bond,  the  demand  upon  such 

187;    Helvey  v.  Huntington  County,  6  treasurer,  made  by  two  of   the   three 

Blackf.(Ind.)  317;  WentworthT'. Gove,  selectmen  and  the  town   treasurer  for 

4S    N.   H.   160;   Spencer  t!.  Peny,  iS  the  time  being,  after  the  three  select-    ' 

Mich.  394  ;  Richmond  11.  Brown,  66  Me.  men  and  treasurer  have  been  appointed 

373;  Dogan  Ti,  GHffin,  51  Miss.  781.  by  the  town,  a  committee  toseUlewitb 

3.  Boykin  i;.  State,  50  Miss.  375.  And  the  former  treasurer  is  sufficient.    See 

see  Bonds,  vol.  1,  p.  448;  Public  Oppi-  also    Adams  v.  Farnsworth,   15  Gray 

CKRS,  vol.  19,  p.  378;  Suretyship,  toI,  (Mass.)  413. 
34,  p.  714.  Where  a  collector  fails  to  settle  and 

S.  Hindman  v.  Aledo,  6  III.  App.  436;  pay  over,  at  the  time  prescribed,  it  is 

Clinton  County  v.  Schuster,  8j  111.  137;  the  duty  of  the  county  court  to  adjust 

Ramse}'  v.  Clinton  County,  92  111.  225;  his  accounts  according  to  the  best  In- 

Baird  v.  People,  83  III.  3S7;  Kilgour  v.  formation  that  can   be  obtained;  but 

People,  76  III.  548.  such  adjustment  being  but  a  prellmi- 

In  Livingston  v.  Anderson,  80  Ga.  naiy  step,  he  is  not  entitled  to  previous 
17s,  It  was  held  that  the  sureties  of  a  notice.  Carnall  v.  Crawford  County, 
defaulting  tai  collector's  bond  are  sub-  11  Ark,  604.  And  suit  by  the  common- 
related  to  the  rights  of  the  state  for  the  wealth  on  a  collector's  bond,  is  sufB- 
uncollected  tax,  upon  settling  with  the  cient  notice.  Lehigh  Crane  Iron  Co- 
state  therefor,  and  may  recover  such  v.  Com.,  55  Pa.  St.  448. 
taxes  by  appeal  to  equity,  where  no  le-  InTappanii.  People,  67  III.  339,  it 
gal  remedy  Is  provided  therefor,  was  held  that  while  no  demand  is  nee- 

In  Turner  *.  Teague,  73  Ala.  554,  essary  in  order  to  recover  the  amount 
It  was  held  that  the  statutory  lien  on  collected  by  a  collector,  if  it  is  also 
the  property  of  a  collector  for  the  sought  to  recover  a  penal^  for  fail- 
payment  of  any  judgment  which  laaj  ure  to  pay  over  according  to  law,  de- 
be  rendered  against  him  in  his  otn-  mand  must  be  made,  ptnal  statute; 
cial  capacity,  is  enforcible  only  in  being  required  to  receive  a  strict  con- 
equity,  struction. 
860 
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The  form  of  the  action  may  be  assumpsit  for  money  had  and 
received;^  though,  sometimes,  a  special  action  on  the  case,*  or,  in 
some  cases  an  action  of  debt,  may  be  brought.' 

(b)  How  TroMmiud. — In  the  absence  of  statutory  provisions,  the 
proceedings  are  the  same  in  a  tax  suit  as  in  ordinary  actions.^ 

The  suit  is  generally  required  to  be  brought  in  the  name  of  the 
state  or  municipality  imposing  the  tax,'  and  should  be  prose- 
cuted generally  by  the  officer  to  whom  the  money  should  have 
been  paid  over.* 


Me.  373-  Vanarsdale  v.  Stale,  65  Ind.  1   _     _ 

InHindmanv.  Aledo,6Ill.  App.436,  ano  County  v.  Neville.  27  Cal.  465; 
it  was  held  that  where  it  Is  merely  Tappan  v.  People,  67  III,  339 ;  Dodge 
sought  to  recover  a  Bum  of  money  v.  People,  113  111.  491. 
which  the  defendant  has  in  hU  hands.  The  recovery  is  in  trust  for  the  dls- 
and  which  is  the  property  of  the  state  trict  by  which  the  tax  was  levied.  Tap- 
er municipality,  assumpsit  will  lie.  pan  v.  People,  67  III.  339. 

In  O'Neal  *.  Washington  County,  27  An  official  bond  is  not  a  "  contract 
Md.  117,  it  was  held  that  the  fact  that  for  the  payment  of  money,"  within  tUt- 
a  collector  is  responsible  upon  his  utory  provisions  requiring  actions  on 
official  bond  for  moneys  due  the  state,  such  contracts  to  be  brought  in  the 
it  no  bar  to  an  action  of  tutumfsil  for  name  of  the  party  really  interested, 
their  recovery.  Morrow  v.  Wood,  36  Ala.  1.  See  Skin- 
In  School  Dist.  V.  Tebbetts,  67  Me.  ner  v.  Bedell,  32  Ala.  44;  Rouse  v, 
239,  it  was  said  by  Barrows,  J,;  "  That,  Moore,  18  Johns.  (N.  Y.)  407;  Galway 
under  any  ordinary  circumstance*,  an  v.  Stinson,  4  Hill  [N.  Y.)  136;  Looney 
action  of  nHiiiH/jiV  bj' a  school  district  --   ■'--' —   -^ -^y   -tr   ^. . 


against  the  t 

the  proper  remedy  to  recover  any  bal'  official  bond  of  a  tax  collector  is  prop- 
ane e  of  their  moneys  which  has  been  erly  made  payable  to  the  state,  and  an 
paid  into  his  hands  as  such  treasurer,  action   thereon  may  be  maintained  by 


is  sufficiently  obvious.    The  broad  re-    the  county,  as  the  person  injured.  < 
mark  made  by  the  court  in   Bailey  v.    account  of  thi    '   "    "      '  " 
ButterReld,  14  Me.  iii,  and  McMillan 


I.  Eastman,  4  Mass.  378,  that  ai 

of  ai3timfsil,»»  implied  by  law,  is  never  Car.  181,  the  court  held  that  an  action 

a  proper  remedy  against  a  public  officer  upon  the  official  bond  of  a  county  treas- 

for  neglect  or  misbehavior  in  his  office,  urer  for  the  recovery  of  money  belong- 

m^ht,  under  some  unusual  and  peculiar  ing  to  the  school   fund  of  the  county, 

condition  of  things,  need  qualification,  collected  by  him  and  not  paid  over,  is 

See    Adams   v.   Farnsworth,    15  Gray  properly   brought  In  the   name  of  the 

(Mass.)  433,     But,  ordinarily,  a  special  board  of  commissioners  of  the  county. 

action  on  the  case,  setting  forth  the  par-  6.  See  Clifton  u.  Wynne,  80  N.  Car. 

ticulars  which  constitute  the  default  or  145;  Gauntt  v.  State,  3i  Ind.  137 ;  Wal- 

misfeasance,  or,  in  some  cases,  an  action  '           .....     ^. 
of  debt,  has  been  deemed  the  proper 

form."  Blackf.   (Ind.)   2bo,   it   was   neld   tnat 

S.  School  Dist.  V.  TebbetU,  67  Me.  county  commisnioners  may  sue  a  dclin-. 

139;  Bailey  v.   Butterfield,  i4Me.   112;  quent  tai   collector,  even   though   the 

Charleston  v.  Stacy,  10  Vt.  561.  collector  of  the  county  Is  required  to 

«.  School  DUt.  ».  Tebbetts,  67  Me.  pay  over  to  the  county  treasurer,  and 

139;  Bailey  v.  Butterfield,  14  Me.  ii3.  not  to  the  county  commissioners;  but 

<.  See  Tappan  v.  People,  67  III.  339.  that  they  must  assign  non-payment  to 

■.See Snyder t. State, II  Ind,  77;  Pep-  the  county  treasurer  as  a  breach  of  the 

per  V.  State,  23  Ind.  399;  85  Am.  Dec.  collector's  duly. 

430;  Fry  V.  State,  37  Ind.  348;  Taggart  In   Nortk    Carolina,  to   recover  an 

v.  State,  49  Ind.  43 ;  Neat  v.  State,  49  amount  due  the  county  by  a   county 

Ind.  5t;  Scotten  v.  State,  ji  Ind.  j2  ;  treasurer,  the  action  should  be  brought 
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Proof  of  the  receipt  of  the  money  by  the  collector,  and  of  his 
delinquency  in  not  paying  it  over,  is  sufficient  to  sustain  the 
action,'  and  to  cast  upon  him  the  burden  of  showing  that  he  has 
rightfully  disposed  of  it.* 

The  defense  of  set-off  will  not  be  allowed  the  collector  in  an 
action  against  him  by  the  state.^ 

A  claim  against  a  collector  for  taxes  collected  by  him  and  not 
paid  over  is  a  fiduciary  debt,  within  the  bankrupt  law,  and  is  not 
barred  by  his  discharge  in  bankruptcy* 


converting  n 
taxes,  it  may  be  si 

sums  of  money  from  different  individ- 
ual taxpayers.     State  v.   Dale,  8  Ore- 


on  the  relation  of  the  commissioners, 
and  not  hy  the  succeeding  treasurer. 
Wescott  -u.  Thees,  8g  N.  Car.  55. 

A  district  attomev  has  authoritj, 
under  the  California' Kci  of  May  17th, 
1S61,  to  bring  an  action  upon  the  ofli- 
clal  bond  of  a  tax  collector  of  a  counly, 
for  moneys  due  both  to  the  county  and 
the  state,  on  his  own  valltlon,  with  or 
without  instructions  from  the  comp- 
troller, the  county  court,  or  the  board  of 
•upervisors.  People  t>.  Love,  2j  Cal.  530. 

But  in  Misaissiffit  where  the  proper 
officer  fails  to  Institute  the  action.  It 
may  be  brought   by  any  taxpayer  who     Houston  County 

renders   himself    responsible    for    thr         ""   ' ' 

costs.     State  v.  Harris,  52  Miss.  686, 

In   French  v.   State,  ^3  Miss.  65:    ' 


of 


held  that  In  an  action  on  the  bond 
tax  collector,  under  Code  Mistis- 
iffi  1%'ji,  Ij  1 751,  the  declaration  Is  bad. 


In  U.  S,  I'.  Hunt.  105  U.  S.  183,  it 
was  held  that  a  duly  certified  treaaury 
transcript  of  the  collector's  accounts 
is  admissible  in  evidence,  although  it 
contains  no  dates  as  to  when  the  money 
was  collected,  it  being  certified  to 
cover  the  period  of  hU  bond. 

1.  Coons  V.  People,  76  lit.  383.   And 

-    '"     penterp.  Corinth,  63    Vt.  iii; 

n  County  p.  Dwyer.jgTex.  113. 

UK  may  show  allowances  and  re- 
leases upon  the  trial.  Pelltti'.  Sute,8 
Heiak.  (Tenn.)  320.  And  instructions 
from  (be  comptroller  or  other  superior 
officer  may.  be   shown    where   set  up 

defense,     Altbright  v.  GoverDor,  15 


If  It  does  not  contain  the  allegation  that  Tex.  6S9. 
the  person  on  whose  relation  the  suit  is  If  the  collector  has  abstracted  the 
instituted  Is  a  taxpayer,  and  fails  to  record  of  his  receipts  and  payments  of 
aver  that  he  is  a  citizen  of  the  state.  taxes  required  by  Mississifpi  Code 
1,  Coons  V.  People,  76  111.  383.  And  18S0,  J^  S'7-i9,  his  sureties  cannot  re- 
see  Boothbayn.  Giles, 6x  Me.403;  Tres-  quirethatthe  state,  after  establishing 
.,_..    __  ,..     _  ^.  ches"^' ..=.—.■-.- .  .1. .   -,_,___. 


Holland,  13  Gray  (Me      .„     . 
County  f.  Dwyer,  59  Tex.  113;  Ferria- 
hui^  V.  Martin,  60  Vc.  330. 

But  proof  of  a  mere  commitment  to 
the  collector,  and  a  failure  to  account,  is 

t   sufficient.     Boothbay  f.  Giles,   64 


Me 


403- 


The  comptroller's  statement  of  the 
amount  due  from  a  lax  collector  to  the 
state,  Is /rrmn  /ariV  evidence  against 
the  collector  and  his  sureties,  but  not 
conclusive.  Anderson  v.  State,8  Heisk. 
(Tenn.)  13;  McLean  r.  State,  8  Heisk. 
<Tenn.)>2;  Wood  v.  State,  S  Heisk. 
(Tenn.)  339.  And  see  Johns  v.  State, 
55  Md.  350. 

Evidence  of  the  contents  of  the  col- 
lector's hooks  to  show  payment  tor 
taxes,  cannot  l>e  given,  when  no  reason 
is  shown  for  not  producing  them.  State 
«,  Lewenthall,  55  Miss,  5S9. 

In  the  prosecution  of  a  collector,  for 


collection  of  the  amount  claimed', 
shall  prove  that  he  has  not  settled 
with  the  auditor.  Gibson  v.  State,  54 
Miss.  341, 

■,  Com.  V.  Rodes,  3  T.  B.  Mon.  (Kr.) 
318;  Shaver  v.  Robinson,  59  Ala.  195; 
Finnegan  v.  Fernandina,  n  Fla.  379; 
Hlbbard  i^.  Clark,  sf>  N.  H.  155;  ii 
Am.  Rep.  443  ;  Cobb  r:  Elizabeth  City, 
71;  N.Car.  I  ;  Wilson  v.  Lcwistown,  1 
W.  &  S.  |Pb.)  418;  State  v.  Baldwin, 
14  S.  Car.  135. 

Where  the  proportion  of  the  land  lax 
due  to  the  county  has  not  been  paid,  the 
collector.  In  an  action  on  his  official 
bond,  cannot  set  ofF  county  orders 
against  the  claim.  Byers  v.  State,  a 
Ohio  106, 

<,  Richmond  f.  Brown,  66  Me.  375; 
Morse  v.  Lowell,  7  Met.  (Mass.)  153. 

Fiduciary  debts  like  those  of  ttie  pub- 
lic against  a  tax  collector,  may  be  proved 
in  bankruptcy,  equally  with  other  debta. 
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The  Statute  of  Limitations  begins  to  run  against  an  action  for 
breach  of  a  collector's  bond  from  the  time  of  the  breach,  and  not 
from  the  date  of  the  bond.'  Mere  delay  short  of  the  statutory 
period,  in  enforcing  the  bond  against  a  defaulting  tax  collector, 
does  not  release  his  sureties,  nor  impair  their  right  of  subro- 
gation.* 

(e)  Tha  HMcaia  <d  DunagM. — The  tax  collector  is  prima  facie  lia- 
ble for  the  whole  amount  of  his  assessment  roll ;  that  is,  for  all 
the  taxes  committed  to  him  for  collection,  in  respect,  to  which  he 
has  not  exhausted  his  authority  to  enforce  payment;  and  if  he  ' 
fails  to  pay  in  that  amount  at  the  proper  time,  the  whole  burden 
of  proof  is  on  him  to  show  discharge,  payment,  or  any  other 
defense  he  (Hay  have  in  extinguishment  of  his  liability,* 

The  measure  of  damages  for  taxes  collected  and  not  paid  over, 
is  the  amount  actually  collected,  with  interest,  deducting  all  pay- 
ments made  by  the  collector,^  and  the  compensation  which  he  is 

tr the  creditor  to  whom  thej' are  due  so  Lockhart  v.  Houston,  45  Tex.  317; 
elect ;  and  if  they  are  »o  proven,  and  Morris  v.  State,  47  Te».  503;  Olean  v. 
dividends   thereon  are   accepted,  Ehey     King,  116  N.  Y.3J5;  Gorhani  v.  Hall, 


or's  discharge.  Morie  r.  Lowell,  7  Met,     Jackson    County   u.   Gullatt,  84    Ala. 

(MaM.)  152.  343;  Treasurers  v.  Clearj,  3   Rich.  {S. 

1.  Moore  Countv  v.  McRae,  89  N.     Car.)  371. 


9<.  See  also  barker  v.  Munroe,  4  The  safe  keeping,  by  a  collector,  of 
uev.  (N.  Car.)  411 ;  Coomer  v.  Liltle,  tax  money  levied  Ey  a  defunct  village' 
Conf.  Rep.  (N.  Car.)  91.  corporation,  until  someone  has  a  right 


3.  State  1'.  Guflbeau,37  La.  Ann,7i8;  to  demand  and   receive 

Vermilion  Parish  v.  Brooksliier,  31  La.  breach  of  the  bond.     Dodge  x:  People, 

Ann.  736.     And    see   Northumberland  113  III.  491. 

V.  Cobleigh,  59  N.  H.  ijo.  The  Louisiana  revenue  laws  require 

MotlcaloSttratlM. — Where  the  officers  of  tax   collectors   the   performance   of 

of  B  State  knew  of  a  tax  collector's  de-  certain  acts  as  conditions  precedent  to 

fault  under  a  previous  term  of  office,  the  allowance  of  deduction  lists  as  cred- 

but  did  not  notify  the  surety  of  the  col-  lis  in  their  favor— viz.:  They  must  ver- 

lector  on  his  bond,  given  on  a  subse-  Ify  these  lists  with  an  oath  that  they 

quent  appointment,  it  was  held  that  the  have  exhausted  all  legal  means  for  the 

omission  of  the  state  officers  to  notify  collection  of  the  sums  upon  them,  and 

the  surety  of  such  default.  Is  not  a  fraud,  must    deposit  them   in   the   recorder's 

or  fraudulent  concealment  of  the  fact  office  at  a  certain  time.     Unless  these 

by  the  state  or  its  officers,  and  const!-  requirements  are   complied  with,  Ihey 

tutes  no  defense  to  the  surety  in  an  ac-  are  not  legally  entitled  to  be  credited 

tion   upon  his  bond   for  a  subsequent  with   the   amount  of   these   deduction 

default.     State  -a.  Rushing,  17  Fla.  216.  lists.     Slate  v.  Viator,  37  La.  Ann.  734. 

S.  Vermilion   Parish   v.  Brookahier,  See    also    State   -v.   Gullt>eau,   37   La. 

3(  La.  Ann.  7j6;   Vermillion  Parish  ij.  Ann.  718. 

Comeau,   10  La.  Ann.   695;  State   v.  \.  Brunswick  v.  Snow,  73  Me.  177; 

Powell,  40  La.  Ann.  341 ;  Scarborough  James  -v.  Governor,  1  Ala.  605. 

■0.  Stevens,  3  Rob.  (La.)  147;   Boring  Where  a  tax  collector  has  improp- 

v.  Williams,   17   Ala.  510;   Tliompson  erly  levied  upon  property,  and  it  is  pur- 

r.  Stickney,  6  Ala.  579;  Tlmberlake  v.  chased  by  the  owner  at  the  tax  sale,  the 

Brewer,  jg  Ala.  loS ;  Gutches  -v.  Todd  meaeure  of  damages  is  the  price  bid  at 

County,  44  Minn.  383;  Houston  Coun-  the   sale,   and   the  amount  of  the  tax 

ty   f.  "Dwver,  59  Tex.    113;  Swan   v.  should  be  deducted  therefrom.  Alexan- 

State,  48  I'e*.   izi ;  Cordray  *,   State,  der  -n.  Helber,  35  Mo.  334.     And  where 

55  Tex.  141;  Shaw  v.   State,  43   Tex.  the  collector  himself  purchases  at  the 

359;  Burnett  t'.  Henderson,  at  Tex.  590;  tax   sale,  it   is   the   value  of  the  goods 

Allbright   v.  Governor,  25   Tex.  687 ;  sold,  deducting  the  amount  applied  by 
25  C.  of  L.— 13                           853 
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entitled  to  receive,*  and  including  all  penalties  imposed  upon  the 
collector  for  delinquencies,* 

(2)  Summary  Process — (m)  FreriilDni  tor. — In  many  of  the  states, 
in  order  to  secure  the  speedy  payment  of  taxes  collected,  and  to 
enable  judgment  to  be  obtained  without  the  usual  delays  incident 
to  ordinary  actions,  summary  remedies  are  provided  against  de- 
faulting collectors  and  their  sureties,'  Thus,  summary  judgment 
may  be  obtained  against  the  collector  and  his  sureties  on  motion 
or  order  to  show  cause,*  of  a  warrant  of  distress  or  execution  may 
.  be  issued  against  them  by  the  treasurer  or  other  proper  officer.* 


the  collector  to  the  paj'ment  of  the  tax. 
Pierce  v.  Benjamin,  i^  Pick.  (Mass.) 
356;  35  Am.  Dec.  396. 

It  is  not  necessary  Chat  the  amount 
of  the  default  of  a  tax  collector  should 
have  been  ascertained  bj  a  judgment 
&t  law ;  such  default  ma^  be  ascertained 
and  determined,  and  the  lien  enforced, 
'by  a  proceeding  in  equity.  Knighton 
V.  Curry,  6]  Ala.  4O4. 

1.  Brunswick  v.  Snow,  73  Me.  177. 

1.  Christian  v.  Ashley  County,  34 
Ark.  141 ;  Tappanu.  People,  67  lif.  339. 

Penalties  may  also  be  recovered  of 
sureties  for  the  collector.  Tappan  w. 
People,  67  III.  339. 

In  Johnson  v.  Thompson,  4  Bibb 
(Ky.)  394,  it  was  held  that  a  judgment 
against  a  principal  is  not  sdmlBslble 
evidence  against  his  deputy,  when  he 
was  not  a  party  to  the  suit,  and  is  liable 
to  the  principal  without  a  judgment. 

8.  See  Weimer  v.  Bunbury,  30  Mich, 
joi;  Boring  p.  Williams,  17  Ala.  510; 
BassetC  v.  Governor,  11  Ga.  207; 
Vermilion  Parish  u.  Brook  shier,  31  La. 
Ann.  736;  Aker»  -o.  Burch,  ij  Helsk. 
(Tenn.)  606. 

The  power  to  collect  taxes  is  not  ex- 
hausted by  the  receipt  of  the  money 
by  the  collector.  Its  purpose  Is  to  raise 
money  for  the  use  of  the  government, 
and,  whoever  may  have  poatesslon  of 
It,  the  power  to  use  appropriate  means 
to  secure  its  proper  application,  contin- 
ues until  Its  actual  diebureement.  Den 
V.  Hoboken  Land,  etc.,  Co,,  18  How. 
(U.  S.)  273. 

',.  Carmlchael  v.  Hays,  66  Ala.  J43 ; 
"       ;,  Minor  (Ala.)  160; 


Armstrong  11.  State, 

Com.  V.  Rodes,  5  T.  a.  mon.  \r^y.)  jio; 
De  Soto  County  u.  Dickson,  34  ^IiBS. 
ijo;  Akers  r.  Burch,  :3  Heisk.  (Tenn,) 
606;  Mallorj-  V.  Miller,  2  Yerg.  (Tenn.) 

In  Alabama,  the  motion  may  be  made 
In  the  name  of  the  county,  and  is  not 
required  to  be  in  the  name  of  the  treas- 
urer,  Stamphili   V.   Franklin   County, 


86  Ala.  391 ;  and  a  judgment  by  default 
in  such  summary  proceedings  is  con- 
clusive as  to  the  amotint  then  due. 
State  V.  McBride,  76  Ala.  51. 

A  motion  against  a  tax  collector  car- 
ries with  it  the  right  to  judgment 
against  the  securities.  Brown  v.  State, 
8  Heisk.  (Tenn.)  871. 

In  Missouri,  the  practice  is  for  the 
county  court  to  ascertain  the  balance 
due  from  the  collector  to  the  county,  and 
order  Its  payment,  and  on  his  failure  to 
respond,  to  render  judgment  against 
him  at  the  next  term,  and  order  execu- 
tion to  issue  thereon.  Owens  *.  Andrew 
County  Ct.,  49  Mo.  372. 

6.  Crawford  n,  Carson,  35  Ark.  565; 
Bassett  v.  Governor,  11  Ga.  207;  Smyth 
i'.Titcomb,3i  Me. 381 ;  Tremont School 
Dist.  V.  Clark.  33  Me.  48a;  Scarborough 
V.  Stevens,  3  Rob.  (La.)  147 ;  Weimer 
t>.  Bunbury,  30  Mich,  aoi ;  Bringard 
V.  Stellwagen,  41  Mich.  54;  Myers  v. 
Com.,  34  Pa.  St.  270;  Den  t.  Hoboken 
Land,  etc.,  Co.,  18  How.  (U.  S.)  271. 

And  if  the  treasurer  neglects  to  Issue 
his  warrant  of  distress  against  the  col- 
lector, mandamus  lies  to  compel  him. 
Waldron  v.  Lee,  s  Pick.  (Mass.)  323. 

In  Phillips  V.  Robbins,  59  Mo.  107,  It 
was  held  that  where  one  is  l>oth  col- 
lector and  sheriff,  a  writ  may  Issue 
against  him  to  the  sheHfi'  of  an  adjoin- 
ing county,  without  further  proof  that 
the  sheriff  of  the  proper  county  is  dis- 
qualified. 

No  particular  form  is  prescribed  by 
the  Loaiiiana  statute,  for  a  warrant 
or  execution  on  behalf  of  the  state, 
against  a  delinquent  tax  collector. 
Scarborough  v.  Stevens,  3  Rob. 
(La.)  147. 

Neoeisltyof  Batnril. — An  officer  levy- 
ing on  an  extent  against  a  delinquent 
tax  collector,  under  the  Vermont  stat- 
ute, is  not  required  to  make  a  return; 
and  such  return.  If  made,  can  be  varied 
by  parol  evidence,  Hackett  v.  Ams- 
den,  57  Vt.  431. 
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And,  further,  the  bond  is  made  a  h'en  on  all  the  real  estate  of  both 
principal  and  sureties.'  The  defenses  that  are  allowed  to  be  set 
up  may  be  limited.*  In  some  states  the  certificate  or  statement 
of  certain  officers  is  made  sufficient  evidence  to  establish  the 
amount  due  by  the  collector,  in  the  absence  of  rebutting  testi- 
mony .•  Some  of  the  statutes,  in  case  of  delay  or  non-payment, 
authorize  the  imposition  of  a  penalty  of  a  certain  per  cent,  bn 
the  amount  due  by  the  collector;*-  others,  the  imprisonment  or 
removal  from  office  of  the  collector."    It  has  been  held  that  upon 


Mot  a  Tax  Sal*.— The  sale  of  the  land 
of  a  defaulting  tax  collector,  under  a 
warrant  from  the  county  commission- 
ers, is  not  a  sale  for  taxes,  and  not  cov- 
ered bv  the  law  relating  to  tax  eale«. 
The  warrant  has  no  return  day,  and  is 
eRectual  as  long  as 
may  choose,  and  when  It 
no  one  but  the  defaulter 
vantage  of  it,  and  the  co 
may  buy  the  land  lor  the  benefit  of  the 
county  and  lease  or  sell  it  at  pleasure. 
Schuylkill,  etc.,  R.  Co.  v.  McCreary, 
58  Pa.  St.  304. 

Uen  of  Traaanrir'B  Warrant.  —  In 
Pennsyl-vania,  the  Hen  of  a  treasurer'a 
warrant  levied  on  the  collector's  real 
estate  hat  priority  over  a  subsequent 
judgment.  Stauffer  v.  Lancaster 
County,  1  Watts  (Pa.)  300.     . 

1.  See  Wilder  v.  Butterfield,  50  How. 
Pr,  (N.  Y.  Supreme  Ct.)  385 ;  Butler 
CounlTP.  HeniT,  3  Pen.  &  W,  (Pa.) 
16;  Warner  ti.  Emory,  3  Yeates  (Pa.) 
50 ;  Irby  v.  Livlnjgslon,  81  Ga.  iSi. 

The  statutory  lien  created  by  the  ap- 

Eroval  and  recording  of  a  collector's 
and,  attaches  not  oni^  to  the  lands 
then  owned  by  the  principal,  but  also  to 
alter  acquired  Unds,.thc  same  as  in  the 
case  of  a  judgment.  Crawford  v.  Rich- 
eaon,  101  III.  351 ;  Baker  v.  Schuessler, 
85  Ala.  541. 

Under  the  Illinois  statutes,  a  home- 
stead not  exceeding  one  hundred  dol- 
lars In  value,  owned  and  occupied  by 
the  collector  as  his  residence,  is  exempt 
from  the  statutory  lien  of  his  bond,  but 
if  It  exceeds  that  value,  the  excess  Is 
subject  to  the  lien;  and  evidence  of  a 
homestead  right  is  competent,  under  a 
general  denial,  as  going  to  show  that 
the  bond  was  never  a  lien  on  the  land. 
Crawford  v.  Richeson,  loi  III.  351. 

But  in  Georgia,  the  homestead  is  li- 
able for  the  collector's  default.  Davis 
V.  State,  6a  Ga.  76. 

DlaelMTfe  of  Uan. — Payment  to  the 
proper  ofGcerdischargeft  the  lien.  Rus- 
sell's Appeal,  59  Pa.  St.  401. 


Bnt)iosatl«i  of  Sontloa. — In  Irby  v. 
Livingston,  81  Ga.  181,  it  w^s  held  that 
one  who  buys  property  of  a  defaulting 
tax  collector,  after  his  bond  is  given, 
takes  it  subject  to  the  lien  of  the  bond, 
and  to  the  right  of  the  sureties  thereon 
to  reimburse  themselves  out  of  Che  pro- 
ceeds of  the  property. 

S.  See  Com.  v.  Rodes,  5  T.  B-  Mon. 
(Ky.)  318. 

5.  Prather  v.  Johnson,  3  Harr.  &  J. 
(Md.)  487;  Billingsley  v.  State,  14  Md. 

JCq;  State  v.  Powell,  40  La.  Ann.  141; 
ohnson  v.  Thompson,  4  Bibb  (Ky.) 
394;  Com.  v..  Rodes,  5  T.  B.  Mon. 
(Ky.)  318;  Den  -a.  Hoboken  Land,  etc., 
Co.,  18  How.  (U.  S-)a7J. 

The  treasurer's  certificate  to  an  ac- 
count against  Che  collector  of  state 
taxes,  authenticates  itself.  Mllburn  v. 
State,  I  Md.  i. 

4.  See  State  w.  Le  went  hall,  55  Miss. 
589;  Owens  V.  Andrew  County  Ct.,  49 
Mo.  37a. 

Where  damages  on  the  amount  due 
by  the  collector  are  allowed,  they  are 
a  legal  Incident  to  the  collection  of  the 
tax  and  need  not  be  specially  claimed 
in  the  declaration,  but  will  follow  a 
recovery  of  the  amount  in  default. 
Stale  V.  Lewenthall,  55  Miss.  589. 

6.  See  Hartland  v.  Hackett,  57  VL 
ga;  Daggett  v.  Everett,  19  Me.  373; 
Com.  V.  Ruff,  3  Rawle  (Pa.)  95. 

Under  Georgia  Rev.  Code,  $  918, 
the  governor  may  vacate  the  commis- 
sion of  a  defaulting  tax  collector,  and 
fill  the  vacancy.  State  v.  Frazier,  48 
Ga.  1.7. 

In  Verinont,  the  two  remedies  given 
to  a  town  against  a  delinquent  tax  col- 
lector are  to  be  regarded  as  elective 
and  not  concurrent;  and  if  the  town 
procures  an  extent  to  be  issued  against 
a  defaulting  collector,  on  which  he  is 
imprisoned  and  held,  an  action  cannot 
be  maintained  on  his  bond,  for  the 
reason  that  the  prosecution  of  one 
remedy  is  a  bar  to  the  other.  Hartland 
V.  Hsckett,  57  Vt.  ga. 
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proof  of  delinquency  of  the  collector,  mandamus  will  lie  to  com< 
pel  him  to  pay  over.' 

(b)  Vatnn  ud  TklUltr. — The  collector,  by  accepting  the  office,  and 
his  sureties  by  giving  the  bond  under  the  existing  laws  providing 
for  such  summary  remedies,  impliedly  agree  to  make  them  a  part 
of  the  contract.*  They  are  upheld  upon  the  ground  of  necessity,* 
arid  are  not  in  contravention  of  the  constitutional  provisions  pro- 
hibiting anyone  from  being  deprived  of  property  without  due 
process  of  law,*  and  guaranteeing  trial  by  jury*   But  there  should 

1.  See  Swte  v.  Staley,  38  Ohio  St.  therefore,  are  not  subject  to  Eummarv 

IE9;  Smyth  I'.  Titcomb,  31    Me.   273 ;  remedieB  other  than  those  accepted  b^ 

Peoples,  Brown,  55  N.  Y.  180;  State  them  bj' ^ving  their  bond  under  «»tat- 

V.  Rahwa/,  44  N.  J.  L.  587.  ute  providing  tor  such  remedies.    See 

It  is  not  a  ground  Tor  refusing  a  writ,  Boughton  v.  State,  7  Humph.  <TeDn.) 

that  the  collector  has,  by  his  voluntary  193;     Mallory     v.     Miller,     3     Yerg. 

Mid   wronglul  act  in  paying   over  the  (Tenn.)  103. 

money  to  the  supervisors  of  the  town.  But   the   collector   himself  may    be 

subjected  himself  to  lost,  or  made  the  .  subjected  to  a  change  of  remedies  or  to 

performance  of  his  duty  ditticuit  or  in-  new  remedies  imposed   by   sulMequent 

convenient.     People  v.  Brown,   55  N.  statutes.     Morrow  v.  Wood,  56  Ala.  1 ; 

Y.  180.    .  U.  S.  V.  Cheeseman,  3  Sawjer  (U.  S.) 


over  moneys  assessed  and  collected 

pay  certain  bonds,  that  he  might  show  18  How.  (U.S.)  371,  the  court,  by  Curtis, 

that  the  necessary  assent  of  the  taxpay-  J,  said:    "Probably  there  are  fewgoT- 

ersof  the  town  to  the  issue  of  the  bonds  ernments  which  do,  or  can,  permit  iheir 

was  never  obtained.  claims   for  public  taxes,  either  on  the 

>.  See  Weimer  v.  Bunbury,3o  Mich,  citizen  or  the  officer  employed  for  their 

xti;  Chappee*!'.  Thomas,  5  Irfich.  1)3;  collection  or  disbtirsement,  to  become 

State  V.   Carleton,  1   Gill   (Md.)  149;  subjects  of  judicial  controversy,  accord- 

Whitehurst  v.  Coleen,  ti  111.  247;  Hoke  ing  to  the  course  of  the  law  of  the  Und. 

V.  Henderson,  4  Der.  (N.  Car.)  i ;  Cot-  Imperative'  necessity  has  forced  a  dil- 

ten  V.  Ellis,   7  Jones   (N.   Car.)    ^45;  tinction   between  such  claims  and  all 

Bunting  v.  Gales,  77  N.  Car.  3S3:  ^hil-  others,  which  has  sometimes  been  car- 

adelphia  v.  Com.,  53  Pa.  Si.  451 ;  Ben-  ried  out  by  summary  methods  of  pro- 

nett  1!.  McWhorter,  3  W.  Va.  441;  Den  ceeding." 

i>.Hoboi(enLand,etc.,Co.,iSHow.CU.  4.  Den  v.  Hoboken  Land,  etc.,  Co., 

S.)  17a;  Head  v.  Universilv,  19  Wall.  18  Ho*.  (U.  S.)  273;  Wei: 


(U.   S.)   536;   People  t.   Van    Epp,   4     bury,  30  Mich.  3oi;  Bringard  f .  Stell- 

Wend.  (N.  Y.)  387  ;   Lewis  v.  Garrett,    wagen,  41  Mich.  54. 

6    Miss.    434;    Pratt  v.    Donovan,     10        tTnrwMiiable  Bearoliaa  and  8als«ra& 


Wis.  378.  — Statutes  authoriiing  gummarv  pro- 
The  bond  is  to  be  read  as  if  the  pro-  cess  against  delinquent  tax  collectors 
visions  of  the  statute  were  set  forth  at  and  their  sureties,  do  not  violate  con- 
large  in  it,  and  had  thereby  received  stitutional  provisions  prohibiting  un> 
the  ezpressassent  ofthe  parties.  Cooley  reasonable  searches  and  seizures.  Wei- 
on  Taxation  (jd  ed.),  p.  717.  mer  t:  Bunbury,  30  Mich.  201. 

The    collecUon    of   the   revenues  is  ■   '^■"  -  •~—f'^~   - 

under  the  controlling  power  of  tlie  leg-  ,                  ,    ,                 .,_.,,.,, 

islalure,  and  sheriiTs  and  their  bonds-  Harper  v.  Elbcrton,  23  Ga.  566;  Boring 

men   are  affected  with  notice  thereof,  v.   Williams,  17   Ala.  510;   Gorham  f. 

and  subject  to  its  exercise.      Worth   v.  Hall,  57  Me.  58. 

Cox,  89  N,  Car.  45;  Prairie  t>.  Worth,  The  adjustment  of  the  balance  due 

SN.   Car.    169;    Dates   v.  Darden,  i  from  accounting  officers  is  not   neces- 

urph,  (N,   Car.)  500;  Prairie  v.  Jen-  sarily  a  judicial  controversy;   there  is  a 

kins,  75  N.  Car.  i;4i;.  distinction    in    this    respect     between 

The  sureties  on  the  collector's  bond,  claims  of  government  for  Its  taxes,  and 
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be  notice  and  a  hearing  of  some  kind  upon  the  question  of  delin- 
quency ;  *  and  prbof  of    delinquency  in  some  form  is  essential.* 

(e)  CMutTMtloii  ud  AppUokblUtT. — As  summary  processes  against  de- 
faulting collectors  are  in  derogation  of  common  law,  a  strict  com- 
pliance with  all  statutory  provisions  Is  required,  and  no  intend- 
ments will  be  taken  in  their  favor.^ 

ot  other  claims.  Den  v,  Hobolien  Land,  contraty,  that  be  dtd  his  duty,  and  col- 

etc  Co.,  i8  How.  [U.  S.)  173.  lected  all  the  taxes  which  he  ought  to 

Anv  legal  proceEs  which  was  origin-  have  collected;  and  when  the  entire 
ally  rounded  in  necessity,  and  has  heen  amount  of  taxes  assesEed,  the  amount 
consecrated  by  time  and  approval  and  allowed  for  errors  and  Insolvency,  and 
acquiesced  in  by  universal  consent,  must  the  amount  of  paymenta  made  to  the 
be  considered  an  exception  to  the  rl^ht  county  treasurer,  are  established,  enough 
of  trial  by  jury,  and  Is  embraced  in  the  Is  shown  to  authorizes  recovery.  Dud- 
alternative  law  of  the  land.  State  v.  ley  v.  Chilton  County,  66  Ala.  593. 
Alien,  3  McCord  (S.  Car.]  56;  Weimer  Under  the  Georgia  statutes,  where  a 
r.  Bunbury.  30  Mich.  30I.  tax  collector  denies  that  he  owes  any 

1:  CooleyonTax«tion(aded.),p.  731-  part  of  the  money  for  which  execution 
And  see  Wallcer  v.  Chapman,  33  Ala.  against  him  has  issued,  he  may,  by  fil- 
116;  Slamphill  v.  Franklin  County,  86  ing  an  affidavit  of  illegality,  cause  an 
Ala.  393;  Armstrong  v.  State,  Minor  issue  to  be  formed  which  must  be  tried; 
(Ala.)  iGo.  Notice  would  appear  to  and  in  such  case,  the  trial  ahould  pro- 
be necessary  in  case  of  a  motion  for  ceed,  even  thoueh  no  counsel  appear 
judgment.  See  Com.  v.  Rodes,  5  T.  for  the  municipality.  Bridges  v.  Dooly 
B.  Mon.  (Ky.)  318.  County,  83  Ga,  275.    - 

Notice  of  the  motion  tor  judgment  But  it  Is  within  legislative  power   to 

la  regarded  as  serving  the  double  pur-  prescribe   and   establish    the    rules   of 

pose  of  process  and  pleading.     But  the  evidence  in  suits  against  collectors  and 

technical  precision  and  accuracy  of  a  their  sureties,  on  all  contracts  entered 

declaration  at  common  law  is  not  re-  into  subsequent  to  the  legislative  pro- 

Suired.  Timberiake  v.  Brewer,  59  vision.  Com.  v,  Rodes,  5  T.  B.  Mon. 
aa.  loS.  (Ky.)  318.  And  see  Phillips  v.  Rob- 
In  Den  V.  Hoboken  Land,  etc.,  Co.,  bins,  59  Mo.  107 ;  Johnson  v.  Thomp- 
18  How.  (U.  S.)  371,  it  was  said  that  son,  ^Bibb  (Ky.)  194. 
matters  which,  from  their  nature,  are  In  ScoReld  v.  Perkerson,  46  Ga.  3G0, 
subject  to  suit  at  common  iaw,  or  in  the  court  held  that  the  issuing  of  exe> 
equity  or  admiraltr,  cannot  be  with-  cutions  by  the  comptroller  general,  to 
drawn  from  judicial  cognizance.  See  collect  the  public  revenues  of  the  state, 
also  Mvers  v.  Com.,  34  Pa.  St,  370,  la  the  act  of  the  executive  department 
3.  Weimer  v.  Bunbury,  30  Mich,  of  the  govei'nment;  and  the  courts  have 
301;  Frary  u.  Dakin,  7  Johns.  (N.  Y.)  no  power  to  prescribe  the  kind  or  sufS- 
75 ;  Mills  v.  Martin,  19  Johns.  (N.  Y.)  ciency  of  the  evidence  which  shall  be 
•J-,  Newsom  v.  Hart,  14  Mich.  333;  necessary  to  authorize  the  process  of 
Piatt  V.  Stewart,  10  Mich,  360;  Mor-  eiecutioii  to  issuo  against  defaulting 
Kan  County  v.  Lutman,  63  Mo.  3io;  olficers  or  agents,  or  to  restrain  that 
Machiasport  i'.  Small,  77  Me.  109',  department  In  pursuing  this  course.  See 
Crawford  r.  Carson,  35  Ark.  565.  also  Eve  v.  State,  31  Ga.  50;  Manning 
A  mere  recital  in  a  warrant  against  v.  Phillips,  65  Ga.  548;  Goldsmith  v. 
a  collector,  that  he  is  In  default  In  the  Kemp,  58  Ga.  106. 
payment  of  taxes,  is  a  statement  of  a  3.  Prather  v.  Johnson,  3  Har.  &  J, 
legal  conclusion,  and  not  a  suf!icient  (Md.)  487;  Sprigg  i>.  State,  54  Md.4So; 
statement  of  jurisdictional  facts  to  Mallory  i>.  Miller,  3  Yerg,  (Tenn.)  113; 
authorize  Its  issue.  Weimer  v.  Bun-  Boughton  v.  State.  7  Humph.  (Tenn.) 
bury,  30  Mich.  301,  193;  Governor  v.  Powell,  13  Ala.  579; 
To  authorize  arecovery  of  money  col-  De  Soto  County  v.  Dickson,  34  Miss. 
lected  but  not  paid  over,  it  is  not  nee-  l;o;  Smyth  v.  Tilcomb,  31  Me.  373; 
essary  that  the  evidence  should  show,  Tremont  School  Diet,  o.  Clark,  33  Me. 
with  mathematical  precision,  the  exact  483;  Daggett  v.  Everett,  ig  Me.  373; 
amount  collected.  The  presumplion  Waldron  v.  Lee,  5  Pick.  (Mass.)  313; 
must  be,  in  the  absence  of  proof  to  the  Tift  v.  GrUSn,  5  G«.  185;  Bassett  v. 
867 
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It  has  been  held  that  summary  process  lies  against  the  collector 
only  while  he  remains  in  office.'  These  summary  remedies  can- 
not be  had  upon  the  official  bond  unless  it  is  in  the  statutory 
form ;  upon  a  mere  common-law  bond  only  the  usual  common- 
law  remedies  may  be  had.*  Summary  process  will  not  lie  against 
a  collector  for  failure  to  collect,  where  the  commitment  and  war- 
rant were  not  such  as  authorized  him  to  compel  payment?* 

The  state  may  elect  between  an  action  against  the  collector  and 
his  sureties  on  his  official  bond  and  a  summary  process.*  Com- 
pulsory process  against  the  treasurer,  or  other  officer,  whose  duty 

Governor,  11  Ga.  207:  Watden  r.  Lee  Ihan  a  year  after  the  collecHon.     De 

County,  60  Ga.  296;  Cahn  tp.  Wright,  SoA  County  v.  Dickson,  34  MiBS.  150. 

66  Ga.    119;   Nashville   v.   Smith.   86  But  where  the  statute  required   the 

Tenn.  aij;  Ex  p.  Chrietlan,  13   Ark.  bond tobedoubletheamountofthelaxeB 

641  i  Lawaoq  v,  Pulaski  County,  3  Ark.  to  be  collected,  the  court  held  that  be- 

1 ;  Carnall  v.  Crawford  County,  II  Ark.  cause-  the  bond  was  made  for  lees  than 

604;  Christian  u.   Ashley  County,  24  the  requisite  amount,  it  is  no  valid  objec- 

Ark.  143 ;  Crawford  v.  Carson,  35  Ark.  tion  why  judgment  should  not  be  ren- 

565;  Lee  V.  State,  23  Ark.  335;  Bring-  dered  by  motion.     Mabry  v.  Tarver,  i 

ard  !>.  Stellwagen,  41  Mich.  54;  Hough-  Humph.  (Tenn.)  94. 

tonCountvi>.Rees,34Mich.48l;  Hart-  8.  Pearson  v.  Canney,  64  Me.    i83; 

ford  Fire  'ins.  Co.  i'.  Owen,  30  Mich.  Weimer  -v.  Bunbury,  30  Mich.  joi. 

gi ;  Denlson  v.  Smith,  33  Mich.  155 ;  In  Snow  v.  Winchell,  74  Me.  408.  it 

lark  V.  Adams,  33  Mich.  159;  Clark  was  held  that  a  certificate  to  a  town 

V.  Lichtenberg,  33  Mich.  307;  Smailey  treasurer,  by  the  assessors,  that  (hey 

c  Lighthall,  17  Mich.  348;  Alveraon  v.  had  delivered  to  the  collector  the  list 

Dennlson,  40  Mich.  179;  Myer»  v.  Cotn.,  of  the   assessments  of  a  tax  "  with  a 

34  Pa.   St.  270;   Warner  ti.  Emory,  3  warrant    in    due    form   of  law,"    will 

Yeates  (Pa.)  50.  justify  the  treasurer  in  issuing  a  war- 

Under  the  Georgia  statutes,  an  exe-  rant  of  distress   against   the  collector 

cution  may  be  issued  against  a  default-  for  a  failure  to  collect  and  pay  the  taxes 

ing  collector  for  the  amount  of  taxes  Into  the  treasury   as  required  by  law, 

collected  by  him  after  they  have  been  whether  the  warrant  so  delivered  to 

credited  to  him  as  Insolvent.     Reid  v.  the  collector  was  in  fact  a  good  one 

Wright  (Ga.  1880),  9  S.  E.  Rep.  834.  or  not.     Distinguishing    Pearson    v. 

If  the  statute  has  not  been  complied  Canney,  64  Me.  188. 

with,  the  officer  issuing  the  process  be-  4.  Akers  v.  Burcb,  13  Helsk.  (Tenn.) 

comes  a  trespasser.     Welraer  v.   Bun-  606 ;  Gorham  v.  Hall,  57  Me.  JQ.    And 

bury,  30  Mich.  201.  see  Mallory  i>.  Miller,  3  Yerg.  (Tenn.) 

In  States.   McBride,  76   Ala.  51,  it  113. 

was  held  that  the  summary  remedy  by  A  judgment  for  unpaid  taxes  is  for 

notice  and  motion  against  a  defaulUng  the  benefit  of  the  state,  and  collection 

tax  collector,  provided  for  by  the  Ala-  may  be  enforced  under  It,  even  though, 

^mn  code,  may  be  pursued,  eventhough  through  the  delay  of  the  collector,  the 

the  default  occurred  prior  to  the  adop-  right  of  the  state  to  exact  unpaid  taxes 

tlon  of  the  code.  from  him  and  his  sureties,  has  accrued. 

1.  Owens  11.  Andrew  County  Ct.,  49  Until  the  satisfaction  of  the  judgment 

Mo.  373.  by  motion  on  the  collector's  bond,  the 

Summary    process     cannot    be    had  stale  has  a  right  to  resort  to  both  rem- 

against  one  who  has  been  ousted  on  ;iii>  edies.       Aken    v.    Burch,    13    Heisk. 

worrax/o  as  a  usurper.  Hartley  w.  State,  (Tenn.)  606. 

3 Kelly  lGa.)233.    See  Cooley  on  Taia-  Mot  Oouounreut  EemedlM.— The  two 

tion  (2d  ed.),  p.  721.  remedies  against  a  delinquent  tax  col- 

a.  See   Mallory   v.   Miller,   2   Yerg.  lector,  by  imprisonment  on  an  extent, 

(Tenn.)    113;    State  v.  Starnee,  5  Lea  and   by  suit  on   his  official  bond,  are 

(Tenn.)  545;  Lee  County  v.  Walden,68  elective  and  not  concurrent.    Hartland 

Ga.  664.  w.  Hackett,  57  Vt.  gj. 

Nor  will  judgment  be  rendered  by  In  Helllngs  v.  Com.,  5  Rawie  tPa.) 

motlan,  where  the  bond  is  dated  more  64,  it  was  held  that  when  the  statute 
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it  is  to  issue  summary  process  against  the  defaulting  collector,  has 
.been  upheld.' 

(d)  Praeednn. — The  proceeding  is  generally  brought  in  the  name 
of  the  officer  or  political  division  to  which  the  bond  is  payable,* 
and  is  prosecuted  by  the  officer  from  whom  the  money  is  unlaw- 
fully withheld,^  In  general,  facts  which  warrant  the  issuing  of 
the  process  must  appear  upon  its  face* 

In  a  summary  process  against  the  tax  collector  and  his  sureties, 
it  has  been  held  that  the  principal  is  a  necessary  party  to  the 
notice.'  Nothing  but  the  tax  and  such  penalties  as  have  been 
imposed  can  be  recovered," 

points  out  a  apeciiic  remedy  againit  a  judgment  against  them,  need  not  be  In 

collector  who  embezxles  taxes,  indict'  the  name  of  the  state  nor  directed  to 

ment  will  not  lie.  any  officer.  Armstrong*.  State,  Minor 

1.  Waldron  v.  Lee,  5  Pick.  (Mass.)  (Ala.)  160. 

313.     And   see  Crawford  v.  Carson,  35  >.  See  Scofield  v.  Perkerson,  46  Ga. 

Ark.   565;   Tremont   School    Dist,   ti.  360;  Stamphill  f.  Franklin  Countr,  86 

Clark,  33  Me.  4S3.  Ala.  391;    Waldron   v.    Lee,   j   Pick. 

IllegaUties  In  the  assessment  are  no  (Mass.)  313;  Weimer  v.  Bunbury,  30 

defense  to  an  application  for  such  a  pro-  Mich.  301 ;  Bringard  v.  Stellwagen,  41 

cess.     Tremont  School  Dist.  v.  Clark,  Mich.  54 ;  Scarborough  -a.  Stevens,  3 

33  Me.  48J.                               .  Rob.  (La.)  147. 

It  is  within  the  discretion  of  the  court,  *.  Weimer  ti.  Bunburj-,  30  Mich.  101. 

when  applied  to  for  compulsory  process  And   see   WiUon   v,   Lilly,   i    Blackf. 

against   a  treasurer  to  compel  him  to  (Ind.)358. 

issue  a  warrant  against  a  collector,  to  In  Ptnnsylvania,  the  warrant  of  a 

withhold  or  grant  it  according  to  the  county  treasurer,  committing  a  delin- 

juatice  of  the  case.     Waldron  v.  Lee,  5  quent  collector  of  taies,  need  not  show 

Pick.  (Mass.)  313.  what   prior   proceedings  were  had,  or 

3.  Nabors   i-.   Governor,  3  Stew,  ft  that  the  board  of  commisslonerB  were  in 

P.   fAla.)    15;   Stamphill   b1  Franklin  session;  nor  need  It  run  in  the  name  of 

County,    86   Ala.    393;    Mayberry   -o.  the  commonwealth.     Com.   v.   RuiT,  3 

State,   I    Stew.   (Ala.)   366;    Lyon   v.  Rawle  (Pa.)  95. 

State  Bank,  i  Stew.  (Ala.)  466;  Colgin  ObjMUoni  Unit  B«  BpMiflo.— On  the 

V.  State  Bank,  1 1  Ala.  i2l ;  Walker  i>.  trial  of  a  motion  agalnet  a  delinquent 

Chapman,  11  Ala.   116;  Hardaway  w.  tax  collector,  an  objection  to  the  ad - 

Chairman    County    Ct.,    5     Humph,  mlssibillty  of  the  comptroller's  certiR- 

(Tenn.)  5_!;7;  Bassett  v.  Governor,  11  cate,    without     pointing    out    specific 

Ga.   307 ;   Scarborough   v.   Stevens,   3  grounds  of  objection,  does  not  enable 

Rob.  (La.)  147.  the  defendant   to  assign   for  error  that 

In  Boring  v.  Williams,  17  Ala.  510,  the  certificate  was  not  under  seal. 
it  was  held  that  a  summary  proceeding  Carlton  -v.  State,  8  Heisk.  (Tenn.)  16. 
against  a  tax  collector  Is  properly  In-  S.  Governor  v.  Powell,  23  Ata.  579. 
sKtuted  In  the  name  of  the  county  And  seeOrru.  Duvall,  i  Ala.  263;  Ma- 
treasurer.  And  in  Wheat  -u.  State,  son  v.  Bri£zler,  i  Ala.  635:  James  i>. 
Minor  (Ala.)  199,  it  was  held  that  it  Auld,  9  Ala.  46a ;  Logan  v.  Barclay,  3 
mav  be  had  In  the  name  of  the  state,  Ala.  361. 

even  though  the  col  lector*  a  bond  Is  ex-  In  Waldron  v.  Lee,  5  Pick.  (Mass.) 

ecuted  in  the  name  of  the  governor.  323,  It  was  held  that  where  an  alterna- 

In  Shepherd  v.  Hamilton  County,  8  tive  maHdamut  issues  against  a  treas- 

Heisk.  (Tenn. )  380,  the  court  held  that  ureis  to  compel  him  to  Issue  summary 

the -motion  for  non-payment  of  school  process   against   a   collector,   it   is  not 

moneys   collected   by  a  tax  collector,  necessary  to  rnake  the  collector  a  party, 

ought  to  be  in  the  name  of  the  county  or  to  give  him  notice, 

trustee,  and  a  motion  in  the  name  of  S.  Covington,    etc..    Bridge    Co.    v. 

the  countv  ts  erroneous.  Mayer,  31    Ohio    St.    317.     And  see 

It  has  'been  held  in  Alabama,  that  Walker  v.  Chapman,  33  Ala.  116;  Reid 

notices  to  a  delinquent  tax  collector  and  v.  Wright  (Ga.  1889),  9  S.  E.  Rep.  834. 

his  sureties,  of  a  motion  to  be  made  for  The  recovery  isllmlted  to  the  amount 
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OollMUon.  TAXA  TION.     UabUitr  et  CoUHtor ;  BorMlw. 

(•)  Tlu  jndgRULt. — It  has  been  held  that  the  judgment  must  show 
the  facts  necessary  to  give  the  court  jurisdiction,  and  to  establish 
the  liability  of  the  defendants.*  It  is  conclusive  as  to  the  amount 
due  from  the  collector  to  the  state ;  *  so  that  neither  he  nor  his 
sureties  can,  in  any  subsequent  action;  set  up  credits  which  might' 
have*been  put  in  as  a  defense  to  the  tax  suit.' 

Where  the  collector's  bond  is  a  lien  upon  the  lands  of  him- 
self and  his  sureties,  the  latter  have  an  equitable  right  to  require 
that  the  former's  lands  shall  be  first  resorted  to.*  Indeed,  by 
some  statutes,  the  estate  of  a  collector  is  required  to  be  exhausted 
before  resort  can  be  had  to  the  property  of  his  sureties.' 

d.  Upon  His  Official  Bond— (See  also  Bonds,  vol.  2.  p. 
448;  Public  Officers,  vol.  19,  p.  378 ;  Suretyship,  vol.  24,  p. 

of  taxes  actually  received  by  the  col-  When  a  tax  collector's  propertj, 
lector.  Weimer  v,  Bunburj,  30  seized  in  execution  by  the  state,  is  re- 
Mich.  301.         _  leased    on    a    forthcoming  bond,   the 

The  remedy 'given  by  statute  to  the  bond,  whether  regularly  taken  or  not, 

counter  against   the   tax   collector,   for  is  no  satisfaction  of  the  debt;   its  for - 

money  poUected   and    not   paid    over,  feiture  Is   a   fraud    on    the    state,    of 

does  not  extend  to  the  recoverj'  of  dam-  which  the  official  sureties  cannot  avail 

ages  for  his  negligence  in  falling  tocoi-  themselves.     Their  only   remedy  is  to 

lect  moneys  which  he  could  and  ought  pav  and  nlake  the  amount   out  of  the 

to  have  collected.     Dudley  v.  Chilton  forfeited  bond,  if  they  can.     Copley  v. 

County,  66  Ala,  593.  Dinkgrave,  7  La.  Ann.  595. 

Under  th&^/a^Rmti  statute  of   iSai,  4.  Crawford  i>.  Richeson.  loi  111.  351. 

in  a.  proceeding  against  a  delinquent  This  is  so,  even'where  the  collector's 

tax  collector,  the  measure  of  damages  lands  have  passed   into   the  hands  of 

is  the  amountofthecounty  taxes  unpaid,  Innocent     purchasers.     Crawford     i>. 

with  15  per  cent,  damages  without  in-  Richeson,  101  III.  351. 

terest.    James  v.  Governor,  i  Ala.  605.  Where  sureties  appropriate   the  tax 

1.  Graham  T>.  Reynolds,  45   Ala.  57B.  moneys   to   their   own   use,   they   are 

And  GCf  Smith  v.  Branch  Bank,  5  Ala.  placed  in  the  position  of  principal  debt- 

26;  Andrews  ii.  Branch  Bank,   10  Ala.  ors,  and  their  property  should  be  sold 

375;  Barclay  v.  Barclay,  42  Ala.  345;  in  the  enforcement  of  the  lien  of  the 

Connoly  V.  Alabama,  etc,  R.  Co.,  39  bond,  before  an^  sale  of  the  collectir's 

'^'^'  373-  property ;   but  if   a   deiiciency  should 

%.  Stater.  McBrlde,  76  Ala.  5t;JoneG  remain  aiter  a  sale  of  their  property, 

V.  Stale,  14  Ark,  170.  then   the  real   estate  of  the  collector 

Revlaw. — Where   the   proceeding    is  may  be  resorted   to.     Wilder  v.  But- 
Judicial,   it    in    subject   to    review   by  terfield,  50  How.  Pr.  (N.  Y,  Supreme 
certiorari.      Owens  v.  Andrew  County  Ct,)  385.  ■ 
Ct,  40  Mo.  372.  S.  See  Crawford  v.  Richeson,  101  111. 

a.  State  V.  McBride,  76  Ala.  i;i.  351 ;  Phillips  v.  Robbins,  59  Mo.  107. 

PaTtneut   of  Judsmaiit.— In  f>etilt  v.  Where  the  Hen  of  a  collector's  bond 

State,  8  Heisk.  [Tenn.)  320,  It  was  held  attaches  to  land,  a   part  of  which  was 

that  credit  may  be  obtained  by   a  tax  acquired    alter   the    recording   of   the 

collector,from  thecomptroller,afterthe  twnd,  and  such  lands  have  been  sold  to 

rendition  of  judgment  against  him.  dilTercnt  persons  and  at  diflerent  times, 

A  sherlfT  who  collects  money  on  ex-  It  Is  proper  to  order  their  sale  in  the  in- 

ecutions  issued  by  the  comptroller  gen-  verse  order  of  their  alienation.     Craw- 

eral,  against  a  defaulting  tax  coUertor,  ford  i'.  Richeson,  loj  111,  351. 

must  pav  it  (o  the  comptroller  directly.  In  Phillips  v.  Robbins,  59  Mo.  107,  it 

and  he  has  no  right  to  retain  It   until  was  held  that  a  sheriffs  return,  that  the 

claims  of  third  persons  thereto  can  be  proceeds   of  a  sale  of  the   collector's 

Eassed  upon  by   a  coui-t.     The  courts  property  are  not  enough  to  satisf)-  the 

ave  no  authority  over  the  comptrol-  debt,  is  sufficient  to  show  an  exhaustion 

ler's  judgment.     Re  id  it.  Wright   (Ga.  of  his  estate  and  to  authoH 

1889),  9  S,  E.  Rep.  834.  that  of  hi '■^-- 
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714). — The  general  rules  of  suretyship  are  applicable  to  the  liabil- 
ity of  a  collector  and  his  sureties  upon  his  omcial  bond.' 

Where  the  undertaking  of  the  sureties  is  that  the  tax  collector 
shall  pay  over  all  moneys  collected  by  him,  they  are  liable  for  all 
moneys  collected,  whether  with  or  without  a  warrant,*  and  with- 
out regard  to  any  irregularity  in  the  tax  list,'  or  the  legality  of 
the  tax  or  assessment,* 

In  general,  the  sureties'  liability  extends  only  to  the  breach  of 
some  duty  described  in  the  bond,  or  which  was  attached  to  the 
office  at  the  time  of  making  the  bond.^  But,  of  course,  the  rule 
is  otherwise  where  by  statute  the  bond  is  required  to  be,  and 
is,  conditioned   for  the  faithful  performance  of  all  duties,  as  well 

Under  the  Georgia  staCutcG,  one  vho  duttes,  and  the  securities  in  the  bond 

buys  property  of  a  defauUing  tax  col-  having  entered  into  the  same  covenant 

lector  after  hit  bond  is  given,  takes  sub-  as  the  principal,   are  equally'  reliable 

ject  to  the  lien  created  by  the  bond,  and  tot  such  breach.     Brunswick  v.  Snow, 

to  the  rights  of  the  aureties  thereon  to  73  Me.  177. 

reimburse  themselves  out  of  the  pro-  4.  Moore  v.  Allegheny  City,  18  Pa. 

ceeds  of  the  property.     Irhy  v.  Living-  St.  55. 

ston,  8iGa.  iSi.  6.  Mechem    Pub.    Off.,   4   306,   and 

1.  Boolhbay  r.Giles.eSMe.ie^.   See  cases   cited;     Lafayette   v.  James,   91 

also  SuRSTvsHiP,  vol.  14,  p.  714.  Ind.  240;  U.  S.  v.  Kirkpatrick,9  Wheat. 

Where  each  of  the  sureties  of  a  tax  (U.  S.}  720;    Eaton  v,   Kelly,   71   N. 

collector   has  obligated   himself  for  a  Car,   110;   Prince  v.   McNeill,   77  N. 

specified  sum,  each  can  be  held  for  that  Car,  39S.     And  see  Holt  i'.  McLean,  75 

sum  only,  and  all  of  them  can  be  held  N.  Car.  347  ,  State  v.  Long,  8  Ired.  (N: 

for  no  more  than  the  full  amount  due  Car.)  415;  State  v.  Brovtn,  11  Ired.  (N. 

by  the  collector  to  the  state.    Vermilion  Car.)  i4i;JoneBU.  Moptfort,  3  Dev.  & 

Parish  t>.  Brookshier,  31  La.  Ann,  736.  B.   (N.   Car,)    73;    State   v.   Gibbs,   3 

D«Itll  of  CoUBEtor.— In  the  event  of  Jonea  (N,  Car.)  326;  Evans  -o.  Blalock, 
the  death  of  a  defaulting  collector,  the  3  Jones  (N.  Car.)  377,  See  also,  in  re- 
sureties  on  his  bond  may  be  sued  In  the  spect  of  duties  imposed  on  the  officer 
first  instance.  Scott  v.  Deweea,  3  Tex.  during  his  term,  by  acts  passed  after 
153;  Ennis  v.  Crump,  6  Tex.  85.  execution  of  his  bond,  U,  S.  v.  Cheese- 

1.  Johnson  v.  Goodridge,  15   Me.  19.  man,  3   Snwy.    (U.    S.)  434;  Com.   v. 

And    see   Prince   v.   Mc.S'eill,    77   N.  Toms  45  Pa,  St.  408. 

Car.  398.  In  Grumpier  7.. Governor,  I  Dev,(N. 

i.  Johnson  f.  Goodridge,  i;  Me,  Jg;  Car,)  ^2,  a  sheriff  had  given  four  bonds. 

Ford  V.  Clough,  8  Me.  334;  Orono  v.  but  the  condition  of  no  one  of  them 

amston  expressly  provided  for  the  payment  of 

;  State  state  taxes,  the  non-payment  of  which 


paym 
ged. 


17  Fla.  336;  Burks  v.  Won-  was  the  breach  alleged.  All  of  them 
terline,  6  fiush  (Ky.)  20;  Moss  v.  Rid-  contained  general  words,  "faithfully 
die,  s  Cranch  [iJ.  S.)  351;  Ham  i-.  executed  the  office,"  etc.  It  was  held 
Greve,  34  Ind,  18;  State  ■o.  Woodside,  that  these  words  did  not  extend  beyond 
8  Ired.  (N.  Car.)  104;  New  Hampshire  the  duties  specially  described  and  pro- 
Sav.  Bank  v.  Varnum,  i  Met.  (Mass.)  vided  for  in  the  preceding  clause, 
34;  Frier  v.  SUte,  11  Fla.  300;  State  In  White  u.  East  Saginaw,  43  Mich. 
V.  Mlddleton's  Sureties,  57  Tex.  [85.  567,  it  was  held  that  the  sureties  of  a 
See  generally.  Suretyship,  vol.  14,  sheriff  werenot  boundfor  his  defaultin 
p,  714,  the  performance  of  duties  as  a  tax  col- 
One  of  the  duties  of  a  collector  is  to  lector,  Imposed  upon  him  by  a  law 
par  the  treasurer  all  the  money  re-  passed  after  the  execution  of  the  bond. 
ceiv«d  uponthe  taxes  committed  to  him  BpeclaJ  Bond. — In  McLean  v.  Slate,  8 
for  collection,  though  received  under  Heisk.  (Tenn.)  27a,  the  court  held  that 
B  defective  warrant,  and  a  neglect  to  do  the  general  bond  of  a  tax  collector  will 
so  is  a  breach  of  his  bond  conditioned  not  be  intended  to  include  money  col- 
to  secure  a  faitbful  performance  of  his  lecled  for  railroad  taxes,  where  the  law 


>y  Google 

.  I 


CoUMtlon.  TA  XA  TION.      LUUUtr  of  CoUeoWr ; 

additional  duties  imposed  by  subsequent  legislation,  as  those 
existing  when  the  bond  was  given,' 

For  any  delinquencies  occurring  before  or  after  the  time  for 
which  the  sureties  are  bound,  they  are  not  liable;*  but  they  are 
liable  for  money  in  the  official  possession  of  the  collector  at 
the  time  the  bond  was  given,  though  it  was  collected  before 
that  time,' 

It  must  be  shown  that  the  collector  actually  received  the  money 
for  taxes  and  failed  to  account  for  it,  to  establish  the  liability  of 
his  sureties  ;  it  is  not  sufficient  to  establish  a  mere  commitment 
of  the  tax  list  to  the  collector  and  his  failure  to  account* 

Where  the  bond  is  voluntarily  executed,  it  becomes  a  valid 

requires   a   special   bond,   expresslj'  to  HlAkpplle&tloii   of   th«    Fnuds    Alter 

cover  said   collection.      And   eee  also  thnj  Bar*   Baocbad    tba  Traaaimr. — 

State  V.  Starres,  5  Lea  {Tenn.)  545.  Thus,  the  Eureties  are  not  liable  for  a 

1.  Morrow  I'.  Wood,  56  Ala.  i;  Board  misapplication  of  the  funds  after  they 

of  Education  v.  Quick,  99  N.  Y.  138.  have    legally   reached    the    treasurer. 

Comfare   Brewer   v.   King's   Sureties,  State  r.  Middleton's  Sureties,  $7  Tex. 

63  Ala.  511.  1S5;  Hetten  v.  Lane,  43  Tex, 179;  Peo- 

In  DawBon  v.  State,  38  Ohio  St,  i,  it  pie  v.  Smith,  12  III,  aSi ;  U.S.T'.Janu- 

'  was  held  that  where  a  bond  Is  condi-  arj,  7   Cranch   (U.   S.]   573;  U,  S.  v. 

Uoned   for  the  faithful  performance  of  Boyd,    5    How.  (U.    S.)  48;  O.  S.  v. 

the  duties  "according  to  law,"  it  em-  Girault,  it  How.  (U.  S.)  i8 ;  Jones  i'.  U, 

braces  whatever  duties  are  required  of  S^  7  How.  (L".S.)68:;  Pickering  r.Day, 

the  officer  during  the  term  covered  by  a   Del..Ch.  333;  Boring  t.  WilBams,  17 

the  bond,  whether  the  statute  requiring  Ala.  525;  Porter  v,  Stanley,  47  Me. 515; 

them  vras   passed   before   or  aRer  the  Miller  f.  Com.,  8  Pa.  St.  444;    Lyndon 

execution  of  the  bond.  v.  Miller, 36  Vt.  319 ;  Chapman  v.  Com., 

In  State  v.  Bradshaw,  10  Ired.  (N.  15  Gratt.  (Va.)  743.  See  genially. 
Car.)  ijg,  the  court  held  that  where  a  Suretyship,  vol.  34,  p,  714. 
statute  requires  a  bond  from  an  officer.  For  Wluit  Buretiea  ure  UAble. — Where 
for  the  faithful  discharge  of  his  duty,  each  of  the  sureties  of  a  tax  collector 
and  a.  new  duty  Is  attached  to  the  office  has  obligated  for  a  specific  sum,  each 
by  statute,  such  bond, given  subsequent-  can  be  held  for  that  sum  only,  and  all 
ly  to  the  latter  statute,  embraces  a  new  of  them  can  be  held  for  no  more  than 
duty  and  is  a  security  for  Its  pet^rm-  the  full  amount  due  by  the  collector  to 
ance;  unless  where,  when  the  new  duty  Is  the  estate.  Vermilion  Parish  v.  Brook- 
attached,  a  bond  is  required  to  be  given  shier,  31  La.  Ann.  736. 
Specifically  for  its  performance.  See  When  the  same  person  Is  town  col- 
also  Cameron  v.  Campbell,  3  Hawks  lector  and  town  treasurer,  and  as  treas- 
(N.  Car.)  185  ;  Crumpler  v.  Governor,  urer  pays  to  the  state  '  treasurer  the 
I  Dev.  (N,  Car,)  ja ;  Governor  «.  Barr,  school  fund  and  school  tax,  and  charge* 
1  Dev.  (N.  Car.)  65 ;  Governor  v.  Mat-  It  as  paid  by  him  as  collector,  and  it  Is 
lock,  I  Dev.  (N.  Car.)  314.  allowed   to   him    in   his   settlement  of 

1.  Conover    v.  Mlddletown,   43    N,  collections,  the  town  cannot  hold  the 

].  L.  383;  Patterson  v.  Freehold,  38  N.  sureties  on  hia  collector's  bond  therefor. 

J,  L.  35s ;  Farrar  v.  U.   S.,  5   Pet.   (U.  Norridgewock  v.  Hale,  So  Me.  36a. 

S.)  373.  8,  Conover  v.  Middletown,  43  N.J. 

In  Wilson  t>.  Glover,  3  Pa,  St  404,  L.  382. 

it  was  held  that  an  agreement  to  dis-  4.  Boothbav  v.  Giles,   64    Me.   403; 

charge  a  surety  of  a  tax  collector  and  Trescotc  11.  Sloan,  ;o  Me.  347;  Chei- 

accept  another  in   hia  place,  does  not  hire  r.  Holland.  13  Gray  (Mass.)  311. 

discharge  him,  until  the  agreement  has  To    determine   the    liability    of  the 

been   performed,  and  the   substituted  bondsmen  of  a  tai  collector,  It  Is  nee- 

surety  has  given  bond,  the  new  secur-  essary  to  ascertain  what  tax  bills  were 

Ity   being   required   to   be  one    which  delivered  to  him  during  the  time  named 

would  have  been  good,  If  given  in  the  in  the  bond,  the  amount  collected  by 

first  place.  him  on  the  same,  and  when  collecteo, 
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security  for  taxes,  and  the  sureties  are  bound  thereby,  even 
though  the  bond  is  not  required  by  law,*  The  acceptance  of  the 
bond  is  a  sufficient  consideration  to  cover  all-official  delinquen- 
cies.* The  bond  is  binding,  whether  the  collector  is  an  officer  de 
jure  or  de  facto? 

The  general  rule  that  an  extension  of  time  granted  to  a  princi- 
pal debtor  by  the  creditor,  without  the  consent  of  his  sureties,  op- 
erates to  discharge  them,  does  jiot  apply  to  the  sureties  on  the 
bond  of  a  collector,  for  the  reason  that  an  extension  of  time  for 
the  collection  of  taxes  is  regarded  as  beneficial  to  the  sureties.* 

6.  Compeosation  of  Colleotorf— (See  also  Public  Officers,  vol. 
19,  p.  378). — It  is  for  the  legislature  to  fix  the  compensation  of 
collectors,  and  they  are  entitled  only  to  those  fees  and  costs 
which  are  expressly  given   them  by  law ; '  and  this  is  true,  not- 

tbe  amount  paid  by  him  to  the  treas-  In  State  i 

urer,  and  when  paid;  and  where  the  re-  where  there 

port  of  a  referee  does  not  furnish  these  tenure  of  office  of  the  county  ti 

facts,    it    must    be   recommitted.      Per-  a  count;;  treasurer  and  the  sureties  on 

risburg  v.  Martin.  60  Vt.  330.  his  official  t)ond  were  lield   liable  for  a 

1.  State   V.   Matthews,   57    Miss,   i;  defalcationcommittedby  said  treasurer 

State  V.  Harnej,57  Miss.  863.   And  see  more  than  two  years  after  the  execu- 

Harris  v.  State,  (5  Miss.  50;  Stevens  tion  of  the  bond. 

V.  Allmen,  19  Ohio  St.  +85.  4.  See  Coolej  on  Taxation,  p.  501; 

1.   Boothbay  v.   Giles,  68   Me.    160.  State  v.  CaHeton,  i    Gill  {Md.J  249; 

And  see  Trescott  T.  Moan,  50  Me.  347;  Crawford   t'.  Richeson,   loi    III.   351; 

Scarborough  v.  Parker,  53  Me.  -i^i.  Bennett  v.  McWhorter,  3  W.  Va.  aji. 

S.   Waters  v.  Edmondson,  8  Heisk.  Butsee  Johnson:/,  Hacker  (Tenn.  1874). 

(Tenn.)    384;     Vermilion     Parish    v.  a  Cent.  L.  J.  625 ;  State  t/.  Roberta,  68 

Brookshier,  31   La.  Ann.  736.  Mo.  234. 

A  condition  in  a  collector's  bond  that  The   renewal   of  a   warrant  for  the 

the   principal   obligor   shall  well   and  collection  of  taxes,  extending  It  beyond 

faithfully  execute  his  office  as  collector,  the  time  originally  fixed  for  its  return, 

estops  the  sureties  upon  the  bond,  as  will  not  release  the  sureties  on  the  of- 

well  as  the  collector  himself,  from  de-  ficial  bond  of  thacollector.     Olean  v. 

Dying  that  the  principal  obligor  had  King,  it6  N.  Y.  355. 

been  appointed  collector.     Billingsley  %.  State   v.    Brewer,    64    Ala.    387-, 

V.  Slate,  14  Md.  369.  Miner  *.  Solano  County,   id  Cal.  115; 

A   collector's    bond,    perfect   on   its  Solano  County  v.  Neville,  17  Cal.  46;. 

face,  containing  no  conditions,  cannot  And  see   Com.  v.   Scott,  7  Pa,  Co.  Ct, 

be  avoided  by  the  sureties,  upon  the  Rep.  409. 

ground  that  they  signed  it  on  condition  The  power  to  fix  the  compensation 

that  it  should   not  be  delivered   unless  of  local  and  municipal  officers  is  often 

it  was  executed  by  another  person  who  delegated    to   the    board    or   body  to 

did  not  sign.     Richardson  v.  Rogers,  which  is   intrusted  the  transaction  of 

50  How.  Pr.  (N.  Y.)  403.  local      and    municipal     affairs.      See 

The  condiUon  of  the  bond  securing  Hughes  v.  People,  83  111.  78;  Broadwetl 
the  faithful  collection  of  the  public  v.  People,  76  111,  554. 
taxes,  given  by  a  sheriff  in  September,  Where  the  questions  upon  which  a 
1874,  who  was  elected  the  preceding  collector's  right  to  commissions  de- 
August,  embraces  the  taxes  to  be  col-  pend,  are  left  to  his  discretion,  his  de- 
lected for  the  fiscal  year  preceding  the  termination  is  binding  upon  the  courts. 
1st  of  April,  1875,  and  not  the  taxes  due  San  Mateo  County  v.  Maloney,  71 
and  collected  for  the  year  ending  April,  Cal.  305. 

1874.  The  collection  of  the  latter  is  Sxeaa'iiTe  F«a»,— In  Garber  v.  Con- 
secured  by  hia  farmer  bond,  if  he  was  ner,  98  Pa.  St.  551,  it  was  held  that  an 
sheriff  at  that  time.  State  v.  McNeill,  oflicer  who  has  no  right  to  charge  tees 
74  N,  Car.  535.  of  any  kind,  is  not  subject  to  a  penalty 
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withstanding  that  in  a  particular  case  the  fees  provided  by  law 
are  not  adequate  compensation  for  the  work  done.* 

Where  the  sheriff  or  treasurer  is  ex  officio  collector,  and  his 
compensation  is  fixed  as  sheriff  or  treasurer,  he  is  not  entitled  to 
any  additional  compensation  as  collector,"  Where  there  is  no 
provision  as  to  the  fees  of  a  collector,  they  are  generally  to  be 
determined  by  the  auditing  body  of  the  state  or  municipality 
imposingthe  tax.* 

The  collector  sometimes  receives  a  fixed  salary  ;*  but  the  more 
usual  method  of  compensation  is  the  allowance  of  commissions 
proportionate  to  the  amount  collected.*  These  commissions  are 
sometimes  allowed  to  be  deducted  from  the  taxes  collected,*  in 

Imposed  upon  oflicert  taking  greater  t.  Hughe*    v.   People,    Si    III.  7S; 

or  other  fees  than  those  provided  for  Broadwell  i'.  People,  76  111.  555;  Price 

\>y  law.                           '           *  V.  Adamson,  37  Mo.  151 ;  Lane  v.  Cooi 

Where  the  accounts  of  the  collector  Countj',  10  Oregon  114- 

heve  been  settled,  and  through   inad-  >.  State  v.   Baldwin,   14  5.  Car.  135. 

vertence  he  has  credited   himself  with  And    see     Shaver    v.    Robinson,    59 

excessive   commissions,    his    accounts  Ala.  195. 

may  be  resdjufited,  and  the  same  pro-  They  cannot  be  determined  bv  the 

ceedings  maj  be  taken  against  him  to  verdict  of  a  jurj-.     State  *.  Baldwin,  14 

compel  him  to  refund,  as  are  admlssi-  S.  Car.  13;. 

ble  to  recover  a  balance  of  the  amuutit  FMiror'OolleetlonorBUt«Taz.— Pees 

collected.  Wilson  -o.  State,  51  Ark.  313.  allowed  a  city  officer  for  the  collection 

A  collector  Is  entitled  to  retain  onlj  of  a  state  tax  are  not   the  property  of 

his   original    costs    and    commissions,  the   citv.     Bright    v.    Hewes,    18   La. 

though  the  taxpayer  Is  required  to  pay  Ann.  ^(S6. 

double  the  amount  of  taxes,  costs,  and  4.  See  Castle  r,  Lawlor,  47  Conn. 

commissions,     in    order    to    effect    a  340;   Board  of  School  Com'rs  i'.  Was- 

redemption.      Ramsey     v.     State,     78  son,  74  Ind.   134;  People  t'.  Besson,  6 

Tex.  601.  N.  Y.  Supp.  135;  53  Hun  (N.  Y.)  63a. 

1.  Labette   County   u.   Franklin,  16  A  statute  giving  a  collector  a  certain 

Kan.  450;   Thralls  v.  Sumner  County,  sum  for  collecting  taxes,  in  lieu  of  all 

34   Kan.  594;  Miner  v.  Solano  County,  other  compensation,  means  that  he  Is 

36   Cal.  !  15  ;  Board  pf  School  Com'rs  to  receive  that  sum  for  his  services  for 

V.  Wasson,  74  Ind.  134;   Treasurers  v.  one  year,  and   not  for  the  collection 

Burger,  3  Rich.  (S.  Car.)  357 ;   Garber  of   all  the  taxes  that  become  payable 

V.   Conner,'  98   Pa.   St.  ^51.     And  see  during  the  rear,  and  he  is  therefore  a 

Richmond  r.  Brown,  66  Me.  373 ;  Peo-  qalaried  officer.    Castle  v.  Lawlor,  47 

pie  f.  Besson,  6  N.  Y.  Supp.   135;   53  Conn.  340. 

Hun  [N.  Y.)  633;  Gilchrist  r.  Wilkes-  6.  See  State  v.  Drew,  16  Fla.  303; 

barre,  143  Pa.  St.  114;  People  v.  Long,  Gorman  v.  Boise  County,  i  Idaho  647; 

13  111.639.  Fountain  County  v.  La  T,ourette,  60 

If  a  sheriff  receives  Interest  on  tax  Ind.  460;  Randolph  County  v.  Trog- 

money  deposited  by  him  In  a  bank,  it  don,  75  N.  Car.  350 ;  Garber  v.  Conner, 

is  a  perquisite  derived  from  his  oflicc,  98  Pa.  St.   551;  Com.  v.  Scott,  7  Pa. 

and  he  cannot  retain  it  In  addition  to  Co.  Ct.  Rep.  409;  Davidson  County  >'. 

the  compensation  allowed  him  bv  the  De  Grove,  3  Coldw.  (Tenn.)  494. 

county  board,     Hughes   f.   People,  Sa  The  fees  are  sometimes  the  same  as 

111.  7S.  those    allowed    executive  officers   for 

In  Treasurers  v.  Burger,  3  Rich.  (S.  collection  under  execution.  See  La- 
Car.)  3S7,  It  was  held  that  commis-  bette  County  !■.  Franklin,  16  Kan.  450; 
sioners  of  the  poor  cannot  allow,  for  Thralls  v.  Sumner  County,  14  Kan. 
collecting  the  poor  rates,  a  higher  per-  594;  Board  of  School  Com'rs  v.  Was- 
centage   than   that   fixed   by   law,   but  son,  74  Ind.  t~ 


J  allow  the  collector,  for  services  not        S.  See   Shaver  r.  Robinson,  59  Ala. 
in  the  scope  of  his  duties  as  col-     igj;  Wilson    v.   State,    •       '   ' 
lector,  a  further  compensation.  Waycross  v.  Board  of  f 
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which  case  each  tax  must  bear  the  expense  of  its  own  collection. ' 
But  the  commissions  are  usually  added  to  the  tax  and  collected 
from  the  taxpayer,  unless  otherwise  expressly  provided  for.* 
Where  the  commissions  are  to  be  collected  from  the  taxpayer,  no 
liability  attaches  to  the  state  therefor,  and  where,  at  a  sale  of  land 
for  taxes,  the  land  falls  to  the  state,  the  collector  is  entitled  to  no 
fees.' 

A  defaulting  collector  is,  of  course,  entitled  to  nothing  for  his 
services.*   And  when  no  services  have  been  rendered,  there  can  be 

Ga.  w;  Jonas  v.  Cincinnati,  18  Ohio  Allen  (Mass.)   563;    Seidenstrlcker  v. 

318.  State,  1  Gill  (Md.)  374;  Fitch  r.  Ellio 

Under  the  Ttnnessei  statute b,  where  County,  8  Nev.  171;  State  v.  Gaines,  4 
lands  sold  Tor  unpaid  taxes  are  bid  off  Lea  (Tenn.)  3;2.  But  see  to  the  con- 
by  the  collector  in  the  name  of  the  trary,  Jonas  Tt.  Cincinnati,  iS  Ohio  318. 
treasurer  as  superintendent  of  public  In  Board  of  School  ComVs  v.  Was- 
instruction,  for  the  use  of  common  son,  74  Ind.  134,  it  was  held  that  corn- 
schools,  the  tees  are  paid  to  the  oiHcers  misBJons  of  tan  collectors,  which  are 
out  of  the  conunon-school  fund  by  the  collectible  out  of  the  property  of  the 
treasurer  on  the  warrant  of  the  comp-  taxpayer,  can  be  deducted  from  the 
troller.  Aket^  v.  Burch,  13  Heisk.  amount  of  the  tax,  lnterest,and  penalty, 
(Tenn.)  606.  only   when    the    sum    realized  is  in- 

FrloTltyofClalm— -Underthe  A^ei'ni/a  sulticient  to  pay  both  the  tax  and  the 

tax  collector  «re  preferred  creditors,  Inoraueor  DeareMsofBaW. — In  Peo- 
and  entitled  to  their  pay  for  assessing  pie  i>.  Lee,  aS  Hun  (N.  Y,)  470,  it  was 
and  collecting  the  taxes  before  the  held  that  a  constitutional  provision 
money  collected  is  distributed  among  prohibiting  the  Increase  or  decrease  of 
the  several  funds  to  which  it  properly  fees,percentage£,or  allowancesof  pub- 
belongfs.  Grimes  i>.  Goodell,  3  Nev.  79.  lie  officers  during  their  term  of  office, 
1.  In  Shaver  B.  Robinson,  59  Ala.  does  not  prevent  the  eiemptlon  of  tax- 
195.  it  was  held  that  even  though  the  payers  from  the  payment  of  fees  in 
constitution  requires  that  the  money  addition  to  the  tax,  such  fees  twlng 
derived  from  the  poll  tax  shall  he  ap-  payable  in  the  first  Instance  by  the  tax- 
plied  exclusively  In  aid  of  the  public-  payer,  and  not  by  the  government, 
school  fund,  ikmust  nevertheless  bear  8.  StateV.  Brewer,  64  Ala.  287;  State 
expense  of  its  own  assesEment  and  col-  v.  Klnne,  41  N.  H.  238;  Dean  v. 
lection.     And  the  auditor  has  no  power  State,   54   Tex.   313,     See  also  Miner 


o  direct  a  tai  collector  to  retain  from     v.  Solano  County,  36  Cal. 

J<  .  ... 

lecting  a    poll  tax  from   a  preceding     (Tenn.)  606. 


ounty,  3 
poll  tax  collected  during  the  current    fare  Payne  v.  Washington  County,  25 
rear,  the  commissions  earned  by  col-     Fla.  798;   Alters  v.  Burch,  11   Helsk. 


See  also  State  v.  Drew,  16  Fla.  BMh  Bubjact  lliut  Par  Itt  Own  Bz- 
303;  Waycrossi'.  Board  of  Education,  penaa,— Where  lands  of  several  non- 
87  Ga.  31;  Davidson  County  i>.  De  residents  are  advertised  in  the  same 
Grove,  %  Coldw.  (Tenn.)  494.  advertisement,  to  be  sold  for  taxes,  the 

In  Bagley  v.  Shoppach,  47  Ark.  73,  collector  cannot  legally  exact  the  whole 
it  was  held  that  tax  collectors  are  en-  expense  from  one  of  them;  and  \i  he 
titled  to  a  fee  for  a  certificate  of  each  does  so,  he  is  liable  in  an  action  of  at- 
tract sold,  even  though  they  include  smnfiii  for  the  recovery  of  the  excess. 
several  tracts  in  one  certificate  upon  Findley  v.  Adams,  2  Day  (Conn.)  369. 
request  of  the  taxpayer.  4.  Vermilion    Parish   v.   Brookshier, 

3.  See  Board  of  School  Com'rs  v.  31  La.  Ann.  736. 
Wasson,  74lnd.  i34;GarberT'. Conner,  Other  officers  who  have  performed 
98  Pa.  St.  551  ;  State  v.  Guilbeau,  37  services  and  incurred  expenses,  are  en- 
La.  Ann.  718;  Payne  i:  Washington  titled  to  their  fees,  notwithstanding  the 
County,  25  Fla.  798 ;  State  t.  Brewer,  64  fact  that  the  sales  made  by  the  collector 
Ala.  287 ;  Merrill  v.  Marshall  County,  were  void  through  his  disregard  of  stat- 
74  Iowa  14;  Thralls  r.  Sumner  Count}-,  utory  regulations.  Akera  v.  Burch,  13 
14   Kan.   594;  Cbeever   *.,  Merrltt,   5  Helsk.  (Tenn.)  606. 
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no  claim  for  commissions.'  Where  the  statute  allows  commis- 
sions upon  collections  actually  made,  no  compensation  can  be 
recovered  for  expenses  incurred  in  ineffectual  efforts  to  collect* 
Ordinarily,  however,  reimbursements  for  reasonable  and  neces- 
sary expenses  will  be  allowed." 

Where  the  commissions  or  fees  are  payable  by  the  govern- 
ment, claims  therefor  are  generally  required  to  be  audited  by  a 
designated  officer  before  they  become  a  public  liability.*  Where 
the  fees  arc  added  to  the  tax  and  collected  from  the  taxpayer,  the 
same  methods  are  pursued  for  their  collection  as  for  the  collection 
of  the  tax  itself.* 

1.  Sec   Wheatlej   v.    Covington,   ii  Aldrich   *.  Plcltard,    14  Lea  (Tenn.) 

Bush   (Kj.)    iS;    Labette    Countv    v.  456,  it  was  held  that  the  compensation 

Franklin,  16  Kan.  450;  Vermilion  tar-  of  a  collector  who  sells  land  for  taxes, 

leh  V.  Brookshler,  31  La.  Ann.  736;  An-  does  not  depend  upon  the  validity  ot 

derEon  v.  Hawks,  70  Mies.  638;   Smith  the  sale. 
V.  New  York,  37  N.  Y.  518.  3.  See  Joslyn  tj.  Tracy,  19  VL  569; 

In  Com.  V.  Scott,  7  Pa.  Co.  Ct,  Rep,.  People  f.  Long,    13  111.  619;  Titus  r-. 

4O9,  it  was  held  that  a  collector  is  not  Howard  County,  17  Kan.  3^;  Carville 

entitled  tocommiesionsonanabatement  v.  Addlton,   61  Me.  459;    Gilchrist  i'. 

allowed   by   law   to   the    taxpayer   for  Wilkes   Barre,   141   Pa.   St.  114*  Titus 

prompt  paj'ment.  v.    Howard    County,     17    Kan.    363; 

In  Randolph  County  v.  Trogdon,  75  Thatcher  v.  People,  79  HI.  597;  Taylor 

N.  Car.  3[;o,  It  was  held  that  an  outgio-  v.   Umatilla  County,   6    Oregon   401; 

ing  aheriH  is  entitled  to  the  commis-  O'Grady  i>.  Barnhlsel,!!  Cal.  3S7. 
Bion«  on  the  amount  of  taxe*  he  pays         In  Philadelphia  v.  Flanigen,  47  Pa. 

over  to  his  aucceuor  in  office,  and  that  St.  21,  it  was  held  that  a  receiver  of 

luch  successor  is  not  entitled  to  com-  taxes  has  no  power  to  bind  the  state  for 

missions  thereon.     See   also  Bright  v.  advertising  fees  in  eicesa  of  the  ai 

Hewes,  iS  La.  Ann.  666.  

In  Boggs  V.  Placer  County,  6j  Cal. 

561,  it  was  held  that  a  tax  collector  can  council, 
recover  fees  only  for  tares  collected  by        4.  See  Public  Officers,  vol,  19,  pp. 

himsaif,  and  not  for  taxes  recovered  bj  37S,  537.     And   see   b\^   Mathesie  11. 

a  suit  brought  by  the  district  attorney  Knox  County,  81   Ind.   173;   Shaver  u. 

on  behalf  of  the  county.  Robinson,  $9  Ala.  195;  State  !>.  Brewer, 

In  Aplln  V.  Baker,'84  Mich.  113,  it  64  Ala.  387;  Akers  f.  Burch,  13  Heisk. 

was  held  that  a  delinquent  taxpayer  is  (Tenn.)  606. 

not  liable  for  the  expense  of  unnecessary         Where  the  county  treasurer,  by  mis- 

trouble  in  serving  several  different  sub-  take  or  otherwise,   retains  a  less   per 

pcenas  issued  by  a  county  clerk  against  cent.,  for  making  a  collection,  than  he 

several  distinct  lots  owned  by  the  tax-  is  entitled  to,  he  is  entitled  to  an  order 

paver ;  he  is  liable  for  the  cost  of  one  from  a  county  board  for  repayment  of 


subpcena  only.  the  amount  to  vrhich  he  was  entitled, 
S.  Gordon  v.  Lafayette  County,  74  in  excess  of  the  amount  actually  re- 
Mo.  416;  Thralls  i>.  Sumner  County,  34  tained.  Harrison  County  ii.  Benson, 
Kan.  594 ;  Titus  v.  Howard  County,  83  Ind.  469.  But  If  the  commissioners 
17  Kan.  363 ;  Labette  Co.  v.  Franklin,  of  a  county  allow  an  excessive  claim 
16  Kan.  4ja ;  Miles  v.  Miller,  5  Neb.  for  printing  the  delinquent  list,  the 
369.  And  see  Gilchrist  v.  Wilkes  same  cannot  be  recovered  back,  where 
Barre,  143  Pa.  St,  114.  the  list  was  before  them,  and  there  was 
In  Wheatly  T..  Covington,  11  Bush  no  mistake  of  fact.  Warren  County  t». 
(Ky.)  18,  it  was  held  that  a  tax  col-  Gregory,  41  Ind.  33. 
lector  cannot  recover  damages  be-  E.  See  Board  of  School  Com'rs  v, 
cause  he  has  been  prevented  from  Wasson,  74  Ind.  134;  Thralls  v.  Sum- 
performing  the  services  of  his  office,  ner  Countv,  34  Kan.  C94;  Baker  ii. 
whereby  he  would  have  earned  the  Kelley,  11  Minn.  480;  Wilcox  v.  Glad- 
compensation    attached    thereto.      In  win,  50  Conn.  77. 
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XV.  Tax  Saleb — 1.  Personal  Property. — The  provisions  of  the 
statutes  in  regard  to  notice  of  the  time  and  place  of  the  sale  are 
generally  mandatory.*  It  has  been  held  that  where  the  collector 
is  also  constable,  his  notification  of  the  sale  is  not  vitiated  by  his 
adding  to  his  signature  the  word  "  constable  "  instead  of  "  col- 
lector,"* When  the  officer  is  required  to  keep  the  property  a 
specified  time  before  offering  it  for  sale,  in  order  that  the  owner 
may  have  an  opportunity  to  redeem,  the  sale  is  illegal  if  the  full 
time  be  not  given,*  And,  on  the  other  hand,  if  the  sale  be  made 
after  the  expiration  of  the  time  limited  by  statute  for  the  pur- 
pose, it  is  irregular,  and  the  officer  becomes  a  trespasser  ab  initio.* 
The  officer  may  adjourn  the  sate  in  his  discretion ;  his  powers 
for  that  purpose  being  identical  with  those  of  an  officer  having 
an  execution  for  collection.*  But  the  adjournment  must  be  to  a 
definite  time ;  and  a  sale  before  the  time  to  which  the  adjourn- 
ment Is  made,  is  void.*  "Where  the  officer  who-  sells  becomes 
himself  the  purchaser,  the  sale  is  voidable  at  the  instance  of  the 
owner  of  the  goods.'  The  property  should  be  sold  in  separate 
parcels,  and  only  so  much  should  be  sold  as  is  required  to  pay 
the  taxes,  charges,  and  costs.^  . 

1.  Lyle  ». Jacques,  i 


_    _,__  .,   .  .      I  111.644;  Ward 

t;.  Carson  River  Wood  Co,,  13  Nev.  u. 

Ab  to  the  requisites  of  notice  of  tne 
tale  In  Massacbtuetta,  see  Rawson  v. 
Spencer,  113  Masa.  40;  Barnard  v. 
Graves,  13  Met.  (Mass.)  85. 

Vermont  Rev.  StaL.,  p.  530,  ff  10,  11, 
requiring  the  officer  to  keep  the  goods 
four  days  before  advertisinK  the  sale, 
and  to  give  six  davs'  notice  before  sell- 
ing, does  not  restrict  hitn  to  that  time, 
■hough  he  may  not  advertise  and  sell 
in  less  time.  But  he  must  advertise  and 
sell  within  a  reasonable  time  afler  the 
four  and  six  days,  respectively,  have  ex- 
pired. Clemons  v.  Lewis,  36  Vt.  674. 

In  Maine,  the  collector  is  not  re- 
quired to  sell  the  distrained  property 
within  (he  limits  of  the  town  In  which 
it  is  first  seized  by  him.  Carville  -a. 
Additon,  6]  Me.  459. 

S.  Barnard  i'.Graves,i3Met,  (Mast.) 
85- 

8.  Lefavour  v.  Barlett,  41  N,  H.  SS5; 
Mason  v.  Thomas,  36  N.  H.  303;  Souhe- 
gan  Nail,  etc.,  Factory  *.  McConihe,  7 
N.  H.309. 

\.  Brackett  v.  Vining,  49  Me.  356; 
Pierce  c  Benjamin,  14  Pick.  (Mass.) 
356;  25  Am.  Dec,  396. 

Where  the  statute  requires  the  sale  to 
be  made  within  seven  days  after  seiz- 
ure, a  sale  not  made  until  twenty  da^s 
thereafter  is  void.  Noyes  i>.  Haverhill, 
II  Cush.  (Mass.)  338. 

S.  Spear  v.  Tilson,  J4  Vt.  430. 


9.  Buzzell  V.  Johnson,  54  Vt.  90. 
Here  the  sale  was  had  at  ten  a.  m,, 
under  an  adjournment  until  one  p.  m. ; 
this  was  held  to  he  irregular  and  to 
render  the  officer  a  trespasser.  And  it 
mattered  not  that  the  property  sold 
well,  was  applied  to  the  plaintiff's  taxes, 
and  that  the  plaintiff's  attorney  was 
present,  knew  of  the  mistake,  and  said 
nothing. 

But   where   the   hour   named  in  the 

stead  of  4  p.  m.,and  the  officer  rectified 
the  mistake  sometime  In  the  morning 
of  the  day  on  which  the  sale  occurred, 
it  was  held  that  this  mistake  was  obvi- 
ous and  not  calculated  to  mislead  any- 
one, and  that  the  officer  in  making  the 
sale  was  not  a  trespasser,  Wheelock 
I-.  Archer,  36  Vt.  379. 

T.  Pierce  v.  Benjamin,  14  Pick. 
(Mass.)  3s6;  25  Am.  Dec.  396. 

8.  In  Shimer  v.  Mosher,  39  Hun. 
(N.  Y.)  IJ3,  the  sale  was  adjudged  void 
and  the  officer  a  trespasser  ab  initio, 
(or  these  reasons :  The  property,  con- 
sisting of  a  horse  and  six  watches,  was 
sold  in  one  parcel;  it  was  not  within 
the  view  of,  or  exposed  to,  the  bidders; 
and  it  was  struck  off  to  a  bidder  before 
anyone  else  could  possibly  make  a  bid, 
although  many  expressed  a  desire  to 
do  so. 

In  Ward  v.  Carson  River  Wood  Co., 
13  Nev.  44,  the  officer  was  required  by 
the  statute  to  sell  "  a  sufficient  amount 
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2.  Lands — a.  Power  TO  Sell. — A  county,  city,  or  other  munic- 
ipal corporation  has  no  power  to  enforce  the  collection  ot  taxes 
by  a  sale  of  lands,  in  the  absence  of  an  express  grant  to  that 
effect,*     A  grant  of  power  to  "assess  and, collect  taxes,"  does 

of  the  property  to  pay  the  taxes,  cesg,  Holtt  v.  Burnham.  61  N.  H. 
charges,"  etc.  He  sold  two  thousand  620;  Kellej  *.  Noyea,  43  N.  H.  309; 
cords  of  wood,  the  entire  quantity,  Johnson  i\  Allen,  48  N.  H.  iij. 
though  there  was  no  proof  that  this  1.  Sharp  v.  Speir,  4  Hill  (N.  Y.)  76; 
course  was  necessary  in  order  to  pay  Merriam  v.  Moody,  35  Iowa  163;  Du- 
the  sum  due,  and  it  was  held  to  be  buque  v.  Harrison,  34  Iowa  163;  Mc- 
irregular— he  should  have  offered  the  Inerny  v.  Reed,  13  Iowa  410;  Ham  v, 
wood  [or  sale  by  the  cord,  and  sold  Miller,  ao  Iowa  450;  Bergen  v.  Clark- 
only  so  much  as  was  sufficient  to  pay  son,  6  N.J.  L.  3^1. 
the  taies,  charges,  etc.                              .       In  Sharp  v.  Speir,  4  Hill  (N,  Y.)  76, 

In  Leaton  !>.  Murphy,  78  MJch.   77,  the  court,  by  Bronson,  J„  said  :  "  A  cor- 

the  defendant,   a   township   treasurer,  poratlon  must  show  a  grant,  cither  in 

sold  two  horses,  the  property   of  the  terms  or  by  necessary  implication,  for 

plaintiff,   under   a  tax  warrant.     The  all  the  powers  which  it  attempta  to  ei- 

horses  were  sold  together   and  boi^ht  ercise.     And   especially   must   this    be 

in  by  a  brother  of    the  defendant   for  done  when  it  claims  the  right,  by  taxing 

the  amount  of  the   taxes.     The  horses  or   otherwise,  to   divest  individuals  of 

were  not  a  matched  team ;   nor  did  it  their  property  without  their  consent." 

appear  that  it  was  better  for  the  inter-  In  Beaty  v.  Knowler,  4  Pet.  (U.  S.) 

estot  the  parties  to  sell  them  together,  152,  which  was  a  case  of  a  corporation 

and  from  an  appraisal,  it  appeared  that  sale  of  lands  for  taxes,  the  court,  by  Mc- 

eitherof  the  horses   was   worth   more  Lean,  J.,  remarked;  "That  a  corpora- 

than  the  taxes  due.     The  sale  was  de-  tlon  is  strictly  limited  to  the  exercise  of 

clared  void.  those  powers  which  are  especially  con- 

For  a  case  of  sale  of  a  note  and  ferred  upon  it;  the  exercise  of  the  cor- 
mortgage  for  taxes,  and  purchase  of  porate  franchise  being  restrictive  of 
the  same  by  the  maker  tor  an  amount  individual  rights  cannot  be  extended  be- 
less  than  their  face  vslue,  see  Irby  v.  yond  the  letter  and  spirit  of  the  actof 
Blain,  31  Kan.  716.  incorporation."     And   he  subsequently 

in  Kaitsai,  it  is  held  that  where  the  adds :  "  The  power  to  Impose  a  tax  on 

sheriff  holds  a  tax  warrant  issued  by  a  real  estate  and  to  sell  it  where  there  Is 

county  treasurer  and  levies  it  previous  a  failure  to   pay  the  tax,  is  a  high  pre- 

to  the  return  day  ot  the   warrant,  but  rogative  and  should  never  be  exercised 

does  not  sell  the  property  until   three  where  the  right  is  doubtful."  Referring 

days  after  the  return   day,  the  sale  is  to  this  observation  Bronson,  J.,  in  Sharp 

not  void  because  made  after  the  return  v.  Speir,  4  Hill  (N.  V.)  76,  said:  "The 

daj-.     Blain  v.  Irby,  25  Kan.  490.  justice  of  the  remark  is  obvious.  Every 

The  words  "the  distress  snail  be  statute  derogatory  to  the  rights  of  prop- 
openly  sold  "  as  used  in  Maine  Rev.  erty  or  that  takes  away  the  estate  of  a 
Sta.,  ch.  6,  4  104,  are  not  to  be  construed  citizen,  ought  to  be  strictly  construed. 
as  authorizing  the  olficer  to  sell  any  It  should  never  have  an  equitable  con- 
additional  articles   after   enough   has  struction." 

been  sold  to  pay  the  sum  due.    Where  And  in  Merriam  v.  Moody,  25   Iowa 

the  officer,  after  selling  enough  to  pay  163,   the   court,  by  Dillon,  C.   Jl,   said: 

the  sum  due,  sells  other  personal  prop-  "  The  rule  of  law  denying  to  these  cor- 

erty  distrained,   he   will  not  become  a  porations  constructive  power  to  sell  the 

trespasser  ab  initio  as   to   any   of  the  property  of  the  citizen,  except  where 

articles  sold,  except   such   as   he   has  the   power  is  unmistakably  given,  and 

sold  in  excess  of  his  authority.     Seek-  the  further   rule  of  law  that  if  there 

ins  V.  Goodale,  Gi  Me.  400,  exflaining  fairly  exists   a   doubt   concerning    the 

Williamson  b.  Dow,  31  Me.  559,  power,   the    doubt    is   to    be   resolved 

Setom. — In     Connecticat,    the    offi-  against  the  existence  of  the  power,  in 

cer's  return  is  not  required  to  specify  favor  of  the  public  and  against  the  cor- 

the  day  of  the  week  on  which  the  sale  poraUon,  are   founded   in   the   highest 

was  had.   Picket  v.  Allen,  10  Conn.  145,  wisdom  and  sanctioned  by  universal  es- 

In  New  Hamfskire,  the  tax  collect-  perience." 

or's   warrant  is  not  a  returnable   pro-  And  Mr.  Blackwell,  in  his  work  on 
868 
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not  carry  with  it  the  power  to  collect  by  sale.*  Nor  will  the 
power  be  inferred  from  an  express  provision  in  the  charter  that 
the  collection  of  the  taxes  "  shall  be  enforced  as  may  be  provided 
for  by  ordinances  of  the  city,"* 

But  where  the  grant  of  the  power  "  to  assess  and  collect "  is 
accompanied  by  provisions  distinctly  and  unequivocally  assuming 
the  existence  of  the  power  to  sell,  it  must  be  regarded  as  a  legis- 
lative interpretation  recognizing  the  existence  of  such  power.' 
And  when  the  power  to  sell  is  given,  it  is  to  be  strictly  construed. 
Thus,  power  given  to  a  city  to  sell  lands  for  taxes  imposed  there- 
on, does  not  authorize  a  sale  for  taxes  which  by  the  charter  are 
to  be  imposed  upon  owners  and  occupants  merely,  and  not  upon 
their  land  ;*  nor  will  a  power  given  to  sell  for  taxes  authorize  a 

Tax  Titles  (4th  ed.)  44S,  tsjs  that  a  most  Important  and  valid,  and,  in  our 
corporation,  wiiose  powers  in  this  re-  opinion  at  least,  a  Buffident  one)  upon 
spect  are  more  strictly'  construed  than  which  these  decisions  rest,  Is  that  such 
thoBcofthe  state, "  csnnotsell  thegoodg  power  of  sale  Is  not  a  necessary  inci- 
or  lands  of  the  delinquent  unless  there  dent  to  the  power  to  'levy  and  col- 
is  an  express  grant  in  its  charter."  Icct,'   nor  Indispensable  to  the  objects 

See  the  following  cases  where  the  and  puiposes  of  a  municipal  corpora- 
right  was  given  in  express  terms:  Has-  tion.  The  power  to  lev^  and  collect 
kel  V.  Burlington,  30  Iowa  33a;  Augus-  can  be  exercised  and  enjoyed,  and  the 
tjne  V.  Jennings,  42  Iowa  19S ;  Ide  v.  objects  of  the  corporation  secured, 
Flnneran,  29  Kan.  569;  PlacerviUe  v.  without  the  power  of  sale  ...  as 
Wilcox,  35  Cal.  zi ;  Jennings  i>.  Rudd,  for  instance  by  judicial  proceedinge." 
40  Ga.  49-  2.  Merriam  v.  Moody,  35   Iowa  163; 

The  power  to  sell  lands  for  taxes  Paine  v,  Spratley,  5  Kan,  51?. 
levied  by  a  municipality  situated  in  one  1.  St.  Louis  -u.  Russell,  9  Mo.  50S.  In 
of  theterritories  of  the  ^Ni7«(f  .Sfii/ej,ta  this  case  the  charter  of  St.  Louie  gave 
to  be  found  in  the  act  of  Congress,  not  to  the  city  council  the  power  '■  to  levy 
in  the  ordinances  of  the  municipality,  and  collect  taxes  upon  all  persons  and 
The  latter  csn  neither  Increase  nor  property  made  taxable  by  law  for  state 
rary  il,  nor  impose  any  terms  or  con-  purposes."  The  court  said  :  "  If  this 
ditions  which  can  affect  the  validity  of  section  of  the  act  were  alone  on  the 
B  sale  made  within  the  authority  con-  subject,  there  might  be  room  for  con- 
ferred bv  the  statutes.  Thompson  ■v.  tending  that  the  sale  of  land  was  not 
Roe,  a  how.  (U.  S.)  423.  the   only,   or   the  necessary,  mode  by 

'    "   '                 V.      .          .  which  the  tax  could  be  collected,  and 

therefore,  the  power  of  sale  would  not 

,  .    _,  arise  by  implication  from  the  granted 

.  Miller,  JO  Iowa  450.  In  this  last  power  '  to  levy  and  collect.'  But  we 
case  it  Is  said  the  power  to  "  provide  regard  the  eighth  section  of  the  sixth 
for  the  assessment  of  all  taxable  prop-  article  of  the  charter  as  a  legislative  in- 
erty"  or  "  to  collect  taxes,"  does  not  terpretation  of  this'power  'to  levy  and 
include  that  of  selling  and  conveyingln  collect  taxes,'  That  section  provides 
caseof  non-payment.  This  power,  so  that  the  mayor  and  council  shall  have 
high,  delicate  and  important  in  Its  power  by  ordinance  to  direct  the  man- 
nature  and  character,  must  not  rest  ner  in  which  any  properly,  real  or 
upon  an  implication  so  remote,  nor  de-  personal,  advertised  for  sale,  or  sold  for 
pend  for  the  mode  and  manner  of  its  taxes  \>y  authorltv  oF  the  corporation, 
exercise  upon  the  mere  will  or  discre-  may  be  redeemed.  This  is  a  clear  and 
tion  of  the  city  council ;  and  especially  distinct  recognition  of  the  power  in  the 
is  thisso,  where  the  charter,  as  In  this  city  to  sell  land  for  the' non-payment  of 
instance,  fails  to  leave  this  or  any  kin-  taxes,  and  is  sufficient  to  remove  any 
dred  matter  to  such  discretion  or  will,  doubt  which  the  general  phraseology  of 
And  in  Paine  11.  Spratley,  5  Kan.  515,  the  previous  article  might  create."  See 
following  the  above  decisions,  the  court  also  Carondelet  v.  Plcot,  38  Mo-  it^. 
said  :  "One  ground  (and  perhaps  the  4.  Sharp  v.  Spelr,  4  Hill  (N.  Y.)  76. 
35'  C.  of  L.— 24                        869 
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sale  for  a  mere  assessment  for  benefits.*  There  exists  a  well- 
recognized  distinction  between  a  tax,  properly  so  called,  and  an 
assessment,* 

In  the  absence  of  clear  legislative  intent  that  the  grant  of  the 
power  to  sell  shall  have  a  retrospective  operation,  a  prospective 
operation  only  will  be  given  it.' 

b.  Primary  Liability  of  Personalty.— In  some  of  the 
states,  the  personalty  is  made  primarily  liable  for  the  taxes,  re- 
course to  the  realty  being  allowed  only  in  the  event  of  failure  of 
the  officer,  after  diligent  search,  to  discover  personalty  sufficient 
to  satisfy  the  demand.  And  when  the  delinquent  has  personalty 
within  the  jurisdiction,  out  of  which  the  taxes  may  be  satisfied, 
equity  will,  at  his  instance,  enjoin  the  sale  of  his  lands;*  or  if  a 
sale  has  been  made,  it  will  be  set  aside,  and  the  execution  of  a 
deed  restrained.*  But  this  right  to  have  the  personalty  first  ex- 
hausted,  is  a  personal  right,  of  the  violation  of  which  the  tax- 

1.  Shai^o-  Speir,  4  Hill  (N.  Y.)  76;  1868,  lands  could  be  sold  for  taxes  onlj 

Allen  V.  Galveston,  51  Tei.  303.  vfhen  reasonable  search   failed   to  dis- 

3.  See   lufra,  this  title,    Taxes  and  cover   personalty ;    and    no   property 

Taxalioui   Thtir  Nature;  also  infra,  was    eiempt    from     sale     for    taxes, 

this  title,  Local  Aiseismenli;  Allen  v.  though  it  might  be  exempt   from  tax- 

Galveston,  51  Tex.  302;  Sharp  w.  Speir,  ation.     Accordingly,  a  sale  of   lands  is 

4  Hill  [N.  Y.)  76.  Invalid  when  it  is  aliown   that  the  otfi- 

3.  Dallam  V.Oliver,  3  Gill  (Md.)445.  cer  made  no  search  nor  personal  de- 
See  also  Statutes,  vol.  13,  p.  447.  mand,   and    that    the    person   against 

4.  Abbott  V.  Edgerton,  53  Ind.  196;  whom  the  taxes  wereassessed  had  per- 
Johnson  v.  Hahn,  4  Neb.  139,  over-  sonalty  sufficient  to  paj  them,  though 
ruling  Hallenbeck  v.  Hahn,  3  Neb.  it  was  exempt  from  taxation. '  Doe  i'. 
377.     In   Nebraska,   since   the   act   of  Minge,  56  Ala.  111. 

legislature  of  1877,  lands  may  be  sold  A  cotiiplaint  to  enjoin  the  execution 

without  first  exhausting  the  personalty,  of  a  deed   for   the    lands    sold,  which 

Lancaster  ti.  Rush,  35  Neb.  119.  avers  that  the  owner  at  the  time  of  the 

D.  Scales  v.  Alvis,  13   Ala.  617;   46  sale  had   sufficient    personaltj'   in   the 

Am.  Dec.  169;  Stondenmire  v.  Brown,  county  out  of  which  taxes  could  have 

57    Ala.  481;  Driggen   i>,  Caasady,  71  been    made,    is    good    on    demurrer. 

Ala.  531) ;  Johnson  If.  Hahn.  4  Neb.  139;  Morrison   v.  Bank  of    Commerce,   81 

Wilhelm  i/.  Russell,  8  Neb.  lao;  Rich-  Ind.  335. 

ardson    County  v.  Miles.  7   Neb.    118  In /nifiana,  in  an  action  to  set  aside 

(it  is  otherwise  In  this  state  since  1877)1  the  sale  of  the  land,  relief   will  not  be 

Lancaster  v.  Rush, 35  Neb.  iig;  Uetms  granted  until  the  amount  of  the  taxes 

V.  Wagner,  loi  Ind.  3S5:  Michigan  has  been  paid  or  tendered  to  the  pur> 
Mut.  L.  Ins.  Co.  V.  Kroh,  101  Ind.  51^;  -  chaser.     McWhiuney    v.   Brinker,   64 

Volger  r.  Sidener,  86  Ind.  545;  Mor-  Ind.  360  ;   Harrison  v.   Haas,   15   In*!. 

riBon   v.  Bank  of  Commerce,  81   Ind.  a8i;  Volger  v.  Sidener,  86  Ind.  545. 

J35;   Sharpe  r.  Dlllman,  77  Ind.   280;  Where  the  deed  falls  to  show  that 

Bowen  v.  Donovan,  31   Ind.  379;  Mc-  the  personalty  of  the  delinquent  had 

Whinney  i-.  Brinker,  64  Ind.  360;  Ring  been  exhausted  before  the  sale  of  land, 

V.    Ewing,   47  Ind.   J46;    Catterlin   ».  or  that  he  had  no  such  property,  it  is 

Douglass.  17  Ind.  313;  Cones  v.  Wilson,  not  admissible   as    evidence   of    title, 

14  Ind.  465 ;  Ellis  v.  Kenyon,  25   Ind.  until   such    facts   are  shown   aliunde. 

134;   Schrodt  V.   Deputy,  88  Ind.  90;  Smith  v.  Kyler,  74  Ind.  575;   Woolen 

Hutchina  If.  Moodv.  37   Vt.  313;  Jack-  t.  Rockatelier,  81   Ind.  3o8;   Ward   i-. 

son  V.  Shepard,  7  Cow.  (N.  Y.)  88;  17  Montgomery,  57  Ind.  176;  Keepfer  v. 

Am.  Dec.  soi;  Wheeler  v.  Bramel  (Ky.  Force.  86  Ind.  81 ;  Pitcher  v.  Dove,  90 

1888),  8   S.   W.   Rep.    199;   Julian   v.  Ind.  175. 

Stephens  (Ky.  1889),  11   S.  W.  Rep.  6.  And  the  testimony  of  the  auditor  of 

Under  the  Alabama  Rev.   Laws  of  the    county   wherein   such    lands   are 
370 
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payer  alone  may  complain,  and  of  which  no  third  party  will  be 
allowed  to  take  advantage.'  If  personal  property  sufficient  to 
discharge  the  taxes  is  levied  on,  and  lost  solely  through  the  neg- 
lect or  misconduct  of  the  officer,  a  sale  of  the  land  is  void,  and 
equity  will  cancel  the  deed  thereto.*  Usually,  proper  evidence  is 
required,  in  the  form  of  a  return,  that  an  attempt  has  been  made  to 
subject  the  personalty  in  compliance  with  the  statute,  before  pro- 
ceedings  can  be  instituted  for  the  sale  of  the  realty.'     In  some  of 

situate,  "that  the  records  in  his  office  anj-  person  shall  be  sold  for  taxes  while 

showed  there  was  no  personal  property  personal   property   belonging   to    such 

assessed"  to  the  delinquent  in  but  one  party  can  be  found,"  the  sale  will   not 

of   two   years  in  which  the  taxes   on  be    enjoined     because    the    plaintiff's 

the  lands  became  delinquent,  is  insuffi-  grantor,  who  was  the  owner  of  the  land 

cient  to  prove  the  facts  necessary  to  be  when  the  tax  was  levied,   has  personal 

established  under  the  law  for  the  pur-  property  subject  to  execution. 

pose  of  showing  the  legality  and  valid-  1.  Campbell  i>.  Wyant,  id  W.Va.  703. 

ity  of  the  sale,  and  to  entitle  the  deed  S.  In  Tennessee,  it  is  essential  to  the 

made  In  pursuance  thereof  to  be  ad-  validity   of  the   sate   of  lands   that    it 

mitted  in  evldeoce.     Smith  v.  Kyler,  should  appear   on  the  .  record   <>f  the 

74  Ind.  575.  court  by   which   [he   order  of  sale  Is 

In  Jones  v.  McLain,  33   Ark.  433,  It  made,  that  the  officer  had  returned  that 

was  held  that  a  recital  by  the  officer  In  there  were  no  goods  and  chattels  of  the 

his  deed  to  the  purchaser  that  the  tax-  delinquent  out  of  which  the  taxes  could 

payer  failed  to   pay  on  demand,  and  be  made.  Thatcher  v.  Powell,  6  Wheat, 

"not  knowing  of  any   personal  prop-  (U.  S.)  119. 

erty ''  whereon  to  levy,  he  proceeded  In  Alabama,  the  affidavit  which  the 
to  levy  on  and  advertise  the  lands  for  ofGcer  is  required  to  make  and  enter  in 
sale,  Is  not  a  direct  and  satisfactory  the  book  filed  by  him  In  the  office  of  the 
mode  of  reciting  that  sufficient  per-  probate  judge,  as  to  his  inability  to  find 
Eonaltycouldnot  be  found^but  that  for  personal  property  after  diligent  search, 
the  purposes  of  the  case,  such  recital  Is  a  jurisdictional  fact,without  which  the 
may  be  treated  as  sufficient  to  put  upon  court  has  no  power  to  grant  an  order  to 
the  taxpayer  the  burden  of  showing  sell  the  land.  And  if  it  Is  not  made 
that  he  had,  at  the  time  the  lands  were  until  after  the  sale  of  the  land.  It  can- 
levied  upon,  sufficient  personalty  liable  not  retroact  so  as  to  impart  validity  to 
to  be  taken  by  the  collector,  and  the  sale  or  decree.  SImms  n.  Greer, 
within  his  reach  upon  such  reasonable  S3  Ala.  363;  Feagin  v.  Jones,  94  Ala. 
dillgenceas  the  law  imposes  upon  him,  597;  Wartensleben  v.  Haithcock,  80 
to  satisfy  the  taxes.  Ala.     565 ;     Fleming     v.     McGee,    81 

In  loiua,  the  deed  is  conclusive  that  Ala.  409. 
the   officer  complied  with  his  duty   in  Under   the    Texas  statute,  June  3d, 
attempting  to  make  the  tax  by  a  sale  of  1873  (Pasch.  Dig.  7775],  the  sheriff,  on 
personalty,     l^efore   selling   the  realty,  receiving  from  the  comptroller   the  de- 
Stewart  ir,  Corbln,  15  Iowa  144.  Hnquent  list  for  his  county  and   finding 

It  has   been  held   that  although  the  no  personalty  belonging  to  the  delin- 

sale  of  the  realty  Is  inelTectual   to  con-  quent,  is  required  to  certifiy  that  fact  to 

*ey  title,  yet  it  is  effectual   to  transfer  the   district  clerk  when  filing  the  list 

the   lien  of  the  state,  and   is,   therefore,  with  him,  and  the  failure  of  the  sheriff 

not    absolutely   void,  Sinclair  v.   Mc-  so  to  certify  that   he  finds  no  personal 

Clure,  III  Ind.  467;    Stale  v.  Casteel,  property,  will  be  fatal    to  subsequent 

1 10  Ind.  174 ;  Scarry  v.  Lewis,  133  Ind,  proceedings  under  the  statute.    Belden 

96;  and  that  a  complaint  to  set  aside  v.  State,  46  Tex.  103. 

the  sale,  and  to  enjoin  the  auditor  from  Where  the  statute  prescribes  the  form 

Issuing  a  deed  on  that  ground,  will  not  of  the   officer's   return,   and   does   not 

lie.     Sinclair  v.  McClure,  til  Ind.  467.  make  it  necessary  that  he  should  state 

1.  Frost  V.  Flick,  I  Dakota  131.     In  that  he  was  unable  to  collect  the  taxes 

this  case  it  was  held  that  although  the  assessed  on  land   out  of  the  personalty, 

Laws  of  Dakota,  1868,  1869,  cb.  35,  $  the   return   need    not    contain   such  a 

59,  provide  that  no  lands  "  belonging  to  statement.  It  will  suffice  If  it  follow  the 

871      ■ 
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the  states,  it  is  not  necessary  that  the  officer  before  selling  the 
land  shall  first  exhaust  the  personalty.' 

c.  Proceedings  Before  Sale— Notice.— The  various  pro- 
ceedings which  must  precede  a  sale  of  lands  for  non-payment  of 
taxes  have  already  been  set  forth.  The  first  step  required  of  the 
officer  who  is  to  sell,  is  that  he  shall  give  notice  of  his  intention 
to  do  so,^  This  notice,  usually,  is  required  to  state  a  descrip- 
tion of  the  property,  the  amount  of  the   tax,*   for  what   year 

fomi  prescribed ;  in  which  case,  it  will 
be  preEumed  chat  he  AiA  his  duty  in 
proceeding  first  against  the  perfionaUr- 
Tavlor  Ti.  People,  7  III.  349;  Ottawa  i'. 
Ma'cy.  20  111.  413;  Job  r.  Tebbetts.  JO 
III,  376;  Goodrich  Ti.Minonk, 63  111.  131. 

I.  West  V.  Duncan,  42  Fed.  Rep. 
430 ;  Smith  II.  Jones,  40  Ga.  39;  Plant 
V.  Eichberg,  61;  Ga.  64;  Dyer  v.  Bos- 
well,  39  Md.  afic,  (at  least  in  the  case  of 
state  taxes).  In  Nebraska,  since  the 
act  of  1877  took  effect,  the  county 
treasurer  may  sell  the  rcallv  without 
first  exhausting  the  personalty.  Kittle 
V.  Shervin,  11  Neb.  65 ;  Lancaster 
County  V.  Rush,  35  Neb.  119. 

The  estate  whicii  the  owner  has  in 
lands  in  the  city  of  Newark,  may  be 
sold  for  personal  taxes  against  him  be- 
fore retorting  to  his  personalty.  State 
V.  Newark,  42  N.  J.  L.  38;  Martin  v. 
C«rron,36N.J.  L.  m8. 

In  Mississifpi,  a  tax  sale  of  lands 
may  not  be  resisted  on  the  ground  Ihat 
the  tax  debtor  had  personal  property 
in  the  county,  out  of  which  the  taxes 
might  liave  'been  made.  The  statute 
prescribes  the  order  in  which  the  two 
classes  of  property  are  to  be  sold,  but 
its  observance  Is  not  a  pre-requisite  to 
the  power  of  sale  in  the  officer.  Virden 
V.  Bowers,  55  Miss.  i. 

I.  "  That  the  law  should  direct  a 
public  sale  of  property  without  notice 
to  be  given,  would  be  a  perfect  anom- 
aly and  would  lead  to  consequences  so 
mischievous  that  we  could  not,  without 
the  strongest  necessity,  be  justified  in 
imputing  such  a  counie  to  the  legisla- 
ture; especially  where  there  has  been 
no  judicial  proceeding,  and  where  a 
man's  highest  estate,  his  land,  is  to  be 
forfeited  and  lost  to  him  by  the  sum- 
mary process  of  distress,  and  sold  for 
the  non-payment  of  taxes."  Carr.  J., 
in  Nalle  -v.  Fenwick,  4  Rand.  (Va.) 
583.  See  also  Man  v.  Hanthorn,  30 
Fed.  Rep,  579;  Thatcher  v.  Powell, 
fiWheat.(U.  S.)  119. 

8.  Amotmt  of  Tax, — Washington  v. 
Pralt,8  Wheat.  (U.S.)  681.  And  a 
■light  error  In  stating   the   amount  of 


the  tax  in  the  notice  is  fatal.  Know!- 
ton  V.  Moore,  136  Mass.  31.  As  for 
instance,  publishing  the  amount  as 
(4.11,  when  in  fact  it  was  only  (3.30. 
Alexander  r. Pitts,  7  Cush.  (Mass.)  503. 

Where  the  advertisement  gave  as 
the  sum  due,  the  whole  amount,  in- 
cluding both  state  and  countv  tax.  and 
the  latter  was  illegal  and  therefore  not 
due,  the  sale  was  adjudged  void.  Clarke 
V.  Strickland,  2  Curt.  tU.  S.)  439. 

But  in  Thweatt  w.  Black,  30  Ark.  733, 
it  was  held  that  an  erroneous  adver- 
tisement of  land  for  the  taxes  of  three 
years,  when  only  the  taxes  for  one 
year  are  due,  will  not  vitiate,  If  the 
mistake  is  discovered,  and  the  lands 
ate  sold  (or  only  the  taxes  that  are  in 
fact  due.  In  this  case  It  was  said  that 
any  advertisement  is  essential  to  the 
authority  of  the  collector  to  sell  de- 
linquent lands,  but  mere  Informalities 
or  unimportant  variances  from  the 
law  will  not  invalidate  the  sale. 

If,  however,  such  a  mistake  is  not 
corrected,  but  is  carried  into  the  sale, 
it  will  be  fatal.  Kinsworthy  r-.  Mitch- 
ell. 31  Ark.  154. 

In  Bonham  v.  Weymouth,  39  Minn. 
92,  In  a  column  headed  merely  "Amt." 
were  placed  the  figures  "16,"  "25," 
"  27,"  opposite  the  respective  descrip- 
tions, without  anything  to  indicate 
what  they  were  Intended  to  represent — 
whether  dollars,  cents,  or  sotnetfaing 
else.  It  was  held  not  a  aufticient  state- 
ment ol  the  amounts— the  most  that 
could  be  claimed  being  that  It  would  In- 
form parties  interested  that  the  amount 
of  taxes  was  either  so  many  dollars  or 
so  many  cents,  but  which  would  be 
entirely  a  matter  of  conjecture  or  sur- 

In  Tolman  v.  Hobbs,68  Me.316,  tbe 
record  of  the  state  treasurer  declared : 
"  Previous  to  said  sale,  I  caused  nodce 
of  the  time  and  place  of  sale,  and  lists 
of  said  tracts  intended  for  uile,  with 
the  amount  of  said  unpaid  taxes.  Inter- 
estand  costs,  on  each  parcel,  to  be  pub- 
lished three  weeks  successively  as  fol- 
lows, viz.:  I,  In  theKenaebec'journal, 
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assessed,'  time  and  place  of  sale,*  and  that  the  sale  will  be 


the  state  paper,  a  list  ol  all  said  tracts. 
3.  In  the  Ellsworth  American,  a  news- 
paper printed  in  the  count?  of  Hancock, 
a  list  of  all  said  tracts  which  li«  in  that 
county."  It  was  held  that  the  record 
did  not  show  that  the  treasurer  pub- 
lished in  such  papers  the  amount  of 
such  taxes,  etc.,  as  required  by  the  law, 
but  only  a  list  of  the  lands  taxed. 

TrajupoBltlmi  of  Stat«  and  Ocnuitr 
Taz«B. — It  seems  that  the  transposition 
in  the  advertisement  of  the  state  and 
county  taies,  is  not  an  error  that  affecta 
the  validity-  of  the  sale.  Scolt  v.  Wat- 
kins,  3i  Ark.  556. 

Abbrenatloui  In  IndloatlnK  DatM  and 
Ammuiti. — Under  Alabama  Code  of 
1SS6.  i  583,  ButhoHzinj;  abbreviations 
to  be  employed  in  Indicating  dates  and 
amounts  in  tax  sales  of  realestate,  ab- 
breviation by  a  peculiar  mode  of  des- 
ignating fractions,  known  by  the  court 
to  be  not  Infrequently  used,  are  permts- 
sible.     Riddle  v.  Mes9er,84  Ala.  136. 

Kind  and  Pnrpon  of  tlia  Tax. — A  mis- 
description in  regard  to  the  purpose 
and  kind  of  tax  for  which  the  land  is 
to  be  sold,  is  generally  fatal.  Thus  in 
Pierce  v.  Richardson,  37  N.  H.  307,  in 
the  advertisement  the  tax  was  called 
**  money  tax,"  when  in  fact  it  was  a 
"state,  county,  and  school  tax;"  the 
error  was  held  fatal. 

And  in  Langdon  v.  Poor,  30  Vt.  13, 
the  advertisement  described  the  tax  as 
beine  "  for  the  purpose  of  making  and 
repairingand  building  bridges,"  where- 
as the  tax  authorized  by  the  statute  was 
"  for  the  purpose  of  making  and  re- 
pairing road  and  building  bridges." 
The  sale  under  the  advertisement  was 
declared  void, 

1.  TIM  Taar.— A  misstatement  of  the 
year  for  which  the  tax  was  assessed, 
and  for  the  non-payment  of  which 
the  land  is  to  be  sold,  is  fatal,  although 
the  notice  states  correctly  the  amount 
of  the  tax.  Knowlton  v.  Moore,  136 
Mass.  33. 

3.  nine  ana  na«a.— It  is  essential 
to  the  validity  of  the  sale  that  the 
notice  should  state  the  time  and  place 
of  sale.  Blalock  v.  Gaddis,  33  Miss. 
45J  ;  Henderson  v.  White,  69  Tex.  103. 
And  an  omission  in  this  regard  is  not 
aided  by  a  recital  in  the  deed  that  the 
land  was  offered  at  public  auction  at 
the  time  and  place  and  in  th 
required  by  law. 

Where  uie  notice  wholly 


mention  the  place  of  sale,  a  tax  deed 
founded  upon  such  sale  will  be  ad- 
judged defective  and  set  aside  if 
challenged  before  the  running  of  the 
Statute  of  Limitations.  Corbin  f. 
Young.  14  Kan.  199;    Russell  v.  Hud- 

But    if    the   statute    prescribes   the 
form  of  notice,  it  is  suflicienl  to  follow 


(Tenn.)  5 

The  Maryland  Local  Code  applica- 
ble to  the  city  of  Baltimore,  does  not 
direct  where  the  sale  shall  take  place. 
But  the  purpose  and  object  of  giving 
notice  of  a  sale   being   to   inform  the 


that  they  may  attend  and  bid  if  they 
think  proper,  both  time  and  place 
should  be  certain  and  fixed.  Accord- 
ingly, a  notice  which  states  that  the 
sale  win  take  place  at  the  courthouse 
or  "  at  such  other  place  as  may  here- 
after be  designated,"  is  fatally  defec- 
tive. Matter  ol  Tax  Sale  of  Lot  No. 
171,  43  Md.  196. 

A  notice  for  the  sate  "on  the  4th  day 
of  April  next,"  posted  Jan.  31st,  1874, 
and  published  in  a  newspaper  three 
weeks  successively  in  February  1874, 
indicates  sufficiently  the  time  of  sale, 
although  the  year  Is  not  named.  Taft 
v.  Barrett,  sSN.H.  447. 

Where  the  officer's  return  showed 
that  he  gave  the  required  notice  of 
the  "time"  of  sale, but  did  not  state 
that  he  gave  notice  of  the  "  place  "  of 
sale  as  well,  the  sale  was  declared  In- 
valid.    Lovejoy  w.  Lunt,  48  Me.  377. 

Where  the  notice  stated  thai  the 
sale  would  be  "at  the  court  house  in 
Warren,"  but  failed  to  add  the  words 
"Trumbull  County,"  the  notice  was 
nevertheless  held  sufficient;  the  court 
taking  judicial -notice  of  the  fact  that 
at  the  date  of  the  advertisement  there 
was  no  township  In  the  state  by  that 
name  except  in  that  particular  county. 
Sheldon  v.  Coates,  10  Ohio  278. 

Where  a  delinquent  tax  list  is 
headed  "  office  of  the  county  treas- 
urer," dated  "  July  loth,  1878,"  and  re- 
cites that  "  so  much  of  the  following 
lands  as  may  be  necessary  will  on  the 
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public*  The  manner  of  giving  notice  is  by  advertisement  in  news- 
papers, or  posting  in  public  places,  or  both ;  and  some  statutes, 
in  addition,  provide  for  personal  notice.  Generally  speaking,  any 
error  or  omission  in  any  of  these  particulars  will  vitiate  the  sale. 
The  power  of  the  officer  to  sell  is  a  naked  power,  not  coupled  with 
an  interest ;  and  in  all  such  cases,  the  law  requires  that  every  pre- 
requisite to  the  exercise  of  that  power  must  precede  its  exercise.* 
The  description  must  be  sufficiently  specific  to  clearly  identify 
the  premises,"     Failing   to  give   the  name  of   the  owner   when 


this  very  instance  the  purchaser  at  the 
collector's  sale  bought,  for  less  than 
ti7,  an  estate  valued  hj  the  assessors 
at  1900.  It  has,  therefore,  been  held, 
with  great  proprietj,  thai  to  make  out 
a  valid  title  under  such  sales,  great 
strictness  is  to  be  required,  and  it  must 
appear  that  the  provisions  of  law 
preparatory  to  and  authorizing  such 
sales,  have  been  punctiliously  complied 
'■"-  "    And   in  Cooley   on   Taxation 


third  day  of  September  and  next  suc- 
ceeding days  be  sold."  etc.,  "at  my 
office  ftr  the  taxes  of  the  year  1877,"  ft 
was  held  that  such  notice  is  not  mis- 
leading as  to  time  and  place  of  sale. 
Ireland  v.  George,  41  Kan.  751. 

1.  BtAtemant  tAat  8al«  vm  B«  "Pnb- 
llc,"  or  "At  Pablla  Auction." — Ilafey  v. 
Bronson,  33  Kan.  59S ;  HofTman  n. 
GroU,  35  Kan.  651 ;  Belz  v.  Bird,  31 
Kan,  139.     These  cases  hold  that  an 

omission  to  state  in  the  notice  that  the     (zd  ed.),  ji.  470,  It  i: 
tale  will  be  "  at  public  auction,"  as  re-     cepted  aiiom  when  ... 

a  Hired  by  the  statute,  will  not  render    consideration,    that    "  a    fundamental 
le  sale  absolutely  void,  but  voidable    condition  to  their  validity  is  that  there 

\  Early  v.  Doe,  16  How.  f.\J,  S.)  610; 


Williams  v.  Peyton,  4 
77 ;  Ronkendorff  t^  Tb 
S.)  349;  Hobbs  V 


1  Wheat,  fU.  S.) 
/.  Taylor,  4  Pet.  (U. 
;'.  Clements,  31  Me.  67; 
Elliot  r.  Doe,  24  Ala.  50S. 
In  Gomer  v.  Chaffee,  6  Colo.  314, 
-    -     -        -  rt  ■  '^H 


r  the 


offic 


The 
'  making  a  tax  sale  is 
A   statutory   power 


purely  statutory- 
must  be  eitercisi 
to ry  directions.  In  no  class  oTc 
this  rule  been  more  strongly 
upon  than  in  case  of  tax  sales, 
stantlal,  and  in  many  cases, 
compliance  with  the  provisior 
law  preparatory  to  and  author) 
sale,  is  a  condition  of  the  po' 
essential  to  its  rightful 


Id  have  been  a  substantial  < 
pliance  with  the  law  in  all  the  proceed- 
ings of  which  the  sale  was  the  culmina* 
tlon.  This  would  be  the  general  rule 
In  all  cases  in  which  a  man  Is  to  be 
divested  of  his  freehold  by  adversorj 
proceedings,  but  special  reasons  make 
it  peculiarly  applicable  to  tax  sales." 
Quoted  with  approval  in  Dane  v.  Glen- 
non,  73  Ala.  160, 
But  in  Doe  v.  Lucey,  i  Murph.  (N, 
sesnas  Car.)  311,  it  was  held  that  the  acts 
nsisted  making  it  the  duty  of  the  sheriff  to 
A  sub-  advertise  the  sate  In  some  newspaper 
I  strict  printed  in  the  state,  and  at  three  pub- 
of  the  lie  places  in  the  county,  and  to  set 
ingthe  forth  the  location  of  the  land,  the  names 
er  and  of  the  owners,  etc.,  are  merely  direc- 
that   officer.     His    neglect  t 


In  Brown  v.  Veazle,  35  Me,  359,  the  observe    these   directions    may   make 

court,  by  Whitman,  C.  J.,  said  :  "  Sales  him  liable  in  damages  at  the  suit  of 

of  real  estate  for  the  non-payment  of  the  party  injured  by  his  neglect,  but  it 

taxes   roust  be   regarded,   in   a    great  -'•'--•-"--■"-- 
■     ■       ^ceedlngs.  Thi 


bv  his  n  _ 
ffect  the  title  of  the  purchaser 
unless  there  is  collusion   between  him 
and  the  officer. 

And  under  a  statute  of  Mississiffi,  it 
seems  that  no  defect  or  error  in  the 
advertisement  will  of  Itself  Invalidate 
the  sale.  Virden  v.  Bowers,  35  Miss.  I. 
~  Deiorlptlan  ol  PiemlHi, — Keely  v. 
••  "  |i ;  Nason  t'. 
Thibodaux  r. 
paid  by  the  purchasers  at  such  sales  is  Keller,  39  La.  Ann,  50S.  The  prlnci- 
uniformly  trifling  in  comparison  with  pal  objects  in  giving  notice  are:  (i) 
the  real  value  of  (he  property  sold.   In     To  apprise  the  owner  of  a  proceeding 


owner  is  to  be  deprived  of  his  land 
thereby;  and  a  series  of  acts  prelimi- 
nary to  the  sale  are  to  be  performed,  to 
authorize  it  on  the  part  of  the  assessors 
and  collector,  to  which  bis  attention 
may  never  have  been  particularly 
called ;  and  experience  and  observation  Sanders,  99  U. 
render    it  notorious  that  the  amount     Ricker,    63    M< 
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which,  unless  arrested  b^  the  pajment  description  is  Inadequate;  and  espe- 
of  the  tar,  will  divest  him  ofhis  prop-  ciaMj  90  when  by  the  appearance  of 
erty;  (i)  to  give  notice  to  persons  the  map  itself  the  exact  bounds  of  the 
desirous  of  purchasing,  so  they  may  property  are  uncertain.  Smith  i>. 
know  the  particular  property  to  be  Walker,  56  N.  Y.  Super.  Ct.  391. 
sold.  It  is  not  sufficient  that  such  a  Where  a  parcel  o(  land,  which,  by 
description  should  be  given  in  the  ad-  the  ancient  division  of  the  town,  was 
vertisement  as  would  enable  the  per-  embraced  in  "lot  6  "was  assessed  and 
son  desirous  of  purchasing;  to  ascer-  sold  under  a  different  description  con- 
tain the  situation  of  the  properly  by  tained  in  a  new  map  of  the  town,  which 
inquiry.  Nor,  if  the  purchaser  at  the  had  been  recognized  by  the  town  of- 
sale  is  informed  of  every  fact  neces-  ficers  and  the  citizens,  but  which  had 
sary  to  enable  him  to  fix  a  value  upon  not  been  formally  adopted,  it  was  held 
the  property,  yet  the  sale  will  be  void  that  the  owner  was  not  affected  by  the 
unless  the  same  information  has  been  sale,  if  he  did  not  know  of  the  map, 
communicated  to  the  public  in  the  but  recognized  the  parcel  as  part  of 
notice.  Its  defects,  if  any,  exist  in  the  "  lot  6  "  and  so  described  it  to  the 
description  of  the  property  to  be  sold,  assessor.  Richter  v.  Beaumont,  67 
and  cannot  be  cured  by  any  communi-  Miss.  285. 

cation   made  to  bidders  on  the  day  of  In  Hunt  v.  State,  48  N.  J.  L.  613.  the 

■ale  bv   the  auctioneer.     Ronkendorff  description    was   as   follows :    "  Third 

V.   Taylor,   4   Pet.   (U.   S.)    349.     An  ward,  Chapman,  Julia  A.;  cost    1.50; 

erroneous  published  description  which  int.    24,33;   tai   177. Jj;    total   202.95." 

is    calculated    to    mislead.   Is    insuffi-  This  was   the  only  advertisement  of 

dent  to  constitute  notice.     Knight  i'.  el^ht  tracts  of  land.     It  was  held,  there 

.  3S4;  8  Am.  St.  being  no  notice  to  purchasers  to  Indi- 
cate whether  one  or  eight  lots  w  -  "- 


rertised    : 


lold 


divided  into  six  lots   bv   hea' 

Invalidal 
where  the  tract  as  a  whole 


walls,    does 


Howland 


Invalidate  the 
9  descr 
Pettey, 


he  sold,  and  no  description  by  which 
they  could  be  identified,  that  the  sale 
ane     was  void, 
sale         A  description  as  "  No.  5  of  lot  4,  sec- 
bed     tion'  20.   township   38,  north,   and   of 
K     range  23,  east,"  is  too  vdgue  and   in- 
definite to  afford  the   requisite  notice 
to  the  landowner  or  others  interested, 
notwithstanding  the  fVisamsiii  Laws, 
ch.  105,  providing  for  such  descriptions 
in   the    assessors'   books    and     maps. 
Murphy  r.  Hall,  68  Wis.  302, 

The  description  "60  acres,  part   of 


correctly, 
R.  I.  603. 

In  Georgia,  it  It  held  that  the  sale  Is 
not  void  because  the  lands  are  de- 
scribed as  wild,  when  In  fact  they  are 
Improved,  as  the  collector  has  power 
to  Issue  execution  against  either. 
Gardner  v.  Donalson,8o  Ga.  71. 

In  Ionia,  it  Is  held  that  the  fact  that     the    North   half, 
the  description  of    certain   lands  was     vague    and  uncertain.      In  thi 
omitted  by   mistake   from  the   list  of    the  court  says :     "  Which  60 


lands  advertised  for  sale  for  delin- 
quent taxes,  will  not  vitiate  the  sale, 
provided  the  taxes  were  in  fact  due. 
Sbawler  v.  Johnson,  5a  Iowa  473.  See 
also  Allen  v.  Armstrong,  16  Iowa  joS; 
Hurley  v.  Powell,  31  Iowa  64;  Madson 
V,  Sexton,  37  Iowa  ^62. 

A  description  of  the  land  to  be  sold 
as"8oxi43  feet  In  Wilson's  addition 
In  S,  29,  T.  33,  R.  4,"  though  so  uncer- 
tain and  Indefinite  as  to  ren 
ineffective,  is  sufficiently  certain  to 
cariT  a  Hen.  Millikan  v.  Lafayette, 
118  Ind,  323. 

Where  the  pamphlet  containing  the 
catalogue  ot  property  to  be  sold  forde- 
llnquentta -'- 


}   is 


Inquiry   to    be    naturally    made.'* 
ireon   v,  Emerlck,  6  Ohio  391.     See 
also   Lafferty   v.   Byers,  5   Ohio  458; 
Douglas  V.   Dangerfield,  10  Ohio  153. 
A  description  as  a  certain    number 
of  lots  of  certain  dimensions  in  a  cer- 
tain   square   between   certain   streets, 
without  giving  their  respective  num- 
bers, is  too  vague  to  identify  the  prop* 
Lcer-     erty.     Martin  i'.  New  Orleans,  30  La. 
sale     Ann,  293.      See    also    Carmlchael  v. 
Aiken,  13   La,   J05 ;  Jacques   «,   Kop- 
man,  6  La.  Ann,  54Z, 

Where  the  property   was  described 

as   "house   and  lot   bought   of  David 

Harris,"  such  person  being   only  one 

merely  the  part    of  three  grantors,  and  merely  joined 

hich   map   describes  the     in  the  deed  for  the  purpose  of  releas- 
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required,'  or  designating  the  lands  as  belong^ing  to  another  than 
the  true  owner,  is  such  an  error  as  will  invalidate  the  sale.*     If  the 

lands  are  described  as  situate  in  a  certain  county,  when  in  fact 
two-thirds  of  the  tract  are  in  another  county,  the  sale  is  void  so 
far  as  regards  the  latter,'     There  is  no  objection  to  employing 

abbreviations  in  the  description,  provided  they  are  intelligible  and 
identify  the   premises.*     The  notice  must  be  published  in   the 

papers, **  and  at  the  intervals,  and  for  the  length  of  time,*  specified 

both  imperfect  and  inaccurate. 

more  f.  Learned,  7<i  Me.  27^-  -^  ^  ■.■.^.^K^auc  u.  janinj,  ^/  ■'4J1411.  j^u. 

A  description  of  premises  as  "two  1,  Farnum     x:     Buffum,     4    Cush. 

thirdl  of  block  4,  in  Bass'  out  lot^'-ia  (Mass.)  260;  Styles  v.  Weir,  26  Miss, 

bad  tor  uncertainty.      It    is    not    a   de-  187. 

BCrlption  of   any  particular  parcel  of  3.  Milner  i>.  Clarice,  61  Ala.  358. 

Und.  Bidwell  !>.  Coleman,  11  Minn.  78.  Where  tiie  lands  were  described  u 

A    notice    describing    property    as  lielonging  to  D.  and  P..  when  in  fact 

block54''lot   III   pt."   does   not   give  they  had  never  belonged  to  such  par- 

the  owner  of  "  lot  III"  notice   that   it  ties,  bm  had  been, owned   bv   D.  ever 

is  proposed  to  sell  his  lot.     People  r.  since  their  severance  from  the  public 

McGuire    (Bkljn.  City   Ct.),  8  N.  Y.  domain,  the  notice  was  adjudged  void. 

Supp.  S52.  DenSgre  r.  G^rac,  35  La.  Ann.  952.    ■ 

A.  description  as  "  except  1364  acres  8.  Williams      z:     Harris,    4    Sneed 

In  the   Southeast   corner   of  sublet   i,  (Tenn.)  333. 

lot  1,   North    iection   Robinson's   re-  Under astatute declarlngthat"wben 

serve"  is  meaningless  and  void  for  un-  the  name  of  the  place  in  which  such 

certainly,     Pickering    v.   Lomai,   120  lands  lie  may  have  been  altered  by  any 

111.  189.  act  of  this  commonwealth  within  three 

Where  the  lands  were  describejl  as  years  next  preceding  such  advertise- 

being   situated   in  range   No.  3,  East,  ment,  the  collector  shall  express   not 

instead  of  3  West,  their  true  descrip-  only  the  present  name,  but  the  name 

tion,  the  advertisement  was  held  to  be  by  which  the  same  was  last  known." 

fawlly  defective.     Patrick  v.  Davis,  15  it  was  held   that    where   lands   have. 

Ark.  363.  within  the  time  specified,  been   taken 

For  other  cases  in  which  the   ques-  from  one  town  and  annexed  to  another, 

tion    oE    a    sufiicient    description   has  the  name  of  the  former  town  as  well 

been  passed  upon  by   the   courts,   see  as  of  the  latter  must  be  expressed  in 

Coombs   V.  O'Neil,   i    McArthur   (D.  the  advertisement.    Porter  f.  Whitney. 

C.)  405;  Woods  V,   Freeman,  i    Wall  i  Me.  306. 

tU.  S.)  39S:  Griffin  V.  Creppin.  60  Me.  4.  Sibley  v.  Smith,  2  Mfch.  486. 

170;   Greene   v.  Lunt,    58    Me.   318;  B.  Hughey  v.   Horrel,  a  Ohio   131; 

Brown  f.  Veazie,  3j  Me.  3(9;  French  Doe  ii.  Sweetser,  a  Ind.  649;  Russeiri-. 

f.  Patterson,  61  Me.  J03;  Bingham  i'.  GiUon,   35    Minn.    366;    Elastman    v. 

Smith,  64  Me.  450;  Smith   ii.  Messer,  Linn.  26  Minn.  315;  Reimer  i>.  Newel, 

17  N.  H.  430;   Cruger  v.   Dougherty,  47  Minn.  J37;   Isaacs   r.  Shattuck,   la 

I  Lang.  (N.  y.)464;  State  i'.  Galloway  Vt.  668;  Bussey  v.  Leavitt,  13  Me.  378; 

Tp.,  44  N.  1.   L.   14s;    State   v.  Wood-  Hart  v.  Smith,  44   Wis.  313 ;  Weer  v. 

brldge,42  N.  ].  L.  256;    Henderson  v.  Hahn,  15  111,  399.     In  this  last  case  the 

Oliver,  33  Iowa  jia;  Iowa   Land  Co.  statute  required  the  publication  to  be 

V.  Sac   County,   39  Iowa   124;   Cedar  In  the  "nearest  newspaper  to  the  coun- 

Raplds,  etc.,  R.  Co.  :'.  Carroll  County,  ty,"  and  it  was  held  that  the  question 

41  Iowa  153;  Lafferly  v.  Byers,  5  Ohio  of    the  nearest  paper  must  be  deter- 

4j8;    Henderson   v.   Staritt,   4   Sneed  mined  bv  comparing  the  distances  be- 

(Tenn.)    470;    Gardner   v.   Brown,    i  tween  t^e  places   of  publication   and 

Humph.  (Tenn.)  3^4;  Flnley   v.  Gaut,  the  countv  line, 

8  Ban.  (Tenn.)  ij^;  Currie  v.  Fowler,  B.  Martin  t.  Barbour,  34  Fed.  Rep. 
-J.  J.  Marsh.  (Ky.)  145 ;  Alvotd  v.  Col-  701  ;  Hodgdon  r:  Burleigh,  4  Fed.  Rep. 
n,  20  Pick.  (Mass.)  418;  Sargent  v.  111 ;  Pope  v.  Headen,  j  Ala.  433:  Far- 
Bean,  7  Gray  (Mass,)  135;  Wills  v.  rar  v.  Eastman,  10  Me.  191;  Delognj 
Aucb,8  La.  Ann.  19;  Morrisi'.  Davis,  r.  Smith,  3  La,  418;  Kellogg  v.  Mc- 
876 
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in  the  statute.  Where  the  notice  is  required  to  be  published  for 
three  weeks,  publication  in  a  daily  paper  on  Monday  and  Thurs- 
day of  each  weeK.for  three  successive  weeks,  is  sufficient — it  need 
not  be  inserted  in  every  issue  of  the  paper, ^  But  two  insertions 
in  a  weekly  paper  is  obviously  not  a  compliance  with  a  lawrequir- 
■  publication  three  times  in  ten  days.*     If   the  r       ' 


ing  publicatio 

Laughlin,  8  Ohip  114;  Caiton  r.  Cas- 
ton,  60  Miss.  475;  Allen  v.  Smith,  i 
Leigh  (Va.)  331 ;  Cummings  v.  Holt, 
^  Vt.  384;  Finley  v.  Gaut,  8  Bait. 
(Tenn.)  J4S;  Henderson  v.  Staritt.  4 
Sneed  (Tenn.)  470;  Wistar  -v.  Kam- 
merer,  a  Yeates  (Pa.)  99. 

Where  the  deed  shows  upon  its  face 
that  the  requisite  notice  was  not  given, 
it  is  void.  Moore  v.  Brown,  4  Mc- 
Lean <U.  S.)  211;  affirmed  u  How. 
<U.  S.)  414;  Dow  V.  Chandler,  8j 
Mo.  145- 

In  Kane  i-.  Brooklyn.  114  N.  Y.  586, 


i  requirement  is 

See  also  Ramsav  v.  Hominel,  68  Wis. 
ij;  Morris  v.  Ca'rmlchael, 68  Wis,  133. 

The  certificate  of  a  printer  that  the 
notice  given  by  the  officer  was  pub- 
lished for  thirty  days  beginning  Feb- 
ruary list,  1S69,  is  not  eulliciem  proof 
that  the  notice  was  published  "  once  a 
week  for  four  weeks,"  as  required  by 
the  Mar-ylaHd  Code.  art.  81,^56.  The 
proof  In  this  particular  must  be  affirm- 
ative and  certain  and  nothing  left 
to  inference  and  conjecture.  Prince 
George's  County  f.Clarke,36Md.307. 

In    Fitch    V.  Pinckard,  5  III.  69,  t 


J,  in  pursuance  of  which  the  prove  the  notice  and  advertisement, 
plaintiff's  property  was  sold,  was  dated  newspapers  were  introduced,  published 
and  first  published,  on  the  [5th  of  in  1837,  containing  the  notice  and  ad- 
March.  The  day  of  sale  specified  vertisement  dated  "1836."  Itwaaheld 
therein  was  the  14th  of  April.  It  was  that  it  was  not  permissible  to  show  by 
held  that  this  was  a  compliance  with  parol  that  the  date  was  a  mistake  and 
the  Nevi  Terk  Laws  of  1S85,  ch.  405,  ^  that  it  was  intended  for  1837. 
I.  requiring  the  sale  to  be  at  a  time  Under  a  statute  requiring  the  first 
"  not  less  than  thirty  days  after  the  publication  of  the  notice  in  a  news- 
first  publication."  paper  to  be  eight  weeks  before  the 
Under  Maryland  Code,  art.  4,  ^  874,  day  of  sale,  the  date  of  the  paper  is 
both  Ihe  day  of  giving  the  notice  or  ordinarily  to  be  considered  as  the  date 
making  Ita  first  publication  and  the  of  Its  publication.  And  evidence  tend- 
day  of  sate,  should  be  excluded  in  com-  Ing  to  prove  that  ihe  paper  was  actu- 
puting  the  thirty  days'  notice  of  sale  ally  printed  and  ready  to  be  delivered 


of  the  day  before 
uch  printed  date,  and  was  actually  de- 
vered  to  the  subscribers  in  the  place 
f  ita  publication  that  afternoon  or 
vening,  and  the  remainder  were  left 
1  the  post  office  that  night  directed 
1  the  other  subscribers,  and  went  by 
le  mail  of  the  next  morning;  that  the 
the  provisions  of  the  statute  relating  to  whole  edition  was  about  four  or  five 
the  preparation  and  delivery  of  the  hundred — from  fifty  to  seventy-live  for 
notice  were  mandatory  in  so  far  only     the  village  subscribers— is  not  compe- 


Kovided   for.     Steuarl   v.   Meyer 

Where  the  statute  required  the  treas- 
urer, on  or  before  September  ist,  to 
send  a  notice  to  certain  newspapers 
for  publication,  and  the  notice  sent  by 
(hat  officer  was  dated  September  ijth, 
"s  held  to  be  Immaterial; 


o  be  delivered  ii 


Taylor,  36  Hun  (N.  Y.)  34.     See  also 
Stout  V.  Coates,  35  Kan.  381. 

Proof  of  PoblleatlOD.— The  county 
auditor's  certificate  that  the  delinquent 
list  wag  published  for  four  consecutive 
weeks  prior  to  December  ist,  does  not 
show  a  compliance  with  i  K«rwin's 
Oiio  Sts.  630.  requiring  the  delinquent 
list  and  notice  of  sale  to  be  published 
for  [our  weeks  between  the  first  day  of 
October  and  Ihe  first  dat'  of  December. 
Hagruder  v.  Esmay,  35  Ohio  St.  211. 


show  that  the  paper 
was  published  the  day  before  its  date. 
Schoff  T.  Gould,  53  N,  H.  511. 

In  Kansas,  where  the  proof  of  the 
publication  of  notice  is  not  transmitted 
to  Ihe  county  treasurer  within  the 
time  prescribed  by  the  statute,  the 
charge  for  such  publication  mav  not 
be  included  in  the  amount  for  which 
the  property  is  sold.  And  if  it  is  in- 
cluded, the  sale  will  be  void.  Fox  v. 
Cross.  39  Kan.  350. 

1,  Thurston  t.  Miller,  10  R,  1.  358, 
3.  Person   v.  O'Neal,   31   La.   Ann. 
338. 
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that  the  publication  shall  be  "  once  a  week  for  at  least  twelve 
successive  weeks,"  a  period  of  twelve  full  we^ks  or  eighty-four 
days  must  intervene  the  time  of  the  first  notice  and  the  day  of 
sale.*  A  law  requiring  publication  "once  a  week"  is  com- 
plied with,  and  its  object  effectuated,  by  an  insertion  on  any  day 
of  the  week — it  need  not  be  on  any  particular  day  of  the  week.* 
When  the  language  of  the  statute  is,  that  publication  shall  be 
"immediately"  after  a  certain  day,  it  should  be  made  so  soon 
thereafter  as  may  be  reasonably  done,  and  a  delay  of  fifty  days, 
no  reason  being  assigned  therefor,  confers  no  authority  to  sell.* 
And  it  has  been  held  that  by  a  provision  for  three  months  notice, 
is  meant  the  three  months  immediately  preceding  the  sale,  as 
otherwise  the  notice  might  be  at  such  an  interval  of  time  as  to 
render  nugatory  nearly  all  the  objects  to  be  attained  by  giving 
notice.*  The  notice  maybe  published  in  a  supplement,  provided 
its  circulation  is  co-extensive  with  that  of  the  paper  itself.*  Non- 
compliance with  a  requirement  that  the  publication  shall  be  in 
several  languages,  is  fatal  to  the  notice  and  the  sale  founded 
thereon.*     The  question  whether  a  particular  place  is  a  "  public 

fi.   (U.   S.}  iS6S,  fSi.ch.  io7.need  notbecontlnu' 

t  Insertion  oui  up  to  tbc  day  of  sale.     WaCking  ir, 

was  on  Saturday,  i6th   Aug. ;  the  last,  Inge,  34  Kan.  611 ;  McCurdv  v.  Baker, 

on  Wednesday,  15th  Nov.,  the  day  o(  ii  Kan.   iii  ;    Whitaker  f.'Beech,    la 

gale — belne  a  period  of   83  days  only —  Kan.  fgl. 
and  the  sale  was  declared  illegal.  Where  the  advertisement  Is  required 

1.  Ronkendorff    v.   Taylor,    4    Pet  lo  be  published  three  months,  two  irreg. 

(U.   S.)   349-     In  this  case   the  act  of  ular  advertisements   for   that   space  of 

Coneress  under  which  land  in  the  city  time   may  not  be   coupled   together  «o 

of  Washington  was  eold,  required  that  as  to  authorize  the  sale,  although  a  ver- 

public  notice  of  the  time  and  place  of  bal  consent  to  this  course  was  given  by 

sale   should   be   given    by    advertising  the   delinquent.     Scales    v.    At  vis,   11 

"once  a  week"  in  some  newspaper  in  the  Ala.  617;   46  Am.   Dec.   169.    In   thia 

city  for  three  months.  Notice  of  the  sale  case,  the  officer  on  the  4th  of  January 

was  published  for    three  months ;   but  advertlBed  the  property  to  be  sold  on 

In  the  course  of  that  period  eleven  days  the  ist  of  February  following,  but  hav- 

at  one   time,  ten  days  at  another,  and  ing  ascertained  this  notice  to   be   too 

eight  days   at   another,   transpired   in  short,  did  not  sell  the  land  on  the  day 

succeeding  weeks,  between   the  iuaer-  fixed,  but  in  the  first  publication  made 

tiOTiB  of  the  advertisement    The  notice  after  that   time,  changed  the   Ume  of 

was  published  Monda/,  the  6th  of  Jan-  sale  in  the  advertisement,  and  fixed  It 

uarv,  and  was  not  published  again   un-  for  the  first   Monday  of   April  foilow- 

til  Saturday,  the  18th  of  January,  leav-  ing,  at  which  time  the  sale  took  place. 

ing  an   interval   of  eleven  days.     Still  The    delinquent    taxpayer    was    per- 

the  publlcatioij  on  Saturday  was  within  sonallj   notified   by  the   officer  of  the 

the     week    preceding    the    notice    on  different  time  fixed   for  the   sale,  and 

the  6th,  and  this   was  sufficient.    The  consented  to  it.     It  was  held  upon  the 

court  said ;     "  It  would  be  a  most  rigid  circumstances  of  the  case  that  the  col- 

constniction   of   the    act   of  Congress,  lector  was  not  invested  with  authority 

justified  neither  by  its  spirit  nor  its  Ian-  to  sell. 

guage,  to  say  that  this  notice  must  be  S.  Zahradnlcek  v.  Selby,  15  Neb- 
published  on  any  particular  dav  of  the  579;  Davis i^.  Simms,  4Bibb  (Kj'.)  465; 
week."                                           "  Tully  r.Bauer,  51  Cal.  487, 

S.  Doe  V.  Flagler,  i  Ind.  541.  *.  Delognv  v.    Smith,   3    La.    418; 

4.  Delogny   r.    Smith,     3    La.   418.  Young    v.  'Martin,    i    Yeates    (Pa.) 

The  publication  of  the  notice  of  a  tax  312;  Wistar  v,  Kammerer,   3  Yeate* 

sale  required  by   Kansas  Gen.  Sta.  of  (Pa.)  99. 
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place,"  within  the  meaning  of  a  statute  regulating  the  posting  of 
notices  of  sale,  is  held  to  be  a  question  partly  of  fact  and  partly 
of  law.  The  nature  and  situation  of  the  place,  and  the  uses  to 
which  it  is  applied  are  matters  of  fact  to  be  settled  by  the  jury; 
when  these  are  settled,  whether  the  place  will  be  considered  a 
public  place  within  the  intent  of  the  statute,  is  purely  a  question 
of  law,'     When  the  law  expressly  requires  printed  notices  to  be 

1.  W&U  la  ft  "  Fnblle  P1m«."  —  Tldd  the  most  public  places  in  the  county,"  ii 
V.  Smith,  3  N.  II.  iy8.  In  this  case  the  a  compliance  with  the  requirement  of 
court  held,  as  a  matter  of  law,  that  a  the  Maryland  Code,  art.  8i,  ^  i;9<  that 
shoemaker's  shop  was  not  a  public  the  noticeshall  be  put  up  "at  thecourt- 
place  within  the  statute.  This  case  housedoorandat themostpublicplaces 
was  followed  in  Cahoon  »,  Coe,  57  N.  In  such  countj'."  It  is  not  required  that 
H.  576,  when  two  of  the  judges  held  as  the  notice  shall  be  put  up  at  all  ol  the 
a  matter  of  law,  that  upon  the  evidence  most  public  placc»in  the  county.  Prince 
reported,  each  of  the  «li  dwelling  George's  County  f.  Clarke,  36  Md.  107. 
houses  in  Wentworth's  Location  was  Failure  by  the  county  treasurer  to 
a  public  place,  although  the  jury  had  post  a  notice  of  a  tax  sale  "  in  a  con- 
found that  there  was  no  public  place  spicuous  placein  hisof)ice,"asrequired 
in  that  township;  and  the  remaining  by  Wisconsin  Rev.  Stat.,  i,  1130,  will 
judge  who  sat  in  Recast  concurred  in  render  invalid  a  deed  founded  upon 
the  result  such    sale.    Morrow     v.     Lander,     77 

In  Hoitt  11.  Bumham,  61  N.  H.  6ao,  Wis.  77. 

the  defendant   proved  the   posting  of  An   affidavit  of  the   posting  of  the 

notices  at  a  certain  Inn,  and  at  the  post  notice  In   four   specified  places,  "the 

office  In   the  town  of  Dover,  and  the  same  being  four  public  places  in  the 

court  ruled    as  a  matter  of    law  that  village  of  N,,"  etc.,  does  not  show  that 

frimafacit  both  might  be  regarded  as  It  was  posted  in  four  public  places  in 

public  places.     No  evidence  was  Intro-  the  county,  since  the  places  may  have 

duced   as   to    the    character  of  either  been  pubfic  bo  far  as   the  village  was 

place.  concerned,  and   yet  not  public  so  far 

And   In  Scammon  -a.  Scammon,  28  as  the   whole   county  was   concerned. 

N.  H.  419,  It  Is  held,  that  for  the  pur-  Ramsay  v.  Hommel,  68  Wis.  11.     See 

pose  of  posting  a  notice,  ■  meeting-  also  Hilgers  i>.  Quinney,  51   Wis.  63; 

Douse  1%  prima  facie  a  public  place.  Jarvis  v.  Silliman,  11    Wis.  600;  Wis- 

The words  "public  place"  mean  such  consln  Cent.  R.  Co.  v.  Wisconsin  River 
places  as  in  comparison  with  others  in  Land  Co.,  71  Wis.  94. 
the  same  town  are  those  where  the  in-  And  where  the  officer's  affidavit  does 
habitants  and  others  most  frequently  not  show  a  proper  posting  of  the  no- 
meet,  or  resort,  or  have  occasion  to  be,  tices,  Che  fact  that  they  were  duly 
sothata  noticethere  wouldforthatrea-  posted  may  not  be  shown  by  parol  at 
son  be  most  liable  to  be  seen.  Russell  the  trial  of  an  action  Involving  the 
V.  Dyer,  40  N.  H.  173.  See  also  Wells  validity  of  the  tax  title,  as  this  would 
V.  Burbank,  17  N.  H.  411;  Alger  v.  be  calculated  to  defeat  the  object  of 
Curry,  40  Vt  437 ;  Austin  v.  Soule,  36  the  statute  in  requiring  the  affidavit  to 
Vt.  64J.  be  iiled  and  preserved  in  the   clerk's 

In  Cambridge  ».  Chandler,  6   N.  H.  " 
171,  the  advertisement  was  put  upon  a 

board  that  was  fixed  In  the  sand  by  the  iVWia. 

side  of  a  certain  river.     There  was  no  In  Ireland  v.  George,  41  Kan.  751,  it 

settlement    nor    inhabitant    in    Cam-  was  held  that  wliere  some  evidence  is 

bridge  at  that  time.     Hunters  were  ac-  offered  tending   to  show  thatadelin- 

ciastomed  to  passupand  down  the  river,  quenl  tax  notice  was   duly   posted  in 

There  was  a  public  highway  laid  out  four  public  places  as  required  by  law, 

through   that  place,  leading  from  an-  such  evidence  is  conclusive  when  ap- 

olher  point  in  that  state  to  the  State  of  proved  by  the  trial  court;  and  in  the 

MaiHt.   It  was  held  that  the  notice  was  absence  of  all  proof,   such  duty  is  pre- 

not  posted  in  a  public  place.  sumed  to  have  been  performed.     See 

A  notice  of  the  sale  posted  "  at  the  also  Hart  v.  Smith,  44  Wis.  aij. 

courthouse  door  and  at  three  other  of  .Time   of   Poatins. — ^n    provmg  the 
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posted,  a  sale  under  a  written  notice  is  void.*  By  "  delinquent," 
in  a  statute  providing  for  personal  notice  of  the  proposed  sale,  is 
meant  the  legal  owner*  A  mortgagee  is  such  an  owner  and 
entitled  to  notice.'     And  notice  of  sale  to  one  tenant  in  common 

does  not  operate  as  notice  to  the  others,  nor  prejudice  their 
rights.*  Whether  the  requirements  of  the  statute  respecting 
notice  of  sale  have  been  complied  with,  is  usually  a  mixed  ques- 

posting  of  B  notice,   bv  the  officer,  of  of  property   asieMcd   In  the  name   of 

the  time  and  place  of    sale,  in   some  another   person  than  the    true  owner, 

convenient  and  public  place  within  his  preceded  hy  notice*  given  to  the  party 

precinct,  three  weeks  before  the  time  assessed  and  not  to  the  true  owner,  is 

of  sale  as   required   by   Massachuteiti  absolutely  void.     Lague  v.  Boagni,  u 

R.  S,,  ch.  8, 4  27,  the  time  when   such  La.  Ann.  913.    See  also  Workingmat?» 

notice  was  posted  must  be  established  Bank  v.  Lannes,  30  La.  Ann.  871. 

with  certainty,  and  its   contents   must  In   McPhee  v.  Venable,  77  Ga.  771^ 

be    BUfficiently    shown,    in    order    to  the  ordinance  provided  that  personal 

identify  it  with  the  notice  required  to  notice  should  be  given  to  "  the  owner, 

be  published  by  the  34th  section  of  the  01;  the  tenant  in  possession.  If  theowner 

same  chapter.     Famum   v,  Buffum,  4  is  unknown."     The  owner  was   a  non- 

Cush.  (Mass.)  160.  resident, but  had  a  resident  agent,  who 

An  affidavit  of  the  collector  that  an  was  to  known  to  be  by  the  ofGcer,  he 
advertisement  of  the  lands  had  been  having  paid  the  taxes  on  the  tot  for 
posted  up  more  than  eight  weeks,  is  several  years,  and  hla  name  being  en- 
no  evidence  that  the  lands  have  been  tered  on  the  city  books  as  the  agent  of 
duly  advertised.  The  affidavit  should  the  owner.  It  wai  held  that  the  notice 
state  the  time  when  the  advertisement  required  should  have  been  given  to 
was    posted    up,   lo   that    it   may   be  him. 

seen  whether  the  posting  was  made  Where  the  statute  requires  notice  to 

in  due  season.     NeUon   v.    Pierce,  6  be  served  upon  the  owner,   his  agent 

N.  H.  194-  or  representative,  or  left  at  his   r«sl- 

i.  Lagroue  v.  Rains,  48  Mo.  536,  In  dence,  after  the  death  of  the  owner, 
this  case  the  court  said  ;  "There  are  the  notice  must  be  given  to  his  heirs, 
doubtless  good  and  sufficient  reasons  or  personal  representative,  and  a  no- 
why  the  notice  should  be  printed,  tice  addressed  to  his  "estate"  and  left 
Some  persons  can  read  printing  who  at  his  former  residence,  confers  no 
cannot  read  writing.  Planted  notices  jurisdiction  to  order  a  sale,  when  it  is 
are  calculated  to  attract  more  attention,  shown  that  he  had  been  dead  many 
imparl  more  Information,  and  give  years,  that  his  estate  had  been  finally 
greater  facility  for  examining  into  what  settled  and  distributed,  and  that  the 
land  is  to  be  sold  or  has  become  delln-  lands  were  at  the  time  of   the  assess- 

3uent.     Everything   that    has    a    ten-  m^nt  In   the  possession  of  purchasers 

ency  to   inform  Uie  community    and  from  his  heln.     Carlisle  ».  Watis,  78 

promote  competition  in  these  sales  is  Ala.  4S6. 

essential.     But  without  giving  reasons,  S.  Hill  v.  Nicholson,  93  N.  Car.  34; 

it  is  sufficient  for  us  to  know  that  the  Whitehurst  v.  Gasklll,  69  N.  Car.  449; 

law  absolutely  demanded  that  the  hand-  la  Am.  Rep.  655;  Ex  p.  McCay,84N. 

bills  poEted  up  should  be  printed,  and  Car.  63. 

■    ■     ■         ~           '■             4.  Howze  t>.  Dew,  9oAla.  178. 

Where  an  estate  was  owned  by  sev- 

could  make  one  kind   of   substitution,  eral    heirs,   and    the   collector   levied 

they   could    another,    and    no   person  upon  the  entire  estate,  and  advertised 

could  ever  know  how   or  where  to  look  it  for  sale,  and  gave  notice  to  only  one 

for  the  protection  of  his  rights."  of   Ihe   heirs,  the   sale   was  adjudeed 

a.  Hill  !■.  Nicholson,  92   N.  Car.  14.  void  for  want  of  notice   to  the  otlier 

The  written  notice  to  the  owner  or  hia  heirs.      It   seems,   however,  that   had 

agent,  prescribed  by  Louhiana  Act  No,  the  collector  levied  only  on  the  inter- 

47  of  1873,  is  an  eKiiential   prerequisite  est  of  the  heir  who  via&  noliHed,  and 

of  the  sale,  and  in   Its  default,  the  sale  advertised    his  interest  for    sale,   the 

is  absolutely  void,     Villey  *.  Jarreau,  sale  would  have  been  good.    Thurston 

33   La.  Ann.  191.     Accordingly,  a  sale  r.  Miller,  10  R.  L  358. 
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tion  of  law  and  fact,  in  the  determination  of  which  both  court 
and  jury  have  a  voice.* 
d.  Conduct  OF  Sale-(i)  TiWaW/ViKrc.-Asaleheldatatime* 

1.  Coolej    V.    O'Connor,    I3   Wall,  sold  on  the  first  Monday  Injulj'-and 

(U.  S.)3qi.  the  neit  eneuing  days,"  but  failed  to 

S.  Vernon  v.  Nelson,  33  Ark.  748 ;  show  on  which  of  these  days  the  tract 
Allen  r.  Ozark  Land  Co..  55  Ark.  C4g;  in  controversy  was  sold,  or  bow  long 
McGehee  ii.  Martin,  ^3Miss, 319  ;  Mead  the  sale  continued,  the  omission  was  ' 
f.Day.uMiss.jS;  Harkreaderi'.Claj-  deemed  fetal;  as  the  statute  author- 
ton,  56  Miss.  384;  Mayer  r.  Peebles,  58  Ized  the  owner  to  redeem  witbin  a 
Miss.  638;  Caston  v.  Caston,  60  Miss,  certain  time  from  the  date  of  sale,  if 
475 ;  Hajnes  v.  Heller,  12  Kan,  381;  the  dav  of  sale  does  not  appear,  this 
Eutrekin  v.  Chambers,  11  Kan.  368;  valuable  right  may  be  lost.  Bloom- 
Park  V.  Tinktnan,  9  Kan.  615 ;  Doe  i'.  stein  v.  Brien,  3  Tenn.  Ch.  55. 
Allen,  67  N.  Car.  346;  Den  v.  Rose,  4  Where  the  tax  deed  shows  that  the 
Dev.  (N.CaT.)549-,  Essineton  v.  Neill,  land  was  sold  two  days  before  the  time 
31  III.  139;  Dougherty  t>.  Crawford,  14  advertised  for  sale,  the  deed  on  its  face 
S.  Car.  628;  Roddy  v.  Purdy,  10  S.  shows  that  there  is  not  a  valid  sale. 
Car.  137;  Chandler  v.  Keeler,  46  Iowa  Cook  v.  Pennington,  ij  S.  Car.  181;. 
506;  Conrad  V.  Darden,  4  Yerg.  While  the  sale  mav,  under  the  c'har- 
<Tenn.)  307;  Goinerv.CliaSee,6Colo.  ter  of  the  City  of'Kansas,  be  con- 
314.  If  the  statute  does  not  specify  the  tinued  from  day  to  day,  the  officer 
nme  and  place,  but  provides  that  the  must  begin  it  on  the  day  for  which  the 
■ale  shall  be  at  a  tine  and  place  to  be  notice  was  given ;  and  if  not  b^un 
stated  in  the  notice  of  sale,  a  sale  at  an-  then,  his  power  to  sell  becomes  fvnc- 
other  time  or  place  than  that  stated  in  ius  officio.  Sullivan  v.  Donneil,  90 
the  notice  is  void.  Prindle  v.  Campbell,  Mo.  378. 

o    Minn.    311 ;    Sheehy    v.    Hinds,  37  In  Spear  i>.  Ditty,  8  Vt.   419,   it  was 

Minn.  359.  held  that  where  the  ofKcer  advertises 

Under  the  OjIio  Act  of  1833,  the  sale  the  sale  to  take  place   at  a   particular 

must  be  on  tbe  day  named  in  the  ad-  time  and  place,  and  his  r<  ' 

Tertisement,  or,  if  made  on  a     "' —      '"  """    "  ' <-_.j   .._  ^t_ 

quent  day,    the  reason  therefo  .         „           . 

appear  in  the  otlicer's  return.    Wilkins  In   the  absence  of   proof    to   tbe   ( 

V.  Huse,  10  Ohio  140.  trary,  that  it  was  held   at  the  precise 

In  Bestor  o.  Powell,  7   III.  119,   the  time  and  place  named. 

statute  required  the  sale  to  be  made  on  Under    the    A'asjtu   laws   of    1S60, 

the  "  second   Monday  succeeding  the  when  lands  have  been  duly  advertised 

term  of  the  court"  at  which  judgment  for  sale  at  the  regular  sale  dayc,  and 

■gainst  the  land  was  rendered,  and  it  are  not  sold  on  those   days  by  reason 

was  held  that  the  statute  intended  the  of   injunction   or   other  judicial   |}ro- 

second  Monday  after  the  first  day  of  ceeding,  they  may  be  sold  at  any  time 

the  term.     It  was,  however,  intimated  after  the  dissolution  of  the  injunction, 

that  a  sale  made  on  the  second   Mon-  or  restraining  order,   upon   ten  days' 

day  after  the  close   of  the  term,  would  notice.     Patterson  v.  Carruth,  13  Kan. 

not   be  objectionable.     But  the  latter  494.     See  also  Jordan  v.  Kyle,  37  Kan. 

position  was   denied  in  Hope  11.  Saw-  190;  Morrill  r.  Douglass,  17  Kan.  391, 

yer,  14  III.  353,  where  it  was  held  that  The   auditor   general   of    Michigan 

the  sale  must  be  made  on   the   second  may  not  directly  or  indirectly  postpone 

Monday   succeeding    the    commence-  tax  sales  beyond  the  time  fixed  by  law. 

mentof  the  term  of  the  court,  and  if  People  t.  Auditor  Gen'l,  41  Mich,  38. 

not  made  on  that  day,  the  sale  Is  In-  In  Shell  i>.  Duncan,  31  S.  Car.  547, 

valid.     i^n/^OTceff  in  Polkv.  Hill.  15  111.  South   Carolina   Gen.   St.,   k   59^  was 

131,   where   it  was   held  that  if  more  construed  as  empowering   the   comp- 

than  two  weeks  Intervene  between  the  troller  general  to  postpone  the  time  of 

commencement  of   the   term  and  the  the  sale  in  question. 

sale,  the  sale  is  void.  Under  section  5^8  of  the  Mistissiffi 

Where  the  statute  directed  the  sale  CodeofiSSo,  providing  thai  if  from  any 

to   b«  made   on   tbe  first  Monday  in  cause  the  sale  shall  not  be  made  at  the 

July  "and  the  next  ensuing  days,"  and  time  appointed  by  law,  it  may  be  had 

the  officer'a  certificate  recited  that  he  thereafter,  in  tbe  same  or  a  subsequent 
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or  place  *  other  than  that  prescribed  by  law,  cannot  be  sustained. 
Manifestly,  the  object  of  naming  a  day  and  place  is  that  the 
public  may  then  and  there  assemble  and  have  an  opportunity 
to  bid,  and  thus  insure  a  fair  *sale.  This  object  would  be  de- 
feated if  the  officer  were  permitted  to  sell  either  at  another  time 


rear,  at  any  time  designated   therefor  lands  for  taxes  tieing  given  on  the  con- 

'   bv  order  of  the  board  of  supervisors  dition   that  it   be   exercUed   within  a 

of  the  counter,  the  board  maj  not,  on  certain  time,  the  legislature   maj  not, 

the   day   fixed   by    law   for    the   sale,  bv  a  private  act,  empower  him   to  lell 

make  an  order  relieving  the  officer  of  after  the  expiration   of   the  time   al- 

the  duty  to  sell  on  that  day,  and  fixing  lowed  by  law. 

a  future  day  for  such  tale.  Any  such  A  sale  made  at  lo  o'clock  a-  m., 
order  and  sales  made  in  pursuance  March  9th,  1887,  instead  of  between 
thereof  are  nullities.  The  purpose  of  the  hours  of  11  m.  and  5  p.  tn.,  as  re- 
the  statute  was  to  provide  for  failures  quired  by  Revision  N.  J.  T040,  f  i,  Is 
to  sell  land  at  the  time  prescribed  by  validated  by  act  March  3id,  1S87,  con- 
law.  It  sprang  from  the  apprehension  firming  all  sales  theretofore  or  there- 
that  by  inadvertence  or  oversight,  some  after  made,  although  not  made  during 
land  might  escape  sale  at  the  regular  the  hours  prescribed.  State  v.  Landis 
time,  and  was  Intended  especially  for  Tp,,  50  N.  J.  L.  374. 
such  cases.  Broughcr  v.  Conlej,  61  Bale  BetOraDanwIt.— Where  the  atat- 
MisB.  3^8.  ute  provides  that  the  taxes  are   to  be 

The  treasurer  may,  under  section  776  paid  on  or  before  the  first  day  of  May 

of  the  fojea  Revision,  when,  from  cer-  of  each  year,  and  lands  delinquent  are 

tain  named  causes,  the  property  can-  to  be  so'ld  on  the   second  Monday  of 

not  be  duly  advertised  and  offered  for  the  same  month,  a  sale  after   the   first 

sale  on  the  first  Monday  in  October,  day,  but  before  the  second  Monday,  of 

make  the  sale  on  the  first  Monday  of  May,   is  void;   the   days   Intervening 

the  next  succeeding  month  in  which  it  between    said   dates   are   intended    as 

can  be  made,  allowing  time  for  publi-  days  of  grace  to  the  taxpayer,  and  no 

cation,     Eldridge  v.  Kuehl,   37   Iowa  final  default  can  occur  until  the  latter 

100;  Sully  V.  Kuehl,  30  Iowa  374;  Eas-  date.     Davis  v.  Schmidt,  6S  Mtaa.  736. 

ton  r.  Savery,  44  Iowa  654.  See  also  Orr  v.  Tasvacier,  ai  Iowa  Ml; 

And  the  reasons  or  causes  why  the  Person  v.  O'Neal,  31  La.  Ann.  238. 

sale  was  not  held  on  the  first  Monday  1.  Park   v.   Tinkham,  9   Kan.    615; 

in    October,  but   at  such    subsequent  Richards  v.  Cole,  31  Kan.  aoj. 

time,  need  not  appear  of  record.  Sully  Where  the  statute  requires   the  sale 

V.  Kuehl,  30  Iowa  375.  to  be   made    before    the    courthouse 

And  where  the  deed  recites  that  the  door,  a  aale  made  within  the  court- 
sale  was  begun  on  the  first  Monday  of  house  cannot  be  upheld.  Rubej  d. 
December,  instead  of  on  the  first  Mon-  Huntsman,  31  Mo,  501.  In  this  case  it 
day  of  October,  the  presumption  is  that  was  said:  "It  Is  immaterial  whether 
the  causes  recognized  by  the  statute  for  It  was  more  convenient  to  all  persons 
commencing  the  sale  on  the  first  Mon-  or  better  in  any  respect  to  sell  within 
dav  of  aome  month  subsequent  to  Oc-  than  before  the  courthouse.  The  law 
tober.  exist«d.  Eldridge  v,  Kuehl,  27  has  prescribed  the  place  of  aale  and 
Iowa  160;  Love  o.  Welch,33lowa  tga;  that  is  the  only  proper  place.  It  is  so 
Easton  v.  Savery,  44  Iowa  654.  because  the  law  has  said  bo,  and  there 

Under  the  Artansas  revenue  laws,  can  be  no  reasoning   about  it."     J^iil- 

in  force  in  1S67,  It  was  only  as  to  lands  loived  in   McNalr  v.  Jenson,   33   Mo. 

of  non-residents  that  the  county  court  31J.     See   also   Vasser  r.   George,   47 

was  empowered,   upon   failure  of  the  Miss.  713. 

officer  to  sell  on  the  day  fixed  by  law,  Whan  Btatnta  la  Uiant  aa  to  FImm — 

to  order  the  sale  to  be  had  on  a  differ-  Extant  of  OIDear'a   Power. — In  Rice  -v. 

eol    day.     Spain  v.  Johnson,  31   Ark.  Johnson,  so  Ga.   639,   the  statute  waa 

314.     See  also    McDermott  i'.  Scully,  silent  as  to  the  place  of  sale,  but  It  was 

37  Ark.  326;  Hogins  v.  Brashears,  13  held  that  the  power  of  the  officer  must 

Ark.  242.  nevertheless   be   restricted   to  this  ex- 

lnDoei>.AIlen,67N.Car.346,It  was  tent— the   aale    Is  to   be  held   at   that 

held  that  the  sfaeriO's  power  to  sell  place    where  there    will  be  the  beat 


>y  Google 


Tu  ■>!«•.  TAXA  TION.  Ludi. 

or  at  another  place.*  As  it  is  the  officer's  duty  to  conduct  the  sale 
for  the  best  interests  of  all  concerned,  he  may  adjourn  the  sale,  if 
he  deems  it  necessary*  But  the  adjournment  must  be  to  a  defi- 
nite time;*  and  there  can  be  no  legal  sale  before  the  time  to 
which  the  adjournment  is  made.*  An  adjournment  "  from  day  to 
day,"  means  from  one  day  to  its  succeeding  day." 

(2)  Must  Be  by  Proper  Officer. — The  statute  of  each  state  desig- 
nates the  officer  who  is  to  make  the  sale — being  usually  the  sheriff, 
treasurer,  auditor,  or  the  collector  himself.  A  sale  by  any  other 
than  the  officer  named  for  the  purpose,  or  his  deputy,  is  unauthor- 
ized and  void.* 

chance  fbr  the  sale  accompllihing  the  the  answer  averred  that  the  aale  "was 

objects  of  the  grant  of  the   power  to  held   upon   the   lyth   day   of    March, 

Be)l — viz.,  the  coUeciion  of  the  tfli,  and  1870,   a   day   not  authorized    by    law 

its   collection  at  the   least   cost  to  the  therefor."     The    time    fixed    by   law 

taxpayer — the   place  where  the   prop-  was  the  Srst  Monday  of  October.   The 

ert^  i«  situated,  or  some  place  in  that  plaintiff  insisted  that  March   17th  may 

vicinity,    as    the     courthouse     of    the  have  t>een  a   legal  day    for  the  sale, 

county  is  such  place,   and  a  sale  out  of  because  there  may  have  been  an  ad- 

the  county  is  unauthorized.  journment    from    the   day   appointed 

In  Rliede  Island,   where  the  statute  by  law.    But  the  court  held  that  the 

Is  silent  as  to  the  place  of  sale,  a  sale  at  averment    precluded    the  supposition 

the  sherifTfi  office  about  twenty  miles  that  it  may  have  been  an  authorized 

from   the   lands  sold,  will   be    upheld,  day  by  reason  of  an  adjournment, 

where  it  appears  that  the  officer  acted  B.  Buzzetl  -u.  Johnson,  54  Vt.  90. 

in  good  faith,   that  no   objection   was  4.  Buzzell  v.  Johnson,  54  Vt.  90.    In 

made  by  complainant  to  ihe  place  of  this  case  the  adioummeni  was  to  one 

■ale  during  the  time  the  advertisement  o'clock  in  the  afternoon,  and  the  sale 

was  running,  and  no  steps  were  taken  was  made  at  ten  o'clock  in  the  fore- 

to  set  it  aside  for  more  than  Gve  years  noon.     It  was  held  that  the  sale  could 

after  the  sale.     Howland  i>.  Pettey,  15  not  be  sustained,  notwithstanding  the 

R.  1. 603.  property    sold    well,     and     that    the 

I.  See  cases  cited    in  notes  to   this  owner's  attorney  was  present,  knew  of 

section.  the  collector's  mistake,  and  said  noth- 

%.  Wells  V.  Austin,  59  Vt.  157;  Butler  ing.     Butler  v.  Delano,  43  Iowa  350. 

v.  Delano,  43  Iowa  3SO.  S.  Burns    v.    Lyon;  4  Watts   (Fa.) 

Under  the  I<nua   Rev.  Sts.,  i,^   764,  363.  But  at  the  same  time,  it  was  held 

773,  and  Laws  of  Extra   Sess.   i%t,  p.  in  this  latter  case  that,  although   the 

32,  when  lands  have  been  once  prop-  Pennsylvania  act  authorizing  the  sale 

erly  advertised  for  sale,  the  sale  maybe  of  unseated  lands  for  taxes,  provides 

made  at  any  time  thereafter,  pursuant  for  an  adjournment  of  the  sale  "  from 

to  adjournments  regularly  made,  with-  day  today,''  yet  a  title  is  good  that  is 

out  a  further  advertisement.  Hurley  u.  founded  on  a  sale  made  by  adjournment 

Street,  zq  Iowa  439.  to  a  certain  day,  which  does  not  Im- 

And  the  tax  deed  is  at  least  frima  mediately   succeed  the  first.    The  uni- 

facie  evidence  that  a  proper  adjourn-  form  practice  in  the  state  requires  such 

Inent  was  made  to  the  day  on  which  a  construction. 

the  sale  took  place.     It  is  not  essential  B.  In  Louisiana,  a  sale  may  be  made 

that    such     adjournment     should    be  by  the  deputy  of  the  collector.     ViUey 
ihown  by  the  records.  Bullis  11.  Marsh, 
56  Iowa  747.  See  also  LoralD  v.  Smith, 
37  Iowa  67. 

But  proof  that  the  alleged  sale  took  payment  of  taxes,  may  be  made  either 

place   at   a   time  to  which  there  had  by  the  sherifl  or  his  deputy,  but  whlch- 

been  no  adjournment  of  a  prior   sale,  ever  officer  makes  the  sale,   that  officer 

willovercomelhe^r-fBia/«cieevidence  alone  is  competent  to   make  the  con- 

Of    the    sale    presented    by   the  deed,  veyance   to   the  purchaser.     Chapman 

Thompson  v.  Ware,  43  Iowa  455.  v.  Doe,  i  Leigh  (Va.)  3J9;   Wilsons  c. 

la  Plympton  v,  Sapp,  55  Iowa  195,  Doe,  7  Leigh  (Va.)  li. 
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In  Pennsylvania,  after  the  expiration  of  the  treasurer's  term  of 
office  and  the  appointment  and  qualification  of  his  successor,  a 

sale  by  him  of  unseated  lands  is  void.^ 

In  Arkansas,  the  collector  for  a  particular  year  is  the  only  offi- 
cer authorized  to  collect  the  taxes  for  that  year,  and  although  his 
term  expires  before  the  day  fixed  for  the  sale  of  lands  for  such 
taxes,  no  one  other  than  himself  or  his  deputy  may  sell ;  it  is  only 
when  the  collector  dies,  or  is  removed  from  office,  or  is  otherwise 
disqualified  to  act,  that  the  actual  collector  may  sell  in  such  case,* 

Where  a  county  is  divided,  after  land  therein  is  assessed  for 
taxes  and  returned  delinquent,  and  before  they  are  sold,  and  by 
such  division  the  land  is  included  within  a  new  county,  the  sale 
for  such  taxes  should  be  made  by  the  proper  ofRcer  of  the  old 
county.' 

(3)  Quantity  to  Be  Sold- — And  in  What  Parcels. — In  many  of 
the  states  are  found  statutes  hmiting  the  power  of  the  officer  to 
sell  land  for  taxes  to  so  much  as  will  pay  the  taxes  and  charges. 
If  the  officer  disregards  the  provision,  the  sale  will  be  void.*  It  has 
been  said  that,  in  the  absence  of  any  statute  limiting  the  officer's 

The  Nevj  Tork  Act  of  1850,  repealed  auk  brought  by  him  in  hia  capacity  ai 

N.  Y.  R.  S.,  pt.  I.,  tit,  3,  ch.  13,  arts,  a  collector,  and  to  his  use  ee  luch,  it  was 

and  3,  in  regard  to  the  asseesment  and  held   that    the    process    waa   properly 

collection  of  taxes,  but  with  the  pro-  served  by  him   as  sheriff,  and  that  un- 

viao  thai   the  repeal   should  not  affect  der  an  eiecutlon  upon  the  judgment  in 

"any  tax  levied  or  assessed  prior  to  the  hia  favor  as  collector  he  properly  sold 

year  1849,  nor  any  proceeding  for  the  the  land  and  made  the  deed  as  sheriff; 

collection  thereof  by  a  sale  of  the  lands  that  as  sheriff  he  was  not  a  party  to 

taxed  or  otherwise,"  and   changed  the  the  auit  for  taxes,  and  that  as  collector 

proceedinga  for  the  collection  of  non-  his  Interest  therein  was  not  such  as  lo 

resident  taxes  by  transferring  the   au-  disqualify  him  from  acting  In  hia  ca- 

thorily fromthecomptrollertothetreaa-  pacity   as   sheriff,     Webster  v.   Smith, 

urer.     It  waa  held   that  a  sale  made  by  78  Mo,  163. 

the  treasurer  in'  185a,  pursuant  to  the  1.  Cuttle  v.  Broqkway,  33  Pa.  St  45. 

act  of  1850,  for  taxes  levied  in  1849,  but  1.  Hogins  i>.  Bras  bears,  13  Ark.  343; 

returned  to  the   comptroller  before  the  Twombley  i<.  Klmbrough,  34  Ark.  439. 

date  of  the   repealing  act  juet  referred  In  Ca/i/br-a in,  a  sheriff   whose  term 

to,  was  valid.     Enaign  i>.  Barse,  107  N.  of  office   has  expired   has  no  right  to 

Y.  339.  collect  the  state  and  county  taxes  u 

In  Illinois,  a  sale  by  a  city  collector  unfinished  business — and  therefore  no 

under  a  judgment  against  the  lands  for  right  to  make  a  sale — from  the  assess- 

taxes  rendered  In  March,  1870,  l>efore  ment  list  which  came  Into  his  hands 

the  preaent  conatltutlon   of  that  state  while  in  office.    Fremont  v.  Boling,  11 

was  adopted  and   went   into   effect,   Is  Cal,  180. 

not  void  because   not   made   by  some  I.  HilUard  v.  Griffin,  fi  Iowa  331 ; 

general  officer  of  the  county  authorized  Collins  !>.  Storm,  7c  Iowa  36;   Austiii 

to    receive  taxes.     The   constiiutional  v.  Holt,  31  Wis.  478. 

provision  Is  not  retrospective,  and  does  4.  Stead  v.  Course,  4  Crancb  (U.  S.) 

not  apply  to  judgment  for  taxes  before  403;    Alnsworth   w.   Dean,  21    N.    H. 

it    became   operative     and   before   the  400;    Clarke  v.  Rowan,  53   AU.  400; 

necessary  and   appropriate   legislation  Loomis  t'.  Pingree,  43  Me,  199;  Straw 

was  had  under  such   provision.     Gar-  u.  Poor,  74  Me.  S3, 

rick  v.  Chamberlain,  97  III.  620.  Where  two  town  Iots,oneimproved, 

The  sheriff  of  St,  Louis  county  is,  by  the    other   unimproved,  worth   about 

virtue  of  his  office,  required  to  collect  l5oo,were   sold   together  for  a  tax  of 

the  revenue,  but  when  he  does  so  it  is  (4.00,    the    sale  was   declared   illegal. 

not  in  his  capacity  as  aheriff.    In  a  O'Brien  d.  Coulter,  3  Blackf.(Ind.)  431. 
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power  in  this  particular,  a  restriction  to  the  quantity  requisite  to 
pay  the  sum  due,  would  be  intended  by  the  law.*  And  in  one  in- 
stance a  law  requiring  the  whole  land  to  be  sold,  in  all  cases,  with- 
out regard  to  the  fact  that  a  division  thereof  might  be  practicable 
without  injury,  and  the  taxes  paid  by  a  sale  of  part,  was  adjudged 
unconstitutional.*  On  the  other  hand,  under  a  statute  making  it 
optional  with  the  officer  to  sell  the  whole  or  a  part,  a  sale  of  the 
whole  was  upheld,  although  a  part  might  conveniently  have  been 
sold.» 

The  provision,  found  in  some  of  the  states,  that  the  officer  shall 
■"  only  sell  the  smallest  quantity  which  any  purchaser  will  take  and 
pay  the  taxes  and  costs,"  being  intended  for  the  protection  of  the 
taxpayer,  is  mandatory  upon  the  officer  ;  and  a  sale  of  the  land  in 

So  where  two  tenements  on  the  uime  In  Mitiouri,  the  sale  msj  not  be  im- 

lot,  worth  each  several  thousand  dol-  peached  In  a  collateral  proceeding,  lor 

Ian,  were  sold  to  satisfy  a  tax  of  less  the   neglect  of  the  officer  to  sell  the 

than  one  hundred  dollars,  the  salewas  latid,  bjlts  smallest  legal  subdivision. 

held  to  be  absolutely  null  and  void.  Flynn  v.  Edwards,  36  Fed.  Rep.  873 ; 

Doane  V.  Chittenden,  1.^  Ga.  103.    See  Wellshear    v.    Kellev,  69    Mo.    419; 

also  Morris  r.  Davis.  75  Ga.  i6g.  Brown  v.  Walker,  85 'Mo.  363. 

In  Maine,  in  order  to  authorize  the  1.  GuiKbertu.  Etchlson,  51  Md.  47S; 

aale  of   the  whole,  it  must  distinctly  Margrafl  v.  Cunnlneham,  57  Md.  5S5 ; 

appear  of   record  that  the  sale  of  the  Brlnson  v.  Lassiter,  81  Ga.  40 ;  Coolej 

whole  was  required  to  pay  the  taxes  on  Taxation  (3d  ed.),  p.  490. 

and  charges.     French  v.  Patterson,  61  In  Dyer  v.  Boswell,  39  Md.  471,  it  • 

Me.  109;  Whitmore  I'.  Learned,  70  Me.  was  said  that  "art. 81,^  ra  of  the  code 

176;  Lovejoy  V.  Lunt,  48  Me.  378;  Wig-  of  that  state,  providing  that  the  officers 

gin  V.  Temple,  73  Me.  380;   Straw  v.  shall  sell  no  more  or  any  tract  of  land 

Poor,  74  Me.  53 ;  Brookings  v.  Woodin,  than  may  be  sufficient  to  discharge  the 

74  Me.  111.  taxes  and  legal  charges  due   thereon. 

In  Ives  t'.  Lynn,  7  CoDn.  V>$,  it  was  merely    asserts    a    general     principle 

held  that  when  the  officer's  deed  recites  which  la  applicable  to  sales  made  by 

that  he  sold  "sufficient"  of  the  land  to  sheriffs  and  collectors,   and   has  been 

discharge  the  taxes  and  coats,  the  pre-  ciften      enforced     upon     grounds    of 

sumption  is  that  be  did  his  duty  and  equity  and  reason,  which  forbid  such 

sold  no  more  than  was  necessary.  ofiicers  from  selling  en  masse  a  whole 

In  the  Maint  statute,  the  language  tract  of  land  to  pay  a  small   sum  of 

that  the  officer  is  to  sell  "  so  much  of  monty  when  the  sale  of   one  or  two 

Bucb  real  estate  or  Interest  as  is  neces-  acres  would  be  sufficient."   In  this  case 

sary  to  pay  the  tax,"  etc.,  means  that  he  the  collector  sold  a   tract   containing 

is  to  sell  an  undivided  fraction  of  the  one  hundred  acres,  worth  abofiC  11,500^ 

whole  i  as  for  Instance,  one-fourth,one-  to    satisfy    the    sum    of    (1.35,    state 

third,  one-half.   To  sell  a  separate  and  taxes,    without   attempting    to   sell  a 

distinct  portion  of  the  farm,  as,  for  ex-  portion  thereof,  set  apart  by  a   suffi- 

ample,  that  portion   which   composes  cient  and  certain  description,  and  the 

the  pasture,  will  be  as  Illegal  as  to  sell  sale  was  declared  void. 

the  whole  when  It  is  only  necessary  to  3.  Martin   n.    Snowden,    18    Gratt. 

eeltapart.   Allenu.  Morse,  72  Me.  joi.  (Va.)  100, 

In  J'/civ  ^am^jAiVe,  wheretherlghts  >.  Southworth     v.     Edmands,     153 

of   third  parties  have  not  intervened,  Mass.  303. 

the  ofliceT's  return  that  he  exposed  the  In  Lawton  n.  U,  S.,  31  Ct.  of  CI.  44, 

whole  to  sale,  may  be  amended,  con-  where    the    law    charged   each    tract 

formablr  to  the  truth,  so  as  to  show  with  a  distinct   tax.  the  sale   of    two 

that  he  In  fact  offered  for  sale  only  so  tracts  was  held  to  be   not   illegal,   al- 

mucb   of   the  lot  as  was  necessary  to  though  the  receipts  from  either  were 

discharge     the     taxes     and     charges,  more  than  sufficient  to  pay   the  taxes 

Jaquith  V.  Putney,  48  N.  H.  136.     See  on  both.     See  also  SUte   v.  Sai^nt, 

alio  Bishop  t>.  Cone,  3  N.  H.  513.  13  Mo.  App.  336. 
35  C.  o(  L.— »s                        886 
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one  parcel  to  the  highest  bidder  is  illegal.*  But  if  the  least  quan- 
tity that  any  one  is  willing  to  take  for  the  sum  due  is  the  whole, 
then  the  sale  of  the  whole  will  be  upheld* 

With  reference  to  the  parcels  or  lots  in  which  the  lands  may  be 
sold,  the  general  rule  is,  the  sale  must  follow  the  assessment  list,* 

A  sale  of  several  parcels  of  land,  separately  assessed,  or  in  fact 
distinct,  en  masse  for  a  gross  sum,  is  irregular  and  cannot  be  up- 
held, and  a  deed  showing  that  this  course  was  pursued,  is  void 
upon  its  face.* 


1.  French  v.  Edwards,  13  Wall.  (U. 
S.)  506;  Mora  v.  Nunez,  10  Fed.  Rep. 
634;  LeRov  V.  Reeves,  s  Sawyer  (U, 
S.)  102;  Carpenter  i>.  Gann,  51  Cal. 
193 ;  Hewell  v.  Lane,  53  Cal.  213 ;  Gillis 


V.  Barnetl,  38  Cal.  393 ;  Frink  v.  Roe, 
70  Cal.  "  ""       " 

Cal.  183. 


70  Cal.  39;;  Rej't 


J93;  F; 
jlds  ■v. 


Lincoln,  71 


S.  State  V.  Galloway  Tp.,  44  N.  J.  L. 


S.)  18;  McQuesten  v.  Swope,  12  Kan. 
3J;  Haydenti.  Foster,  13  Pick.  (Mass.) 

gia;  State  -d.  Sargeant,  76  Mo.  557; 
orburn  v.  Crittenden,  62  MiS9.  125. 

Moulton  1).  Doran,  10  Minn.  67,  was 
.  an  action  to  set  aside  the  sale  on  the 
ground  that  the  property  was  sold  as 
one  entire  tract,  while  there  were  sev- 
eral distinct  lots.  The  sale  was  upheld, 
however,  because  it  conformed  to  the 
assessment,  the  assesament  not  having 
been  questioned,  and  the  statute  mak- 
ing a  distinction  between  errors  in  the 
assessment  and  errors  in  the  sale,  not 
permitting  the  assessment  to  be  ques- 
tioned after  the  sale  was  made. 

4.  Naaon  ti.  Ricker,  63  Me.  381 ; 
Wallingford  v.  Fieke,  24  Me.  390; 
Andrews  v.  Senter,  31  Me.  394^  Ter- 
rill  V.  Groves,  18  Cal.  149;  Tucker  v. 
Whittlesy,  74  Wis.  74;  Woodburn  v. 
Wircman,  27  Pa.  St.  18;  Morton  v. 
Harris,  9  Walts  (Pa.)  319;  Pack  v. 
Crawford,  29  Ark.  489;  Pettus  v,  Wal- 
lace, 29  Ark.  476;  Montgomery  v. 
Birge,  31  Ark.  491 ;  Cocks  v.  Simmons, 
55  Ark.  104;  Crane  v.  Randolph,  30 
Ark.  5791  Penn  v.  Cknaans,  19  Iowa 
372;  Boardman  v.  Bourne.  lo  Iowa 
134;  Byam  v.  Cook,  21  Iowa  391; 
FurguEon  v.  Heath,  21  Iowa  438; 
Harper  v.  Sexton.  12  Iowa  443;  Ackley 
V.  Sexton,  24  Iowa  321;  Ware  v. 
Thompson,  39  Iowa  67;  State  v.  Rich- 
ardson, 21  Mo.  430;  Walker  v.  Moore, 
3  Dill.  (U.  S.)  256;  Keene  f.  Barnes, 
39  Mo.  377;  Long  r.  Wolf,  25  Kan. 
533;  Farnham  v.  Jonea,  33  Minn.  7; 
Brown  v.  Setzer,  39  Minn.   317 ;  San- 


born V.  Mueller,  38  Minn.  27;  Hayden 
■D.  Foster,  13  Pick.  {MaBB.)  492  ;  Bameft 
V.  Boardman,  149  Mass.  106.  As  to 
what  constitutes  «  "  tract "  or  "  parcel, " 
in  lotoa,  see  Martin  v.  Cole,  38  Iowa  141- 

Bach  parcel  of  a  person  s  land  sep- 
arately assessed  is  only  liable  to  sale 
for  its  own  specific  tax.  State  v.  Hand, 
41N.J.L.S17. 

In  Illinois,  where  several  adjoining 
tracts  are  levied  upon,  it  is  the  duty  of 
the  sheri8f  to  oiTer  each  tract  separate- 
Ij',  and  if  no  bids  are  made  for  one 
tract,  to  add  another  to  it,  and  go  on 
until  all  the  pieces  are  olfered,  and  if 
no  bid  is  made,  then  to  sell  all  the 
tracts  en  masse  for  a  reasonable  bid. 
Douthett  V.  Kettle,  104  111.  356.  See 
also  Phelps  v.  Conover,  15  III.  309V 
Morris  i'.  Robey,  73  III.  462. 

Section  531  Missisiiffi  Code,  pro- 
vides that  the  officer  "shall  first  offer 
forty  acres,  and  if  the  iirst  parcel  bo  of- 
fered does  not  produce  the  amount 
due,  then  he  shall  add  another  slnnilar 
subdivision  and  SO  on  until  the  requi- 
site amount  is  produced."  And  where 
the  ol^cer  in  selling  a  one-hundred  acre- 
tract  Iirst  offered  forty  acres,  then  an- 
other fort;  acres,  then  the  remaining 
twenty,  without  receiving  a  bid,  and 
then  sold  the  whole  tract,  the  sale  was 
held  to  be  void,  notwithstanding  section 
525  of  the  code  declaring  In  eSect  that 
no  defense  shall  avail  against  a  tax  title,, 
unless  it  is  shown  that  the  taxes  were 
paid  before  the  sale.  Grlflin  v.  EllI*. 
63  Miss.  348. 

As  to  the  method  of  selliagunderftec- 
Uon  38  of  the  Mississiffi  Act  of  1841, 
see  Hodge  t>.  Wilson,  la  Smed.  &  M. 
(Miss.)  500;  Boisgerard  v.  Doe,  33. 
Miss.  122;  Ray  v.  Murdock,  36  Mies. 
692  1  Raskins  v.  Doe,  24  Miss.  431. 

In  Missouri,  a  sale  under  a  special 
execution,  issued  on  a  judgment  for 
back  taxes,  may  not  be  collaterallv  im- 
peached because  two  lots  were  sold  to- 
Cher,  the  judgment  being  rendered 
a  specific  amount  against  each  of 
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But  several  parcels  adjoining,  and  lying  in- compact  form,  which 
are  used  and  occupied  as  a  single  tract,  may,  for  the  purposes  of 
taxation,  be  listed  and  valued  tc^ether,  and  sold  for  a  single  con- 
sideration and  as  a  single  parcel.' 

When  the  lots  are  sold  separately,  the  purchaser  is  entitled  to 
a  deed  reciting  the  fact,  so  that  it  may  appear  that  the  sale  was 
conducted  as  required  by  law.*  It  seems,  however,  that  where 
the  same  party  buys  two  separate  and  distinct  parcels,  including 
them  in  one  deed  will  not  necessarily  raise  a  presumption  that 
they  were  sold  en  masse.* 

The  sale  will  not  be  set  aside  on  the  ground  that  the  land 
was  sold  en  masse,  when  no  such  objection  is  made  in  the 
petition  and  no  relief  asked  upon  that  ground.^ 

Where  several  parcels  are  assessed  as  an  entirety,  at  a  gross 
sum,  they  must  be  sold  together ;  the  tax  may  not  be  arbitrarily 
apportioned,  and  the  parcels  sold  separately,  each  for  its  propor- 
tionate share  of  the  tax.'  And  such  a  sale  may  not  be  upheld 
by  testimony  that  the  apportionment  of  the  tax  was  a  fair  one,* 

Without  express  statutory  authority,  tjie  officer  may  not.  whea 
the  assessment  is  of  the  entire  tract,  sell  an  undivided  interest  in 
the  land,  so  as  to  constitute  the  purchaser  a  tenant  in  common- 
with  the  owner,  unless  perhaps,  where  the  interest  of  the  delin- 
quent is  already  an  undivided  one ;  if  less  than  the  whole  is  sold,, 
it  must  be  a  designated  portion  by  metes  and  bounds,' 

(4)  Illegal  and  Excessive  Taxes  and  Charges — Omitting  Back 
Taxes. — If  part  of  the  taxes  for  which  the  land  is  sold  is  illegal, 

the  lot*,  Howard  v.  Stevenson,  11  it  was  held  to  be  not  improper  for  the 
Mo.  App.  410.  collector  to  sell  In  one  parcel,  a  home- 
In  Walker  v.  Boh,  3J  Kan.  354,  the  stead  containing  two  city  lots,  sur- 
deed  recited  that  the  eait  half  of  rounded  b^  a  common  inclosure. 
northeast  quarter  of  section  9,  the  3.  State  v.  Richardson,  11  Mo.  430, 
northeast  quarter  of  section  11,  and  B.  Towle  v.  Holt,  14  Neb.  szi. 
other  sections,  were  bid  oil  lor  {4.51  In  Gage  v.  Bailey,  101  111.  11,  the 
for  the  east  half,  and  I8.37  for  the  fact  that  several  lots  were  Included  in 
northeast  quarter  of  section  11,  and  so  one  certificate  of  purchase  was  held 
on.  It  was  held  that  this  did  not  show  to  avoid  no  evidence  that  they  were  not 
a  lale  in  gross.  aold  separately  as  required  by  law. 

It  seems  that  a  grantee  in  good  faith  In  Waddlngham  v.  Dickson,  17  Colo. 
from  the  purchaser  of  lands  sold  e*  333,  the  deed  conveyed  title  to  several 
mtustt  will  be  protected  if  he  had  no  tracts,  and  showed  that  they  were  ad- 
notice  of  the  irregularity.  Martin  -v.  vertised  separately,  and  that  the  pur- 
Ragsdale,  49  Iowa  589.  chasers  offered  to  pay  for  them  senar- 
1.  Dodge  v.  Emmons,  34  Kan.  73a ;  ately ;  this  was  held  sufficient  to  show 
Mack  V.  Price,  35  Kan.  144;  Hall  v.  that  they  were  sold  separately. 
Dodge,  18  Kan.  277;  McQjiesten  «.  4.  Wallace  t-.  Berger,  ac  Iowa  456. 
Swope,  laKan.  33;  Brien  v.  O'Sbai,-  B.  Wyman  t>.  Baer.  46  Mich.  418; 
;hne3y,  3  Lea  (Tenn.)  724;  State  i:  Willey  t.  Scovllle,  9  Ohlo43;  Shaw  v. 
^ndis1^,.5oN.  J.  L.  ^74;  Howlandf.  Kirkwood,  34  Kan.  476;  Heil  v.  Red- 
i>ettey,  uR.  1.603.  ^Vhen  theuseand  den,  38  Kan.  355;  O'Neil  t,  Tyler  (N, 
nature  of  the  loU  require  them  to  be  Dak.  1892),  53  N.  W.  Rep.  434;  Allen 
regarded  as  one  parcel,  the  law  will  so  v.  Morse,  73  Me.  J02  ;   Morrlstown  v. 


ghnesy,  3  Lea  (Tenn.)  724;    State   1:  Willey  t.  Scovllle,  9  Ohio43;  Shaw  v 

Lane"    "•  -"  '  '  ~    ■ 

Petti 

■■egai                    .          .  .  ■            .,     . 

treatthem.     Weaver  ^'.G^ant,  39 Iowa  King,  11  Lea  (Tenn.)  669. 

394;  Green  V.Wheeler,  41  Iowa  85.  1.  Kregelo  v.  Flint,  35  Kan.  695. 

In  Springer  -o.  U.  S.,  103  U.  S.  586,  T.  Roberts  v.  Chan  Tin  Pen,  23  Cal, 
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the  sale  is  void  ;  it  may  not  be  upheld  to  the  extent  of  the  legal 
taxes.'  It  is  a  presumption  of  law  that  when  the  land  has  been 
sold  for  taxes,  in  part  illegal,  some  portion  of  the  land  is  taken  to 
satisfy  an  illegal  demand,  and  would  not  have  been  sold  at  all  if 

only  what  was  lawful  had  been  called  for  *  And  so,  if  the  sale 
is  made  for  a  sum  in  excess  of  the  tax  costs  and  charges,  it  is  void. 

a6o;  Towneend  Sbv,  Bank  t>.  Todd,  47  118,  $  65,  authorizing  and  requiring  the 

Conn.    190;    Loud    v.    Pennlman,  19  officer  to  accept  as  the  purchaser,  the 

Pick.  (Mass.)  539:   Wall   v.   Wall,   114  bidder  who  will  paj  the  amount  due  for 

Mass.    6;;    Sanford    r.    Sanford,   135  the  leasl  quantity  ol*  the  tract,  lo  be  run 

Mass.  314;  Forsterr.  Foreter,  119  Mass.  otf  from  the  beginning  comer,  It  fs  not 

559;  Clarke  V.  Strickland,  1  Curt.  (U.  necessarj  that  the  officer  ihould  indi- 

S.)  439;  Hodge  V.  Wilson,  11  Smed.  A  cate  to  the  bidderB  Ihe  corner  of  tlie 

M,    (Miss.)   49S;   Corbin  i>.  I na lee,  34  tract  which  he  considers  the  beginning 

Kan.  154;  Auld  T>.  McAllaBter,43Kan.  corner.     Nance   v.    Hopkins,     10  Lea 

161;   Cragln   v.   Henrj,  40  Iowa    158;  (Tenn.)  508. 

eirdan  r-.  Hyatt,   3  Barb.  (N.  Y.)  275;  In  IIUhoU,  the  quantity  sold,  when 

arper  v.  Rowe,  55  Cal.  133.  less  than  the  whole,  must  be  taken  from 

But  where  the  owner  of  an  undivided  the  eastern  portion  of  the  tract,  and  the 

Interest  is  allowed  to  pay  the  taxes  on  line  drawn  due  north  and  south,  and 

that  interest,  a  sale  o[  the  residue  is  far   enough   west   of  the  mo«t  eaeiem 

valid.     Feirce  r>.  Weare,  41   Iowa  378.  point  of  the  tract  to  make  the  requisite 

See  also  Fellows  v.   Dennlston,   23  N.  quBntity.     Spellman   v.   Curtenfus,   11 

Y,  410;  Lawrence  i/.  Miller,  86  111.  joa.  III.  409. 

And  where  the  interests  of  two  ten-  In  an  early  Penitaylvania  case,  it  was 

ants  in  common  in  a  tract  of  land  are  held  that  a  treasurer's  sale  of  part  of 

allowed  to  be  assessed  separately,  upon  a  tract,  and  a  conveyance  of  that  part 

default  by  one  to  pay  the  tai^e I  assessed  designating  the  quantity,  but  not  the  I0- 

upon   his   undivided  interest,   it    may  cality,  was  valid ;  and  an  unrestrictecl 

be  sold  without  a  sale  of  the  entire  in-  choice  of  localitv  to  the  purchaser  was 

teres!   of  both — the   co-tenant  having  a  necessary  incident  of  the  sale,  and  a 

paid  his  share  of  the  taiea.     Ronken-  consequence  of  a  fair  and    reasonable 

dorff  V.   Taylor,  4   Pet.  (U.   S.)    346;  interpretation  of  the  statute.     Coie  o. 

Paine  v.  Danley,  18  Ark.  441,  Blanden,  1   Watts  (Pa.)  533. 

In  VermoHl,  it   is  held   that   if  the  1.  Libby  v.  Burnham,  ij   Mass.  144; 

officer's   deed   of    land    sold    hj   him  Bangs  t\  Snow,  i  Mass.   181;   Drew  v. 

describes  the  land  simply  as  so   man*  Davis,  10  Vt.  506;  33   Am.  Dec.  iij; 

acres  of  a  certain  lot,  it  passes  an  un-  McQuilkin   v.    Doe,  8   Blackf.   (Ind.) 

divided  interest  in  such  lot  equal  to  the  581;    Noble  ji.   Indianapolis,    16   Ind. 

proportion  which  the  number  of  acres  ;o6  ;    Barker   v.   Blake,   36   Me.   433; 

sold  bears  to  the  whole  number  of  acres  Brown  v.  Snell,  6  Fla.  741  ;  Young  r. 

in  the  lot.     Sheafe  v.  Wait,  30  Vt.  73s.  Joslin,  13  R.  1.  675 ;  People  v.  Haga- 

" —  tha  Part  Sold,— In  CaUfor-  dorn,  36  Hun   (N.  Y.)  610;  Donn  v. 

rner  of  Ihc   lands  may  des-  Griffin,  51  Miss.  78a  ;  Beard  r.  Green, 

-,  ,.---r  to  the   commencement  of  51    Miss.  Srt ;   Gamble   *.   Witty,  js 

e sale,  the  portion  he  wishes  offered;  Miss.   36;   Peterson  v.   Kittredgc,  65 

If  he  does  not  so  designate,  then  the  of-  Miss,  33;Rougelot   v.  Quick,  34   La. 

ficer  shall  do  so.     But  the  designation,  Ann.  133 ;  Kemper   ti.  McClelland,  19 

whether  by  the  owner  or  the  officer,  Ohio  31^ ;  Younglove  v.  Hackman,  43 

must  precede  the  actual  sale  to  the  pur-  Ohio  St.  69;  McLaughlin  t>.  Thomp- 

chaser  ;  and  it  must  be  by  metes  and  son,  55  III.   149;  Drake  t\  Ogden,  ij8 

bounds,so  that  thepurchasermay  know  III.  603;  Wills  f.  Austin,  53  Cal.  ii;a; 

Its  exact  boundaries.     Robcris  r.  Chan  Hardenburgh   v.    Kldd,   10    Cal.  403; 

Tin  Pen,  13  Cal.  159.  McCann    v.  Merrism,   11    Neb.   341; 

In  Wands  v.  Brien,  13   Lea  (Tenn.)  Covell  v.  Young,  11   Neb,  510;   Shat- 

733,  It  was  held   that   the   designation,  tuck  v.  Daniel,  51  Miss.  834;  Buttrick 

"eighty. four  feet  of  this  lot,"  does  not  V.Nashua   Iron, etc.,   Co.,   59    N.    H. 

sufficiently   define   the  quantity  of  the  391 ;  Elwell  t:  Shaw,  i  Me.  339 ;  Hodg- 

'-"- '  "-■  -"  — ■  '-   --■-'  don  r.  Burleigh,  4  Fed.  Rep.  111. 

1.  Silsbee  v.  StocUe,  44  Mich,  569. 
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It  has  been  contended  that  when  the  excess  is  very  small,  the  sale 
should  be  upheld  upon  the  principle  oJf  minimis  non  curat  lex; 
but  this  maxim  applies  to  tax  sales  only  in  a  very  limited  sense, 
the  rule  being  that  the  sale  is  void  if  the  excess  is  as  much  as  the 
smallest  fractional  coin  authorized  bylaw.'     But  the  fact  that  the 

I.  Burroughs  v.  Goff,  64  Mich,  ^ ;  that  this  nrnxim  is  so  vague  in  itself  as 

Caze  V.  Dean,  16  Mich.  13-,  Hammon-  to  form  a  veij   uncertain   ground  of 

tree  v.  L.att,  40  Mich.  190;   Doland  v.  proceeding  or  judging,  and  it  ravj  be 

Moonej,79Cal.i37;TreadwellT>.Pat-  almost  be  difficult  to  applj  it  as  ■  rule 

terson,  Jl  Cal.  637  ;  Aitell  v.  Gerlach,  in  pecuniary  concerns,  as  to  the  Jnter- 

67   Cal.   483;    Boston   Tunnel   Co.   v.  est  which  a  witness  has  In  the  event  of 

McKenzie,    67    Cal.   485;    Harper  v.  a  cause,  and  in  such  a  case  It  cannot 

Rowe,  53  Cal.  133  ;  Knoi  u.  Higbv,  76  apply;  any  interest  excludes  him. 
CaL  364;  Kimball  v.  Ballard,  19  Wis.         In     Wistomin,    including     in     the 

601 ;  88  Am.  Dec.  705 ;  Pierce  v.  Schutt,  amount  for  which  the  lands  are  offered 

20  Wis.  413;  Board  of  Regents  t>.  Lin-  the  sum  of  five  cents  for  United  Slate* 

tcott,  30  Kan.  340 ;  Pack  v.  Crawford,  revenue  stamp,  imposed  hy  act  of  Con- 

19  Ark.  489,  gresB  upon  each  certificate  of  sale,  Con- 

A  tax  sale  for  anything  more  than  gress  having  no  power  to  impose  the 

is  lawfullT  cha^eable,  is  a  sale  with-  sum,  renders  the  sale  void.     Harden  v. 

out  jurisdiction,    and    therefore  void.  Columbia  County,  33  Wis.  445 ;  Baker 

Smith  V.  Ryan,  88  Ky.  636.  v.  Columbia  Coun^,  30  Wis.  447;  but 

A  trivial  sum  exacted  of  each  tax-  In  such  a  case  the  valfdity  of  the  sale 
nay  not  be  questioned  after  the  expi- 
ation of  the  period  of  limitation.  Mfl- 

at  large,  and   may   i>ecome  important  ledge  v.  Coleman,  47  Wis.  184. 
in  amount  to   each  individual  owner         In  Kaniaa,  if  the  proof  of  publica- 

of  property  by  reason  of  the  contin-  tlon  of  tiotlce  of  the  sale  is  not  trani- 

ued    exactions    of     successive    years,  mitted   by   the  printer  to  the   county 

Lufkin  i>.  Galveston,  73  Tex.  340.  treasurer,    as    required    by     law,   the 

Where    the    excess   was   only   nine  printer's  fees  do  not  become  a  charge 

cents,  the  court  said   that  "there  can  against    the   county    nor   against   the 

be  DO  valid  sale  for  a  lax  In  excess  of  lands,   and   to    Include    them    in   the 

that  authorised  by  law.     The  maxim  amount  for  which  the  land  is  sold,  will 

dg  minitnui  non  curat  lex  cannot  save  invalidate  the  sale.     Fox  v.  Cross,  39 

it"     Wellsi'.  Burbank,  17  N.  H,393.  Kan.   350;    Blanchard   v.   Hatcher,  40 

Fractions  which  cannot  be  expressed  Kan.    350;    Jackson    v.    Challiss,  41 

in  legal   money  of  the   country   have  Kan.  347. 

t>een  regarded   as   trifles.     But  a  sum         In  McQuesten  v.  Swope,  II  Kan.  31, 

large  enough  to  be  paid  in  coin  that  the   court  said  that  whatever  may  b« 

may  be  a  legal  tender,  and  which  con-  the  rule  when  the  excess  is  but  noml- 

stitutes  a  debt  and  may  be  collected  by  nal  or  trifllng,a  sale  cannot  stand  when 

legal  process,  cannot  be  regarded   br  -  the  excess  Is  large  and  substantial, 
the  law  as  worthless   and   trivial,     il         But  the  words  "  substantial  excess" 

such  a  sum  be  a  trifle,  it  will  be  diffi-  are  used  in  comparison  with  the  total 

cult   to   draw   the   line   and   say  how  amount  of  the  actual  charges.     Thus, 

much  a  sum  must  be,  not  to  be  a  trifle,  where  the   actual   cost   of  advertising 

Glldden  V.  Chase,  3^  Me.  oa  was  eight  cents,  and  the  sum  included 

In  Bojden  1',  Moore,  5  Mass.  365,  the  in  the   sale   for   that   purpose  was  17 

sum  of  41  cents  was  considered  not  a  cents,  more  than  twice  the  legal  fees, 

trifle.     The  chief  justice  observes  that  the  excess  was  held  to  be  substantial. 

"  fractions  not  to  be  exprcMed  in  the  Genthner  v.  Lewis,  14  Kan.  316.     See 

legal  money  of  account  are  trifles  and  also   Harris   v.   Curran,   31   Kan.  580 j 

may  be  rejected."  Hapgood  v.  Morten,  18  Kan.  766. 

In   Huse  p.  Merriam,  3   Me.  376,  an         In  Bode  r.  New  England  Invest.  Co., 

excess  of  87  cents  was  held  to  render  6  Dakota  499,  It  wag  held  that  a  sale 

the  sale  void.     It  was  contended  that  for  a  tax  of  seven  mills  on  a  dollar  is 

this  sum   was   such  a  trifle  as  to  fall  void  when  it  appears  that  the  only  tax 

within  the  range  of  the  maxim  de  miu-  levy  made  for   that  year  was   but   for 

imnt  non  curat  lex,  but  the  court  said  four  mills. 
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recitals  of  the  amount  in  the  certificate  of  sale  and  deed  differ, 
does  not  show  that  the  sale  was  for  a  sum  in  excess  of  the  legal 
amount.' 

In  several  states,  statutes  have  been  enacted  providing  in  effect, 
that  a  sale,  otherwise  regular,  shall  not  be  rendered  invalid  by 
reason  of  the  fact  that  a  portion  only  of  the  taxes  is  illegal  or 
erroneous.  The  constitutionality  of  these  statutes  has  been  as- 
sailed, but,  with  one  exception,  they  have  been  upheld.*  In 
some  of  the  states  it  is  provided  that  the  sale  shall  be  made  for 
the  total  amount  of  taxes,  interest,  and  costs.     In  the  notes  will 

If  a  judgment  againBt  land  for  taxes  for  which  the  land  was  sold  exceeded 

includes  costs  not  due  or  earned  at  the  the  regular  statutory  limit,  if  it  appears 

time  of  its  rendition,  but  to  accrue  sub-  that  during  the  period  within  which  it 

sequentlj   to   the   entry   of  the  judg-  was  levied,   extra  ordinary  levies  were 

tnent,   the   error   is   fatal   and   a   sale  authorized  to  which  this  limitation  did 

under  such  judgment  passes   no  title,  not  apply  and  which  might  have  justl- 

Gage  V.  'L.yota,  138  111.  571 ;  Combs  v.  tied  the  tax. 

GoS,  la?  IH.431 ;  Gage  v.  Goudy,    141  In  Ne-w  York,  where  the  officer  re- 

111.315.  turned  four  cents  too  much,  the  mis- 

But  in  O'Grady  v.  BarDhlset,  1^  Cal.  take   was   held   not   to   Invalidate  the 

387,  it  was  held  that  a  slight  mistake  sale;  the  maiim  i/e  iniHimHj.etCn  being 

by  the  officer  in  estimating  the  amount  held   to  apply.     Colman  i'.  Shattuck, 

of  taxes  and  costs,  by  which  the  prop-  63  N.  Y.  353. 

erty  was  sold  for  a  small  sum  more  In  OAi'ri,  the  sale  is  not  Affected  bjr 
than  the  amount  actually  due,  will  an  overcharge  of  tax  subsequent  to  the 
not  vitiate  the  sate,  particularly  when  forfeiture  to  the  state  for  non-pay- 
it  is  not  made  to  appear  that  the  owner  ment  Winder  i>.  Sterling,  7  Ohio, 
bat  suffered  any  injury  by  reason  of  pt,  II.,  191. 
the  mistake.  1.  Doland  i',  Mooney,  79  Cal.   137. 

And  in  Harvard  v.  Day,  63  Miss.  748,  In  this  case  the  amount  recited  in  the 
it  was  held  that  a  sale  for  one  and  six-  certificate  was  fiftr  cents  less  than 
tenths  of  a  cent  in  excess  of  the  legal  that  in  the  deed.  The  court,  in  hold- 
amount  due,  is  not  invalid  where  the  ing  that  this  did  not  show  an  excessive 
excess  is  not  in  the  levy,  but  occurs  in  sale,9aid  that  "  if  the  sale  wasin  factfor 
the  officer's  calculation  of  the  amounts  an  excessive  sum,  that  may  be  shown 
of  the  several  taxes  and  the  aggregate  to  invalidate  the  sale,  but  the  pre- 
thereof,  and  is  produced  by  conformity  sumption  is  in  favor  of  the  regularly 
to   the   common   practice  of    writing  of  official  action." 

down  whole  numbers  rather  than  frac-  9.  lowk. — Parker  v.  Sexton,  39  Iowa 

tions  where  no  appreciable   difference  431;  Sully  v.  Kuehl,  30  Iowa  375;  Hur- 

results,  ley  w.  Powell,  31   Iowa  64;  Genther  v. 

In  Drennan  -v.  Belerlein,  49  Mich.  Fuller,  36  Iowa  604;  Rhodes  «.  Sexton, 

37a,  ejectment  wag  brought  against  the  33   Iowa   540;   Parker  v.   Cochran,  64 

purchaser  of  land  which  was  sold  forja  Iowa  757;  Coming  Town  Co.  tj.  DavU, 

centsinexcessof  the  amount  of  the  tax,  44  Iowa  631.  And  evidence  of  such  il- 

but  the  record  did  not  show  whether  legal  or  erroneous  taxes  may  be  prop- 

this  additional  sum  was  -charged  as  a  erly  excluded  on  the  ground  of  immate- 

penalty  under  the  name  of  interest,  or  rlalily.   Eldridge  -v.  Kuehl,  37  Iowa  160. 

for  some  other  purpose,  and  it  did  not  Thereasoningupon  which  these  cases 

exclude  the  possibility  that  it  was  made  proceed  is:  If  any  portion  of  the  tax  U 

up  of  legitimate  charges  for  the  cost  of  legal,  the  power  to  sell  arises  therefrom, 

advertising,  etc     It  was  held  that  in  the  The  fact  that  erroneous  or  Illegal  taxes 

absence  of  a  clear  showing  to  the  con-  are  associated  with  the  valid  and  Iwal, 

trary,   it   must   be    assumed    that   the  will  not  defeat  the  power  any  more  tfian 

charge  was  lawfully   made.     See  also  if  they  had  been  entirely  omitted.     So 

Sails  V.  Barons,  40  Kan.  697.  long  as  the  power  and  right  to  sell  ex- 

In   Crooks   ti.    Whitford,   47   Mich,  ist  as  to  any  part  of  the  taxes,  the  owner 

W3,  It  Is  held   that  the  deed  cannot  be  U  not  prejudiced  by  the  erroneous  or  H- 

held  invalid  on  the  grouod  that  the  tax  legal  part,  since  his  property  would  be 
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be  found  cases  arising  under  these  statutes,  showing  the  effect 
upon  the  sale  of  omitting  back  taxes  and  of  selling  for  an  amount 
insufficient  to  pay  the  sum  due.^ 

(S)  Competition  at  Sale — Fraud. — The  sale  is  required  to  be 

ftold  for  the  valid  part,  and  he  is  entitled  vertised  for  sale  at  the  same  time  in 

to  have  the  erroneous  portion  refunded,  the  same  paper  bv  the  same  officer  for 

Tiy  the  Misiriaaiffi  Code  of  1880,  f  the  Uxes  of  two  successive  years,  and 

J35,  a  sale  for  an  amount  of  taxes  and  at  the  lime  and  place  named  ii  sold  bj 

costs  in  eicesB  of  what  is  due,  is  not  in-  him  to  one  for  the  tax  of  the  earlier 

valid  if  there  was  no  tender  of  the  legal  year,  and  then  at  the  same  sale,  to  an- 

amount  before  the  sale.  Carter  v.  Had-  other  for  the  tax  of  the  later  year,  the 

ley,  59  Miss.  130;  Corburn  v.  Crltten-  second  sale  is  valid,  and  the  purchater 

den,  63  Miss,  iii;;  Lewis  v.  Vidisbui^,  at  that  sale  acquires  title  to  the  land. 

•tc^  R,  Co,  67  Miis.  81,  Keen  v.  Sheehan,  154  Mass.  308. 

Under  the  Massackusells   Gen.  Sts.,  In  Crowell  v.  Merrill,  60  Iowa  53, 

ch.  11,  {  56,  a  sale  is  not  invalid  because  land  was  sold  for  delinquent  state  and 

the  taxes  were  in  part  appropriated  by  county  taxes  at  a  time  when  certain 

the  town  to  a  purpose  for  which  it  could  taxes  voted  in  aid  of  a  railroad  were 

not  lawfully  raise  money.     Southworth  also  delinquent   and   a   lien  upon  tbe 

IT.  Edmands,  IC3  Mass,  103.  land.  Subsequently,  the  landwas  again 

Midtiz^n  Comp.  L^  ^  1119,  that  no  sold  for  the  railroad  tax;  and  after  this 

■ale  shall  be  held  invalid   unless  It  be  the   owner   redeemed    from   the   first 

made  to  appear  that  all  legal  taxes  are  sale,  and   instituted   an   action   to   set 

paid  or  tendered,  and  that  all  taxes  shall  aside  the  second  sale,  relying  upon  sec- 

be  presumed  to  be  legally  assessed  until  tion  87 1  of  the  lovja  code,   providing 

the  contrary  is  afBrmatively  shown,  is  that  the  sale  shall  be  made  for,  and  in 

unconstitutional   co   far  as  it   sustains  payment  of,  the  total   amount  of   the 

•alea  for  taxes  which  are  in  part  illegal,  taxes,  etc.     But  it  was   held  that   the 

Sllibee  V.  Stockle,  44  Mich.  _i;6i.  word  "taxes"  in  this  section  must  be 

1.  la  Tifebratka,  a  sale  can  be   law-  construed  to  mean   state   and   county 

fully  made  «iil/ by  including   all  the  taxes  only,  and  not  railroad  taxes;  and 

laiee,  interest    and   costs   due   at  the  that  the  second   sale  for  the  railroad 

time;  and  a  sale  for  a  portion  only,  is  taxes  must  be  upheld, 

not  binding  upon  the  owner.    O'Dono-  In  fliirioii,  it  is  held  that  where  the 

hue  V.   Hendrix,   13  Neb.  357  ;  Tillot-  state  sells  land  in  satisfaction  of  a  tax 

■on  V.  Small,  13    Neb.  302;  McGavock  judgment,  it  may  not  defeat  the  pur- 

V.  Pollack,  13  Neb.  535  ;  State  v.  Hel-  chaser's  title  by  resale  of  the  same  for 

mer,  10  Neb.35.  taxes  which  were  due   and   owing  at 

In /oivii,  the  fact  that  the  land  is  not  the   rendition   of    the   judgment,   and 

■old  for  all  the  delinquent  taxes  is  an  which  might  have  been  included  In  It. 

irregularity  merely,  which  will  not  de-  Such  sale  must  he  deemed  an  aban- 

feat  the  sale  alter  the  execution   and  donment   of   all   back  taxes.     Law   v. 

recording  of  the  tax  deed  made  in  pur-  People,  116  111.  144. 

sua  nee  thereof.     Kessey  o.  Connell,  68  See   further  as    to   presumption   of 

Iowa  430;  Hough  V,  Easier,  47    Iowa  abandonment,    Bradley   i>.  Mintrager, 

330;  Shoemaker  v.  Lacey,  3S  Iowa  377;  61  Iowa  337.    And  as  to  presumption 

Preston   v.  Van  Gorder,  31   Iowa  2jo  of  payment,  McLaughlin  v.  Kain,  45 

(holding  that  one  who  purchases  the  Pa.  St.  113. 

land  at  a  sale  lor  part  of  the  delinquent  In  Lottisiana,  if  the  highest  bid  for 

taxes   may    restrain   the   oflicer  from  which  property  offered   is   insufficient 

making  a  sale  for  the  remaining  de-  to   pay  the  taxes,  costs,  etc.,  such  bid 

linquencies);  Bowmanf. Thompson, 36  must  he  rejected,  and  the  oflicer  may 

Iowa  501;  (holding  that  where  land  is  bid  in  the  property  for  the  state.   And 

■old  for  the  taxes  of  several  years,  and  should  he  sell  for  such   bid,   the  sale 

subsequently   sold   for   taxes  of  years  will   be  void  for  all   purposes;  and  a 

prior  to  those  for  which  the  first  sale  transferthereunder  may  bedisregarded 

was  made,  the  title  obtained  at  the  first  by  any  creditor  of  the  owner  of   the 

saleisparamount).    Compare  with  the  property.     Renshaw  v.   Imbodea,   31 

foregoing  cfises,  Bowman  v.  Eckstein,  La.  Ann.  661;   Waddill  ;;.  Walton,  43 

46  Iowa  583.  La.  Ann.  763. 

In  MaatachuatHa,  where  land  is  ad-  In  Kamai,  where  there  is  no  Inten- 
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made  openly,  publicly,  and  fairly,  with  an  opportunity  for  com- 
petition in  the  bidding.*  It  has  been  said  that  "It  may  seriously 
be  questioned  whether  the  legislature  possesses  the  power  to 
provide  for  the  extinguishment  of  the  owner's  title  by  a  secret  or 
private  sale."* 

Generally  speaking,  any  conduct  on  the  part  of  the  officer 
which  tends  to  prevent  the  attendance  of  bidders,  or  a  fair  com- 
petition among  those  who  do  attend,*  or  any  arrangement  be- 

tion  of  selling  for  a  leiB  Bum  than  the     was   made  and  filed  gave  no  right  to 
■   .,  a  iale  made  for  one     the  writ  of  mandamus  to  compel  such 


Lt  leu  than  the  sum  due  will  be  up-     sale.     State  v.  Helmer,   lo  Neb.  ic, 
d.     Ireland  T^George,4i  Kan.  751.         And  a  deed  purporting  to  have  been 
In  Shellej'  v,  St.   Charles   County,     founded  on  a  private  sale,  mutt  recite 


j8  Fed.   Rep.   875,   it   was   held   that  that  the  land  had  been  previously  e 

where  the  owner  of  property,  knowing  posed  for  sate  at  a  pi(bl!c  sale,  and  not 

that  the  taxes  levied  upon  it  are  less  sold  for  lack   of  bidders.     Ludden  v. 

than  required  bj  law,  allow*  it  to  be  Hansen,  17  Neb.  354. 

sold  under  a  judgment  for  such  taxes  9.  Coolej  on  Taxation  (ad  ed.),  ch. 

and  bujs  it   In   himself,   another   tax  xv.,  p.  489. 

mav  be  levied  upon  the  same  land  to  a.  Townsend  Sav,  Bank   v.  Todd,  47 

make  up  the  deficiencj.  Conn.  190;  GaEe  v.  Graham,  57  lit.  144. 

In  lawa,  if  the  delinquent  taxes  are  Tax  >alea,  whenever  characterized  by 

not  carried  forward  on  the  tax  books,  fraud  or  unfairness,  should  be  set  aside, 

as  required  bj  section  845  ofcode  of  that  or  the   purchaser  be  required  to  hold 

state,  a  sale  for  iiich  taxes  is  invslld.  the   title   In   trust   for   the   owner.    A 

Gardner  v.  Early,  69  Iowa  41 ;   Barke  court  of  equity  Is  the  proper  tribunal 

V.  Early,  7a  Iowa  173;  Hooper  v.  Sac  to  afford  relief.     Slater  v.  Maxwell,  6 

County  Bank,  73  Iowa  180;  Buckley  v.  Wall.  (U.   S.)  368;   Schenk  v.  Peay,  i 

Early,  71  Iowa  189.  Dill.  (U.  S.)  167. 

1.  See    cases    cited    In    succeeding  To  allow  a  party  to  select  from  the 

notes  to  this  section.     See  also  aufra,  tax  Hit  certain  lands'  and  become  the 


NolUe;   Cemdiel  efSaU—Timt  amd  without    competition,    is    contrary    to 

Piaei.  equity,  and  fraudulent.  Brown  v.  Hogle, 

In  Indiana^  a  private  sale  of  land,  by  30  111,  i  ig. 

the  marshal  of  an  incorporated  town,  In  Matsaelnattts,  a  sale  is  not  Inval* 

for  delinquent  taxes,  assessed  by  the  Idated  by  reason  of  the  fact  that  the  of- 

town,  Is  absolutely  unauthorized  and  ficer  announces  at  the  sale  that  he  hope* 

void.   Stevens  v.  Williams,  70  Ind.  536.  no  one  will  bid  more  than  the  amount 

In  Pennsylvania,  county  treasurers  of  the  taxes,  interest  and  charges,  be- 

may  sell  unseated  lands  only  In  pursu-  cause  of  the   dil&culty  in  disposing  of 

ance    of   public   notice   and   by   open  the  surplus.     Southworth  v.  Edmands, 

vendue — they    have    no   authority   to  ij3  Mass.  103. 

make  private  sales.     Cuttle  v.   Brock-  In   Arkansat,   although    the   sherilT 

war,  31  Pa.  St.  4j.  who   is  concerned   In  the  purchase  of 

Under    the     revenue    law    of    Ne-  lands  at  the  sale,  Is  liable  to  a  penalty, 

drujid.  In  force  December,  18S7,  where  to    be   recovered   by    Indictment,  -yet 

lands   had   been   advertised,    end   not  when  the  bill  aimpiv  charges  that  the 

sold  for  lack  of  bidders,  the  treasurer  sheriff  was  Interested  in  the  purchase  of 

could  sell  the  same  at  private  sale,  and  certain  lands,  without  alleging  that  by 

was  not  required  to  give  notice  of,  or  a  combination  between  the  sheriff  and 

Invite  competition  at,  such  sale.  Kittle  the  purchaser  it  was  Intended  to  pre- 

V.  Shervin,  1 1  Neb.  6;.  vent  competition,  or  that  such  was  the 

But  be  had  no  right  to  sell  at  a  pri-  effect,   or   that   any  other   person  did 

vate  sale  until  alter  his  report  of  sales  bid,  or  desired  to  bid  for  himself,  this 

of  land  at  public  sale  was  made,  and  does  not  amount  to  a  charge  of  fraud, 

filed  in  the  office  of  the  county  clerk.  Twombley  ■v.  Kimbrough,  74  Ark.  4601 

And  a  tender  and  demand  to  purchase  Iiiad*qBa«7  of  pilM,  without   more, 

at  priTate  sale  made  before  the  report  does  not  constitute  a  valid  objection  to 
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tween  the  officer  and  the  purchaser,  whereby  a  private  sale  is 
substituted  for  the  public  sale  contemplated  by  the  law,'  oper- 
ates as  a  fraud  upon  the  owner  and  vitiates  the  sale.  And  a 
combination  among  the  purchasers  to  the  effect  that  they  will 
not  bid  against  each  other,  or  that  they  will  take  turns  in  bidding, 

will  render  the  sale  void.*  But  an  agreement  between  two  or 
more  persons  to  bid  jointly,  if  not  made  to  prevent  competition, 

theule.  SI>tert'.Maxwell,6Wall.(U.  theland;the  imle  was  upheld.    Thifr 

S.)  168.                                          '  dt^cliion   wa»   followed  Id   Slocum   v. 

In   HowUnd  v.  Petlej,  15  R.   I.  603,  Slocum,  70  Iowa  359.   But  in  Butleru. 

the  complainant  pra^-ed  to  have  the  sale  Delano,  \%  Iowa  350,  it  was  said,  "  that 

vacated  on  the   ground   that   the  price  case  goes  to  the  verj  verge  in  gustain- 

waa  inadequate,  because  of  an  under-  ing  a  tax  title,  but  nut  perhaps  bejond 

standing  among  the  bidders  that  he  wag  what  the  law  creating  presumptlona  In 

lo  receive  the  land  back  upon  relmburs'  favor  of  the  validity  of  tax  sales  re- 

ing  the  purchaser  the  price  paid   and  quire*."     Here  the  olficer  announced 

costs.     It  was  held  that  such  an  under-  that  the  sale  would  be  adjourned  from 

standing  was  not  prejudicial  to  the  com-  day  to  day,  and  posted  a  notice  to  that 

plalnant;  the  land  having  been  offered  effect,   but  Instead   of    regumlng  the 

to  him  bj  the  purchaser  for  the  price  sale  and  adjourningitupon  Ihefollow- 

paid,  with  costs  and  expenses,  which  of-  Ing    daj,   or   anj   daj   thereafter,   he 

ler  he  did  not  accept,  though  able  to  do  made  no  further  offer  of  the  lands  uo- 

BO,  and  never  at  an/  time  offering  to  re-  til  the  agent  of  the  purchaser  handed 

deem  the  land.  him  a  list  of  tracts  belonging  to  cer- 

1.  Where  the  ol!icer  does  not  sell  the  tain  delinquents  and  offering  in  behalf 

lands  at  public  auction,  as  required  by  of  the  person  whose  name  was  placed 

law,  but  slmpij  allows  persons  who  de-  oppoAe  each  tract,  to  take  It  for  the 

tire  to  purchase,  to  hand   him  slips  of  taxes  due  and  the  officer,  receiving  no 

paper  with  the  description  of  the  lands  better  offer,  struck  off  the  entire  list, 

which  th;jr  wish  to  purchase  written  It  was  held  thai  this  did  not  constitute 

thereon,  and  the  officer  then  at  his  leis^  a  public   sale   within  the  meaning  of 

ure  enters  these  lands  on  his  books  as  the  statute,  and  should.t>e  set  aside  for 

though  the/  had  been  regularly  sold  at  irregularity.     Fallowed  in  Trusdell  v, 

public  auction  for  the  taxes  delinquent.  Green,   57    Iowa    315;    Thompson   v. 

and  IsBues  to  the  purchaser  who  handed  Ware,  43  Iowa  4^5;  Miller  i'.  CorbiOr 

him  the  slips  of  paper,  certificates   in  46  Iowa  150;   Chandler  v.  Keeler,  4& 

ordinary  form,  such  a  sale  is  Illegal  and  Iowa  596.     See  also   Burdick  u.  BIng. 

voidable,!/ not  void.  Young ii.  Rheine-  ham,^Minn.  481. 

cber,  35  Kan.  366;  Am  v.  Hoppin,  35  In  Dodge  v.  Emmons,  14  Kan.  733, 

Kan.  707.  at  a  regular  tax  sale  the  of^cer  publicly 

And   the   fact  that  the  officer  made  offered  certain  lots  for  sale,  and  none 

sales  in   the  foregoing  manner,  may  be  of  the  persons  present  biddingthereonr 

proved  by  witnesses  who  know  the  facts,  he  publicly  struck  them  off   and   en- 

and  can  testify  with  regard  thereto  from  tered  them    as  sold    to  A.,  who   had, 

Ihelrown  personal  knowledge, although  prior  to  that  time,  given   him  money 

they  may  not  be  able  to  testify  with  re-  with  the  instruction  that  where 


spect   to  any  particular   tract   of  land,     eel  was  offered  and  no  one  else  offered 
'  ■   with   regard  to   the  general     to    buy,    it    should   be   struck   olT   to 
custom  of  the   officer   in     him.    The  officer  acted  in  good  faiths 


making  his  sales.  Young  v.  Rhelnecher,  intending  no  injury  or  fraud  to  anyone 

15  Kan.  366.  concern^.    It  was  held  that  while  the 

In   Leavitt  v.  Watson,  37  Iowa  93,  sale  was  not  in  the  manner  prescribed 

(he   irregularity  in   the  sale  was,  that  by   statute,  it  was  a  tale  In  fact,  and 

the  persons  wishing  to  buy  handed  in  that  the  action  of  the  officer  was  such 

a  list  of  the  lands  to   the  officer,   on  as  may  be  cured  by  the  lapse  of  time- 

whlch  they   were  willing  to  pay  the  >.  Singer   Mfg.    Co.  v.   Yarger,    13 

taxes  due,  and  if  there  was  no  compe-  Fed.  Rep.  4S7;   Kerwer   v.    Allen,  31 

tition,  such  bid  was   received  and  the  Iowa  578 ;  Johns  i'.  Thomas,  47  Iowa 

land  treated  as  sold  without  publicly  "     '             -'      ■  ■ 
crying  the  bid,  or  publicly  striking  on 
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but  for  the  purpose  of  protecting  their  own  interest,  is  not  fraud- 
ulent.' And  the  mere  fact  that  one  acts  as  the  agent  of  two 
purchasers  or  that  two  agents  act  for  one  purchaser,*  or  that 
both  principal  and  agent  are  present  and  bid,'  does  not  per  se 
constitute  a  fraudulent  and  illegal  combination.  An  illegal  com- 
bination is  not  to  be  implied  from  the  fact  that  there  is  no  com- 
petition among  the  parties  present.*  The  fraud  on  the  part  of 
the  purchaser  at  the  sale  will  not  defeat  the  title  of  a  subsequent 
purchaser  for  value,  and  without  notice  of  the  fraud,  ^  And  it 
has  been  held  that  the  purchaser  at  the  sale  will  not  be  affected 
by  the  fraud  of  others,  to  which  he  is  not  a  party,  and  of  which 
he  was  ignorant.* 

^6)   Who  May  J^rcAase.~-(See  Tax  TITLES,  vol.  2$,  p.  674.)      , 

(7)   Terms  of  Sale. — The  sale  must  be  for  cash,  unless  credit  is 

expressly  authorized  to  be  given.'     But  where  there  is  no  stipu- 

WaraprscMitatloiibrPiireluuwrtoPTa-  tutes  the  onl^  evidence  there  wu  of  & 

-rant  CompatlUon. — Where  the  purchas-  fraudulent  comblnBtion.     We  feel  con- 

er  prevented  competition  by  represent-  strained  to  say  thii  evidence  is  nut,  in 

ing  that  it  was  useless  to  purchase,   as  our  opinion,  sufliclent.     Fraud  cannot 

the  owner  would  defeat  the  sale  bj'  re-  be  preBumed,  but  the  contrary  presump- 

demptlon,  and  thereby  he  was  enabled  tion  must  be  indulged  in,  in  the  absence 

to  tmy  for  a  trifling  amount,  the  sale  was  of  evidence.    It  might  well  be  that  each 

Adjudged   void.     Slater  v.  Maxwell,   6  bidder  obtained  all  the  land  he  wanted 

Wall.  (U.  S.)  a68.                          i  without  the  necessity  of  bidding  again»t 

One  who  induces  others  to  refrain  any  one  else." 
from  bidding  at  the  sale  by  represent-  e.  Van  ShaHclc  v.  Robbins,  36  Iowa 
ing  that  he  desires  to  buy  in  the  land  301;  Sibler  f.  Bullis,  40  Iowa  439; 
for  the  defendant  in  the  tax  suit,  who  Huston  i>.  Markley,  49  Iowa  i6z;  Mar- 
was  his  neighbor,  and  who  so  pur-  tin  ii.  Ragsdale,  49  Iowa  589.  See  also 
chases  at  such  sale,  will  be  treated  as  Eldridgc  11.  Kuehl,  17  Iowa  161. 
the  trustee  for  the  defendant,  or  the  Holdar  Diuler  Qnlt-elAlm  Deed. — But 
tatter  may  have  the  sale  act  aside,  one  who  holds  under  a  quit-claim 
Merrett  i'.'  Poulter,  96  Mo.  337.  deed  from  the  assignee  of  a  tax  certi6- 

1.  Morrison  v.  Bank  of  Commerce,  cate  void  for   frsudulent  combination, 

81  Ind.  335.     See  also  Hunt  v.  Elliott,  is  not  entitled  to  protection  as  an  in- 

So  Ind.  345;  41  Am.  Dec.  794;  Phippen  nocent  purchaser.     Watson  v,  Phelps, 

V.  Stickney,  3   Met.  (Mass.)  384;  Na-  40  Iowa  483;   Light  i'.  West,  41  Iowa 

tionalBanki>.  Sprague,  ao  N.J.  Eq.  159.  138;  Springer  r.  Bartle,  46  Iowa  688; 

And  a  combination  to  prevent  com-  Merrett  v.  Poulter,  96  Mo.  237. 
petition  is  not  to  be  implied   from  the  S.  Case  v.  Dean,  16  Mich.  13;   Mar- 
mere  fact  of  a  joint  purchase  by  two  tin  v.  Cole,  38  Iowa  141 ;   Eldridgc  v. 
peraons.     Kerr  v.  Kipp,  37  Minn.  15.  Kuehl,  37  Iowa  i6i. 

But  an  agreement  among  several  that  In   Boyd   v.   Wilson,  S6  Ga.  379,  it 

they  will  advance  funds  and  one  shall  was  held    that   a    purchaser    who    U 

buy,  so  as  to  prevent  competition,  and  neither  implicated  in.    nor  aware  of. 

afterwards  divide  the  land  purchased,  .... 
is   fraudulent,  and  equity  will   relieve 

against  the  purchase.  Dudley  v.  Little,  T.  Cushing  v.  Longfellow,    36  Me. 

a  Ohio  504;  15  Am,  Dec.  575.  306;  Donuel  v.  Bellas,  34  Pa.  St.   157. 

3.  Pearson  v.  Robinson, 44  Iowa  413.  In  Kanias,  where  the  land  is  bid  off 

8.  Jury  Ti.  Day.  54  Iowa  573,  by  the  officer  for  the  county,  il 


8.  Jurj 
4.  Dav 


s  the  following  McGuire,  14  Kan.  :  ^ 

language :  "  There  were   three  bidders  In   North   Carolina,  the  purchast 

«t  the  tax  sale  and  they  did  not  bid  will  get  no  title  when  he  has  not  ot 

Against  each  other.    And   this  constt-  served  the  mandate  of  the  statute,  t 
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paj  tbe  amount  of  the  taxes  immedi-  corresponded  with  the  actual  amount 

atelj,  take  a  receipt  from  the  Bheriff,  produced  by  the  sale. 

and  have  the  same  registered.    Hays  v.  In    Sutton   t.    Nelson,  to   S.  &  R. 

Hunt,  85  N.  Car.  303.  (Pa.)  33S,  it  was  held  that  if  the  pur- 

In  Indiana,  where  the  officer  accepts  chaser  neglected  to  file  the  bond  with- 
in payment  Tor  the  lands  sold  a  "  ditch  in  two  years  after  the  sale,  he  acquired 
certificate,"   and   is   subsequently  sued  no  title. 

under  ^  6461;,  R.  St.,  of  that  state,  which  In  later  cases,  however,   it  has  been 

-renders  him   liable  to  the  holder  of  the  held  that  the  word  "file"  was  used  in 

certiiicate  of  sale,  when  (he  taies  for  the  case  just  mentioned   cBrelessly  for 

which  the  lands  are  sold  have  been  pre-  the  word   "  deliver,"  on  a  supposition 

viously  paid,  he   is   not  estopped  from  that  the   one  would  follow  the  other 

showing  that  the  certificate  was  not  a  as  a   matter   of   course.     It,  then,  the 

cash  payment  and  that  he  had  no  au-  purchaser     has    performed     his  part 

thority  to  receive  the  same.     And  fur-  by  giving  the  bond,  the  omission  of 

ther.  In  such  a  case,  the  purchaser   is  the  officer  to  file  it  will  not  vitiate  the 

bound  to  know  that  the  officer's  act  was  title.  White  v.  Willard,  1  Watts  (Pa.) 

unauthorized,   and   a   subsequent   pur-  43;  McDonald  f.  Maus,  8  Watts  (Pa.) 

chaser  of  the  certificate  of  sale  occupies  364;    Burns   v.   Lyon,   4   Watts   (Pa.) 

00  better  position  than  the  original  pur-  363:  Dreisbach  r.   Berger,  6  W.  &  S. 

<haser.  Baldwin  v.Shill, 3  Ind.App. 391.  (Pa.)  564. 

PeniUTlTaitla  —  Snrplna    Bond. —  In  Failure  to  give  the  bond  on  the  pur- 


J'enmy/vaHia,  by  statute,  if  there  is  a  chase   of  unseated  lands,  and  paying 

surplus  above  taxes  and  costs,  the  officer  the  whole  purchase  price  to  the  officer, 

Js  authorized   and   required   to   take  a  are  irre^larities  which  are  cured  b^ 

bond  for  this  from  the  purchaser.  Don-  the   limitation    in    the   Peansylvanta 

nel  V.  Bellas,  34  Pa.  St.  157.  Act  of  April  3d,  1804.  Refers  v.  John- 

Gencrally  speaking,  the   bond  Is  in-  son,  67  Pa.  St.  43. 

dispensable  to  the  validity  of  the  sale.  The   receipt   of  the   officer  for  the 

Cuttle  II.  Brockway,  24  Pa.  St.  145.  bond  is   competent  evidence   that  the 

And   payment  of  the  whole  amount  bond  was   given,     Fager  v.  Campbell, 

<>f  the  purchase -money  cannot  betaken  c.  Watts  (Pa.)  J87;  White  i>.  Willard,  i 

«s  a  substitute  for  the  bond.     Connelly  Watts  (Pa.;  42;  Dreisbach  v.  Berger,6 

- .  Nedrow,  6  Watts  (Pa.)  451 ;  but  It  W.  &  S.  (Pa.)  564.     And  as  it  thus  be- 

"'■'■'"""'  -  -'  •  ■  -  -■  comes  friaa  facie  evidence,  it  must, 
in  the  absence  of  rebutting  proof,  like 
all  frima  facie  evidence,  be  deemed 

).  (Pa.)338.         '            '  conclusive.     Robinson  w.  Williams,  6 

And   where   the  officer  charges  too  Watts  (Pa.)  281. 

much   costs,  and  thus  uses  the  whole  The  same  is  true  of  a  recital  in  the 

«mount  of  the  purchase -money  to  pay  officer's  deed,  that  a  bond  was  given, 

the   taxes   and   costs,  whereas   upon   a  Devinney    v.    Reynolds,    1     W.  &  S. 

correct   calculation  there   would   have  (Pa.)  318. 

been  a  surplus,  for  which  it  would  have  But  proof  is  not  admissible  by  the 

been   necessary   for   the   purchaser   to  oath  of  tbe  officer  that  the   bond  had 

give  bond,  his  not  having  done  so  under  been  given  and  filed  in  the  proper  of- 

Ihe  circumstances   will   not   aifect   his  fice,  without  preliminary  evidence  of  a 

-title.      Gibson    v.    Rabbins,    9   Watts  search  for  the  bond  and  its  loss.  Dreis- 

<Pa.)  156.  bach  v.  Berger,  6  W.  &  S.  (Pa.)  564. 

If  a  bond  was  given,  although  for  an  Where  the  deed  contains  a  receipt 

amount  which  did  not  exactly    corre-  for  the  cost  of  a  bond,  it  wilt  be  pre- 

spond  with  the  actual  surplus.  It  will  be  sumed,  after  a  lapse  of  nearly  thirty 

attributed  to  the  mistake  of  the  officer,  years,  during  which  time  the  purchaser 

and  will   not  aflect  the  title.     Prick  v.  has  paid  the  taxes,  that  the  bond  was 

Slerrett,  4  W.  &  S.  (Pa.)  369.  given  as  required.     Lackawanna  Iron, 

And  in  Turner  v.  Waterson,  4  W.  &  etc.,  Co,  v.  Fales,  55  Pa.  St.  90.  See 
S.  (Pa.)  171,  it  Is  held  that  the  recital  also  Huzzard  v.  Trego,  JJ  Pa.  St.  o. 
In  the  deed  of  the  amount  for  which  the  But  in  ejectment  for  the  land,  where 
land  was  sold,  is  not  conclusive  evidence  the  officer's  deed  recited  the  payment 
of  the  fact.  But  the  purchaser  may  of  the  purchase- money  in  full,  a  re- 
show  by  the  sale  book,  and  by  parol  ceipl  for  which  was  appended  to  it, 
evidence,  that  it  brought  a  different  but  did  not  recite  a  surplus  bond,  it 
sum,  and  that  the  bond  given  by  him  was  held  that  no  presumption   that  ■ 
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lation  for  credit  before  the  sale,  it  seems  the  fact  that  the  pur- 
chase price  was  not  promptly  paid,'  or  that  the  officer  received 
the  promissory  note  of  the  purchaser  for  part  of  the  purchase- 
money,  will  not  invalidate  the  sale .■  Where  the  law  requires  the 
sale  to  be  made  to  the  "highest  bidder,"  this  method  must  be 
pursued  and  the  oflicer  may  not  substitute  another  person  there- 
for.' By  the  "highest  bidder"  in  these  statutes  is  ordinarily 
meant  the  one  who  will  pay  the  taxes  and  the  incidental  expenses, 
for  the  least  quantity  of  the  land* 

e.  Proceedings  after  Sale — (i)  Report  and  Record. — The 
statutes  provide  for  a  report  by  the  officer  of  his  proceedings  in 
the  tax  ^e.  The  return  usually  is  required  to  recite  the  fact  of 
notice  of  sale,  the  time  of  sale,  the  quantity  of  land,  or  the  estate 
therein  sold,  the  name  of  the  purchaser,  and  the  amount  of  the 
bid.  These  requirements,  as  well  as  that  in  regard  to  the  time  in 
which  the  return  is  to  be  made,  are,  as  a  general  rule,  mandatory.* 
If  the  officer  omit  to  append  to  his  return  the  affidavit  prescribed, 
or  if  he  omit  from  the  affidavit  a  material  or  substantial  portion 

bond  was    given    would    nriBe  either  der  shsll  be  the   purchaser,  and   then 

from   lapse  of   time,  the   pa/mcnt  of  shows  that  M.  was  the  purchaser,  this  is 

taxes,  or  the  dutj  of  the  oHicer  to  see  evidence  that  M.wasihe  highest  bidder, 

(hat  a  bond  was  given,  as  against  the  Smith  v.  Messer,  17  N.  H.  410. 

evidence  In  the  deed  that  the  whole  4.  Lovejo^r  ^- L""')  48  l^e.  378. 

bid    was    paid   in    monej,   and    that,  B.  In   Maine,  the  sale   is   invalid  if 

therefore,  no  bond  for  the  surplus  was  the  collector's   return  does  not  show 

given.     Alexander  r.  Bush,  46  Pa.  St.  that   he   gave  the   required   notice  of 

61.     As  to  the  contents  of  Uie  bond,  the  time  and  place  of  sale,  or,  if  when 

see   Bartholemew  v.  Leech,  7   Watts  the  whole   tract   Is   sold,  it  does  not 

( Pa.)  471.  state  that  this  course  was  necessary  to 

1.  Anderson  v.  Rvder,  46  Cal.  135  ;  pay  the  taxes  due.     Lovejoy  v.  Lunt, 

Mania  v.  Elliott,  51  Cal.  S.  48  Me.  377. 

S.  Longfellow  !>.  Quimby,  39  Me.  196.  A  failure  of  the  officer  to  state   in 

In  this  case  the  sale  was  on  the  usual  his  report  the  estate  in  the  lands  sold 

terms  forcash,  and  there  was  no  under-  bj   him,  when   required,   renders  the 

standing  that  the  officer  should  not  call  sale  absolutely   void,  although   in   all 

on  the  purchaser  for  the  money  until  it  other  respects  regular  and  valid.  Brax- 

wBs  wanted.     After  the  sale,  the  pur-  ton  v.  Rich,  47   Fed.  Rep.  178;  Jones 

chaser  paid  a  part  of  the  consideration  v.  Dils,  18  W.  Va.  7C9. 

and  gave  his  note  for  the  balance  ;   the  Section  175,   Rev.  Stat.,  District  of 

ofEcer  having  no  occasion  for  the  money  Columbia,   requiring  the  collector  to 

and  considering  the  note  as  good  as  the  report    the    sale   to   the    recorder  of 

common  currency  of  the  country.    The  deeds,  is  not  superseded  by  the  act  of 

court  said  that  this  was  unlike  the  case  the  legislatlveasseitibly  of  the  District 

where  a  stipulation  Is  made  before  the  of  Columbia,  Aug,  33d.  1871  ;  and   the 

sale  that  credit  is  to  be  given  to  the  pur-  District  is  estopped  from  enforcing  a 

chaser.     Here  the  officer,  as  such,  was  sale  of  which  there  has  been   no   re- 

Bccounlable  forthe  whole  sum  for  which  port  to  the  recorder,   as  agaihst  one^ 

the  land  was  sold,  and  the  taking  of  the  who  afterwards  purchased  the  land  for 

note  for  a  part  of  the  purchase -money  the   full   value   thereof,   and    without 

was  a  matter  between  the  plaintiff  and  notice  of  the  sale.     King   v.    District 

himself  in  his  private  character.  of    Columbia,   McArthur  &    Mackey 

>.   Keene  n.  Houghton,  19   Me.  368;  <D.  036. 

Bean  v.  Thompson,  19  N.   H.  190  ;  49  The  Missouri  Revenue  Act  of  1847 

Am,  Dec.  154;  Cardigan  ii.  Page,  6  N.  requires   the  officer  after  the   sale   to 

H.  183.  return   the  certified  list   furnished  by 

Where  the  record  of  the  sale  shows  the  register  with   a  note  to  each  tract 

that  its  terms  were  that  the  highest  bid-  or  lot,  showing  the  disposition  made 
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of  it;  it  sold,  to  whom,  and  the  state,  providing  that  "the  courts  ahnll 
amount  bid,  etc.  Merelj  writing  a  apply  the  same  liberal  principles  in 
name  opposite  the  tract  is  no  com-  favor  of  such  titles  as  in  sales  b/  eie- 
pliance  with  the  requirement,  and  cution."  Wolfe  v.  Murphj,  60  Mlsi. 
does  not  afford  the  information  re-  1.  But  it  was  otherwise  before  the 
quired  by  the  law,  nor  fulfill  its  pur-  adoption  of  this  congtitutional  pro- 
pose. Dooohoe  r.  llartless,  33  M0.335.  vision.       Flopkins     -v.     Sandidge,     31 

In   North    Carolina,   if   the   sheriff  Mies.  668. 

fails  to  return  the  land  sold  according  In  Teunraaee,  a  failure  of  the  officer 

to   the   requirenientB  of  the   Revised  to  make  a  return  of  the  order  of  sale 

Code,    ch.   19,  f)    91,  the    sale  is  im-  in  due  time  as  required  by  the  statute, 

perfect  and  may  not  be  perfected   by  will  not  affect  the   rights  of  the  pur- 

hls  afterwards  doing  the  act.     Doe  v.  chaser.   Brien  v.  O'Siuiughnesy,  3  Lea 

Allen,  67  N.  Car.  346.  (Tenn.)  714. 

In  Neai  Hamfsiire,  a  copy  of  the  Nevi  hgrsty  Stat.  1879  (Laws  340), 
sale  must  be  lodged  with  the  town  amended  March  12,  1880  (Supp.  Re- 
clerk  within  ten  days  after  the  sale,  vision  993,  4  67).  in  regard  to  sales  of 
btit  the  account  of  the  sale  need  not  land,  does  not  require  that  the  return 
be  made  by  the  collector  himself.  It  shall  show  the  time  of  sale  or  an  ad- 
is  sufficient  if  he  leaves  with  the  proper  journment.  These  matters  may  be 
officer  a  copy  as  stated  by  his  clerk,  if  supplied  bv  proof  aliunde.  Nor  are 
such  copy  be  attested  by  himself,  copies  of  the  certificates  of  sale  or  ad- 
Cardigan  V.  Page,  6  N.  H.  181.  joumment,  with  an  affidavit  that  the 

A  failure  of  the  sheriff  to  return  a  copies  are  true,  required  to  be  en- 
list of  the  land  sold  within  ten  days,  nexed  to  the  return.  A  copy  of  the 
as  prescribed  by  the  West  Virginia  notice  of  the  sale,  however,  is  necessary. 
Act,  ch.  31, 1)  31,  and  a  failure  of  the  State  v.  Landis  Tp.,  jo  N.J.  L.  374. 
recorder  to  note  the  time  of  filing  such  In  Nevi  Hamftkire,  the  omission  o( 
list  as  required  by  the  same  statute,  the  officer  to  lodge,  within  the  ten  days 
render  the  sale  Invalid.  De  Forest  v.  required,  with  the  town  clerk,  the  news- 
Thompson,  40  Fed.  Rep.  375.  papers  containing  the  advertisements 

Section  59  of  the  Nebraska  revenue  of  the  sale,  will  not  avoid  the  sale,  the 

law  does  not  require  the  treasurer   to  statute  in  this  regard  being  deemed  di- 

file  his   return   of   lands   sold   in   the  rectory  merely.     Smith  t.  Messer,   17 

clerk's  otKce  of   his  county  until  the  N.  H,  420.     Sec  also  Cahoon  v.  Coe, 

amount  bid  therefor  has  been  collected  $i  N.  H.  ci8.     And  where  the  original 

and  paid.  Richaidson  County  v.  Miles,  papers  relating  to  the  sale  filed  in  the 

7  Neb.  118.  clerk's  office  are  destroyed  by  fire,  their 

The  effect  ol  the  Michigan   Comp.  contents   may  be   established   by  any 

Laws  of  1871,^1129,  is  that  the  sale  secondary   evidence,   where   the   case 

shall  not  be  void  because  a  return  can-  from  its  nature  does  not  disclose  the 

not  be  found  in  the  proper  office,  un-  existence  of  other  and  better  evidence, 

less  ft  is  shown  that  the  return  never  and  it  is  not  necessary  in  such  a  case 

existed.      Upton      v.      Kennedy,      36  that   the   record   should   be   made  up 

Mich.  115.  anew  under  the  direction  of  the  court, 

In  Rhode  Island,  the  collector's  re-  and  copies  only,  used.      Such  records 

turn  is  not  invalidated  by  an  omission  are  not  proper  records  of  the  court,  but 

to  state  the  fact  of  notice  or  the  amount  are  merely  deposited  in  the  clerk's  of- 

of  the  bid,  provided  the  claimant  under  ftce.     Wells  i>.  Jackson  Iron,  etc.,  Co., 

the  deed  can  in  any  way  prove  a  com-  47  N,  H.  235.     Parol  evidence  that  the 

pliance  with  the  statute  in  these  par-  collector  made  a  return  of  his  proceed- 

ticulars.    Thurston    v.    Miller,   10   R.  ings  to  the  clerk's  office  ten  days  after 

I.  3j8,  the  sale,  as  required  by  ch.  40,  4  15  of 

In   Misiissippi,  the  failure   of   the  Revised   Statutes  of  Rhode   Islank,  is 

officer  to  make  and  file  with  the  clerk  admissible.     Thurston  v.  Milter,  10  R. 

of  the  chancery  court  separate  lists  of  T.  3(8. 

the  land  sold  on  or  before  the  first  Mr.  Cooler  says:  "The  making  of 
Mondav  of  April  following  the  sale,  as  this  report  is  important  to  the  land- 
directed  by  section  40  of  the  Revenue  owner  If  his  right  to  redeem  is  to  de- 
Act  of  1^8  of  thst  state,  does  not  pend  upon  or  to  be  ascertained  by  It, 
aSect  the  title  of  the  purchaser  at  the  and  then  the  failure  to  make  it  will 
sale,  the  purchaser  bring  protected  by  be  fatal.  .  .  .  But  where  the  case 
•  4  8,  art.  13,  of  thexonstitutton  of  that  Is  such  that  a  report  is  of  no  impor- 


>y  Google 


Tumim.  TAXATION.  lAmit. 

thereof,  there  is  ground  for  setting  aside  the  sale  and  restraining 
the  execution  of  a  deed  in  pursuance  thereof.'  The  provisions 
that  the  officer's  return  shall  be  recorded  and  filed  are  also  imper- 
ative.* 

(2)  Confirmation. — In  some  of  the  states,  the  sale  must  be  re- 
ported to,  and  confirmed  by,  the  court.  Judicial  confirmation  of 
the  sale,  when  required  by  law,  is  essential  to  a  valid  tax  title,* 
No  one  is  to  be  heard  to  oppose  the  confirmation  who  is  not 

tance  to  the  landowner,  he  would  prob-  to  be  neither  io  form  nor  {n  Kubstance- 

ablv   not   he  beard  to  complain   of   i  the  aDidavit  required  iiy  law.     To  same 

faifure  to  make  a  return  or  of  errors  effect,  «ee   Hays  v.   Healherly,  36  W. 

or    imperfeclionB    in     it."   Cooley  on  Va.  613. 

Taxation  (id  ed,),  ch.  iv.,  p.  513.  I.  Acm  3~ort  Laws  1874,  ch.  610,  a& 

As    to    amending    the    return,    see  amended   by   New   rori  Laws    iSSo, 

French  o.  Edwards,  5  Sawyer  (U.S.)  ch.  506,   providing  that  within  thirty 


Jaquith    v.    Putney,    48    N.    H.  days  after  the  sale  the  supervisors  by 

138  ;  Taft  t'.   Barrett,  58  N.   H.  447  ;  whom  the  Bale  is  made  shall  file  a  du- 

Morrison  v.  St.  Louis,  etc.,  R.  Co.,  96  plicate  certificate  In   the  office  of  the 

Mo.  6oi.  treasurer,  is  imperative,  and  a   failure- 

For   further    illuetrationE    of    these  to  file  the  cerCilicate  within  that  time 

Erincipies,  see  Beale  v.  Brown,  6  Mac-  invalidates  the  sale.     Dykman,  ].,  dis- 

ey  (D.  C.)  574;  Pinkham  v.  Morang,  senting.     Tilden  v.  Duden  (Supreme 

40  Me.  587;  Shimmin  v.  Inman,  16  Me.  Ct.),  i  N.  Y.  Supp.  39]. 
m8;  Orr   v.  Wilej,  ig   W.    Va.    150;         In  West  Virginia,  it  is   the  official 

Green  o.  Craft,  18   Miss.  70 ;    Ives  v.  duty  of  the  recorder  to  note  in   his  of- 

Lynn,  7  Conn.  505;  Sumner  v.  Sher-  fie e  the  day  on  which   the  sheriff  r 


man,  13  Vt.  609;  Lane  f,  James.  Ij  VL  turned  thereto  his  list  of  sales  of  land 
483;  Giddings  v.  Smith.  15  Vt.  357;  and  the  certificate  of  the  oath  attached 
Judevine  v.  Jackson,  18  Vt.  470;  Rich-    thereto.     If  he  fails  to  malte  such  note 


ardson   r.    Dorr,  5   Vt.   q\    Culver   v.  so  that  his  office  does  not  show  v 

Hayden,  1  Vt.   359;   Coit  ii.   Wells,  1  suchlist  wasreturnedby  thesheriff.this 

Vt  318;   Spear   v.   Ditty,  9   Vt,   38a;  omission  Is  such  a  fact  appearing  upon 

Isaacs  V.  Shattuck,  11  Vt  668;  Carpen-  the  face  of  the   proceedings  of  record 

ter  V.  Sawyer,  ly  Vt  131.  in  the  office  of  the  recorder  as  renders 

Fallura  t«  BlKU  Ratuni. — In  Vermont,  Invalid   any   deed  be   may  make  to  ■ 

the  statute  requires  that  the  return  of  purchaser  of   the  land   sold  for   such 

the  proceedings  of  the  collector  shall  taxes.     Barton  v.  Gilchrist,  19  W.  Va. 

be  signed  by  him.     Where  the  record  313;     Simpson   v.    Edmlaton,    2X    W. 

showed  a  return   of  the   sale,  then   a  Va.  675;   McCallister  v.  Cottrifle,  34 

minute  of  the  adjournment  of  the  yen-  W.  Va.  173. 

due,  and  then  a  minute  that,  It  being  In  Vervtcnt,  the  collector  of  a  par- 
found  at  the  time  to  which  the  vendue  tlcular  land  tax  must  cause  his  return 
was  adjourned  that  all  the  land  was  of  his  proceedings  to  be  recorded  in 
sold  and  no  mistakes  made,  the  vendue  the  office  of  the  town  clerk  within 
was  dissolved,  and  the  collector  signed  thirty  days  after  the  sale,  whether  the 
the  minutes  of  adjournment  and  disso-  vendue  was  dissolved  on  that  day  or 
lution  only,  it  was  held  that  this  could  not  Taylor  v.  French,  19  Vt,  49. 
not  be  deemed  a  signing  of  the  anterior  In  JVew  tiamifkire,  if  the  return  of 
proceedings,  and  that  the  defect  was  the  officer  of  his  proceedings  in  inak- 
latal.  Tavlor  v.  French,  19  Vt.  49.  ing  the  sale,  is  put   upon   file  in  the 

1,  Jackson  v.  Kittle,  34   W.  Va.  307.  clerk's  office,  it  is  not  necessary  that  it 

In  this  case   the   statute   required  the  should  be  copied  into  the  record.  Gib- 

sherifT's  affidavit  to  the  list  to   be   in  son  -o.  Bailey,  9  N.  H.  168. 

this  form:  "  I  am  not  now,  nor  have  I  8.  Boon  v.  Simmons,  88  Va.  3,^9. 

at  any  titnt  been,  directly  Or  indirectly  Where,  at  B  sale  under  the  <4r^a«ja« 

Interested  In  the  purchase  of  said   real  "Overdue   Tax  Act"  of  March    12th, 

estate,"  etc.     In   the   affidavit  objected  iSS[,  lands  are  stricken  oS  to  the  state 

to  the  words  Italicized  in  the  prescribed  by  the  commissioner,  the  state  iamerelj 

affidavit  were  omitted,  and  it  was  held  a  preferred  bidder,  and  no  title  passes. 
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adversely  interested.*  The  decree  should  describe  the  sale  accu- 
rately, so  as  to  leave  no  room  for  doubt  that  the  sale  in  ques- 
tion was  before  the  court,  and  by  it  acted  upon.*  Where  a 
decree  is  made  by  a  court  not  legally  constituted,  but  subse> 
quently  a  deed  is  executed  in  pursuance  of  the  sale  by  order  of 
Hic  proper  court,  and  an  order  for  possession  entered,  this  is 
tantamount  to  a  confirmation,  and  validates  the  title.*  The  court 
will  refuse  to  confirm  the  sale,  if  it  is  shown  that  the  purchaser 
was  guilty  of  fraud,* 

(3)  Certificate. — As  a  rule  the  statutes  make  a  proper  certificate 
of  sale  a  part  of,  and  essential  to,  the  sale.'    It  ts  usually  required 

SI    s 

Under  ch.  384,  ^  63,  Maryland  Act  t.  Holmes,  71  Md.  ao.  Until  such  proof 

1871,  providing  that  the  court  shall,  ir  isofTeredbv  theassallingpartj'.thesale, 

the  proceedings  appear  to  be  regular,  if  ratified  and  conRrmed,  stands  good 

etc.,  order  notice  to  be  given  to  all  par-  and  eSecttve   by  operation  of  the  stat- 

ties  by  advertisement,  to  show  cause  ute ;  but  where  it  is  affirmatively  shown 

nhy  said  sale  shall   not  be  ratified  and  that  no   legal  or  sufficient  notice  was 

confirmed,  and  if  no  cause  be  shown  given  of  the  time  and  place  of  sale,  the 

agftinst  the  ratification,  the  sale  shall  /ri'mayacie  effect  of  the  order  of  ratifi- 

be  ratified  and  confirmed ;  but  If  good  cation  is  overcome,  and  the  whole  pro- 

cau»e.  In  the  judgment  of  said  court,  be  ceeding  is   there^  rendered  null  and 

shown  tn  the  premises,  said  sale  snail  without  effect.     Steuert  v,   Mej'er,  j4 

be  act  aside,  the  judge   maj'  set   aside  Md.  454. 

tuch  sale  without  said  hotice  by  adver-  The  loss  of  such  order,  If  properljf 

tisement.  If  he  finds  upon  the  prelimi-  proved,  will  authorize  the  admission  of 

nary  examination  that  the  proceedings  secondary    evidence    of    its    contents. 

are  not  regular  and  in  conformity  with  And,  although  the  docket  entries  show 

law.     Matter  of  Tax  Sale  of  Lot  No.  that  an  order  of  ratification  was  filed, 

17a,  43  Md.  ig6.  it  can  only  be  determined   that  it  was 

This  order  to  appear,  etc.,  is  not  final  such  an  order,  when  its  contents  are 

and  conclusive;  Irregularities  upon  the  made  to  appear.     Cooper  v.  Holmes, 

fiice  of  the  proceedings  in  relation  to  71  Md.  11. 

the  sale  are  open  to  examination  at  the  1.  Black  ti.  Percifield,  1  Ark.  471. 

final  hearing  for  ratification.      Prince  1.  Northrup  !>.  Devore,  11  Ohio  3^9. 

Geoi^e's  County  v.  Clarke,  36  Md.  ao6.  In  this  case  the  sale  was  made  on  the 

Id  Ariamat,  it  is   held  that  all  in-  loth  day  of  November,  and  the  order 

qufry  as  to  the  validity  of  the  tax  title  of  confirmation  described  a  sale  made 

is  cut  off  by  a  decree  confirming  the  on  the   loth,   nth,  and    nth   days  of 

sale  under  which  the  title  was  acquired.  December.    The  court  held  that  the 

Boehm  v.  Botsford,  51  Ark.  400.     See  order    afforded   no  evidence  that  the 

also  Worthen  v.  Ratcltffe,  4a  Ark.  330.  sale  of  November  was  ever  acted  upon 

But  In  Maryland,  where  the  statute  bji   the    court,   and,   consequently,    it 

confers  upon   the  courts  designated   a  passed  no  title. 

•pecUlandlimitedjurisdtction,although  B.  Miller  v.   Reynolds  <Ark.  1890), 

the  Bale  mav  be  confirmed  by  the  court,  13  S.  W.  Rep.  597. 

the  order  of  confirmation  operate*  only  ft.  Hunt  t.  McFadgen,  »o  Ark.  177. 

to  relieve  the  purchaser  of  the  onns  of  In  this  case,  the  purchaser   bid   off  ■ 

proof,  and   to  cast  the  onus  of  showing  certain  tract  of  land  for  the  taxes  due, 

the  illegality  of  the  proceeding,  upon  and  refused  to  pay  the  same,  whereby 

the  party  resisting  the  sale.   The  effect,  the   ofiicer  was   compelled   to  reoffer 

therefore,  of  the  order  of  ratification  Is  the  land,  and  the  same  party  bid  ofF  a 

only  ^ri'NiayacrV  in  support  of  the  sale,  larger  quantity  of  the  same  tract  for 

notconclusive;  the  sale  under  the  order  the  same  taxes.    This  wasconsidereda 

of  confirmation  affording  evidence  of  a  fraud  upon  the  owner,  and  the  court 

good  title  until  successfully  assailed  by  refused  to   sanction   and   confirm  the 

evidence  showing  illegality  in  the  pro-  sale, 

ceeding*   upon  which  It  is    founded.  B.  The  act  of  Congress,  1863,  pro- 

ago 
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to  recite  the  fact  of  sale,  the  name  of  the  purchaser,  a  description 
of  the  property,  and  the  time  when  the  purchaser  will  be  entitled 
to  a  conveyance.*  The  certificate  must  be  executed  at  the  time 
of  the  sale,  or  at  least  within  such  time  thereafter  as  may  be  rea- 

viding'  for  the  levy  and  collection  of  to  establish  the  amount  of  taxes  due 

a  direct  tai,  contemplates  a  certificate  upon  the    lands    covered  tfaerebj,  for 

in  cases  where  the   l/nited  Slates  was  the  year  for  which  the  sale  was  made, 

the   purchaser   as   fully  as  where  the  Lee  v.  Breezly,  54  Iowa  660.     And  it 

purchase  was  made  by  another.  Cootey  is   competent   evidence   to    show    the 

V.  O'Connor,  li  Wail.  (U.  S.J  391 ;  De  manner  of  sale,  etc.,  when  offered  br 

Treville  -r.  Smalls,  98  U.  S.  ^17.  And  either  party;  but  where   there  is  a  di(- 

the  certificate  Is  valid,  though  signed  ference  tietween  the  certificate  and  the 

by  only  two  of  the  three  commission-  record  of  sale,  the  former  must  yield 

ers.      Cooley   v.  O'Connor,   is  Wall,  to  the  latter.     McCreadyf.  Sexton,  39 

(U.    S.)   391;    Billings   v.   Stariie,    ij  Iowa  356;  4  Am.  Rep.  114;  Henderson 

Fla.  397;  HillT'.  Vanderpool,  15   Fla.  Ti.01lver,33  lowasw  jClarkw.Thomp- 

laS.     A    certificate    under    the     Ohio  son,  37  jowa  536.     It  is  otherwise  in 

Act  of   1804,  signed  by  the  sheriff  as  Minngieta.     McQuode   v.  Jaffrmy,    47 

collector  and  not  as  sheriS,  is  valid.  Minn.  336. 

Sheldon  v.  Coales,  10  Ohio  378.  The  fact  that  two  certificates  are  is- 

In  Taylor's  Sts.,  Wisconsin,  I,  ni,  ch.  Sued  by  the  auditor,  one   reciting  that 

31,   p.  44O,  prescribing  a  form  for  the  he  had  sold  a  single  tract  for  a  named 

certificate,  the  words  at  the  end,  "ac-  sum,  and  the   other  that  at  the  same 

cording  to  the  facts."  are  no  partof  the  sale  he  had  sold  to  the   same  par^  six 

form,  but  simply  a  direction  to  the  of-  separate   parcels,    Including    the    one 

ficer  as  to  the  manner  of  filling  out  the  named  in  the  first  certificate,  for  a  cer- 

certiticate.     Manseau   v,   Edwards,  53  tain  other  and  larger  sum,  will  not  de- 

Wis.  4S7-  BtTOy  the  effect' of  the  first  certificate 

Oartlfleat*    aa    Srldanea. —  Missouri  as  prima  facie  evidence  of  the  facta 

Rev.  Sts.,  1879,  $  6836,  makingthe  cer-  sUted   therein.     Bennett   v.  Blatz,  44 

tifiCBte  prima  facie    evi '                 '     '  "" 
facts  therein  recited.  Is  n 

tlonal  as  impairing  the  right  of  trial  by  fade   effect  given  it  by  statute,  even 

jury.     State  u.  Van  Every,  75  Mo.  530.  where,  on  account  of  Its  loss   or   de- 

In  Califoruia.  the  certificate  is  not  struction,  its  contents  are  proved  by 

evidence   of  any  matters  not  therein  parol.      Mitchell    v.    McFarland,     47 

recited,  nor  of  any  matter  necessarily  Minn.  535. 

preceding  its  valid  existence.     Hall  v.  The   certificate  cannot   be   used   to 

Thelsen,  61  Cal.  534.  prove   the  jurisdiction   ot   the   officer 

And  In  New  Tori,  the  certificate  is  making  the  sale.     Smith   v.  Rjan,  88 

-only  presumptive  evidence  of  Ibe  facts  Ky,  636. 

required   by   the   statute.     Overing  t>.  Where  the  certificate  falls  to  recite 

Foote,  43  N.  Y.  390.  any  matter  which  under  the  law  is  a 

The  certificate  which,  by  the  act  ot  matter  ot  substance,  it  is  invalid  as  a 

Congress,  1863,  the  board  of  tai  com-  statutory  certificate  of  sale  and  a  coo- 

miasioners  is  required  to  give  to  pur-  vejance,  and  is  Incompetent  evidence 

-chasers,  is  prima  facie  evidence,  not  for  any  purpose  in  the  case.    FBrahaia 

merely  of  the  regularity  of  the  sale,  v.  Jones,  31  Minn.  7 ;   GilfillaD   v.  Ho- 

but  also  of  its  validin,  and  of  the  title  bart,   35    Minn.    1S5;   Vanderlinde    i-. 

of  the  purchaser.  DeTreville  v.  Smalls,  Canfielcl,  40  Minn.  541. 

98  U,  S.  517;  Keely  v.  Sanders,  99  U.  Tennessee   Act   of  1844,  ch.  93,  ^   t, 

S.   441;    Sherry   v.   McKinley,   99  U.  giving  effect  to  a  sheriff's  deed,  does 

S.  496.  not  operate  to  give  any   special    force 

And  under  the  Ifebraska   Rev.  Law  to  a  certificate  of  sale;  such  certificate 

of  1869,  the  certificate  is  presumptive  must  be  accompanied   by  proof  of  all 

evidence  of  the  regularity  of  all  prior  the  requirements  to  constitute  a   valid 

proceedings,  including  the  assessment,  sale.      Quinby    v.    North     American 

equalization,   levy,  advertisement  and  Coal,  etc.,  Co.,  a  Heisk.  (Tenn.)  596. 

sale,    and   payment    of    the  purchase  1.  DMOilptloii.  —  Lyon    County      xr. 

price.  Bryantr.Eatabrook,  16 Neb. 117.  Goddard,   33   ICan.    3S9;    Murphy    c 

In  loiua,  the  certificate  is  admissible  Hall,  68  Wis.  303 ;  Reiahart  v.  Oconto 
400 
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sonably  necessary  for  the  purpose,  and  if  not  executed  until  after 
many  years,  it  is  of  no  effect.*  The  certificate  does  not  pass  title 
to  the  land,  but  is  simply  evidence  that,  the  holder  has  the  right 
to  acquire  a  title  by  deed,  or  to  receive  the  money  necessary  to 
effect  redemption.*  The  owner  of  a  valid  certificate,  to  whom  a 
deed  fatally  defective  in  form  has  been  issued,  and  who  has  never 
been  in  actual  possession  of  the  land,  may  compel  the  execution 
of  a  proper  deed  by  mandamus*  It  is  essential  to  the  validity 
of  a  certificate  executed  by  an  ofHcer  of  another  state  that  it  be 
shown  that  the  person  signing  it  is  the  officer  authorized  by  the  . 
laws  of  that  state  to  execute  it,  and  that  his  signature  thereto  is 
genuine.*  Under  some  of  the  statutes  the  certificate  is  required 
to  be  recorded ;  where  no  time  is  fixed  for  this  act,  it  must  be  done 
within  a  reasonable  time.*  The  certificate  is  not  a  negotiable  in- 
strument, and  the  owner's  interest  in  the  land  will  not  pass  by  a 
mere  delivery  of  the  certificate.*  In  general,  the  statutes  give 
the  purchaser  the  right  to  assign  his  certificate,'  and  an  assign- 
ment in  due  form  vests  in  the  assignee  all  the  right  and  title 

County,  69  Wis.  35a ;  Smith  v.  Blacic-  BUte,  and,  thererore,  not  taxable  under 

jtton,  81   Iowa  340;   Quinby  i'.  North  the  act  of  CongresB,  did  not  pass,  and 

American    Coa],    etc.,   Co.,   1   Heislc.  evidence  maj  be  Introduced  to  establish 

(Tenn.)  596.  the  ownership  of  the  state.     State   f, 

1.  Tlma  of  Bxaratlon.  —  Stewart  -v.  Pinckney,  as  S.  Car     " 
Minneapolis,    etc,   R.  Co.,  36  Min  "    " 

355;-Gilfillan  v.  Chatterton,  37  Min 

11;  S   Am.  St.  Rep.  810;  Kipp  v.  Hill,  13  Nev. +*. 
^  Minn.  188.  S.  Reeds  v.  Morton,  9  Mo.  878. 

9.  IntaTMt  uid  SlgUti  Curled  b7  tb*        >.  Mot  Naiotbtbla  UutmiMit.— Horo 

«atUlMt*.— Plemister  v.  Flemlster,  S3  v.  Garrv,  49  Wis.  464.    See  also  White 

Ga.  79.     The  certificate  does  not  con-  v.  Brooliljn,  I23  N.  Y.  ^3. 
ve^  a  legal  title,  but  It   to  evidence  of        T.  The  mere  wTltine  of  his  name  by 

an  equitable  title,  and  enables  the  pur-  the  purchaser  on  the  back  of  the  cer- 

chaser  to  call  In   the  legal  title.     Rice  tificate   is  not  an  indorsement  within 

V.  White,  8  Ohio  2t6;  Dolph  v.  Barney,  the  Comp.  Laws  of  New  Mexico,  sec- 

5  Oregon  191.  tion  3SS5,  providing   that   the   certlfi- 

The  certificate  given  under  the  73d  cate  "shall  be  assignable  bj  indorse- 
section  of  the  Alabama  Rev.  L^lw  of  ment ;"  the  terms  of  the  assignment 
1867,  does  not  convej  such  title  as  will  should  be  written  upon  the  instrument, 
enable  the  purchaser  to  maintain  eject-  as  well  as  the  name  of  the  assignor, 
ment,  within  two  years  after  the  sale.  And  one  to  whom  a  certificate  is  de- 
a^ainst  the  owner  remaining  in  posses-  livered  by  the  purchaser  with  his  name 
■ton,  Hibbard  -v.  Brown,  51  Ala.  469;  indorsed  thereon,  has  no  authority  by 
or  the  latter's  tenant,  or  to  recover  the  reason  of  such  delivery  to  write  a  tor- 
rents accruing.  Costley  v.  Allen,  56  mal  assignment  over  the  signature. 
Ala.  198.  Territoryf.  Perea  [N.  Mex.  1891),  30 

In  I<yvm,  the  holderof  the  certificate  Pac.  Rep.  938. 
has  a  lien  on   the   property,  and  may         But  under  section  S94  of  the  lovia 

maintain   an   action   to  enjoin  the  re-  Code,  providing  that  notice  to  redeem 

moval  of  buildings  therefrom ;  the  lien  from  the  sale  shall  be   given   by   "  the 

dates  only  from  the  judgment,  and  Is  lawful  holder  of  the  certificate,"  when 

subject  to  other  liens  attachinz  prior  to  the  purchaser  indorses  the  certificate 

its    rendition.     Phillips    v.  Myers,   55  in  blank  and  delivers  it  to  another  per- 

lowa  365.  son   with   the   intent   to   transfer    the 

Under  a  certificate  of  sale  of  Island  property  In  It,  such  person  is  the  law- 
lands  by    United   States  tax   commls-  ful  holder,  and  it  Is   immaterial   that 
sionero,  the   vacant  marshes  surround-  the  assignment  has  not  been  recorded 
Ing  the  island  being  the  property  of  the  In  the  office  of  the  county  treasurer 
35  C.  of  L.— 16                           401 
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under  section  888  of  the  code.    Swan  v.  the  assignee  must   show   affirmative Ijr 

Whaley,  7s  Iowa  faj.  that  he   is   a  bcna  fide  purchaser  for 

And  under  4  54,   eh.  33.   WUcomim  vahie.     Light   v.   West,  43   Iowa    138. 

Lawa  of  1859,  a   certificate   njlght   be  And  where  the  assignor  denies  that  the 

transferred  by  delivery  with  an  assign-  assignment  was  for  value,  and  contends 

ment    in    blank.      Hyde   v., Kenosha  that  it  was  for  another  purpose  than  to- 

County,  43  Wis.  129.  transfer  the  title,  he  must  establish  it. 

Under  a  statute  providing  that  the  Bird  v.  Jones,  37  Ark.  195. 
county  clerk  or  treasurer  may  assign        Klghts  of  AMlfnM  of  Origlnkl  C«rtUI- 

tiie  certificates  "  by  writing  his  name  oftt*  a*  Asalnat  Pnxcliaier  of  DnpUoaU. 

in  blank  on  the  back  thereof    .     .     .  — The  purchaser  of  a  duplicate  certifi- 

with  his  official  character  added,"  thej  cate   cannot  acquire  a  title  thereunder 

may  be  assigned  by  the  officer  stamp-  as  against  or  superior  to  that  of  a  sub- 

ing    his   name   and   official   character  sequent  assignee  of  the  original  certifi- 

upon  them  with  intenttoassign.Dreut-  cate,  who  purchased   it  and  obtained  a 

zer  V.  Smith,  56  Wis.  I93 ;  or  by  an  as-  deed  thereon  without  notice  of  the  is- 

signment  written  upon  the  face  of  the  sue  of  the  duplicate  or  of  the  rights  of 

certificate.  Potts  f.  Cooley, 56  Wis.4s.  the  holder  thereof.  Griswold  !■.  Wilson, 

In  Wisconsin,  one  to  whom  the  cer-  36  Iowa  i;6. 
tificale  has  been  assigned  by  the  pur-  Kersu  of  C«rUllo»M  In  Leg*l  Title. — 
chaser,  can  transfer  the  bame  only  "  by  Where  the  legsl  owner  of  the  land  be- 
B  written  assignment  Indorsed  upon  or  comes  the  owner  of  the  certificates- 
attached  to  the  same."  Jackson  r.  Jack-  covering  the  same,  and  afterwards  re- 
sonport,  56  Wis.  310.  Sute  v.  Winn,  leases  to  another  all  his  estate,  title, 
19  Wis.  304 ;  Horn  v.  Garry,  49  Wis.  interest,  and  claim,  in  and  to  the  land, 
464;  Smith  r.  Todd,  53  Wis.  459.  his  interest  therein  by  virtue  of  the  cer- 

Wisconsin    Laws   of   t364,   ch.   167,  tificate,  passes  with  the  legal  title  by 

prohibiting  the  county  treasurer  or  his  the  conveyance,  and  becomes  merged, 

deputy   from   purchasing   a  certificate  in  the  legal  title,  so  that  no  valid  tax 

held   by  the  county,  does  not  prohibit  deed  may  thereafter  be  issued  on  the 

the  treasurer  or  his  deputy  from  pur-  certificate.     Bennett  v.  Keehn,  57  Wis. 

chasing  a  certificate  from  any  other  581. 

party   than  the  county,  and  having  a        PnroIimM  huI  Aailfiun«nt  of  OratU- 

deed  issued  thereon  to  him.     Coleman  oata  by  Party  Boniid  tat  Um  Tazai. — In 

V.  Hart,  37  WU.  180.  Bassett  v.  Welch.  3i  Wis.  175,  It  was 

CsTtlflDBM  to  Oils  Parson — DaadtoAn-  held    that  where    the    certificate   has 

olliar. — Where  the  certificate  is  issued  been   purchased  and  assigned   by  the 

to  one  person  and  the  deed  to  another,  party  who  is  bound  for  the  tax,  the 

there  must  be  some  evidence  of  an  as-  assignee,  to  sustain  a  deed  issued  there- 

signment  of  the  certificate  by  the  origi-  on,  must  at   least  show  that  he  took 

nal  purchaser;  a  memorandum  at  the  without  knowledge  that  his  assignor 

foot  of  the  deed  below  the  signatures  of  was  so  bound.   But  whether  this  would 

the  clerk  and  witnesses,  with  no  intelli-  be  sufficient,  whs  not  determined. 
gihle  indication  that  it  was  a  part  of  the        The  mere  fact,  however,  that  one  is 

deed,  is   not  evidence   of   the   assign-  in  possession  of  land,  does   not  debar 

ment.    Florida  Sav.  Bank  v.  Britlain,  him  of  the  right  to  purchase  from  an- 

30  Fla.  507.  other  a  certificate  of  the  sale  of  that 

JltalfnniaiLt  oi  Kadamptlon — Bvldeno*  land  and  to  obtain  a  deed  Uiereunder 

to  alunr. — In   Woodman   v.  Clapp,  31  for  the  purpose  of  relying  upon  the 

Wis.  350,  the  certificate  on  which  adeed  same  as  color  of  title  under  the  statute, 

was  based  bore  this  indorsement  by  the  Stubblefield  v.  Borders,  92  f  11.  179. 
officer:  "  Received  of  J.  C.  t3-^S  i"  f"!'        Sniolnliic  AaaUninsiit. — Equity   will 

for  the  tai,  interest  and  costs  on  the  not,  as  a  rule,  interfere  to  restrain  by 

within  certificate."     It  was  further  in-  injunction  the  assignment  of  the  cer- 

dorsed   in  blank  by  J.  C.     It  was  held  tificate  where  the  property  Is  liable  to 

that  parol  evidence  was  competent  to  taxation,  on  the  ground  of   irregulari- 

show  whether  the  money  was  received  ties   In   the  assessment   and  levy,  and 

in  redemption  of  the  lands,  or  as  a  con-  the  sale,  unless  the  party  seeking  the- 

siderallon  for  an  assignment  of  the  cer-  relief   shall    first    pay   or   tender   the 

tificate.  amount  of  taxes  admitted  to  be  due. 

Fraud. — Where  fraud  in  the  sale  has  or  just,  or  which  the  court  finds  upoa 

been  established,  and  the  assignment  is  the  evidence  ought  to  be  paid.     Hage- 

alsD   alleged  to  have  been  fraudulent,  man  v.  Cloud  County,  19  Kan.  394. 
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acquired  by  the  purchaser  in  the  land,  but  no  more.*  And  the  cer- 
tificate in  the  hands  of  an  assignee  is  chargeable  with  all  the 
infirmities  that  would  affect  it  in  the  possession  of  the  original 
holder.*  After  assignment,  the  purchaser  may  not  be  reinvested 
in  his  ownership  by  fraudulently  procuring  the  certificate  to  be 
redelivered  to  him,  and  erasing  the  assignment,  and  having  a  deed 
made  to  himself.'  Where  the  owner  buys  his  own  land  at  an 
illegal  sale,  and  assigns  for  a  valuable  consideration  his  certificate, 
he  is  estopped  to  deny  the  title  of  his  assignee,  or  those  claiming 
under  him,  on  the  ground  that  the  sale  was  void.*  Equity  will 
not  decree  the  cancellation  of  the  certificate  at  the  instance  of 
the  owner  of  the  land  for  mere  irregularities  in  the  prior  proceed- 
ings, especially  where  he  makes  no  offer  to  pay  the  amount  of 
taxes  justly  and  equitably  due.'  Upon  the  death  of  the  pur- 
chaser, the  certificate  will  descend  to  the  heir  at  law.* 

XTI.  FOKFEITtrKE  FOB  HOUCOKFLUBOB  WiTE  TAX  LAWS  —  (See 
also  Tax  Titles) — 1.  The  Doctrine. — It  is  provided  by  statute  in 
some  of  the  states,  that  lands  upon  which  taxes  are,  or  ought  to 
be,  assessed,  shall  be  forfeited  to  the  state  in  case  of  the  failure  or 
refusal  of  the  owner  to  comply  with  specified  legal  requirements 
designed  to  facilitate  the  collection  of  the  revenue,' 

Omission  to  list  the  land  for  taxation,^  and  failure  to  pay  the 
taxes  within  the  time  prescribed  by  law  therefor,*  are  the  causes 
which  have  been  declared  by  statute  to  work  a  forfeiture  ;  and  in 
some  of  the  states  there  must  have  been  not  only  a  failure  to  pay 

1.  Blfbti    of   AaalinM.  —  Smith    v.  occupied  lands  and  to  promote  their 

St«phenEOD,45  lowB  645;  McCauslin  settlement.      Martin   v.  Snowden,   18 

V.    McGulre,    14    Kan.   134;    Bird   i/.  Gratt.  (Va.)  100. 

Jones,  37  Ark.  195;  Horn  r.  Garry,  49        S.  Staats  v.  Board,  10  Gratt.  (Va.) 

Wis.4&^.  400;  Halep.  Bmnscum,  10  Gratt.  (Va.) 

J.  iniiiiiiittea  In  CertUut*.— Watson  418;  Wilde  v.  Serpell,  10  Gratt.  (Va.) 

-J.   Pfaelps,   40   Iowa  4S1;     Besore  v.  405;  Marshall  v.  McDaniel,   iz  Bush 

Dosh,  43  Iowa  JM  ;  Light  v.  West,  43  (Kj.)  378;  Yokum   v.  Fickey,   37  W, 

Iowa  138;  Singer  Mfg.  Co.  i;.  Yarger,  Va.  762. 
II  Fed.  Rep.  487.  LUtUic  In  Oood  Fmltb.— When  a  tax- 

•.  Bird  V.  Jones,  37  Ark,  195.  pajer  in  good  faith  has  listed  the  lands 

4.  Klnsworlhy  i'.  Mitchell,  11  Ark.  as  his  own,  the  lands  are  not  forfeited 
145.  because  he  has  not  compiled  with  cer- 

5.  Craig  w.  Pollock,  5  Dill.  (U.S.)  tain  formalities  in  obtaining  title. 
449;  Wood  V.  Helmer,  10  Neb.  65.  Lohrs  v.  Miller,  11  Gratt.  (Va.)  451. 

«.  Rice  r.  White,  8  Ohio  2i6.  9.  In   Louisiana,   when   a   collector 

T.  Martin    v.    Snowden,    18    Gratt.  has  made  out  and   returned  the  delin- 

(Va.)   100-,  Kinney  v.  Beverly,  3  Hen.  quent  list  of  unpaid   [axes,  and  thiti  has 

&  M.  (Va.)  318;  Barbour  i^.  Nelson,  1  been  filed  according  to  law  in  the  office 

Litt.    (Ky.)    tf)\   Baker   ti.   Kelley,    11  of  the  auditor  of  public  accounts,  the 

Minn.   480;    Morrison   v.   Larkin,  36  title  to  the  lands  vests  in  the  state,     ify 

La.  Ann.  699;   State  ti.  Thompson,  18  74,  75,  Act  No.  114,  Actsof  1869;  Hall 

S.   Car.  538;!;.  S.  V.  Repentigny,  j  i^.  Hall,   23  La.   Ann,   135.     As  to  I  he 

Wall.[U.S.)  an.  later  statute,  see  Corner   t.  Anderson, 

In   Amtrica,   forfeitures   were   first  27  La.  Ann.  338;  Morrison  v.  Larkin, 

directed   for  n  on -performance  of    tax  a5  La.  Ann.  699. 

laws   by  the  legislature   of 'Virginia.        Under  the  Virginia   statute  of  1790, 

sereral   years  before  the  adoption  of  providing   that  a  failure   to   pay   taxes 

the  Constitution  of  the  Uniled  States.,  should  forfeit   the   land,   it   was  held 

in  order  to  determine  the  titles  to  un-  that   it  was  necessary   that    the   land 
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the  taxes,  but  the  land  must  have  been  exposed  for  sale  therefor 
in  the  manner  prescribed  by  law,  and  there  must  have  been  a 
failure  to  sell  for  want  of  bidders.*  The  forfeiture  of  the  whole 
tract  may  take  place,  notwithstanding  that  a  tenant  in  common 
has  paid  the  portion  of  tax  chargeable  upon  his  undivided 
interest.* 

The  rule  generally  adopted  is  that  a  forfeiture  vests  in  the 
state  the  absolute  title  to  the  property  forfeited;^  and  if  the 
state  has  two  distinct  titles,  a  subsequent  sale  by  the  state  passes 
both  titles.^  But  in  some  states  the  forfeiture  is  treated  as  merely 
vesting  the  title  in  the  state  as  security  for  taxes,  and  the  title  of 
the  owner  can  only  be  defeated  by  showing  forfeiture  and  sale  by 
the  state.s 

The  forfeiture  is  to  the  state,  and,  where  it  has  once  accrued,  no 
possession,  adverse  to  the  owner  in  whose  name  the  land  was  for- 
feited, can  run  against  the  state;*  but  the  state  may  direct  the 
forfeiture  to  inure  to  the  benefit  of  some  third  person  by  whom 
the  taxes  are  paid,  or  otherwise,  without  any  new  grant.'  Provi- 
sion is  usually,  if  not  always,  made  for  the  sale  by  the  state  or 
county  of  the  lands  which  it  has  acquired  by  forfeiture,"  payment 

■hould  have  been  asseMed,  listed,  re-  355.    See  Flint  c.  Sawjer,  30  Me.  316; 

turned  to  the  auditor  of  public  account*,  Owens  v,  Owens,  35  S.  Car.  ii;;. 

and   advertised,   before    the   Torfeiture  A   forfeiture  to  the  state  for  taxes, 

occurred.     Kinnejr   v.  Beverly,  a  Hen.  but  with  right  of  redemption  existing, 

&  M.  (Vft.)  318.  does  not  extinguish  the  lien  of  a  mort- 

AudltOT'a   0«TtUleat«. — In    Smith    v.  ^ge.     Annely    v.   DeSauBsure,  13  S. 

Tharp,   17  W.   Va.   ii\,  however,   the  Car.jSS. 

auditor's     certificate    of    delinquency  4.  Smith     v.     Chapman,    10   Gratt. 

was   held   only  frima  facit  evidence.  (Va.)  ^45. 

And  see  Woodard   v.  Sloan,  17  Ohio  B.  Thevenin  v.  Slocum,  16  Ohio  519; 

St  59].  State  V.  Herman,  70  M0.441 ;  Gulttard 

ladlana.— In   Williams   i/.     State,    6  Tp.  v.  Marshall  County,  4  Kan.  388; 

Blackf.    (Ind.)   36,   it    was   held   that  Schenk  v.  Peaj,  1   Dllf.  (U.  S.)   &8; 

tberemust  be  proof  that  the  requisites  Bennett  n.  Hunter.i)  Wall.(U.  S.)  336. 

of  the  law  had  been  complied  with  be-  Property  struck   off  to  the   county 

fore  title  would  vest  In  Ihe  state.     See  does  not  thereby  become  subject    to 

also  Barnes  1/.  Doe,  4  Ind.  133.  the    control    of   the  county   commis- 

DMCilptloiL — Payment  of  taxes  up-  sloners.     Morrill  v.  Douglass,  14  Kan. 

on  land  sufficiently  described  to  identify  307.     See  also   sufra,  this   title.  Tan 

it,  will  preclude  a  forfeiture,  though  the  Salts. 

description  Is  not   accurate.     Kelly  v.  t.  Staats  v.  Board,   10  Gratt,  (Va.) 

Salinger,  53  Ark,  \n,citiug  Hershey  400;     Hale    v.   Braascum,    lo    Gratt 

V.  Thompson,  50  Ark.  484.  (Va.)  418. 

1.  See  jufra,  this  title,  Tax  Sales.  T.  See  Thevenin  v.  Slocum,  16  Ohio 

a.  Smith  V.  Tharp,  17  W.  Va.  lai.  5i9;Wildi'.Serpell,  loGratt.  (Va.)  40S- 

S.  Hodgdon  V.  Burleigh,  4  Fed.  Rep.  Parties  who  would  avail  themselves 

iii;  Hallf.  Hall,  13  La.  Ann.  135.  And  of  the  prvviaions  of  the  act  In  relation 

see    Buckley  «.   Osburn,  8  Ohio  180;  to    forfeited     and    delinquent    lands, 

Wild  i>.  Serpen,  10  Gratt.  (Va.)  405;  which  vests  title   in  actual   occupants 

McClure  v.  Maltland,  14  W.  Va.  561 ;  of  land  who  claim  under  title  derived 

Yokum  V.  Fickey,  37  W.  Va,  763.  from   grant,  must  show  not  only  pos- 

Wban  Fortaitnra  la  Oomplat*. — For-  session,  but  title,  derived  from  or  un- 

felture  U  not  complete,  and  the  title  is  der  grant  of  Ihe  commonwealth,  and 

not  perfected,   until  all  the  statutory  possession  within  the   grant     Kenna 

steps  have  been  complied  with.     In  re  v.  Q^arrier,  3  W.  Va.  310. 

Baton  Rouge   Oil  Works,  34  La.  Ann.  1.  See  Buckley  f.' Osburn,   8  Ohio 
404 
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of  the  taxes  charged  being  made  out  of  the  proceeds  of  the  sale.' 
A  forfeiture  declared  after  due  payment  of  the  taxes  is  void,  and 
the  state  takes  no  title  to  convey  to  a  purchaser* 

8.  Coiutitntionftlit; ;  Conitrvotion  of  Btatnte*.— Statutes  providing 
for  forfeiture  for  noncompliance  with  tax  laws  are  usually  held  to 
be  constitutional,  even  where  the  title  is  vested  in  the  state 
without  an  inquisition  of  office.' 

Sometimes  an  inquisition  of  ofBce,  or  other  adjudication  to 
which  the  owner  is  a  party,  is  deemed  necessary  to  devest  title.* 
A  statute  will  not  be  construed,  however,  to  devest  title  without 
inquisition  of  office,  except  by  express  terms  or  necessary  im- 
plication.' 

A  decree  of  court  upon  motion,  after  publication,  adjudging 

i8o;   Hanoel  v.  Smith,  15  Ohio   134;  (Va.)  469;    Martin    v.    Snowden,  18 

Woodward  ti.  Sloan,  37  Ohio  St.  591;  Qratt.  (Va.)  137;  Morrison  v.  Larkin, 

Miller  V.  Reynold*  (Ark,  1890),  13  S.  26  La.  Ann. 699;  Hall  v.  Hall,  33  La. 

W,  Rep.  597 ;   Bender  v.  Dungan,  99  Ann.  13^ ;  Garner  v.  Anderson,  17  La. 

Mo.  116;  Lombard  v.  White,  76  Wis.  Ann.  33^:  Hodgdon  v.  Wight,  36  Me. 

44j;  Kinney  v,  Beverlj,  i  Hen.  &  M.  316;  Adams  h.  Larrabce,   46  Me.  516; 

(Va.)    531;    Hodgdon   v.   Burleigh,   4  Bucklev  i>.  Osburn,  8  Ohio  181.     And 

Fed.  Rep.   Ill ;   Newbj  v.   Itrownlee,  see  Hale  v.  Branscum,  10  Gratt,  (Va.) 

33  Fed.  Rep.  310.  418 ;   Flanagan  u.  GHmmet,  10  Gratt 

Where  land   forfeited   to   the   state  (Va.)   431;   Usher  o.  Pride,  15  Gratt 

)  told  without  a  compliance  with  (Va.)   190;   Yokum  v.   Fickey,  37  W. 

-   -'-'---   ■      regard  to  Va.  761;  U.  S.  w.  Repentig^ij,  j  Wall. 

_.._  ...  It  the  sale  (U.  S.)  an;  Smith  v.  Maryland,  6 
having  resulted  in  a  payment  to  the  Cranch  (U.  S.)  386  ;  Owens  u.  Owens, 
state,  the  former  owner  or  owners  35  S.  Car.  155;  Bennett  v.  Hunter,  9 
were  pouessed  of  an  equitable  title,  Wall.  (U.  S.)  316;  Schenk  v.  Peay,  i 
the  purchaser's  deed  being  void.  Dill.  (U.  5.)  167.  But  see  to  the  con- 
Owens  V.  Owens,  15  S.  Car.  155.  trary,  Grlf&n   v.   MIxon,  38  Miss.  434. 

1.  See  State  I'.  Purcel,  31  Ohio  St  And   see   Baker   v.   Kelley,   11   MlnQ. 

352.      Whenever    forfeited    land    has  480;  St  Anthony  Falls  Water  Power 

been  sold,  if  sold  for  more  than  the  Co.  r.  Greely,   ti   Minn.  336.,    Upon 

taxes  due,  the  surplus  should  be  placed  the  ground   that   it   is   the   taking  of 

to  the  credit  of  the  former  proprietor,  property  without  due  process  of  law, 

Thevenin  v.  Slocum,  16  Ohio  ^ig.  the  Misiissiffi  case  (GHffin  v.  Niion, 

In    lllinoiM,   where    a    forfeiture  of  38  Miss.  434)  is  referred  to  with  disap- 

land   to   the   state   has   occurred,   the  proval  in  the  later  case  of  Martin  v. 

back     tax     and     expenses    with    one  Dii,  51  Miss.  59;  34  Am.  Rep.  G61. 

year's  Interest  at  ten  per  cent  on  the  4.  Harlan    v.   Seaton,    iS  B.    Mon. 

amount  of  the  tax,  is  to  be  added  to  (Ky.)  311;   Robinson  r.   HufT,  3  Litt 

the  amount  of  the  current  rear.     Peo-  (Ky.)38;  Barbour  v.  Nelson,  1   Litt 

pie   V.   Smith,  94  III.  316;    People  v.  (Ky.)   60;  Marshall  v.   McDanfel,   11 

Gale,  93  111.   137;    Biggins  v.  Peopti  "     '    '"'    '    "^"      '-'       "   "     -'-- 
106   111.   170;    Belleville   Nail   Co.   1 


Bush  (Ky.)  378.  And  see  Currier  r. 
Fowler,  5  J.J.  Marsh.  (Ky.)  145;  Hill 
V.  Lund,   13  Minn.  451.     See  obiter  in 


see  Btscoe  v.  Coulter,  18  Ark.  413.  .  •> 

Paymentby  the  owner  of  land  of  the  B.  BTackwell  on  Tax  Titles  (5th  ed.), 
cnrreot  taxes  thereon,  to  which  have  $  1037;  Cool ey  on  Taxation  (id  ed.), 
been  added  back  taxes  with  penalties,  p.  4^.  And  see  Fairfax  ti.  Hunter,  7 
interest  and  costs,  will  not  operate  to  Cranch  (U.  S.)  603;  Bennett  v.  Hunt- 
avoid  a  forfeiture  of  the  land  for  such  er,  9  Wail.  (U.  S.)  336;  Schenk  v.  Peay, 
back  taxes.  Blgglna  v.  People,  106  i  Dill.  (U.  S.)  267;  Barbour  v.  NeV 
son,  1  Litt  (Ky.)  60;  Martin  v.  Snow- 
Serpell,  10  Gratt.  (Va.)  den,  18  Gratt  (Va.)  100;  Dickerson  v. 
Smith  V.  Chapman,  10  Gratt  Acosta,  15  Fla.  614. 
40& 
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delinquent  lands  to  be  vested  in  the  state,  has  been  held  to  (uliill 
the  constitutional  requirement  of  "  due  process  of  law."  * 

The  statutes  providing  for  the  forfeiture  of  lands  for  non-pay- 
ment  of  taxes  are  in  derogation  of  common  law  and  must  be 
construed  strictly.  Doubtful  words  and  phrases  must  be  inter- 
preted in  favor  of  the  owner.  All  statutory  provisions  must  be 
strictly  observed,*  and  all  formalities  necessary  to  complete  the 
title  of  the  purchaser  from  the  state  must  be  complied  with.' 

An  action  to  test  the  validity  of  a  forfeiture  may  be  maintained 

1.  Denllerv.SUte,4BlBckf.(Ind.]359.     Quarrier,   3   W.   Va.   aio;  Twiggs  r. 
Where     the     legislature    conrerred     Chevallie,   4  W,   Va.  463;  Schenk  t 


juried  ic  lion  o 


:o  order  the  »ale     Peaj,  i 


of  forfeited  lands  reported 
feited  by  the  commiBgioner,  ihe  suthor- 
it]'  of  the  court  extends  onlj*  to  lands 
actually  forfeited,  and  its  decree  of  sale 
Is  not  conclusive  of  the  forfeiture;  but 
the  owner  whose  lands  have  been  sold 
as  forfeited,  upon  such  decree  may 
show  that  the  land   was  not  in  fact  1 


367;  Bennett  r. 


Hunter,  9  Wall.  (U.  S.)  316;  Clarke 
T,  Strickland,  1  Curt.  (U.  S.)  439; 
Hodgdon  v.  Burleigh,  4  Fed.  Rep.  iii; 
Cooley  on  Taxation  (2d  ed.],  p.  463. 

Where  It  Is  required  that  delinquent 
lands  shall  be  advenlaed,  and  the  ad- 
vertlBement  shall  contain  a  notice  that 

motion  will  be  made  at  the  neittc 


forfeited.     Twiggs  v.  Chevallie,  4  W.     of  court  to  vest  the  lands  in  the  sUte, 


Va.  463. 

In  order  to  constttute  due  process  of 
law  in  proceedings  for  the  collection  of 
taxes,  the  machinery  may  be  simple 
and  the  proceedings  summary,  but  the 
taxpayer  must  have  an  opportunity  to 
comply  with  the  requirements  of  Ihe 
law;  and  the  state,  not  he,  must  be  the 
actor.  Dingey  v.  Paiton,  60  Miss.  1038, 

3.  Biscoe  V.  Coulter,  iS  Ark.  4I3; 
Davis  f.  Hare.  31  Ark.  386 ;  Dickerson 
V.  Acosta,  15  Fla.  614  ;  Garrett  v.  Wig- 
gins, 3  111.  335:  Scott  V.  People,  2  111. 
App.  64a ;  Smith  v-  People,  3  111.  App. 
380;  Vetter  f.  People.  3  111.  App.  385; 
Chicago,  etc.,  R-  Co.  r:  Boiler,  7  111. 
App.  615  ;  Willianla  v.  State,  6  Blackf. 
(Ind.)  36;  In  re  Baton  Rouge  Oil 
Works,  34  La.  Ann.  ]i;5  ;  State  t.  Lab- 
ranche,  34  La.  Ann.  538:  Moulton  v. 


unless  the  taxes  are  paid  before 
time,  a  publication  without  such  notice 
is  not  sufficient.  Dentler  v.  State, 
4Black(.  (Ind.)  itfi. 

Where  lands  have  been  forfeited  to 
the  state,  as  of  a  particular  boundary. 


.r  the  CI 


jnder 


30  Me.  336;  Hill  v 


I,  38  Me.  461; 


which  the .  .         . 

ceeding  for  the  sale  oC  the  land,  can- 
not alter  the  beginning  corner  called 
for  by  the  deed.  Smith  v.  Chapman,  id 
Gratt.  (Va.)  445. 

Thus,  where  it  was  provided  that  a 
tax  collector  should  return  lists  of  de- 
linquent lands  before  a  certain  date,  it 
was  held  that  a  return  of  the  lisU  be- 
fore that  dale  was  an  essential  prereq- 
uisite to  a  valid  forfeiture.  Hopkins  v. 
Sandldge,  31  Miss.  668. 

Where  the  state  acquires  no  title  to 
forfeited   lands,  the  forfeiture   may  be 
stricken  from  the  books  of  the  audilor 
Cannon  i 


Tolman  v.  Hobbs,  68  Me-  316;  Stearns  of  public  accounts.     Cannon  v.  Barry, 

County  V.  Smith,  35  Minn.  131;  West  jg  Miss,  389. 

V.  St.  Paul,  etc.,  R.  Co.,  40  Minn.  1S9;  In  lUinais,  it  is  not  Important  to  en- 

Bonham  v.  Weymouth,  39  Minn.  93;  quire  whether  a  judgment  under  which 

Hopkins  v.   Sandldge,   31    Miss.   676;  land  Is  forfeited  to  a  state  Is  In  everv  re- 

MaysoD  v.  Banks,  59  Miss.  447;  Adams  spect  in  conformity  to  law,  if  the  land 

V.    Larrabee,   46    Me.   ^16:    State   v.  was  in  point  of  fact  so  forfeited.     Big- 

Heman,  70  Mo.  441;  Register  v.  Bryan,  gins  v.  People,  106  Iti.  370. 

3   Hawks   (N.   Car.)    17;    Hannel    v.  An  intention  to  deprive  a  citizen  of 

Smith,   15   Ohio    134;    Woodward   v.  his  freehold  will  not  be  inferred  from 


Sloan.  37  Ohio  St.  593;  Magrudi 
V.  Esmay,  35  Ohio  St.  331 ;  State  ; 
Thompson,  18  S.  Car.  ^38;  ni»»n.  ■ 
Owens,  35  S.  Car.  155;  Kinm 


general  or  ambiguous  language  which 
will  admit  of  a  different  construction. 
Martin  c.  Snowden,  18  Gratt.  (Va.)  lOo. 
>.  See  Hannel  v.  Smith,  15  Ohio  134: 


n9,3Sl>.  ,„.  . 

erly,  3    Hen.  &   M.  (Va.)  318;  Lobrs     Bender  f.  Dungan,  99  Mo.  136:  Kinnci 
».Mlller,i3Gratt.(Va.)  453;Kei)i]a  V.    v.  Beverley;   i   Hen.  &  M.  (Va.)  531' 
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by  any  person  interested  therein  against  the  county  in  which  the 
lands  are  situated ;  *  or,  if  they  have  been  sold,  against  the  pur- 
chaser.* 

3.  Sedempticm. — Usually  a  period  of  redemption  is  allowed 
the  proprietor,'  and  special  provision  is  sometimes  made  for  in- 
fants,* lunatics,'  and  non-residents  *  Sometimes  a  further  period 
to  redeem  is  given  by  subsequent  statutes.' 

4.  Waiver, — The  act  on  the  part  of  the  state  which  will  be 
deemed  a  waiver  must  be  such  as,  carried  to  its  necessary  end, 
would  be  inconsistent  with  the  recognition  of  the  forfeiture  hav- 
ing been  made,*  as,  for  example,  a  legislative  authorization  of  a 

MavBonv.  BBnkB,;9 Mils. 447;  Worthen  OonMttnttonaUty  of  Sadamptlon  SMt- 

V.   Badgett,   31   Ark.  497;    Owens   v.  nU.— The     Wtat    Virginia  statule  of 

Owens,  25  S.  Car,  155.  1871,  which  permits  lands  forfeited  to 

Where  the  deed  Irom  the  state  lo  the  the  state  for  non-pajment  of  taxes  to 
purchaser  alleged  Torfeiture  of  the  land  be  redeemed  within  one  jear  from  the 
for  different  taxes  than  those  for  which  time  of  the  sale,  is  constitutional.  Brai- 
it  was  forfeited,  it  Is  void.  Waddill  i>.  ton  v.  Rich,  47  Fed.  Rep.  17S;  Wag- 
Walton,  ifl  La.  Ann.  763.  goner  v.  Wolf,  aS  W.  Va,  810. 

1.  Wniard  V.   Redwood  County,  la  4.  Infants   are    excepted    from    the 

Mlno.  61.  Ktnlucky   statute   of    Dec.    19,    1801, 

In  an  action  to  test  the  validity  of  a  Marshall  v.  McDsniel,  12  Bush  (K7.) 

forfeiture,  It  U  not  necessary  to  allege  378. 

that   the   forfeited   land  has    not  been  Where  a  forfeiture  occurred  in  the 

purchased   from   the  state.     Willard  v.  owner's  lifetime,  but   he   died   before 

Redwood  County,  ii  Minn.  61.  the  time  for  redemption  had  expired, 

1.  See  Thevemn  v.  Slocum,  16  Ohio  and  his  heirs  were  infants.  It  was  held 

gi\   Barbour  v.  Nelson,  1  Litt.  (Ky.)  that  they  were  entitled  to  the  period 

;  Robinson  T.  Huff,  i  Litt.  (Ky-)  38;  allowed  infants  for  redemption.     Rey- 

Mayson  ti.  Banks,  59  Miss.  447;  Chand-  nolds  v.  Lelper,  7  Ohio  17. 

ler  ».   Wilson,  77   Me.  76;  Tolman  11.  e.  Persons  non    compos   mentis   are 

Hobbs,68  Me.  316;   Ketchem  v.  Mul-  excepted  in  A'exfucjl'y  by  the  statute  of 

linix  (Mo.  1887),  4  S.  W.  Rep.  447.  Dec.  19,  1801.     MarshaU  v.  McDaniel, 

Jnrladlotlon  of  Fedaral  Courts.— The  11  Bush  (Ky.)  378. 
federal  courts  have  jurisdiction  of  a  6.  See  Barbour  v.  Nelson,  1  LitL- 
suit  between  citizens  of  different  states,  (Ky.)  59;  Hill  r.  Mason,  38  Me.  461. 
to  set  aside  sales  of  land  forfeited  to  T.  A  statute  passed  several  years 
the  state  for  illegality  and  irresularlty,  after  a  forfeiture  has  accrued,  per- 
though  such  sales  and  deeds  were  mitting  the  land  to  be  redeemed  within 
made  punuani  to  an  order  of  a  state  a  limited  period,  is  evidence  to  show 
court  of  the  county  where  the  lands  that  the  state  never  intended  to  pre- 
sold were  situated.  De  Forest  v.  elude  the  proprietor  from  redeeming. 
Thompson,  40  Fed.  Rep.  375.  Hodgdon     v.    Wight,    36     Me,    336; 

CeiAocI    Wltlunit    TaadiT  of   Tu.  —  Clarkef.StrickIand,3Curt.(U.  S.)  439. 

Where  land  is  claimed   by  forfeiture  Where  lands    have    been  forfeited 

for  non-payment   of   the  taxes,  the  va-  from  the  state  for  the  non-payment  of 

lidlty  of  the  assessment  and  subsequent  a   tax,   and   a   subsequent   act   of   the 

proceedings  may  be  contested  without  legislature  has  extended  the  time  for 

payment  or  tender  of  the  tax.     Wil-  the  payment  of  such  taxes,  the  title  lo 

iiamsburg  v.  Lord,  ji  Me.  599.  such   lands   under  a  tax  sale  must  be 

>.  Blackwell  on  Tax  Titles  (5th  ed.] ,  established  under  the  later  act.   Hodg- 

f  ioa8.     And  see  Hall  v.  Hall,  23  La.  don  v.  Burleigh,  4  Fed.  Rep.  iii. 

Ann.  135;  Garner  v.  Anderson,  37  La.  B.  See  Hodgdon  v.  Burleigh,  4  Fed. 

Ann.  338;  Morrison  v.  Larkin,  36  La.  Rep.  1 11;  Clarke  f.  Strickland,  3  Curt 

Ann.   699.     See  also  infra,   this  title,  [U.  S.)  439. 

Redemf  Hon  from  Tax  Sale.  An  act  passed  subsequently   to  the 

As  to  what  the  owner  must  do  to  be  Ume  at  which  the  forfeiture  had  ac- 

entitled  to  redeem  In  Weil  Virginia,  cnied,  giving   an  additional   time  for 

tea  Yokum  v.  Flckey,  37  W.  Va^  763.  redemption,  does  not  release  the  for- 
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new  levy  of  taxes  on  the  land.*  A  county  board,  however,  has 
no  power  to  set  aside  a  forfeiture  when  it  has  once  accrued  ;*  nor 
can  the  collector's  receipt  for  unpaid  taxes  militate  against  the 
state's  title,'  though  the  failure  upon  the  part  of  the  state  to 
comply  with  the  conditions  of  a  statute  extending  the  time  of  re- 
demption may  be  remedied  by  legislation.* 

ZVn.  Kedzhftiov  Tbok  Tax  Sali — I.  DefLnition. — To  redeem 
from  a  tax  sale  is  to  free  the  property  sold  from  the  rights  of  the 
purchaser  under  the  sale.  Unless  the  sale  is  valid,  redemption  is 
unnecessary.'  If  the  sale  is  invalid,  the  land  may  be  recovered 
without  tender  of  the  statutory  penalty  and  costs,  even  though 
there  are  general  provisions  in  the  statutes  requiring  their  pay- 
ment in  order  to  recover  land  sold  for  taxes,^  provisions  of  this 
nature  referring  only  to  land  held  under  valid  sales.' 

It  is  often  difficult  to  distinguish  a  redemption  from  a  purchase 
of  the  tax  purchaser's  interest.  It  is  principally  a  question  of  in- 
tention. In  general,  a  payment  by  the  owner  or  by  one  acting  in 
his  interest,  will  be  construed  to  be  a  redemption, — by  a  stranger, 
to  be  a  sale.* 

felture,  unless  the  owner  or  proprietor  lleved  from  forfeiture   by  its  entry  on 

has  availed  himBClf  of  the  privilege  o(  the  commiBsioner's  boot  in  the  jear 

redemption.  Staats  v.  Board,  [o  Gratt.  1866.  Yokum  v.  Fickey,  37  W.  Va,  76J. 

(Va.)  400;  Smith  r..  Tharp,  17  W.  Va.  4.  Hodgdon  -o.  Wight,  36  Me. 316. 

311 ;  McMillan  i>.  Robbins,  5  Ohio  18.  The  state  may  by  statute  cure  any 

.     A  state  causing  land  to  be  listed  for  irregularity  for  failure  to  comply  wiui 

taxation  to  an  occupier,  does  not  waive  noticet,  or  failure  to  comply  with  other 

itg    right    to    an    ttcktat.     Crane    v.  proviBloni  under  which  the  sale  of  for- 

Reeder,  35  Mich.  303.  felted  land  Is  made.  Hodgdon  v.  Wight, 

Additional  time  given  the  owner,  in  36  Me.  336. 

which  to  redeem,  does  not  operate  as  S.  Morris  v.  Sioux  Coun^,  43  Iowa 

a  waiver  of  a  forfeiture,  unless  be  ac-  416;  Gould  v.  Sullivan  (Wis.  1893),  30 

tually  redeems  within  the  time  given.  L.  R.  A.  487. 

.Usher  V.  Pride,  15   Gratt.  (Va.)   199;  *.  Covell     v.  Young,   11    Neb.   510, 

Staats  11.  Board,  10  Gratt.  (VB,)4oa  A    party   seeking  to    set   aside  a   tax 

1.  Clarke  v.  Strickland,  3  Curt.  (U.  sale  for  Irregularities,  in  equity,  must 

S.)439;    Hodgdon  ti.   Wight,  36   Me.  "  do  equity,  "  but  this  only  requires  the 

316;    Hodgdon   v.   Burleigh,    4    Fed.  tender  of  the  amount  paid  at  the   tax 

Rep.  111.  sate  with  the  legal   rate  of  interest,  not 

In  State  V,  Heman,  70  Mo.  441,  the  penalties  and  costs. 

circumstance  that  the  forfeiture  stat-  Hickman  v.  Kempner,  3;  Ark.  50;; 

ute  declared  that  the  owner,  when  re-  Roberts  v.  Merrill  60  Iowa  166:  Wilder 

deeming  forfeited   lands,  should    pay  v.  Cockshutt,  35  Kan.  504;   Blanton  v. 

taxes  levied  in  a  special  manner  after  Ludeling,  30  La.  Ann.  233  jtltua  where 

the   forfeiture   was    assumed  to  have  the  land  is  bought  by  the  connty  clerk, 

accrued,  was  said  to  be  an  important  the  sale  fs   irregular   and  the   rate  of 

element  in  deciding  that  the  state  In-  Interest   will    be   the  legal   rate   only, 

tended   merely  to  give  a  lien  on  the  Cole  v.  Moore,  34  Ark.  583. 

land,  and  not  vest  an  absolute  title  in  tnejectment,no  tender  or  paymentls 

the  state.  necessary.  Coe  v.  Farwell,  14  Kan.  566. 

■.Madison    County    -v.    Smith,    95  T.  Thus,Cii/i/orHtii  Pol.  Code,  43803, 

III.  328.  which  provides  that  land  sold  for  taxes 

t.  Smith  V.  Tharp,  17  W,  Va.  231.  may  be   recovered  on  payment  of  the 

Bntrj  on  CowwlMlOMr'a  Book  Aftar  purchase  price  and  fifty  per.  cent  pen- 

rarfeltnra.— A   tract   of   land   omitted  alty,  does  not  apply  to  a  void  tax  sale, 

from  the  commissioner's  book,  and  thus  Harper  v.  Rowe,  53  Cal.  333. 

forfeited   to   the  state   under  the  Vir-  a.  Paler   v,    McRae,   0   Miss.    337; 

gi»ia  Act  of  Feb.  37th,  1835,  is  not  re-  Jenkt  ».  Wright,6i  Pa.  St.  410.    If  one 
408 
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8.  Origin  of  the  Bight. — The  right  of  redemption  is  recognized 
almost  universally,  but  is  unknown  to  the  common  law.*  Some- 
times it  is  secured  by  constitution.*  To  avail  oneself  of  the  right, 
the  statute  regulating  it  must  be  followed;'  in  the  absence  of 
this,  equitable  considerations  will  not  avail.*  The  right  may  be 
implied  as  well  as  expressed  ;  ^  but  once  given,  expressly  or  by 
implication,  must  be  exercised  as  pointed  out  by  the  statute.^ 
The  right  of  redemption  is  almost  always  restricted  to  real 
property.^ 

A   right   of   redemption  may   be   given   by  contract  between 

recHvcB  and  records  a  deed  of  mother  1.  As  In  lllimo 

eiven  as  securitj  Tor  debt,  and  enters  iana  and   Texas. 

Into  paue«Blon   of    the  land,   and    he  15  111.  298. 

after  wards  purctiHseB  at  a  tax  sale,  there  1.  Keelj  v.  SandeTS,  99  U.  S.  441. 

U  a  redemption.     Miller  v.  Zlegler,  31  4.  Moore   v.   Hamlin,  38  Iowa  481 ; 

Kan.  417.     Whether  the  transaction  is  Van    Benthujsen    v.   Sawder,    36    N. 

a  purchase  or  a  redemption,  is  a  ques-  Y.  150. 

tion  of  fact  for  the  jurj'.    Coie  v,  Wol-  Where  the  owner  neglected   to   re- 

cott,   2-]   Pa.   St.   154.     Where   a  pur-  .  deem,  under  the   belief  that  the  taxes 

chaser,  upon  a  claim  of  right  to  redeem,  had    been  paid,   ft  was   held   that  his 

convejis  or  assigns  the  legal  title  to  the  mistake  did  not  entitle  him   to  relief. 

claimant,  receiving  the  amount  of  the  Plavter  v.  Cochran,  37  Iowa  25S. 

redemption,  there  is  a  redemption,  and  Where  a  party  bjr  mistake  redeemed 

not  a  purchase.     Coxe  v.  Sartwell,  31  the  wrong  tract,  it  was  held  that  this 

Pa.  St.  480.  was  no  defense  in  a  suit  of  ejectment 

Where  an  ownerpurchases  a  tax  title  brought  by  the  purchaser's  vendee  to 

which  he  knows  to  be  bad,  from  the  pur-  recover  the  land.  Holhnger  v.  Derling,  ■ 

chaser  in  possession,  there  Is  a  redemp-  10^  Pa.  St.  417. 

Hon,  not  a  purchase,  and  the  owner  The  fact  that  the  owner  Is  a  resident 
cannot,  under  a  statute  allowing  such  a  of  a  state  In  rebellion,  does  not  extend 
T%ht,  recover  his  money  from  the  coun-  the  time.  Finley  v.  Brown,  13  Iowa  538. 
ty  on  the  ground  that  the  tax  was  One  cannot  have  the  time  for  re- 
Invalid.  Jones  V.  Miami  County,  30  demption  extended  merely  because  he 
Kan.  378.  tried  three  times  to  find  in  his  office  the 

Bat  where  the  owner  pays  more  than  officer  to  whom  payment  should,  under 

the  amount  required  for  redempticfti,  and  the  law,  be  made;  and  having  failed  in 

takes  a  regular  assignment  of  the  tax  this, left  the  money  with  hlsownagents, 

title,  there  Is  a  purchase,  not  a  redemp-  telling  them  that  he  would   return  to 

tion.     Arthurs  v.  King,  95  Pa.  St  167.  attend  to  the  matter  in  person,  which 

If  one  buys  a  tax  tide,  falsely  repre-  plan  he  was  unable  to  carry  out  becaute 

tenting  that  he  is  acting  in  the  interest  of  sickness.     Harrison   v.   Owens,   57 

of  the  owner,  there  Is  a  purchase,  not  a  Iowa  31^. 

redemption,  theone  buying  beingunder  But  where  sales  for  taxes  oftwodif- 

no  agreement    with  the  owner.     Cul-  ferent  years  were  made  on  the  same 

bertson  v.  Munson,  104  Ind.451.  day,  and  the  owner,  through  ignorance 

The  purchase  of  bids  of  the  state  at  of   this  fact,  redeemed  from  one  of  the 

a  tax  sale  by  the  owner  constilutes  a  re-  sales  only,  it  was  held  that  he  might 

demption.    Gould  v.  Day,  94  U.  S.  405.  redeero  from  the  other  after  the  explra- 

Where  one  aupposing'himself  to  be  tlonof  the  statutory  period.  Shoemaker 

an  agent,  paid  his  own  money  and  took  v.  Lscey,  38  Iowa  377, 

an  assignment  of  the  certiHcate  of  pur-  B.  Bonds  v.  Greer,  56  Miss.  710. 

chase,  it   was  held   that  a   ratification  «.  Keelv  v.   Sanders,  99  U.   S.  446; 

would  be  presumed,  and  that  the  trans-  Craig  v,  Flanagln,  zi  Ark.  319;   Pope 

action   was  a  redemption,   not  a  pur-  v.  Macon,  33  Ark.  644;  Thompson  v. 

chase.     Houston  v.  Bucr,  117  III.  334.  Sherrill,    ji    Ark.    453.     Redemption 

1.  Boyd  V.  Holt,  63  Ala.  366;  Thomp-  cantiot  be  had   by  a  bill  in  equity,  the 

son  V.  Sherrill,  51   Ark,  453;  Gage  «.  statute   not  so  providing,    Mitchell  v. 

Scales,  100  111.  318;  Pearson  v.  Robin-  Green,  10  Met.  (Mass.)  101. 

•00,44  lo^a  413-  T-  Hadleytr.MuHelmau,  i04lnd.459. 
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the   owner   and   the   tax    purchaser,   independent    of    statute.' 

3.  Constrnotion  of  Bedemption  Stfttntea. — It  may  be  stated,  as  a 
general  rule  governing  the  construction  of  statutes,  that  statutes 
conferring  the  right  of  redemption  are  construed  liberally  in  favor 
of  him  whose  land  has  been  sold  for  taxes,* 

4.  The  Law  QoTeming  the  Kight. — The  law  which  obtains  is 
that  in  force  at  the  time  of  the  sale,— not  that  in  force  at  the 
time  of  the  assessment.'  It  has  been  held  that  changes  in  a  law 
after  the  sale  and  before  the  expiration  of  the  time  allowed  for 
redemption  are  invalid  as- affecting  vested  rights;  but  the  rule 
may  be  said  to  be  that  the  right  is  a  special  privilege  which  may 
be  withdrawn  or  modified  at  the  legislative  will,  and  hence,  that 
a  law  shortening  the  time  for  redemption  is  valid.*  With  the 
purchaser,  however,  a  contract  relation  exists.  Any  attempted 
change  which  infringes  his  rights  is  unconstitutional  as  impairing 
the  obligation  of  contracts.  Hence,  the  time  for  redemption 
cannot  be  extended,*  Statutory  changes,  however,  which  relate 
merely  to  the  remedy,  are  valid.*     Where  land  has  been  forfeited 

1.  But  the  owner  must  Bee  to  it  that  The   provisions   of   Cali/ornia   Pol' 

his  contract  is  with  the   real  holder  oC  Code,  {  3785,  be  amended  in  the  j'ear 

the   tnic   title.     A    contract    with   the  1S85,  requiring  notice  of  an  application 

holder  of  record  who  is  not   the   real  for  a  tax  deed,  do  not  apply  where  the 

par^  in  interest,  gives  iiim  no  rights  in  right  to  the  deed   had  become  absolute 

the  land.  Swan  v.  Whaley,  75  Iowa  623.  at  the  time  of  the  enactment,     Rollins 

a.  Dubois  V.  Hepburn.  10  Pet.  (U.  tj.  Wright,  93  Cal.  395. 

S.)  I  ;  Schenck  v.  Peay,  t  Dill.  (U.  S.)  4.  See  Negus  v.  Yancey,  aa  Iowa 57; 

367;  Corbetl*.  Nutt,   :8  Gratt.  (Va.)  Moody  r.  HoEltins,  64  Miss.  468 ;  Car- 

674;   10  Wall.  <U.   S.)  464;   Keely  v.  gill  v.  Power,  i  Mich. 369;  Robin«an  v. 

Sanders,  99  U.  S.  441;   Boyd  v.   Holt,  Howe,  13  Wis.  341,  wlJ;  Smith  i/.  Pack- 

63  Ala.  1^;    Burton    r.    Hintrager,   18  ard,  12   Wit.  371;   Butler  u.   Palmer,  i 

'      8348;   Penn   v.  Clemans,  19  Iowa  Hill  (N.  Y.)  314.     See  also  Black 


37J ;    Rice   v.   Nelson,   37   Iowa    148 ;     Tax  Titles,  f)  175;  Cooley  on  Taxation 

Fenton  v.  War,  40  Iowa  196;  Corning     (id  ed.),  p.  545. 

Town  Co.  f.  Davis,  44  Iowa  611;   Fos-         B.  Cooley  on  Taxation   {ad  ed.),   p. 


ter  V.  Bowman,  55  Iowa  237;  Win-  545;  Oullahan  w.  Sweeney, 79  Cal.  537; 
Chester  v.  Cain,  1  Rob.  (La.)  421;  Merrill  r.  Dearing,  3a  Minn.  479;  Dike- 
Alter  f.  Shepherd,  27  La.  Ann.  207;  man  v.  Dilteman,  II  Page  (N.  Y.)  4S4; 
Bonds  II.  Greer.  56  Miss.  710;  Merrill  Forqueran  t/.  Donnally,  7  W.  Va.  141; 
f.  Dearing,  32  Minn.  479;  State  v.  Robinson  v.  Howe,  13  Wis.  341.  See 
Woodbridge,  47  N.  J.  L..  143  ;  Master-  also  Goenen  v.  Schroeder,  8  Minn.  3S7. 
son  V.  Beasley,  3  Ohio  301;  Rich  v.  Gault's  Appeal,  33  Pa.  St.  94,  con- 
Palmer,  6  Oregon  jjg;  Patterson  v.  strued  a  local  statute  extending  the 
Brindle,  9  Watts  (Pa.)  98 ;  Gault's  Ap-  time  for  redemption  from  sales  made 
peal,  33  Pa.  St.  97;  Hale  7'.  Penn,  a«  for  municipal  claims.  It  was  held  that 
Gratt.  (Va.)  361 ;  Jones  w.  Collijis,  16  the  statute  should  be  construed  liber- 
Wia.  1594;  Karr  v.  Washburn,  56  ally  in  favor  of  the  right  of  rcdemp- 
Wis.303.  tion ;  that  it  applied  to  cases  of  sales 

).  Thompson  f.  Sherrill,  51  Ark.  953;  made    before    its  passage,   where    no 

Negus  V.  Yancey,  13  Iowa  37;  Merrill  deeds  had  been   executed  to  the  pur- 

f.  Dearing,  3a  Minn.  479.  chaser,  and  that,  although  thus   retro- 

In  Wolfe  T/.  Henderson,  28  Ark.  304,  active,  it  did  not  violate  in  such  case 

it  was  held  that  where  an  act  superseded  the  obligationa  of  the  contract  for  that 

another  act,  but  provided  that  the  for-  there  was    no  contract  with  the   pur- 

mer  should  bt  in  force  as  to  the  collec-  chaser  under  a  municipal  claim   until 

tioDoftaxeslevied  thereunder,  it  should  the  acknowledgment  of  the  deed. 

aUo  be  In  force  as  to  the  redemption.  6.  A  statute  requiring  a  notice   to 
410 
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to  the  state  for  the  non-payment  of  a  tax,  the  time  for  redemp. 
tion  may  be  extended  by  the  legislature.' 

6.  Natnn  of  the  Right.— In  some  states  the  right  to  redeem  is 
not  an  estate,  but  is  a  mere  right  to  defeat  a  title ;  '  in  some,  the 
purchaser  has  no  title  until  the  expiration  of  the  time  for  redemp- 
tion,* Rents  and  profits  belong  to  the  tax  debtor;*  he  may 
assign  his  right  of  redemption.* 

6.  Xffeot  of  HedemptioE. — The  exercise  of  the  right  of  redemp- 
tion  creates  no  new  title,  but  merely  cuts  oflf  the  purchaser's 
rights  and  makes  the  original  title  absolute.*  After  redemption, 
a  tax  deed  to  the  purchaser  effects  nothing,'  and  if  the  sale  is 

-confinned  the  confirmation  will  be  set  aside. ^  If  the  purchaser 
had  another  title  than  the  tax  title  he  may  assert  it,  notwith- 
standing the  exercise  of  the  right  of  redemption." 

7.  H ^  of  Kedemption — a.  THE  ESSENTIAL  Act. — Subject  to 
exceptions  created  by  statute,  the  act  essential  to  redemption  is 
the  payment  or  tender  of  the  proper  amount  to  the  proper  person. 
This  act  cuts  off  the  right  of  the  purchaser  and  vests  an  absolute 

-title  in  the  former  owner.'*  Once  performed,  it  makes  no  differ- 

redeem  is  constitutional, and  may  apply  6,  Blacic  on  Tax  Titles,  ^4  174,  179 ; 

-to  sales  made  before  its  passage  as  well  Blackwell  on  Tax  Titles  (51)1  ed.),  vol. 

as  after.    Gage  v.  Stewart,  127  111.  207;  a,  ^^  700,  701;  Gray  v.  Coan,  30  Iowa 

1 1    Atn.    St.    Rep.    1 16;    Oullahan    v.  536 ;     Lake    v,    Grey,    35     Iowa    44 ; 

Sweeney,  79  Cai.  537  (under  the  Cah  Phlllipa  -a.  Zerbe  Run,  etc.,   Imp.  Co., 

.i/or«)a  Pol.  Code,  43785).  J.S  P=-  St.  56;  Cuttle  v.  Brockway,  3a 

The  law  will  be  construed,  however,  T^a.  St.  45.     ThU  is  so,  whether  the  re- 

>if  possible,  as  requiring  the  notice  only  demption  was  within  the  allowed  time, 

'  in  case  or  sales  made  atlerft  was  paaaed.  or  made  afterwards  by  consent  of  the 

Robinson  v.  First  Nat.   Bank,  48  Iowa  purchaser.     Coxe  -v.    Wolcott,  17  Fa. 

.354;   First    Nat.   Bank   i>.   Beeson,   48  St.  154. 

Iowa  711.  T.  Hunt  v.  Seymour,  76  Iowa  751; 

1.  Hodgdon     ■v.    Burleigh,    4     Fed.  Hartman  v.   Anderson,  ^3  Iowa  309. 

Rep.  121.  If  the  grantee  brines  ejectment,  the 

3.  Craig  V.  Flanaein,  it  Ark.  319;  fact  of  the  redemption  constitutes  a 
Bender  v.  Bean,  «  Ark.  133,  complete  defense.  Cooper  v.  Shepard- 

S.  Cooley  on   Taxation   (2d  ed.),  p.  son,  51  Cal.  39S. 

543 ;  DouglSEE  V.  Dickson,  it  Kan.  310  B.  Adair  v.  Scott,  53  Ark.  4S0. 

{overruling  Stebbins  f.  Guthrie,  4  Kan.  9.  Terrell  v.  Grlmmell,  io  Iowa  393. 

353)  '1  Spratt  V.  Price,  18  Fla.  2S9.  The  Hen  of  one  tax  Bale  <s  not  removed 

4.  Mayo  v.  Woods,  31  Cat.  i6g;  by  redcemlnK  from  a  later  one.  Gray 
Jones  V.  Johnson,  60  Ga.  360.    The  en-  v.  Coan,  40  Iowa  317. 

tiT  of  the  purchaser  wilt  be  a  trespass.  The  purchaser,  if  he  holds  both  titles, 

Shalemlller  u.  McCarthy, ^  Pa.  St  186.  may  assert  the  later  one  after  redemp- 

In   Kaniaa,  he  will  be   liable  to  an  tion  frOm  the  former  sate.     But  where 

action  for  waste  If  he  commits  acts  in-  the  holder  of  two  tax  titles  required 

jurious  to  the  title  of  the  owner  before  the  holders  of   a  mortgage  to  redeem 

he  gets  his  deed.    Douglass  v,  Dickson,  from  the  later  tai  sale,  they  having  no 

31  Kan.  310.  notice  of  the  earlier,  it  was  held  that 

5.  Stout  V.  Merrill,  35  Iowa  47.  he  was  estopped  to  assert  the  earlier 
The  right  Is  not  a   purely  personal  title   against    them.     Chard    v.    Holt 

•  one.     If  he  conveys  the  land,  it  passes  (Supreme  Ct.),  18   N.  Y.  Supp.  405; 

as  an  Incident  and  may  be  enforced  by  Cooper  v.  Bushley,  7a  Pa.  St.  251. 
hlsvendee.    Nell  p.  Rojier,  49  Ark.  551.      10.  Burns  v.  Ledbetter,  54  Tex.  374. 

In   Masiaciusei/s,  It   cannot   be  at-  Where  a  mortgage  Creditor  who  has  a 

tached  in  an  action  at  law,     Adams  v.  right  to  redeem  has  tendered  the  re- 

.-Mlllt,  i>6  Mass.  378.  demption  money,  and  it  Is  refused,  he 
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ence  whether  or  not  it  is  entered  correctly  on  the  record,*  nor 
whether,  in  case  payment  is  made  to  a  public  officer,  the  money 
ever  reaches  the  tax  purchaser,  or  even  whether  he  has  notice 
that  the  redemption  has  been  effected  .■  No  notice  of  an  inten< 
tion  to  redeem  is  necessary.'  But  there  must  bean  actual  tender 
or  payment.  A  mere  offer  to  redeem  is  insufficient  *  The  mark- 
ing of  the  land  by  mistake,  as  "  redeemed,"  avails  nothing  to  the 
owner  who  has  not  paid  or  tendered  the  redemption  money.* 

h.  As  Affected  by  Statutes. — The  statutes  frequently  pre- 
scribe minutely  the  steps  incident  to  redemption.*  The  tendency 
of  the  courts  is  to  construe  such  statutes  strongly  in  favor  of  the 
former  owner,  and  to  regard  them,  so  far  as  their  details  are  con- 
cerned,  as  declaratory  only.'  These  statutes  provide  often  that 
application  for  redemption  shall  be  made  to  some  officer,  and 
that  payment  shall  be  made  to  him,  a  redemption  certificate 
issued,  and  a  record  made  thereof.* 

8.  Who  Kay  EedMin — a.  The  Rule. — The  statutes  sometimes 
provide  specifically  as  to  who  may  redeem.  Often,  on  the  other 
hand,  mere  general  terms,  such  as  "owner,"  or"  party  in  interest,"* 
are  made  use  of,  while,  in  a  third  class  of  cases,  the  right  is  created, 
but  nothing  is  said  as  to  who  may  exercise  it.*®  The  terms  "  owner," 
"  person  in  interest,"  and  like  expressions,  have  received  a  broad 
construction.** 

may  seize  and  aell  the  propertjr  to  aat-  B.  State  -v.  Com'n  of  School,  etc., 

Isfy  the  debt.     Montgomery  v.  Burton,  Lands,  13  Wis.  409. 

31  La.  Ann.  33a  «.  See   the   siatotes  ot   the   various 

If  payment  or  tender  has  been  made,  states. 

equity  will  set  aside  a  tax  deed  ex-  T.  Cooper  «.  Shepardson,  51  Cal.  398; 

ecuted  thereafter.     Wyatt  v,  Simpson,  Byinrton  u.  Buckwalter,  7  Iowa  513;  74 

8W.  Va.  394.  Am.  Dec.  J79.    The  provision  of  law 

1.  Cooper   V.    Shepardson,   ji   Cal.  that  the   recorder  shall    give  to   the 

398;   Soutter   V.  Miller,  15   FIs.  615;  owner   a  receipt   and   file  a  duplicate 

Baker  II.  Crabb,  73  Iowa  413;  Burke  h.  thereof  in  his  office.  Is  merely  directory. 

Cutler,  78   Iowa  299;   Penton  v.  Way,  Wyatt  v.  Simpson,  8  W.  Va.  394, 

fo  Iowa  196;  Chapin  11.  Curtenius,  1^  ■.  See   for  example,   the   Arkansas 

II.  4J7;2  Blackwellon  TaiTittes(^tfi  statute.     See   Ellsworth  v.  Green,  59 

ed.),  4  708 ;  Wyatt  v.   Simpson,  S  Xv.  Iowa  621. 

Va.  394.    Failure  to  file  a  receipt  in  the  Under  the  Alabama  statute,  requir- 
office  of  the  recorder  does  not  preju-  Ingthat  the  redemptloner  muatpay  the 
dice  redemptioner's  title.    Cooper  v.  tax  for  which  the  land  was  sold,  and 
Shepardson,  51  Cal.  198.  also  the  taxes  paid  by  the  purchaser 
Payment  was  made  to  the  auditor  of  since  the  sale,  he  must  pay  municipal 
the  amount  necessary  to  redeem  from  aswellasstateandcounty  taxes.  Turn- 
two  sales.     It  was  held   that   this  re-  er  v. White  [Ala.  1891),  13  So.  Rep.  601. 
deemed  from  both  sales,  not  withstand-  >.  See  the  statutes  of  ,4ntaiija5,  Cas- 
ing; the  auditor  failed  to  issue  a  certifi-  fornia^  Conntclicut,  Dtiatoare,  Fh>ri- 
cate  showing  a  redemption  from  both,  da,  Georgia,  Idake,  Illinois,  Indiana, 
Corbln  v.  Stewart,  44  Iowa  543.  Kansas,  Kentucky,  Louisiana,  Maine, 
S.  Coxe  V.  Sartwell,  31  Pa.  St.  480.  Maryland,  Massackusetit,  Minnesota, 
S.  Rich  *.  Palmer,  7  Oregon  133.  Mississippi,   Montana,   New    Hamfr 
4.  In  Shoemaker  v.  Porter,  41  Iowa  skirt.  New  Tork,  Wisconsin. 
i97,itwasheldthat8uchanoflerwDuld  10.  Maine  Rev.  Stat.    1SB3,  f  198,  p. 
not  relieve  an  owner  who  was  after-  164. 

wards  successful  in  an  action  to  re-  11.  In  Dubois  v.  Hepburn,  to  Pet 

deem.frompaying  the  costs  of  the  suit.  (U.  S.)   i,    a    statute    was  coDstmed 
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The  right  of  redemption  may  be  perfect  or  inchoate,*  in  pos- 
session or  in  action  *  legal  or  equitable ;"  the  test  is,  wilt  the  inter- 
est in  question  be  affected  by  the  tax  conveyance.*  Where  the 
right  is  given  to  the  "owner,"  the  original  owner  may  exercise 
it,  although  there  is  an  outstanding  tax  title.' 

The  right  cannot  be  defeated  by  showing  an  outstanding  par- 
amount title.*  It  is  immaterial  to  whom  the  lands  were  assessed.' 
The  person  redeeming  must,  however,  have  some  title ;  a  mere 
stranger  cannot  redeem. 

Any  payment  by  an  agent  or  other  person  occupying  a 
confidential  relation  to  the  owner  will  inure  to  the  benefit  of  the 
owner,  even  though  made  with  the  agent's  own  money.  The 
agent  in  that  case  will  have  a  lien  on  the  land  for  his  money. ^ 

b.  Instances.— One  in  possession  under  color  of  title  may 
redeem.*  An  administrator  or  executor  may  redeem  the  land  of 
the  deceased ;  *®  either  a  trustee  or  his  cestui  que  trust  that  of 
the  trust  estate ;  **  and  a  guardian  is  entitled  to  redeem  land  of  his 

which  gave  the  right  of  redemption  to  known,"  the  real  owner  may  redeem, 

the  owner  or  owners.     It  was  said  that  Lyman  v.  Anderson,  9  Neb.  367. 

"any   right,  which  in   taw  or   equity  SedampUon  by  Av«nt. — Houston   o. 

Amounts  to  an  ownership  in  the  land;  Buer,  117111.314.     As  to  the  common- 

any  right  of  entry  upon  it,  to  its  pos-  law  rule,  see  McBride  -u.  Hoey,  2  Watts 

■eisi on.  or  enjoyment,  or  any  part  of  (Fa.)   443;  Townshend  v.  Shaffer,  30 

It,  which   can  be  deemed  an  estate  in  W,  Va,  176.     An  agent  with  power  to 

it,  ma^es  the  person  the  owner,  so  far  take  cate  of  land,  may  redeem   a  tax 

as  it  is  necessary  to  give  him  the  right  sale  after  the  death  of   his   principal, 

to  redeem."  This  language  was  adopted  Patterson  v.  Brlndle.g  Watts  (Pa.)  g8. 

in  Adams  v.  Beale,  19  Iowa  61.     See  The  authority'  of  one  purporting  to  re- 

geoerally,  Owner,  vol.  17,  p.  199.  deem  as  agent  of  another,  is  estahllshed 

1.  A  person  holding  a  deed  for  an  by  slight  evidence.  Trego  v.  Huzzard, 
unassigned  right  of  dower  in  certain  19  Pa.  St,  44.  It  has  been  held  that  it 
real  estate,  has  such  an  Interest  as  en-  will  be  presumed.  State  v.  Harper,  16 
titles  him  to  redeem  the  same  from  a  Neb.  761.  Where  the  agency  is  dis- 
tax  sale.     Rice  v.  Nelson,  37  Iowa  48.  puted,    it  should   be   left   to  the  jury 

2.  One  may  redeem  who  holds  un-  under  instruction.  Rogers  t>.  John- 
der  a  title  bond  of  a  donation  claim,  son,  70  Pa.  St.  134.  The  declarations 
Rich  T'.  Palmer.  7  Oregon  133.  of  the  trusteeof  the  title  are  admissible. 

S.  Cowdry  f.Cuthbert,  71  Iowa  733;  8.  See  Ihplisd  Trusts,  vol.  10,  p. 

Campbell  *.  Packard,  61  Wis.  88.  'fhe  73;  Undue  Infliibnck. 

beneficiary  of  a  deed  of  trust  executed  B,   Poster  v.  Bowman,  55  Iowa  137; 

by  way  of  collateral  security  may  re-  Brown  v.  Tiirj,  78  Pa.  St.  139.     It  has 

deem.     Elliott  -v.  Shaffer,  30  W,   Va.  been  held  that  a  redemption^  in  case 

347-     Thus,  a  bankrupt,  under  act  of  there  is  a  paramount  title,  will  inure 

Congress,  may  redeem  land  which  lie-  to  the  benefit  of  the  true  owner.     Le- 

longed  to  him  before  going  into  bank-  vick  v.  Brotherline,  74  Pa.  St.  149. 

ruptcy,  where  the  right  is  given  to  the  -10.  Bowers  v.  Williams,  34  Miss.  314, 

"owner."  Hampton  t>.  Rouse,  33  Wall.  Where  a  testator  devised  a  part  of  a 

(U.  S.}  264.  tract  to  certain  persons,  and  the  resi- 

«.  Cooley  on  Taxation  (id  ed.),  p.  538.  due  to  the  executor,  charging  him  with 

S.  Lancaster   v.  Countr   Auditor,  1  the  duty  of  selecting  and  setting  aside 

Dill.  (O.  S.)  478.  the  shares  of  the  devisees,  it  was  held 

1.  Jamison  v.   Thompson,   65  Miss,  that  the  executor  could  redeem.   White 

S16  (under  Miasiniffi   Code  II  531,  ti.  Smith,  68  Iowa  313. 

giving  the  right  to  the  "  owner    ...  11.  The  trustee  can  redeem,  If  he  acta 

-   .    .  .      .  ■-    ,..  with  the  consent  of  the  Mj/«iyi« /r»j/, 

'  un-  even  if  bis  appointment    is   inTalid. 
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wards.*  The  holder  of  the  equitable  title,*  such  as  one  holding 
under  title  bond  or  agreement  to  convey,  may  redeem  ;  •  so  may 
a  judgment  or  other  lien  creditor ,*.  a  purchaser  at  a  sheriff's  sale,' 
or  subsequent  tax  sale  ;*  or  one  holding  a  power  of  attorney  ta 
sell  the  land,'  The  lessee,  as  well  as  the  lessor,  may  redeem.*  A 
husband  may  redeem  his  interest  in  land  belonging  to  hi.s  wife,* 

Corbett  v.  Nutt,  lo  Wall.  { U.  S.)  464;  In  Louisiana,  a  creditor,  even  thou^ 

18  Gratt.  (Va.)  634.  not  a  mortgagee  or  lien  creditor,  ma/ 

Where   A   verbally    admitted    that  redeem.     Basso  v.  Benker,  33  La.  Ann. 

lands  held  by  him  by  a  title  apparently  431. 

absolute  were  in  fact  held  in  trust  for  S.  Bvington   v.  Walsh,  11   Iowa  27. 

B.  and  A  conveyed  them  to  C  upon  s  In  this  case  it  was  held  that  it  made  no 

parol  trust  in  favor  of  B,  it. was  held  difTerence   whether   his   purchase   was. 

that  B  could  redeem.     Karr  v.  Wash-  before  or  after  the  tax  sale. 

burn,'s6  Wis.  303.  Where  property  Kre  been  sold  at  «. 

1.  Witt  V,  Mewhirter,  57  Iowa  1145.  EherilTG  Eale  and  the  purchaser  put  <n 
But  the  production  from  the  possession  posEesEion,  and  the  alleged  debtor  sur- 
of  the  guardian,  of  an  unacknowledged  renders  possession  and  pays  rent,  he- 
deed  of  land  sold  after  the  tax  sale,  is  cannot  redeem  the  property.  Whit- 
cioifrima  facie  evidence  of  ownership  aker  v.  Ashbey,  43  La.  Ann.  117. 
in  the  minor,  entitUtig  him  to  redeem.  A  purchaser  at  a  sherifi's  sale,  of  the 
Walker  v.  Sargent,  47  Iowa  4^  right  of  one  in  posseGeion,  may  redeem, 

a.  Plumb  V.   Robinson.  13  Ohio  St.  though  he  shows  no  title  in  the  former 

304.   See  also  McKee  v.  Spiro,  107  Mo.  owner,  who  has  been  in  possession  tor 

453.  many  years  previous  to  the  sale.    Shear- 

'  8.  Woodward  v.  Campbell,  39  Ark.  er  v.  Woodburn,  10  Pa.  St.  jii.     If  the 

580;  Rogers  r.  Rutter,  1 1  Gray  ( Mass.)  BherifPs  sale  is  afterwards  set  aside,  the- 

410;  Rich  V.  Palmer,  7  Oregon  133.  purchaser  has  a  lien  upon  the  land  for 

A  vendor  who  has  given  a  title  bond  money  which  he  has  paid  to  redeem  it 

'  redeem  to  protect  his  interest.  He  from  tSi  sale.     Harlan  v.    Jones,    104, 

have  a   lien  on  the  land  for  the  Ind.  167. 

money  thus  paid.     Bra  ley  v.  Langley,  S.  A  purchaser  at  a  tax  sale  under  the 

38  Kan.  804.  act  of  Congress   for   non-payment   oT 

4.  Bacon  T,  Curliss,  1  Root   (Conn.)  a  direct  tax  may  redeem  a  prior  ia,le  by 

B;  Bheso  T'.  Benker,  33  La.  Ann.  431.  a  stateofCcer,     McBrideu.  Hoey,  i  P.  fit 

iving  redeemed,  he  may  recover  the  W.  (Pa.)  54. 

amount  paid  from  his  debtor.     Ward  v.  7.  McCord   v.    Burgantz,    7    Watta 

Matthews,  80  Cal.  343.     A  lien  creditor  (Pa.)  4S7;  Townshend   v.  Shaffer,  30 

is"ttnowneroftheland"wlthlnthestat-  W.  Va.  176. 

ute  stating  who  may  redeem.   Schenck  S.  Thelessceofpropertv  sold  fortaics- 

».  Peay,  i  Dill.  ( U.  S.)  367.  is  an  owner  within  the  meaning  of  sec- 

A  judgment  creditor  cannot  redeem  tion  505,  Iowa  Code  (iSsi),  and  as  such 
by  advancing  the  amount  of  his  judg-  Is  entitled  to  redeem,  though  his  inter- 
ment upon  a  purchaseHa  bid  at  a  tax  est  is  acquired  after  the  sale,  and  the 
sale.  Russell  v.  Dodson,  6  Baxt.  redemption  fs  made  without  the  knowl- 
(Tenn.)  16.  edge  or  authority  of  the  owner  of  the 

Where  land  Upon  which  several  per-  fee.  Bvington  v.  Rider,  g  Iowa  566. 
sons  have  liens  is  redeemed  by  one  of  B.  Dubois  r.  Hepburn,  10  Pet.  <U. 
them,  the  title  lo,  and  Hens  upon,  the  S.)  i.  The  North  Carolina  statutes 
land,  stand  thereafter  in  the  same  con-  provide  that  when  a  person  "  seised, 
dition  as  though  no  sale  for  taxes  had  as  tenant  by  curtesv  or  dower,  aa  ten- 
taken  place.  Ellsworth  v.  Low,  62  ant  for  life,  or  in  rieht  of  his  wife,"  ot 
Iowa  17S,  land  which  is  sold  for  taxes,  shall   fail 

Where  the  holder  of  a  judgment  pro-  to  redeem  the  same  within  a  year,  the 
cures  a  tax  title  to  the  land  of  the  land  shall  be  forfeited  to  the  person 
debtor,  which  he  agrees  shall  be  sub-  "next  in  title  in  remainder  or  rever- 
ject  to  redemption  on  paying  the  sion,"  who  may  redeem  within  a  year 
amount  of  his  judgment,  other  claim-  from  such  forfeiture.  It  is  held  that 
ants  can  redeem  only  on  these  terms,  the  homestead  allotted  to  a  widow- 
Jordan  r.  Brown,  56  Iowa  aSi,  "  during  widowhood  "  in  lieu  of  dower, 
414 


may  redi 
will   hav 
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and  so,  on  the  same  principle,  a  wife  may  redeem  her  interest  in 
her  husband's  land.* 

The  title  of  one  redeeming  need  not  be  perfect ;  thus,  a  cor- 
poration, holding  under  irregular  condemnation  proceedings, 
may  exercise  the  right.*  The  one  to  whom  the  land  was  assessed 
may  redeem,  and  the  purchaser  cannot  object  on  the  ground 
that  such  redemptioner  has  no  interest.' 

c.  Mortgagees. — A  mortgagee's  title  is  sufficient  to  enable 
him  to  redeem  the  mortgaged  premises.* 


sold  for  non-payment  of  tai 
I'.  Tucket,  io8  N,  Car.  235. 

1.  A  wife  maj  redeem  her  right  in  a 
homesteftd.  Adams  n,  Beale,  ig  Iowa 
61 ;  Ftiffner  v.  Krapfel,  18  Iowa  37.  A 
doweress  may  redeem.     Rice  v.  Nel- 

1.  After  land  was  sold  for  taxes.arail- 
road    company  condemned   and    took 
possession  of   a  right  of  way  over  it. 
It  was  held  that  the  railroad  company    deem,     ourion 
had  a  right  to  redeem  from  the  tax  sale,    348.     Redempti 
and  to  personal   service  of   notice   to  ... 

redeem;  and  this,  although  the  con- 
demnation proceed  in  KB  were  carried 
on  without  notice  to  the  purchaser  at 
the  tax  sale.    Garmo  v.  Sturgion,  65 


'ledging  the  loan  expressly  sub- 
i[  [u  OK     rogateshimto  theowner'srights.Cam- 
Tucker     bon   v.  Lapene,  40  La.  Ann.  5117.     See 
generally.  Mortgagkb.  vol.  15,  p.  819. 
The  holder  of  a  mortgage  given  to 
secure  from  liability  as  surety,  who  has 
received  from  the  mortgagee  money  to 
apply  on   the   amount   needed  to   re- 
deem, has  sufficient  interest  to  enable 
him  to  exercise  the   right  of  redemp- 
Elliott  V.    Sbafler,  30  W.   Va. 


by  the  mortgagee 
le  charter  of  Jersey  Citj', 
ures  to  the  benefit  of  both  mortgagor 
id  mortgagee.  Duncan  v.  Smith,  31 
.  J.  L.  325.  Where  the  assignee  of  a 
ortgage  lend  acquired  a  tax  title  to 
lows  147.  protect  his  mortgage  security,   which 

a.  TowDshend  v.  ShaSer,  30  W.  Va.  tax  title  he  assigned,  it  was  held  that 
176.  the    assignee    was     chargeable     with 

4.  The  mortgagee  of  record  at  the  notice  of  the  equities  of  the  mortgagor 
time  of  tender  may  redeem,  though  he  who  was  in  possession  of  the  land,  and 
did  not  hold  the  record  title  at  the  that  the  mortgagor  was  entitled  to  re- 
time of  the  tax  sale.  Hawes  v.  How-  deem.  Ragor  v.  Lomai,  I2  111. 
lend,  136  Mess.  167.  App.  618. 


The  right  of  redemption  exists  In 
the  mortgagee  independent  of  statute. 
Lloyd  -v.  Bunce,  41  Iowa  660;  Leili- 
back  r.  Jackman,  18  Kan.  537;  " 


.    Burt 


l.a 


330; 


.   Lane,  33   La.  Ann.    ,   ,, 
Rondei  V.   Buras,  34  La.  Ann,    1345; 
Ellsworth  II.  Low,  62  Iowa  178;  Grif- 
fith V.  Utley,  76  Iowa  193;  People  v. 
Edwards^   Hon  (N.  Y.)  377;  Slden- 
berg  V.  Ely,  90  N.    Y.  157;   43   Am. 
Rep.  163.     A  mortgagee  is 
within  the  meaning  of  the 
in     redemption    statutes.'     Alter 
Shepherd,  37  La.  Ann.  207. 

The  purchaser  at  a  sale  under  a 
deed  of  trust  given  to  secure  a  debt 
may  redeem.  Giraldin  v.  Howard,  103 
Mo.  40,  A  mortgagee  may  redeem 
before  condition  broken.  Plumb  v. 
Robinson,  13  Ohio  St.  .304.     Oi 


lAnd  BsoniltT  tat  Amovnt  Paid. — If 
the  mortgagee  redeems,  he  can  add  the 
amount  to  tbe  mortgage  debt,  both  be- 
ing equally  secured  by  the  land.  Burr 
I'.  Veeder,  3  Wend.  (N.  Y.)  411;  Eagle 
F.  Ins.  Co.  V.  Pell,  3  Edw.  Ch.  <  N.  Y.) 
631 ;  Marshall  v.  Davies,  78  N,  Y.  414 ; 


Davies,  78 

Sidenberg  v.  Ely,  90  N.  V. 


357- 


ZSMt   or  Tsndoi   by    Mortnsss. — If 
the  mortgagee  makes  tender,  but  the 
purchaser  refuses  the  money,  the  Form- 
ner,-    er  may  enforce  the  mortgage.     Mont- 
used     gomery  f.  Burton,  31  La.  Ann.  330. 
-     -  Uortgacss's  Snccessors  in  Intaraat. — 

II  the  mortgagee  is  dead,  his  adminis- 
trator may  redeem  the  land,  Ellsworlh 
T>.  Low,  61  Iowa  178;  and  so  may  his 
heir.  Burton  t:  Hintrager,  18  Iowa 
34S.  And  where  he  assigns  the  mort- 
gage, without  having  had  notice  of  the 
sale,  the  assignee  may  redeem.     Faxon 


o  enable  another  to    v.  Wallace,  98  Mass.  44. 


o  title,  although  the  a 


Onurdlaa  u   l[OTtcs«oi.— Where 
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d.  Payment  bv  Stranger. — A  person  having  neither  right 
nor  interest  in  the  land  cannot  redeem.*  While  there  is  a  con- 
flict in  the  decisions,  the  more  generally  accepted  rule  is  that 
tender  or  payment  by  a  stranger  to  a  public  official,  does  not 
inure  to  the  benefit  of  the  true  owner,  but  that  such  payment  or 
tender  has  no  effect  upon  the  title.* 

If,  however,  the  purchaser  himself  accepts  the  money,  he  can- 
not afterwards  set  up  his  title,  but  the  redemption  is  complete 
and  operative,  and  an  assignment  by  the  purchaser  afterwards 
passes  nothing.^  In  case  a  payment  inures  to  the  owner's  benefit, 
the  one  making  it  cannot  withdraw  the  money  after  the  time  for 
redemption  has  passed,  and  thus  defeat  the  owner's  right.' 

e.  Part  Owners.— As  redemption  does  not  create  a  new  title, 
but  merely  cuts  off  the  right  of  the  purchaser,  it  follows  that  any 
redemption  operates  in  favor  of  all  the  former  owners.* 

The  owner  of  a  portion  of  the  land  sold  may  redeem,  but  he 
must  redeem  the  whole,  if  it  was  properly  included  in  one  sale, 

euardian  holds  a  morUage  upoD  lands    redemption  inures  to  the  benefit  of  the 


it  for  his  ward,  the  ward  has  such 
an  Interest  therein  as  will  entitle  him, 
or  the  guardian  in  his  behalf,  to  re- 
deem the  land  from  the  tax  sale.  Wilt 
V,  Newhlrter,  57  Iowa  345. 

1.  Bjington  V.  Buckwalter,  7  Iowa 
512;  74  Am.  Dec.  379;  Penn  v.  Clem- 
ans,  19  Iowa  371;  Lynii  v.  Morse,  76 
Iowa  665 ;  Wood  v.  Welpton,  19  Fed. 
Rep.  405;  Rutledge  v.  Price  County, 
«6  Wis.  35.  And  see  Whitaker  v. 
Ashle}-,  43  La.  Ann.  117;  Eaton  v. 
North,  25  Wis.  514;  Cousins  v.  Allen, 
a8   Wis.    J31.    The   words  "or  other 


person "    i 


though  the  redemptioner 
Intended  to  act  for  himself  upon  an  ad- 
verse claim  of  title.  Jamison  t<.  Thomp- 
son, 65  Miss.  C16.  See  also  Greene  v. 
Williams,  58  Miss.  752. 

*.  -i  Dest^on Taxation,  p. 880;  Coolejr 
on  Taxation  (id  ed.),  p. 540;  Burrougtu 
on  Taxation,  4  125;  Orr  v.  Cunning- 
ham, 4  W.  &  S.  (Pa.)  394. 

The  purchaser  need  not  receive  the 
monej;  if  he  does  so,  he  is  estopped 
from  setting  up  his  title.  Coxe  v.  Sart- 
well,  21  Ps.  St.  4B0. 

Land  wbb  assessed  as  a  whole  tract, 


:  who  maj  redeem,  do 
elude  those  having  no  interest.  Rut- 
ledge  V.  Price  County,  66  Wis.  33.  A 
person  claiming  under  a  tax  gate, 
which  Is  void,  cannot  redeem  from  a 
prior  sale.  McBride  v.  Hoev,  i  Watts 
(Fa.;  436;  Bjington  i>.  Buckwalter,  7 
Iowa  jij;  74  Am.  Dec.  279;  Penn  v. 
Clemans,  19  Iowa  371;  Staples  ■o, 
Mayer,  44  La.  Ann.  628;  McBride  o. 
Hoej,  2  Watts  (Pa.)  436;  Trego  v. 
Huzzard,  19  Pa.  St.441;  Huzzard  v. 
Trego,  35  Pa.  St  9. 

By  means  of  forgery,  one  procured  an 
assignment  of  tax  certificates  to  him- 
self. It  was  held  that  he  could  not 
found  a  right  of  redemption  on  this. 
Wood  V.  Welpton,  29  Fed.  Rep.  405. 

S.  A  son-in-law  of  the  owner  of  the 
land  is  not  entitled  to  redeem  for  his 
own  benefit,  but  a  redemption  by  him 
win  inure  to  the  benefit  of  the  owner. 
I>ixon  V.  Hockady,  36  S.  Car.  60. 

If  one  not  the  owner  redeems,  the 


enumerating    but  before  sale  it  v 


)  subdivided  into 


lots.  One  of  the  lots  was  owned  by 
:  person  in  severalty  before  the  as- 
iment,  but  was  not  assessed  sepa- 
rately to  the  owner.  The  owner  of  the 
remaining  lots  redeemed  the  whole.  It 
was  held  that  such  redemption  inured 
tothe  benefit  of  the  owner  of  the  single 
lot.     Alexander  v.  EUis.  123  Pa.  St.  81. 

4,  Levick  -v.  Brotherllne,  74  Pa.  St. 
'49. 

B.  People  V.  McEwen,  33  Cai.  54; 
,Buach  V.  Huston,  75  III.  343;  Bumes 
V.  Byrne,  45  Iowa  185 ;  Ellsworth  t>. 
Low,  63  Iowa  17S;  Hurley  v.  Hurler, 
14S  Mass.  444;  Maul  -u.  Rider,  51  Pa. 
St.  377. 

Where  the  whole  tract  of  unseated 
land  is  assessed  in  a  bodv,  and  told  [or 
taxes,  the  payment  of  the  redempthm 
money  by  one  who  owns  a  large  share 
of  the  tract,  divest*  the  title  of  the  pur- 
chaser to  the  whole.  Alexander  v. 
Ellk,  133Pa.St.81. 

After  a  co-tenant  has  redeemed,  a 
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and  must  pay  the  whole  amount.*  He  may,  however,  collect 
from  each  of  the  other  owners  his  proper  proportion  of  the  sum.* 
If  the  land  of  the  one  redeeming  was  improperly  grouped  and 
sold  with  other  land  of  his  own,  or  of  others,  he  may  exercise  his 
right  by  tendering  the  proportionate  amount  due  on  the  piece 
sought  to  be  redeemed.'  Similarly,  holders  of  undivided  inter- 
ests  may  redeem  the  whole,*  but  not  their  individual  interests,' 

The  rule  in  the  case  of  redemption  by  minors,  under  statutes  ' 
extending  the  time  allowed   them  for  redemption,  is  otherwise.* 

Any  attempted  purchase  on  the  part  of  a  co-owner  during  the 
period  of  redemption  will — except  under  unusual  circumstances — 
operate  as  a  redemption;'  after  that  period  has  elapsed,  how- 
tender  to  the  purchaser  by  another  co-  *.  Rich  v.  Palmer,  6  Oregon  339, 
tenant  of  his  proportion  of  tlie  amount.  One  tenant  in  common  may  redeem 
K%  of  no  avail.  Walkins  v.  Eaton,  30  for  himself  and  hig  co-tenant.  Halsey 
Me.  519.  V.  Blood,  39  Pa.  St.  119. 

ButseeQuinno.  Kenney, 47Ca1.  147,  B.  People  ti.  McEwen,  23  Cal.  %^; 
which  held  that  while  a  part  owner  Quinn  v.  Kennej,  47  Cal.  147:  Curl  r, 
most  pay  the  whole  amount  in  order  to  Watson,  aj  Iowa  35 ;  95  Am.  Dec.  763; 
redeem,  the  payment  has  the  effect  of  Rice  v.  Nelson,  27  Iowa  14S ;  Rich  v. 
redeeming  his  own  Interest  onlv.  Palmer,  6  Oregon  339. 

1.  State  V.  Schaack.  aS  Minn,  358.  One  having  a  lien  on  an  undivided 
A  statute  providing  for  the  redemp-  two-thirds  Interest  in  land  cannot  re- 
tlon  of  an  undivided  interest  by  itself  deem  by  paying  two-thirds  o(  the 
does  not  allow  a  redemption  of  a  part  amount.  O'Reilly  i>.-Holt,  4  Woods 
of  the  land.  State  v.  Schaack,  38  (U.S.)645.  See  also  Smith  i>.  Thorp, 
Minn.  358.  IJ  W.  Va.  111. 

a.  See  Contkibutiok,  vol.  4,  p.  9;  When  an  undivided  interest  In 
Joint  Tenants,  vol.  11,  p.  1109.  lands,  the  whole  of  which  is  subject  to 

He  ha»  a  lien  on  the  land  for  the  a  tax  sale,  is  sold  In  execution,  the 
amount.  Bracken  v.  Cooper,  80III.  3lt.    sheriff   must  pay  the  whole  tax  from 

A  bill,  however,  cannot  be  sustained     the    proceeds.     Dungan's   Appeal,   88 
by  a  tenant  in  common  to  redeem  the     Pa.  St  414. 
laud  from  the  lien  of  his  co-tenant 

paid  for  taxes.     Chase  i>.   Dur-         Where  adults  and  ir 


"sr; 


s  of  lands  sold  for  taxes,  and   the 

Another  co-tenant  cannot  maintain  a  limitation  has  expired  as  to  the  adults, 

writ  of  entry  against  the  one  paying,  the  infants  can  redeem  only  their  in- 

wtthout    tender    of   his    share    of  the  terests  and  not  the  whole  tract.     WU- 

amount.     Watking   v.    Eaton,    30  Me.  son  v.  Sykes,  67  Miss.  617;  Jacobs  v. 

519 ;  50  Am.  Dec.  637.  Porter,  34  Iowa  341 ;  Miller  v.  Porter, 

■.  Where  the  land  of  one  Is  unlaw-  35  Iowa  166. 

fiilly  sold  with  that  of  others,  and  the  After   the   redemption,  the    infants 

informality  is  subsequently  cured  by  a  who   redeem  will  hold   i      ' 


validating  act,  it  can  be   redeemed  on  common  with  the  tai  purchaser,  or  hia 

payment  of  the  proportion  of  the  tax  successors  in  interest.     Stout  -v.  Mer- 

linrlr  chargeable  to  the  land,  and  the  rill,  3s  Iowa  59. 

whole    amount    does  not   have   to    be  7.  CooleyonTaxation  (aded.),p.843. 

tendered.     Dietrick  v.  Mason,  57  Pa.  In  Arthurs  v.  King,  95  Pa.  St.  174, 

5l  40.  the  court,  speaking  by  Sterrett,  J.,  said  : 

So  if  land  is  improperly  assessed  in  "  There  ia  no  valid  reason  why  either 

gross,  to  the  several  owners,  and   sold  the  owner  of  land  sold  for  taxes,  or  a 

as  such,  one  of  the  owners  may  redeem  stranger  to  the  title,  may  not,  within 

his  part  by  paying  his  pro  rata  share,  the  time  allowed  for  redemption,  take 

without  reference  to  whether  the   re-  from  the  purchaser  at  the   treasurer's 

deemed  part  was  taxed  at  more  ot  less  sale,  a  conveyance  of  his  Inceptive  title, 

than  its  true  relative  value.     Penn  v.  and  hold  the  same  until  it  ripens  into 

Clemans,  19  Iowa  373.  a  complete  tai  title.    Where,  as  in  this 
as  C.  of  L.— 37                        417 
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ever,  if  there  is  no  special  confidential  relation  between  the  co- 
owners,  any  one  of  them  may  buy  the  land  and  get  absolute 
title  in  himself,* 

A  right  is  frequently  given  by  statute,  however,  to  part-owners 
to  redeem  their  own  proper  shares ;  when  this  is  the  case  it  may 
be  enforced  by  mandamus.*  Such  a  privilege  does  not  take  away 
the  ordinary  right  of  a  co-tenant  to  redeem  the  whole  interest  in 
the  land.* 

9.  Period  for  Redemption — a.  In  General. — Statutes  fix  the 
time  within  which  redemption  may  be  made.*  The  rule  gener- 
ally adopted  is  that  the  time  begins  to  run  from  the  acceptance 
of  the  bid,  which  is  the  real  time  of  sale,'  unless  provided  other* 
wise  in  the  statute.* 

Where  the  law  requires  that  the  deed  be  filed  in  a  public  office 
and  remain  there  during  the  time '  allowed  for  redemption,  the 
time  does  not  run  until  the  deed  is  so  filed.'  The  bringing  of  a 
suit  to  quiet  title  does  not  affect  the  rights  of  the  owner,  who 
may  tender  the  money  after  the  suit  is  instituted.* 

There  can  be  no  redemption  after  the  expiration  of  the  time 


land,  and  a  regular  assignment  of  the  time  after  six  months  from  the  actual 

tax  title  is  executed,  it  would  be  unrea-  sale.     See  also   People   v.   Cady,    loj 

■onable  to  inferthat  the  transaction  is  N,  Y.  399;  Coombs  v.   Steere,   8   111. 

a  redemption  and  not  a  purchase."  App.    147;     Doudna    v.     Harlan,    45 

1.  Keele  v.  Cunningham,  2   Heiak,  Kan.  484. 

(Tenn.)  1S8.  As  to  the  date  of  sale  in   Alabama, 

9.  People  V.  Treasurer  of    Detroit,  from  which   the  time  begins   to  run, 

SMich,  14:77  Am.  Dec.  433.  see    Jones    v.    Randle,   M    Ala.   259; 

S.  Loomls  V.  Pingree,  43  Me,  313,  Lassltter  v.  Lee,  68  Aia,  187;  Pugh  v. 

4.  See  generallr.  Heard  v,  Walton,  Youngblood,  69  Ala.  396. 
39  Miss.  388;  Winchester  i>.  Cain,  1  Similar  decisions  on  similar  statutes 
Rob.  (La.)  421;  McCormack  11.  Rus-  were  rendered  in  the  following  cases; 
■ell,  15  Pa.  St.  185;  Gault's  Appeal, 33  Eldridge  v.  Kuehl,  37  Iowa  i6a;  Hen- 
Pa.  St.  94;  State  V.  Woodbridee,  47  derson  v.  Oliver,  38  Iowa  10;  Mc- 
N.  J.  L,  141;  Millen  v.  Howell,  81  Ga.  Cready  v.  Sexton,  19  Iowa  356;  4  Am. 
6^3;  Eggleston  v.  Gage,  33  111,  App.  Rep.  314;  Thomas  i'.  Stickle,  33  Iowa 
184;  Gage  V.  Parker,  103  III.  i;3S;  Tug  71 ;  Robb  v.  Bowen,9  Pa.  St. 71 ;  John- 
River  Coal  Co,  v.  Brewer,9i  Ky.  402 ;  stun  v.  Jackson,  70  Pa.  St,  164. 
Lander  v.  Bromley,  79  Wis.  373;  Mc-  6.  If  a  citj  charter  allows  for  re- 
Kee  I',  Spiro,  107  Mo.  451.  demptlon  eighteen   months  after  sale 

B.  Stevens  I'.  Casaaday,  ;9  Iowa  113 ;  and  deposit  of  the  deed  with  the 
McCalmonet  t.  Rockland  Coal,  etc.,  mayor,  the  time  does  not  begin  to  run 
Co.,  73  Pa.  SL  321.  And  not  from  the  until  a  deed  fully  executed  and  prop- 
issuing  of  the  treasurer's  deed  or  cer-  eriy  acknowledged  is  so  left.  Leaving 
tificale  of  Kale,  Cromellen  i>.  Brink,  19  it  in  an  incomplete  shape  hai  no  efiecl- 
P«.  St.  522;  nor  from  the  recording  of  Berthold  v.  Hoskins,  38  Fed.  Rep.  773. 
the  sberKTs  deed.  Bovd  v.  Wilson,  86  See.  under  the  Wisconsin  statute,  Lao- 
Ga.  379.  But  see  Maina  v.  Elliott,  51  der  v.  Bromley,  79  Wis.  373. 
Cal.  8,  which  held  that  in  California,  1.  West  v.  Duncan,  41  Fed,  Rep, 
where  the  time  allowed  for  redemp-  430. 

tion  is  six  months  from  the  sale,  if  the  8.  White  v.  Smith,  68  Iowa  313. 
purchaser  delays  to  take  his  certificate  But  in  order  to  redeem  at  this  stage, 
of  purchase  promptly,  the  landowner  the  plaintiff  is  bound  to  pay  the  taxe« 
has  six  months  to  redeem  in  after  the  and  penalties  provided  by  law,  regard- 
certificate  has  been  taken  out,  but  is  lees  of  the  Statute  of  Limitations.  Long 
418 
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limited  by  statute,'  even  though  the  deed  has  not  been  executed 
to  the  purchaser  at  the  tax  sale.*  It  has  been  held,  however, 
that  during  the  redemption  period  the  record  must  disclose  a 
valid  sale  for  taxes,  and  that  any  irregularity  appearing  on  the 
face  of  the  record  cannot  be  cured  by  amendments  after  the  time 
has  expired.' 

A  deed  may  not  be  issued  before  the  expiration  of  the  time 
allowed  for  redemption  ;  if  so  issued,  it  is  void.* 

In  the  computation  of  the  time,  the  day  of  the  sale  is  excluded.* 

b.  Waiver  of  Requirements  as  to  Time.— The  purchaser, 
by  express  agreement,*  or  by  the  receipt  of  the  money  after 
the  period  allowed  for  redemption  has  expired,  may  waive  a 
strict  compliance  with  the  requirements  as  to  time.  Payment 
thus  accepted  by  him  will  constitute  a  perfect  redemption.'  A 
public  officer,  however,  cannot  waive  the  purchaser's  right,  and 
acceptance  by  him  will  not  work  a  redemption. ^ 

c.  Persons  Under  Disability. — The  same  strict  rules  apply 
to  persons  under  disability  as  to  others,  unless  the  statutes  other- 

V.  Smith,  67  Iowa  21.  See  also  Harber  through  the  next  dsj.     Gage  v.  Davis, 

IT.  Sexton,  66  Iowa  311.  139  111.  136;  16  Am.  St  Rep.  360;  Hill 

1.  Pearson  v.  Robiiison,44  Iowa 413;  i^.  Timmermeyer,  36  Kan.  353. 
Scofield   V.  McDowell.   47   Iowa   129;  t.  Shoemaker    xk   Porter,    41    Iowa 
Meredith  v.  Phelps,  65  Iowa  118;  Long  197,     As  by  an  agreement  in  writing 
V.   Smith,  62   Iowa   319;   Spengin    i'.  by   the    purchaser   to   convey   to   the 
Forry,  37  Iowa  343.  owner  OD  being  paid  the  amount  of  the 

After  that  nothing  passes  under  an  bid  with   twenty- Sve   per   cent  addi- 

execution  sate  of  the  former  owner's  tional.     Rogers  v.  Johnson,  70  Pa.  St. 

interest.    Church  v.  Riddle,  6  W.  &  S.  334.     A  waiver  may  be  conditional,  in 

(Pa.)  509;  Smith  i/.Macon,2oArk.  17;  which    case    the    condition    muBt    be 

Thweatt  I'.  Black,  30  Ark.  733.  strictly  performed  in  order  to  entitle 

2.  Pearson  11.  Robinson,  44  Iowa  413;  the  owner  to  the  benefit  of  it  Mc- 
Long  I'.  Smith,  63  Iowa  339;  Ellsworth  Culloch  t:  Dodge,  6  R.  I.  346. 

I'.  Low,  63  Iowa  178.  T.  Blackwell    on     Tar    Titles    (_i;th 

A  county  has  the  same  time  within  ed.),  vol.  3,  (,  716;  Thweatt  v.   Black, 

which  to  redeem  as  has  an  Individual.  30  Ark.  731 ;  Coxe   v.  Wolcott,  37  Pa. 

Reeves  t'.  Bremer  County, 73  Iowa  165.  St.  154;  Philadelphia  v.  Miller,  49  Pa. 

3.  Judevine  v.  Jackson,  18  Vt  470;  St.  440;  Byington  -v.  Hampton,  13 
I^ngdon  V.  Poor,  30  Vt  13.  Iowa  33.     See  also,  Terrell  v.   Grim- 

4.  Swope    V.   Prior,    58    Iowa    413;  mell,  30  Iowa  393. 

Cummings   v.    Wilson,    59    Iowa    14;  B.  His   receipt  for  money  paid  after 

Reed  f,  Thompson,  56  Iowa  4i;5 ;  Bow-,  the  time    has    expired    is    a    nullity. 

man  r.  Wetlig,  39  ill.  416.  Thornton  r.  Smith,  36  Ark.  508. 

B.  Richards  t'.  Thompson,  43  Kan.  Land  sold  for  taxes  was  purchased 

309.     Thus,  if  two  years  are  given,  a  by  the  town  in  which  It  was  situated. 

tender  on  the   second  anniversary  of  After  the  time  within  which  redemp- 

the  sale  is  in  time.     Hare  v.  Carnatt,  tion  might  have  been  made,  had  ex- 

39  Ark.  196.  pired,    the     tax,    interest,    costs    and 

A  deed  executed  on  the  last  day,  is  charges  were  paid  by  the  person  sue- 

premature.    Cable   u.  Coates,  36  Kan.  ceeding  to  the  rights  of  the  original 

191.     Thegeneral  rules  as  to  the  com-  owner,  to  the  county  treasurer,  who 

putation  of  time  are  applicable  here,  received   the  same  in    full    pavment. 

See  Day,  vol.  5,  p.  81;  Time,  Compu-  and  marked  the  land  redeemeci  upon 

TATioN  OF.     See  Gladwin  v.  French,  his  books.     No  claim  of  forfeiture  was 

113  Mass.  1S6.  made  at  the  time.     It  was  held   that 

If  the  last  day  falls  on  Sunday,  the  the  person  making  such  payment  was 

right  to  redeem  extend-^,  generally,  not  entitled  to  a  lease  of  the  premises 
'419 
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wise  provide.^  Statutes,  however,  frequently  provide  for  an  ex- 
tension of  time  in  favor  of  minors,  married  women,  idiots,  insane 
persons,  and  others  under  disabilities.' 

An  infant,  to  bring  himself  within  the  statute,  must  have  been 
the  owner  at  the  time  of  the  tax  sale.*  So  must  a  married  woman.* 
One  claiming  under  such  a  statute  must  show  himself  to  be  within 
its  terms.* 

The  statutes  giving  an  additional  time  to  redeem,  grant  an  addi- 
tional privilege,  and  do  not  take  away  the  right  to  redeem  during 
the  continuance  of  the  disability,^  nor  suspend  the  right  of  the 
purchaser  to  take  out  his  deed  at  the  time  allowed  by  statute. 
His  title  is  at  most  subject  to  be  defeated  by  redemption  after 
the  removal  of  disability.' 

As  the  right  to  redeem  after  the  usual  period  has  expired  rests 
upon  statutes,  only  such  interests  as  are  included  therein  may  be 
redeemed.*  The  right  is  not  affected  by  mortgage  foreclosure  pro- 
ceedings brought  during  the  time  allowed.*'  Statutes  giving  a 
person  under  disability  a  longer  time  to  redeem  merely  extend 


(or  the  term  for  which  they  were  sold. 
People  I'.  Hegemnn  (Supreme  Ct),  14 
N.  Y.  Supp.  567. 

1.  Smith  V.  Macon,  30  Ark.  17; 
Thompson  v.  Sherrill,  51  Ark.  453; 
Little  Rock  Junction  R.  Co.  v.  Burke. 
53  Ark.  43o;'Hood  v.  Mathers,  i  A.  K, 
Marsh.  (Ky.)  ^58;  Lew  r.  Newman. 
130N.  Y.  11;  McC 
35  Pa.  SL  i8e. 

1.  As  to  the  ArKansas  siaiuie,  see 
Neil  V.  Rozier,  49  Ark.  ss'  ;  Carroll  i^. 
Johnson, 41  Ark.  eg;  Little  Rock  Junc- 
tion R.  Co.  V.  Burke,  S3  A'''-  43°; 
Thompson  T'.  Sherrill,  5:  Ark.  45^ ;  as 
to  the  Ttraa  statute.  Jacobs  v.  Porter, 
34  Iowa  341 ;  Stout  v.  Merrill,  35  Iowa 

{7;  Myers  v.  Copeland,  10  Iowa  21; 
IcGee  V.  Bailej  (Iowa,  1892),  53  N.  W. 
Rep.  309;  as  to  the  Mississiffii  statute, 
Priceii.  Ferguson,  66  Miss.  404;  as  to  the 
iVhconiin  statute,  Karr  v.  VVashbum, 
56  Wis.  303;  Tucker 
Wis.  74;  Hardingr.  Vaughn,  36  Fed. 
Rep.  743;  Dayton  %:  Relf  34  Wis.  36; 
as  to  redemption  under  the  Brooklyn 
charter.  Levy  r.  Newman,  co  Hun  (N. 
V.)  438. 

S.  Under  lo-a/a  Code,  5  892;  Tallman 
V.  Cook,  39  Iowa  40J  ;  Stevens  i'.  Cas- 
•ady,  59  Iowa  113;  Pearsons  ip.  Ameri- 
can Investment  Co.,  83  Iowa  358.  The 
rule  is  the  same  under  the  Kamai 
statute.  Doudna  v.  Harlan,  45  Kan. 
484;  Culpi'.  Gulp  (Kan.  1893),  33  Pac. 


not  enlarge  the  time  for  redemption. 
McCormack  v.  Russell.  35  Pa.  St.  1S5; 
Burton  -n.  Hintrayer,  18  Iowa  34S. 

4.  See  Finch  v.  Brown,  8  III.  488, 
which  holds  that  the  /erne  ravert  must 
own  the  land  sold  at  the  time  of  sale. 
IE  it  belonged  to  her  husband  at  that 
time,  her  contingent  right  of  dower 
Russell,     does  not  entitle  her  to  redeem. 

B.  Harding  v.  Vaughn,  36  Fed.  Rep. 
ute,  see  741.  This  case  holds  that  a  deed  tothe 
minor  from  his  father  and  mother, 
dated  before  the  tax  sale,  but  which 
has  an  undated  acknowledgement,  and 
which  was  not  recorded  until  after  the 
tax  deed  was  given,  is  not  sufficient 
proof  of  title  in  the  minor  at  the  time 
of  sale,  without  other  evidence. 

e.  Witt  V.  Mewhirter,  57  Iowa  545; 
Goodrich  v.  Florer,  37  Minn.  97.  Thiis, 
a  married   woman,  together  with  her 

,     husband,  maj*  institute  proceedings  to 

Whittlesey,  74  redeem  during  the  continuance  of  the 
'  "  ■  coverture.  Plumb:.  Robinson,  nOhio 
St.  J98. 

7.  Davton  !'.  Reir,  34  Wis.  86. 

8.  If  the  I'Utiite  allows  the  redemp- 
tion of  "  the  real  propertv  of  a  married 
woman,"  a  homestead  interest  is  in- 
cluded.    Adame  v.  Beale.  iij  Iowa  6t. 

Under  the  fVext  VirgtHia  statute,  a 
wife's  separate  estaie  is  not  included. 
Williamson  r.  Russell.   18  W.  Va.  611. 


nio-up. 


Is  reprcsenla- 
[ive.  iiia,v.  u(  iiny  time  before  he  berumes 
of  age.  redeem  from  a  tax  sale  of  land 
ThedeathoEtheowner.subsequently    devised  to  him.     Where  the  purchaser 
to  the  sale,   leaving  minor   heirs,  does    had  quit-claimed  to  another,  taking  b 
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the  period  ;  they  do  not  otherwise  affect  the  right  of  the  former 
owner.* 

10.  Paymeat  andTendffir — a.  In  General. — Payment  and  tender 
are  alike  effectual  to  revest  title  in  the  former  owner.*  Tender 
must  be  of  the  whole  amount,*  and  must  be  continuous,*  uncondi- 
tional,' and  made  in  good  faith.  If  made  coUusively,  upon  an 
agreement  that  the  money  shall  be  refunded,  it  has  no  effect.*  A 
mere  offer  to  redeem  without  tender,  is  generally  inoperative.'  If, 
however,  the  offer  is  refused  on  the  ground  that  there  is  no  right 
to  redeem,  and  no  exception  is  taken  to  the  omission  to  tender, 
it  has  been  held  to  work  a  redemption.*  An  agreement  to  accept 
a  redemption,  although  allowed  by  both  parties  to  remain  open, 
and  never  finally  concluded,  extinguishes  the  constructive  posses- 
sion of  the  holder  of  the  tax  title.*  Tender  relieves  the  owner 
from  all  liability  for  costs  and  subsequent  charges.**  A  deed  made 
after  tender  or  payment  is  void,*'     Tender  and  payment  may  be 

purchaK -money   mortgage  from   him,  such  certtficate.   People  v.  Edwards,  j6 

It  waa  held  that  he  could  not,  by  fore-  Hun  (N.  Y.)  377. 

closure  proceedings,  get  title  in  himself  Tender  is  not  vitiated  by  a  request  to 
and  cut  out  the  Interest  of  the  minor,  the  purchaser,  after  it  is  made,  to  de- 
Strong  -o.  Burris,  61  Iowa  37c.  liver    possession.     Bacon   v.  Cono,   i 

1.  Ethel  V.  Batcheider,  90  Ind.  510.  Smed.  &  M.  Ch.  (Miss.)  3^. 

S.  Cunningham  v.  Marklands,  5  U.  a.  Woodbury     v.     Shackelford,     19 

C.  Ai  B,  6+5;  Bender  v.  Bean,  5a  Ark.  Wis.  55. 

13J ;  Corning   Town  Co.  *.  Davis,  44  T.  Poindexter  t.  Doolittle,  54  Iowa 

Iowa  623 ;  Heaton  v.  Knight,  63  Iowa  o,  which  held  that  the  owner  of  land, 

686;   State  w,   Haughey,  5   Kan.  635;  having  made  no  tender  of  the  amount 

Mathews  f.  Buckingham,  31  Kan.  166;  required    to    redeem    from   the    sale, 

Olin  r.  Rohrbaush,  18  Kan. 413;  Brooks  would  be  chargeable  with  the  costs  of 

».  Hardwick,  5  La,  Ann.  67s ;  Basso  v.  an   action  to   set   aside  the   deed,  al- 

Benker,  33  La.  Ann.  432 ;    Loomls  t>.  though  he  offered  to  redeem,  and  the 

Pingree,  43  Me.  399;  State  i'.  Wood-  offer  was  refused  by  the  auditor, 

bridge,  47  N.  ].  L.  143;  Broughlon  v.  But  It  has  been  held   in  Louisiana, 

Journeay,  ^1  Pa.  St.  31 ;  Burns  v.  Led-  that  where   lands   have   been   sold  to 

better.  54  "tex.  374;  Sperry  v.  Gibson,  3  pay  taxes,  the  owner  has  a  right  to  te- 

W.  Va.  J33.    So  in  CoHHecticai  by  stat-  deem  the  same  upon  offering  to  pay  to 

ute.     Gen.  Stats.  (1SS8),  4  3893.  the    purchaser    the    price,   costs,   im- 

8.  FittB  v.  Hulf.  63  Miss.  594.  provements,  and   interest,  and   is  not 

A  tender  of  the  amount  of  purchase-  compelled  to  make  a  tender  of  the 
money  at  a  tax  sale,  without  also  ten-  money,  unless  the  purchaser  has  ren- 
dering the  premium  allowed  by  law,  dered  an  account  of  those  items, 
will  not  accomplish  redemption;  and  Brooks  v,  Hardwick,  5  La.  Ann.  675. 
for  the  purchaser  to  name  a  larger  See  also  Binfotd  v.  Boardman,  44 
amount  than  he  was  entitled  to,  while  it  Iowa  53. 

would  dispense  with  the  actual  produc-  8.  Bender  t.  Bean,  $2  Ark.  133. 

tlon   of  the   money  tendered,  will  not  B.  Cornell   University  v.  Mead,   80 

dispense  with  full  readiness  to  pay  the  Wis.  3S7. 

proper  amount  at  the  time  of  offering  10.  Riusell  v.  Hudson,  18   Kan.  99; 

to    redeem.     Lamar   u.    Sheppard,  84  Cole  i'.  Moore,  34  Ark.  583. 

Ga.  561.  11.  Mathews  v.  Buckingham,  33  Kan. 

4,  Hamlett  V.  Tallman.   30  Ark.  505.  166;  Olin  ».  Rohrbaugh,  28  Kan.4M: 

B.  HaUey  v.  Blood,  ag  Pa.  St.  319.  Leitzback  v.  Jackman,  iS  Kan.  534. 

A  tender  was  not  invalid  because  a 
receipt  or  certificate  was  demanded, 
when  it  was  rejected  by  the  treasurer 
totely  upon  the  ground  that  he  had  no 
power  to  receive   such  money  and  give 
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excused  if  the  amount  cannot  be  discovered,'  or  may  be  waived 
by  the  purchaser.* 

b.  Kind  OK  Money  Required, — Sometimes  statutes  designate 
the  kind  of  money  required  for  tender  or  payment,*  If  the  public 
officer  whose  duty  it  is  to  receive  payment  disregards  the  statutory 
requirement,  he  may  be  compelled  to  pay  over  lawful  money  to 
the  holder.of  the  tax  title  redeemed  *  Payment  by  check  may  be 
good,  if  not  objected  to,* 

c.  To  Whom  Made. — The  statutes  provide,  frequently,  that 
tender  or  payment  must  be  made  to  the  person  possessing  the  tax 
title  at  th»  time  o£  redemption  ;*  for  example,  to  the  purchaser 
or  his  agent,'  or  to  the  purchaser's  assignee.*  An  Ineffectual 
assignment  does  not  make  it  necessary  to  pay  or  tender  to  the 
assignee." 

Statutes  provide,  sometimes,  for  payment  or  tender  to  some 
specified  public  officer;'*  this  being  done,  the  redemption  is 
effectual,  even  though  such  officer  withholds  the  money."  These 
statutes  generally  do  not  deprive  the  redemptioner  of  the  right  to 
make  payment  to  the  purchaser.** 

ure  o(  the  clerk  to  notify  the  treasurer  ■  purchaser  from  the  state,  and  the  re- 

of  the  payment  would  not  defent  the  demption   money   will    belong  to  the 

redemption.     Fenton  i'.  Way,  40  Iowa  purchaser  and  not  to  the  state.     Keith 

196.      See    also   Gage   v.   liailey,  iij  i'.  freeman,  43  Ark.  296. 

III.  646,  If  the  purchaser  has  accepted  part  of 

1.  Miller  V.  Montsgne,jj   La,  Ann.  the  money,  the  owner  may  redeem  by 

1x90;  Wederatrandt    -a.    Freyhan,    34  tendering  the  reit  to  his  grantee  under 

La.  Ann.  705.  a  quit-claim   deed.     Taylor  v.  Court- 

).  Bright    V.    Boyd,    i    Story    (U.  nay,  15  Neb.  190. 

S.)  47S.  Tendertothepurchaserma^  begood, 

B.  In  Idaho,  "  lawful   money  of  the  notwithstanding  a  conveyance  by  him 

Vniled    Stale);"   in    I!li»oia,   "legal  of    which   the    redemptioner  has   no 

money  of  the  Oitiltd  Slalea;'"  in  Cal-  knowledge,  the  purchaser  remaining  in 

ifornia  and  Oref^on,  gold  or  silver.    A  pogaession.       Faxon    -d.    Wallace,    lOi 

county  cannot  redeem  in  its  own  war-  Mass.  444. 

rants.     Reeves  v.   Bremer  County,  73  The  houisiana  statute  provides  that 

Iowa  165.  redemption  may  be  efTected  by  tender- 

4.  Murphy  1).  Smith,  49  Ark.  37.  ing  the  amount  to  the  purchaser  at  the 
B.  Townshend    v.    Sh^er,     30    W.  tax   sale ;    therefore,  it   is   Immaterial 

Va.  176.  that  before  the  tender  he  has  conveyed 

«.  Thneatt   ii.   Black,  30  Ark.  733 ;  his  title  to  another.     Wheelwright  v. 

Banks   v.   Bingham,  3  Yerg.   (Tenn.)  Lemore,  56  Fed.  Rep.  163. 

3W.     See  various  aute  statutes.  ».  Faxon   ».  Wallace,  98  Mass.  u; 

T.  A  husband  as  general   agent  for  Faxon  v.  Wallace,  101  Mass.  444;  Rice 

the  management  of  bis  wife's  separate  -v.  Bates,  6S  Iowa  393. 

estate,  purchased  land  at  a  tax  sale  in  10.  See  various  statutes. 

the  name  of  bis  wife,  and  with  money  11.  Corbett  v.  Nutt,  18  Gratt  fVs.) 

derived  from  her  separate  estate.     It  624;  10  Wall.  {U.  S.)  464. 

was  held  that  he  was  a  proper  person  la.  State  v.  Woodbridge,  47    N.  J.  L. 

to   whom    to   tender   the   redemption  142,  overrulimg  Stats  v.  Woodbridge, 

moner.     Dauser  -u.   Johnsons,   35    W.  46  N.  J.    L.   109;  Broughton   -v.   Jour- 

Va.  380.  neay,  51  Pa.  St.  31.  But  in  Oregon,  the 

5.  Thweatt  v.  Black,  30  Ark.  733,  payment  must  be  made  to  the  sheriff, 
Where  land  of   an   infant  has  been  not  the  certificate  holder.  Rich  v.  Pal- 
forfeited  to  the  state  and  sold  by  it  for  mer,  7  Oregon  133. 

taxes  before  his  time  for  redemption         An  act  allowing  a  minor  to  redeem 

has  expired,  he  may  redeem  from  the     within  three  years  after  attaining  ma- 

423 
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4.  When  Dispensed  With— (i)  Mistakeor  Fraud  of  Officer.— 
One  seeking  to  redeem  may  rely  on  information  given  him  as  to 
time  and  amount  by  the  proper  officer  in  response  to  his  inquir- 
ies,* Thus,  if  the  amount  named  be  too  small,  the  redemption  is 
valid  if  the  sum  given  be  actually  paid  or  tendered,^  although  not 
otherwise.'  If  the  owner  be  led  by  the  officer  to  believe  that 
there  has  been  but  one  tax  sale,  and  redemption  is  made  from 
that,  the  owner  may  redeem  from  an  undisclosed  sale,  on  discover- 
ing the  fact,  even  though  the  statutory  time  has  elapsed.*  The 
inquiry  made  of  the  officer  must,  however,  be  specific,*  artd  refer 
to  matters  which  it  is  his  duty  to  disclose,*  If  the  inquiry 
relates  to  taxes  only,  it  will  avail  nothing  to  the  owner  that  the 


take  a»'ay  the  privilege  given  him  hj  But  where  the  officer  to  whom  the 
another  statute  of  paying  the  amount  redemption  money  should  be  paid, 
~D  the  collector  within  one  year.    Hoi-     gives  the  wrt  " "   —      -, --   -t .  _    _. 


loway  T',  Clark,  1^  111.  483.  who  pa/E,  but  on  discovt 

1.  Hintr&ger  v.  Mahon^,   78   Iowa     take,  furnished  a  correct' 
537;  Gage  II.  Scales,  100  in,  j:6;  Cor-     whereupon  the   owner  sent  an   agent 


nlng  Town  Co,  v.  Davis,  44  Iowa  62a;  who  demanded  another  statement. 
Price  1'.  Mott,  51  Pa.  St.  3:5;  Mather  which  was  refused,  it  was  held  that 
I'.  Hutchinson,  35  Wis.  »;.  But  see  there  bad  been  no  misconduct  suffi- 
McGahen  t>.  Carr,  6  Iowa  331;  71  Am.  cient  to  extend  the  time.  Van  Ben- 
Dec,  421,  which  holds  that  the  fact  that  thuysen  v.  Sawyer.  36  N.  Y.  150. 
the  public  officer  informed  an  owner  Where  a  landowner  was  wrongly 
who  has  failed  to  redeem,  that  no  taxes  informed  b^  the  officer  that  no  taxes 
were  Hssessed  against  the  land,  gives  were  assessed  against  his  land  and 
him  no  additional  rights  in  the  absence  thereupon  it  was  sold  at  a  tax  sale,  it 
of  collusion  between  the  oflicer  and  the  was  held  that  the  tax  deed  passed  noth- 
purchaser.  See  also  Harmon  v.  Steed,  Ing;  that  he  could,  on  discovering  the 
4g  Fed.  Rep.  779.  error,  bring  ejectment  (or   the   land ; 

a.  Converse  v.  Rankin,  115  III.39S;  and  that  the  three  years' limitation  for 

Forrest  -!'.  Henry,  33  Minn.  434;  Peo-  attacking  tax  titles  applied  only  to  a 

pie  -J.  Registrar  of  Arrears,  1 14  N.  Y.  case  where  the  deed  was  rightly  issued 

19;   Randall   v.   Dai  ley,  66  Wis.   3S5,  and  did  not  govern  such  a  case  as  this. 

See  also  Bubb  v.  Tompkins,  47  Pa.  St.  Gould  v.  Sullivan  (Wis.  18931,  20 L.  R. 

3S9:   Breisch  f .  Coxe,  81   Pa.  St.  336,  A.  4S7.     See   also   Darrow   v.    Union 

348.      Equity  will  grant   relief  to  the  County  (Iowa,  1891),  54  N.W.  Rep.  149. 

owner  in  such  a  case.     Noble  v.  BuUis,  t.  Ellsworth  w.(iordrey,63  Iowa  675. 

33  Iowa  559 ;  92  Am.  Dec.  443 ;  Corn-  4.  Noble  v.  Bullis,   13  Iowa.  558;  93 

Ing  Town  Co.  v.  Davis,  44   Iowa  6ia;  Am,  Dec.  441, 

Iowa  Falls,  etc.,  R.  Co.  v.  Storm  Lake  B.  Lamb  r.  Irwin,  69  Pa,  St.  436.    It 

Bank,  1;^  Iowa  696;  Gould  v.  Sullivan  has  been  held  that  a  general  offer  to 

<  Wis.  1893),  20  L.  R.  A,  487 ;  Gage  ii.  pay  all  taxes  due  is  too  indefinite,  if  no 

Scales,  100  111.  318,  amount   is  specified,   and   no   request 

Where  the  ofGcers  named  too  small  made  to  redeem  from  particular  sale. 

a  sum,  and  the  owner  paid  it,  and  on  Bolinger  t:  Henderson,   23  Iowa   165. 

learning  the  mistake   paid  more  than  But   see  Corning  Town  Co.  11.  Davis, 

enough  to  cover  the  deficiency,  it  was  44  Iowa  612. 

held  that  there  had  been  a  redemption,  8.  Under  the  Missouri  statutes,  the 

McDonald  v.  Geisendorff,  laS  Ind.  153.  owner  has  a  right  to  redeem  bj  paying 

Title   revests  on   the   tender   of  Uie  the   amount  for   which   the   property 

amount  as  given  by  the  ofEcer,  even  was  sold  on  his   procuring  from   the 

though  it  be  too  small.     It  is  immate-  auditor  "  a  statement  setting  forth  the 

rial  that  the  oflker  subsequently  discov-  amount  required  to  redeem."     It  was 

ered  his  mistake  and  told  the  owner,  held  that   where  a  lot  had  been   sold 

who  neglected  to  pay  the  additional  for    the  taxes  of  several    years,  the 
433 
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officer  said  nothing  of  tax  sales ;'  if  to  one  sale  only,  it  matters 
not  that  nothing  was  said  of  other  sales.' 

Likewise  fraud  or  misconduct  of  the  officer  cannot  prejudice 
the  owner.*  If  the  ofBcer  keeps  his  records  in  such  a  manner 
that  the  owner  cannot  learn  of  the  sale,  redemption  may  be  made 
when  the  facts  are  discovered,  even  though  the  time  has  expired.^ 

(2)  Fraud  of  Purchaser. — If  the  owner  be  prevented  from 
redeeming  within  the  time,  by  the  fraud  or  deception  of  the  pur- 
chaser,  he  may  exercise  his  right  thereafter,  on  discovering  the 
facts.*   ■ 

Where  the  purchaser,  by  promising  to  assign  the  certificate  to 
the  owner,  induces  him  to  let  the  time  of.  redemption  go  by,  the 
court  will  order  a  reconveyance.*  Where  he  tells  the  owner  that 
the  land  sold  is  not  his,  and  thus  leads  him  to  fail  to  redeem,  he 
will  be  perpetually  enjoined  from  receiving  his  deed.' 

e.  Equitable  Redemption. — Payment  may  be  made  other- 
wise than  by  the  passing  of  money  from  the  owner  to  the  pur- 
chaser. If  the  latter  is  indebted  to  the  former,  the  money  due  on 
the  debt  may  be  applied  toward  the  redemption  price,  ihd  if  as 
great,  such  application  may  constitute  an  equitable  redemption.^ 

11.  Amoimt. — The  amount  required  for  redemption  varies  with 
the  statutes.  Repayment  of  the  purchaser's  bid  with  a  specified 
interest  by  way  of  penalty,  together  with  costs,  and  subsequent 

auditor  could  not  b«  required  to  give  In    good  faith,  but   not  knowing  the 

the  statement  of  the  amount  necesMirjr  amount,  paid  two  dollars  teas  than  the 

to  redeem  from   the  taxes  of  one  jeax  proper  sum,  the  purchaser  agreeing  to 

only.     State  v.  Tufts,  108  Mo.  418.  let  him    Icnow    the    correct   amount. 

1.  Moore  v.  Hamlin,  38  lo-wa  481.  When,  instead  ofdoing  this,  he  took  out 

3.  Lamb  v.  Irwin,  69  Pa.  St.  436.  a  deed,  It  was  held  that  equitj  would 
>.  An    attempted    redemption    will  set  it  aside. 

avoid  thedeed  where  the  owner  could  fl.  Laing  v.  McKee,  13  Mich.  114. 
not  find  out  the  amount  necessarr  to  T.  Koon  r.  Snodgrase,  18  W.  Va.330. 
redeem  because  the  sheriff  failed  to  8.  Gasklns  v.  Blake,  27  Miss.  675. 
report  the  sale,  and  the  purchaser  did  But  where  the  purchaser's  grantee  en- 
not  file  his  certlRcate  until  within  two  ters  upon  the  land  before  the  time  of 
days  of  the  expiration  of  the  time  redemption  has  expired  under  a  void- 
.  allowed  for  redemption,  the  owner  able  deed,  and  makes  use  of  It,  and  the' 
having  several  times  applied  to  the  valueof  his  use  exceeds  the  redemption 
county  clerk  for  information  as  to  the  amount,  there  is.  no  equitable  re- 
amount.  Tug  River  Coal  Co.  v.  demption.  Babcock  v.  Bonebrake,  77 
Brown,  13  Ky.  L.  Rep.  1.  Iowa  710. 

If  the  tax  be  assessed  in  the  name  of  Where  by  statute,  title  does  not  vest 

another,  the  owner  may  still  pay,  and  until  the  deed  is  recorded,  the  entry 

the  refusal  of  the  ofiicer  to  accept,  does  and  receipt  of  proRls  before  recording, 

not  invalidate  the  redemption.     Kins-  but  after  the  expiration  of  the  period 

worthy  V.  Austin,  33  Ark.  375.  of    redemption,   do  not  constitute  an 

4.  If  the  oflicer  wrongfully  allowed  equitable  redemption.  Spengin  c.  Fer- 
a    lot   to    stand    upon    the    tax   book  ry,  37  Iowa  143. 

against  the  former  owner   so  that   he  In  Georgia,  the  owner  of  land  sold 

did  not  know  of  the  sale,  his  right  is  for  laies  is  entitled  to  occupy  It  free  of 

not  lost,  but  he  may  redeem   on   dis-  rent  for  one  year  from  the  date  of  sale. 

covering  the  facts.  Martin  v.  Barbour,  But  where  rent    is   paid   during  that 

34  Fed.  Rep.  701.  time,  it  cannot  be   treated   as  having 

a.  Converse  T^.  Rankin,  115  III.  39S.  been   paid  toward  the  redemption   M 

In  this  case,  one  attempted  to  redeem  the   land   where   it  was  not  then  the 
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taxes  paid  by  the  purchaser,  with  interest,  are  usually  required.* 
Sometimes  the  statute  provides  that  the  purchaser  shall  be  reim- 
bursed for  improvements.*  There  is  no  distinction  as  to  amount 
between  an  individual  who  redeems  and  the  state  or  county.' 

Statutes  frequently  fix  the  interest  at  a  very  high  rate.*  Inter- 
est  runs  from  the  time  of  sale,  and  not  from  the  time  of  the 
actual  payment." 

The  whole  amount  must  be  paid  in  order  to  insure  redemption, 
even  though  certain  of  the  items  may  be  barred  by  the  Statute  of 
Limitations.*  If  the  sum  actually  paid  at  the  sale  was  less  than 
the  amount  of  the  taxes  and  other  charges,  this  fact  will  not  affect 
the  amount  to  be  tendered.'  If  the  payment  is  to  an  assignee  of 
the  purchaser,  it  is  immaterial  what  his  rights  may  have  cost 
him  ;  8  only  the  costs  that  have  legally  accrued  need  be  paid.* 
So  far  as  the  question  of  amount  is  concerned,  it  is  immaterial 
whether  or  not  a  suit  to  enforce  the  tax  purchaser's  claim  is  pend- 
ing."* The  full  amount  prescribed  by  statute  must  be  paid  in 
order  that  there  may  be  a  redemption.'*  In  some  cases,  however, 
where  the  deficiency  is  small,  the  courts  have  relaxed  the  rule.** 


intention  of  the  parties  that  It  thould 
be  so  applied,  and  no  claim  for  such 
application  was  made  until  after  the 
expiration  of  the  period  for  redemp- 
tion.    Lamar  v.  Sheppard,  S4  Ga.  561. 

1.  See  various  local  statutes.  See  also 
Comstock  V.  Cover,  35  111.  470  ;  Swao 
V.  Hute,  15  Neb.  465;  Bflngton  v.  Ri- 
der, 9  Iowa  566;  Tebbetts  ii.  Charles- 
ton, 33  W.  Vk.  70s. 

a.  Towle  V.  Holt,  14  Neb.  311.  See 
also  Lynch  v.  Brudie,  63  Pa.  St.  106; 
Boatmen's  Sav.  Bank  v.  Grewe,  loi 
Mo.  6:5;  Bender  v.  Bean,  53  Ark.  133. 

It  improvements  are  allowed  to  a 
boaa  jide  purchaser,  one  redeeming 
maj  be  such,  although  the  title  which 
he  brought  wa*  clearly  bad  to  the 
^e  of  a  lawyer.  House  -v.  Stone,  64 
Tei.  677.  See  also  Indiana  Rev.  Stats. 
(1881).  4  6477- 

S.  Briscoe  v.  Ellsworth  County.  13 
Kan.  334;  State  1}.  Haughey,  j  Kan. 
635.  Where  the  state  bids  In  property, 
and  afterwards  assigns  It  to  a  purchase'r. 
the  sum  paid  by  such  purchaser  is  "the 
amount  sold  for"  to  be  Inserted  in  the  no- 
tice to  redeem  and  to  be  paid  on  redemp- 
tion. Sperry  v.  Goodwin,  44  Minn.  307. 

«.  See  various  state  statutes.  In  Estes 
V.  Stebbins,  25  Kan.  315,  a  rate  of  fifty 
per  cent,  was  held  to  be  within  the 
power  of  the  legislature  to  fii.  See  also 
Milligan  v.  Hintrager,  iS  Iowa  171 ; 
Augustin  II.  Jennings,  43  Iowa  198.  In 
Kittle  ».  Shervin,  11  Neb.  65,  forty  per 
cent,  was  upheld.  Iq  this  state  the  con- 


stitution prohibited  the  enactment  of 
local  or  special  laws  regulating  interest. 

B.  So  in  Ne-a  Tork.  People  v.  Cady, 
los  N.  Y.  199. 

6.  Long  II.  Smith,  67  Iowa  si. 

T.  Under  the  lovja  statutes,  where 
land  offered  for  sale  for  two  years  for 
delinquent  taies,  was  finally  sold  for 
less  than  the  amount  due  under  the 
provisions  of  a  statute,  it  was  held 
that  the  owner  must  pay  the  whole 
amount  of  the  taxes  and  penalty  In  or- 
der to  redeem.     Soper  v.    Espeset,  63 

B.  Culbertsonu.Munson,  I04lnd.  451. 

e.  Thus,  if  ft  is  provided  that  land 
struck  off  to  a  county  remains  unre- 
deemed for  five  years,  It  may  be  sold,  but 
the  five  full  years  must  elapse  before 
any  steps  can  be  taken  towards  the  sec- 
ond sale,  and  if  costs  are  made  within 
the  five  years,  they  are  illegal.  Heir 
f.  Rullman,  2zKaii.6o6. 

10.  Tebbetts  v.  Charleston,  33  W. 
Va.  70s. 

11.  Chace  v.  Durfee,  16  R.  I.  34S. 
Tender  of  amount  of  purchase-money 

without  the  premium  allowed  by  law 
avails  nothing.  Lamar  -o.  Sheppard, 
84  Ga.  561. 

la.  A  payment  of  five  dollars  and 
ninety-nine  cents  Instead  of  six  dollars 
and  four  cents  Is  sufficient,  the  defi- 
ciency being  too  trivial  Co  Invalidate 
the  redemption.  Wyatt  v.  Simpson,  8 
W.  v..  3„. 
The    failure    to   pa^    anTthlng  m 
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Where  land  was  sold  for  taxes  and  under  a  judgment  at  the 
same  time,  it  was  held  that  the  whole  amount  paid,  and  not  that 
of  the  taxes  only,  must  be  tendered.'  Taxes  paid  by  the  pur- 
chaser subsequent  to  redemption  cannot  be  recovered,*  nor  can 
those  paid  subsequent  to  the  sale  but  before  the  deed  is  made, 
unless  so  provided  in  the  statute.*  Neither  can  taxes  levied  and 
due  prior  to  the  sale,^  Where  lots  are  assessed  and  sold  sepa- 
rately, redemption  of  any  one  lot  must  be  made  by  tendering  the 
whole  amount  due  on  it.' 

12.  ITotioe  to  Eedeem — a.  Generally. — The  statutes  frequently 
require  notice  to  be  given  to  him  whose  land  has  been  sold  for 
taxes,  of  the  expiration  of  the  time  allowed  for  redemption,  and 
of  the  purchaser's  intention  to  apply  for  a  deed.*  The  form  and 
contents  of  the  notice  vary  with  the  language  of  varying  statutes.^ 
The  notice  must  be  addressed  to  the  proper  person.*  It  is  pre- 
sumed, in  the  absence  of  evidence  to  the  contrary,  that  the  land 
is  assessed  at  the  time  of  notice  against  the  same  person  as  at 

printer's  fees  for  publication  of  notice  end  costs  and  taxes  paid  for  anj  gubae- 

of  the  tan   sale  will  not  avoid  tiie  re-     quent  '_ ' "" .---•-- 

demption  where  the  treasurer  had  no  ot  nrev 

notice  of  their  amount.     State  v.  Har-  58  low:   _, 

per,  36  Neb.  761.  6.  People  v.  McEwen,  23  Cal.  54. 

The  notice  of  the  amount  required  to  Where  lots  have  been  assessed  and 

redeem    from  a  tax  sale  specified   the  sold  separately,  they  must  be  redeemed 

date  of  the  judgment  insteadof  the  date  separately.     Boatmen's   Sav,  Bank  v. 

of  the  sale  as  the  time  from  which  in-  Grewe,  101  Mo.  625, 

tereet  was  to  run,  but  the  consequent  t.  See   various   local    statutes.     See 

increase  of  the  amount  required  to  re-  also  Notice,  vol.  16,  p,  787. 

deem  was  little  more  than  one  cent.     It  See  Emeric  v.  Alvarado,  90  Cal.  444, 

was  held  that  the  defect  was  not  sub-  as  to  the  California  statute. 

Etantial.    Robert    v.     Western    Land  7.  See   Swan   -v.   Whaley,   75   Iowa 

Assoc,  43  Minn.  3.  613 ;  Hinkel  v.  Krueger,  47  Minn.  497. 

In  an  action  to  redeem  land  sold  for  Id  tke  absence  of  the  required  notice, 

taxes,  the  plaintiff  tendered  and  brought  the  statutory  limtlation  ma^  not  be  set 

into  court  the  amount  which  he  in  good  up  in  defense  to  a  suit  to  redeem,  but 

faith   believed    to    be  due,    the    exact  a  notice  which  is  merely  defective,  as 

amount  depending  upon  the  construe-  for  lack  of  a  seal,  for  example,  does  not 

tion  of  a  doubtful  law.  The  court  found  affect  the  bar.     Slyfield  v.  Healy,  31 

a  larger  sum  to  l>e  due,  but  held  that  a  Fed.  Rep.  i. 

judgment  in  his  favor  should  not  l>e  The  Massachaielti  statute  provides 

disturbed.     Kraus  v.  Montgomery,  1 14  tor  redemption  by  a  mortgagee  of  rec- 

Ind.  103.  ord  at  any  time  within  two  years  after 

I.  Clower  V.  Fleming,  8t  Ga,  J47.  he  has  actual  notice  of  the  sale.     It  was 

S.  Byingtoni'.  Allen.  II  Iowa  3  ;  By-  held  in  ICeith  r.  Wheeler  (Mass.  1393}, 
ington  v.  Walsh,  it  Iowa  27 ;  Byington  34  N.  £.  Rep.  174.  that  the  fact  that  a 
11.  Wood,  13  Iowa  ^79;  Byington  v.  release  to  him  from  the  mortgagor  de- 
Hampton,  13  Iowa  33.  clared  that  the  release  was  "subject  to 

If  the  iaw  provides  for  the  payment  any   and  all   unpaid   taxes,"   was   not 

of  subsequent  taxes,  the  payment  of  equivalent  to  actual  notice  ot  a  sale  for 

the    purchase-money    and    premium,  taxes. 

without  such  taxes,  will  not  effect  a  re-  S.   Hillyeri/.  Farneman,65lowa  ai7; 

demption.     Harmon  t!.  Steed,  49  Fed.  Slyfield  :'.  Barnum,  71  Iowa  ^^e  ;  ly/na 

Rep.  779.  I'.    Morse,    76   Iowa   665;    Wilson   v. 

B.  Stephens  v.  Holmes,  26  Ark.  48.  Russell,  73  iowa  395.     An  immaterial 

4,  If  the  law  prescribes  that  the  one  variance  does  not  invalidate  the  notice, 

redeeming  shall  pay  the  amount  tor  as  where  it  is  directed   to   "Coriess," 

which    the    land   sold,  with    interest  instead  of  "  Coriis,"  the  names   being 
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the  time  of  the  sale.*  The  requirement  of  notice,  where  notice 
is  required,  is  a  condition  precedent  to  the  right  of  the  purchaser 
to  demand  a  deed.*  A  deed  issued  without  the  notice  is  bad.' 
So  is  a  deed  executed  before  the  expiration  of  the  time  named  in 
the  notice.* 

One  who  founds  ejectment  upon  a  tax  title  must  prove  that 
notice  was  given,  where  notice  is  necessary.*  The  surrender  of 
the  tax  certificate  in  response  to  a  bad  notice  does  not  make 
vaUd  a  deed  prematurely  issued.* 

A  strict  compliance  with  the  statutory  requirements  is  essen> 


addressed 

upon  therightperson.  Steele 

80  Iowa  336. 

ir   a   notice   bj    publicati 
dressed  to  ''unkDOwD  owoei 
the  land  U  taied  to  one  by  1 
insufficient.      Hartley  v.  Boynton, 
Fed.  Rep.  873. 

A   notice  directed  to  A   and  sc 
fifteen  other  named  persons,  and 
known  owners,  and   referring   to 
land  in  question  and  some  fifteen  other    thi 
descriptions,  is  bad.    While  i'.  Smith, 
68  Iowa  313;   Adams  v.   Burdick,  68 
Iowa  666. 

ValTBr. — An  occupant  cannot  waive 
the  notice  to  which  the  owner  is  en- 
titled.   Jackson  *.  Estj,  7  Wend.  (N. 


,  Murry,         3.  Lon(, 

Wilson^.  McKenna,  5:  III.  . 
I  is  ad-  nerif.  Chemberlin,  ii7lll.568''rDalton 
"  where  v.  Lucas,  63  III.  337;  Gage  ■v.  Bailey, 
me,  it  is     100   111.    530;     Holbrook    v.    Fellows, 

38    III.   440;    Gavin    z>.    Shuman,    33 

Ind.  ^j;  Long  ».  Wolf,  15  Kan.  jaa; 

Blackistone  v.  Sherwood,  31  Kan.  35; 

People  V.  Walsh,  w  Hun  (N.  Y.)  139; 

Merrill  V.  Gearing,  32  Minn.  479;  Ar- 
lathers,   38    Pa.    SI.    40; 


Lyons,  138  III.  590.     See  also  Swope  v. 
Prior,  5S  Iowa  412. 

The  doctrine  that  the  claimant  under 
a  tax  title  must  show  that  be  gave  the 
I .)  140.  notice  prescribed  by  the  constitution, 

1.  See   Ellsworth    v.    Cordrey,    65     has  reference  to  cases  where  a  para- 
Iowa  303.  mount  title  is  claimed  under  such  deed, 
3.  Caulkins  v.  Chamberlain,  37  Hun    and  not  to  cases  where  such  deed   is 
(N.  Y.)  :t3;  Ellsworth*.  Van  Ort,  67     merely  color  of  title  under  the  Statute 


Proof  of  the  service  of  ti 
lUhes  a  frima  facie  case 
the  tax  deed.  Wilson  v. 
Iowa  450. 

The  statutory  notice  to  redeem  is 
indispensable  when  a  tax  deed  is 
wanted,  but  it  is  not  so  where  the 
holder  of  the  tax  certificate  merely 
wants  to  foreclose  the  tai  lien,  Lam- 
mers  v,  Comstock,  30  Neb.  341.  See 
also  Lockwood  v.  Gehlert,  137  N.  Y. 
34i;Dentlert>.State,4Blackf.{Ind.)258. 

DoflgeUvfl  Notice. — A  notice  defective 
in  substance  will  not  support  a  tax  title. 
Gage  V.  Bailey,  100  111.  530;  Wisner  v. 
Chamberlin.  117  111.  56S ;  Gage  v. 
Mayer,  117  III.  632  ;  Long  v.  Smith,  6i 
Iowa  339;  Adams  v.  Griffin,  66  Iowa 
tic;  Long*.  Wolf, 25 Kan. 512;  Simon- 
ton  V.  Hays,  32  Hun  (N.  Y.)  186. 

In   People  v.  Cady.  56  N.  Y.  Super. 

Ct.  180,  if         

to  redeem 


of  Limitations.     Morrison  v.  Not 

47  II!.  477. 
ivor  01         After  deed  has  been  made  it  will  be 
its,   56    presumed  that  the   notice,   if  needed, 
1.    Garmoe   v.   Sturgeon,  65 


.147. 


4.  See  Swope  v.  Prior,s8  Iowa  413; 
Barnard  -v,  Hoyt,  63  III.  341.  See  also 
Bowers  v.  Hallock,  71  Iowa  318;  Hol- 
brook T>.  Fellows,  38  111.440;  Morrison 
1-.  Norman,  47  III.  477. 

e.  Holbrook  v.  Fellows,  38  III.  440; 
Sanborn  -v.  Mueller,  38  Minn.  27; 
Nelson  v.  Central  Land  Co.,  35  Minn. 


In  Illinois,  under  the  statute,  the  tax 
deed  is  void,  if  it  does  not  allege  that 
notice  has  beau  given.  Smith  v.  Prall, 
133  111.  308. 

If  the  statute  prescribes  that  the  no- 
tice be  recorded,  the  recordiop  is  a  con- 
^.^  ,  dition   precedent  to  the  issuing  of  the 

)  held  that  if  the  notice    deed.     Reeds  v.  Morton,  9  Mo.  878, 
insufficient  and   invalid,        t.  Long  v.  Smith,  63  Iowa  339. 


427 


>y  Google 


SsdMnpttoa  from  Iftz  tel*. 


TAX  A  TION. 


tial.*  A  notice  served  too  soon  is  bad.*  It  need  not  be  served 
on  the  premises* 

b.  To  Whom  Given— (i)  fn  General. — Notice  need  be  given 
only  to  the  persons  named  in  the  statute.*  Where  the  constitu- 
tion requires  notice  to  "  parties  interested,"  and  the  statute 
notice  to  the  owner  merely,  notice  to  the  mortgagee  is  not  neces- 
sary.' A  corporation  requires  the  same  notice  as  does  an 
individual.* 

(2)  The  Owner. —^Xin^Gr  a  requirement  of  notice  to  the  owner, 
one  to  whom  land  was  assessed  and  in  whom  the  record  title  was 
at  the  time  of  the  sale,  is  prima  facie  the  owner  at  the  time  of 
the  giving  of  notice.'  The  death  of  the  owner  does  not  dispense 
with  notice.* 


1.  Blackistone  v.  Shertvood,  31  Kan. 
3S;  Thompson  v.  Burhana,  61  N,  Y. 
52;  CUFton  Heights  Land  Co.  v.  Ran* 


dell,  a 


n  the 


treasurer's  office,  of  the  sale  of  his  li 
for  taxes,  is  not  the  fonnal  official  no- 
tice required  by  law.  Broughton  v. 
Journeay,  51  Pa.  St.  31. 

That  the  land  was  unoccupied,  does 
not  preclude  the  necessity  Tor  notice. 
Lucas  V.  McEnerna,  19  Hun  (N.  Y.)  14. 

A  requirement  that  notice  shall  be 
published  at  least  six  months  before 
the  eKpiration  of  the  time  for  redemp- 
tion, is  not  disregarded  by  a  notice  pub- 
lished sixteen  months  before  such  time. 
HoSman  *.  Clark  County,  61  Wis,  j. 

I.  Griffin  v.  Tuttle,  74  Iowa  319; 
Smith  V.  Walker,  56  N.  Y.  Super.  Ct. 
391;  Donahue  t:  O'Conor,  45  N.  V. 
Super.  Ct.  378;  Lockwood  v.  Gehlert, 
137  N.  Y.  241;  S3  Hun  {N.  Y.)  is; 
Arthurs  v.  Smathers,   38  Pa.  St.  40. 

3.  Gage  V.  Bailey,  102  III.  11, 

i.  If  notice  is  required  to  be  served 
on  the  person  in  possession  and  also 
on  the  one  in  whose  name  the  land  is 
taxed,  if  a  resident  of  the  county  where 
the  land  lies,  none  is  needed  where 
there  is  no  one  in  possession  and  the 
land  is  not  taxed  in  the  name  of  any 
one,  Lawrence  v.  Horntck,  Si  Iowa 
193 :  Fuller  V.  Armstrong.  53  Iowa  6S3 ; 
Tuttle  T.  Griffin,  64  Iowa  ^si  J  Cham- 
I>er8  V.  Haddock,  64  Iowa  S56;  Parker 
V.  Cochran,  64  Iowa  757. 

Where  three  years  after  the  sale  ot 
land  for  taxes,  it  was  both  unoccupied 
and  taxed  to  no  one,  the  purchaser  was 
held  to  be  entitled  to  a  deed  therefor 
without  giving  any  notice  to  the 
owner  at  the  expiration  of  the  time  for 
redemption;  and  such  deed  will  be 
good  though  made  pursuant  to  a  notice 


Eublished  several  years  later  when  the 
lad  nas  both  occupied  by  and  taxed 

to  the  owner.    Meredith  t:  Phelps,  65 

Under  the  Miimeioia  statute,  requir- 
ing that  the  notice  be  served  on  the 
person  In  whose  name  the  land  is  as- 
sessed, service  must  be  made  on  such 
person,  even  though  he  is  the  holder 


of  the  tax  sale  certificate.    The 
makes  no  exception.     Mitchell 

Farland,  47  Mf 


.  Mc- 


6.  Smyth  V.  Neff,  \i%  111.  310.     See 

— '-  -     "" — "      ,6  Hui    

mortgagee. 


Peopli 
377. 


.  Edwards,  56 


1  (N.Y.) 


under  the  JVeza  fori  statute. 

B.  Garmoe  v.  Sturgeon, 6s  Iowa  147. 

T.  Ellsworth  V.  cfordrey,  65  Iowa 
303,  Under  a  statute  requiring  notice 
to  be  given  to  the  owner  personally  or 
by  publication,  it  was  held  that  the 
owner  must  be  designated  br  name. 
If  the  land  was  described  as  listed  to 
"  owners  unknown,"  the  notice  was 
insufficient.  Hartley  v.  Boynton,  17 
Fed.Rep.873;  5  McCrary  (U,S.)4S3. 

Where  the  land  Is  owned  by  ■ 
woman,  It  is  not  enough,  under  the 
Illinois  statute,  to  leave  a  copy  of  the 
notice  with  her  husband.  Cotes  v. 
Rohrbeck,  139  III,  S32. 

See,  as  to  notice  "to  the  owner.  Hall 
V.  Guthridge,  S2  Iowa  408;  Martin  v. 
Stoddard  (Bklyn.  City  Ct.).  4  N.  Y. 
Supp,  177;  Lyman  v,  Anderson,  9 
Neb.  367. 

S.  The  fact  that  the  orglnal  owner,  J. 
T.,  is  dead,  does  not  make  it  proper  to 
dispense  with  notice ;  it  does  not  follow 
that  there  may  not  be  another  of  the 
same  name,  the  land  remaining  taxed 
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(3)   T&e  Occupant. — Notice  must,  by  many  statutes,  be  given  to 

the  "occupant"  or  the  person  "in  possession."*  The  terms 
refer  to  actual  occupancy  or  possession  only,*  and  to  occupancy 
and  possession  at  the  time  of  the  giving  of  notice.^  In  the  ab- 
sence  of  proof,  it  is  presumed  that  the  owner  is  in  possession,* 
Slight  acts  of  ownership  are  sufficient  to  constitute  occupancy, 
neither  residence  on  the  land  nor  systematic  cultivation  being 
essentia!.*  A  cultivation  of  a  part  of  the  tract  sold  entitles  the 
one  cultivating  to  notice.     If  it  be  not  given,  the  title  to  the 

notice  addressed  merely  to  his  estate  Is  son,    J.,   said :    "An   occupancy   that 

insufficient.      McGee   v.   Fleming.  8z  would  constitute  a  good  adverse  pos- 

A la.  176.     As  to  owners  generally,  see  session  of  the   entire  lot,  and   which 

Owner,  vol.  18,  p.  299.                             .  might  ripen  into  a  title  in  twenty  years, 

1.  Notice    (^ven    to    the    adjoining  was  not  within   the  contemplation  of 

owner  by  mistake  does  not  invalidate  the  statute.    It  was  not  intended  to  re- 

the  title  if  notice  was  also  served  on  the  gard  the  title  of  the  land  thus  sold,  but 

proper  person  in  possession.      Clifton  the  object  was  lo  afford  to  any  person 

Heights  Land  Co.  v.  Randall,  83  Iowa  who  might  happen  to  he  an  occupant 

89.   As  to  definitions,  etc..  see  Occu-  at  the  date  of  the  deed  an  opportunity 

PANT,  vol.  17,  p.  39;  Possession,  vol,  to  redeem,  presuming  that  he  might 

18,  p.  840.  be  the  owner,  or   In  some  way  legally 

9.  Taylor   v.  Wright,   lai    III.   455.  Interested  in  the  land." 

See,  under  the  la-a/a  statute,  Parkerv.  Facta  ConatltuiliiK  POBssiitoii. —  Re- 

Cochran,  64  Iowa  7^7;  Cahalan  v.  Van  movat  of  dirt  and  cutting  down  weeds 

Sant  (Iowa,  1893),  54  N.  W.  Rep.  433;  from   year   lo  year  are   such   acts   of 

Snell  11.  Dubuque,  etc.,  R.  Co.  (Iowa,  ownership  as  to  put  the  purchaser  on 

1893)1  55  N.W.  Rep.  310.  inquiry,  and  make  it  incumbent  on  him 

S.  Hand  v.  Ballou,  11  N.  Y.    541 ;  to  give  notice  to  one  performing  these 

Gonzalla  v.  Barblesman,  143  111.  634.  acts.     Sapp   v.  Walker,  66   Iowa  497. 

Where  personal  notice  must  begiven  See  also  Ellsworth  v.  Low,  62  Iowa  178. 

to  one  In   occupation,   the   mere  fact  Facta   Inanfflolent  to  Conatltata  Foa- 

that  Ave  months  before  the  expiration  aaaiion. — Where  a  person  placed  a  few 

of  the  time  for  redemption   the   land  stacks  of  hay  upon  land  actually  occu- 

was   unoccupied   does    not    authorize  pied    by    another,  and    inclosed    the 

publication.  Gage  f.  Bailey,  100  HI.  530.  stacks  with  boards    to    protect  them 

Such    notice   miist   be    given,   even  from  rain, and  therewasnoagreement 

though  at  the  time  of  the  assessment  for  the  payment  of  rent,  it  was  held 

the  land  was  unoccupied.      Comstock  that  his  possession  was  not  of  such  na- 

V.  Beardsley,  15  Wend.  (N.  Y.)  348.  ture  as  made  it  necessary  for  a  pur- 

4.  Hall  I'.  Guthridge.  53  Iowa  408  ;  chaser  of  the  land  at  a  tax  sale  to  serve 

Ellsworth  V.  Low,  61  Iowa  17S,  notice  to  redeem  upon  him  under  a  law 

The  owner  of  cultivated  land  let  it  requiring  notice  to  "  every  person 
on  shares  to  another,  to  whom  it  was  in  actual  possession  or  occupancy." 
assessed.  After  possession  was  sur-  Drake  i'.  Ogden,  128  III,  603. 
rendered,  although  some  of  the  leasee's  A  joint  owner  of  land,  who  resided 
property  remained  on  the  land  with  upon  it  merely  as  a  housekeeper  for 
the  lessor's  consent,  notice  to  redeem  her  brother,  but  who  claimed  no  con- 
was  served  on  the  lessee.  It  was  held  trol  over  or  interest  in  the  property 
that  the  service  was  insuihcient,  that  by  reason  of  such  residence,  is  not  in 
it  should  have  been  upon  the  owner,  such  possession  as  to  entitle  her  to  no- 
although  he  did  not  reside  on  the  land,  tice  under  the  loTua  code.  Rowland  v. 
Whitics  ti.  Farsons,  73  Iowa  137.  Brown,  75  Iowa  679. 

Service  of  notice  on  one  in  posses-  Under  the  loiaa  code,  one  who 
sion  as  agent  of  the  purchaser, is  not  a  herds  cattle  over  a  range  of  uninclosed 
compliance  with  the  IllinoU  statute,  land  extending  from  one  to  two  miles 
Burton  t.  Perry  (111.  1893),  34  N.  E.  in  area,  including  a  particular  quarter- 
Rep.  6o.  section,  is  not  in   possession   of  such 

e.  Comstock  V.  Beardsley,  15  Wend,  quarter- section.     Brown    i>.    Pool,    81 

(N.  Y.)  348,  where  the  court,  by  Nel-  Iowa  455. 
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whole  tract  fails,  not  that  of  the  part  occupied  only.*  The  occu- 
pancy must  be  intentional.  Mere  accidental  encroachments  do 
not  constitute  occupancy.* 

The  question  whether  or  not  land  was  occupied  or  in  pos- 
session is  for  the  jury,"  The  fact  that  the  occupant  is  un- 
known to  the  purchaser  will  not  dispense  with  notice,*  nor  will 
the  fact  that  the  one  in  possession  had  in  fact  no  interest  in  the 
land." 

{4)  TAe  Person  in  Whose  Name  Assessed.— H  the  statute  pre- 
scribes notice  to  the  person  in  whose  name  the  land  was  assessed, 
it  must  be  given,  even  though  such  person  has  no  interest  in  it* 
The  notice  must  be  given  to  the  person  assessed  at  the  time  of 
notice.'  Where  the  land  is  taxed  in  the  name  of  the  purchaser 
at  the  tax  sale, notice  has  been  held  necessary."  So  if  assessed 
in  the  name  of  the  purchaser's  wife,  it  must  be  given.*  Notice 
to  one  member  of  a  firm,  where  land  is  assessed  to  the  firm,  is 
insufficient.** 

c.  General  Requisites. — The  notice  must  be  precise  and 


Heaton 

.  Y.)    348;    Bush    f.    bavleon,   16  n.  Snon 

Wend.  (N.  Y.)  556;  Leland  v.  Bennett.  Whci 

5  Hill  <N.  Y.)  J^  of  notit 
9.  Smith  V.  Sanger,  4  N.  Y.  577. 
a.  Smith  1!.  Sanger,   4  N.   Y.    j 

Jones    V.    Chamberlain.    109     N.   -^ .  oth, 


.  Knight,  6;  Iowa  434;  Adams 


65  low 


43S- 


been  lawful  service 

otice  to  redeem  from  a  tax  sale, 

fact   that  when    proof  of   service 

ade,  the   land   is  asseued    to  an- 

"  Bates, 


4.  If  notice  is  dispensed  with  if  land 
be  vacant  an  altidavit  slating  that  tliere 
was  no  person  in  actual  possession  or 
occupancy,"eiccepta8  hereinafter  stat- 
ed," and  then  saying  that  the  lands 
were  fenced  in  and  In  the  possession  of 
persons  unknown,  does  not  bring  It 
witliin  the  dispensation.  Combs  r. 
Gotf,  127  III.  431. 

6,  Clifton  Heights  Land  Co.  -d.  Ran- 
deil,  82  Iowa  89. 

t.  In  Illinois,  where  bj  statute,  no- 
tice must  be  served  on  the  person  as- 
sessed, the  notice  must  be  given,  even 
though  auch  person  had  no  interest  in 
the  land  and  claims  none.  If  this  is 
not  done  the  deed  will  be  void,  even 
though  notice  bv  publication  is  given. 
Barnard  v.  Ho/t,  61  111.  341.  Under  a 
law  requiring  notice  to  the  person  in 
whose  name  the  land  is  assessed,  a  no- 
tice to  the  owner,  if  not  that  person,  is 
inoperative.     Hillyeri'.  Farneman,  65 

See,  as  to  notice  under  the  lo-wa 
statute,  where  the  land  is  taxed  to  an 
unknown  owner,  White  v.  Smith,  M 
Iowa  313;  Lawrence  v.  Hornick,  81 
Iowa  193. 

T.  Heaton  v.  Knight,  63   Iowa  686; 


68  Iowa  393. 

If  notice  must  by  statute  be  given  to 
the  person  in  whose  name  the  prop- 
erty is  assessed,  it  is  not  invalidated 
by  the  fact  that  it  conUins  also  the 
name  of  the  person  to  whom  it  was  as- 
sessed when  tax  was  levied.  Sperty 
V.  Goodwin,  44  Minn.  207. 

8.  Wakefield  r.  Day,  41  Minn.  344. 
But  see  Lamoreui  v.  Huntley,  6S 
Wl..,,. 

If  the  land  is  assessed  to  an  unknown 
owner,  but  the  holder  of  the  tax  certi- 
ficate paid  the  taxes,  and  the  treasurer 
entered  his  name  as  owner,  no  notice 
to  himself  need  be  given.  Knight  v. 
Campbell,  76  Iowa  730 ;  Irwin  v. 
Dakin,  79  Iowa  73;  Brown  f.  Pool,  Si 
Iowa  457. 

1.  Western  Land  Assoc,  v.  McCom- 
ber,  41  Minn.  30. 

Under  a  statute  providing  that  notice 
shall  be  served  upon  the  person  in 
whoee  name  land  Is  taxed,  it  was  held 
that  when  land  is  taxed  to  an  unknown 
owner  and  the  name  of  (he  holder  of 
the   certiHcate   is   tirst  entered   on  the 

sary.     Irwin  v.  Burdick,  79  Iowa  60. 
10.  Gage  V.  Reid,  ti8  111.  35;   Hughes 
V.  Came,  135  III.  519. 
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full.*  It  is  better  that  it  should  be  in  writing,  although  it  may 
be  given  orally, unless  provided  otherwise  by  law.*  If  it  fails  to 
state  whether  the  land  was  sold  for  a  tax  or  a  special  assessment 
it  is  defective.^  The  land  must  be  described  with  sufficient  full- 
ness to  identify  it.*  The  name  of  the  owner  should  be  given, 
although  its  omission  has  been  held  not  a  fatal  defect.'  More 
than  one  tract  of  land  may  be  included  in  the  same  notice.* 

d.  Contents  of  Notice— (i)  The  Expiration  of  tke  Time  to 
Redeem. — The  notice  must  state  clearly  and  directly  when  the 
period  allowed  for  redemption  expires.* 

1,  Broughton  v.  Joumeay,  51  Pa.  St. 

31;  Longu.  Wolf,  as  Kan.'5S2;BlKcki-  .         „-,  

Btone  f,  Sherwood,  31   Kan.   35;   Gar-  validate  the  notice.  Rowland  u.  Brown, 

rfck  V.  Chamberlin,  97  111.  620;   Gage  75  Iowa  679, 

V.  Davis.  129  111.  1^6;  16  Am,  St.  Rep.  A  description  as  "W.  side,  N.  J^  S. 

160;    Griffith  V.   Otley,  76  Iowa  29J;  E.  N.  W.  10  acres  sec.  8  T.  33   R.  10," 

Robert   V.    Western    Land  Assoc..   43  fs      sufTicientlv    certain.      Tajlor      v. 

Minn.  3;  Landregan  i/.  Peppin,  86  Cal.  Wright,  iii  111.  455. 

iH;Poindeiterti.  Dool[ttle,54lowa  M.  A   description  omitted   to   mention 

For  a  notice  sufficient  to  comply  with  the  state,  count}',  or  city.     The   land 

the  statute   requiring  that    the   notice  was   described   as  "lot   8,  block  4,  of 

■pecifv   a  "day  cerUin."  on  which  to  Penniman's    Addition."     The    notice 

make  the  redemption,  see  Henneaey  v.  was  issued  by  the  auditor  of  H.  coun^. 

Volkening.  aa  N.  Y.  Supp.  518,  The  tract  referred  to  was   commonly 

A    notice  which   fails    to   state  for  known    as    Penniman's   Addition,  al- 

wbat  year  the  land  was  tAied  and  to  though  platted  as  "Penniman's  Addi- 

......  —  ._    _j   ._   ,._..  ™-  .._. jjjjjj  ^^  Minneapolis."   It  was  held  that 

the  description  was  sufficient  (o  make 
the  notice  good.     Reimer  v.  Newell, 

■,  Buhler,  121  47  Minn,  237. 

N.  Y.  113.     If  the  published  list  gives  S.  Shoup  v.  Central  Branch,  etc.,  R. 

the  year  at  the  head,  and  the  owner  Co.,  24  Kan.  547. 

after  each  tract,  it  is  suHicient.     Sper-  S.  Sperrr  v.  Goodwin,  44  Minn.  207; ' 

ry  V.  Goodwin,  44  Minn.  207.  Drake  v.  Ogden,  123  111.  603. 

9.  In  Broughton  v.  Joumeay,  51  Pa.  T.  Wilson  -c.   McKenna,  51   III.  43; 

St.  31,  it  was  held  that  although  writ-  Barnard  v.  Iloyt,  63  111.  341 ;   Wisner 

ten  notice  might  not  be  essential,  the  i^.  Chamberlin,  117   III.  569;  Gage  v. 

evidence  of  Its   service  should  'be,  pre-  Bailey,  100  111.  530 ;  Gage  ti.  Stewart, 

served  in  the  archives  of  the  treasur-  137  111.  307;  11  Am.  St.  Rep.  116;  Gage 

er's  office  as  a  muniment  of  title.   And  v.  Davis.  137  III.  336;  16  Am.  St  Rep. 

that  where   the   witnesses  differed  as  260;   English  v.  Williamson,  34  Kan. 

to  the  fact  of  notice  and  the  treasurer  213;  Torrington  v.  Rickershauser,  41 

could  not  fix  the  lime  within  less  than  Kan.  486 ;  Landregani>.  Peppin,  36  Cal. 

three  months,  the  proof  of  notice  was  123;   Simonton  v.   Hays.  33  Hun   (N. 

insufficient  to  go  to  the  jury.  Y.)    3S6;    Hill    v.  Timmermeyer,   36 

S.  Gage   V.   Waterman.  131   111.  115;  Kan.  252. 
StIIIwell   I'.   Brammell,    124    III.   33S;  A  mistake  of  one  day  in  stating  the 
Gage  T>.  DuPuy,   137  111.  652;   Gage  f.  time  for  redemption  In  a  notice  of  pur- 
Webb,  141  111.  533.  chase  at  a  tai  sale  will  invalidate  the 

4.  If  the  number  of  the  township  in  tax  title,     Benefietd  v.  Albert,  132  IIL 

which  the  lands  lie  is  wrongly  given,  ^65.     But  see  Hicks  t'.  Nelson,  45  Kan. 

the    defect    is    fatal.     Thompson    -u.  51,  which  held  that  a  notice  is  not  in- 

Burbans.  61  N.  Y.  53.     If  the  descrlp-  validated  by  the  fact  that  the  officer 

tion  is  the  same  as  on  the  tax  records  gave  by  mistake  a  day  too  much  for 

and  is  by  reference  to  a   recorded  plot  redemption. 

of  a  city,  town  or  subdivison,  itis'suf-  Notto*   Bufflclent.  — Where  a   delin- 

ficient,   even  though   the   county  and  quent  lax   notice   recited  that  the  sale 

state  are  not  given.     Sperry  v.  Good-  was  made  September  3d,  1878,  and  that 

win,  44  Minn.  307.  An  erroneous  state-  the  owner  must  redeem  on  or  before 
431 
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The  owner  has  until  the  next  day  and  the  time  should  be  so 
stated  in  the  notice.' 

(2)  Amount  Due. — Where  the  statute  requires  that  the  amount 
of  the  redemption  money  be  stated  in  the  notice,  a  disregard  of 
this  requirement,  or  a  mistake  in  the  amount,  renders  the  notice 
bad* 

e.  Publication. — Provision  is  sometimes  made  by  statute  for 
notice  by  publication.*     If  notice  can  be  given  personally,  not- 


September3d,  1881,  it  was  held  that  fuil  the  right  to  redeem.     Reed  v.  Ljon, 

three  years  were  given  for  redemption  96  Cal.  501. 

by  such  notice.     Ireland  t.  George,  41  In  Roberts  n.  Western  Land  Assoc, 

Kan.  7^1;  Hicks  i'.  Nelson,  45  Kan.  47.  43  Minn.  3,  an  error  in  computing  id- 

■    If  the  sale  Is  made  September  7th,  tcrest,    which    made    a   difference   of 

iS8d,   a   notice   aajing   that   the   time  three    cents  only,  was  said  lo   be  too 

will  expire  September  8lh,  1S83,  is  But-  trifling  (o  invalidate  the  notice. 

ScienI  where  three  vears  are  given  in  In  Watkins  v.  Inge,  34  Kan.  611.  the 

which  (o  redeem.   I'orrington  v.  Rick-  notice  stated  the  amount  erroneously; 

ershauser,  41  Kan.  4S6.  but  no  redemption  was  attempted,  no 

Under  a  statute  requiring  that  the  ofTer  was  made  to  redeem,  and  in  the 

notice  shall  specify  the  expiration  of  circumBtances    the    notice   misled   no 

the  redemption  period,  a  notice  which  one  and   worked  no  injustice.     It  w^as 

stated  "that  the  lime  for  redemption  held  that  the  error  was  unimportant 

from  said  sale  will  expire  sixty  davB  aft-  S.  In   Frew  v.  Taylor,  106   III.  159, 

er  service  of  this  notice,"  was  held  suf-  notice  by  publication  was  held  good, 

ficient.  Parker  II.  Branch,  41  Minn,  155,  it  appearing  that  there  was  no  occu- 

Innffielent  Notlea. — A  notice  stating  pant  within  three  month<  before  the 

that  the  land  will  bedeeded"onandaft-  time  of  redemption,  and  that  the  per- 

er  September  5th,  1879,  or  within  three  son  in  whose   name   the   tax   was  as- 

S:ars  from  the  day  of  sale."  is  sufficient,  sessed,    could   not    be    found    In    the 

lackistone  v.  Sherwood,  31  Kan.  35.  county. 

A  noticestating  that  the  time  will  ex-  An   affidavit   made   more  than   five 

pireOctober  36th,  when  really  Novein-  months   before  the  expiration   of  the 

'   her  6th  is  the  correct  date,  is  fatally  de-  time  for  redemption,  that  no  one  was 

fective.    Gage  v.  Bailey,  100  111.  53a.  In  possession  of  the  premises,  and  that 

Wherecity  lots  were  sold  at  a  lax  sale  they  were  vacant   and  unoccupied  at 

on   September  16th,  187;,  for  the  taxes  that  time,  is  not  sutlicient  to  authorize 

of  1874,  and  the  notice  stated  that  they  notice  to  the  owner  by  publication  in 

were soldatataxBale''commenced  Sep-  a    newspaper.      Gage    11.   Bailey,  100 

tember  ytli,  and  closed  September  16th,  111.  530. 

1875,  and  that   unless  such  lots  are  re-  Under   the  Illinois  statute,  diligent 

deemed  before  the  days  limited  there-  inquiry  must  be  made  before  publica- 

tor,  they  will  be  conveyed  to  the  pur-  tion.     Burton  v.  Perry    (111.  1893),  34 

chaser,''  it  was  held  that  the  notice  was  N.  E.  Rep.  6a 

tnsufliclent.     Jackson   v.  Challiss,  41.  In  Mintiesola,   proof  of  publication 

Kan.  147.  of  notice  of  the  expiration  of  the  time 

A  notice  which   stated   the   day  on  for  redemption  is  inadmissible  without 

which  the  right  of   redemption  would  (irsi  proving  that  it  is  addressed  to  the 

expire  to  be  the  same  as  that  on  which  party  in  whose   name  the  land  whb  as- 

it  is  alleged   the   sale  was   made,  was  sessed,  and  that  it  had  been  delivered  to 

held  void.     Wilson   v.   McKenna,   53  the  sheriff  for  service,  and  that  he  had 

111.  43.  made  return  thereon  to  the  county  au- 

1.  Gage  V.   Davis.   120   III.   136;   16  dilor.     Mueller   v.  Jackson,  39   Minn. 

Am.  St.  Rep.   360;    Hill   v.   Timmer-  431,    See  also,  as  to  service  by  publi- 

meyer,  36  Kan.  352.  cation   under    the   Minnesota    statute, 

"     ■                    stating     the    amount  Reimer  v.  Newalt,  47  Minn.  337. 

___  .....    .,.■,_.,  _,  .L_.  .j.[jg  |-^^j  jjj.  non-residence  must  ap- 
pear in  some  way,  to  authorize  notice 

California  statute,  not  lo  comply  with  by  publication.    Sweeley  v.  Van  Steen- 

'■"-   -'-----g  ai,(]  therefore  not  to  bar  bui^,  69  Iowa  696> 
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withstanding  non-residence,  such  a  notice  is  generally  good,  al- 
though notice  by  publication  might  be  equally  so.* 

If  the  publication  is  to  be  in  a  newspaper  printed  in  the  county, 
one  published  there  answers  this  description,  although  actually 
prirlted  elsewhere.*  If  it  is  to  be  in  the  nearest  newspaper  to  the 
county,  the  one  published  in  the  town  nearest  the  county  line  is 
the  proper  one.'  Such  statutes  generally  require  that  the  notice 
be  published  a  certain  number  of  times  at  stated  intervals.*  Un- 
less their  provisions  are  complied  with,  the  conveyance  to  the 
purchaser  at  the  tax  sale  is  void.'  Provisions  sometimes  exist 
requiring  notice  by  posting,  and  similar  results  follow  a  failure  to 
comply  with  them.* 

/.  Affidavit  of  Service  and  Publication. — Statutes  pro- 
vide sometimes  for  an  affidavit  of  service  or  publication,  to  be 
filed  with  the  officer  whose  duty  it  is  to  execute  the  tax  deed.' 

1.  Baker    v.    Crabb,    73  Iowa    416.  affect  the  purchBser's  title.     Wright  u. 

In  Sejmour  r.   Harrison  <Iijwa.  1891),  Spernr,  21  WU.  331. 

51  N.  W.  Rep.  114,  it  wa«  held  Ihat  a  6.  As  lor  example,  in  Kansas,  Stout 

personal   service,   though  made  in  an-  v.  Coatea,  3^  Kan.  382. 

other  ttate,  superseded    the  necessity  Where  the  affidavit   of   the   county 

for  publication.  treasurer  attached  to  the  redemption 


1.  Nvcunii>.  Raymond,  73  Iowa  124.      notices  in   his  office,  recites  that  the 
B.  Weer  v.  Haho,  15  111.  399.  notices   were  posted  at  four  different 

4.  In    Wisconsin,  where  the   statute     places    in   his  county,  one  of    wbich 


'.  Haho,  15  lit.  399.  notices   were  posted  at  four  diffei 

fconsin,  where  the   statute     places    in   his  county,  one  of    wt 
requires  the  publication  "at  least  six     was  in  his  office,  it  must  be  assumed 


my  that  tl 

Eeriod  allowed  for  redemption,  it  was  notices  were   posted   In  public  places 

eld  that  a  pubhcation  sixteen  months  and  that  one  of  them  was  posted  in  a 

before,   was  within   the  discretion   of  conspicuous  place  in  his  office.    Wash- 

the  clerk.     Hoffman  v.  Clark  County,  ington  v.  Hosp,  43   Kan.  334;   ig  Am. 

61  Wis.  s.  St.  Rep.  141, 

The  requirements  of  the  Nebraska  The  notice  by  posting  is  complete 

statute  for  publication  in  a  newspaper  when  the  notices  are  put  upon  the  post, 

at  least  three  limes,  the  first  publication  Washington  u.  Hosp,  43  Kan.  3*4;   19 

not  more  than  five  months  and  the  last  Am.  St.  Rep.  141. 

not  less  than  three  before  the  end  of  T.  See  the  various  Btalutes.     The  af- 

the  redemption  period,  are  mandatory,  fidavit  must  be  signed.  Lynn  v.  Morse, 

Slate  -v.  Gayhart,  34  Neb:  191.  76  Iowa  665. 

Where  the  statute  required  that  an  It   is   Insufficient   if  signed   by   one 

advertisement  be  published  at  least  six  merely  as  "agent,"  without  stating  for 

months  before  the  expiration  of  two  whom  he  acted.  Taylor  i>.  Wright,  131 

years  from  the  sale,  at  least  twice  a  III.  455. 

week  for  six  weeks  successively,  it  was  The  purchaser  of  land  at  a  tax  sale 

held  that  the  siit  weeks  must  be  com-  conveyed  it  by  quit-claim  deed  without 

pleled  six  months  before  the  expiration  either  assigning  the  certificate  of  pur- 

of  the  two  years.     Doughty  v.  Hope,  3  chase,  or  making  proof  of  the  service 

Deo,  (N,  Y.)  1194;  I  N.  Y,  79.  of  notice  of  the  expiration  of  the  period 

To  same  edect  is   Bennett  v.  New  for  redemption.     It  was  held  that  he 

York,  i  Sandf.  (N.  Y.)  4S5.  might  still  make  proof  of  the  service 

0.  Bunner  v.  Eastman,  50  Barb.  (N.  of  notice;  because,   if  still  the  lawful 

Y.)  639;   Westbrook  r,  Willej,  47  N.  holder  of  the  certificate,  he  was  author- 

Y.  457.  ized  to  make  such  proof  by  section  894, 

But  it  has  been  held  that  Che  provi-  loiua  Code,  and  if  not  such  holder,  his 

sion  requiring  bind  to  be  advertised  six  grantee  would  be  presumed  to  have  au. 

months  before  the  expiration  of   the  thorized   his   act,  which  was   for  the 

time  of  redemption  is  directory  only,  grantee's  benefit.     Babcock   -u.   Bone- 

«nd  that   failure  to  comply   does  not  brake,  77  Iowa  710. 
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Such  affidavit  is  then  a  prerequisite  to  the  validity  of   the  tax 

deed.*     Under  these  statutes  the  affidavit  cannot  be  made  by  the 
proprietor  or  publisher  of  the  newspaper*     If  so  made, however, 

the  defect  is  cured  by  the  lapse  of  the  statutory  period  within 

which  the  action  to  set  the  deed  aside  may  be  brought.' 

The  affidavit  must  state  everything  essential.^     Omissions  in 

Where  the  affidavit  of  service  of  no-  that  the  notice  was  actualljr  given,  in 

tice  recited  that  the  afKant  was  agent  order  to  constitute  himself  a  holder  in 

of  the  holder  of  the  tax  certiticate,  and  good  faith.  Dalton  v.  Lucas,  63  III.  337. 

the  owner  or  the  land  accepted  service  3.  American    Missionary  Assoc,   v, 

by  him.   It  was   held    that  there   was  Smith,  59  Iowa  704;  Adams  u.  Griffin, 

sufficient  proof  of  his  authority.  Baker  66  Iowa  135;   Sweeley  -v.  Van   Steen- 

V.  Crahb,  73  Iowa  413.  burg,  69  Iowa  696.     Compare  Stout  v. 

The  mere  request  of  the  purchaser  Coates,  35  Kan.  38:2. 

at  a  lax  sale  made  to  the  foreman  of  a  And  such  defect  is  not  cured  by  the 

newspaper  in  which  notice  of  the  ei-  additional   affidavit  of   the   holder   of 

piration  of  the  time  for  redemption  is  the    certificate    that   publication   was 

published,  to  make  affidavit  to  the  fact  made    for    three    consecutive    weeks, 

ot  such  publication  and  return  It  to  the  without  stating  when  the  publication 

treasurer,    does    not    constitute    such  was  made.     Such  proof  of  notice  does 

foreman   an   agent   of   the    purchaser  not  limit  the  time  within  which  the 

within  themeanlngof  section  S94of  the  owner   may    redeem.      Ellsworth     v. 

lo-wa  Code.   Chambers  v.  Haddock.  64  Cordrey,  63  Iowa  675. 

Iowa  556.  It  Is  sufficient  if  the  affidavit  of  the 

If  the  affidavit  must  be  recorded,  holder  of  the  certificate  of  purchase  re- 
this  is  done  when  It  Is  left  with  the  fers  to  the  annexed  affidavit  of  the  pub- 
proper  officer.  His  failure  to  spread  It  Usher,  that  the  printed  notice  pasted 
upon  his  books  does  not  prejudice  the  upon  the  latter  was  published  as  re- 
purchaser's right.  The  origina]  nffida-  quired  by  law.  Smith  v.  Heath,  8tt 
vit,  or  if  lost,  a  copy  duly  proved,  is  ad-  Iowa  231 ;  StuU  v.  Moore,  70  Iowa  149, 
misaible  In  evidence.  Baker  v.  Crabb,  In  Kansas,  where  the  printer,  who 
73  Iowa  413,  published  a  tax  list  and  notice,  makes 

Under  the  lovia  statute,  the  affidavit  affidavit  thereof  as  prescribed  by  the 

need  not  recite  all  the  facts  required  by  statute,  and  such  affidavit  is  Sled  with, 

the  statute,  nor  have  attached   to  it  a  the  county  clerk   to   be   preserved  by 

copy  of  the  notice.     Knudeon  v.  Litch-  him,   the  failure   or   omission   of   the- 

field  (Iowa,  1893),  54  N.  W.  Rep.  199.  county  treasurer  to  make  another  affi- 

1.  American    Missionary    Assoc,  ti.  davit  of  the   printing  of  the  list  and 

Smith,  59  Iowa  704 ;  Ellsworth  v.  Cord-  notice  in   accordance  with  the  statute, 

rey,  63  Iowa  67s ;   Smith  n.  Heath,  80  is   only  an   Irregularity,  and   will    not 

Iowa  331;  Wisner  11.  Chamberlin,  117  affect    fatally     the     tax    proceedings. 

111.  568;  Williams  v.  Underbill,  58  111,  Stout  v.  Coates,  35  Kan.  383. 

137;   Davis  T'.  Gossnell,  113   III.   in;  An  affidavit  of  service  on  one  "aa 

Gage  o.  Hervey,   iii   III.  305;  Gage  n.  owner,"     does    not   comply   with   the 

Maver,  117  III.  631 ;  Lockwood  v.  Geh-  Illinois  statute  which  requires  an  affi- 

lert,s3Hun(N.  Y.)  IS-     See  also  Row-  davit   of  service   of    notice    on   "the 

land  ji.  Brown,  75  Iowa  679.  owner."     Stlllwell    v.   Brammell,   114 

The  omission  to  file  with  the  sheriff  111.  338. 

a  sufficient  affidavit,  as  required  by  stat-  8,  Trulock  v.  Bentley,  67  Iowa  601. 

ute,  before  taking  a  sheritTs  deed  for  4.  Rowland  v.  Brown,  75  Iowa  679; 

land   sold   for  taxes,  will   not   prevent  Davis  u.  Gossnell,  113  111   131;  Prices. 

Buch  deed  from  being  claim  and   color  England,  109  111.  394 ;  Gage  -u.  Hervey, 

of  title  required  in  good  faith  under  the  \  1 1  111.  305  ;  Stillwell  v.  Brammell.  114 

///fii,»'.t  Limitation  Act  of  1S39.   Whit-  111.  338;  Caulklns  u.  Chamberlain,  37 

ney  u.  Stevens,  89  111.  53.     But  where  Hun  (N,  Y,)    163;  Ellsworth  7-,  Van 

no  affidavit  of  notice  can  be  found  in  Ort,  67  Iowa  3a>.     It  must  show  serv- 

the  county  clerk's  office,  a  presumption  ice  upon  the,  proper  person.    Brickey  f. 

Is  raised  that  the  notice  was  not  given,  English,    129    111.    626.     It    need  not 

and  it   becomes   the   duty   of   a   party  state  where  the  service  was  made,  thift 

claiming  under  a  tax  deed  to  prove  being  immaterial. 
4S4 
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the  affidavit  cannot  be  cured   nor  can  defects  be  supplied  by 
parol  testimony.* 

13.  ETidence. — Tender  and  payment  are  matters  in  pais,  which 
may  always  be  shown  by  parol  evidence  in  order  to  defeat  a  tax 
title.*  The  failure  of  the  officer  to  file  the  affidavit  of  the  facts 
on  which  the  right  of  redemption  is  based,  will  not  defeat  the 
redemption;  the  facts  may  be  proved  by  other  evidence.* 

Where  the  law  provides  that  a  certificate  of  redemption  shall 
issue,  such  certificate  is  evidence  of  the  fact  of  payment,*  but  not 
of  the  right  to  redeem,  or  the  age  of  the  redemptiOner,  or  other 
facts;*  neither  is  it  a  muniment  of  title  in  itself.*  Likewise'the 
books  of  redemptions  are  competent  evidence,'  and  verified 
copies  of  their  entries  are  admissible.'  The  receipt  of  the  proper 
officer  is  prima  facie  evidence  of  redemption;*  no  proof  of  title 
need  be  deduced  before  the  officer  to  whom  redemption  money 
is  to  be  paid.  It  is  enough  to  show  some  connection  with  the 
title,  past  or  present,  by  deed,  descent,  contract,  or  possession.** 

14.  Bemediei. — While  it  is  true  that  redemption  need  not  be 
sought  and  cannot  be  had  in  a  court  of  equity,  in  the  absence  of 
a  statute  giving  it  jurisdiction,'*  it  is  nevertheless  the  case  that 
the  fact  of  redemption  may  be  of  importance  as  a  matter  of 
claim  or  defense  in  suits  in  equity.  The  statute  sometimes  grants 
power  to  the  court  to  entertain  jurisdiction  of  a  bill  to  redeem.** 
If  such  a  suit  is  allowed,  it  cannot  be  the  means  of  determining 

An   affidavit  which    failed   to  state  a.  Bojkin  v.  Smith,  65  Als.  194. 
who  was  in  possession  when  the  notice  T.  Gage  ;'.  Parker,  103  III.  528;  Muz- 
was  served,  has  been  held  to  be  fatallj  zard  v.  Trego,  35  Pa.  Si.  9, 
defective.     Wisner  v.  Chamberlin,  117  a.  Johns  i'.  State,  55  Md.  350. 
III.  s^-  B'  Taylor  v.  Steele,  1  A.  K.  Marsh. 

Ail  affidavit  "that  this  affiant  served,  (Ky)  316. 

or  caused  to    be    served,    written   or  The  stub  of  the  redemption  certiG- 

printed,  or  partlv  written  and  partly  cate,  kept  in  the  auditor's  office,  is  a 

printed,  notices"  is  fatally  defective.  "record."Ell3worthf.Low,63 Iowa  178. 

Brlckey  v.  English,  129  III.  646.  ID.  MasterEon  v,  Beasley,  3  Dhlo  301. 

1.  Gage  f.  Mayer,  1 17  111.  632.  The  officer  should  receive  the  money 

3.  Cooper  v.  Shepardson,  51  Cal.  of  any  one  seeking  in  apparent  good 
398.  A  sufficient  .foundation  for  the  faith  to  redeem,  leaving  the  question 
proof  must  be  laid  In  the  plea  for  re-  of  his  right  for  further  determination. 
demption, -which  must  set  out  facts  suf-  Cummines  v.  Wilson,  59  lovra  14, 
ficient  to  satisfy  the  statute  prescribing  As  to  the  presumption  oE  notice  aiis- 
the  mode  of  redemption.  People  v.  ing  from  possession  of  the  deed,  see 
Ryan,  1 16  111.  J3.  Fuller   t:    Armstrong,    53   Iowa  6S3; 

9.  Cbapin  V.  Curteniug,  ic  lit.  417.  Chambero  v.  Haddocli,&4  Iowa  ^^b; 

4.  Henricksen  f.  Hodgen,67  111.  179;  Reed  t>.  Thompson,  j6  Iowa  455  ;  Ells- 
Byington  v.  Rider,  9  Iowa  569.  See  worth  v.  Low,  6a  Iowa  178 ;  Baker  v. 
also  Rice  1'.  Nelson,  37  Iowa  148,  Crabb,  73  Iowa  411. 

It  is  admissible,  however,  only  when  Where,  in  an  action  to  redeem,  both 

made  as  required  by  law.     Shelton  ti.  parties   claim   title   from    a    common 

Dunn,  6  Kan.  laS.  source,  the  plaintiff  need  not  go  be- 

B.  Henricksen  r.  Hodgen,  67  111.  179.  hind  such  source.     McKee  v.   Spiro, 

The  county  auditor's  certificate  that  107  Mo.  452. 

the  period  allowed  for  redemption  has  11.  Mitchell     v.     Green,     10     Met 

expired,  is  not  of  itself  sumdent  evi-  (Mass.)  101. 

dence  that  the  notice  has   been   duly  13.  Craig  v.  Flanagin,   ai   Ark,  319; 

'        "       ■"     "^        ""■  "       ■          "       -i,  74  Iowa  489;  Culver 


Jewell  V.  Trubn,  38  Minn.  433.     Serrin  v.  Brush, ; 
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.  the  validity  of  the  tax  title  ;  that  is  assumed.*  If  it  be  brought 
by  a  part  owner,  it  need  not  describe  his  interest.*  Such  a  bill 
does  not  lie  merely  to  redeem  land  from  the  lien  of  a  tax  paid  by 
another  part  owner.*  The  petitioner  must  "do  equity;"  he 
must  be  ready  to  pay  all  past  dues,  whether  outlawed  or  not.* 
The  decree  will  be  that  the  purchaser  quit-claim  to  the  owner.* 
If  tender  has  been  properly  made  and  refused,  an  injunction  will 
be  granted  to  restrain  the  execution  of  the  tax  deed,"  or  the  pub- 
lic officer  can  be  compelled  to  accept  the  money  and  grant  the 
redemption  by  mandamus^  If  a  void  tax  deed  is  issued,  the 
claim  of  the  purchaser  may  be  removed  as  a  cloud  upon  the 
owner's  title,^  or  it  may  be  treated  as  a  nullity  and  the  land  re- 
covered  from  the  tax  purchaser  in  an  action  of  ejectment.*  A 
law  requiring  payment  of  the  purchase-money  and  interest,  as  a 
condition  precedent  to  questioning  the  validity  of  a  tax  deed,  is 
unconstitutional.*"  The  statutes  of  many  states  provide  that  the 
right  of  redemption  may  be  foreclosed,**  Their  provisions  must 
be  strictly  followed.**  Only  those  made  parties  to  a  bill  to  fore- 
close are  bound  by  the  decree.*'  An  action  to  foreclose  cannot 
be  maintained  after  redemption,  for  the  purpose  of  securing 
costs.'*     If  a  tax  sale  is  void,  the  owner  cannot  be  compelled  to 

f.  Watson,  j8  N.  J.  Eq.  548.     Such  a  6.  Simonds     v.     Towne,     4      Graj 

bill  must  be  brought  promptly.   Fuller  (Mass.)  603. 

V.  Butler,  «  Iowa  739.  8.  Koon  v.  Snodgrass,    18  W.   Va. 

Under  the  Ohio  Act  of  Martb  3d,  330. 

1831,  an  action  to  redeem  need  name  7,  State   v.  Haughejr.  j    Kan.  615; 

no  defendant,  aqd  no  service  was  nee-  People  v.  Treasurer  of  Detroit,  8  Mich. 

essai^.     It  was  essentially  a  proceed-  14 ;  77  Am.  Dec.  433 ;  People  ti.  Reg- 

ing  iH  rem.     Plumb  v.   Robinson,   13  istrar  of  Arrears,  114  N.  Y.  19.     See 

Ohio  St.  29S.  also  Mandamus,  vol.  14,  p.  ici. 

1.  Chace  V.  Durfee,  16  R.  I.  348.  fl.  Smith  t.  Gage,   11    Biss.  (U.  S.) 

But  an  action  to  redeem   under  the  317 ;  Reed  v.  Tyler,  56  11!.  388 ;  Lj-nn 

Minnesota  statute,  is  an  action  to  teat  v.  Morse,  76  Iowa  663  ;  SmEth  !■.  Smith, 

the  validity  of  title  to  land  within  the  150  Mass.  7-;.     For  a  form   in  such  a 

statute    providing    compensation    for  suit  under  the  codes  of  civil  procedure, 

improvements  to  occupying  claimants  see    Maxwell   on  Code   Pleading,  pp. 

in  good  faith.     Goodrich  v.  Florer,  27  676,  677. 

Minn.  97.  ».  Cooper  !■.  Shepardson.  <;iCaI.398. 

In  MassachusttU,  an  action   to  re-  10.  Reed  v.  Tj'ler,  <fi  III.  iSS. 

deem    lies    only    after    a    valid    sale.  11.  Atkins  v.  Paige,  50  Iowa  666. 

Smith  x:  Smith,  ijo  Mass.  73.     Not  so  13.  Peet  v.  O'Brien,  5  Neb.j6o:  Day- 

in/on'fl.CallananTi.  Lewis,  79  Iowa  4S3.  ton   v.   Relt,  34  Wis.   86;   Durbin  v. 

a.  Rich  T!.  Palmer,  6  Oregon  339.  Platto,  47  Wis.  484;  Dencler  v.  State, 

S.  Chace  v.  Durfee,  16  R.  I.  348.  4  Blackt.  (Ind.)  258;  Gaylor  -u.  Scarff, 

4.  Barke  v.  Early,  71  Iowa  273.  6  Iowa  179;  McGahan  1:  Carr,  6  Iowa 

A  bill  to  redeem,  setting  up  the  re-  330 ;    71   Am.  Dec.  431 ;    Byington  v. 

spective   interests  of   the   parties  and  Buckwalter,  7  Iowa  513;  74  Am.  Dec. 

praying  that  the  petitioner  be  allowed  379;    Abell    v.   Cross,    17   Iowa   171; 

to  redeem  as  provided  by  law,  implies  a  Carter  i'.   Had  ley,  59  Miss.  130;  Mc- 

tender,and  where  there  la  no  objection  Nish  v.  Perrine,  14  Neb.  ^82. 

to  its   terms   or   to   the   tact  that   no  13.  Coe    v.    Mansettu,    63    Wis.    8:. 

tender  was  actually  made,  title  is  re-  Thus  it  a  cestui  que  trust  is  not  made  a 

vested  in  the  owner,  and  the  estate  of  party  he  may  afterwards  redeem.  Cor* 

the   purchaser  terminated.    The  pur-  rigan  v.  Bell,  73  Mo.  153. 

chaser  ts  thereafter   liable    for    rents  14.  Two  Rivers   M/g.  Co.  v.  Beyer, 

andprofits.  Bender  V.  Bean, 52  Ark.  132.  74  Wis.  310;  17  Am.  St.  Rep.  131. 
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pay  redemption  money,  and,  if  he  does  so,  he  cannot  recover  the 
amount  so  paid.* 

AVIU.   SlBlaiBIITIOir  ARD  DtSFOBITtOir  OF  TSE  AVAUS  OF  TAXATIOIT 
— 1.  Bettlement  Between  State   and   Connty.^The  county   officers  ' 

must  account  to  the  state  for  the  whole  amount  of  the  state 
taxes  assessed  and  levied  ;  if  they  fail  to  collect   such  taxes,  the 

loss  must  fall  upon  the  county  and  not  upon  the  state,  for  the 
amount  remaining  uncollected  cannot  be  deducted  in  the  settle- 
ment.*    In  the  event  of  delinquencies,  suits  pertaining  thereto 

1.  Morrii  V.  Sioux  County,  42  Iowa  countv   by   the   board  of  supervieort. 

416 ;  Marsh  V.  Sl.Croii  County,  43  Wis.  Peopfe  V.  St.  Clair  County,  30  Mich.jSS, 

355.  The  fact  that  the  pajmenl  U  under  The  mere  fact  of  a  tai  being  collected 

protest  does  not  alTect  the  rule.     Shane  under  an  improper  head  and  as  for  the 

I*.   St,   Paul,   26   Minn.  543;  Jones  v.  county,   will    not    entitle    the    county 

Duras,  14  Neb.  40.     But  see  as  stating  thereto    and  deprive   the  state  thereof 

a  doctrine  contrafy  to  that  of  the  text,  where   the  full   limit  of  tanes  for  the 

Clapp  ».  Pinegrove  Tp.,  138  Pa.  St.  35.  county   was   also   collected.      State  v. 

Where  one  tract  of  land  has  been  sold  Currituck  County,  107  N.  Car.  1 10. 

for  taxes  due  upon  another,  the  owner  The  board  of  revenue  com  mis  si  oners 

of  the  tract  which  has  been  Eold  has  a  of  Pennsylvania   have   ample  power, 

Hen   upon   the  other  tract  for  the  re-  under  Beciion9iand3of  the  act  of  1876, 

dcmption  money.     Cockrum  v.  West,  to  inquire  into  the  corrections  of  any 

131  Ind.  372.  county's  return  of  personal   property 

S.  New  York  -u,  Davenport,  9a  N.  Y.  subject  to  state  taxation  ;  hence,  their 

6at ;  State  v.  Kings  County,  115  N.  Y.  decision   thereon  unappealed   from,  is 

31a;  Winchester  County  tj.  Toyer,  14  conclusive  upon   both  the  county  and 

Wis.  311.     The   relation   between  the  the  commonwealth;  and  the  latter  Is 

stale  and  the  county  is  that  of  debtor  estopped,  upon  appeal  by  the  former, 

and  creditor,  and  not  that  of  principal  from  an  account  settled  by  the  auditor 

and  agent.   Com.  v.  Philadelphia  Coun-  general  and  state  treasurer,  to  set  up 

ty  (Pa.  1887),  10  Atl.  Rep.  771 ;  Schuyl-  the  claim  thai  the  return  was  erosely 

kill  Countv  V.   Com..   36  Pa.  St.  514.  below  the  actual  assessment.     Com.  v. 

But  see  Wood  v.  Monroe  County,  so  Philadelphia  County  (Pa.  1887),  10  Atl. 

Hun  (N.  Y.)  i;  and  State  -v.  Leaven-  Rep.  J72. 

worth,  2  Kan.  61.  A  statute  authorizing  the  state  to  sell 

So  long  as  the  county  Is  indebted  to  lands  which  it  bid  in  at  a  tax  sale  and 

the  state  for  state  taxes,  the  latter  may  held  for  five  years,  and  to  charge  back 

withhold  the  amount  due  the  county  on  to  the  proper  county  any  deficiency  In 

accountoffundBcollccted  bylhestatefor  the  amount  bid  at  such  re- sale  below 

the  aei-eral  townships.     Ottawa  County  the  amount  bid  by  the  state  at  the  first 

T.  Auditor  Gen'l,  69  Mich.  1 ;  23  Am.  sale,  is  invalid  in  so  far  as  it  authorizes 

ft  Eng.  Corp.  Cas.  606.  But  the  county  losses    on    previous    purchases    to    be 

cannot,  in  an   action  against  tt  by  the  charf;ed  back  to  the  county.     Auditor 

auditor  general,  for  state  laies  levied  Gen'l  :■.  Ottawa  County,  76  Mich,  295. 

and  collected  by  it,  set   up  by  way  of  See  also  Aplln  i>.  Shiawassee  County, 

counter-claim,   a   demand   of    its   own  74  Mich.  536  ;  People  r.  Monroe  Coun- 

against  the   state.      Auditor  Gen'l   v.  ty,  36  Mich.  70;  Stevens  i>.   Saginaw 

Van  Tassel,  73  Mich.  28,  County,  62    Mich.   579.     These   cases 

^aai/iimHj  will  lie,  on  relation  of  the  are  distinguished  from  Aplin  1'.  Van 

state  treasurer,  to  compel  the  treasurer  Tassel,  73  Mich.  28.  and  Aplin  i'.  Grand 

of  a  county  to  pay  over  the  state's  pro-  Traverse    County,   73    Mich,    iSa,   in 

portionof  taxes  collected  by  him.  State  that,   in   those   cases   the    respondent 

V.  Staley,  38  Ohio  St.  259;  People  v.  sought  to  set  oiT  as  a  counter-claim  the 

Jackson   County,  24  Mich.  237;  and  a  money  paid  to  thestate  for  losses  upon 

■um  of  money  lost  to  the  state  in  conse-  the    sale  of   state   tax    lands,   and   in 

quence  of  the  failure  of  a  county  treas-  these  cases,  such  losses  are  made  one  of 

urer  to  account  for  moneys  received  at  a  the  items  in  relator's  account. 

tax  sale,  may  be  compuUorily  required  On  application  for  a  writ  of  tnaniia- 

to   be   spread   of>   the   tax  rolls  of  the  muj  to  compel  the  board  of  supervisors 
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must  be  prosecuted  by  the  county,  or   for  the   benefit   of  the 
county.* 

■    to  assess  and  collect  a  sum  which  the  46S;   Stevens   w.  Saginaw  County,  6a 

county  is  alleged  to  be  owing  the  state,  Mich.  579.     And   see    Aplin  t;.  Mid- 

the  respondent's  claim  that  an  item  of  land  County,  S*  Mich.  ili. 

the  alleged  indebtedness. is  invalid,  is  A   settlement  which  in   unappealed 

not  a  counter-claim  and  may  be  con-  from    and    unopened,    made    with    a 

sidered.     Aplin  *.  Shiawassee  County,  county  by  the  auditorgeneraland  state 

74  Mich.  536.     But   under  a   constitu-  treasurer,  is  conclusive,  and  a   credit 

tional  provision  that  "no  money  shall  due  the  county  thereon   cannot  be  dl- 

be  paid  out  of  the   treasury  except  on  minished  by  the  transfer  of  a  portion 

appropriations  made  by   law,  and  on  to   a  county  subsequently  erected  out 

warrant  drawn  by  the  proper  officer,"  a  of  the  former,    without  that    county's 

statute  providing  for  the  payment  o£  consenl.     Com.    v.    Luzerne   County 

bounties  by  a  county  treasurer  for  the  (Pa.  1S88),  15  Atl.  Rep.  548. 

destruction  of  certain  wild  animals  or  Bow  P«yiiiuit  t«  tb«   Btate  Itxs  B« 

poisonous  weeds,  and  for  planting  trees,  ll4da. — A  statutory  provision  that  pay- 

the  amount  to  be  credited  in  his  settle-  ment  of  the  stale  tax  by  a  county  treaa. 

inent  with  the  state  treasurer,  is  uncon-  urer  "  may  also  be  made  by  depositing 

stitutional.     Institute  for  Education  of  such  money  to  the  credit  of  the  treas- 

Mute   and    Blind     v.     Henderson,    18  urer  of  the  state"  etc.,  does  not  limit 

Colo,  ^.  such  payment  to  the  mode  specified; 

Under  the  tax  system  of  Michigan,  any  mode  which  brings  the  money  to 
all  unpaid  taxes  which  are  returned  aa  the  official  custody  of  the  state  treas- 
delinquent,  belong  to  the  state,  and  the  urer,  is  lawful  and  proper.  Phelps  f. 
counties  have  no  further  concern  with.  People,  73  N,  Y.  334. 
or  control  over  them,  except  in  case  Intaraat  on  Aireara  oT  Tkxet. — In 
any  tax  is  found  to  be  illegal  and  is  JVew  J'ori,  by  statute  (Seas.  38,  ch,  39, 
lawfully  set  aside  by  the  proper  state  %  4)  interest  runs  on  arrears  of  taxes 
authority;  and  every  dollar  of  taxes  owing  by  a  county,  to  be  calculated  aft- 
returned  unpaid,  in  due  course  of  law  er  thirty  days  from  the  time  when  the 
is  a  payment  to  that  extent  of  the  debts  account  current  is  made  up  and  ren- 
due  from  the  county  to  the  state,  and  dered  by  the  comptroller.  People  v. 
the  accounting  between  county  and  New  York  County,  5  Cow.  (N.  Y.)  331. 
atate  is  upon  this  basis;  but  the  state  is  And  where  it  has  been  customaiy  to 
■'"""■''""'"■■■'  ■'  ■  ""  '  It  on  the  annual  balances 
,  and.  when  unpaid,  to 
UIXC&  "^'luen  imve  ueeu  rciurneu  u)  curry  mem  lorward  into  the  account 
delinquent,  until  the^  have  been  re-  of  the  ensuing  year,  of  which  they 
jected  or  held  invalid  by  some  com-  forma  partial  balance,  such  balances 
petent  authority;  though  if  the  injunc-  are  considered  debts  due  the  state, and 
tions  were  issued  under  circumstances  such  method  of  computing  interest  Is 
which  left  authority  in  the  auditor  not  illegal  as  compoundine  it.  Audi- 
general  to  reject  them  for  illegalities,  tor  Gen'l  r.  Ottawa  County,  76 
and  he  actually  rejected  them  for  ade-  Mich,  295. 

quate  causes,  the  fact  that  he  did  not  A  county  cannot  object  to  interest 

wait  tor  a  decree,  would  not  be  impor-  charged  on  Items  charged  back  to   it 

tant.    -People  ».  Monroe   County,   36  by   the   auditor  general    where    such 

Mich,  70.  has  been  the  custom  tor  mapy  years, 

Where  the   manner  of  dealing  l>e-  and  it  has  made  no  objection  to  such 

tween  the  state  and  county,  shows  that  charges  in  the  annual  statementa  (ur- 

no  settlement  was  ever  made  between  nished  it.  Aplini>.  Shiawassee  County, 

the  two,  and  that  there  was  never  any  74  Mich.  ^36.  And  see  Mason  ti,  Haiel- 

expresB  undertaking  on  the  part  of  the  ton  Tp.,  %i  Mich.  440. 

county  to  pay  or  allow   the  accounts  A  judgment  against  a  defaulting  tas 

containing  an  item  afterwards  objected  collector  should  recite   the   date  from 

to,  the  most  that  can  be  claimed  by  the  which  interest  allowed  is  calculated  on 

state   is  an   "account   stated"    which  public  money  collected.  Timon  i'.  San 

would  leave  the  dealings  open  to  be  Patricio  County,  58  Tex.  J63. 

impeached  by  the  county  for  fraud  or  1.  Sexton    f.    Peck,    48    Iowa  ajo; 

mistake.  White  i'.  Campbell,  15  Mich.  Brown  v.  Painter,  44  Iowa  368;  Bof 
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In  controversies  between  the  state  and  a  county,  growing  out 
of  tax  proceedings,  the  state,  while  represented  by  the  auditor 
general,  is  the  real  party  in  interest,  and,  in  the  legal  positions 
taken,  speaks  through  the  attorney  general,  while  the  county 
speaks  by  Its  board  of  supervisors.* 

County  officials  are  not  authorized  to  deduct  fees  or  costs  of 
collection  in  accounting  with  the  state.*  They  must  make  settle- 
ment with  the  state  at  the  time  fixed  by  law,  and  the  state  audi- 
tor has  no  power  to  extend  the  time.^  It  is  not  a  sufficient 
accounting  for  the  collector  to  pay  over  the  money  in  liquidation 
of  a  balance  against  him  in  the  tax  digest  of  a  previous  year,* 

I,  etc.,  R.  Co.,  41  amount  bid,  nor  is  a  tax  collector  en- 
Henderson,    40  titled,  on  settlement  of  his  accounts,  to 
Iowa  tifl.  a  credit  tor  it.     The  state  is  never  lia- 

And  where  a  plaintiff  holds  the  right  ble  for  costs  or  fees,  unless  expressly 

and  claim  of  the  county  and  state,  his  given  against  it  b^  law;    and  the  tax 

right    muit    be    determined    by     the  collector  is  not  entitled  to  fees  for  levv- 

same  rule  as  though   the   acliolt   had  ing  on  and  selling  the  lands  bought  m 

been  brought  by  the  county.   Callanan  by  the  state.     State  v.  Brewer,  64  Ala. 

r.  Madison  County.  45  Iowa  561.  187.     See  also  State  v.  Kinne,  41   N. 

The  county  treasurer  is  the  proper  H.  338. 

relator,  in  a  suit  on  a  share  of  official  FenalUaa. — Money  collected  as  apen- 

bond,  to   recover   taxes   collected   (or  alty,  added  to  delinquent  taxes,  belongs 

school   purposes.     Clltton   v.  Wynne,  to  the  county  and  state,  respectively, 

So  N.  Car.  145.  in  proportion    to   the   amount  of   the 

1.  Stevens   v.   Saginaw   County,  63  state  and  county  taxes.  HancockCoun- 

Mich.  579.  See  also  People  i>.  Regents,  ty  f.  State,   119  Ind.    473.      See  also 

jMich.  ^;  Water  Coni'rB  v. Common  State  v.   Jersey  City,  50  N.  J.  L.  359; 

Council,  33  Mich.  170 ;  Avers  f.   Stale  People  ti.  Reis,  76  Cal.  169;   Wood' ii. 

Auditors,  41  Mich.  430;  Wood  v.  Su-  Monroe  County,  50  Hun  (N.  Y.)  1. 

pervisoTS,  2  N.  Y.  Supp.  369.  8.  When  state  tax  collectors  do  not 

9.   When  the  slate  treasurer  charges  make  settlement  with  the  state  at  the 

to  each  county   the  amount   of  reve-  time  fixed  by  law,  they  are  defaulters, 

nue    assessed  to   each   tor   state    pur-  and   the  auditor  of  the   state  has  do 

poses,  the  county  and  state  stand  in  the  power  to  extend  the  time  of  settlement. 

relation    of    debtor  and    creditor,  the  Stater.  Lanier,  31  La.  Ann.  433. 

revenue   becomes  a  debt  to  be  paid  in  4.  OoUectar'i   Tnnils  Cumot  Be  Ap- 

full,    and     the    county     cannot    bur-  pllsd  to    A    Pra-ailslllis  Debt. — Taxes 

den    it   with   any    drawback   or    per-  collected   and  paid   into   the  treasury 

centage  (or  collecting  it.     MuItnoAiah  cannot   lawfully  be  applied  to  a  dis- 

County  V.  State,  1  Oregon   358.     And  charge  of  a   pre-existing   debt  of  the 

a  constitutional  provision  that  all  taxes  tax   collector,  on    a   former    account. 

must    be   paid   Into    the    state    treas-  The  collector  cannot  authorize  it,  nor 

ury    without    deduction   for   commis-  can  the  comptroller  apply  It  to  the  in- 

sions  or  other  charges,  is  self-enforc-  jury  of  the  sureties  of  the  collector,  and 

ing.     Cunningham  i'.  Moody,  2  Idaho  the  fact  that  the  comptroller  was  ig- 

861-     But  see  Biehn  ».  Bucks  County,  norant  of  the  source  from  which  the 

133  Pa.  St.  561,  where  by  statute  the  funds  had  been  received, which  he  had 

county  treasurer  is  allowed  to  retain  applied,  without  instructions  from  (he 

his  commission;  and  State  i/.  Donnelly,  collector,  to  his  indebtedness  for  taxes 

30  Nev.  314.  for  former  years,   will  not  deprive  the 

nia  State  PtticluuMr  of  I-anda  at  Tax  sureties  of  the  benefit  of  the  payment 

Sala  — LUbllltr  for   Coimtr   Taiai.   or  of   such    funds    into  the  treasury    by 

T»x  OoUeetOT'i   Fmi.— When  the  state  their  principal.  State  v.  Middleton,  57 


becomes  the  purchaser  of  lands    sold     Tex,  185.     See  also  U.  S.  v.  Eckford,  i 
'       --  -        ium  bid  must   include     How.  (U.  S.)   361;  Jones  v.   U.  S.,  7 

fi\\h  interest  and  pen-     How.  (U.  S.)  6S8 ;  IJ.  S.  v.  January,  7 


allies  incurred ;  but  the  state  is  not  lia-     Cranch  (U.  S.)  575 ;  Meyers  t 

hie  to  the  county  for  this  part  of  the     i  McLean   (U.  S.)  496;   Pickering  v. 
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nor  can  he'  escape  liability  for  state  taxes  collected,  because  o( 
the  invalidity  of  orders  under  which  they  were  collected,*  or 
by  the  mistake  of  the  state  officials  in  the  accounting.'  But 
where  a  collector  has  paid  over  to  the  slate  a  tax  which  he  has 
failed  to  collect,  he  may  recover  the  same  from  the  person  assessed, 
as  money  paid  to  his  use."  On  the  general  question  of  the  re- 
sponsibility of  a  county  for  the  defaults  of  its  treasurer,  and  what 
elfect  laches  on  the  part  of  the  state  may  have,  as  between  the 
state  and  its  municipal  subdivisions,  reference  is  made  to  the 
authorities  cited  in  the  notes.* 

Day,  I  Del.  Ch.  367;  Boring  v.  Wil-  tflies  have  been  accidentallj  blended 
lianis,  17  Ala.  52;;  Porter  v.  Stanley,  and  confuted  on  the  tax  list,  does  n~* 
"        18;   WJlki  "  ..      .        .  ....    .-     ,  ._.  -^-  .. 


;.  518;   Wilkinson  i;,  Bennett,  56  ejTonerate  the  collector  from  the  duty 

ua.  390.  of  paying;  each  tax  to   the  party  en- 

1.  The  tax,  thoug;h  part  of  it  be  illegal  titled   thereto.    Clifton  V.Wynne,  80 

and  avoidable  by  the  taxpayer,  when  N.  Car.  ;45. 

collected  under  process  and  by  color  of  S.  Ward  v.  Richardson,   I   Abb.  N. 

office,  cannot  be  retained  by  the  col-  Cas.  (N.  Y.)  449.  See  also  McCracken 

lector,  but  must  be  accounted  for  to  v.  Elder,  34  Pa.  St.   239.     But  compart 

the  proper  party.     Clifton  v.  Wynne,  Wallace's  Estate,  59  Pa.  St.  401,  where 

80  N.  Car.   145.     See  also  Mississippi  taxes  assessed  on  land   under   an    act 

County  V.  Jackson,  5t  Mo.  23  ;  Wilkin-  making  taxes   a  lien  prior  to  all  other 

.  Bennett,  56   Ga.  290;    Fort  v,  charges  on    the    premises,  had   been 

'  "  "  '  '  "  .  pgjj  over  by  the  collector,  but  were 
unpaid  by  the  owner.  In  18^9,  the 
owner  confessed  judgment  to  the  col- 

I,  78  N,  lector  for  their  amount  as  collateral. 

Car.  181.                  ■  and    shortly    afterw-ards     died.      The 


In  Sandwich  v.  Fish,  2  Gray  (Mass.)     land  was  sold  in  1S64  by  order  of  the 
198,  the  court,  by  Shaw,  C.  J.,  says ;     Orphans'  Court ;   there  had  always. 
"  Defects   on  the  warrant   or   tax   list     to  the  time  of  the  sale,  been  suffici 


might  be  a  good  excuse  for  not  eieeut-  personal  property' 0 

ing   the  warrant.     But   to   say  that  a  satisfy  the  taxes,   and  the  court   held 

collector  who  has  collected  the  money  that  the  collector  had  no  priority  oier 

without  objection  by  the  taxpayers,  is  liens  which  preceded  his  judgment. 

not  liable   to  account  therefor,  would  Keoluuittoii    of   Fmb  Paid   Orar   by 

be  contrary  to  the  rules  of  law  as  to  -  Wttake. — Under  the   Indiana   fee  and 

justice."     .  salary  law  (Acts  1875.  Spec.  Sess.,  p, 

3.  The  failure  of  a  stale  auditor,  in  37]. entitling  a  county  treasurer  to  fi\-e 

settlingwith  a  tax  collector,  to  include  fer  ccntvm   on  delinquent  taxes    ool- 

ItemB  with  which  he  was  justly  charge-  lected,  a  county  treasurer,  by  mistake, 

able,  will  not  bar  the  state  from  an  ap-  retained  onh'  one  per  centum.     Hrld, 

propriate  action  against  the  officer;  but  he  was  entitled   under  the   assessment 

the  error  must  be  shown,  as  in   other  law     of    187a,   54    177   and     178,    and 

casesof  mistakes  in  accounting;  it  can-  under   the  Act   of  March   3rst,    1879, 

not  be  proved  or  shown  prima  facie,  f  5811,   R.   S.  1881,  to  an   order  from 

by  a  restatement  by  a  succeeding  audi-  the  county  board  for  repayment.   Har- 

tor.     Hobson  v.  Com.,  1    Duv,   (Ky.)  rison  County  u.  Benson,  83  Ind.  470, 

173.     See   also   Richmond   County  v.  4.  People  v.   St.   Clair    County,   30 

Ellis,  59  N,  Y.  6jo:  Onondaga  County  Mich. 387;  Hart  Tp.f. Oceana  Countv, 

ii.Briggs,2  Den.  (N.  Y.)  ib;  Arthur  44  Mich,   417;    Detroit  t:  Weber,  16 

f.  Adam,  49  Miss.  404  ;   U.  S.  t'.  Jones,  Mich.  284;  Potter  Countv   1'.  Oswaro 

8  Pet.   (U.S.)  375;    Porter  v.   School  Tp.,  47  Pa.St.  161;  Pcople'r,  Columbi* 

Directors,  18  Pa.  St.  144;  Middletown  County,  10  Wend.  (N.  Y.)  363.      And 

Tp.  V.  Miles,  6:  Pa.  St.  290  ;  Burnett  i'.  where  a  county  treasurer  reported  to 

Portage  County,  ij  Ohio  54;   Kendall  the  auditor  general  that  the  cimnt>-  had 

V.  U,  S.,  1!  Pet,  (U-  S.)  514;  Treasurer  used  for  certain  purposes,  money  paid 

of  Mobile  V.  Huggins,  8  Ala.  440.  on  sales  of  lands  for  state  taxes,   and 

And  the  fact  that  state  and  county  the  auditor  general  took  his  receipt  for 
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2.  Aocovnting  Betwmn  Snbdinsiona  of  the  Btate.— It  is  the  duty  of 
the  county  officials,  after  settlement  with  the  state,  to  divide  the  rev- 
enue, collected  for  other  than  state  purposes,  between  the  county 
and  city,  and  the  various  districts  to  which  the  taxes  collected  are 
to  be  appropriated,  in  the  proportions  provided  for  by  statute.* 

the  same  and  charged   the  amount  to  urer  whose   dutj   is    to   collect  taxes 

Ihe  couDtj,  it  was  held,   on  the  treaa-  and  to  make  return  to  county  treasurer, 

urer  becoming  a  defaulter,   that   the  and  who  has  power  to  collect  unpaid 

county  must  bear  the  loss,  although  it  taxes  in  the  name  oF  (he  citji,  may  pnj 

had  never  used   the  monej'.    Aplin  v.  over  the  amount  of  the  oily  tax  to  the 

Shiawassee  County,  74  Mich,  536.  county     treasurer,    even    though   the 

The  state  is  not  to  be  prejudiced  by  taxes  of  certain   individuals  have  not 

the  laches  of  its  agents  \  so  where  the  been  paid.     An  action  may  afterwards 

bond,  taken  from  the  county  treasurer  be   maintained   against   them    in    the 

for  the  faithful   performance    of   his  name   of   the   city  for  the   amount  of 

duties  in  behalf  of  the  commonwealth,  their  assessments. 

and   approved    by   the   judges   of  the  Where   the   county   authorities    re- 

Cotirt  of  quarter   sessions,   was    inspfli-  ceivcd  and  held  money  under  a  public 

cient,   the  county  waa  not  thereby  re-  law  for  the  benefit  of  a  citv,  Ihe  obliga- 

leased    from    liability     to     the    state,  tion  of  the  county  existed  by  law  and  it 

Schuylkill  County  v.  Com.,  36  Pa.  SL  could  not  avail  itself  of  the  Statute  of 

{24;    and    statute  providing    that   all  Limitations   in  a  suit  by  the  city  to 

isses   sustained   by   (he  default  of  a  recover  iL     Logan  County  v.  Lincoln, 

county   treasurer,  in   the  discharge  of  81  III.  156. 

the  duties  imposed  upon  him,  shall  be  Where   a    township    collector    has 

chargeable  to  the  county,  coveri  a  de-  paid  over  to  the  county   collector  all 

fault  in  the  treasurer   tn   not   paying  county   taxes   levied  in  the   township 

over  the  amount  due  the  state  on  tax  for  a  given  year,  he  is  not  liable  to  the 

sales.     People  v.   St,  Clair  County,  30  county  for  a  portion   thereof  credited 

Mich.  388.  by  order  of  the  township  committee  to 

Where  a  county  treasurer  fails  to  taxes  due  from  the  township  for  a  pre- 
pay over  the  proceeds,  from  a  .'itate  tax,  vious  year  in  which  there  was  a  deficit, 
which  have  come  into  his  hands,  the  State  v.  Mathe,  51  N.  ].  L.  1' 
board  of  supervisors  is  not  required  to  .r..  .  .  . 
levy  a  new  tax  for  the  sum  retained, 

until  all  remedies  against  the  county  citj'.  to  divide  the  county 

treasurer  and   (he  sureties  on  his  offi-  tween  Ihe  city   and  county,  is   merely 

cial  bond  are  exhausted,  for  the  money  ministerial,    and    on    the    neglect    of 

cannot  be  said  to  be  actually  lost,  pend-  those  officers  to  perform  the  duty,  the 

ing  such  litigation.    People  v.  Livings-  amount  due  the  city  may  be  ascertained 

ton  County,  17  N.  Y.  486.  in     any     other      satisfaclory     manner. 

1.  A  statutory  enactment  providing  Logan  County  v.  Lincoln,  81  111.  ij6, 
tor  a  division  of  taxes  collected  and  Where  a  township  issuing  Ijonds  in 
paid  into  the  county  treasury,  between  aid  of  a  railway  is  entitled,  by  statute, 
the  county  and  city  in  a  certain  propor-  to  the  county  taxes  collected  from  the 
tion,  is  not  unconstituiional  and  may  railroad  within  the  township  and  de- 
be  enforced  by  law.  Logan  County  voted  to  payment  of  the  bonds,  any 
-  V.  Lincoln,  Si  111.  156;  Springfield  v.  diversion  of  such  tax  from  the  lawful 
Power,  15  III.  1S7.  object   is  an   Injury   to   the   township 

A  county  is  responsible  to  a  township  which  may  be  protected  by  an  action 

for   township  taxes   collected  by    Ihe  in    its    behalf.     Bridges     v.    Sullivan 

countv  treasurer  and  not  paid  over  by  County,  9;  N.  V.  570.   And  see  Wood 

him.  hotter  County  v.  Oswaj-o  Tp.,  47  v.  Monroe  County,  50  Hun   (N.  Y.)  t. 

Pa.  St.  i6!.  But  see  Marquette  County  Preferfljiee  of   Town   Orar  Gonnty. — 

ti.  Dillon,  49  Mich.  344.     But  not  until  In   Winchester  County   Treasurer  r. 

such  taxes  have  come  into  the  county  Tozer,  14  Wis.  311,  the  court  held  that 

treasury  in  a  legal  way.     Guittard  Tp,  under  Wisconsin  R.  S„  ch.  18,  a  town 

V.  Marshall  County,  4  Kan,  3S8.     And  treasurer  is  justified  in  giving  preter- 

»ee  Honey  Creek  Tp.  I'.  Floete  County,  ence   to    the   town   over    the   county, 

89  Iowa  109.    In  Pontiac  v.  Axford,  49  where  he  was  not  able  to  collect  suffi- 

lich,  69,  it  was  held  that  a  city  Ireas-  cient   taxes   to    pay    both.      See   also 
+41 
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A  treasurer  failing  to  pay  over  the  proper  quota  may  be  com- 
pelled to  do  so  by  mandamus}  and  will  be  charged  with  interest 
thereon  from  the  time  it  should  have  been  paid," 

3.  Appropriations. — It  will  be  presumed,  in  the  absence  of  proof 
to  the  contrary,  that  the  revenues  will  be  sufficient,  to  meet  all 
appropriations  made  against  them ;"  but  the  money  raised  for 
general  purposes  by  a  municipal  corporation  must  first  be  applied 
to  the  payment  of  current  expenses.*  Generally  speaking,  a  tax 
raised  professedly  for  one  purpose  may  be  applied  to  any  other 

Wolff  V.  Stoddard,  25  Wis.  503 ;  Stahl  of   Justices  11.  Fennimore,  I  N.  J.  L. 

V.  O'Malley,  39  Wis.  318,     But  in  Nem  241;  State  v.  Sooy,  39  N.J.  L.  539. 
Jersey,   under    act  iS36,  %   83    fN.  J.        ».  State  i'.  State  Auditor,  31  La.  Ann. 

Rev.  1159).  the  county  and  state  taxes  89;  State  v.  Clinton,  iZ  iJa.  Ana.  400. 

must  be  paid  out  of  the  first   moneys  And    see    In    re    Appropriations,   13 

collected  under  the  lax  levy.     Stater.  Colo.  316. 

Jersey  City,  jo  N.  J,  L.  359;  State   p.        Where  the  whole  amount  of  a  ciW 

Bernards  Tp.,  42  N.  J.  L.  33S.  levy  is  not  collected,  the  portion  col- 

Conaty  Ordera,  ^County  orders  re-  lected  need  not  be  pro-rated  between 
ceived  by  a  town  treasurer  in  payment  the  objects  named  in  the  general  ap- 
of  county  taxes,  belong  to  the  county  propriation  ordinance.  In  the  relative 
and  not  to  the  town,  and  the  town  proportion  that  each  particular  tai 
treaiurer  cannot  hold  them  for  the  hear«  to  the  whole  sum  levied.  Fuller 
use  of  the  town,  but  must  deliver  them  v.  Heath,  89  III.  296. 
to  the  county  treasurer  in  his  settle-  But  in  order  to  compel  the  state 
ment.  Wel^ter  v.  Oconto  County,  47  auditor  by  mandamus  to  issue  his  war- 
Wis,  316.  Sec  also  Pelton  v.  Craw-  rant  for  an  appropriation,  it  must  clear- 
ford  County,  10  Wis.  69.  ly  appear,  either  that  there  were  funds 

Wliere    Ntw   Oonnty  Is   Organliad.—  in  the  treasury  at  the  date  of  the  appro- 

Where  a   county  is  organized     from  priation,  not  otherwise  appropriated, 

territory   detached    from    others,   the  or  that  the  legislature  provided  for  the 

equities    between    the    new    and   old  levying  of   a  sulticEent   tax   to   pay  it 

counties  as  to  county  taies  previously  within  the  proper  fiscal  year.      Hender- 

levied,  should  be  adjusted  under  Mich-  son  v.  People,  17  Colo.  5S7  ;  In  re  Ap* 

igan   Comp.  L.,  ch.  9,   p.   216,      But  propriations,  13  Colo.  316. 
township,  school  district,  and  road  dis-         Taxes  authorized  for  the  current  fis- 

trict  taxes  s'hould  be  accounted  for  by  cal  year  and  which  will  be  paid  within 

the  county  to  which  returns  were  made,  that  year,  are  revenue  from  which  the 

and  with  the  respective  townships  and  appropriations  from  that  year  may  be 

districts  for  which  they  were  levied,  paid,  notwithstanding  they  cannot  ac- 

Clare    County   11,   Auditor   Gen'I,   41  tually  come  into  the  state  treasury  un- 

Mich.  \ii.  til  its  expiration.     State  i>.  Kenney,  10 

A  county  liable  for  a  balance   to  a  Mont.  48S. 
township  set  off  from  it,  cannot  relieve         4.  See   State  *.  Harvey,  11  Neb.  y. 

itself  of  any  share  ot  Its    liability  by  East  St.  Louis  v.  Board  of  Trustees.  6 


land  County,  49  Mich.  454.  held   diat   when    _    _. 

1.  CasB  T p.  ».  Dillon,  16   Ohio  St.  powers  of  taxation  to  the  utmost,  and 

38;  State  -D.  Bernards  Tp.,  42  N.  I.  L.  the  amount  realized  is  sufficient  to  pay 

338;  State  tJ.  Jersey   City,  50  N.  J.  L.  only  necessary   current   eipcD^es,   no 

3Sg.      And     see    People     i'.    Jackson  portion  of  such  taxes  can  b«    diverted 

County.  24  Mich.  137.  to  the  payment  of  antecedent  debts. 

3.  State  II.  Van  Winkle,  43  N.  J.  L.         A  general  appropriation  act  to  de- 

13; ;  Sheridan  v.  Stevenson,  44  N.  J.  L,  fray  the  expenses  of  the  executive,  ieg- 

J71.     See  also   People  v.  Gasherie,  9  islative,  and   judicial   departments   of 

nhns.  (N.  Y.)  71;   Chenango  County  the  state  government,  must  take  precc- 

V.  Birdsall,  4  Wend.  (N.  Y.)  453;  Board  deuce  over  an  appropriatioit   for   the 
442 
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legitimate  purpose,'  and  the  legislature  may  provide  for  the  pay- 
ment of  deficiencies  out  of  other  sources  of  income  than  a  defi- 
ciency tax  specially  levied  ;*  but  special  taxes  must  go  exclusively 

Soldiers'  and   Sailors'   Home;  but  al-  lected  by  a  county  for  specific  purposes 

though  the  approprlaiion  for  the  Home  might,  by  act  of  the  legislature,  be  di- 

provides  that  a  part  of  such  sum  may  verted  Co  another  use.     And  see  State 

be  used  during  a  particular  year,  this  v.  St.  Louis,  etc,  R,   Co.,  9   Mo.  App. 

does  not  amount  to  an  appropriation  of  532;  St.  Louie  v.  Shields.  5]  Mo.  31;  1 ; 

Bucb  sum  out  of   the   revenue  of   that  State  i'.  Brewer,  64  Ala.  287:  Blandlng 

year.     Hendersons.   People,  17   Colo.  f.  Burr,  13  Cal.  343;  Graham  t.  Par- 

587.     And  see  In  re  Appropriations,  13  ham,  31  Ark.  676. 

Colo.  316.  But  county  commissioners  have  no 

Where,  by  the  charter  of   a  city,  a  power  to  appropriate  a  fund  raised  by 

fund  raised  by  annuni  tax  is  authorized  taxation  to  defray  county  charges  and 

for  the  purpose  of  paying  the  necessary  expenses  of   the  c 


I   expenses 


ind   ad  mini  strati  or 


of 


But  it 


quire  such  fund  to  be  appropriated  to 
the  payment  of  the  bonds.  See  St. 
Louis  f.  U.  S,  no  U,  S.  331. 

I.  "There  may.  perhaps,  be  an  ex- 
ception where  a  tax  is  levied  by  a  spe- 
cial authority  from  the  legislature,  or 
upon  the  vote  of  the  people,  which 
would  not  otherwise  be  lawful.  We  park 
speak  only  of  a  tax  levied  under  the  or- 
dinary powers  of  the  county  commis- 
sioners." Long  V.  Richmond  County, 
76  N.  Car.  273.  And  under  the  consti- 
tution of  Sonlh  Dakota,  an  act  levying 
_    —    <_      __    extraordinary   


of   permanent   county  build- 
.     State  :■,  Marion  County,  2i  Kan. 
And  see  National   Bank  &.  Bar- 
14   Kan.  545 ;  State  v.   Haben,  22 


660. 


must  clearly  state  its  object,  and  the  ing 
tax  so  levied  cannot  be  diverted  to  any  wrc 
other  use.  In  rt  Limitation  of  Taxa- 
tion (S.  Dak.  1893),  .14  ^'-  W.  Rep.  417 
And  where  taxes  collected  on  the  as- 
sessed valuation  of  a  raiFroad  in  a  mu- 
nicipality which  has  issued  bonds  in 
aid  of  its  construction,  instead  of  being 


be  presumed  that  a 

levied   for   parks  and  boulevards 

will  be  expended  upon  improvements 

in  a  town  other  than  that  in  which  it 

was  collected,  although  it  is  payable  to 

niissioners  who  control  boule- 

situated  in  such  town.     Hal- 
sey  V.  People.  84  III.  89. 

If  the  funds  raised  for  a  particular 
purpose  have  been  wrongfully  diverted 
to  other  purposes,  the  only  remedy  of 
the  municipality  or  government  levy- 


against  those  guilty  of  the 

doing.    The  creditors  for  whose 

benefit   the  lax  was  levied  are  not  to 

suffer  thereby.    Pope  County  f.  Sloan, 


921 


177. 


■,  pur- 
<r  invested  by  him  as 
required  by  the  act  authorizing  their 
Issue  in  aid  of  the  road,  have  been  ap- 
plied to  the  payment  of  county  obliga- 
tions, the  town  has  an  equitable  cause 
of  action  against  the  board  of  supervis- 
ors to  compel  the  levying  of  a  tax  upon 
the  county  for  the  amount  so  misap- 
propriated. Kilbourne  v.  Sullivan 
County,  137  N,  Y.  170.     And  see  Col- 

;Mo 

.  Pueblo,  etc.,  R.  Co.,  6  Colo.  458 ; 
State  V.  Harvey,  13  Neb.  31;  Merrill 
V.  Marshall  County,  74  Iowa  24;  Vin- 
ton I-.  Cattaraugus  County,  1  N.  Y. 
Supp.  367;  50  Hun  (N.  Y.J  600:  Brown 
V.  Hertford  County,  100  N.  Car.  92. 

In  State  v.  St.  Louis  County  Ct.,  34 
Mo.  546,  it  was  held  that  money  col- 


a.  See  "state  I'.  Cobb,  S  S.  Car.  U3, 
where  it  was  held  that  the  legislature 
could  constitutionally  provide  that  the 
poll  taxof  any  year  should  be  applied  to 
the  payment  of  past  due  school  claims 
against  the  county.  And  in  Stale  v. 
State  Auditor,  32  La.  Ann.  89,  it  was 
held  that  the  legislature  might  provide 
for  the  payment  of  a  just  debt  of  the 
state,  out  of  a  surplus  of  the  revenues 
of  any  particular  year. 

A  balance  of  a  claim  for  sheep  killed 
by  dogs,  after  applying  all  the  ti 
plicabte   th 


the  year   applic; 


■  PennsylvaHia  Act,  May 
15th.  18S9,  providing  for  the  payment 
to  the  school  fund,  of  any  surplus  of 
the  fund  amounting  to  Jioo,  as  the 
statute  does  not  forbid  nor  prohibit 
the  carrying  forward  of  the  unpaid 
balance  of  a  former  claim.  Nevin  i'. 
Dreher  School  Dist.,  2  Pa.  Dist.  Rep. 
565;  13  Pa.  Co.  Ct.  Rep.  449. 


>y  Google 


Miuibntioii  ud  Dlfpodtion 


TAXA  TION. 


tA  th*  Availi  of  TftZfttlan. 


in  the  channel  directed  by  the  special  act,*  and  county  commis- 
sioners will  be  enjoined  from  diverting  the  sinking  fund  tax  from 
the  purpose  for  which  it  was  raised,  and  transferring  it  to  the 
general  fund.*  Where,  by  constitutional  provision,  the  revenues 
of  each  year  must  be  devoted  to  the  expenses  of  the  same  year, 
an  appropriation  for  the  expenses  of  a  joint  committee  of  the 
preceding  legislature,  cannot  be  made  from  current  revenues,  by 
the  legislature  of  the  succeeding  year.'  Internal  improvements, 
for  which  an  appropriation  is  made,  must  be  of  a  permanent 
nature  and  within  the  state.* 


1.  Coj' v.  LvonB,  17  Iowa  1;  Santee 
V.  Allegheny' Citj'.  lo  Pitts.  Leg.  J. 
341 ;  Louiiville  t>.  Murphy,  86  Kj*.  J3; 
Beck  V.  Allen,  58  MUs.  143;  Galma  v. 
Amy,  c.  Wall,  [U.  S.)  705;  Ranger  v. 
New  Orleans,  i  Woods  (U.  S.)  laS. 
And  see  Clark  v.  Sheldon,  106  N.  Y. 
104, 

And  when  collected  and  set  apart, 
according  to  the  provisions  of  the  act 
bj  which  thej  are  authorized,  they 
constitute  a  trust  fund,  and  the  munici- 
pality or  officer  in  whose  charge  they 
are  placed  may  be  enjoined  from  using 
them  for  an/other  than  the  designated 
purpose.  Maenhaut  11.  New  Orleans, 
a  Woods  (U,  S.)  108;  Ranger  v.  New 
Orleans,!  Woods  {U.  S.)  ij8;  Aurora 
V.  Chicago,  etc^  R.  Co.,  19  III.  App, 
360;  Bradrord  v.  Chicago,  15  111.  411. 
And  the  Statute  of  Limitations  will 
not  run  against  the  party  entitled  to 
the  fund.  Aurora  v.  Chicago,  etc.,  R. 
Co.,  19  111.  App.  360. 

A  county  or  other  municipality  is  a 
tnistee.  so  far  as  it  uses  the  funds  or 
means  gathered  Irom  its  taipajers,  to 
the  extent,  at  least,  of  the  due  collec- 
tion and  application  of  such  funds  to 
the  purposes  authorized  by  law.  Win- 
ston 1'.  Tennessee,  etc^  R.  Co.,  I  Baxt. 
(Tenn.)  60. 

Where  a  tax  voted  in  aid  of  a  rail- 
road remains  In  the  hands  of  a  treasurer 
as  a  distinct  fund,  no  judgment  can  be 
rendered  against  the  county  for  its  re- 
payment, when  forfeited  by  the  railroad 
company.  Barnes  1',  Marshall  County, 
56  Iowa  30.  But  where  a  tax  voted  in 
aid  of  a  railway  is  collected  and  placed 
in  the  general  funds  of  the  county,  and 
expended  in  paying  ordinary  county 
indebtedness,  iti>  identity  is  lost  and  the 
county  is  liable  for  the  amount  to  the 
railwav  company  or  its  assignee.  Mer- 
rill V.  ^larshall.  74  Iowa  14. 

a.  Union  Pac.  R.  Co.  v.  Dawson 
Coun^,  I  a  Neb.  354;  Clark  i^.  Sheldon, 
_..,,._  -     'Tl.  &  " 

n  addition  I 


GenN,  4  S.  Car    .^    ,  . 

50  111.  1 5* ;  Wood  V.  Monroe  County,  a 

N.  Y.  Supp.  369;  50  Hun  (N.  Y.)  1. 

Where  a  city  is  limited  by  its  char- 
ter to  the  levying  of  a  certain  percent., 
a  designated  portion  of  which  is  re- 
quired to  be  applied  to  the  payment  of 
its  bonded  indebtedness,  if  the  city  lev- 
ies a  less  amount  than  that  limited,  It 
must  apply  the  same  proportion  of  the 
amount  levied  to  its  bonded  indebted- 
ness as  it  would  have  applied  had  the 
whole  amount  been  levied.  East  St. 
Louis  V.  Underwood,  105  III.  308. 

1.  See  Klein  i^.  Johnson,  33  La.  Ann. 
587.  But  the  (flTect  of  an  act  which, 
after  appropriating  a  certain  sum  for  a 
certain  legal  purpose,  payable  in  an- 
nual installments,  provides  that  "out 
of  all  sUle  taxes  collected,  one-half  of 
one  mill  on  every  dollar  shall  be  set 
apart  of  the  general  funds  as  a  fund  lo 
meet"  said  sum,  is  merely  to  diminish 
the  genera]  fund  tax  by  the  amount  it 
levies,  and  does  not  violate  the  consti- 
tutional provision.  Harris  xi.  Dubuclet, 
30  La.  Ann.  663.  Such  a  provision  does 
not  repudiate  the  subsisting  obligations 
of  the  state  if  the  legislature  faiU  to 
provide  an  annual  revenue  sufficient  to 
pay  them.  The  effect  of  such  neglect 
would  be  that  a  subsequent  legislature 
would,  by  taxation  and  appropriations, 
provide  for  their  payment.  State  v. 
Johnson,  aS  La.  Ann.  511.  And  see 
State  r.  New  Orleans,  39  La.  Ann.  863; 
and  State  v.  State  Auditor,  3a  La. 
Ann.  89. 

In   Califfirnia,  each   year's  income 


i  of  a 


pay  each  year's 
bility.  and  no  indebtedness  o 
incurred  in  any  one  rear  cai 
out  of  the  income  oV  reveni 
future  year.  San  Franciscc 
I'.  Brickwedel,  62  Cal.  641. 

4.  Appropriations  for  trai 
jects,  such  as  for  personally, 
World's  Fair,  or  to  defray  ci 


id  lia- 
liablHty 
be  paid 

Gas  Co. 

sient  ob- 
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XIX.   TtTtwunTTta  fOK  ESBONZOUB  AKD  ILLEGAL  TAXATION — 1.   Beme- 

dies  of  the  State — a.  Remedies  by  Legislative  Action. — 
Defects  in  a  law  authorizing  a  tax  may  be  remedied  by  amend- 
ments, so  as  to  affect  any  tax  levied  thereunder  which  has  not  yet 
been  collected.' 

Subject  to  the  constitutional  restrictions  upon  local  and  special 
legislation,*  defective  or  irregular  proceedings  in  the  exercise  of  a 
valid  authority  to  levy,  assess,  or  collect  taxes,'  and  even  the  lack 
of  such  authority,*  may  be  cured  retrospectively  by  an  act  of  the 

penses  in  carrying  on  state  institutions,  to  taxes  levied    before   the    law   was 

cannot  be  made  from  such  fund,    /n  passed.     Gage  v.  Kichola,  135  111.  128. 

re  Internal  Improvements,  18  Colo.  317.  Assessment  of  corporation  propertj', 

But   an   appropriation   to   exhibit  the  as  of  a  partnership  of  which  those  who 

resources  and  progress  of  the  state  nt  organized  the  corporation   were  mem- 

the  World's    Fair,  is  for  a   public   or  bers,  is  an  irregularity  which  may  be 

governmental    purpose.      Norman    v.  cured    under    the    Michigan    statute. 

Kentucky    Board    of    Managers,    etc.  Petrie    Lumber    Co.    v.    Collins,    66 

<Ky.  1892),  20  S.  W.  Rep.  901.  Mich.  64. 

1.  Cowgill    V.     Long,     ic    III.   2oz;  As  to  the  unconstitutionality  of  an 

Boardman  v.  Beckwith,  18  Iowa  291.  act    which,    in   making  the  tax    deed 

3.  See  Constitutional  Law.  vol,  conclusive  evidence  of  the  regularity 

3,   pp.  670,  695 ;     Statutes,  vol.    23,  of  all  prior  proceedings,   deprives  one 

p.  140.  of  his  property  without  due  process  of 

).  Allen  T'.  Archer,  ^9  Me.  346;  law  so  far  as  respects  the  essential  pre- 
Hartr.  Henderson,  17  Mich.  218;  Feo-  requisites  for  the  exercise  of  the  lax- 
ple  -.1.  Ingham  County,  30  Mich.  95;  ing  power,  auch  as  assessment,  levy, 
Butler  t'.  Saginaw  County,  26  Mich.  22;  sale,  and  the  like,  see  McCready  r. 
Vaughan  v.  Swayzie,  56  Miss,  504;  Sexton,  29  Iowa  356,  wherein  [t  la  said 
SUIe  V.  Love,  47  N.J,  L.  436;  Tifft  u.  also  that,  as  to  non-esaentials  or  mat- 
Buffalo  82  N.Y.  204;  Kussel  f.  Wernti,  ters  purely  directory,  the  legislature 
24  Pa.  St.  337,  may  cure  irregularities.     In  this  case 

Thus,  the  legislature  may  prescribe  the  subject  is  discussed  at  length  by 

a  mode  of  correcting  and  enforcing  an  Cole,  J. 

informal  assessment.  People  v.  Sey-  The  power  of  the  legislature  to  val- 
mour,  16  Cal.  332;  76  Am.  Dec.  jai;  Idate  a  tax,  extends  also  the  interest 
People  V.  McCreery,  34  Cal.  432 ;  Mus-  which  has  accrued  upon  it.  Collins  v. 
selman  v.  Logansport,  19  Ind.  1)33.  See  Long  Island  City,  9  N.  Y.  Supp,  866; 
remarks  obiler  in  People  :■.  San  Fran-  56  Hun  (N.  V.)  647. 
Cisco  Sav.  Union,  31  Cal.  132 ;  or  may  *.  Lack  of  authority  can  be  cured  if 
simply  ratify,  confirm,  and  relevy  the  the  authority  could  have  been  given  in 
tax.  Newman  v.  Emporia,  41  Kan.  (83;  the  first  instance.  Kunkle  v.  Franklin, 
People  u.  Bleckwenn  {Supreme  Ct.),  13  Minn.  127;  Grim  v.  Weissenbei^ 
7  N.  Y.  Supp,  914;  Francklyu  v.  Long  School  Dist.,  57  Pa.  St.  433;  98  Am. 
Island  City,M  Hun  (N.  Y.)  451;  Van  Dec,  237;  Hewitt's  Appeal,  88  Pa.  St. 
Deventer  I/.  Long  Island  City,  10  N.  Y.  55;  Bellows  u.  Weeks,  41  Vt59o.  But 
Supp.  801 ;  57  Hun  (N.  Y.)  590.  See  acts  which  could  not  have  been  au- 
('n/m.this  title.  Reassessment.  Ihorized  cannot  be  confirmed.  Corn- 
Failure  of  the  assessors  to  make  the  mercial  Nat.  Bank  v.  lola,  9  Kan.  689. 
required  affidavit,  or  to  subscribe  to  it.  And  see  cases  cited  in  last  note. 
or  to  attach  it  to  the  rolls,  can  be  val-  If  a  tax  authorized  to  be  levied  for  a 
idated.  /a  re  Lamb,  51  Hun  (N.  Y.)  specified  number  of  years,  be  levied 
633;  In  re  East  Ave.  Baptist  Church  after  tha  expiration  of  that  period,  the 
(Supreme  Ct,),  11  N.  Y.  Supp.  113;  levy  can  be  validated  l«- statute.  Louis- 
Smith  T.  Hard,  61  Vt.  469.  ville,  etc.,  R,  Co.  v.  Bullitt  County  (Ky. 

The  7//i'«0f J  statute  [Rev.StatH.  1891,  1891),  17  S.  W.  Rep.  .632. 

ch.  20,  4  19:),  which  provides  that  no  Lack  of  authority  to  levy  a  tax  can- 

X  shall  be  vitiated  by  any  error  or  in-  not,  however,  be  validated   by  a 
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UMl  Ill^«l  Taxmtlon. 


legislature,  provided  no  injustice  be  inflicted  thereby;'  and  a 
proceeding  once  so  validated  cannot  be  subsequently  invalidated 
by  a  repeal  of  the  validating  act.'  No  void  acts,'  however,  or 
unconstitutional  exercises  of  power,*  nor  any  omissions  to  per- 
form acts  essential  to  the  validity  of  a  tax  can  be  cured  by  this 
means.*  Thus,  the  want  of  an  assessment,"  or  of  a  valuation,' 
cannot  be  cured,  nor  can  a  void  assessment  be  validated.*  The 
legislature  has,  moreover,  no  power  to  obviate  jurisdictional 
defects  in  tax  proceedings  by  establishing  conclusive  rules  of  evi- 
dence.' 


as  distinguished  from  their  tevj.  Bert- 
hold  V.  HoBkins,  38  Fed,  Rep.  77a. 

1,  Forster  v.  Foreter.  129  Mass.  559; 
Mattln^lj  V.  District  ol  Columbia,  97 
U.  S.  &^ ;  Albany  City  Nat.  Bank  i: 
Maher,  10  Blatchf.  (U.  S.)  3^i- 

9.  Lewis  v.  Eastford,  44  Conn.  477. 

8.  The     -    -        -  ... 


hadn 


1,  U 


Mich.  218;  Det 
Wis.  136. 


lature  cannot  cure.  Cromwell  f.WH- 
son,  s  N.  Y.  Supp.  474!  S^  Hun  (N. 
Y.)  614.     See  the  two  next  notes. 

4.  Schumacker  v.  Toberman,  56  Cal. 
SoS;  Stewart  v.  Shoenfelt,  13  S.  &  R. 
(Pa.)  360;  Bratton  v.  Mitcliell,  1  W.  & 
S.  {Pa.)3io;Milleti.  Hale,j6Pa.St. 
board  who    432 ;  McRevnolds  v.  Longenberger.  57 
and  can-     Pa.  SI.  13.  But  a  failure  of  tbe  assessor 
(roldtree,     to   sign   hia    roll,  mav    be    validated. 
7     Townsen  v.  Wilson,  9'  Pa.  St.  270. 


Borchsenius,  30         It  has  been  held 


legally  constituted 
taxes,  and  hence  the 
inder  claim  of  author- 
ity from  such  a  district,  are  void,  and 
cannot  be  «ilidated.  Withington  v. 
Eveleth,  7  Pick.  (Mass.)  106;  Dickin- 
son V.  BlllingB,  4  Gray  ( Mass.J  43.  So 
in  the  case  of  an  assessment  against  a 
person  not  residing  in  the  district. 
Herriman  v.  Stowers,  43  Me,  497 ; 
Freeman  i>.   Kenney,  15   Pick. (Mi 


that  the 
hit  list 

within  the  prescribed  time  cannot  be 
cured.  Marsh  t>.  Chesnut,  14  III.  123. 
But  the  contrary  has  been  held  in  In- 
diana, Musselman  v.  Logansport,  29 
Ind.  ^23;  and  Miastasiffi,  Fanning  ti. 
Funches,  60  Miss.  541. 

7,  People    1/.    San    Francisco    Sav. 
Union,  31  Cal.  132. 

8.  People  V.   Holaday,  25  Cat.  300; 
Tavior  t.  Palmer,  31  Cal.  240;  People 

Lynch,  51  Cal.  i^;  21  Am.  Rep. 677; 


;  Baker  v.   Alleii,  ai"  Pick.  (Mass.)  Schumacker     f.    toberman,    56    Cali 

383.     Soof  land  outside  the  taxing  dis-  510;  Mowry  v.   Blandin,  64  N.  H.  3; 

trict,  even  though  the  Hmltg  were  sub-  Doughty  v.  Hope,  3  Den.  (N.  Y.)  594; 

sequently    enlarged   so  as  to   include  Cromwell  t:  Wilson,  5   N.   Y,  Supp. 

the    land.     Atchison,   etc.,   R.  Co.  i-.  474;  q2  Hun  (N.  Y.)  614. 

Maquilkin.ia  Kan.  301.    Sointhecase  9.  Cooley  on   Taxation  [2d  ed.),  p. 

'   I  single  assessment  of  the  landsof  299.  Thus,  although  ataxdeed  maybe 


two  persons.  Hamilton  v.  Fond  du  Lac, 


»5  ^ 


'■49S- 


I.  Lindell,  5  Mo.  App.  197; 
Peoples.  White,  a4Wend.  [N.  Y.)  540; 
Matter  of  Union  College,  i;g  N.  Y. 
30S.  An  unconstitutional  (ax  or  one  for 
an  illegal  purpose  cannot  be  validated. 
Cooley  on  Taxation  303;  Cc 


Nat.  1 


la  facie  evidence  of  the  reg- 
arity  o£  the  proceedings  which  pre- 
ded  and  attended  the  sale,  it  cannot 
made  conclusive  evidence.  While 
Fljnn.  13  Ind.  46;  Corbin  v.  Hill, 
Iowa  70;  McCready  !>.  Sexton.  19 
wa  3s6;  Powers  t.  Fuller,  30  Iowa 
476;  Ware  v.  Little,  35  Iowa  334;  Tay- 


lola,  9   Kan.  696;  Dean     lor  v.  Miles,  ;  Kan.  41 


I'.  Borchsenius,  30  Wis.  236;  Plu 
■a.  Marathon  County,  46  Wis.  163. 

B,  Thus  the  assessment  of  land  of  a 
non-resident  in  the  column  for  resi- 
dents, the  assessment  in  the  name  of  a 
deceased  owner's  estate  Instead  of  the 
name  of  his  devisee,  and  the  signing 
and  delivery  of  tax-warrants,  by  the 


;  Groesbieck  v. 


Seeley,  13  Mich.  329;  Abbott  i 
denbower,  42  Mo.  i6j;  Abbott  v.  L4n- 
dentiower,  46  Mo.  291;  Wright  i'. 
Cradlebaugh.  3  Nev.  341;  Newell  i-. 
Wheeler.  ^N.Y.4S6. 

As  to  the  manner  In  which  the  sale 
was  conducted,  a  tax  deed  mav  be  con- 
clusive evidence.     Ware   v.  Little,  35 
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If  the  time  within  which  certain  acts  must  be  done  be  extended 
by  a  curative  act,  they  must  be  done  within  the  extended  period 
in  order  to  be  valid,* 

k  Reassessment. — It  is  generally  provided  by  statute  that 
when,  in  the  course  of  proceedings  to  annul  an  assessment  or  to 
recover  money  paid  for  taxes,  it  is  judicially  decided  that,  although 
the  tax  itself  is  lawful,*  the  assessment  is  invalid  as  to  a  part '  of 
the  property  listed,  a  reassessment  shall  be  made,*  and  in  some 
states,  proceedings  must  be  stayed  until  this  is  done,^  but  such 
reassessment  cannot  be  made  conclusive  evidence  of  the  amount 
justly  due  from  the  plaintiff," 

A  reassessment  may  also  be  made  directly  by  a  curative  act  of 
the  legislature,  where  the  assessment  was  irregular,'  or  unauthor- 
ized,* or  made  under  a  defective  law,*  or  even  where  it  was 
inadequate.** 

In  some  states,  the  assessor  may  reassess  of  his  own  motion,** 

And   all    non -jurisdictional   defects  ii.  Oshkosh,  14  Wis.  623;  Mjrick  t>.  La 

maj  be  remedied  by  milking  tax  deeds  Crosse.  17  Wis.  441 ;  Howes  v.  Racine, 

conclusive  evidence  that  the  sale  and  11    Wis.    t,n;    Flumer    v,   Marathon 

prcfceedingspriorthereto  were  regular.  County,  46  Wis.  184. 

Ensign  V.  Barse,  107  N.  Y.  329.  B.  Plumer  v.  Marathon  County,  46 

1.  Osburn  f.  Hide,  68  Miss.  45.  Wis.  163;    Flanders  !■.   Merrimack.  48 

9.  If  the  tax  has  been  levied  uncon-  Wis.  567;   Single  v.  Stettin,  49  Wis. 

stitutionallj  or  Eor  illegal  purposes,  or  645  ;  Kingslej  v.  Marathon  Countj,  49 

upon   eiempt   property,  or   has   been  Wis.   649;    Johnston    v.   Oshkosh,   65 

already  paid,  no   reassessment  is  pos-  Wis.  473. 

sible.     Dean  v.  Charlton,  33  Wis.  590 ;  In  .'!uch  a  case  it  is  error  to  proceed 

go  Am.  Dec.   205;  Dill  v.  Roberts,  30  to  judgment  without  awarding  a  reas- 

Wis,  178;  Dean  v.  Borchsenius,  30  Wis.  sessment.     Monroes,  Fort  Howard,  50 

338;  Plumer  v.  Marathon  County,  46  Wis.  zz8. 

Wis.  163.                                                .  «,  Plumer  v.  Marathon  County,  46 

5.  Brevoort  r.  Detroit,  14  Mich.  313;  Wis.    163;    Newman   -o.   Emporia,   41 

Dean  i'.  Charlton,  37  Wis,  531.  Kan.  581 ;  People  \.  Bleckwenn  (Su- 

4.  Dean  v.  Charlton,  »3   Wis.  S90;  preme  Ct,),7N.  Y.  Supp.914;  Franck- 

90  Am.  Dec.  loj;  Dill  v.  Roberts,  30  lyn  v.  Long  Island  City,  32  Hun  (N. 

Wis.  178;  WhitUker  f.  Janesvillc,  33  Y.)  451 ;  Van  Deventer  u.  Long  Island 

Wis.  76;  Marsh  v.  Clark  County,  42  City,  10  N.  Y.  Supp.  801;  57  Huo  (N, 

Wis.soa.  Y.)s9o. 

Localassessmentsmay  be  reassessed,  7,  Mills  v.  Charlton,  39  Wis.   400; 

"     s  general  taxes.     Brevoort  v.  Dean  v.  Borchsenius,  30  Wis.  336, 


Detroit,  14  Mich.  311..  A    constitutional  pro 

A  reassessment  will  be  ordered  where  assessment  in  every  fifth  year  does  noi 

the    original    assessment    Is  void   for  prevent    a    reassessment    within    the 

Inequality.     Tallman  v.  Janesville,  17  five  years.   Ex  p.  Lynch,  16  S,  Car,  33. 

Wis,  71.  a.  State  V.  Newark,  34  N.  J.  L.  236, 

The    fact    that    the     property    has  Matter  of  Van  Antwerp,  56  N.  Y,  361 ; 

changed  hands  since  the  original  as-  Mills  ti.  Charlton,  39  Wis.  400. 

"s  made,  is  no  bar  to  a  reas-  9.   Lang  1     ■■----■'    --■'--'» 


sessment.    Tallman    v.   Janesville,    17     66;    Spent 

Wis.     71;     Cross    f.    Milwaukee,    19    585;  125  U.  S.  345- 

Wis.  509.  10.  Butler  --■.  Toledo,  5  Ohio  St.  335. 


It  is  within  the  power  of  the  legisla-  XI.  State  v.  Northern  Belle  Mill,  e     , 

ture  to  provide  that  when  a.  just  and  Co.,  15  Nev.3S5  ;  Himmelmann  i>.  Cof- 

valid  reassessment  has  been  made /rn-  ran,  36  Gal.   411;   Bangor  ii.   Lancey, 

dtitU  lUe,  judemeot  for  the  taxpayer  21   Mt.  473;  Pond  v.  Negus,  3   Mass. 

shall  be  conditioned  upon  payment  of  230;  3  Am.  Dec,  131 ;  Libby  ii.  Burn- 

thetax  as  reassessed.    Wardens.  Fond  ham,  15  Mass.  144;  Tweed  i'.  Metcalf,4 

do  Lac  CouDty,  14  Wig.  618;  Kellogg  Midi.  579. 
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to  correct  an  invalid  assessment,  or  it  may  be  requested  by  a  per- 
son in  interest,'  or  ordered  by  a  superior  authority.* 

A  reassessment  must  be  made  upon  the  same  valuation  as  the 
original  assessment,'  and  in  strict  accordance  with  statutory  re- 
quirements,* and  it  is  similarly  subject  to  review  both  by  the 
board  of  equalization  and  the  courts."  The  tax  reassessed  is 
due  as  from  the  time  when  it  should  have  been  first  assessed,* 
Property  not  within  the  taxing  district  when  the  original  assess- 
ment was  made  cannot  be  reached  by  a  reassessment.' 

The  term  reassessment  is  sometimes  used  for  the  assessment  of 
property  which  has  been  omitted  from  the  list  in  some  previous 
year,  when  such  assessment  is  made  in  a  subsequent  year  for  that 
when  the  omission  occurred  ;  *  and  also  for  a  second  local  assess* 
ment  upon  delinquent  property  to  cover  the  deficiency  caused  by 
such  delinquency,* 

2.  Remedies  of  the  Taxpftyer — a.  General  Rights  of  The  Tax- 
payer AS  TO  Remedies, — There  is  an  important  distinction  be- 
tween those  provisions  of  a  tax  law  which  are  intended  for  the  pro- 
tection of  the  taxpayer,  and  those  which  seek  to  promote  the 
efficiency  of  the  tax-collecting  service.  If  the  former  be  violated, 
the  tax  is  illegal,  but  although  infractions  of  the  latter  may  be 

The  circumstance  that  in  the  assess-  Where  the  taxpayer  has  paid  part  of 

ment  of    a  tax,  some   individuals   are  the  taxes  already  assessed,  the   lame 

assessed  who  are  not  liable  to  the  tax,  will  be  credited,  with  interest,  to   the 

does  not  vitiate  the   assessment  as  re-  payment  of  the  taxes  newly  assessed. 

spects   those    who   are   liable;   and   a  Tallman  i..  Janesville,  17  Wis.  Ji. 

•eeond  assessment   made  for  the  pur-  e.  Plumer  v.  Marathon  County,  46 

pose  of  rectifying  the  error  is  illegal  Wis.  163.  See  Hubbard  i.  Garfield,  101 

and  void.     Inglee  ».  Bosworth,  j  Pick.  Mass.  73. 

(Mass.)  498.  Hence  the  lien  of  a  tax  reassessed  on 

1.  If    a   reassessment    be   made   for  real  estate  relates  back  to  the  time  the 

alleged  crrors.on  the  request  of  a  per-  original  assessment  should  have  been 

son  interested,  he   cannot  afterwards  made.     Peters  v.  Myers,  i%  Wis.  602; 

question  the  authority  of  the  assessors  Simmons  i>.  Aldrlch,  41  WiE.141. 

to   make   the  reassessment.      Burr  -v.  T.  Oregon  Steam  Nav.  Co.  v.   Port- 

Wilcox,  13  Allen  (Mass.)  2G9.  land,  3  Oregon  81. 

S.  In  slates  under  township  organ!-  8.  Allwood   i',  Cowen,  111   III.   4S1; 

zation,  a  township  must   pay  the  cost  State   v.    Louisiana    Sav.   Bank,    etc, 

of  a  reassessment   rendered  necessary  Co.,    33    La,    Ann.   1137;   Overing  i-. 

by  errors,   though  such   reassessment  Foote,  43  N.  y.  394;  People  v.  Board 

was    ordered    by    the    county   board,  of  Assessors,  91   N.   Y.   430 ;    Shelby 

Crawford    County    v.  .  Huls,    is    III.  County   v.  Mississippi,  etc^  R.  Co^  16 

App.  406.  Lea  (Tenn.)  401. 

The  comptroller  may  order  a  relevy  In    Tfimrtsef,  where  the  owner   oi 

where  the   tax  is   invalid  because  the  property  disputes  such  subsequetit  a»- 

assessor's  oath  is  defective  or  has  been  sessment.  either  as  to  the  amount  or  as 

omitted,  and  no  error  has  been  alleged  to  his  liability  to  taxation,  he  has  ten 

till  after  the   "grievance    days"   had  dava  in  which  to  have  a  reassessment 

elapsed.     People    v.  Wemple,  53  Hun  before  the  judge  or  chairman  of   the 

{N.  Y.)  197.  coQntv    court.     No  continuance    to   a 

S,  Davis  r'.   Boston,   129   Mass.   377.  time    beyond    the    ten    days    can     be 

See  Scheiber  t.  Kaehler,  49  Wis.  391.  granted  on  application  of  the  per^oD 

4.  Peoples.  GofT,  5a  N.  Y.  436.  assessed.     Warner  Iron  Co.   v.    Pace, 
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punishable  offenses,  they  do  not  prejudice  the  taxpayer.' 
Hence,  no  informality,  irregularity,  or  error  of  any  public  offi- 
cer or  servant  in  regard  to  the  assessment,  levying,  or  collec- 
tion of  taxes,  impairs  the  validity  of  the  tax  or  its  assessment, 
unless  the  justice  of  the  tax  itself  be  in  any  degree  affected,*  and 


1.  Torre7    v.    Mlllburj,    ai     Pick,     larlties  would  n 


(Mrh.)  64.  See  also  State  Auditor  v. 
JacltBOD  Countv,  65  Ala.  141, 1^2. 

S.  Thatcher  "i-.  People,  79  111.  597; 
Law  V.  People,  87  11!.  385;  Union  Trust 
Co.  V.  Weber,  96  111.  3si ;  Bltlinger  v. 
Bell,  65  Ind.  445;  Westhampton  v. 
Searle,  117  Mass.  502;  Bemla  v.  Cald- 
well, 1^3  Mass.  299;  Stockle  v.  Silsbee, 
41  Mich.  61 1, ;  Brigins  v.  Chandler,  60 
Misl.  863 ;  firadley  v.  Wsrd,  ^8  N.  Y. 
401;  Scheiber  ti.  Kaehler,  49  wis.  291. 

Hence,  merely  formal  objections  I 


at  law ;  still  less  would  they  entitle  the 
plaintiff  to  relict  In  equity.  Mills  v. 
Johnson,  17  Wis.  598. 


than  they  ought  to  have  been,  there 
belngnoactollimltations.is  not  ground 
for  enjoining  tax  proceedings.  Hallo 
V.  Helmer,  tl  Neb.  87. 

Where  in  a  levy  of  taxes,  the  several 
estimated  objects  of  expenditure,  and 
ly  formal  objections  Co  the  rate  for  each,  are  set  out  in  detail, 
ill  not  be  entertained,  instead  of  being,  as  contemplated  by 
Purrlngton  IT.  People,  79  III.  11;  State  the  statute,  grouped  together  under 
P.  Jersey  City,  24  N.  J.  L,  108;  State  the  single  head  ofgeneral  fund,"  It 
T'.  Taylor,  35  N.  ].  L.  184;  State  v.  is  at  most  a.  mere  irregularity,  in  no 
RuQTon,  41  N.  J.  L.  98.  way  invalldatlne  the  tax.     Burlington 

The   lotua   statute,   providing    that    etc.,  R.  Co.  o.   Lancaster  County,  13 
where  land  has  not  been  assessed  by     Neb.  314. 

the  proper  officer,  the  owner  shall  Where  the  board  of  supervisors  had 
have  this  done,  and  that  no  irregularity  ordered  certain  specified  taxes  spread 
in  the  assessment  shall  aflecl  the  legal-  upon  the  rolls,  it  was  held  that  the 
ity  of  the  t«i,  renders  It  the  owner's  fact  that  others  were  added  would  not 
duty  to  see  that  the  assefsinent  Is  cor-  invalidate  the  Ux  without  an  affirma- 
rect.  Cedar  Rapids,  etc.,  R.  Co.  v.  tlve  showing  that  they  were  not  duly 
Carroll  County,  41  Iowa  153.  See  also  authorized.  Hunt  v.  Chapin,  4a 
Patterson  v.  Baumer,43  Iowa  477.     So,     Mich.  34. 

under  the  Maine  statute,  a  mistake  in  The  omlKglon  to  return  a  local  levy 
the  name  of  the  party  assessed  Is  with-  does  not  affect  the  substantial  justice 
in  the  provision  that  no  assessment  of  the  tax.  St  Louis,  etc.,  R.  Co.  v. 
shall  be  void  (or  error  in  the  making    Surrell,  88  111.  535. 

or  because  money  is  not  raised  for  a  Accidental  omissions  from  taxation 
legal  object ;  but  that  the  taxpayer  of  persons  or  property  that  should  be 
may  sue  the  town  for  damages  caused  taxed,  arising  from  mistakes  of  fact  or 
by  such  an  error.  Farnsworth  Co.  v.  errors  of  judgment  through  the  negli- 
Raod,  6;  Me.  19.  And  under  the  gence  or  default  of  oliicers.  will  not 
MatsachiaelU  statute,   providing  that    vitiate  the  tax.   People  r.  McCreery,  34 


n  on   the 


Cal.  4ja 

66;  Met 


;  Schofield  V.  Watkins,  ; 
itt  V.  Farris,  11  III.  311;  Dun- 
ham t.  Chicago,  55  111.  361 ;  Williams  , 
■V.  School  Dist.  No.  1,11  Pick.  (Mass.) 
7S;  31  Am.  Dec.  143;  Watson  v.  Prince- 
ton, 4  Met.  (Mass.)  601 ;  SUte  v.  Piatt, 
34  N.  J.  L.  108;  State  ji.  Randolph,  ij 
N.  J.  L.  431;  People  v.  Brooklyn,  16 
Hun  (N.  Y.)  196;  Insurance  Co.  v. 
Yard,  17  Pa.  St.  331 ;  Speer  v.  Brain- 
tree,  24  Vt.  414;  Weeks  v.  Milwaukee, 
10  Wis.  a63 ;  Dean  v.  Gleason,  16  Wis. 
I  ;  Hersey  f.   Milwaukee  County,   16 

amounts   and   levy  the  taxes,  nor   file     Wis.  185  ;  8:  Am.  Dec.  713;   Bond  f. 

nor  correct  the  assessment  roll,  until  a     Kenosba,  17  Wis,  284;  Smith  v.  Smith, 

time    beyond   that   fixed   by   the   city     14  Wis.  615;  88  Am.  Dec.  707;  Hale  v. 

charter.  It  was  held  that  these  Irregu-     Ken  ""  " 

45  C.  of  L.— 19  44 


r  In  the  name  of  th> 
penon  on  the  assessor's  list,  the  ti 
may  b<  collected  of  the  person  whoi 
the  tax  was  intended  to  cover,  all  casi 
of  error  In  a  name  are  embraced,  1 
whatever  list  occurring,  Tyler 
Hardwlck,  6  Met.  (Mass.)  470;  and 
party  assessed  can  be  id  en  tilled  by 
parol  evidence.  Westhampt<  ~ 
Searle,  117  Mass.  501. 


Kenosha,  39  Wis.  599 ;  Marsh  u.  Clark 
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Countj',  43   Wii,   (10 
Mlisissippl,  etc.,  R.  I 

S.)S43. 


tine  f.  and  the  taxes  will  not  be  Mt  atide  for 

ill.  (U.  variattonE  or  omissions.   State  r.  M in- 
ning, 41  N.J.  L.  175- 

umueions   maac   dt  me    laiing  of-  A  bank  tax  for  "  money   on  hand,  at 

fleers  will    not   invalidate   the   assess-  interest  or   on   deposit,"    will   not  be 

ment     Plumer  ».   Marathon  County,  abated  on    appeal,    for   the   assesson' 

46  Wis,  163.  omisGlon  of  the  itatutorj  words,  "sur- 

Though  8  tax  is  vitiated  by  diserim-  plus  capital,"  First  Nat.  Banlt  v.  Cod- 
ination  In  the  valuation  of  property  cord,  59  N,  H.  75. 
made  in  intentional  disregard  of  law.  The  form  of  statement  adopted  in  the 
it  is  not  necessarily  vitiated  by  dis-  list  is  a  matter  resting  altogether  in  the 
crimination  arising  from  mistake  of  discretion  of  the  litters,  and  they  are- 
tact  or  errors  in  computation  or  judg-  only  liable  for  errarE  purposelr  mode, 
menL  Brauns  v.  Green  Bay,  55  out  of  malice  to  the  party  injured. 
Wis.  113.  Steams  v.  Miller,  jj  Vt.  sa 

If  there  be  no  evidence  to  show  that  In  Ohio,  a  chose  in   action  omitted 

the  property  assessed  be  not  taxable  in  from  the    list  may   be    put  in  by  the 


Cameron    -o.   Cappeller,    , 
Ohio  St.  533. 

The  imperfect  statement  in  the  tar 
roll  of  the  facta  ascertained  by  the  as- 
sessment, does  not  affect  the  liability  \<y 
the  tax.  George  v.  Dean,  47  Tei.  73. 
Error  in  stating  the  quantity  of  land 
will  not  vitiate  the  assessment  Gil- 
man  V.  Riopelle,  18  Mich.  145;  WillU- 
ton  V.  Colkett,  9  Pa.  St.  38;  Brown  :■. 
Hap-B,  66  Pa.  St.  219. 

It  or  an  unseated  tract 
leof 
^  warrantee    is   sufficient. 

cisely  to  the  requirements  of  the  stat-  though  the  number  of  acres  contained 
ute,  will,  in  an  equitable  proceeding,  in  it  are  misstated.  Williston  v.  Col- 
lupportalevy  of  taxes,  otherwise  legal,  kett,  9  Pa.  St.  38;  Brown  11.  Hays, 
Stephenson  County  TP,  Manny,  1^  in.  66  Pa.  St.  129;  Putnam  u.  Tyler, 
160;  Wood  V.  Heimer,  id  Neb.  65;  117  Pa.  St  570.  Sec  Wells  t>.  Aurtin. 
South  Patte   Land  Co.  v.  Crete,  u    59  Vt.  157. 

Neb. 344;  Hatto  v.  Heimer,  13  Neb.89,  An  assessment  will  not  be  vacated 
The  legality  of  a  tax  is  not  affected  merely  because  one  of  the  tenants  in 
by  a  mere  circumstantial  error  or  de-  common  was  named  aa  owner.  Fleis- 
feet  in  making  up  the  list,  or  in  conse-  chauer  v.  West  Hoboken,  40  N.  J. 
quence    of   any  error  of  judgment   in     L.  109. 

the  listers,  in  determining  any  question  Listing  the  name  of  a  person  other 

which  is  within  their  legltiinate  discre-     than  the  owner  (Stilz  i'.  Indianapolis. 


the  taxing  district,  nor  that  the  1 
ment  was  greater  than  the  taxpayer 
could  justly  be  called  upon  to  pay, 
it  is  Immaterial  whether  the  assessment 
was  made  precisely  as  directed  by  the 
statute  or  not  Pacific  Hotel  Co.  v. 
Leib,  83  III.  604.  In  such  a  case  the 
assessment  will  not  be  set  aside  on 
certiorari^  nor  the  collection  restrained 
by  injunction.  State  v.  Morris,  48  N, 
J.  L.  09;  Union  Pac.  R.  R.  Co.  v.  Lin- 
coln County,  3  Dill.  (U.  S.)  279. 

A    formal    asaesament,    even    if     it 
does  not  In  every  respect  conform  pre- 


F  its  proper  number  in  the  n 
:   origin  ' 


Henry  v.  Chester,  15  Vt.  460 
Downing  r.'Robcrts,  ai  Vt  441. 
That  several  distinct  taxes  are  blend 
,  ed  together  in  an  assessment,  and  tha 
the  duplicate  does  not  show  directh 
the  value  per  acre  of  the  land  assessed 
are  errors  In  form  only,  and  do  no 
warrant  setting  the  assessment  aside 
SUte  f ,  Bishop,  34  N.  J.  L,  45. 

Where  the  statute  directs  that  Ihi 
roll  shall  have  two  columns  for  value 
and  it  contains  but  one,  this  is  a  men 
Irregularity.     Torrey   v.  Mllibi 


Si   Ind. 
the 


ytake  ii 
of  the  owner,  not  calculated 
mislead,  will  not  Invalidate  the  as- 
Pierce   s.   Richardson,  37 


H.   615;  State  1 

L.  269 ;  Van  Voorhis  v.  Budd,  39  Barb. 

(N.  Y.)479. 

The  omission  of  the  official  title  of 
the  assessor  after  his  signature  to  the 
oath  to  his  official  return  of  the  valua- 
tion of  real  estate,  and  the  absence  of 
J       .  .  .  J  .  the  official  seal  of  the  county  clerk  on 

Pick.  (Mass.)  64;  Blackburn  v.  Wat-  the  jurats  to  the  oath  of  the  assessor 
pole.  9  Pick.  (Mass.)  97 ;  Case  v.  Dean,  attached  to  such  return,  and  upon  the 
16  Mich.  11;  Wall  V.  Trumbull,  16  affidavit  of  publication  of  the  Ux  levy 
Mich.  318.  and   tax  sale,  are  mere  irregularitiesi 

The  requirement  as  to  the  form  of    and  will  not  invalidate  the  tax   pro- 
the  duplicate  is  directory,    ceedlngs  based  upon  them.    Shoup  v. 
460 
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then  only  to  the  extent  to  which  injustice  may  have  beeYi  done.* 
It  may  be  stated  as  a  general  rule  that  a  taxpayer  cannot,  or- 
dinarily, dispute  an  assessment  based  upon  a  return  which  he 
has  himself  furnished;'  nor  if  he  has  failed  to  comply  with  his 
obligation  to  make  the  return  required  of  him,*  or  has  made  it 

Central  Branch  U.  P.  R.  Co.,  3^  Kan.  illegal  excess.     But  this  does  not  affect 

547.  the  question  of  whether  a  tai  on  land 

An  iiregutarity  in  Issuing  notice  of  should  be  regarded  as  integral  or  as  a, 

the  meeting  of  the  county  clerks,  who  distinct  tax  on  each  parcel,  and  this 

are  to  act  as  a  board  of  assessors,  will  question  nia;  affect  the  validitv  of  the 

not  invalidate  a  tax.     Missouri  River,  tax.    Schwarz  i'.  Boston,  151  Alass.  aj6. 

etc.,  R.  Co.  f.  Morris,  7  Kan.  210.  Where   more   tax   is   assessed   than 

The  failure  of  a  board  of  review  to  was  authorized,  the  assesament  will  be 
notifj  a  taxpayer  before  increasing  the  set  aside,  as  to  such  excess,  and  a  pro- 
assessor's  valuation  of  his  property  is  portionate  abatement  made  from  the 
merely  an  irregularity,  not  available  in  tax  of  each  individual ;  but  the  assess- 
equiij  to  avoid  the  tax,  without  proof  ment,  as  to  the  residue,  wili  be  affirmed, 
of  substantial  injustice.  Marsh  v.  State  r.  Randolph,  25  N.  J.  L.  417. 
Clark  County,  43  Wis.  tf>i ;  Mclntyre  If  a  part  of  the  tax  was  valid  and  a 
V.  White  Creek,  43  Wis.  620.  As  to  part  void,  and  Che  void  part  can  be 
BufKciency  of  notice  left  in  the  town  distinguished,  the  plaintiff  is  entitled 
clerk's  oflice,Bee  Stearns  u.  Miller,  25  to  recover  back  only  that  part.  Torrey 
Vt.  20.  V.  Milibury.  ai  PicV  (Mass.)  64. 

A  sale  of  property  for  taxes  will  not  However  erroneous,  in  law  or  in  tact, 

be  enjoined  on  account  of  irregular!-  the  assessment  may  be,  the  appeal  be- 

ties  in  the  matter  of  notice  of  time  and  ing  an  equitable  proceeding,  and  the 

place  of  sale.     Finnegan  -v.    Fernan-  appellant,   seeking   equity,   being   r«- 

dina,  1;  Fla.  379.  quired  to  do  equity,  only  so  much  of 

An  informality  in  the  organization  his  tax  is  abated  as  in  equity  he  ought 

of  the  meeting  of  the  electors  or  board  not  to  pay.     Ferry's  Petition,  16  N.  U. 

may  be  ratlfi^  by  a  subsequent  meet-  48;  Edes  v.  Boardman.  cfi  N.  II.  586. 

ing  so  as  not  to  affect  the  tax  levied  at  a.  See  sufra,  this  title,  Tke  Aiseti- 

such  meeting.    Jordan  v.  School  Dist.,  meni,  sub-title.  Listing. 

38  Me.  164.  Prior   payment  of   taxes  on  certain 

Mereclerical  mistakeswill  not  vitiate  property,   and   the  fact  that  the   tax- 

an  aisessment.    Atkins  v.  Hlnman,  7  payer's    agent     had    once   listed    the 

III.  4ji.  property,  have  been  held  evidence  of 

A  resident  of  one  place,  doing  busi-  assent  to  the  assessment,  so  as  to  estop 

ness  in  another,  cannot  enjoin  the  coU  the  taxpayer  from  denying  its  validitT 

lection  of  a  tax  on  personalty  assessed  a   subsequent    year.      Ives    v.    North 

in  the  former,  unless  he  shows  that  it  Canaan,  33  Conn.  402. 

Is  in  fact  assessed  in  the  latter  place  8.  State   i>.  Leavell,  3  Blackf.  (Ind.) 

also.     Skeel  f.  Thompson,  o  How.  Pr.  117;    State   v.   Hamilton,  5   Ind.  310; 

(N.  Y.)  478.  Louisville  R.  Co.  'v.  Slate,  25  Ind.  177; 

It  is  held  in  Nbtu  Jersey,  that  a  tax-  Donovan  v.  Firemen's  Ing.  Co.,30  Md. 

payer  whose  property  Is  assessed  at  a  155  ;  Peninsula  Iron,  etc.,  Co.  t>.  Crystal 

higher  rate  than  that  of  others  should  Falls  Tp.,6o  Mich.  510;  State  v.  Welch, 

apply  to  have  their  asaessments  raised,  sS  Mo.  600;  State  -a.  Bell,  i   Phil.  (N. 

and  cannot  have  a  certiorari  to  review  Car.)  76  ;  Weatherhead  v.  Guilford,  6a 

the  assessment  in  his  own  case.     State  Vt.  327 ;   Slate  v.  Washoe  County,  5 

t>.  Randolph,  35  N.  J.  L.  427 ;  State  v.  Nev.  317;  State  v.  Board  of  Equafiia- 

Taylor,  35  N.  J.  L.  189:  State  v.  Kos-  tion.  7  Nev.  83;  State  v.  Central  Pac. 

ter,  38  N.  I.  L.  308;  State  v.  Segoine,  R.  Co.,  17  Nev.  360;  Slate  i'.  Sadler, 

S3  N.J.  L.  339.  31  Nev.  13;  State  v.  Diamond  Valley, 

1.  Van  Vorst  ij.  Quaife,  33  N.  J.  L.  etc.,  Co.,  21   Nev.  86;  Lowell  v.  Mid- 

89;  Slate  T'.  McClung.  37  N.  J.  L.  253;  dlesei   County,  3  Allen  (Mass.)   546; 

State  V.  Bishop,  34  N.  J.  L.  41;.  Otis  Co.  v.  ware,  8  Gray  (Mass.)  509; 

Mastackuselti'YM^i.  Sts.  1882,  ch.  11,  Sute  1/.  Parker,  34  N.  J.  L.49;  Oregon, 

I)  84,  provide  that  an  excessive  assess-  etc,  Sav.   Bank  v.  Catlin,  15  Oregon 

ment  it  void  only  to  the  extent  of  the  343.     And  see  People   v.  Carter,  119 
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informally,'  can  he  dispute  the  valuation  adopted,  provided  it 
has  been  made  in  good  faith.*  He  must  have  availed  himself  of 
the  ordinary  remedies  before  he  can  resort  to  the  more  ex- 
traordinary ones,*  and  must,  to  secure  any  relief,  have  complied 

N.  Y.  6^4 :  LouttUna  Brewing  Co.  ■o.  the  tax.    SUIe  v.  Central  Pac.  R.  Co., 

Board  of  AsscsBora,  41  La.  Ann.  565.  7  Nev.  99, 

If  a  taxpayer  has  any  propertj,  how-  Under  the  Rkodr  Island  AtMatt,  [tis 

«Yer  email  in  amouot,  he  cannot  com-  held  that  a  taxpayer  who  makes  nore- 

pliin  of  the  assessment,  however  large,  turn,  has  no   remedy   whatever,  even 

if  he  fails  to  return  it.  Tripp  r.Torrey,  though   the  assessment  be  greatly  in 

17  R.  I.  3J9.  ercess  of  the  value  of  hlg  taxable  prop- 

The  rule  ts  applicable  to  corpora-  erty.     Tripp  v.  Torrey,  17  R.  I.  359. 

tlons,      Otis    Co.    *,    Ware,   8    Gray  B.  See  Dundee  Mtg.,  etc.,  Invest.  Co. 

(Mass.)  509.  V.  Charlton,  33  Fed.  Rep.  193 ;  Stanley 

In  Freedom  ['.Waldo  County,  66  Me.  v.  Albany  County,  lai  U.S.  535;  State 

17],  ft  was  held   that  the  fact  that  a  v.  Matthews,  40  N.  J.  L.  16S;  Hall  t. 

tworn  statement  of  a  IRxpayer's  prop-  Snedeher,  41  N.  J.  L.  76 ;  Appelget  v. 

■erty  has  been  accepted  by  two  of  the  Pownell,  49  N.  J.  L,  169;  Central  R. 

three  town  aaseisori,  does  not  entitle  Co.   v.   State  Board  of   Assessors,  49 

him  to  adjudication  by  the   hoard  of  N.  J.  L.  i ;  Baird  v.  Williams,  49  Ark. 

equalization.  If  he  afterwards   refuses  518;  Small  v.  Lawrence  burgh,  118  Ind. 

to  make  a  more  explicit  statement.  331 ;  Monroe  I'.New  Canaan.  43  Conn. 

The    Rhode    Island    statute    (Pub.  309;  Lewis  v.  Eastford,  44  Conn.  477; 

Stats.,  ch.  43.  44  6,  7],  on  this  point  ap-  State  v.  Louisiana   Mut.  Ini     " 


piles  to  over  assessments  only,  not  to     La.  Ann.  474;  Louisiana  Brewing  Co. 
void  taxes.     Mechanics'  Sav,  Bank  v.     v.  Board  of  Assessors,  41  La.  Ann.  565; 


Granger,  17  R.  I.  77.  New  York,  etc..  Grain,  etc^  Exchange 

1.  See   Vaughan   v.  Street   Com'rs,     v.  Gleason,    iji     III.     toj;     Madison 

154  Mass.  143;  Partem.  Norfolk  Coun-     County  v.  Smith,  95  III.  328;  Felsen- 


ty,  c  Gray  (Mass.)  36«;  I*  rt  William-  thai  [-.Johnson,  104  III.  21;  Butternuth 

son's  Estate,  153  Pa.  St.  508.  v.  St.  Louis  Bridge  Co.,  123  111.  jt^ ; 

The   taxpayer's  return  only  controls  Porter  f.  Rockford,  etc.,  R.  Co.,  76TH. 

the  action  of  the  assessors  if  sworn  to.  _i;6i ;  San  Jose  Gas  Co.  v.  Januarr,  57 

The  fact  that  they  wholly  disregard  an  Cal.  614;  Peninsula  Iron,  etc.,  Co.  r. 

--    -   n  statement  does  not  warrant  a  Crystal  Falls  Tp.,  60  Ml"''     '"" 


ery  of  taxes  paid.  Other  remedies  patrick  r.  Saco,  57  Me.  377 ;  Memlng- 
d  nave  been  resorted  to.  Law-  way  f.  Machias,  33  Me.  445;  Red  River, 
V.  Janesville,  46  Wis.  364.  etc..  Line  v.  Parker,  41  La.  Ann.  1046; 


In  order  to  authorize  any  abatement  Yazoo  Delta  Invest.  Co.  v.  Suddoth, 

of  a  tax,  thesworn  list  of  estate  liable  70  Miss.  416;  People  v.  Tax  Com'rs, 

to  taxation,  required  to  be  furnished  90  N.  Y^isi-  Johnson  County  v.  Sea- 

the  assessor,  cannot  he  Hied  after  an  right  Cattle  Co.,  3  Wyoming  777;  WIs- 

appeal  from  the  assessors  to  the  county  consin  Cent.  R.  Co.  v.  Ashland  County, 

commissioners.     Otis  Co.  v.   Ware,  8  81   Wis.  1 ;  Bratton  ».  Johnson  Tp.,  76 

Gray  (Mass.)  509.  Wis.  430  ;  Boorman  v.  Juneau  County, 

The  omission  by  a  taxpayer  to  bring  76  Wis.  550;  Lehman  v.  Robinson,  59 

to  the  assessors  a  list  of  his  property,  Ala.  3ig;  Harris  *.  Fremont  County, 

verified  by  oath,  within  the  time  re-  63  Iowa  639;  Missouri  Valley,  etc..  K. 

Jnlred  by  statute,  is  not  a  ground  for  Co.  v.  Harrison  County,  74  Iowa  281; 

iamlssing   a    petition    for  the  abate-  Bath  v.  Whitmore,  79  Me.  183 ;  Nortn- 

ment  of  a  tax,  if  the  assessors  expressly  ern  Pac.  R.  Co.  r.  Patterson,  10  Mont. 

assented  tothedelar,  and  a  list  verified  90;  Norcrossi'.  Milford.  1^0  Mass.  337; 

by  oath  was  brought  in  before  the  fil-  Schwari    *.   Boston,   151    Mass.   316; 

ing    of    the    petition    lor   abatement  O'Neal  o.  Virginia,  etc..  Bridge  Co., 

Lowell  V.  Middlesex  County,  3  Allen  18  Md.  i  ;  79  Am.  Dec.  669;  Rhea  v. 

(Mass.)  546.  UmatIllBCount\-,30regoni9S;  Shum- 


3.  A  taxpayer's   failure   to   make   a     way  v.  Baker  County,  3  Oregon  146: 
-  ' '      -    ■      Whan-  " '  "      '•- 

;  S 

'Ington  V.  RockinEham,  93  1 
defense  against  proceedings  to  collect    134;  Kittle  v.  Sher^n,  ti  Ni 


does   not   warrant   an   exorbl-     Wharton  f,   Birmingham,  37   Pa.  St 

d  unjust  valuation,  nor,  if  such    371 ;  Stewart  v.  Maple,  70  I>a.  St  111 ; 

valuation  be  made,  debar  him  from  a    tiovlngton  v.  RockinEham,  93  N.  Car. 
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60 Mich,  sio;  Jamaica,  etc..  Road  Co. 
r.  Brooklyn.  123  N,  Y.  37s;  /«  re  Mc- 
Lean (Supreme  Ct.J,  6  N.  Y.  Supp. 
330;  Duck  I'.  Peeler,  74  Tei.  26S;  In- 
ternational, etc^  R.  Co.  V.  Smith  Coun- 
ty, S4  Ten.  1 ;  Boorroan  v.  Juneau  Coun- 
ty, 70  Wis.  550;  Lawrence  w.  Janesville, 
S'  Wis.  364:  Sage  v.  Burlingame,  74  Elizabeth,  41  N, 
ich.  120;  Osbom  v.  Danvers,  6  Pick.     Board  of  Equali 


(Mas    .  ,    , 
(Mass.)  273: 


;  How. 


501;  Phcenix  Grain,  etc..  Exchange 
I'.  Gleason,  121  111.  524;  Louisiana 
Brewing  Co.  v.  Board  of  Assessors,  41 
La.  Ann.  565;  Noxubee  County  v. 
Ames  (Miaa.  1887),  3  So.  Rep.  37; 
Deane  v.  Todd,  21  Mo.  90;  Meyer  ti. 
Rosenblatt,  78   Mo.  495;  Baldwin  v. 

" —    .    -      J,,  jjiiig  „ 

Cine.  Super. 


(Ma( 


Tei.3-,  H 
)  469;  Bates  r.  Boston,  5  Cusli.     man  v.  Juneau  Counly,  76  Wis.  550; 


£.}  93;  Richardson  v.  Boaton,  148    Dundee    Mtg. 
Mass.  508 ;  Hughes  v.  Khre,  30  Pa.  St.     Charlton.  31  Fed.  Rep.  192. 

227;  Clinton  School  Dist.'s  Appeal,  56         

Pa.  St.315;  VanNort'B  Appeal,  121  Pa, 
St.  118;  Moore  f.  Taylor,  147  Pa.  St. 
481 ;  Caledonia  v.  Rose,  94  Mich.  >i6; 
Smith  V.  Marshalltown  {Iowa.  1G92), 
S3  N.  W,  Rep.  386;  Norcross  r.  Mil- 


If  relief  has  not  been  s< 
the  board  of  review,  some  valid  excuse 
for  not  doing  so  must  be  given.  John- 
ton  V.  Roberts,  io3  111.  65;;  Houston, 
etc.,  R.  Co.  V.  Presidio  County,  53 
Tex.  518. 

Where  it  is  clear  that  application  ti 


V.  Wright,  4  Ner.  351.     And  see  Red  unnecesaary  to  make  it.     Hills  v.  Ex- 

Rfver,  etc..  Line  v.  Parker,  41  La.  Ann.  change  Bank,  105  U.  S,  319. 

1046;    Sticknej    V.    Bangor,     30    Me.  Collection    of    a    street   assessment 

S4;    Holton  v.  Bangor,   23   Me,    269;  will  not  be  enjoined,   if  the   plaintiff 

regon,  etc ,  Sav.  Bank  r.  Jordan.   16  never  attempted    to   prevent  the  Im- 
Oregon  113;  Ramp  v.  Marion  County 
(Oregon,  1893),  13  Pac,  Rep. 681;  Camp 


mpson,  1 18  111.224;  New  York, 
Grain,  etc.  Exchange  v.  Gleason,  izi 
til.  ^05;  Phceaix  Grain,  etc..  Exchange 
t'.  tileason,  I3i  111.  534 ;  Beers  i>.  Peo- 
ple, 83  III.4S8;  Dickey  r,  Polk  County, 
58  Iowa  287  ;  Ward  v.  Gallatin  County, 
12  Mont.  23;  Williams  v.  Holden,  4 
Wend,  (N.  V.)  223.  But  see  People 
V.  Wilson.  119  N,  Y.  51s;  Ingersoll  v. 
De»  Moines,  46  Iowa  553. 

Though  an  appeal  will  not  lie  direct- 
ly from  the  assessor  to  the  court,  com- 
plaint being  required  to  be  flrst  made 
to  the  city  council,  yet  one  who  is  ag- 
grieved need  nol  complain  more  than 
once  to  the  council.  Ingersoll 
Moines,  4ft  Iowa  553. 


'.  Ely,  IS  Ohio  St.  64. 

A  tOrtlori,  where  the  plaintifT  re- 
quested that  the  work  should  be  done. 
Sleeper  v.  Bullen,  6  Kan.  300;  Motz  v. 
Detroit,  18  Mich.  495. 

There  can  be  no  injunction  for  any 
matter  as  to  which  the  board's  decisioa 
is  final,  Alexandria  Canal  R.,  etc.,  Co. 
V.  District  of  Columbia,  1  Mackey 
(D.  C.)  217;  Clayton  t.  Lafargue,  23 
Ark,  137- 

In   loTva,   If  the  lex  be  wholly  un- 
authorized, application   to  the  board 
of  supervisors  is  not  a  prerequisite   to 
an   injunction.     Hubbard   t^,   Johnson 
Des     County,  23  Iowa  130. 

MrUorari. — Similarly,  a  writ  of  cer- 
The  repeal  of  an'act  requiring  oh-     tiorari  will  not  be  granted  where  there 
jections  to  be  first  made  to  a  board  of    has  been  a  failure  or  neglect  to  appeal 
review,  does  not  affect  questions  then     to  the  proper  inferior  tribunal.     Pulas- 
r  relieve  the  ^aintiff  there-     ki  County  Board  of  Equalization  Cases, 


pending,  ■ 

in  from  the  necessity  of  complyii  _ 
with  the  requirement.  Brattonw.  John- 
son Tp.,  76  Wis.  430;  Boorman  v.  Ju- 
neau County,  76  Wis,  550. 

An  litJimeUon  is  out  of  the  question 
until  a  proper  application  to  the  board 
of    equalizatii 


Ark.  518;  Menzies  v.  Board  of 
fqualization,  62  Cal.  179;  Pease  i'. 
Chicago,  21  II!.  soo;  State  i.  Bentlev, 
23  N.  J.  L,  532;  Stale  v.  Parker,  34  N. 
'  '  9;  State  V.  Snedeker,  42  N.  J. 
SUte  V.  Pownell,  49  N,  J.  L. 
-       "      ■       4   N.  V. 


J.  L,  49;  ; 
L.  76;  Sti 
69;  People  T.  Tax  Com'r 


otber'tribunal  provided  by  law  for  the  Supp.  41 ;  (i  Hun  (N.  Y.)  641;  People 

'   purpose)    has    been    made,    and    has  v.   Dolan    (Supreme    Ct.),   11    N.   Y. 

proved  unsuccesatul.     Boyd  v.   Selma  Supp.  35;  People  v.  Tax  Com'rs,  99  N. 

(Ala.  1892),  II  So.  Rep.  3931  Breeze  n.  Y,  254. 
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with  all  statutory  requirements'  (including  in  some  states,  the 
making  of  a  sworn  return),*  and  have  done  all  other  things  that 


But,byBrec. 
the  making  of 
«nce  b«[ore  th 

requisite  to  the  obtaining  o£  a  certio- 
rar/.eiceptln  New  Vork  City.  People 
V.  Cheetham,  41;  Hun  {N.  Y.)  6;  Peo- 
ple V.  Gray,  45  Hun  (N.  V.)  143;  Peo- 
ple v.  Adams,  115  N.  Y.  471;  People 
V.  Assessors  (Supreme  Ct.),  19  N.  Y. 
Supp.  143. 

In  Ihe  District  of  Columbia,  when, 
contrary  to  law,  a  tax  is  laid  upon  a 
corporate  franchise,  and  the  corpora- 
tion applies  to  the  court  for  relief,  it 
cannot  be  objected  that  no  appeal  wag  dom 
taken  to  the  board  of  equalization,  that 
board  having  no  power  in  the  prei 


Alexandria  Cai 


In  Maiiachnstfts,  t 
have  been  brought  to  the  a 
fore  the  tax  is  assessed.  Porter  v. 
Norfolk  County,  5  Gray  (Mass.)  365; 
Otis  Co,  V.  Ware,  8  Gray  (Mass.)  509; 
Charlestown  v.  Middlesei  Counlj,  lol 
Mass.  87. 

In  Maine,  the   taxpayer,  after  due 
notice,  must  have  made  and  brought  in 
to  the*  asseisors  a  true  and  perfect  llU 
of  his  poll,  real  and  personal  estate  lia- 
ble to  taxation,  and,  if  required,  have 
made  oath  to  its  truth.     Lambard  v. 
Kennebec  County,  53  Me.  505 ;  Free- 
Waldo  County,  66    Me,   176; 
-.  make  it  appear  to   the  com- 
thathe  was 


:,,Co.  V.  District    Lambard  v.  Kennebec  County,  53  Me. 


?urthe" 


of  Columbia,  5  Mackey  (D,  C.)  37« 

Where  a  party  had  no  notice  and  no 
opportunity  to  be  heard,  he  is  entitled 
to  a  review  by  certiorari  in  State  i', 
Munn.  39  N.  J.  L.  431. 

So,  in  A'e£rnj>n,noactlon  onaclalm 
against  a  county  on  account  of  an  erro- 
neous sale  of  land  for  taxes  can  be  main- 
tained,except  after  presenting  it  to  the 
county  board  for  audit  and  allowance. 
Richardson  Counlju.Hull.jS  Neb.  810. 

In  Wisconain^  the  statute  providing 
that  the  equalization  of  an  assessment 
could  not  be  questioned  unless  appli- 
cation were  first  made  to  the  board  of 
review,  has  been  repealed.  See  Boor- 
man  V.  Juneau  County,  76  Wis.  550, 

In  Louisiana,  a  timely  effort  to  have 
the  board  of  assessors  correct  the  al- 
leged error  while  the 


ELa,  Ann.  106;  Leeds  -v.  Hardy,  43  would  see  his  attorney,  and   If  It  was 

1.  Ann,  810,  right,  etc.,  he  would  fill  up  the  blank 

1.  Otis  Co.  V.  Ware,  8  Gray  (Mass.)  and  return   it  to  the  assessor's  office, 

509;  State  V.  McChesney,  34  N.  ].  L,  it  was  held,  that  the  assessor,  hearing 

63  ;  State  v.  Parker,  34  N.  J,  L.  71.  nothing  further  from  the  taxpayer,  wmi 

1.  The  having  made  a  sworn   return  justified  in  assessing  his   property  at 

is,  in  some  states,  essential  to  the  right  its  highest  estimated  value.     State  r. 

to  apply  for  an   abatemenL     Lott  v.  Parker,  34  N.  J.  L. 49. 
Hubbard,    44    Ala.    593 ;    Lincoln    v.         A  taxpayer  cannot  justify  his  n^- 

Worcester,  8  Cush,  (Mass.)  6j;  Porter  iect  to  list,  by  showing  that  an  article 

I'.  Norfolk  County,  5  Gray  [Mass.)  365;  which  he  himself  should  have  listed, 

Otis  Co,  r.  Ware,  8  Gray  (Mass.)  500:  another   person   had   listed.      Olds   v. 

State  I'.  Apgar,!!  N.  |.  L.  358;  Young  Com.,  3  A.  K.  Marsh.  ( Ky.)  465. 
I'.   Parker,  33  N.  J.   L.  192;    Stale   v.         In  CR?r^iit,  the  making  return  of  itl 

Board    of    Equalization,    7    Nev.    83.  property,  is  a  condition  precedent  to 


Fairfield  f.  County  Com'rs,66  Me. 
and  his  refusal  to  be  sworn  to  a 
required  by  the 
his  right  to  have 
an  adjudication  by  them.  Freedom  x>. 
Waldo  County.  66  Me,  176. 

The  owner  must  have  personally  ex- 
hibited the  list,  that  the  assessors  might 
examine  him  on  oath;  sending  it  by 
another  is  not  sufficient.  Winslow  d. 
Kennebec  Counly,  37  Me.  361. 

Where  one  excused  himself  from 
making  a  list,  saying  it  was  unneces- 
sary, this  was  held  to  be  a  refusal.  State 
V.  Parker,  33  N.  J.  L,  [9J;  State  v. 
Bishop,  34  N,  J.  L.  4j;  State  v.  Parker, 
14  N,  J.  L.  49;  State  -;  McChesney,  34 
N.  J.  L.  63, 

Where  a  taxpayer,  being  furnished 
by  the  assessor  with  a  blank  to  be  filled 


Nev.  ^7 
diesex  C< 


State 


sho< 


Washoe  County,  j  the  right  of  a  railroad  company  t< 

though  a  sufficient  ex-  test  the  validity  of  a  tax  by  means  of  an 

Charlestoivn  t.  Mid-  affidavit  of  illegality.     Macon,  etc..  R- 

01  Mass.  87.  Co.  f.  Goldsmith,  6a   Ga.  463;  Cold- 


ly GoOglc 


and  Illagtl  TuMta. 


could  legally  be  expected  of  him,*  and  have  been  guilty  of  no 
laches  in  respect  of  time.*     Failure  on  the  part  of  a  taxpayer  to 


smith  V.  Auguita,  etc.,  R.  Co.,  6:  Ga. 
^\  Goldsmith  v.  Geor^a  R.  Co.,  fn 
Ga.  485;  Goldsmith  v.  bouthwestern 
R.  Co.,  61  Ga.  495 ;  Goldsmith  v.  Cen- 
tral R.Co.,  62  Ga.  ;og. 

To  entitle  a  person  assessed  to  a  re- 
duction, he  must  deliver  the  statement 
required  lij  section  ao  of  the  act  of 
1866  to  the  assessor  personally,  or  at 
his  office,  or  at  hit  dwelling;,  with  a 
proper  person.  Nothing  but  unavoid- 
able Inabilltj  to  eSect  such  deliverj 
will  afford  an  excuse.  State  v,  Horner, 
38  N.J.  L.  3IS.  SeeWinslowf,  Ken- 
nebec County,  37  Me.  561. 

""  mplainant   had   failed   ' 


5  Tex. 


statute,  will   not  prevent  its  obtaining 

the  statute  imposing  no  such  pen- 
alty. People  V.  Cbeetham,  45  Hun 
(N.  Y.)  6. 

1.  CovJneton  v.  Rockinghar 

Car.   134;   Harrison  v.   Vines,         

ij;  Union  Pac.  R.  Co.  v.  Ryan,  3 
Wyoming  391. 

A  mortgagee  who  forecloses  without 
making  any  township  oflicer  a  party  to 
the  foreclosure  proceedings,  cannot,  on 

for  sale  of  the  land  for  a  tax  assessed 
against  the  mortgagor  subsequently  to 
the  mortgage,  although  the  mortgagee's 


make  the   return,  and,  after  the  time  estate  In  the  land  Is  not  affected  by  the 

for  appeal  from   the  return  made  by  mortgage.     State  v.  Pidcock,  43  N.  J. 

the  assessor,  had  applied  to  the  com-  L.  165. 

missioners  for  relief,  alleging  that  he  Persons  affected  by  an  illegal  ordl- 

had  misunderstood  the  notice,  and  the  nance  are  not,  however,  required  to  at- 

"lad  offered  to  accept  tempt  to  have  it  let  aside  before  an  as- 
t  has  been  made  under  It.  Stale 


his  return  even  then,  but  he  bad  failed 
to  make  any,  It  was  held  that  collec- 
tion of  the  tax  could  not  be  enjoined. 
Van  Nort's  Appeal,  iii  Pa.  St.  118. 

Where  a  person  had  rendered  a  true 
account  to  the  selectmen,  which  was 
received  by  them,  he  need  not  furnish 
a  second  account  on  a  public  notice 
subsequently  posted.  Melvin  b.  Weare, 
56  N.  H.  436. 

Where,  in  the  absence  of  an  indivld- 
ual,a  member  of  the  family  gives  in  his 
invoice,  on  the  application  of  the  se- 
Iectmen,and  It  is  received  without  ob- 
jection, they  cannot  doom,  as  in  case 
of  neglect  to  give  In  an  invoice,  with- 
out notice  that  the  invoice  given  in  is 
not  satisfactory.  Walker  v.  Cochran, 
S  N,  H.  166. 

The   same    rule   Is    applied   where 
equitable    relief    is     sought. 
Tnist  Co.  t/.  Weber,  96  J" 
V.  Simpson,  118  III.  324. 

A  sworn  return  is  also,  in  some 
atates,  a  condition  precedent  to  the 
obtaining  a  certiorari.  Orland  i'.  Han- 
cock County,  76  Me,  462 ;  Otis  Co.  v. 
Ware,  8  Gray  (Mass.)  509;  State  v. 
Masseker,  25  N.  J,  L.  531;  State  v. 
Grey,  J9  N.j.  L.  380;  State  f.  Apgar,     pi Ico lions  for  abatement 

31  N.  J.  L.  358;  State  I'.  Parker,  3J  N,     ■'    " 

1.  L.  341 ;  Slate  v.  McCbesney,  3+  N, 
1.  L,  71 ;  People  v.  Tax  Com'rs,  99  N, 
Y.as4. 

In  kew  rork,  the  failure  of  a  rail- 


remedies,    the    taxpayer  must   himself 
act  equitably.     Ewing  v.  Batzner,  34 

Hence,  where  property  has  been  con- 
verted intoI/fiiYn/  Slates  securities  for 
the  express  purpose  of  avoiding  taxa- 
tion, the  collection  of  a  tax  assessed 
Bgainstit  will  not  be  enjoined.  Mitchell 
II.  Leavenworth  County,  91  U.  S.  206; 
Ogden  t>.  Walker,  59  Ind.  460. 

I.  Hubbard  v.  Hickman,  4  Bush 
(Ky.)  104;  06  Am.  Dec.  297;  Galveston 
County  V.  Gorham,  49  Tex.  379. 

Failure  lo  apply  for  abatement  within 
the  statutory  time  may  be  excused  in 
cases  of  accident  or  misfortune.  Trust, 
etc.,  Co.  V.  Portsmouth,  59  N.  H.  33. 

In  WijcoHsin  (under  Rev.  StaU., 
346;  Camp  4  1830,  a  court  or  judge  (which  term 
includes  county  judge  and  court  com- 
missioner) may  allow  objections  to  a 
reassessment  to  be  made  after  the  ex- 
piration of  the  time  limited  and  even  on 
an  ex  farte  application.  Woodruff  v. 
Depere,  60  Wis.  138. 

The  Tennessee  statute  requiring  ap- 

never  thereafter,"  is  merely  directory, 

and   does   not   take   away   the  general 

jurisdiction  of  the  court  in  such  cases. 

'ould  incline  to  follow  the 

!  for  the  delay. 
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object  to  or  to  avail  himself  of  irregularities  at  the  proper  time, 
is  deemed  a  waiver  of  his  rights  in  the  matter.* 

b.  Abatement  ^Appeal). — Where  the  general  power  to  assess 
exists,  an  application  for  an  abatement,  called  an  appeal  in  some 
states  •  is  the  proper  remedy  for  over-taxation  and  irregularities 
in  the  assessment.* 

c.  Certiorari — (See  also  Certiorari,  vol.  3,  p.  60). — Agree- 
ably  to  the  principles  characteristic  of  certiorari  in  general,*  the 
office  of  the  writ,  in  tax-proceedings,  is  merely  to  ascertain 
whether  the  inferior  tribunal  whose  proceedings  are  sought  to 
be  reviewed  had  jurisdiction  and  lawfully  exercbed  it.'  Its 
use   for  these   purposes   cannot   constitutionally   be   prohibited 

ffaihvllle   Sav.  Bank   v.   Nashville,   3  ion  assesGed.    Yazoo  Delta  Invest  Co. 

Tenn.  Ch.  361.  v.  Suddoth,  70  Miss.  416. 

1.  People  V.  Wall  St.  Bank,  39  Hun  A  failure  to  allFge  in  the  petition  to 

(N.  Y.)  515.  the  board  oF  equalization  for  the  cor- 

Thus  where,  under  the  Ohio  statute  rection  of  errors  in  the  assessment,  that 

authorizing  process  to  compel  the  ap-  application  has  been  made  to  the  peti' 

pearance  of  persons  suspected  of  mak-  tloner'a  court  to  correct  the  alleged  Ir- 

ing  false  returns  and  requiring  notice  regularity  and  over-valuation,  la  ground 

to  be  given  of    increased   assessment,  tor   refusing  an   Injtmction.     Swensoa 

verbal   notice  was   given  to  one  who  v.   McLaren    (Tei.    1893),   3[    S.   W. 

had  appeared  in  response   to   a  sub-  Rep.  300. 

pitna,  and  he  did  not  object  to  the  in-  A  failure  to  appear  before  the  board 

formality  of  the  notice  at  the  time,  he  of  assessors  on  grievance  daj,  has  been 

cannot  afterwards  do  so.     Sturges  v.  held  laches  sufficient  to  deprive  one  of 

Caster,  114  U.  S.  511.  his  remedv  bj-  certiorari.     People  v. 

Under  the  New  Tark  statute  requir-  Duguld,  68  Hun  {N.  Y.)  343. 

Ing  the  petition  for  a  c«r/(oriiri  to  state  A  suit  to  recover  back  taxes  Is  de- 

the  grounds  of   the  Illegality,  failure  feated  hy  showing  that  objection  to  the 

of  the  assessors  to  make  oath  to  the  over- assessment  complained  of  was  not 

assessment  rolls  before  the  proper  per-  made  before  ttie  board  of  equalization, 

■on,  must  appear  In  the  petition  or  it  Johnson  County  v.  Searight  Cattle  Co, 

cannot  be  taken  advantage  of.     People  3  Wyoming  777. 

*.  Tiemey,  57  Hun  (N.  Y.)  ^57.  A  taxpayer  who  fails  to  appear  at  the 

A  party  who,  though  objecting  to  appointed  time  and  place  cannot  after- 
the  legality  of  the  meeting  of  a  board  wards  assail  the  assessment.  Caledonia 
of  review  on  the  ground  that  it  Is  not  t.  Rose,  94  Mich.  ai6.  Nor  can  he, 
held  at  the  proper  place  or  on  proper  where  he  has  failed  to  appear  before 
notice,  appears  and  submits  voluntarily  the  city  board  of  equalization  author- 
to  the  board,  offering  evidence  and  Ized  to  correct  assessments.  Smith  v. 
asking  for  a  decision  on  the  merits,  Marshalltown  (Iowa,  1893},  53  N.  W, 
waives  the  objections  taken.  Slate  v.  Rep.  a86. 
Cooper,  59  Wis.  666.  S.  This  is  the  case  in  Ptmmiyltiamia. 

The  (act  that  the  officer  who  made  See  Hughes  11.  Kline,  30  Pa,   St.  317; 

the  assessment  was  also  a  member  of  Clinton  School  Dist.'s  Appeal,  56  Pa. 

the  board  of  review,  does  not   remove  St.  315;   Van   Nort's  Appeal,   iji   Pa. 

the   obligation   to   appear   before   the  St.  iiS. 

board  and  contest  the  assessment  on  S.  See  j«/r-ii,  this  title,  Tkt   Asrrn- 

account   of   Irregularity.      Bratton   t>.  menl,  sub-title,  EqiialitaiieH  and  Rt- 

Johnson  Tp.,  76  Wis.  430.  view. 

Where   the   owner's   agent   appears  4,  See  Cbrtiohari,  vol.  3,  p.  60. 

and  objects  to  the  valuation  only,  it  ia  B.  As  the   remedy  by  certiorari  (to 

a  waiver  of  objection   to  the  mode  of  review  the  action  of  any  inferior  tribn- 

assesament.      Hilton   v.  Fonda,  86  N.  nal  which  is  alleged  to  have  exceeded 

Y.  339.  its  jurisdiction)  it  expretsly   provided 

A  failure  to  appeal  from  the  assess-  in   some   states    by   statute,   whHe    in 

ment  has  been  held  to  conclude  the  per-  others,  resort  is  had  to  the  c 
4C6 
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b.  the  legislature,*  but  this  use  is  strictly  confined  to  the  re- 
'  lew  of  judicial  acts  and  errors  in  law ;  that  is  to  say,  to  cases 
where  injustice  is  alleged  to  have  been  done  to  any  taxpayer 
or  to  the  community  for  whose  benefit  a  tax  has  been  levied ,• 
by  illegal  action  or  neglect  or  misperformance  of  official  duty  * 

law  writ ;  and  tA  a  broader  scope  ii  action.  Louisville,  etc.,  R.  Co,  v. 
usually  given  to  the  statutory  certio-  Bate,  il  Lea  (Tenn.)  573. 
rart  than  characterizes  the  writ  at  The  object  of  a  certiorari  being  to 
common  law  (See  Certiorari,  vol,  keep  In rerlor tribunals  within  the  bounds 
3,  p.  60},  the  character  and  extent  of  of  their  jurisdiction,  it  Is  no  ailment 
the  relief  to  be  obtained  in  tax  pro-  against  its  use  to  say  that  the  laz  was  as- 
ceedings  from  an  employment  of  the  sessed  or  the  application  for  abatement 
writ,  will  depend,  in  each  state,  upon  heard,  by  those  vho  had  no  jurisdiction 
whichof  the  writs  (the  common  lawor  over  the  property  assessed,  and  whose 
theatatutor;  certiorari),  with  theirdis-  acts  were  therefore  void.  State  v. 
tlnguishing  characterislics,  the  parties  Dowllng,  50  Mo.  134;  Stale  t>.  Thomp- 
may  be  permitted  under  the  law  to  son,  a  N.  H.  337.  Hence,  certiorari 
invoke.  lies  where  the  board  of  equalization 
Under  the  constitution  and  laws  adds  to  the  assessment  roll  or  tax  liat 
of  Ne-ai  yersey,  the  county  circuit  property  not  assessed,  strikes  there- 
courts  have  no  jurisdiction  b;  certio-  from  pTX>perty  duly  assessed,  or  changes 
rari  in  matters  of  taxation.  Statev.  thevaluatlonofproperty.theboardhav- 
Decue,  31  N.  ].  L.  302.  ing  no  authority  to  do  so,  Orr  v.  State 


A  proceeding  by  certiorari  torevlew  Board  of  Equalization,  1  Idaho  923; 
the  action  of  the  tax  assessors  In  refus-  Royce  v.  Jenney,  jo  Iowa  676.  Or 
Ing  to  exempt  certain  propertv,  must  where  it  assesses  the  personal  prop- 
be  under  Neiu  York  Act  of  i^,  ch.  erty,  not  within  the  state,  of  one  who 
369,  and  not  under  the  general  provi-  has  ceased  to  reside  therein.  Remey  v. 
sions  of  the  Code  of  Civil  Procedure.  Board  of  Equalization,  So  Iowa  470.  Or 
People  V.  Assessors,  106  N.  Y.  671.  where  property  not  liable  to  taxation  is 

1.  Traphagen  ■o.  West  Hoboken,  3^  aaieised.     Worcester  Agricultural  Soc- 

N.  J.  L.  13J.     The  contrary  has,  how-  v.  Worcester,  116  Mass.  193;  People  v. 

ever,  been  held  in    Tennestee,  on  the  Ogdensburgh,  48  N.  Y.  390.     It  lies  to 

ground    that    an    adequate    statutory  review  an  erroneousassessmentof  taxes 

remedy   was    provided    In    its    place,  by  the  comptroller  upon  the  franchise 

Louisville,   etc.,    R.    Co.    v.   State,   8  or  buiiness  of  a  corporation.     People 

Heisk.  (Tenn.)  633.  v.  Wemple,  119  N.  Y.  543.  664;  People 

S.  E.  g.,  in  cases  of  Improper  abate-  v.  Wemple,  63  Hun  (I*.  Y.)  444. 

ment  of  a  tax,  the  inhabitants  can  have  As  the  tax  laws  of  the  District  0/  Co- 

the   matter    reviewed    on    certiorari,  lumbia  contemplate  only  the  taxation 

Winslow  f.  Kennebec  County,  37  Me.  of  corporeal   property,  a  tax  directly 

J 61 ;  Fairfield  v.  Somerset  County,  66  upon  the  franchise  of  a  corporation,  as 

le.  385;  Levant  u.  Penobscot  County,  ao   independent   and    distinct    subject 

67  Me.  429.     So,  where  an  assessment  matter.  Is   invalid  and  void,  and  relief 

is  plainly  much  lower  than   the  taw  may  be  had  either  by  ceriiorari  or  suit 

requires.     State  v.   Howland,  48  N.  J,  in  equity.     Alexandria  Canal,  etc.,  Co. 

L.  41;.  V.  District  of  Columbia,  5  Mackey  (D. 

"If"  promptly   urged,  upon   proper  C)  376. 

proofs  presented  to  assessors   In   due  If  the  jurisdiction  of  the  assessing  or 

season,  this  remedy  ii  adequate  for  the  reviewing  body  be  in  anv  way  brought 

correction  of  all  toe  errors  and  injus-  in  question,  certiorari  will  lie.     Patchin 

lice  liable  to  be  committed  in  the  per-  i^.  Brooklyn,   13   Wend.   (N.   V.)  664. 

fortnanceof  theirofficialduties,"  West-  Butwhere  a  tax  was  illegally  assessed 

em  R.  Co.  V.  Nolan,  48  N.  Y.  514.  for  bounty  money,  and  afterwards  rati- 

(.  The  fact  that  boards  of  assessors  fied  and  confirmed   by   a   special   law, 

are  officer*  of   the  state  proposing  to  the   writ   will   be   dismissed.   State   v. 

discharge  their  duties  as  such,  does  not  Apgar,  31  N.  J.  L.  358. 

affect  the  propriety  of  relief  by  certio-  It  has  been  held  in  Nen-  Tark,  that 

tari   or  supersedeas,  where  they  have  where  an  assessment  is  illegal  because 

disregarded  the  law   regulating   their  in  direct  contravention  of  the  express 
467 
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on  the  part  of  any  of  the  officers  concerned  in  the  assessment*  of 
taxes,  or  in  reviewing  such  assessment,  or  by  any  judicial  error  in 
any  decision  rendered  by  them,*  including  cases  where  the  tax 

termi   of  the  Btstule,  certiorari  is   an  Lowell  v.  Middlesex  County,  j  Allen 

laadequate  remedy,  and    the  aGscBsors  (Mais.)    5461    6   Allen    (Mass.)    131; 

are  personally   liable.     National  Bank  Charlestown  i'.  Middlesex  County,  109 

■V.  Elmira,  53  N,  Y.  49.  Mass.  270. 

Certiorari   lies    where  the   assessor  The  decision  of  county  commission- 

haa  failed  to   noie  in   the   assessment  ers,  In  adjudging  the  return  of  certain 

book  a  change  in  an  assessment,  made  property   to   be   conclusive   upon   the 

by    order    of    the  township   trustees,  assessors  as   to   the    valuation   placed 

Heck  -i}.  Keokuk  County,  37  Iowa  547.  upon  it  by  the  owner,  and  in  rejecting 

Where  the  report  of  commiHsloners  evidence  offered  to  sustain  the  valua- 

for  a  municipal  improvement  does  not  tion  of  the  assessors,  is  erroneoua  and 

ahow  compliance  with  the  law,  an  as-  will  be  set  aside 

lade  thereunder  will  beset  buryport    -v.   E:ssei   Coi 


S'?; 


i,  State  V.   Newark,     (Mass.)  1 


Ft.  J.  L.  445 ;  and  a  sale  uf  land  to  col- 
lect the  assessment  will  also  be  set 
aside.  State  v.  Moatclalr  R.  Co.,  35 
N  J.  L.  331. 

The  validity  of  a  distress  warrant  to 
collect  taxes,  anil  the  legality  of  its 
Issuance,  may  be  tested  by  certiorari. 
Saunders  v. Russell,  to  Lea  (Tenn.)  J93.     poratioi 

Certiorari  does  not  ordinarily  lie  In     and 


rily  lie  in 
'e  overvaluation.  State  v. 
Powers,  34  N.J.  L.  406;  State  -o.  Par- 
ker, 34  N.J.  L,49;  Shelby  County  V. 
Mississippi,  etc.,  R.  Co.,  16  Lea 
(Tenn.)  401.  Unless  the  overvalua- 
tion be  itself  the  result  of  iMal  error. 
Sute  V.  Randolph,  a.^  N.  jT  L.  4»8; 
State  -u.  McClurg,  17  N.  J.  L.  is3-  See 
State  V.  Howland,  48  N.  ].  L.  435. 

It  lies  in  N*-BJ  jersey,  bj  the  act  of     their  jurisdiction, 
1884,  in  cases  of  both  overvaluation  and     "  '  -""-=-' 


A  decision  by  county  commissioneis 
on  a  petition  for  the  abatement  of  a 
tax  assessed  upon  the  property  of  a 
corporation,  that  the  price  for  which 
the  stock  sold  in  the  market  was  a 
conclusive  test  of  the  value  of  the 
company's  real  estate  and  machinery, 
for  the  purpose  of  taxation,  the  cor- 
""  """  ownint  no  other  property 
IT   no  debts,   is  an   error  for 


undervaluation  of  railroad 

property.    Central    R.    Co. 

Board  of  Assessors,  49  N.  J.  L. 

in  Alabama,  for  excessive  occupation 

taxes.     Carroll  v.  Tuskaloosa,  i3  Ala. 

•73- 


Chicopee  t', 
(Mass.)  36. 

Where  assessors,  having  jurisdiction 
of  a  bank  and  of  the  subject-matter, 
the  description,  amount  and  value  of 
119  property  liable  to  taxation,  assess 
such   bank  at  the   full  amount  of   its 

ipltal,  they,  in  so  doing,  act  within 
Id  if  they  err,  the 
which  cf 


,  Swift  Ti.  Poughkeepsie,  37  N.  Y. 
511  ;  People  v.  Hillhouse,  1  Lans.  <N. 
V.)  87;  People  V.  Westchester  County, 
57  Barb.  (N.  Y.)  377;  Mutual 


I.  Co.  V.  New  York,  32  How.  Pr.  (N. 
Y.Ct.App.)  359. 

It  lies  as  well  before,  as  after,  an 
appeal  from  the  commissioners.  State 
V.  Belts,  34  N.  J.  L,  555.  And  to  re- 
view the  acts  of  a  municipal  corpora- 
tion, whether  they  are  judicial  or  leg- 
islative. Camden  v.  MuKord,  16  N.  ], 
L.  49. 

Certiorari  will  issue  to  correct   the 


I  viewed  upon  certiorari.  Genesee  Val- 
State  ley  Nat.  Bank  v.  Livingston  County, 
And     S3  Barb,  (N.  Y.)  113. 

Though  the  passing  of  an  ordinance 
by  a  common  council  for  the  construc- 
tion of  a  sewer,  being  a  ministerial  act, 
cannot  be  reviewed  on  certiorari,  jet  it 
Is  competent  for  the  supreme  court,  In 
a  proper  case,  to  vacate  the  estimate  and 
assessment  of  the  common  council   in 


of 


.unty 


ling  the  proceedings  fi 
struction  of  the  sewer,  as  the  council 
then  acts  in  a  judicial  capacity.  People 
u.  New  York,  j  Barb.  (N.  Y.)  43. 

A  writ  of  review  may  l>e  prescribed 
to  review  the  orders  made  by  the  county 
board  of  equalization  correcting  the 
assessment  of  an  individual  taxpayer. 
Rhea  v.  Umatilla  County,  1  Oregon 
igS ;  Popplelon  v.  Yamhill  County,  8 
Oregon  337. 

The  Ne-ai  Jersey  Act  of  1884  pro- 
vides for  a  review  on  certiorari  o(  the 
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is  void,*  or  the  record  of  the  proceedings,  authorizing  the  enforce- 
ment of  the  tax,  is  erroneous  or  defective.* 

The  writ  lies,  moreover,  only  in  cases  where  there  is  no  appeal 
from  the  extrajudicial  action  complained  of,  nor,  in  the  judgment 
of  the  court,  any  plain,  speedy,  and  adequate  remedy.*  It  does 
not  lie  to  review  the  discretionary  action  of  the  tribunal  below, 
further  than  to  ascertain  whether  such  tribunal  has  kept  within 

action  of  Ihe  state  board  of  ai 

Taluing  the  properly  of  r 

canaU.  Central  R.  (To.  v.  State  Board  tral'PBc.  R.  Co.  t>.'  Placer  Coiinty,  43 

ol  AiicMors,  49  N.  J.  L.  I.  Cal.  365;  Orr  v.  State  Bonrd  of  EqaaU 

Where  an  aiiessment  of  taxes   has  izatioti,  3  Idaho  913 ;  Smith  v.  Jones 

been  made  on  erroneous  principle*,  cer-  County,  30  Iowa  531 ;  Polk  County  v. 

tlorari   will  lie;   but   the  judgment  of  Des  Moines,  70  Iowa  351;  Newbury- 

Ihe  commiBsionere  of  appeal  is  by  atat-  port  v.  E.^sei  County,  11  Met.  (Mass.) 

ute  tinal  and  conclusive  on  the  mere  lii;  Farmtngton  River  Water  Co.  v. 

valuation  of  property.     State  i-.  Quaife,  Berkshire   County,    T13     Mass.     206; 

33  N.  J.  L.  89.  Fractional      School      Dist.    r.     Joint 

The  judgments  of  Ihe  county  court  in  Board,  27  Mich.  3;  State  v.  Apgar,  31 

the  matter  of  hearing  and  determining  N.  J.   L.  358;  People  i>.  Ogdensburg, 

appeals  from  assessments,  are  review-  48  N.  Y.  390;  People  v.  Betts,  ,S5  N. 

able  on  certiorari.     State  v.  St.  Louis  Y.  600;  People  i;.  Queens  County.  1 

County  Ct.,  47  Mo.  594.  Hill  (N.  Y.)  195;  Matter  of  Mt.  Mor- 

By  the  AV™  York  statute  of  1880,  ch.  ris  Square,  3  Hill  (N.  Y.)  14;  Storm  v. 
369,  the  power  of  the  court  to  review  Odell,  a  Wend.  (N.  Y.)  287;  Ex  p. 
and  correct  assessments  by  certiorari  is  Albany,  33  Wend.  (N.  Y.)  177;  Louis- 
confined  to  those  cases  In  which  !t  ap-  vflle.  etc.,  R.  Co.  -u.  Bate,  11  Lea 
pears  by  the  return  of  the  writ,  or  the  (Tenn.)  573. 

evidence  taken    thereunder,   "  tliat  the  Where   a   revenue    law    provides  a 

lent  complained  of  is  Illegal,  er-  tribunal  for  the   correction   of  errors, 

s  or  unjust."  It  does  not  autiior-  such      quasi     appellate     jurisdiction, 

eview  where  it  appears  that  the  though   exclusive  guoad  kor,  does  not 

nent  in  question  was  made  In  hc-  prevent  a  resort  to  the  general  remedv 

cordance  with  the  statutes  then  in  force,  by  certiorari  to  the   npeclal   tribunal, 

and  in  the  due  performance  of  the  duty  Macklol  v.  Davenport,  17  Iowa  379. 

then    obligatorv    upon    the    asseseors.  A    railroad   company  cannot  appeal 

People  V.  Tai'Com'rs,  91   N.  Y.  593;  to  the  circuit  court  from  an  assessment 

People     r.    Greenburgh,    43    Hun    (N.  of  its  property  for    taxation  by  a  board 

Y.)  677;  106  N.  Y.  671  ;  Peoples.  Low,  of   supervisors.     The   remedy,   if  any 

40  Hun  (N.  Y.)  176;  People  v.  Dolan  exists,  would  be   by  certiorari.     Ohio. 

(Supreme  Ct.J,  11  N.  Y.  Supp.  31;.  etc.,  R.  Co.  v.   Lawrence   County,  27 

I.  Ex  f.  Buckner,  9  Ark.  73  ; '  Mur-  111.    ■;o, 

phr  V.  Harbison,  19  Ark,  340.  The  proper  remedy  against  an  order 

Certiorari  is  the  proper  remedy  if  of  the  county  court  refusing  to  correct 
the  tax  be  void  on  its  face,  or  if  the  a  mistake  In  a  settlement  with  an  ad- 
fact  that  it  Is  void  would  necessarily  minlstrator,  is  by  appeal  to  the  circuit 
appear  in  the  evidence  of  one  claiming  court,  not  by  certiorari.  But  if  no 
under  a  sale  of  real  estate  for  non-pay-  such  appeal  is  provided,  certiorari  will 
roent  of  the  tax.  Hatch  i-.  Buffalo,  38  lie,  O'Harcr.  Henipitead,2i  Iowa  33. 
N.  Y,  176.  In  an  action  of  certiorari.  It  is  pecul- 

Where  a  tax  or  assessment  is  void  be-  iarly  the  duty  of  the  court  to   scrutl- 

cause  levied  under  an  uncongtituilonal  nlie  the  petition  and  Interfere  only  in 

law,   the   delay   of  the   prosecutor   in  a  case  properly  made ;   and  even  tfien. 

making  his  complaint  does  not  affect  the  court  may  exercise  a  measure  of 

his  right  to  the  relief  sought.     Bogert  discretion  in  granting  or  quashing  the 

v.  Elizal>eth,  37  N.  J.  Eq.  568;   State  writ.  Woodworthf.Gibbs,  61  Iowa  39S. 

V.  Newark,  43  N.  J.  L,  576.  The   fact   that   an   assessor  had   no 

S.  State  V.  Newark.  25  N.  J.  L.  399;  jurisdiction,   and   that  his  assessment 

State  V.  Parker,  3:  N.  J.  L.  341.  was   void,  while   it  would   render  the 

%.  Carroll    v.  Tuskaloose,   11   Ala.  collector    personally  liable,  will    not 
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jurisdictional  limits,'  nor   for  errors,  mere   defects   of   form,  or 


prevent  a  review  of  his  proceedings 
by  certiorari.  State  v.  Dowling,  jo 
Nio.  134. 

Where  parties   dissatlEfied    with  an 

tnaj  petition  (or  a  jury,  certiorari  will 
not  lie.  North  Reading  v.  Middlesex 
County,  7  Gray  (Mass.)  109;  Jones  i'. 
Boston.  104  Mass.  461 ;  Whiting  v.  Bos- 
ton. 106  Mass.  89. 

A  board  o(  equalization  made  an  or- 
der adding  to  the  assessed  value  ol  pe- 
titioner's property.  Held,  that  a  writ 
ol  certiorari  would  not  issue,  the  pe- 
titioner having  another  plain,  speedy 
and  adequate  remedy,  viz.,  a  good 
defense  fro  tanlo  In  any  suit  for  the 
tax.     Stale    v,    Washoe    County,    14 

In  J/iVA>^H,certiorBrI  will  not  bring 
tax  proce^lDga  before  the  supreme 
court  for  review,  Whitbeck  v.  Hudson, 
JO  Mich.  86;  but  il  la  a  common  rem- 
edy  to  review  proceedings  in  laying 
out  drains  and  assessing  the  cost  upon 
lands  benefited,  though  nothing  but  ju- 
risdictional questions  will  be  reviewed. 
Cooley  on  Taxation,  note  p.  754,  and 
cases  cited  there.  See  Bennett  v. 
Scully,  56  Mich.  374. 

In  JVe-w  Tork,  a  certiorari  will  not 
be  allowed  for  the  purpose  of  ena- 
bling a  party,  by  procuring  a  reversal  of 
proceedings,  to  recover  back  taxes  paid. 
People  V.  Tax  Com'rs,  43  Barb.  (N. 
Y.)  494;  People  v.  Reddy,  43  Barb. 
(N.  •^.)  539. 

But  the  contrary  rule  obtained  in 
Ns-a,  ycnty.  State  -u.  Clothier,  30  N. 
J.  L.  351.  kandle  v.  Williams,  iS  Ark. 
1&o\  Jones  V,  Boston,  104  Mass.  461 ; 
State  t'.Kingsland,  13  N.J.  L.  85;  State 
I'.  Massaker,  35  N.  J.  L.  531. 

1.  Erroneous  views  entertained,  or 
incorrect  reasons  assigned,  or  evidence 
erroneously  admitted  in  deciding  the 
controversy,  are  not  to  be  considered 
upon  certiorari.  Central  Pac.  R.  Co. 
V.  Placer  County,  43  Cal.  365. 

But  disregard  of  evidence  may  be 
acting  in  excess  of  jurisdiction,  and 
therefore  reviewable,  Milwaukee  Iron 
Co.  V.  Schubel,  39  Wis.  444. 

The  board  of  supervisors  has  power 
under  its  authority'  to  alter  or  equalize 
the  assessment  of  property,  and  its  dis- 
cretion in  this  respect  in  a  particular 
case,  though  erroneous,  cannot  be  re- 


County,  30  Iowa  531;  Harney  u. 


ell  County,  44  Iowa  103;  Potk  Connly 
1'.  Des  Moines,  70  Iowa  351. 

Errors  of  judgment,  either  ai  to 
the  facts  or  the  law  of  the  case,  cannot 
be  inquired  into  on  certiorari.  Doo- 
littJe  V.  Galena,  etc..  R.  Co,  14  IlL  381. 

The  action  of  the  county  auditor.  In 
ctiarging  back  to  a  county  certain 
taxes  in  his  settlement  with  the  county, 
being  the  exercise  of  an  official  discre- 
tion belonging  to  an  executive  depart- 
ment of  a  state  government,  is  not  anb- 
ject  to  judicial  review,  and  cannot  be 
examined  into  upon  certiorari.  Mid- 
land County  T'.  Auditor  Gen'l,  17 
Mich.  165. 


those  of  the  facts  of  assessment  and 
payment,  its  rejectment  of  a  just  and 
legal  claim  for  the  refunding  of  cer- 
tain prior  taxes  was  held  to  be  an  error, 
reviewable  on  certiorari.  People  v. 
Madison  County,  51  N.  Y.  442. 

In  trying  questions  raised  in  cases  of 
review,  the  court  will  not  try  questions 
of  fact  passed  on  by  the  inferior  tribu- 
nal,  unless  such  findings  are  manifestly 
wrong.  Poppleton  v,  Yamhill  County, 
8  Oregon  337. 

For  errors  or  mistakes  of  law  in  the 
proceedings  of  county  commisaioDen, 
certiorari  will  lie,  but  not  for  the  re- 
view of  mere  questions  of  fact,  Gibbi 
V.  Hampden  County,  19  Pick.  (Mass.) 
J98;  Newburyport  v.  Essex  County, 
13  Met.  (Mass.)  311 ;  Lincoln  !>.  Wor- 
cester, 8  Cush.  (Mass.)  61;  Chicope«i>. 
Hampden  County,  16  Gray  (Mast.) 
38;  Lowell  V.  Middlesex  County,  6 
Allen  (Mass.)  1^1 ;  unless  the  compe- 
tency of  the  evidence  be  objected  to, 
so  as  to  raise  a  legal  question.  Farm- 
Ington  River  Water  Co.  v.  Berkshire 
County,  112  Mass.  113. 

Certiorari  lies  to  correct  errors  of 
law,  and  not  to  settle  disputed  facts. 
It  is  not  the  province  of  the  court  to 
inquire  whether  an  assessment  for 
street  repairs  was  for  a  larger  quantity 
of  work  than  had  actually  been  done, 
or  whether  the  street  had  been  graded 
according  to  contract.  State  i>.  Hud- 
son, 33  N.  J.  L.  365 ;  State  v.  DavU,  48 
N.  I.  L.  Ml. 

The  writ  Issues  only  to  btjng  up  for 
review  the  record  of  the  proceedings 
complained  of,  and  is  not  a  citation  to 
appear  and  justify  the  action  of  the 
tribunal,  as  though  a  judgment  were  to 


>y  Google 


I  III. 

•hh  ii 


BnMdlM  fat  XnenMu                 TAXA  TION.  ud  DlagU  luatton. 

irregularities  not  aHecting  the  substantial  rights  of  the  parties,* 
nor  when  public  inconvenience  or  hardship  would  ensue.' 

The  writ  must  be  applied  for  promptly,'  and  while  the  officer 

be  rendered  against  iU  members.  The  Conover  v.  Houce,  46   N.  J.   L.  347; 

board  ol  appeals  cannot,  therefore,  be  States,  Manitowoc  County,  59  WU.  83. 

called  upon  to  juitif}r  a  levy.     State  v.  An   assessment  will  not  be  quashed 

Dowling,  50  Mo.  134.  on  certioniri'  tiecause  of  the  failure  of 

In   Netu    fork,   while-   in    ordinary  the  assessor  to  take  the  oath  of  office, 

caaet  the  only  queation  is  as  to  whether  Moore  v.  Turner,  43  Ark.  243.     Nor 

tiie  inferior   tribunal   kept  within   the  because  all  the  assessors  did  not  join 

sphere  of  jurisdiction  allowed  It  (Peo-  In  the  valuation  and  the  veriGcatlon  of 

pie  ».  Com'™,  30  N.  Y.  73;  People  v.  the  assessment  roil.     People  n.  Parker, 

Assessors,  39  N.  Y. 81 ;  People  ip.Betta,  41;  Hun  (N,  Y.)  .,31. 

JS  N.  V.  60a ;  People  v.  Fredericks,  4S  'An  assessment  will  not  be  set  aside 

Barb.  (N.  V.)  173),  jet  if  necessary  to  for  including  property  not  taxable  with 

prevent  a  failure  of  justice,  the  whole  that  which  is,  it  the  whole  valuation  is 

evidence  in  the   case,   as   well   as  the  not  excessive  for  that  which  is  taxable, 

ground  or  principle  of  the  decision  ren-  State  v.  Haight,  35  N.  ].  L.  178. 

dered,  will  be  reviewed,     Susquehanna  Where  the  return  of  the  cotnmis- 

Bank   V.   Supervisors,   15   N.   Y.        "        '  '  

Baldwin    t'.   BufTalo,    3s    N.   Y. 
Swift  V.  Poughkeepaie,  37  N.  Y.  ^      , 

People  V,  Supervisors,  jf  N.  Y.  381;  quashed. 

People  V.  Van  Aistyne,  3a   Barb.  (N.  59  Wis.  33. 

"  '  —  If  It  appears  from  the  record   that 

especially  the  case  since  the  the  decision  of   the   county  commis- 

passage  of  the  act  of   i38o,  providing  sioners  was  founded  upon  a  coneldera- 

for  a  review  of  illegal,  erroneous  and  tion   of  adequate   and   uncontradicted 

unjust  assessments.  The  proceeding  by  evidence,  and  was  substantially  correct 

certiorari  under  that  act  Is  essentially  and  worked  no  Injustice,  the  proceed-   ' 

of  an  equitable  character,  untrammelled  ings  will  not  be  vacated,  although  the 

bv  strict  common-law  rules.     See  Peo-  commissioners'  view  of  the  law  as  to 

pW  V.  Keator,  36  Hun  (N.  Y.)  593.  the  burden  of  proof  was  not  expressed 

Under  that  statute,  the  petitioner  with  technical  accuracy.  Mendon  v. 
must  set  forth  either  that  the  assess-  Worcester  County,  j  Alien  (Mass.)  13. 
ment  is  illegal,  specifying  the  ground  Any  inaccuracy  of  statement  or 
of  the  illegality,  or  is  erroneous  by  rea-  omission  to  state  a  fact  In  their  record, 
son  of  overvaluation,  or  Is  unequal  In  not  In  any  way  injuring  the  petition- 
that  the  assessment  has  been  made  at  a  ers,  would  be  no  ground  for  quashing 
higher  proportionate  valuation  than  the  proceedings  upon  certiorari.  Jones 
other  real  or  personal  property  on  the  v.  Boston,  104  Mass.  461. 
same  roil,  by  the  same  officers,  and  It  is  not  a  suflicknt  reason  for  set- 
that  the  petitioner  is  or  will  be  injured  ting  aside  an  assessment  of  taxes,  that 
by  such  alleged  erroneous  or  unequal  the  year  in  which  the  town  meeting 
asscMments.  People  f.  Dolan,  57  Hun  was  held,  at  which  they  were  raised 
(N.  Y.)  589.  does  not  appear  In  the  record,  If  it  can 

Certiorari  does  aol  lie  from  a  comp-  be  shown  by   parol   proof.     State   v. 

Iroller's  refusal  of  a  second  application  Bentley,  33  N.  J.  L.  531. 

for  a  revision  of  an  account  settled  by  I.  Fractional   School   Dist.  v.  Joint 

him  with  a  corporation,  he  having  once  Board,  37  Midi.  3 ;  State  T!.  Kingsland, 

pasaed    upon    the    matter    on    a   first  23  N.J.  L.  85;  Matter  of  Mount  Morris 

application  and  It  being  discretionary  Square,  a  Hill  (N.  Y.)  14;   People  v. 

with  him  to  grant  or  refuge  a  recon-  AlleMnvCountr.is  Wend,(N,  Y.)  "98. 

dderation.     People  v.  Campbell,  19  N.  S.  State  v.   Water  Com'rs,   30  N.  J. 

Y.  Supp.6s3.  L.  J47;  Slate  v.  Street  Com'rs,  etc^jS 

I.  Ex  f.  Keenan,  ai  Ala.  558;  Cuah-  N.  J.  L.  310;  State  1..  Jersey  Citv,  41  N, 

log  V.   Gay,   33  Me.  9;    West    Bath,  J.  L.  ^lo;   Slate  v.  Love,  41   S.  J.  .' 

Pelltiooers,   36    Me.   74;   Winslow   v.  355:  Sute  f.  Street  Ci      " 


I'.PcDobMot  Couiity,67  Me.  433;        In  the  case  of  an  astessment  made 


Pelitiooers,   36    Me.   74;   Winslow   v.  355:  Sute  f.  Street  Com'rB,  etc.,  la  N. 

Kennebec  County,  37   Me.  561 ;  Fur-  J.  L-  510;  State  v.  Binnlnger,  41  N.  J. 

bush  V.  Cunningham,  j6  Me.  184 ;  Le-  L.  538. 

— -,>___. ^  —  -..,_...      __  ...      —      ,.  _                        ,  made 

Google 


BamidlM  for  Zmneoni                 TAXA  TION.  ud  Ill«ctf  TuUln. 

or  tribunal  whose  proceedings  it  is  sought  to  review  retuns  con- 
trol over  the  subject-matter.'  If  the  petition,  which  may  be  iilcd 
by  a  fiduciary  as  well  as  by  on.e  interested  in  his  own  right,*  and 

which  must  specify  the  illegality  relied  upon,'  be  filed  by  one  or 
more  individual  taxpayers  for  themselves  alone,  it  must  show  that 
they  have  some  special  interest  in  the  proceedings,  not  common  to 

all  the  taxpayers  of  the  district.*  If  filed  by  more  than  one,  verifi- 
cation by  one  is  sufficient.^  If  all  taxpayers  have  the  same  inter- 
est, the  writ  should  be  maintained  in  the  name  of  the  people* 

under  an  unconstitutional  law.  the  leg-  them,  to  the  regularitj  of  the  proceed- 

iGlature   cannot   limit   the  time  within  in^,  and  gives  written  notice  to  the 

which  a  certiorari  shall  iBeue.     Trap-  citj,  before  the  commencement  of  tbe 

hagen  v.  West  Hoboken,  39  N.J.  L.  construction  of  the  street,  of  his  inten- 

233;   State  TJ.  JerBcy  Citv.  43  N.  J,  L.  tion  to  take  legal  measures  to  protect 

97;  State  V.   Newark,  43'N,  J.  I..  576;  his  rights,  is  not  guilty  of  laches  in 

Bogert  V.  Elizabeth,  17  N.  J.  Eq.  56S.  waiting  six  months,  until  the  next  term 

The  delay  may  be  excused  where  it  of  court,  before  he  petitions  for  a  cer- 

is  due  to  the  inaction  of  public  officers,  tiorari.     Dwight :'.  Springfield,  4  Gray 

inducing  a  belief  that  the  taxes  will  not  (Mess.)  107. 

be  collected.     State  v.  Manning,  41  N.  1.  If  a  writ  of  certiorari  be  served 

J.  L.  175.  on  the  assessors  of  a  town  after  the  as- 

A  town  where  the  property  is  claimed  sessment  roll  has  been   perfected  and 

to  have  been  asGesEed  at  too  high  a  rate,  delivered  to  the   super>-isor,  the  writ 

cannot   obtain   a   certiorari   after  nine  should  be  quashed  as  to  the  assessors, 

months  have  passed   and   the   greater  People  i'.  Fredericks.  4S  Barb.  (N.  Y.^ 

part   of   the    tax  has    ixen   collected.  173 ;  People  r.  Tompkins.  40  Hun  (N. 

State  V.  Board  of  Assessors  (N.  J.  189:),  Y.)  228;  People  v.  Board  of  Assessors, 

II  Atl.  Rep.  938.  16  Hun  {N,  Y.)  407;  People  »,  Queens 

In  New  Tork,  a  certiorari  to  review  County,  1  Hill  (N.  Y.)  195;  People  v. 
the  comptroller's  settlement  of  an  ac-  Delaney,  49  N,  Y.  655;  People  r.  Do- 
count  with  a  corporation,  must  be  ob-  Ian  (Supreme  Ct.),  11  N-  Y.  Supp. 
tained  within  thirty  days  after  notice  of  35;  People  f,  Allegany  Countv,  15 
the  settlement.  This  period  cannot  be  Wend.  (N.  Y.)  198;  People  i.  New 
extended  by  applying  to  him  for  are-  York,  a  Hill  (N.  Y.)  9;  People  v. 
adjustment  of  the  account.  People  11.  Reddy,  43  Barb.  (N.  Y.)  539;  People 
Campbell  (Supreme  Ct.),  19  N.  Y.  11.  Comers  of  Taxes,  etc..  43  Barb.  (N. 
Supp.  652.  Y.)  494;  People  v.  Dunkirk,  38  Hun 

Certiorari  to  review  the  action  of  a  (N.  Y.)  7. 

township  drain   commisbioner  in  lay  3.  State   v.  Holmdel   Tp.,  39  N.  J. 

ing  out  a  drain  and  levying  a  tax  to  L.  79. 

pay   for   it,  was   sustained,  where  the  8.  People  !>.  Tierney,  57  Hun  (N.  Y.> 

plaintiff    had    seasonably   sought   the  357,  5S9. 

proper  remedy  at  first,  but  had  lost  it  4.  Benton   v.  Taylor,  46   Ala.  3S8; 

without  his  fault,  and  where  its  allow-  Levant  v.  Penobscot  County,  67  Me- 

ance  would  not  stay  anything  but  the  434 ;  Libby  v.  West  St.  Paul,  14  Minn. 

collectionof  his  shareof  tax.     Burnett  288;   State  w.    Middletown,   14   N.  J- 

V.  Scully,  56  Mich.  374.  L.  124. 

Butwbere,  in  proceedings  in  a  drain  B.  People  v.  Cheetham,  10  Abb,  N. 
case,  parties  who,  eleven  months  be-  Gas.  {N.  Y.  Supreme  Ct.)  44;  People- 
fore,  had  appeared  before  the  circuit  i'.  Coleman,  41  Hun  [N.  Y.)  307. 
court  and  opposed  the  confirmation  of  6.  The  writ  should  not  be  allowed 
the  report  of  the  drain  commissioners,  upon  the  relation  of  a  town  unless  the 
afterwards  sued  out  a  certiorari,  the  petitioner  was  directed  so  to  do,  by  the 
writ  was  quashed  for  laches  in  the  electors  of  the  town.  State  i'.  Manito- 
sulng  out  of  the  writ.  In  re  Lantis,  9 
Mich.  324. 

The   owner  of   land   over  which   a 
street  is    laid    out  by  a  city  council, 

who   objects,   at   the    hearing    before  tween  a  taxpayer  who  acts  as  relator 
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Those  whose  interests  arc  different  cannot  join  in  the  peti- 
tion.' 

The  writ  should  be  directed  to  the  person  or  body  having  the 
legal  custody  of  the  record*  (and  the  person  or  body  whose  pro- 
ceedings are  sought  to  be  reviewed  must  usually  be  notified  of  the 
granting  of  the  writ),*  and  it  should  require  a  return  only  of  the 
records  affecting  the  property  of  the  particular  relator  *  The 
return  should  show  what  the  rulings  and  proceedings  were,^  and 
that  they   were  as  authorized   by  statute,*     If  insufficient,   the 

in  a  legal  proceedinK.  <»  which  all  the  also  to   an   improper   partj,  the  writ 

inhabitants  of  a  political   division  of  will  be  quashed  as  to  the  former  onlj. 

the  state  have  a  common  intereet,  and  State  v.  Street  Com'rs,  etc^  tfl  N.  j. 

a  suitby  a  private  individual  to  redress  a  L.  510. 

wrong  personal  tohimself,  is  clear.  .  .  ,  Certiorari  to  bring  up  the  proceed- 
The  public  has  the  same  interest  that  ings  of  the  town  board  of  review  should 
a  tax  siiall  be  proper  as  to  a  town  or  be  directed  to  the  town  clerk.  Mil- 
aggregation  of  individuals,  as  It  has  waukee  Iron  Co.  v.  Scbubel,  29 
that  it  shall  be  right  as  to  one  person."  Wis.  444. 

That  was  the  case  of  an  appeal  from  Certiorari  to  correct  a  local  assess- 
an  order  superseding  a  common-law  ment  in  New  York  City,  must  be  di- 
certioiari  to  review  and  correct  certain  reeled  to  the  l>oard  having  the  matter 
items  alleged  to  have  been  illegallj  In  charge,  not  to  the  citj.  People  v. 
included  in  the  tai  levy  and  warrant  New  York,  30  Hun  (N.  Y.)  73. 
to  be  issued  against  a  town.  The  re-  In  Nev^  York,  the  writ  may  be  di- 
lator was  Himply  a  resident  and  tai-  reeled  to  villnge  trustees,  although  the 
payer  of  the  town.  rolls  are  with  the  collector.     The  stat- 

1.  The    judgment   of    the   court  of  uCe  does  not  require  the   ariginal  rolls 

county  commissioners,  increasing  the  to  be  returned.     Peoples.  Adams,i35 

valuation  of  property  as  assessed  for  N.  Y.  471. 

taxation,  is  a  separate  and  distinct  judg-  ).  Levant  i>.  Penobscot  County,  67 

ment  as  to  each  taxpayer,  in  which  the  Me.  434. 

other  taxpayers  have  no  individual  In  JVVn' J'arit,  under  the  statute  pro- 
interest,  and  certiorari  will  not  be  viding  for  the  review  of  illegal  assess- 
awarded  to  bring  up  for  review  jointly,  ments,  notice  of  the  granting  of  the 
judgments  involving  difTerent  rights,  certiorari  may  be  dispensed  with.  Peo- 
Carter  v.  Cullman  County,  80  Ala.  394,  pie  v.  Smith,  34  Hun  (N.  Y.)  66. 

Where  several  townships  separately  4.  Facts     affecting    other    property, 

voted  taxes  to  aid  in  the  construction  relevant  as  showing  a  disproportionate 

of  a  railroad,  and  in  the  proceedings  in  valuation,  should   &  left  to  be  shown 

each  township  a  defect  was  alleged  to  by  the  evidence.     People  -v.  Com'rs  of 

exist  which  avoided  the  taxes,  it  was  Taxes,  10  Abb.  N.  Cas.  (N.  Y.)  3c. 

held  that  the  taxpayers  In  the  several  B.  Fartnlngton   River  Water  Co.  -v. 

townships  could  net  unite  as  plaintiRs  Berkshire    County,     Ii3    Mass.    206; 

in   certiorari    to   test   the   validity   of  Lowell    v.     Middlesex     County,     146 

the   taxes.     Woodworth   i>.  Gibbs,  61  Mass.  403. 

Iowa  398.  The   findings    are    conclusive   as   to 

9.  People  T.  Queens  County,  I   Hill  facts,  and  if  they  report  evidence,  the 

(N.  Y.)  199;   People  i>.  Fredericks,  48  proceedings  will  not  be  set  aside  if  the 

Barb.  (N.  Y.]  173 ;  People  v.  Delaney,  evidence  supports  the  findings.     Great 

49N.  Y.  65s.  Harrington   v.   Berkshire   County,  iia 

If  the  writ  be  directed  to  one  who  Mass,  318. 
has  not  the  legal  custody  of  the  record  S.  To  certiorari  to  reduce  an  assess- 
{t.g.,  to  the  commissioners  of  appeal  ment  made  under  a  statute  regulating 
after  they  have  rendered  theirdecision  the  valuation,  the  assessors  should  cer- 
and  returned  the  duplicate  to  the  col-  tifv  in  the  return  that  they  Tollowed 
lector  with  their  certlHcate).  it  will  be  the  statute,  not  merely  that  they  fair- 
dismissed.  State  V.  Howell.  24  N.  J.  ly  assessed  the  property.  People  v. 
L.  S19.  Weaver,  67  How.  Pr.  (N.  Y.  Supreme 

\i  directed  to  the  proper  party,  and  Ct.}  477. 
463 
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return  may  be  supplemented  by  amendment.*  The  common-law 
effect  of  the  writ  when  served  (as  a  supersedeas,  staying  all  pro- 
ceedings of  the  officers  to  whom  it  is  addressed),*  has,  in  some 
states,  been  changed  by  statute  in  tax  cases.'  Upon  the  petition 
for  a  certiorari,  the  whole  case  will  be  heard,*  but  when  the  case 
is  before  the  court  on  the  writ,  no  evidence  extrinsic  to  the 
record  is  allowed'  (except  where  this  rule  has  been  changed  by 
statute),*  nor  will  the  validity  of  the  title  of  the  assessors  to  their 
offices,  or  of  other  persons  whose  action  is  reviewed,  be  inquired 
into.' 

The  judgment  of  the  court  is,  in  most  states,  either  to  dismiss 
the  writ  (but  this  is  not  conclusive  as  to  the  validity  of  the  assess- 

1.  Levant  v.  Penobscot  County;  67  the  record,  It  should  be  objected  to  bj 

Me.  434;  Orlind  v.  Hancock  Count/,  motion  to  strike  out,  not  by  deniurrer. 

76  Me.  462.  Vance  v.  Little  Rock,  30  Ark.  435. 

Upon  certiorari,  omissions  or  errors  In  Arkatisat,  however,  the   acta  of 

^ing  to  the  formality  and  regularity  executive   officers  or  boards  are   only 

of  the  proceedings  and  record  of  county  /r-ima/afi's  evidence  of  their  regularity. 

commiBBionera,  may  be  cured  by  amend-  Vance  v.  Little  Rock,  30  Ark.  435. 

menC,  or  the  whole  proceedingB  may  lie  8.  In  Netu   fork,  when   the   return 

quashed,  if  the  errors  are  such  as  de-  travereea    material    allegations   in   the 

mand  it.  Rutland  v.  Worcester  County,  petition  or  introduces  new  matter,  the 

ao  Pick.  (Mass.)  71;  Brimmer  v.  Bos-  court  may,  under  the  statute,  order  tes- 

ton,    103   Maw.  91,   and    cases    cited;  timony  to  be  taken  bj- a  referee,  if  itbe 

Blake  v.   Norfolk   Countv,  114    Mass.  deemed   necessary.      People  v.  Cheet- 

583;  Taber  v.  New  Bedford,  135   Mass.  ham.  30  Abb.  N.  Gas.  (N.  Y.  Supreme 

i62;Gilkeyi>.Watertown,  141  Mass.  317.  Ct.)  44. 

The  plaintiff  cannot  rely  upon  the  Refusal  of  the  assessor  to  hear  testi- 

aSidBvit   for  the  certiorari   to  supply  mony  offered  by  the  person  assessed,  is 

the  deficiencies  of  the  return.     Whit-  a  sufficient  reason  for  such  a  reference, 

beck  v.  Hudson,  50  Mich.  86.  People  v.  Zoeller  (Supreme  Ct.),  ij  N. 

9.  See  CsfiTioRARi,  vol.  3,  pp.  60,  66.  Y.  Supp,  684. 

i.  The   right   to   recover   back   the  Where  a  taipayer,   supposing   him- 

ta^ei,  if  paid,  is  considered  to  render  a  self  to  be  legally  a  non-resident,  gave 

star  of  proceedings  unnecessary.  State  the  commissioners   no  evidence   as   to 

V.  State  Board  of  Assessors,  54  N.  }.  L.  the  value  of  his  taxable  property,  testl- 

00;  Bank  of  Com.  v.  New  York,  43  N.  mony  will  be  taken,  and  the  court  may 

Y.  185;  People  V.  Coleman,  48   Hun  reduce  the  assessment     People  v.  Tex 

(N.  Y.)  602.  Com'rs  (Supreme  Ct.),  16  N.  Y.  Supp. 

In  ({''iVranjifl,  tbe  writ  operates  as  a  834. 

stay  where  the   invalidity  of   the  tax  Where  testimony  of  unequal  valua- 

appears    by   an   admission    upon    the  tion  is  Introduced,  Aie  taxpayer  must 

record.     Griggs  v.  St.  Croix  County,  show  that  be  is  required  to  pay  more 

30  Fed.  Rep.  341.  than   his  just   proportion.      People   c 

-    " ,   Little   Rock,   30   Ark.  Carter,  109  N.  Y.  376;  modifying  46 

ini  t    " ' '  "^ •■■■  '-  "■—  ""  "  '  -    - 

5.  Floyd  V.  Gilbreatb,  17  Ark.  675;  statute,  and  an  order  refusing  to  set  such 

Com'rs  V.  Carthage,  vj  111.  140;  Smith  order  aside,  are  not  reviewable,  as  they 

I'.  Jones  County,  30  Iowa  531 ;  Levant  arc  not  final  and  do  not  affect  substai)- 

V.    Penobscot    County,    67    Me.  434;  tial   rights.     People   v.   Smith,  85     N. 

Mendon  p.  Worcester  County,  5  Allen  Y.  l%%. 

(Mass.)  13;  Charlestown  v.  Middlesex  The  common-law  rule  as  to  evidence 

County,  109  Mass.  370;  Central  R.  Co.  does  not  applv  to  cases  involving  asses*- 

r.  State  Board  of  Assessors,  49  N.  J.  L.  ments    levied    under    the    charter    of 

1;    Stale    V.    Manitowoc   County,   59  Chicago.     Rue  r.  Chicago,  66  111.  356. 

Wis.  ii;.  T.  State   v.   Holmdel  Tp„   39  N.  J. 

If  the   return  set  up  matters  dekori  L.  75;    People   v.    Walter,  68   M.   V. 
464 
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ment),'  or  to  vacate  the  assessment,  though  in  some  states  the 
statute  allows  the  court  to  reduce  it.*  The  assessment  may  be 
vacated  either  in  its  entirety,*  or  as  to  the  prosecutors  only,  in 
which  case  the  officer  having  custody  of  the  roll  is  ordered  to 
strike  the  assessment  from  it.*  Costs  are  not  allowed  the  peti- 
tioner, except  where  the  ofHcers  have  acted  negligently  or  in  bad 
faith,  or  have  unreasonably  persisted  in  their  defense.*  If  the 
tax  be  afHrmed,  payment  of  costs  as  well  as  of  the  tax  may  be 
enforced  by  attachment.* 

d.  Prohibition— (See  also  Prohibition,  vol.  19,  p.  274).— 
Generally  the  writ  of  prohibition  is  not  available  as  a  preven- 
live  remedy  for  an  illegal  collection,' 

e.  Injunction— (See  Injunctions,  vol.  10,  p.  857). — The  law 
applicable  to  the  writ  of  injunction  in  connection  with  taxation  is 
set  forth  elsewhere.* 

/  Refunding  and  Recovery  of  Taxes  Paid. — It  is  pro- 
vided  by  statute  in  some  states  that  taxes  illegally  collected  shall 
be  refunded  on  application  to  the  board  of  supervisors,  county 
commissioners,  or  other  like  body.*     Apart  from  such  a  provision 

40J;    People   11.   Parker,   45    Hun   (N.  should  accompanj   an   application  to 

Y.)  432.  eacb  of  the  various  bodies  who  have 

1.  People  V.  KInnton,  loi  N.  Y.  81.  received  a  thare  of  the  Ux.    Barber  -u, 

%.  People  f.  Zoeller  (Supreme  Ct.),  Jackson  Count/,  40  III.  App.41. 

\c,  N.  Y.  Supp.  684 ;    People    v.  Tai  In  Indiana,   it  is  provided  that  the 

Com'rs  (Supreme  Ct).  16  N,  Y.  Supp.  common  council  of  a  city  may  at  any 

834.  lime  order  the  amount  erroneously  as- 

3.  Bereen  v.  State,  33  N.  J.  L.  490 ;  sessed  against  and   collected  from  aay 

State  V.  Bergen,  34  N.  J.  L.  438.  taipaj^er,  to  be  refunded  to  him.    This 

.    r, _.   £.._.-   ..  »T    ;^  I     provision  is  mandatory,  and  applies  to 

the  assessment  of  property  outside  the 
city  limits.     Indianapolis  v.  McAvoy, 

Y.  Supreme  Ct.)  \y}.  Seind.sS;. 

The  whole  assessment  will  not  be  set  Where    the    assessor    and  the    city 

aside,  if  proper  relief  can  be  given  the  treasurer   have    refused    to    deduct  a 

prosecutor  without  this.   State  f.  Kings-  taxpayer's   Indebtedness  from  his  as- 

......   I    o  .  aessment  list,  the  excess  paid  on  that 


nty,  3     account   may  be   recovered,   whether 


Allen  (Mass.)  546;  Slate  r.  Newark,44  voluntarily  paid  o 

N.J.  L.113;  People  T'.  Keator,  67  How.  application  to  the  board  of  equatiza- 

Pr.  (N.Y.  Supreme  Ct.)  277;  People  r.  tion   is   unnecessary.     Indianapolis  t^. 

McComber   (Supreme   Ct.),   7   N.   Y.  Vajen,  1 11  Ind.  340. 

Supp.  71;  People  V.  Zoeller  (Supreme         By  the  Indiana  statute,  county  taxes 

Ct.),  15  N,  Y.  Supp,  684.  "wrongfully     assessed"     must     simi- 

■.  Smith  V.  Stale,  31  N.  J.  L.  116.  larly  be  refunded   by  the  county  com- 

T.  See  the  law  stated  and  cases  cited  misaioners.     The  word  "  wrongfully  " 

in  Prohibition,  vol.  19,  p.  374.  means  that  the  taxes  should  not  have 

B.  See  Injunctions,  vol.  10,  p.  857.  been  assessed  at  all,  not  merely  that 

•.  The  Illinois  statute  provides  (or  they  were  irregular  or  unauthorized. 

the/fo  rata  refunding  by  order  of  the  Howard  County  U.Armstrong,  91  Ind. 

county   board,  of    stale,  county,   city,  538;  Durham  v.  Montgomery  County, 

town    and    village  taxes,   in    case    of  95  Ind.   iSl ;  Carroll  County  11.   Gra- 

double  assessment.     The  board's  order  ham,  98  Ind.  179;    Henry   County  v. 

creates  no  claim  on  the  county   except  Murphy,  100  Ind.  570, 

(or  county  taxes,  or  other  taxes  col-         This  statute  applies  to  illegal  Increase 

lected  by  the  county  and   not  yet  dis-  of   valuations   by   the   state   board  o£ 

tributed.  II  they  have  been  distributed,  equalization,  the  legislature  having  or- 

a  certified  copy  of  Ihe  refuivliug  order  dered  the  money  to  be  refunded  to  the 

35  C.  of  L.— 30  466 
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Pulaski  County  v.  Senn,  117  Ind.  410. 

As  to  the  repeal  of  the  act  for  the 
refunding  of  illegal  taiee  on  school 
lands,  see  St.  Joseph  County  v.  Buck- 
man,  57  Ind.  96;  Henderson  v.  State, 
j8  Ind.  344. 

The  loTva  statute  provides  that  the 
county  board  of  supervisors  shall  di- 
rect the  county  treasurer  to  refund  to  the 
taxpayer  any  tax,  ''illegally  exacted  or 
peid.'*^  This  applies  10  all  cases  where, 
on  account  of  errors  or  illegal  proceed- 
ings, the  taxpayer  was  not  hound  to 
pay,  and  if  the  board  of  supervigora 
refuse  so  to  direct,  an  action  will  He. 
Lauman  v.  Dea  Moines  County,  39 
Iowa  310;  Isbell  r.  Crawford  County, 
40  Iowa  loj;  Richards  v.  Wapello 
County,  48  Iowa  507  ;  Dickey  o.  Polk 
County,  J8  Iowa  387;  Winzer  i>.  Bur- 
lington,  68  Iowa  179;  Thomas  v.  Bur- 
lington, 69  Iowa  140.  But  it  does  not 
apply  to  the  case  al  taxes  paid  under  a 
misapprehension  as  to  ownership  of 
the  taxed  property,  the  taxpayer  know- 
ing all  the  facts  upon  which  his  claim 
of  title  was  based.  Dubuque,  etc.,  R. 
Co.  I'.  Webster  County,  40  Iowa  16. 

In  the  case  of  a  city,  the  fact  that  its 
indebtedness  exceeds  the  constitutional 
limit  does  not  affect  the  right  to  re- 
cover ■  tax  illegally  exacted.  Thomas 
V.  Burlington,  69  Iowa  140. 

The  loTua  statute  does  not  require 
protest.  Richards  v.  Wapello  County, 
48  Jowa  507.  It  applies  to  local  assess- 
ments, as  well  as  to  taxes.  Robinson 
V.  Burlington,  50  Iowa  340. 

Where  lands  are  sold  for  more  than 
the  legal  tax  due,  Che  excess  may  be  re- 
covered under  this  section.  Harper  v. 
Sexton,  32  Iowa  443;  Rhodes  t>.  Sei- 
'  ton,  33  Iowa  S40- 

The  taxpayer's  failure  to  pursue 
other  remedies  to  defeat  the  collection 
of  a  tax  does  not  affect  his  right  to  re- 
cover under  this  section.  Dickey  f. 
Polk  County,  58  Iowa  187. 

This  section  does  not  authorize  the 
refunding  of  redemption  money  paid 
after  a  void  sale  for  taxes,  such  redemp- 
tion being  unnece«sary.  Morris  v. 
Sioux  County,  41  Iowa  416. 

A  city  may,  by  ordinance,  be  sub- 
jected to  the  fiability  to  refund,  imposed 
by  this  ordinance.     Tallant  v.  Buriing- 

r  the 


will  lie  against  the  county.  Eyerly  v. 
Jasper  County,  71  Iowa  149. 

An  order  of  the  board  of  supervison, 
authorizing  the  repayment,  Is  essendil 
In  the  case  of  an  ordinary  county  lax 
(Crosby  V.  Floete,  65  Iowa  370),  but 
not  in  other  cases,  e.g.,  in  that  of  a 
railroad  aid  tax.  Barnes  v.  Marshsll 
County,  j6  Iowa  3o. 

TheA^ew  r0r>  statute  (3  Rev.  Stati. 
1890,  p.  387.  4  55).  autliorizes  the 
boards  of  supervisors,  either  on  appli- 
cation by  a  taxpayer  or  on  order  of 
the  county  court,  to  refund  taxes  "  il- 
legally or  improperly  "  assessed.  This 
means  Illegality  in  the  tax,  and  aot 
merely  in  the  assessment.  Harris  v. 
NUgara  County,  31  Hun  (N.  Y.)  379. 

It  is  not  essential  to  such  refunding 
that  the  taxpayer  should  have  made 
a  return,  nor  that  he  should  have  paid 
under  duress.  People  v.  Madison 
County,  51  N.  Y.  442. 

The  county  court  may  order  the  su- 
pervisors to  refund,  although  the  assess- 
ment has  not  been  first  adjudged  ille- 
gal by  any  tribunal.  Matter  of  Ne<r 
York'  Catholic  Protectory,  77  N.  Y. 
342- 


true  value  thereof," 
the  proper  deductions  were  not  made, 
to  as  to  warrant  proceedings  to  compel 
refunding.  Matter  of  Farmers'  Nat. 
Bank,  I  Thomp.  &  C.  (N.  Y.)  383. 

The  Nttv  Turk  statute  authorizing 
the  comptroller  to  review  and  adjust 
accounts  already  settled  by  him  with 
any  corporation  and  to  "  charge  or  cred- 
it ''  it  with  any  balance  due,  does  not 
authorize  the  refunding  of  any  excess 
amount  paid  for  taxes.  The  money 
remains  in  the  treasury  to  be  applied 
to  future  taxes.  People  v.  Wemple, 
133N.  Y.6.7. 

Under  the  JVew  Tork  statute  author- 
izing a  refunding  by  a  two-thirds  vote 
of  the  county  supervisors  under  cer- 
tain circumstances,  the  two-thirds  vote 
is  essential.  Van  Antwerp  v.  KellT, 
SO  Hun  (N.  Y.)  513. 

Under  the  North  Carolina  statute, 
in  the  case  of  illegal  state  taxes  paid 
under  protest,  the  commiulontn  cer- 
tify the  amount  to  the  state  auditor, 
who  draws  his  warrant  upon  the  treas- 
urer for  the  amount  due  the  taxpayer. 
North  Carolina  R.  Co.  v.  Alirasiice, 
77  N.  Car.  4. 

In  an  action  to  recover  taxes  charged 
to  have  been  collected  unlawfully,  the 


>y  Google 


TAXA  TION.  ud  m«g«l  tviaam. 

as  this,  the  general  doctrine  of  law  as  to  the  recovery  of  money 
paid  ^  applies  in  the  case  of  payment  for  illegal  taxes,  so  that, 
in  the  absence  of  fraud  '  or  mistake  of  fact,"  taxes  paid  without 
legal   duress  cannot   be  recovered  back,*  nor  their  application 

■ction    o(    the    board   o£   review   and  lor  ssTeral  years  and  repayment  would 

equalization  having  power  to  change  deranjjie  the  finances  of  the  local  gov- 

or  set  aside  assessmentg,  cannot  be  re-  erntnent.     To  the  same  effect,  Manis- 

viewed,  the  action  of  the  board  having  tee  Lumber  Co.  v.  Springfield  Tp.,  91 

consisted  in  reducing  the  assessments  Mich.  277. 

on  real  estate  lifty  per  cent,  and  leav-  In  Jackson   v.  Atlanta,  61  Ga.  318,  a 

ing   those   on   personal   property   un-  mistake  of  the  city  engineer,  whereby 

changed.     Bign  v.  Lake  Countj'  (Ind.  property  outside   the  city  was  assessed 

App.  1893;,  34  N,  E.  Rep,  500.  for  municipal  taxation,  wan  held  to  be 

A  proceeding  In   the   nature   of  an  no  ground  for  requiring  repayment  o£ 

action  to  recover  back  taxes  paid,   is  the  taxes. 

not  available  where  a  corporation  has  Where  the  propertjr  taxed  was  situ- 

voluntarily  reported  for  taxation  and  ate  In  a  district  which,  after  the  asBess- 

pald   the    taxes   assessed  on  property  menC,  but    before  the  taxes  were  due, 

exempL     People  v.  Wemple,  69  Hun  became  part  of  another  county,  taxes 

(N.  Y.)  367.     See  generally  WIesmann  paid  to  the  treasurer  of  the  old  county 

I'.  Brighton,  S3  Wis.  550 ;   Ratterman  were  held  recoverable  as  a  payment  to 

p.  American  Express  Co.,  49  Ohio  St.  a  public  officer,  under  color  of  hU  office, 

60S:   SimoQson   v.   West    llarrison,   5  after  his  authoritv  had  ceased.      Fre- 

Ind.  App.  45g.  moni,  etc.,  R.  Co.'  v.  Holt  County,  18 

I.  See  Payments,  vol.  12,  pp.210,  Neb. 743. 

122.  t.  Santa  Rosa  Bank  -a.  Chalfant,  51 

.  Where    a    property    owner    was  Cal.  170;  Mills  v.  Austin,  (3  Cal.  379; 

.    ,.._....,.. =__     (,_     S3CB1.37      "    - 

....                      =  ,                  .  J  Cal.  3S0,    .       .„. 

actual  cost,  paid  the  whole  in  refUnce  v.   Santa   Cruz   County,  6S   Cal.  141 ; 

upon     fraudulent    misrepresentations  Grimley  v.   Santa    Clara   County,   68 

by  the  city  ol!icers,  such  payment  was  Cal.  575 ;  Tatum   v.  Trenton,  St   Ga. 

held  not  to  be  voluntary.     Harrison  11.  468;   Si.  Joseph  County  v.  Ruckman, 

Milwaukee,  49  Wis.  247.  57  Ind.  96  (a  case  not  within  the  slat- 

S.  Taxes   paid   through    mistake  of  ute);    Dickinson   County   v.   National 

fact  at  to  the  ownership  of  real  estate,  Land  Co.,  23  Kan.  ig6 ;  I.ouisvltle,  etc., 

may  be  recovered  from  the  real  owner.  R.  Co.  v.  Hopkins  County,  87  Ky.  608; 

Fenton   -u.  Way,  40  Iowa  196 ;  Union  Walker  v.  St.  Louis,  15  Mo.  563 ;  Wll- 

R.  Co.r.Skinner,9Mo.App.l89.    But  cox  u.  New  York,  53  N,  Y.  Super.  Ct. 

not  from  the  county.     Scott  v.  Chick-  436;   People  v.   Brlnckerhoff,  40   Hun 

a«w  County,  53  Iowa  47.  [N.     Y.)    381;     Meylert    v.    Sullivan 

Some  courts  have  held  a  mistake  as  Countv,  19  Pa.  St.  181 ;  McCrickart  v. 

to  the  legality  of  a  tax,  as  being  In  the  Plttsbirgh,  88  Pa.  St.  133;  Babcock  v. 

nature  of  a  mistake  of  fact,  in  so  far  as  Fond  du   Lac,   58   Wis,  330;  Oceanic 

to  warrant  a  recovery   of  the   money  Steam  Nav.  Co.  v.  Tappan,  16  Blatchf. 

paid.     Louisville  w.  Anderson,  79  Ky.  (U,  S.)  196;  Liltle  v.  Bowers,  134  U. 

334;  Newport  V.   Ringo,  87  Ky.  63s;  S.  S47-     And   if  taxes   are  voluntarily 

Torbitt  V.  Louisville  { Ky.  1887),  4  S.  paid  by  a  claimant  of  real  estate  whose 

W.  Rep.  34« ;  Delano  v.  New  York,  31  title  is  subsequently  adjudged   invalid, 

Hun  (N.  Y.)   144;  Wooley  v.  Staley,  he  cannot  recover  them  from  the  suc- 

39  Ohio  St.  354.  cessful  claimant.    Garrigan  v.  Knight, 

But  the  contrary  has  been  held  in  47  Iowa  535. 

Letter  r.  Baltimore,  39  Md.  415 ;  Brad-  Wherea  non-resident  holder  of  certain 

ley  V.  Laconia  (N.  H.  1S90),  20  Atl.  city   bonds  was   illegally  assessed    for 

Rep.  331;  Custin  v.  Vlroque,  67  Wis.  them,  and  the  banks  where  the  Interest 

314,  was  payable  deducted  the  tax  from  their 

In    Hubbard   r.   Hickman,  4   Bush  remittance  to  him,  he  not  objecting  for 

(Kj.)  204,  and   Galveston  County   v.  several  years,  this  was  held  equivalent 

Gorham,  49  Tex.  379,  the  foct  that  the  to   a  voluntary  payment   on   his   part, 

miitake  was  one  of  law  was  held  a  de-  Baltimore  v.  Hussey,67  Md.  in. 

feme  where  the  taxes  had  been  paid  If  theduresiberemovedby  apromiae 


liable  for  only  half  the  cost  of  laying     Merrill  v.  Austin,  J3  Cal.  379*  De  Fre- 
'1   pipes,  but,   not   knowing  the     mery  f.  Austin,  53  Cal.  3&0;  Younger 
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restrained,*  even  protest  being  immaterial,*  except  in  those  states 

where,  by  the  statute,  payment  under  protest  is  made  sufficient 
to  entitle  the  taxpayer  to  recover.'     In  the  other  states  actual 

not    be   recavered    back.      Galveston 
CItj  Co.  V.  GalvcBton,  tfi  Tex.  486. 
j,_.  _..  ^  .  J.  The  J/awacAxje/^  statute  require* 

That  the  levy  or  asseBBmenl  was  in  the  protest  to  be  in  writing.     An  oral 

violation  of  the  statute  docB  not  alter  protest  i«  insufficient,  even  though  the 

the  case.     McGehee   v.  Columbus,  69  treasurer  has    instructed  the   clerk   to 

Ga.  581 ;  People  v.  Miner,  46  111,  374.  make  a  note  of  all  protests,  written  or 

in  Galveston  v.  Sydnor,  39  Tex,  336,  oral.     Knowlcs   v.   Boston,   129  Mass. 

however,  It  was  held  that  it  would  be  551,     But  if   the  taxpayer   writes  the 

"contrary   to   good  conscience  "  for  a  protest  across   the   face  of  his  tax  bill, 

city  to  retain  money  collected  as  taxes  and  presents  that  to  the  collector,  but 

under  an  ordinance  not  authorized  by  does  not  leave  it  with  him,  it  Is  suffi- 

Its  charter,  and  that  therefore  an  action  cient.     Borland  v.  Bolton,  133  Mass.  So. 

would  lie  to  recover  money  so  collected,  The  taxpayer  need  not  resist  the  col- 

whether    paid    under    duress    or    not.  lector,  nor  resort  to  any  other  remedies. 

This  case  seems  to  be  clearly  at  vari-  McGee  v.  Salem,  149  Mass.  338. 

ance  with  the  usual  doctrine.  If  he  be  taxed  by  two  municipalities. 

That  the  law  under  which  the  tax  the  taxpayer  cannot  file  a  bill  In  equity 
was  collected  was  afterwards  declared  to  determine  In  which  one  he  Is  prop- 
unconstitutional  in  some  other  case,  erly  taxable;  he  should  pay  under  pro- 
does  not  make  the  payment  less  votun-  test  and  sue.  Macy  v.  Nantucket, 
tary.     Taylor  ti.  Board  of  Health,   31  lai  Mass.  351. 

Pa.  St,  73;  San   Francisco,  etc.,  R.  Co.  The  statute  does  not  apply  to  cases 

V.  Dinwiddle,  8  Sawyer  (U.S.)  313.  of   overvaluation   or    overtaxation,    if 

But  where  the  taxpayer  himself  sub-  the   taxpayer  was  properly  taxable  at 

sequently  succeeds  In  having  the  assess-  all.    The  remedy  in  such  a  case  is  by 

ment  set  aside  by  a  judicial  decision,  application  for  abatement,  as  It  was  be- 

this   has  been   held  to  do   away   with  fore  the  statute  was  passed.     Bourne  v. 

the  voluntary  character  of  his  payment,  Boston,  a  Gray   (Mass.)  494;   Lincoln 

he  having  "pushed  his  claim  to  a  sue-  t>.  Worcester,  8  Cush.  (Mess.)  5^;  Sal- 

cessful  result."    Jersey  f.  Riker,  38  N.  mond   v.    Hanover,   13   Allen   (Mass.) 

J.  L.  JlS-  "9;  Hicks  V.  Westport.  130  Mass.  478; 

VolnntUT   PaymMit    by   EtoalYBr.—  Boston  Mfg,  Co.  v.   Com.,  144   Mass. 

Where  the  receiver  of  a  railroad  com-  59S ;  Richardson  i'.   Boston,  14S  Mass, 

pany,  pending  a  foreclosure  sale,  paid  508;  Norcrossf.  Milford,  150 Mass.  237. 

taxes,  the  amount  of  which  were  al-  Hence,  where  one  partner  paid  under 

lowed  to  him  by  the  court  without  ob-  protest  the  amount   of  a   tax  assessed 

}ectlon,  the  purchasers  of  the  railroad,  against  his  firm  after  its  dissolution,   it 

who  had  been  parties  to  the  suit,  were  was  held  that  he  could   not  recover  It 

not  allowed  to  recover.     Norfolk,  etc.,  back,  unless,  at  the  date  of  the  assess- 

R.  Co.  V.  Smyth  County,  87  Ga,  521.  ment,  the  firm's  affairs  had  been  wound 

1.  One  who  cannot  recover  back  the  up  or  it  had  no  taxable  property  re- 
money  paid  as  a  lax  will  also  be  un-  maining  undisposed  of.  Oliver  v.  Lynn, 
able  to  restrain  its  application  to  the  130  Mass.  143. 

object  for  which  the  tax  was  levied.  And  the  question  of  the  invalidity  of 

Babcock  v.  Pond  du  Lac,  58  Wis.  330,  a  sewer  assessment,  on  account  of  the 

9,  Raisler  v.  Athens,  66  Ala.  194;  omiasi  on  therefrom  of  persons  benefited 
First  Nat  Bankof  Americusi'.  Ameri-  by  the  sewer,  cannot  be  tried  in  an  action 
cus,  68  Ga.  119;  People  T>.  Miner,  46  111,  to  recover  the  money  paid.  Kelso  r. 
374;  Conkllng  v.  Springfield,  131  111.  Boston,  120  Mass.  297. 
4W);  Whitbeck  I/.  Minch,  4S  Ohio  St,  The  Michigan  statute  allows  re- 
am; Georgetown  College  c  District  covery  from  a  township  within  thirty 
of  Columbia,  4  MacArthur  ID.  C]  43,  days  after  protest,  if  the  tax  be  illegal 

Even  where  the  payment  under  pro-  for  the  reasons  specified  in  the  protest. 

test  is  made  in  pursuance  of  an  agree-  The  protest  is  a  mere  notice,  and  a 

ment    that    the    taxpayers'  rights    and  copj'    may    be    evidence    if    service   be 

their  assertion  in  the  courts  shall  not  proved.     Michigan   Land,  etc.,  Co.  v. 

be  prejudiced  by  such  payment,  it  can-  Republic,  65  Mich,  618. 
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duress  is  essential,*  and  if  the  tax  or  assessment  be  demanded  by 
an  officer  who  has  in  his  possession  at  the  time  a  warrant  in  the 
nature  of  an  execution  against  the  taxpayer's  property,  so  that  he 
can  only  protect  himself   by  paying,  this  is  held  to  constitute 


time  rrom  which  the  ainount  ma^  be  But   it   h«s   been   held  that   If  that 

recovered.      White    i'.   MiUbrook,    60  which  is  not  distrainable  be  distrained 

Mich.  531.  and  advertised  tor  sale,  pajment  of  the 

""           ■   '     "      "      to  excessive  tax-  tax  to  avoid  sale  is  voluntary.    Sowle» 

I   V.    Oscoda,  ■  77  v.  Soule,  59  Vt,  131.     And  pajment  to 
avoid  an  action  or  prosecution,   where 

"  Pftld  under  the  Invaliditj  of  the  law  would  be  a 

protest  to  protect  property  from  being  defense,  is  not  under  duress.    Maxwell 

sold,  and   on  account   of    taxes  being  v.  San  Luis  Obispo  County,  79CBI.  466. 

illegal "  is  sufficiently  specific  where  the  Payment  of  a  tax  to  avoid  an  im- 

cUim    is    that    the   taxes   are   wholly  pending  sale,    after    an    unsuccestful 

illegal,    and    not    merely   so   in  some  application  for  an  injunction  against 

special  point.   Whitney  v.  Port  Huron,  the  sheriff,  is  not  voluntary.     Shaw  v. 

W  Mich.  368.  Allegheny,  115  Pa.  St.  46. 

The  Nebraska  statute  requires  that,  Payment    before  legal  proceedings 

before  suit  can  be  brought  against   a  are    begun,    though    after  they   have 

county  treaGurer,  demand  must  be  made  been  authorized,  is  voluntaiy-   Barrett 

of  all  the  treasurers,  Etate,  county,  dis-  v.   Cambridge,  to  Allen   (Mass.)  48; 

trict.  etc..  to  whom  the  money  was  to  Wilaon  r.  Pelton,  40  Ohio  SL306.  And 

be  distributed.    Burlinelon,  etc.,  R.  Co.  so   of    payment    prior    to  a    demand, 

I'.  Buffalo  County,  14  Neb.  51,  which  was  an  essential  prerequisite  to 

The  statute  covers  the  case  of  local  a  seizure.     Conkling  v.  Springfield,  19 

occupation  taxes.    Caldwell  v.  Lincoln,  III.  App.  167. 

19  Neb.  ^69.  Threats  of  ia!e,  of  legal  proceedings. 

The  7«niiej.tre  statute  providing  for  orof  adding  costs, donot  constitute  du- 
action,  within  thirty  days  of  the  time  ress.  Buchnall  v.  Story,  46  Cal.  595; 
of  payment,  to  recover  "illegal "  taxes,  De  Baker  v.  Carlllo,  ja  Cal.  473;  De 
has  been  held  not  to  apply  to  an  uncon-  Fremery  v.  Austin,  J3  Cal.  379; 
Btitutlonal  tax,  such  a  Ux  being  void.  Vanderbeck  v.  Rochester,  46  Hun  (N. 
U.  S.  Express  Co.  V.  Allen,  39  Fed.  Y.)87;  Taylor  t/.  Board  of  Health,  31 
Rep.  713.  A  judgment  for  a  tax  under  Pa.  St.  73.  A  fortiori,  payment  of  a 
this  statute  has  precedence  over  other  tax  is  voluntary,  although  under  pro- 
claims upon  the  county  treasury.  Shel-  test,  when  made  before  such  threats 
don  V.  Flatt,  139  U.  S.  591.  have  been  made.     Woodland  Bank  v. 

The     Wisconsin   statute    applies   to  Webber.  53  Cal.  73. 

school -district-  taxes,   though    not  ex-  Threats  either  before  or  after  tale,  to 

pressly  mentioned  therein.    Matleson  execute  a  tax  deed,  which,  being  void 

V.  Rosendale.  37  Wis.  sjc.  upon  its  face,  would  not  cloud  the  title, 

1.  On  the  question  of  what  constl-  do  not  constitute  duress.  De  Fremery 
tutei  such  duress  as  will  give  a  tax-  v.  Austin,  33  Cal.  379;  Shane  v.  St, 
payer,  who  pays  under  protest,  the  Paul, 16  Minn.  543.  A  mereassertion  by 
right  to  recover,  the  courts  of  the  dif-  city  officials  that  they  have  power  to 
ferent  states  are  not  altogether  In  har-  require  payment,  is  not  duress.  Holder 
mony.  In  general  it  may  be  said  that  v.  Ga1ena,'i9  III.  App.  409.  But  under 
a  payment  made  to  avoid  an  actual  certain  circumstances  threats  may 
levy  and  sale  of  the  taxpayer's  prop-  amount  to  compulsion.  Magnolia  v. 
erty,  Is  made  under  duress,  Howard  Sherman,  46  Ark,  35B;  Cade  v.  Per- 
f.  Augusta,  74  Me.  79;  Lyonv.  Guth-  rin,  14  S,  Car,  1.  £■  ff-,  where  the 
ard,  51  Mich.  71:  Bruecher  v.  Port  collector,  having  repeatedly  demanded 
Chester,  31  Hun  (N.  Y.)  sjo;  Dutchess  the  tax,  threatens  to  shut  up  the  tax- 
County  Mut.  Ins.  Co.  V.  Poughkeep-  pBycr'i  shop.  Vicksburg  v.  Butler,  j6 
sie  (Supreme  Ct.),  4  N.  V.  Supp,  93;  Miss,  71. 

Grim  V.  Weissenberg,  57  Pa.  St,  433;  A  demand  for  the  tax,  accompanied 

Galveston     Gas     Co.     v.     Galveston  by  a  threat  of  Immediate  and  effectual 

County,  54  Tex.  387 ;    Allen  v.  Bur-  enforcement,  to  held  to  be  duress  in 
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duress.*     Payment  of  the  tax  is  not  considered  voluntary  when 
necessary  to  clear  the  title  to  real  estate.* 

To  warrant  a  recovery,  the  tax  must  be  itself  illegal,  or  at  least 
illegally  assessed,  and  not  merely  irregularly  so,'  and  no  right  of 


,  Michigan.     Tint  Nat.   Bank  u.   Wat-     and    this   ^ 


kins,  21  Mfch.  483. 

1.  WilUamG  -v.  Corcoran,  46  Cal. 
556;  Smith  T.  Farrellj,  ja  Cal.  77 ;  At- 
-water  v.  Woodbrtdre,  6  Conn.  213; 
Adam  v.  Litchfield,  10  Conn.  117; 
Mills  V.  Hopkinsville  (  Kt.  1889),  11  S. 
W,  Rep.  776;  Amesbury  Woollen,  etc., 
Mfg.  Co.  V.  Amesburj,  17   Mass.  461  ' 


Shurtliff,  7 


Hui 


from  disposing  of  his  property  till  pay- 
ment was  made.  It  had  previously  been 
held  (Bank  of  the  Commonwealth  v. 
New  York,  43  N.  V.  184),  that  the  a»- 
BcssmenC  Itaelf  was  in  the  nature  of  a 
judgment  which  the  taxpayer  was  le- 


'.  Dorchester,  4  Pick.  (Mass.)  gaily  bound  to  pay,  and  had  r 

361 ;     Preston     v.    Boston,    11     Pick,  meant  of  reatsting,  and  hence  that  pay - 

(Mass.)   7;   Perry  v.  Dover,  13  Pick,  mentondemandoftheproper authority 

<Mass.)  306.  was  not  voluntary.    This  view  was  fol- 

But  in  Union  Pac.  R.  Co.  v.  Dodge  lowed  in  Union  Bank  v.  New  York,  51 
County,  98  U.  S.  541,  it  was  held  that  N.  Y.  638,  reverting  51  Barb.  (N.  Y.) 
where  warrants  were  issued  to  the  159,  where  the  plaintiflfs  had  paid  on 
county  treasurer,  directing  him  to  being  notified  by  Che  officer  in  charge 
seize  and  sell  personal  property,  upon  oflhecollection  that  in  the  event  of  non- 
default  In  the  payment  of  taxes  upon  payment,  a  warrant  would  be  issued  to 
certain  lands,  bnt  he  made  no  special  collect  the  same,  but  no  warrant  had  is- 
effort  to  do  BO,  payment  waa  voluntary,  sued.     It  seems   difficult  to  harmonize 

In  Boston,  etc..  Glass  Co.  v.  Boston,  these  cases. 
4  Met,  (MajB.)   181,  it  was  held   that         Where  it  became  the  immediate  duty 


where  the  collector  has  1 
warrant  in  the  form  prescribed  by  law, 
payment  H  compulsory,  and  that  pro- 
test is  only  essential  to  the  recovery  of 

In  Chicago  v.  Fidelity  Sav.  Bank, 
1 1  III.  App.  i6c,  and  Dunnell  Mfg.  Co. 
V.  Newell,  15  R.  I.  333,  it  is  stated  that 
the  mere  fact  that  the  collector  has  a 
warrant  does  not  make  the  payment 
compulsory,  as  he  may  not  execute  it, 
but  proceed  at  law;  but  in  the  opinion 
in  the  latter  case  it  was  stated  that  if 


payment    he   made   i 


of  the  county  treasurer,  however,  if  Ilie 
tax  were  not  pafd,  to  Issue  a  warrant  to 
the  sheriff  to  levy  upon  and  sell  the  tax- 


Co.  V.  Wyandotte  County,  16  Kan.  J89. 
To  the  same  effect,  Preston  v.  Boston, 
12  Pick.  tMass.)  7. 

a.  State  V.  Nelson,  41  Minn,  u; 
Vaughn  v.  Port  Chester,  43  Hun  (N, 
Y.)  437;  Stephan  v.  Daniels,  27  Ohio 
St.  S17. 

"    Stephenson  County  v.  Manny,    ' 


may  be  recovered  back.     The  • 
is  not  very  clear. 

The  mere  fact  that  the  taxes  are  in- 
cluded in  the  delinquent  list  does  not 
make  payment  compulsory,  especially 
when  the  taxpayer  has  no  land  on 
which  they  would  be  a  lien.  Dear  v. 
Varnum,  60  Cal.  86. 

It  has  been  held  in  PtHniyh'ania, 


:   protest,   it     111.  160;  Chicago  i^.  Fidelity  Sav.  ^nk, 


111.  App.  165.  See  India 
under  statute  cited  in  note  snfra;  Wil- 
liams V.  School  Dist..  ai  Pick.  (Mass.) 
7S  ;  Rogers  v.  Greenbush,  j8  Me.  39a; 
Sanson  i'.  Haverhill,  60  N.  H.  2l8; 
Matter  of  New  York  Catholic  Protect- 
ory. 8  Hun  (N.  Y.)9i. 

Where  a  tax  payable  in  labor  was  as- 
money  tax,  without  thestat- 


though  by  a  divided  court,  that  the  od-  ulory  notice  and  demand,  the  remedy 

vertisement  of  land   for   sale  for  the  was  held  to  be  against  the  assessor  for 

taxes  is  not  duress.     Union  Ins.  Co.  t.  damages  sustained.    Hayford  r.  Belfast, 

Allegheny,  loi  Pa.  St.  350.  69  Me.  63. 

In  Bailey  v.  Buell,  50  N.  V.  662,  re-         Where    a  county  auditor  increased 

veriing  $1)  Barb.   (N.  Y.]   158,   it  was  the  assessment  of  certain  property  as 

held  that  the  order  of  a  county  judge  listed,  this  wat  held  to  be  a  revaluation, ' 

that  a  tax  should  be  paid,  was  In  the  na-  not  an  assessment,  of  omitted  property, 

ture  of  a  judgment,  and  nugatory  with-  and  as  the  auditor  could  not  revalue,  a 

out  further  action,  bo  that  payment  in  recovery   was   had.      Douch   v.   Lake 

compliance  therewith  was   voluntary  ;  County,  4  Ind.  App.  374. 
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action  arises  from  the  fact  that  the  proper  ofRcers  have  agreed  to 
refund  a  tax  voluntarily  paid,  and  not  of  itself  illegal  and  void.* 
If  the  amount  of  an  illegal  tax  be  actually  collected  by  distress 
and  sale  of  personal  property,  it  can  of  course  be  recovered  back, 
as  the  question  of  duress  does  not  arise,'  and  if  the  owner  of 
land  sold  for  illegal  taxes  redeems  it,  it  has  been  held  that  he  can 
recover  the  redemption  money,'  though  in  some  cases  the  redemp- 
tion has  been  regarded  as  a  voluntary  payment.* 

In  Minnrioia,  it  has  been  held  that     Iowa  757,  lucli  redemption  was  held 
the  taxation  of  property  properly  tax-     to  bring-  the  case  within  the  fovia  %\Mt- 

able  elsewhere,  was  erroneoui,  but  not     ute   (Rev.  Code,  1888,   4  870),  but   in 


roid,  so  that  the  taxpayer  should  have     Sear«  v.  Marshall  Countj,  V)  Iowa  603, 
....  ..  ....  ....  ^]^  f 


o  have  the  error  corrected,  and  where    the   land   was  sold   for    taxes 

could   not    recover    the    money   paid,  which  had  already  been  paid.  It  was 

Clarlte  v.  Steams  County,  47  Minn.  5<i.  held  that  the  owner  should  have  pro- 

In  Swift  1'.  Poughkeepsie,  37  N.  V.  ceeded  against  the  holder  of  the  cer- 

511,  it  was  held  that  where  both   the  tificatc  or  tax  deed,  to  have  these  in- 

person   and  the  property  taxed  were  struments  canceled, 

within  the  jurisdiction  of  the  taxing  In  P^XHjty/vaMi'a,  redemption  money 

authority,  the  fact   that  some  of   the  paid  for  land  illegally  sold  for  a  tax 

property  taxed  was  exempt,  did  author-  levied  a  second  time,  may  be  recovered, 

iie  an  action  against  the  county  or  mu-  Clapp  v.  Pinegrove,  138  Pa.  St.  35. 

nlclpallty  for  erroneous  tax  after  it  was  Purchase,  from  the  county's  assignee, 

paid — that  the  remedy  was  by  ctrtio-  of  the  outstanding  certllicates  and  the 

rirri',  writ  of  error,  or  application  to  the  taking  of  quit-claim  deeds  for  lands 

legislature.    In  Newman  v.  Livingston  conveved    to    him  by  tax  deed,   have 

County,  45  N.  Y.  676,  it  was  attempted  been  field   in  Wiiconsin  not  to  constl- 

to  extend  this  limitation  of  municipal  tut e  a  voluntary  redemption,  and  hence 

responsibility   to   a   compulsory   pay-  in   such  case   the  owner   can  recover 

ment  of  a  tax  due  trom  a  former  occu-  under  the  statute.     Marsh  f,  St.  Croix 

pant  ol  the  taxpayer's  premises,  a  tax  County,  4]  Wis.  355. 

void  as  to  the  latter;  but  the  Court  of  Payment,  after  sale  of  land  for  an 

Appeals,   rtvtriing  i  Lans.    (N.   Y.]  assessment  (or  an  Improvement  after* 

476,  declared  that  in  such  a  caie  a  re-  wards  abandoned,  has  been  held  not 

covery  could  be  had  aninst  the  county  voluntary,  even  when   made  after  the 

or  municipality  that  had  received  the  abandonment.     Valentine  v.  Sl  Paul, 

money.  34  Minn.  446. 

In  Bank  of  Com.  v.  New  York,  43  4.  Sears  f.  Marshall  County,  59  Iowa 

N.  Y.  1S4,  It  was  held  that  money  paid  603.    See  last  note, 

fora  tax  erroneously  assessed  could  be  In  Shane  v.  Si.  Paul,  36  Minn.  543, 

recovered  back  where  the  assessment  where  the  sale  was  under  a  void  tax 

was,  after  the  payment,  annulled  on  judgment  and  the  owner  had  full  knowl- 

tirtiorari.  edge  of  the  character  of  the  sale  and  the 

A  tax  collected  without  any  assess-  facts  affecting  its  validity,  he  could  not 

ment  whatever  may  be  recovered  back,  recover  the  money  paid, 

Shewalter  i'.  Brown,  35  Miss.  433.  In   Phillips   v.  Jefferson   County,   5 

1.  Lyons  ti.  Cook,  g  III.  App.  543.  Kan.  412,  certain  Indian  lands,  not  le- 

9.  Hennel  v.  Vanderburgh  County,  gaily   taxable,  were   assessed  and  sold 

13a  Ind.  33 ;  Sumner  v.  Dorchester,  4  for   taxes.    One  who  had   title  to  the 

Rck.  <MaRs.)  3(11:  Inglee  v,  Bosworth,  land,  paid  the   taxes,  though  denying 

%   Pick.   (Mass.)   498;    Dow   -a.    First  their  legality,  in  order  to  prevent  tax 

Wrlsh,  5  Met.  (Mass.)  73.  deeds  from  being  Issued.  This  payment 

But  II  the  payment  be  in  satisfaction  was  held  to  be  voluntary,  the  court  say- 
of  a  judgment  lor  taxes,  it  cannot  be  ing,  "  The  money  was  not  paid  on  corn- 
recovered  until  the  judgment  Is  set  pulsion  or  extorted  as  a  condition.  A 
aside.  First  Presbyterian  Church  v.  tax  deed  had  been  due  for  nearly  two 
New  Orleans,  30  La.  Ann.  359.  rears.     Had  the  plaintiff  desired  to  lit- 

S.  In   Brownlee  v.  Marlon  County,  Igate  the  question,  he  could  have  done 

53low«487,  and  Parker  K.Cochran,  64  so  without  payltig  the  money;  even  had 
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If  a  tax  be  partly  illegal,  and  the  illegal  portion  can  be  sepa- 
rated, it  may  be  recovered  if  paid  under  duress,  provided  the 
legal  tax  be  first  tendered  and  refused.^  No  recovery  will  be 
permitted  in  cases  of  overvaluation,  where  the  taxpayer  neglected 
to  pursue  his  ordinary  remedies  before  payment  ;*  but  in  the  case 
of  illegal  taxation,  no  proceeding  to  set  aside  the  assessment  is 
necessary,' 

The  protest  made  should  be  sufficiently  definite  to  notify  the 
tax  collector  of  the  illegality  which  the  taxpayer  claims  to  exist  ;* 
but  it  need  not  state  facts  of  which  he  has  notice.'  Prior  demand 
for  repayment  is  required  by  statute  in  some  states,*  but  this  is 
exceptional.' 

The  action,  which  under  common-law  pleading  is  one  of 
assumpsit^  may  be  maintained  against  the  county,  town,  city, 

a  deed  been  made  out  on  the  tax  cer-  obligation  on  them,  nor  anj  lien  on  the 

tificate,  it  would  have  been  set  aside  b/  building.  McGee  v, Salem,  149  MaBt.138. 

appropriate   proceedings.     There    was  The  fact  that  a  city  charter  givea  ■ 

no  legal  ground  for  apprehendlr^  any  right  to  appeal  from  a  tax  atscsBment, 

danger  on  the  part  of  the  plaintifL"  does  not  prevent  an  action  to  recover  a 

In  Wabaunsee  County  v.  Wallier,  8  tax  paid  in  reliance  on  fraudulenl  mis- 
Kan.  4]i,  it  was  heUi  in  a  similar  case,  representations.  The  former  remedy 
that  not  even  illegal  interest  paid  on  isnot exclusive.  Harrisoni-.MIlwaukee. 
the  taxes  could  be  recovered  back.  49  Wis.  347. 

In  Lamborn  -v.   Dickinson    County,  >.  Bruecher  v.  Fort  Chester,  loi  N. 

97  U.S.  181,  the  owner  had  full  knowl-  Y,   340;  Ross   v.  Cayuga  County,  3S 

edge  of  the  facts,  but  was  misled  by  an  Hun   (N.  Y.)   30;  Galveston  Gas  Co. 

erroneous  decision  of  the  state  supreme  v.  Galveston  County,  54  Tes.  387;  7> 

court  (afterwards  reversed  by  the  U,  S.  Tex.  509, 

Supreme   Court),  and   in  consequence  t.  Meek  v.  McClure,  49  Cal.  614. 

redeemed  the  property.    The  redemp-  A  protest  that   "  the   lands  are  un- 

tion  was  held   lo  t«  voluntary,  as  there  equally  and  unjustly  assessed,  and  the 

was  no  al)solute  necessity  for  It.  township  and  highwaj-  taxes  are  iti^al 

1,  Bank  of  Mendocino  v.    Chalfant,  and  unjust,"  is  insufficient.     Peninsula. 

SI  Cal.  47[.  Iron  Co.  -u.  CrysUl  Falls,  60  Mich.  79. 

In    Michigan,  this  may  be  done  in  8.  Smith  f.  Farrellv,  51  Cal.  77. 

the  case  of  a  tax  properly  levied  but  ex-  If  payment  t>e  resisted    because  the 

eesgive.      Lake   Superior   Ship   Canal  property  taxed  is  outside  the  limits  of 

Co.  v.  Thompson,  56  Mich.  493.  the  taxing  district,  a  general  protest  is. 

9.  Hemingwey    v.  Machias,   33  Me.  sufficient,  as  the  collector  is  bound   to- 

445 ;   Walte   v.  Princeton,  66  Me.  315 ;  know  the  limits  of  his  district.     Mason 

Huggins  V.  Hinson,  Phill.  G.  (N.  Car.)  v.  Johnson,  51  Cal.  611. 

116;   Wharton   ti.  Birmingham,  37   Pa.  6.  In.A''iiWi  C<iro/raii,ademand«ith- 

St.  371;  Cloud  V.  Norwich,  57  Vt.  448;  in  thirty  days  of  payment  is  required 

Stanler  v.  Albany  County,  ill   U.  S.  in  all  cases,  and    the   fact   that  it  has. 

(Jj;  Williams  v.  Albany  County,  lu  l>een  made   must  appear  in  the   com- 

U.  S.  1541  Balfour  v.  Portland,  iS  Fed.  plaint.  Richmond,  etc.,  R.  Co.  i>.  Reids- 

Rep.  73a  ville,  109  N.  Car.  494. 

As  to  recovery  after  unsuccessful  ap-  T.  Arapahoe   County    r.   Cutter,    j 

plication  to  board  of  review,  see  James  Colo.   349;    Babcock  v.    Granville,  44. 

V.  New  Orleans,  19  La.  Ann.  109.  Vl.  335. 

But  where  a  tax  was  assessed  against  a  «.  Garland  County  v.  Gaines,  47  Ark. 
former  owner  of  a  building  (assessed  55S;  Phelps  v.  Thurston,  47  Conn. 
separately  from  the  land),  the  fact  that  477;  Boston,  etc.,  Glass  Co.  i>.  Boston, 
he  never  petitioned  for  abatement,  was  4  Met.  (Mass.)  189;  Loud  v.  Charles- 
held  not  to  affect  the  subsequent  own-  town,  99  Mass.  :oS;  Grand  Rapida. 
ers'  right  to  recover  the  tax  paid  them  v.  Blakely,  40  Mich.  367;  Daniels  e. 
under  protest,  there  being  no  personal  Watertown,  55  Mich.  376;  Greene  f. 
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or  other  municipality  that  has  received  the  money,*  or  against 
the  collector,  if  he  still  retains  it,*  or  has  been  notified  not  to  pay 

Mumford,    t,    R.   1.   471;   St.    Mark's  paid    the    taxei,  they    being    illegal. 

Church   V.  Tripp,   14  R.  I.  307;  Bab-  Loring  r,  St.  Louis,  10  Mo.  App.  414. 

cock  V.  Granville,  44  VL  335;  Brown  Theaction  lieBagainstacountj.  town, 

V.  Greenhow,  80  Va.  118.  city,  or  other  municipality,  only  when 

Under  code  practice,  the  action   is  its  treasurer  haa  received  the  money 

still    essentially     an    action    at    law.  for   lis   own   purposes.     Thus  a  town 

Turner  v.  Altliaus,  6  Neb,  54;  Rug-  can  be  sued  only  (or  town  taxes  paid 

gles  V.  Pond  du  Lac,  ^3  Wis.  436.  into  the  town  treasury.     Slack  v.  Nor- 

If  the  tai  be  void  in  part,  assHmfsii  wich,  31  Vt.  818. 

lies  to  recover  the  void  portion,   but  It  cannot  be  sued  for  money  In  the 

not  the  costs  of  serving  the  warrant,  hands  of   a   township  treasurer  for  a 

Torrey  Ti.  Millbuiy,  ]i  ^ck.  (Mass.)  64.  ditch  tax,  such  tax  not  being  a  town- 

1.  Baker  v.  Allen,  11  Pick.  [Mass.)  ship   affair.      Camp   v.   Algansee,   50 

382 ;  Dorr  T.  Boston,  6  Gray  (Mass.)  Mich.  4. 

131 ;  Boston,  etc..  Glass  Co.  v.  Boston,  If  a  county  treasurer    receiver  the 

4  Met.  (Mass.)  1891  Loud  v.  Charles-  proceeds  of  an  illegal  tax  for  the  bene- 

town,99Mass.  108;  Daniels  i^.  Water-  lit  of   school   districts,   the   action   is 

t  against  the  county 

mford,  commissioners.      Pawnee    County    v. 

■  - "..Co.,  31  Kan.  748. 

en  held  in  JVeiu  Tork, 

agreement    between    it   and    the  cof-  that  illegal  taxes  collected  In  a  town  (a 

lector.     Loring  v.  St,   Louis,   10  Mo.  species  of  a  municipality  not  having  a 

App.  414.  treasurer)  and  paid  over  to  the  county 

In  Wyoming,  money  received  by  a  treasurer  and  partly  applied  by  him, 
county  can  only  be  recovered  by  an  could  not  be  recovered  back.  Roches- 
action  against  the  county  treasurer,  a  ter  v.  Rush,  80  N.  Y.  30a,  reverting 
county  not  being  a  raunicipal  corpora-  15  Hun  (N.  Y,)  139. 
tion  within  the  meaning  of  the  statute  And  in  lo-aa,  a  county  is  not  liable 
authorizing  a  recovery  from  such  for  money  collected  from  illegal  taxes, 
bodies.     Powder  River  Cattle  Co.  v.  paid  into  the  county  treasury,  not  for 

Johnson  County  (Wyoming,  1S91),  19  county   purposes    generally,   but    for 

'ac.  Rep.  361.  particular  funds  to  which  the  tax  was 

It  must  be  proved  that  the  author-  apportioned    when     collected,    e.    g., 

Ized  officer  of  the  body  sued   received  township  taxes  for  roads,  schools,  etc., 

the    money,     whether     paid    to    him  except   to  the  extent  of   these   funds 

directly  or  through  a  collector.    Chi-  remaining  in  the  treasury.     Stone  v. 

cago  I'.  Fidelity  Sav.  Bank,  11  111,  App.  Woodbury  Count)-,  51  Iowa  jai ;  Iowa 

i6c:  Smith  v.  Readfield,  37  Me,  145.  R,  Land  Co.  v.  Woodbury  County,  64 

If  a  county  directs  and  empowers  a  Iowa  312. 

person  to  collect  and  receive  taxes  for  But  in  Afiriigai,  a  township  is  liable 

it,  a  collection  made  by  such  person  Is  to  one  who  has  been  forced  to  pay  an 

received   bv    the   county.      Galveston  illegal  tax,  even  though  (he  money  has 

County  v.  &alveston  Gas  Co.,  71  Tex.  lieen  paid  away  on  highway  and  school 

509.  orders.     Byles  v.  Golden,  51  Mich. 611. 

If  a  tax  levied  by  a  city  be  paid  to  an  In  Comnectieut,  It  Is  held  that  where 
officer  acting  under  color  of  municipal  the  money  of  a  town  ii  illegally  appro- 
authority,  and  be  received  by  the  city,  prlated  by  a  voteof  the  town,  an  injunc- 
It  cannot  defend,  in  an  action  to  re-  tion  will  lie.  The  legal  remedy,  by  a 
cover  illegal  taxes  paid,  on  the  ground  suit  to  recover  back  the  tax  paid,  Is  not 
that  the  money  was  not  to  be  used  for  adequate.  Webster  v.  Harwlnlon,  31 
municipal  purposes.  Grand  Rapids  v.  Conn.  131. 
Blakety,  40  Mich.  367.  1.  HardesCy  v.  Fleming,  ,s7  Tex. 39;; 

Where  a  county  collector  had  paid  Brown  v.   Greenhow,  80   Va,    118.    If 

certain   taxes    into   the  county   court  the  county  supervisors  have  paid  over 

pending  litigation  as  to  their  legality,  the  proceeds  of  an  illegal  railroad  aid 

and  on   the  separation  of  a  city  from  tax,  it  cannot  be  recovered  from  them 

the  county  the  fund  nas  paid  over  to  (Butler   v.   Fayette  County,  46  Iowa 

the  city,  It  wai  liable  to  thoie  who  had  326),  even  where  such  tax  1*  Illegal  in 
473 
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it  over.*  The  right  of  action  is  limited  by  such  reasonable  re- 
striction as  to  time  as  the  legislature  may  establish.* 

The  complaint  or  declaration  must  state  the  facts  constituting 
the  alleged  illegality  of  the  tax,'  but  need  not  state  the  precise 
amount  of  the  money  illegally  exacted.^  If  the  claim  be  valid, 
the  taxpayer  is  a  creditor  of  the  taxing  district,  and  may  recover 
in  whatever  manner  the  law  may  provide,  but  he  cannot  have  his 
claim  made  a  set-off  against  future  taxes.*  Interest  is  usually 
recoverable  from  the  date  of  payment  * 

g.  Remedies  Against  Public  Officers — (See  also  Public 
Officers,  vol.  19,  p.  378) — (i)  Official  Liability  in  General. — A 
public  officer  is  not  liable  for  injuries  resulting  to  individuals  from 
acts  done  in  the  exercise  of  a  discretionary  authority,  either  inher- 
ent in  the  ofllice,  or  conferred  upon  it  by  law  in  the  particular  case, 
without  the  dearest   proof  of^  corrupt  and  malicious  motives,' 

one   townihlp  aa\y,  and  they  have  In  If  illegality'  In  the  object  of  the  tax 

hand    monev   lawrull^  collected   rrotn  be  alleg^,  application  of  the  tax  to  the 

other  townthltiH  and  not  yd  paid  over,  fllegal  object  need  not  be  proved.     Gii- 

They  have  no  authority  to  make  a  let-  lette  v.  Hartford,  31  Conn.  3^6. 

off  of  this  character.     Dea  Mo{ne«,  etc.,  4.  Meek  v.  McClure,  49  Cal.  614. 

R.  Co.  I'.  Lowry,  51  Iowa  486.  Counts  may  be  joined,  alleging  Inva- 

1.  Vickabur^  v.  Butler,  56  MUi.  71;  Hdity  In  the  vhole  and  In  parL     Rug- 
Taylor   V.    Board   of    Heirith,   31    Pa.  gles  v.  Fond  du  Lac,  ^3  Wis.  436. 
St.  73.  t.  McVeigh  i:  Lanier,  50  Ark.  3S4. 

a.  Pluiner   v.   Marathon  County,  46  «.  Grand  Rapids  r.Blakely,  40  Mich, 

Wis.  163.  367;   Galveston  County   v.  Galveston 

In  Iowa,  the  limitation  under  the  re-  Gas  Co,  73  Tex.  509;  Eraklne  v.  Van 

funding  act,  Is  five  years  from  the  date  Andale,  15  Wall.  (U.  S.)  75.    And  see 

of  payment.  Brown  v.  Painter,  44  Iowa  Boston,   etc.,  R,  Co.   v.   State,   63   N. 

}68;  Callaaan  v.  MadiH>n  County,  45  H.  571. 

owa  561;    Hamilton   v.   Dubuque,   jo  T.  That  an  assessor  Is  not  personally 

Iowa  313;  Beecher  V,  Clay  County,  5J  liable  for  errors  in  an  BBsessment,  the 

Iowa  140.  result  of  an  honeat  exercise  of  the  dis- 

And  if  part  of  the  claim  be  barred  by  cretlon  and  judgment  vested  in  hhn  by 
the  Statuteof  Limitations,  recovery  may  law,  has  bran  frequently  held.  San- 
still  be  had  for  the  part  not  barrea.  ford  v.  Dick,  ij  Conn.  447;  Macklot  v. 
Magnolia  DIst  Tp.  ii.  Boyer  Independ-  Davenport,  17  Iowa  379;  MuEcatine 
ent  DIst.  (Iowa,  1890J,  45  N.  W.  Rep.  Western  R.  Co.  v,  Horton,  38  Iowa  33; 
907,  Dillingham    v.   Snow,   5     Mass.    ^ja; 

In  ^rAdHjaj,  the  action  i«  subject  to  Colman   11.   Anderson,  10   Mass.    119; 

the  three  years' limitation  of  actioni  of  Sprague   v.   Bailey,    19   Pick.   (Mass.) 

astumftU.    Garland  County  v.  Gaines,  436;   Baker  v.  Allen,  ai   Pick.(MaBS.) 

47  Ark.  558.  38J;   Griffin  v.  Rising,  m  Met.  (Mass,) 

In  tftf^i^K,  the  limitation  la  thirty  339;   Dursnt  v.  Eaton,   98  Mass.  469; 

days,  but  this  only  applies  In  the  case  of  Wall  v.  Trumbull,  16  Mich.  238 ;  Edes 

•ssessmentB  gainst  the  plaintiff  or  upon  v.  Boardman,  58  N.  H.  580;  Odiome  v. 

his  property,  Babcock  r.  Beaver  Creek,  Rand,  59  N.  H.  ^04;  McDaniel  *.  Teb- 

65  Mich.  479.  bitts,  60  N.  H.497;  Easton  t>.  Calendar, 

a.  Pelton  V.  Bcmis,  44  Ohio  SL  jr.  11  Wend.  (N.  Y.)  90;  Weaver  v.  Dev- 

See  People  I'.  Cone,  48  Cal.  417.     But  endorf,  3   Den.   (N.   Y.)   117;  Vail   v. 

it  has  been  held  that  a  recovery  may  be  Owen,   19  Barb.  (N.  Y.)  za;  Brown  0. 

had  on  other  grounds,  the  payment  be-  Smith,  14  Barb.  (N,  Y.)  419;  People  i'. 

ing  involuntary.     Babcock   v.   Beaver  R eddy,  43  Barb,  (N.  Y.)  539;  Voce  u. 

Creek,  64  Mich.  601.  Wiilard,  47  Barb.  {N.  Y.)  330;  Bell  v. 

If  non-residence  be  alleged,  residence  Pierce,  48  Barb.  (N.  Y.)  51;  Barhyte  v. 

elsewhere  must   be  proved.     Portland,  Shepherd,  35  N.  Y.  atS';  Western  R. 

etc,  R.  Co.  V.  Saco,  6a  Me.  196.  Co.  «.  Nolan,  48  N,  Y.  513;  Williams 
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or  of  his  having  exceeded  his  jurisdiction.*  Omissions  of  duty, 
or  want  of  ordinary  care  and  skill,  in  the  performance  of  purely 
ministerial  acts,  will,  however,  impose  a  personal  liability,  as 
every  officer  is  bound  to  know  his  duty  and  to  do  it;*  but 
even  in  the  case  of  ministerial  acts,  personal  liability  is  avoided 

V.  Weaver,  75  M.  Y.  30;  Oregon  Steun  ia  to  such  eitrajudiclBl  act*  by  ukh- 

N>v.  Co.  v.  Wasco  Countv,  a  Orecon  ore,  that  injuriet  In  tax  proceedings  are 

106;  Storm  V.  Miller,  35  Vt.  jo;  Wll-  principally'  referable. 
<on  V.  Marth,  34  Vt.  353 ;  Cooley  on        That  asicBMirt  cannot  acquire  juria- 

Taiatlon  794.  diction  by  deciding  that  thev  have  It, 

An  assessor  is  not  Uable  to  an  action,  is  well  settled, 
for  neglecting  to  commit  the  tax  list  to  **  Where  assessors  have  no  power  to 
the  proper  coUectorof  taxes, irhe  com-  act  at  all  in  a  given  case, either  at  to 
nlti  the  warrant  to  himself  under  an  person  or  property,  their  acts  are  void- 
erroneous  view  of  the  law.  Lincoln  v.  So,  when  their  right  to  act  depends 
Chapin,  133  Ma**-  470.  upon  the  existence  of  some  tact,  which 

Highway'  commissioners,    In   deter-  they   erroneously   determine    to  exist, 

raining  the  opening  of  a  certain  road  to  their  acts  are  void.    So,  in  performing 

be  a  public  neceasuy,  have  been  held  to  a  ministerial  duty,  their  acts  are  void,  If 

incur  no  liability.     Sage  v.  Laurain,  19  not  in  accordance  with  law."    National 

Mich.  137.  Bank  v.  Elmlra,  53  N.  Y.  49;  Dom  *. 

Assessors  are  not  liable  to  a  parish  for  Backer,  61  K.  Y.  161;  Matter  of  New 

neglecting  to  assess  a  tax  equal  to  the  York  Catholic  Protectory,  77  N.  Y.  343. 
amount  voted,  where  they  acted  under        9.  KcUo^  v.   Hlggins,   11   Vt.  340; 

the  honest  belief  that  they  were  carry-  Stearns  f.  Miller.  35  Vt.  30. 
Ing  out  the  views  of  the  parish.     First         In  JlItHoii,   the  remedy  for  the  omi«- 

Parish  T!.  Fiske,  8  Cush.  [Mass. J  364.  slon  of  tsx  assessors  to  list  and  assess 

It  seems  that  an  individual  taxpayer  all  properly  liable  to  taxation.  Is,  by  an 

has  no  right  of  action  against  a  super-  action  for  the  damage,  sustained.    The 

vitbr  for  assessing  property  on  a  false  objection  Is  not  available  as  a  ground 

valuation,  except   on    the   ground   of  for  impeaching  the  entire  tax.  Dunham 

fraud  or  malice.     Moss  v.  Cummlngs,  v.  Chicago,  55  111.357. 
44  Mich-  359.  "  Where  an  officer,  in  performing  an 

Township   tmstees,  acting  without  act  within  the  scope  of  his  authority, 

corrupt  or  malicious  motives,  are  not  commits  an  error,  or  even  abuses  the 

liable  for  a  refusal  to  issue  a  certiGcate  conRdence  which  the  law  reposes  In 

of  compliance  with  theconditions  upon  him,  he  is  sill  1  entitled  to  the  protec- 

which  a  tax  has  been  voted  In  aid  of  a  tion  of  the  statute."     Brown  r.  Smith, 

railroad.    Muscatine  Western  R.  Co.  34  Barb.  (N.  Y.)  419,  ruling  that  where 

V.  Horton,  38  Iowa  33.  a  farm  was  situated  in  two  counties,  and 

Where  the  mayor  and  councils  of  a  the  assessors  had  jurisdiction  as  to  the 

city,  with  matlcious  intent,  by  resolu-  part  tying  in  one  county,  their  error  In 

tloa  declared  a  non-resident  merchant  determiningtheresldenceoftheowner, 

lo  be   within   an   ordinance,   and   his  to  his  injury,  could  not  Bubject-them  to 

property  was  seized  for  a  tai  assessed  a  personal  action.   See  Dorn  v.  Backer, 

under  the  ordinance,  which  was  after-  61   N.  Y.  361  ;   Matter  of  New  York 

wards   declared  to  be  Invalid,  it  was  Catholic  Protectory,  77  N.  Y-  341. 
held    he    might    maintain   an   action         Where  supervisors  have  jurisdiction 

■gaiDSt  the  city  for  the  tort     Gould  v.  to  issue  the  tax  warrant,  they  will  not 

Atlanta,  60  Ga.  164.  be  liable  in  trespass  because  they  have 

1.  Where,  however,  officers   exercis-  erred  Id  allowing  an  improper  item. 

ing  the  judicial  function  lay   their  acts  Parish  i.  Golden,  35  N.  Y.  463;  Wall 

open  to  complaint  on  grounds  going  to  v.  Trumbull,  16  Mich.  318;  Cunnlng- 

Ihe  jurisdiction,  as   where  they  ciceed  ham  v.  MItt;hell,  67  Pa.  St.  78. 
their  authority,  or  wrongfully  assume         Where  a  justice  of  the  peace,  on  ap- 

Kwera    not    conferred,   they    are    no  plication  duly  made  by  the  committee 

)ger  exempt  from  personal  ilaUlity  of  an  eccleeiastical  society,  with  a  rate 

rorlnjurie* resulting,  and  redress  may  bill,regulBr  andvalidon  Itsface.grants 

be  had   by  the  taxpayer  by  an  action  a  warrant  for  the  collection  of  a  tax, 

^>proprlate  to  the  Injury  sutlained.    It  be  acts  within  his  jurisdiction,  and 
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by  strict  obedience  to  the  requirements  of  a  statute,  or  the  appar- 
ently legal  commands  of  a  superior  authority,*  unless  the  officer 
has  knowledge  of  facts  rendering  such  commands  illegal.*  This 
distinction  in  the  liability  resulting  from  discretionary  and  from 
ministerial  acts  applies  even  to  town  assessors  and  listers." 

although  the  writ  was  not  legnllj  im-     State  v.  Lutz,  65   N.  Car.  503;  Gore  u. 

Kied,   he   is   not    liable   in    trespass.     Mastin,   66    N.   Car.   371;   Loomis   v. 
incew.  Thomas,  11  Conn.  471.  Spencer,  1  Ohio  St  154;  Mot 


Sandere    v.   Simmons,    10   Ark.    374;  v.  Mitchell,  67  Pa.  St.  76;   Feckham  i>. 

Thames  Mfg.  Co,  v.  Lathrop,  7  Conn.  Bicknell,  n  R.  I.  596;  State  *.  Jervey, 

550;   Prince  n.  Thomas,  II   001111.473;  4   Strobh.    (S.   Car.)  304;  McLean   v. 

Shaw   -u.   Dennis,    10    111.   405;   Allen  Cook,  23  Wis.  364;  Erskine  n.  Hohn- 

V.  Scott,    13   111.    80;    Hill   V.   Flgley,  bach,  14  Wall.  (U.  S.)   613;   Bailey  v. 

as  III.  143;   Noland  V.  Busby,  38  Ind.  Railroad   Co.,  33   Wall.   (U.  S.)   604; 

154;  Ford  i>.  Clough.  8  Me.  334;  Kellar  Cooley  on  Taxation  797. 

II.   Savage,  ao   Me.   199;   Tremont   n.  A  collector's  warrant   protects  him 

Clark,  33  Me.  482;    Caldwell  v.  Haw-  against  all  errors  but  hU  own.  Carville 

kins,  40  Me.  536;   Judkins  v.  Reed,  48  v.  Addition,  63  Me.  459. 

Me.  3S6;  Bethel  v.  Mason,  51;  Me.  coi  ;  Where  an  officer  having  several  pro- 

Nowell   V.   Tripp,   61    Me.  416;    Cot-  cesses   In   his   hands,   some   valid   and 

man  v.  Anderson,  10  Mass.  105  ;    Stet-  some   Invalid,  levies  under  all  of  them 

son  V.  Kempton,  13  Mass.  273  ;  Holden  upon  the  property  of  the  party  against 

«.  Eaton,  8  Pick.  (Mass.)  436;  Little  t>.  whom   they  are   issued,  this   does   not 

Merrill,  10  Pick.  (Mass.)  543;  Sprague  alone  constitute  the  officer  a  trespasser, 

II.  Bailey,  19  Pick.  (Mass.)  436;   Upton  althojigh  the  Invalidity  appeared  upon 

n.  Holden, 5  Met.  (Mass.)  360 ;  Aldrich  the   face  of  the   invalid   processes,  or 

II.  Aldrich.'S  Met.  (Mass.)  10a  ;  Lincoln  was  known  to  the  officer.     Woolsey  v. 

V.    Worcester.    8    Cush.    (Mass.)    ^5;  Morris.  96  N.  Y.  311. 

Hays   II.   Drake,  6  Gray   (Mass.)   3^7;  In  Ke r mo s/,  however,  a  regular  tax 

Howard    I'.  Proctor,  7    Gray   (Mass.)  bill  and  warrant  are  not,  of  themselves, 

118;    Wiltiamstown  u.  Willis,  15  Gray  a  sufficient  justiUcation  to  a  town  col- 

(Mass.)    437;    Cheever   n.    Merritt,   5  lector   for  distraining   property.     He 

Allen  (Mass.)  563;  Underwood  v.  Rob-  must  show  the  legality  of  all  previous 

ineon,  106  Mass.  196;   Cone  v.  Forest,  proceedings.     Collamer  v.  Drury,  16 

116  Mass.  97;  Clark  TJ.  Aiford,  ^  Mich.  Vt.  sTj;  Downer  !•.  Woodbury,  19  Vt. 

339;  Downing  u.  Roberts,  ai  Vt.  441 ; 

Spear  II.  TiUon,  24  Vt.  430;  Shaw  ti. 
— heelock  II.  Ar- 
■   Hathaway   p. 

!■.' Franklin,  »9''Mo.   aSj;  "Glasgow  ».  Goodrich,  ;  Vt"  65. 

Rowse,  43  Mo.  479;  St.  Louis  Bldg.,  etc..  In  an  action  of  trespass  against  a  su- 

Assoc.  v.  Lightner,  47  Mo.  393;   State  pervisor  of  taxes,  the  justification  must 

V.  Dulle,  48  Mo.  383;  Walden  ti.  Dud-  be  proved  by  showing  his  jurisdiction 

ley,  49  Mo.  419;   Ranney  u.  Bader,  67  to  impose  the  taxes   and  to  issue  the 

Mo.  476;   Henry  v.  Sargeant,  13  N.  H.  warrant   for   their   collection.      Proof 

331;    Kelley  11.  Noyes,  43   N.   H.  309;  that  the  assessment  roll  came  into  his 

Beach  II.  Furman, 9johnB.  (N.  Y.)  339;  hands,  and  that  the  various  taxes  had 

Alexander  v.   Hoyt,  7  Wend.  (N,  Y.)  been  required  by  competent  autbori- 

89;   Reynolds  n.  Moore,  9   Wend,  (N.  ties,  is  sufficient  for  this,    Clark  ti.Ai- 

Y.)  35 ;   Bennett  11.  Burch,  i   Den.  (N.  ford,  5  Mich.  i8a. 

Y.)i4i;  Abbott  r.  Yost,  I  Den.  (N.Y.)  Forthe  effect   of   a    replication   de 

86;   Patchin  v.  Rllter,  37  Barb.(N,  Y.)  injuria,  etc.,  to  a  plea  of  justification, 

34;  Doolittle  ti.  Doolittle,  31  Barb.  (N.  see  Downer  v.  Woodburv,  19  Vt,  339. 

Y.)  31a;  Sheldon  v.  Van  Buskirk,  3  N.  %.  Teachman  f.   Dougherty,  81  III- 

Y.  473;  Bellinger  1.,  Gray,  SI  N.Y. 610;  324. 

Woolsey  11.  Morris,  96  N.  Y.  311 ;  Ba-  8.  The   setting   in   the  list  personal 

ley  If.  Wortsman  (Supreme  Ct.),  a  N,  property,  such  as  money,  debts,  etc.,  is 

V\  St.  Rep.  346;  Smith  11,  Mosher,  9  N.  a  matter  resting  in  the  discretion  of 

Y.   Supp.  786;  56  Hun  (N.   Y.)  643;  listers,  and   they  are   only   liable  for 
476 
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(2)  Tort  {Trespass). — Agreeably  to  these  general  principles,  an 
action  of  tort  (or  trespass)  has  been  held  to  lie,  where  persons 
undertook  to  act  as  assessors  without  having  been  elected  as 
such  ;i  where  assessors  entered  on  the  roll,  as  liable  to  be  taxed, 
the  names  of  persons  not  liable  in  the  particular  district,'  or, 
where,  after  the  deposit  of  the  roll  for  examination,  they  changed 
the  character  of  the  property  assessed  ;^  or  assessed  a  farm,  situ- 
ate in  two  towns,  in  the  town  where  the  owner  did  not  reside.* 
The  action  lies  against  assessors  for  making  an  assessment  with- 
out proper  authority,'  or  for  a  larger  sum  than  was  voted,*  for 

errors  purposely  made,  out  of  malice  vote<],ltwMheldthattheftSBessorswere 

to  the  partj  injured.     Stearns  v.  Mil-  liable,  while  the  collector,  being  a  mere 

ler,  15  Vt  30.      ,  ministerial  officer,  and  acting  In  pur- 

For  malfeaiance  tn  office,  aiseeiore,  auance  of  a  regular  warrant  from  a  tri- 

a»   well    as   other  officers,  are    liable  bunal  acting  on  a  subject  within  their 

criminally.     Dlttingham   v.   Snow,    5  jurisdiction,  was  not  liable,  and  the  ai 


Mass.  5;8.  tion   would   not  lie  against  the  town, 

1.  Allen  V.  Archer,  49  Me.  346.  because  thej  did  not  require  the  de- 

1.  Ware   v.    Perclval,  61    Me.   391;     fendants  to  assess  the  tax,  and  had  n 


Martin    v,    Manalield,    3   Mast.   419;  received  the  fruits;  nor  against  the  dis- 

Agry  V.  Young.  11  Mass.  iio\  Gage  v.  trict,  because  In  the  verj  limited  cor- 

Currler,4  Pick.   (Mass.)  399;  Inglee  v.  porate  powers  and  duties  with  which 

Bosworth,  e,  Piclc.  (Mass.)   408;  With-  school  districts  are  invested,  a  liability 

inglon  V.  Eveleth.  7  Pick.  (Mass.)  106;  to  such  suits  is  not  itnposed  on  them. 

Freeman  v.  Kenney,  15   Pick.   (Mass.)  Little  v.  Merrill.  10  Pick.  (Mass.)  533. 

44;  Lvman  v.  FUke,  17   Pick.  (Mass.)  Where  the  clerk  of  a  school  district 

331;   Kelley    v.  Noyes,   43  N.   H.   309.  wrongfully  certified  to  town  aasessors 

Even  though,  at  the  time  of  asseastnent,  that  at  a  legal  meeting  of  the  district  it 

the  question  at  to  the  individual'!  real-  was  voted  to  raise  a  certain  sum,  where- 

dence  was,  from  the  facts  brought  Co  upon   the  assessors  assessed  the  same, 

the   knowledge  or  the  assessors,  fairly  it  was  held,  that  one  arrested  for  not 

one  of  doubt.     Dorwtn  i>.  Strickland,  paying  the  tax  could  not  maintain  tres- 

57  N.  Y.  49].  pass  against  the  clerk,  the  injury  being 

lo  assesaingproperty  not  taxable,  the  but  a  remote   consequence  of  his  act 

assessor    acts    mlnlBteriatly,     and   not  Taft  v.  Metcalf,  11  Pick.  (Mass.)  456- 

judicially,  and  Is  personally  liable.  Ford  The   asgeaaore   were   held  liable   for 

17.  McGregor,  zoNev. 446;  Whitmore  f.  assessing  a   tax   for    a   school   district 

McGregor,  30  Nev.  451.  which    was    not    legally     established. 

1.  Bennett  v.  Buffalo,  17   N.  Y.  3B3;  Withlngton  v.  Evelelh,  7  Pick.  (Mass.) 

Clark  i>.  Norton,  49  N.  Y.  343;  West-  106;    Dickinson    v.   Biillngs,   4    Gray 

fall   V.    Preston,  49   N.   Y.   349.     See  (Mass.)   44J   Judd   v.   Thompson,    135 

Overing*.  Foote,  65  N.  Y.  363.  Slass.  s<;3. 

4.  Dorm.  Backer,6i  N.Y.  361.   But  Where  an   unauthorized  tax  Is  col- 

not  where  the  owner  was  assessed  in  lected  by  levy  and  sale,  and   the   tax- 

the  wrong  town  at  his  own  request,  payer  recovers  a  judgment  against  the 

Pease   v.   Whitney,  8  Mass.  93;   nor  town   In   aasumfstl,   for  the   proceeds 

where,  from  Ms  course  of  conduct,  it  of  the  sale,  he  cannot  sue  the  assessors. 

appeared  he  acquiesced  therein.     Hil-  Ware  v.  Perclval,  61  Me.  391. 

ton  I'.  Fonda,  86  N.  Y.  339.  •.  Libby  v.  Burnham,  ij  Mass.  144; 

B.  E.  g.,  where  the  assessment   ex-  Joyner  v.  School  Dist.  No.  3.  3  Cush. 

ceeded  the  legitimate   powers  of  the  (Mass.)  tffj;  though  the  excess  be  of  a 

town  to  make  (Paine  v.  Ross,  3  Me.  few  cents  only.     Huse  v.  Merriam,   3 

400;   Drew  t).  Davis,  10  Vt.  506),  and  Me.  375. 

this,   notwithstanding  the   assessment  And  if  other  taxes,  legal   in   them- 

may  have   included   other  sums  law-  selves,   are   blended   and   incorporated 

fully   voted   and   raised  by  the  town,  with  such  illegal  tax,  the  whole  are  un- 

Stetson  V.  Kempton,  13  Mass.  371  ;  In-  collectable,  .ind  the  assessors  are  liable 

glee  V.  Bosworth,  5  Pick.  (Mass.)  49S.  for  the  full  value  of  property  distrained 

So   where   the  tax  was   irregularly  and  sold.     Drew  v.  Davis,  10  Vt.  506. 
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making  an  informal  assessment,*  for  malicious  overvaluation,*  for 
assessing  exempt  property,'  or  that  of  a  non-resident,*  and  for 
delay  in  filing  their  abstract  of  the  list.* 

The  action  lies  against  collectors  for  collecting  taxes  under  an 
uncertified  roll,*  or  on  a  void  levy,'  or  from  a  non-resident,*  or 
from  a  person  exempt  from  taxation,"  or  for  selling  more  prop- 
erty than  was  required  to  pay  the  tax,'"  or  for  selling  it  in  the 
wrong  place.**  It  lies  against  trustees  of  a  school  district  for 
adopting  an  erroneous  basis  for  fixing  the  amount  of  tax  to  be 
paid ;  ^*  for  omission  to  give  statutory  notice,  where  they  did  not 
adopt  the  valuation  upon  the  last  assessment  roll.*^  It  lies  against 
a  county  treasurer  who  seizes  property  to  pay  a  tax  assessed  with- 
out color  of  law,  or  under  an  unconstitutional  law  ;**  against  se- 
lectmen who,  without  right,  doom  one  liable  to  taxation  ;**  and 
against  a  town  supervisor  or  other  officer  for  knowingly  giving  an 
illegal  warrant  to  the  collector.** 

(3)  Case. — In  those  states  which  retain  the  common-law  distinc- 
tion between  trespass  and  case,  the  latter  is  the  proper  action 
where  assessors  enter  on  the  roll  the  names  of  persons  not  liable 
to  taxation  in  the  particular  district,"  or  increase  the  valuation  of 
property  after  the  list  has  passed  beyond  their  control,"  or  make 
an  assessment  which  is  in  any  way  excessive  or  illegal.**     It  also 

;  Bartlett  v.  Klniley,   15 

Bsseesment,  Eamea  t^.  Johnson,  4,  Al-  6.  St^dami'.Ke^i,  13  Johns.  (N.Y.) 

len  (Mass.)  iSa.  444.     But    tee   PRtchin   v,  Ritter,   37 

a.  Parltinaon  v.  Parker,  4S  Iowa  667.  Barb.  (N.  Y.)  34, 

An  averment  that  the  overvaluation  Trespara   does   not   lie   af^inst  th« 

waa  made  "willfully  and  a^^inst  law."  town  for  thiB  cause,  whether  the  Hsaesi- 

does  not  charge  that  intent  to  injure,  ors  or  collectors  are  liable  or  not,  but 

which  is  necessary  to  sustain  the  ac-  the  town  may  be  sued  In  aisumfiit  if 

tion.     Ballerino  v.  Maaon,  S3  Cal.  447.  the  tax  is  paid.     Phelps  v.  Thurston, 

In  Moss  f.  Cumminge,  44  Mich.  359,  47  Conn.  477;    Alger  11.  Easton,   119 

it  was  said  that  the  making  an  assess-  Mass.  77. 

ment  on  a  false  valuation   should   be  B,  Baldwin  i;.  McCllnch,  I  Me.  101. 

punished  crimlnallr.  10.  Cone  v.  Forest,  i36  Mass.  97. 

1.  National   Bank   v.  Elmira,  53  N.  II.  Prince   f.  Thomas,  11  Conn.  471. 

Y.  49.  U.  Alexander  v.  Hoyt,  7  Wend,  (N. 

«.  People  u.  Chenango  County,  II  N.  Y.)  89. 
Y.  563;  Mvgattr.  Washburn.  15  N.Y.  II.  Baley    v.    Wortsman    (Supreme 
Wade   V.  Matheson,  4  Lans.  <N.  Ct.),  2  N.  Y.  St.  Rep.  346;  Peckham  v. 


fi^ 


.)  158.  BickneU,  11   R.  1. 596. 

6.  Thames   Mfg.  Co.  v.  Lathrop,  7  14.  Loomis  v.  Spencer,  i  OhioSt.  153. 

Conn.  5^0.  16.  Walker  v.  Cochran,  8  N.  II.   iM; 

Where  the  illegality  afTected  only  a  Henry  v.  Sergeant,  13  N.  H.  311.      See 

small  portion  of  the  'list,  the  plalntifT  Perry  v.  Buss,  ij  N.  H.  >3i. 

should  have  paid  the  tax  and  sued  the  It.  Bllllnger  o.  Gray,  51   N.  Y.  6to; 

town  in  assumfsil.  Phelps  jj.  Thurston,  Willis  v.  Miller,  39  Fed.  Rep.  138. 

47  Conn.  477.  17.  Henry  r.  Edson,  a  Vt.  499;  Falr- 

S.  Van  Rensselaer  v.  Witbeck,  7  N.  banks  v.  Kittredge,  34  Vt,  9. 

Y.517;  Westfall  I..  Preston,49N.  Y.  ».  Bristol  Mfg.  Co.    v.    Gridley,  s8 

349;   Smith  V.  Moaher,  9  N.  Y.  Supp.  Conn,  3oi. 

786:  <6  Hun  tN.  Y.)  643.  1*.  The  scienter  Is  all  that    need   be 

T.  McPlkef.  Pew,  48  Mo.  q3j;  Willis  allied    in  such  a  case.     Stearns  t>. 

V.  Miller,  39  Fed.  Rep.  ajS.    As  to  Miller,  15  Vt.  10. 
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lies  against  a  highway  surveyor  for  seizing  and  selling  property  to 
satisfy  a  tax  not  legally  voted,  even  though  the  party  were  liable 
to  be  taxed  for  the  object  for  which  the  tax  was  assessed  ■}  and 
against  trustees  of  a  school  district  for  issuing  a  warrant  for  the 
collection  of  an  excessive  sunt.' 

(4)  Trover. — Trover  lies  against  a  collector,  where  the  assessors, 
instead  of  doubling  the  value  of  the  apparent  taxable  property, 
as  a  penalty  for  failure  to  list,  proceeded  to  fix  upon  mere  rumor  a 
value  upon  property  not  visible ;'  against  trustees  of  a  school 
dbtrict  who  issued  the  tax  list  before  the  tax  was  legally  voted  ;* 
and  against  a  collector  who  sells  a  distress  for  non-payment  of 
taxes  after  the  time  limited  for  making  such  sale.'  In  trover  for 
the  sale  of  property  for  village  taxes,  the  regularity  of  the  incor- 
poration of  the  village  cannot  be  inquired  Into.^ 

(5)  Mandamus. — (See  MANDAMUS,  vol.  14,  p.  192.) 

(6)  Replevin. — (See  REPLEVIN,  vol.  20,  p.  1071.) 

ZX.  0OCII7ATIOV,  BuBDnn,  avd  PBirnses  Taxxs — 1.  Power  to 
Impoae  —  a.  In  General  —  Constitutional  Limitations. — 
The  power  to  impose  privilege  and  occupation  taxes  exists  inde- 
pendently and  concurrently  in  the  state  and  federal  government, 
subject  to  constitutional  restrictions;'  in  the  state  government, 
subject  to  the  exclusive  rights  conferred  on  Congress  to  regulate  in- 
terstate commerce  ;*  and  in  the  federal  government,  subject  to 

But    DO    pretumption     of   illegalftj  106;  Little  -o.  Merrill,  10  Pick.  (Mus.) 

ariies  from  the  mere  fact  that  an  ibscm-  543. 

ment  WM  made.     Perry  v.  Bust,  ij  N.  S.  Pierce   v.   Benjamin,  14   Pick. 

H.  113.  (Masa.)  356.    In  that  case,  the  sale  not 

1.  Grafton   Bank  v.  Kimball,  30  N.  realizing  the  full  amount  of  the  tax,    . 

H.  107.  the  owner  eubsequentlj  paid  the  resl- 

1.  Or,  aiiumfsil  will  lie  against  the  due  to  the  collector,  and  required  a  re- 
trustee*  for  the  excess  of  monej  in  their  ceipt  In  full  for  the  tax.  This  was  held 
hands,  arising  from  the  sale,  over  and  not  to  be  a  waiver  of  the  right  to  bring 
above  what  Is  sufficient  to  pay  the  the  action.  Damages  were  measured 
amount  due.  Trespass  or  trover  will  at  the  value  of  the  goods  when  coa- 
not  He.  Seaman  v.  Benson,  4  Barb.  {N.  verted,  leas  the  amount  applied  In  pajr- 
Y.)  444.  ment  of  the  tax. 

An   action   on   the    ease   cannot  be  t.  Bird  v.  Perkins,  33  Mich.  aS. 

maintained   against  assessors  for  omit-  T.  See  lu^ra,  this  title,  T'AePii'ti'fr /ir 

ting  to  Uke  the  oath  of  office.     First  Tax;    Ward  v.  Mairland,  la  Wall.  (U. 

Parish  o.  Ftske,  S  Cush.  (Mass.]  164.  S.)  418;   License  Tax  Cases,  j  How. 

■.  Howes  «.  Bassett,  56  Vt.  141.  (U.  S.)  504;  Pervear  v.  Massachusetts, 

4.  Mead  v.  Gale,  a  Den.  [N.  Y.)  1x1.  j  Wall.  (U.  S.)  475;  Providence  Bank 
Here  the  Ux  had  been  voted  and  the  v.  Billlnes,  4  Pet.  (U.  S.)  514;  Nathan 
warrant  made  out,  but  the  vote  was  re-  v.  Louisiana,  8  How.  (U.  S.)  73;  Dob- 
pealed,  and  at  a  later  meeting  the  re-  bins  v.  Erie  County,  16  Pet  (U.  S.)435. 
pealing  vote  was  itself  repealed.  Hrld,  8,  See  Interstate  Comhercb,  vol. 
that  tne  whole  proceeding  must  be  11,  p.  548;  Brown  v.  Maryland,  11 
construed  as  of  the  date  of  the  last  Wheat.  (U.  S.)  419;  Woodruff  v.  Par- 
meeting,  ham,  8  Wall.   (U.S.)    133;  Nathan  v. 

But  in  Masaackuittts,  assessors  are  Louisiana,  S  How.  (U.  S.)  83;  Welton 

•■       ' ,91  U.  S.  378. 

T  the  subjects  for  which  the 
regulate  commerce  is  asserted, 
nal  in  tbelr  nature  and  admit 
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the  prohibition  of  any  interference  with  internal  regulations  of 
the  states.' 

These  taxes  are  not  taxes  upon  property*  and,  consequently, 
are  not  subject  to  constitutional  restrictions  upon  the  power  to 
tax  property ;  such,  for  example,  as  that  taxes  shall  be  uniform 
and  equal.'     Nor,  under  the  general  requirement  that  all  taxation 

of  one  uniform   system   of  regulation,  delphia,  etc.,  R.  Co^  45  Md.  361 ;  14 

they   require   exclusive   legislation   by  Am.   Rep.    cii ;    Corson  i'.  State.  57 

Congrcii.     Philfldelphta,etc,,R.Co.  f.  Md.   351;    Kitson   v.   Ann   Arbor,   16 

Pennsylvania,  ij  Wall,  (U.  S.)  132.  Mich,  315;  Youngblood  f.  Sexton,  3J 

It  is  no  objection  to  a  state  law  re-  Mich.    406;    Walcott    -v.    People,     17 

quiring  a   license   for   the   sale   of  an  Mich.   68;    Sute   v.   Western    Union 

article,  Chat  letters   patent  have  been  Tel.  Co.,  73   Me.   51S;  Hamilton   Mfg. 

granted   for  it.     Webber  v.   Virginia,  Co.  v.  Massachusetts,  6  Wsll.   (U.S.) 

103U.  S-344.    Anordinance  requiring  633;  Provident  Inst.  i>,  Massachusetts, 

a  license  for  the  sale  of  a  patented  arti-  6  Wall.  ( U.  S.)  61 1 ;  Straub  v.  Gordon, 

cle  is  not  an  Invasion  of  national  au-  17  Ark.  625 ;  Colte  v.  Society  for  Sav- 

thority,  even  though  the  peddler  him-  ings,  31  Conn.  173;  Walten  «.  Duke, 

■elf  Is  a  Tnanufacturer  and  patentee  of  31    La.   Ann.  668;    Meriam    v.   New 

the  article  sold.     People  -v.   RuBseli,  49  Orleans,  14  La.  Ann.  318 ;  Munlcipal- 

Mlch.  617;  43  Am.  Rep.  478.  ity  No.   1  v.  Dubois,  10  La.  Ann.  56; 

1.  U.S,i'.DeWitt,gWall.(U.S.)4i;  Gllkeson   v.  Justices,  13   Gratt.  (Va.) 

Slaughter  House    Cases,  i6Wall.(U.  577;  Slaughter  i-.  Com.,  13  Gratt.  (Va.) 

S.)  36;  New  York  f.  Miln,  1 1  Pet,  (U.  767;  £» /.Cohen,  13  Nev.  415  ;  Carter 

S.)   loj;   License   Ta«  Cases,   s  Wall,  v.  Dow,  t6  Wis.  298. 

(U.S.)  46a;   Peoplei>.  Coleman, 4Cal.  Such   a  tax    is  not  aflFected   by  tbe 

46;  60  Am.   Dec.  5S1 ;   Block  v.  Jack-  limitation  of  a  power  of  a  parish  to 

EonvtUe.  36  111.  301 ;  State  v.  Stutz,  10  impose   taxes   on   proper^.      Wallen 

Iowa   488;  State  v.  Carney,  10   Iowa  v.  Duke,  31   La.  Ann.  663;  Blanks  v. 

Si:  Kleizeri'.  Stale,  15  Ind,  449;  Com.  Blastrop,  18  La.  Ann,  534. 

V.    Holbrook,    10   Allen    (Mass.)    ioo\  If  the  tax  attaches  to  the  property 

Com.  V.   Keenan,  11  Allen  (Mass.)  36a;  sold  or  thing  sold,  it  is  a  proper^tox. 

Com.  V.  Thorniley,    6   Allen  (Mass.)  Gould  v.  Atlanta,  55  Ga.  678. 

S5 ;  Metropolitan   Board  of  Excise  v.  A  tax  upon  an  occupation  is  not  a 

irrie,  34  N.  Y.6^7;  People  v,  Russell,  tax  upon  property,  although  theamount 

49  Mich.  617;  43  Am.  Rep.  478.  and  value  of  the  stock  in  trade  of  the 

A  license  under  an  act  of  Congress,  dealer  is  adopted  as  a  standard,  Cor- 
-  will  not  give  authority  to  carry  on  an  son  w.  State,  57  Md.  351 ;  or  upon  the 
occupation  in  a  particular  state  where  value  of  the  property,  State  f.  West- 
it  Is  forbidden.  McGuire  v.  Com.,  3  ern  Union  Tel.  Co.,  73  Me.  518;  or,  as 
Wall.  (U.  S.)  384.  So  the  payment  of  In  the  case  of  a  bank,  when  the  amount 
a  license  granted  by  the  United  Slates  of  the  taxes  is  ascertained  by  the  aver- 
forthesaleof  intoxicating  liquors,  will  age  deposits,  Jones  f.  Winthrop  Sav. 
not  authorize  the  sale  in  violation  of  Bank,  66  Me.  143  ;  or  in  any  case  when 
tbe  laws  or  the  particular  state.  Com.  the  tax  is  measured  by  the  amount  of 
V.  Thorniley,  6  Allen  (Mass.)  445;  the  net  earnings  or  income.  Fhiladel- 
Com.  If.  Holbrook,  10  Allen  (Mass.)  phis  Contributorship  v.  Com.,  98  Pa. 
300;- State  i:  Carney,  20  Iowa  83;  St.  48. 
Block  t'.  Jacksonville,  36  111.  301.  The  tax  assessed  on  the  amount  of 

>.  Decker  v.  McGowan,  59  Ga.  S05;  sales,  not  being  a  specific  sum  imposed 
Burch  V.  Savannah,  42  Ga,  600;  Bohler  on  the  sale  oi  particular  property  with- 
V.  Schneider,  49  Ga.  195 ;  Perdue  f.  out  regard  to  its  value,  is  not  a  prop- 
Ellis,  18  Ga.  ,i;86;  Home  Ins,  Co.  v.  erty  tax.  But  a  tax  of  one  dollar  on 
Augusta,  50  GB.  530;  Rome  I'.  McWil-  the  sale  of  every  horse  sold  belonging 
Itams,  c,l  Ga.  151  ;  Davie  :'.  Macon,  64  to  drovers,  without  regard  to  its  value, 
Ga.  12S;  37  Am.  Rep,  60;  Johnston  f.  Is  a  propertv  tax.  Livingston  v.  Al- 
Macon,  61  Ga.  645;  Weaver  v.  State,  bany,  41  Ga.  11.  See  also  Kenny  v. 
S9  Ga.  639;  Teniple  v.  Sumner,  51  Harwell, 41  Ga.  417. 
Miss.  13;  34  Am.  Rep.  615;  Orton  v,  3.  Home  Ins.  Co.  r.  Augusta, 50 Ga. 
Brown,  35  Miss.  436;  State  i'.  Phlla-  530;  Burch  v.  Savannah,  41  Ga.  600; 
480 
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shall  be  uniform  and  equal,  is  it  necessary  that  all  occupations 
and  privileges  should  be  taxed;  but  it  is  sufficient  if  all  in  the 
same  class  are  taxed  alike.' 

An  imposition  is  invalid  which  discriminates  between  residents 
and  non-residents,'  whether  as  residents  or  non-residents  of  the 


'.  McWillinm,  ti  Ga.  151 ;  St.  LouU  v.     torial  limfU  of  tbe  authority  levjing 


Green,  7  Mq.  App.  46S',  Waahingtoi 
V.  State,  (3  Ark.  751;  Henry  v.  State, 
16  Ark.  513 ;  Straub  v.  Gordon,  17  Ark. 
6J5;    Ottawi     "        - 


St.  Loula  V.  Spiegel,  go  Mo.  587. 
In  Louisiana,  the  conBtltutlon  re- 
juires  that  the  license  tax  ahall  be  the 
i  upon  all  who  are  en^ged  ir 


Kan.  134; '37  Am.  Rep.  loi ;   Fretwell     particular  profesaion  or  calling- taxed, 


■V.  Troj',  18  Kan.  371 ;  Francis  v.  Atch- 
ison, etc.,  R,  Co.,  19  Kan.  303;  Peo- 
ple V.  Coleman,  4  Cal.  46;  60  Am. 
Dec.  581  ;  Ex  f.  Hurl,  49  Cal.  557 ; 
Wiggins  Ferry  Co.  11.  East  St.  Louis, 


without  reference  to  the   ability,  (or- 
successes  of  those  ei 
Oilean! 


■e  engaged  !■ 
ne  Mut.  Ins. 


Co.,  23  La.  Ann.  449;  Municipality  No. 

Try  Co.  11.  East  St.  Louis,    a  v.  Du  Bois,  10  La.  /  

III.  560;  Walker  r.  Springfield,  94    u.   Duke, 


I.  Ann.  c6;  Walters 


111.364;   Thomasson   v.  State,  15   Ind.  Lathrop,  10  La.  Ann.  398.    The  pro- 

449;   Baker  v.  Cincinnati,  ii  Ohio  St.  vision  merely  requires  that  a  tax  on 

534;  Martnet  v.  State,  45  Ohio  St.  63;  each  member  of  the  same  class  shall 

Leavenworth  v.  Booth,  15  Kan.  618;  be  the  same.     It  does  not  prevent  di- 

State  tj.  U.  S.,  etc.,  Express  Co.,  60  N.  viding  objects  of  taxation  into  classes 

H.  319;  Standard  UnderKround  Cable  and  imposing  diSerenC  taxes  on  each 

Co.  i>.  Atty.  Gen'l,  46  N.  J.  Eq,  370;  19  class.     New  Orleans  v.   Kaufman,  39 

Am.  St.  Rep.  394;  Western  Union Tef.  La.  Ann.  383;  39  Am.  Rep, ^38.     A  tax 

Co.  V.  Mayer,  38  Ohio  SL  531 ;  Cin-  on   all   persons   in  a  district  keeping 

cinnati  Gas  Light,  etc.,  Co.  u.  State,  18  powder  magazines  with  more  than  fifty 

Ohio   St.  343;   New  Orleans  v.  Kauf-  pounds  of  powder  therein,  is  unconstl- 

man,  29   La.  Ann.   383;    19  Am.  Rep.  tutlonal,  as  others  may  follow  the  same 

338;   New  Orleans  v.  Turpin,  13  La.  occupation  without  obtaining  a  license. 

Ann,   56;   Wintz  v.  Girardey,  31    La,  Police Juryv. Cochran, ioLa.Ann. 373, 

Ana.  381  ;  Texas  Banking,  etc.,  Co,  f.  The  tax  upon  wareiiousemen  which 

Sute,  43  Tex.  636;  Anlanier  -v.  Gov-  is  measured  by  the  number  of  ware- 

ernor,  i   Tex.  665 ;   Bright  v.  McCul-  houses  eniployed,  U  held  to  be  uniform 

lough,  17  Ind.  123 ;  Ex  f.  Robinson,  11  and  equal,  Hodgson  v.  New  Orleans, 


Nev.  363 

1.  Fafi«T  V.  Sute,  37  Tex.  App.  146; 
II  Am.  St.  Rep.  183;  Gatlin  f.  Tar- 
boro,  78  N.  Car.  119;  Slaughter  v. 
Com.,  13  Gratt.  (Va.)  776:  State  v. 
Columbia,6  S.Car.8;  Durach's  Ap- 
peal,61  Pa.  St.  491  ;  Straub  ti.  Gordon, 
37  Ark.  615;  People  v.  Coleman,  4  Cal. 
46;  60  Am,  Dec.  581;  Youngblood  v. 
Sexton,  11  Mich. 406;  10  Am.  Rep.  654; 
Fretwell  c.  Troy,  18  Kan.  371 ;  Ottawa 
County  V.  Nelson,  19  Kan.  J34;  37  Am. 
Rep.  loi ;  Pleuler  i>.  State,  11  Neb.  (47; 
Savannahs.  Weed, 84 Ga. 683;  Weaver 
c.  State,  89  Ga.  639;  Goodwin  v.  Sa- 
vannah, S3  Ga,4i4;£x/.  Williams,  31 
Tex,  Crim.   App,  363;   Bright  v.  Mc- 


La.  Ann.  301 ;  as  is  a  tax  upon  keep- 
ers of  billiard  tables,  the  whole  being 
assessed  upon  each  and  every  table. 
MerUm  v.  New  OrleanB,i4  La.Ann.  318.  , 

S.  See  Imtbrbtats  Commerce,  vol. 
1 1,  p.  548  ;  Holloway  v.  Police  Jury,  16 
La.  Ann.  303;  Marshalllown  t/.  Blum, 
Iowa  184;  43  Am.  Rep.  115;  St. 
Spiegel,  90  Mo.  587;  Albert- 
son  v.  Wallace,  81  N.  Car.  479;  Nash- 
ville u.  Althrop.  5  Coldw.  (Tenn.)  554. 
So  a  tax  discriminating  against  per- 
lonB,  non-residents  of  a  township,  Mftr- 
shalltown  v.  Blum,  j8  Iowa  184;  43  Am. 
Rep.  115;  or  between  mrfchants  and 
manufacturers,  residing  without  the  lim- 
of  Ihs  state,  and   those   residing  i 


Louit"^ 


Cullough,  37  Ind.  333;  Pullman  Palace  the  city,  Nashville  v.  Althrop,  5  Coldw. 

Car  Co.  t:  State,  64  Tex.  ^74;  53  Am.  (Tenn.)  554;  or  against  goods  manu- 

Rep.  7s8;  Singer  Mfg.  Co.  r'.  Wright,  factured  'in  other  states  sold  by  sample 

33  Fed.  Rep.  lai.  in  favor  of  goods  iield  within  the  stats 

A  licenae  fee  Is  a  tax,   within   the  forsale,lBnull  and  void.     £x/.  Thorn- 

meaning  of  a  constitutional  provision  ton,  13  Fed.  Rep.  538. 
3sC,  ofL.— 31                        481 


>y  Google 


BuliiNi,  TAX  A  TION.  ud  Pitniag*  Tazm. 

state  itself,  or  of  the  political  divisions  within  the  same,  or  which 
creates  a  monopoly.* 

b.  Delegation  of  the  Power.— In  the  absence  of  constitu- 
tional restrictions,  the  legislative  power  to  tax  occupations  and 
privileges  may  be  delegated  to  political  subdivisions  of  the  state, 
to  be  exercised  within  their  corporate  limits.* 

The  power  does  not  exist  in  a  municipal  corporation,  unless 
conferred  by  the  legislature.'  And  the  power,  when  so  conferred, 
must  be  exercised  within  the  scope  of  the  language  used,  which 
is  not  to  be  extended  by  construction,  but  which  is  to  be  con- 
strued strictly.* 

A  statute  requiring  a   license   froin  In  Texas,  under  the  constitution  of 

any  penon  engaged  in  hiring  laborers  1876,    no    municipal    corporation    has 

In  the  state,  for  empio^ment  bejond  its  power  to  tai  an  occupation  to  an  ei- 

limita,does  not  discriminate  against  non-  tent  bejrond  one  half  the  amount  levied 

residents,  nor  is  it  otherwise  unconetl-  by   the   state.     See  Ex  f.  Gregoir,  t 

tiftional,     Shepperd  v.  Sumler  Countj',  T«.  App.  753;  Ex  p.  Slaren,  3  Tex. 

59  Ga.  535-  App.  661. 

1.  In  Logan  -v.  Pj-ne,  43  Iowa  51^  It  S.   Fowie  v.  Alexandria,  3  Pet.   (U. 

was  held  that  a  city   charter  granting  S.)  39S ;  New  Iberia  i'.  Migues,  31  La. 

the   right   to   "exercise  and   enjoy  ali  Ann.  913;  Mays  f.  Cincinnati,   i  Ohio 

rtghtc,  immunities,  powers  and  privl-  St.  268;  Cincinnati  v.  Bryson,  15  Ohio 

leges  appertaining  to  a  municipal  cor-  6ij;    45    Am,  Dec.    593;    Chicago  v. 

poration,"  and  to  "  license,  tax  and  reg-  Bartree,    100   III.  61 ;  Bennett  v.  Bir- 

ulflie    hackney   carriages,   omnibuses,"  mingham,  31  Pa.  St.  15;  Baker  v.  State, 

etc.,  does  not  authorize  the  city  authori-  30  Fia.  41. 

ties  to  grant  to  one  person  the  sole  and  A    city   chatter  providing  that  the 

exclusive  right  to  run  omnibuses  in  the  council  may  raiseannuallybylaiesand 

city.  assessments  such  sums  of  mone}'  as  it 

3.  Butler's  Appeal,  73   Pa.  St.  448;  shall   deem   necessary   to    defray    ex- 

Durach's  Appeal,  62  Pa.  St.  491  ;  Tonti  penses,  in  such  manner  as  it  shell  deem 

■V.  Allegheny  County,   10  Pittsb,  L.  J.  expedient,  has  been  held  lo  authorize 

341 ;  Rs  f,  Alonlgotnery,  64  Ala.  463 ;  the  cily  to  impose  a  tax  upon  lawyers. 

Monteomery  I'.  Shoemaker,  ^t  Ala.  114;  Ould    v.   Richmond,   13  Gralt.    (Va.) 

San  Jose  v.  San  Jose  R.  do.,  53  Cal.  464;  14  Am,  Rep,  139,     In    Home  Ins. 

475;  Mx  f.   Hurl,  49  Cal.  557  ;  Sacra-  Co.  v,  Augusta,  co  Oa,530,  the  general 

mento  w.  Crocker,   i6  Cal.   no;  Wig-  power  given  to  the  city  by  its  charter 

¥'ns  V.  Chicago,  68  111.  372 ;  Fretwell  v.  to  malce  assesBments  upon  the  inhabil- 

roy,  18  Kan.  271;  Wiley  v.  Owens,  39  ants,  was  held  to  authorize  the  imposi- 

Ind.  419;  Hodgson  v.  New  Orleans,  31  tion  of  taxes  upon  occupations,  etc. 

'La.  Ann.  301;    Simmons  v.  State,   12  But  in  Latta  v.  Williams,  87  N,  Car. 

Mo.  36S ;  49  Am  Dec.  131  ;  St.  Louis  1 36.  it  was  held  that  the  power  to  levy 

V.  Laughhn,  49  Mo.   559;    American  and  collect  the  taies  on  all  subjects  of 

Union    Express  Co.  v.   St.  Joseph,  66  state  taxation,  not  to  exceed  one  dol- 

Mo.  675;    37  Am  Rep.  382;  Mason  7^.  lar  on  the   poll  and  thirty-three  and 

Lancaster,  4  Bush  (Ky,)  406;  Rome  v.  one  third  cents  on  real  estate  and  per- 

McWilliams,  ^   Ga,  351;    Gilman   v.  sonai    property,    etc.,   did  not   confer 

Sheboygan,  3  Black  (U.  S,)  510.  upon  the  city,  power  to  tan  occupations. 

The  municipality  need  not  tax  pur-  Ooimtr    Taxei, — In    the  absence    of 

suits  and  occupations  in  the  same  man-  statutory  provision,  counties  have  no 

ner  as  that  adopted  by  the  legislature  power  to  levy  privilege  and  occupation 

in  regard  to  state  taxation,     Nashville  taxes  similar  to  those  provided  for  un- 

If.  Althrop,  5  Coldw.  (Tenn.)  554.  der  state  authority,     Gibson  CounIyl>. 

An  express  provision  that  tlie  legis-  Pullman  Southern   Car  Co.,  42  Fed. 

lature  may  tax   business,  etc.,  does  not  Rep.  17], 

preclude  the  legislature  from  delegating  4.  Joyce  v.  East  St,  Louis,  77  III.  156; 

the  power.     Buck  Ti,  Chicago, etc.,  R,  Latta   v.   Williams,  87    N.   Car.   136; 

Co,,  S6  111,  352 ;  Wiggins  11.  Chicago,  68  Kniper    v.   Louisville,   ;   Bush    (Ky.) 

III.  372.  599;    St.   Louis   V.   Laughlin,   49   Mo. 
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Under  the  power  to  license,  regulate,  or  restrain,  a  municipal 

coiporation  cannot  impose  taxes  for  purposes  of  revenue.*. 

A  municipality  may  tax  the  occupations  of  persons  whose  busi- 
nessis  licensed  by  the  state  ;*  but  while  this  is  so,  the  municipal- 
ity cannot  require  such  persons  to  procure  a  license  from  it  as  a  con- 
dition precedent  to  pursuing  the  occupation  *     Nor  can  a  munic- 

SS9;   N'ashville   v.  Althrop,  S   Coldw.  cago  Packing,  etc.,  Co.  v.  Chicago,  88 

(Tenn.)  554.  III.  mi  ;  30  Am.  Rep.  5«. 

Authority  to  license,  lax,  etc.,wagonB  In  San  Jose  v.  San  Jose,  etc.,  R.  Co., 

and   other  vehicles,  etc.,  and  to  "pre-  53001.475,  it  was  said  thatwhere  power 

ecribc  the  weight  of  loads  to  be  carried  is  conferred  on  a  municipality  to  license 

and    the   rates  of  carriage,"   has   been  and    regulate   occupations,  the   whole 

held  to  be  applicable  only  to  such  vehi-  charter  and  ail  general  legislation  of  the 

cles  in  respect  of  which  it  is  proper  and  stale  pertaining  to  the  subject,  must  be 

customary  with   municipal   authorities  consulted,  in  order  to  determine  whether 

to  prescribe  "  rates  of  carriage."    Joyce  the  power  to   license  and  regulate  in- 

V.  East  St.  Louis,  77  111.  itfi.  cludee  the  power  to  tax  such  occupations 

And  authority  to  tax  carts,  etc.,  us-  for  revenue  purposes. 

)ng  the  streets  of  a  town,  does  not  au-  9.  Iberia  v.  Chiapella,  30  La.  Ann. 

thoriietbeimpositionofataxon wagons  1143;   State   v.  Traders'  Bank,  41  La. 

owned   by  non-residents   of   the   town  Ann.  319;  Chicago  Packing,  etc.,  Co.  v. 

not  habitually  using  the  streets.     Ben-  Chicago,  88  111.  211;  30  Am.  Rep.  545; 

nett  V.  Birmingham,  31  Pa.  St.  15.  Wright  f.  Atlanta,  54  Ga.  645;   Mason 

1.  Burlington  v.  Putnam  Ins.  Co.,  31  v.  Lancaster,  4  Bush  (Ky.)  406;  State 
Iowa  101 ;  Burlington  v.  Bumgardner,  t:  Spencer,  49  Mo.  343;  Sights  v,  Yar- 
41  Iowa  673;  Chicago  v.  Bartree,  100  nails,  11  Gratt.  (Va.)  193 ;  Ould  v. Rich- 
Ill.  61 ;  New  York  i/.  Second  Ave.  R.             '   --'~ ~    ,-.,,. 

Co.,  3*  N.  Y.  261;  Collins  v.  Louis- 
ville, 3  B.  Mon.  (Ky.)  134  ;  Cincinnati  A  city  may  be  empowered  to  tax  lot- 
"  ""'■'"  "  '  "  'ery  offices,  although  licensed  by  the  1^- 
slature,  provided  no  bonus  was  given 
707.  The  words  "  to  license  "  may  im-  for  the  privilege.  Wendover  v.  Lex- 
ply  the  power  to  lax,  when  such  is  the  ington,  15  B.  Bifon.  (Ky.)  358. 
manifest  intention,  but  taken  discon-  The  liability  may  be  both  to  the 
nected  and  alone,  they  will  not  gener-  stale  and  to  the  city.  State  ri.  Traders' 
allv  confer  that  authority.  St.  Louis  Bank,  41  La.  Ann.  339.  A  county  may 
t>.  boatmen's  Ins.  Co.,  47  Mo.  150.  levy  a  tax  upon  a  license  to  brokers. 

The   power   to   tax   tippling   houses  granted  hy  the  state.     State  v.  Spencer, 

must  be  derived    from    the   direct  tax  49  Mo.  342.     An   occupation   may  be 

power   conferred   in   the   charter,  and  subjected   to  the  taxes  imposed  by  the 

cannot  be  derived  from   the  power  to  state,  parish   and   corporation.     Iberia 

regulate  and  restrain  tiiem.     Columbia  tj.  Chiapella,  30  La.  Ann.  1143. 

V.  Beasly,  i  Humph.  (Tcnn.)  140.  S.  Home  Ins.  Co.  v.  Augusta,  50  Ga. 

In  Essex  County  v.  Bart>er,  7  N,  J.  530;  Baldwin  County  r,  M il  1  edge vi lie, 

L.  64,  the  power  to  license  inns  and  42  Ga.  325 ;  Wright  v.  Atlanta,  54  Ga. 

taverns  was  held  not  to  authorize  the  645;  Williams  v.  Garignes,3o  La.  Ann, 

borough  to  tax  inn-keepers  and  receive  1094;  Napier  v,  Uodges,3i  Tex.  287. 

fees  from  them  for  their  licenses.  A  physician  licensed  by  the  authority 

Nor,  on   the   other   hand,   does   the  of  the  state  to  practice  his  profession 

power  to  tax  confer  authority  to  license;  cannot  be  required  by  a  municipal  cor- 

the  objects  attained  by  the  exercise  of  poration  to  take  out  a  license  before  he 

the    respective    powers    are    not    the  can  practice  in  the  citj.     Savannah  -a. 

same.     Burlington  f.  Bumgardner,  41  Charlton,  36  Ga.  460.     But  he  may  be 

Iowa  674.  required  to  pay  a  tax  upon  the  exercise 

The  general  power,  however,  to  tax,  of  the  privilege  granted  by  the  license. 
restrain,  and  suppress,  embraces  the  Home  Ins.  Co.  v.  Augusta,  50  Ga,  530. 
power  to  license.  Mt.  Carmel  v.  Wa-  DtiegftUon  of  the  Power  to  UeoiiM. — 
bash  County,  50 111.69.  ^''^  the  power  It  Is  held  that  where  the  corporate  au- 
to license  may  be  authorized  by  the  thoritiesareempowered  togiant apar- 
grant  of  the  |K>wer  to  regulate.    Chi-  ticular  license,  the  jurisdiction  of  the 
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ipality  to  which  the  power  has  been  delegated  redelegate  the 
power  to  its  officers.* 

2.  Taxable  SnlgeatB— What  nioolly  Taxed — a.  In  General. — 
Subject  to  constitutional  restrictions,  all  occupations  and  callings 
may  be  subjected  to  taxation'  in  the  discretion  of  the  legislature, 
which  may  select  some  for  this  purpose,  and  exempt  others.* 
Such  occupations  as  are  taxed  as  privileges  are  those  other  .than 
the  ordinary  and  every-day  employments  of  life,  or  such  as  for 
the  exercise  of  which  a  franchise  is  required.* 

Exemption  from  these  taxes  cannot  be  claimed  on  the  ground 
that  the  property  employed   in  the   business   or  occupation   is 

sute  over  the  subject  U  wIthdMwn  to  Wall.  (U.  S.)  471 ;  Lanier  v.  Macon,  59 

that  extent.     Floid  ^.  Batonton,  14  Ga.  Ga.   187;    Rome   v.     McWilllams,    51 

See  also  Cuthbert  v.  Conly,  31  Ga.  271. 

.4;  althoughlhe  state  li  not  there-  B.  People  t).  Coleman,  4  Cal.  46;  60 

b J  prevented  from  imposing  a  special  Am.  Dec.  |8i  ;   Connecticut   Mut.  L. 

tax  thereon.     Decker  v.  McGowan,  59  Ins.  Co.  p.  Com.,  133  Mass.   161;  But- 

Ga.  805.     Coiriro.- But  in  Simpson  v.  Icr's  Appeal,  73  Pa.  St.  448;  Durach'a 

Savage,  t  Mo.  3^9,  the  contrarjr  seems  Appeal,  63  Pa.  St.  491;    New   Orleans 

to  have  been  held  ;  and  an  auctioneer,  «.  Muld.  38  La.  Ann.  816;  Singer  Mfg. 

who  had  paid  a  license  fee  to  the  cor-  Co.  v.  Wright,  33  Fed.  Rep.  lai. 

poration,  was  compelled  to  obtain  one  A  license  may  be  required  for  selling 

from  the  state  as  well ;  and  this  view  In  particular  places,  even  though  reve- 

was  adopted    In  Ex  f.    Liebenhauer,  nue,  as  well  as  local  pulicv,  may  beone 

14  Nev.  371.  of  the  objects  of  the  requisition.  Mork 

1.  East  St.  Louis  v.  Wehrung,  50  111.  v.  Com.,  6  Buah  (Ky.)  397. 

38;   Johnston   v.   Macon,  62  Ga.  645;  The  legislature  ma^  impose  a  single 

Darhng  v.  St.  Paul,   19  Minn.  3S9;  tax  upon  a  particular  class  of  occtipa- 

Brookiyn  v.  Breslln,  37  N.  Y.  jqi.  tions  and   declare  it  to   be  in  Heu  of 

The   power    conferred    on   the  citj  all  other  taxes,  whatsoever.  Vicksburg 

council    cannot  be   delegated   to   the  Bank  i>.  Worrell,  67  Miss.  47. 

mayor  of  the  citj  by  ordinance.     Kin-  But  where  the  legislature   has   im- 

mundy  v.  Maban,  71  111.  461.  posed  a  license  tax  upon  persons  pur- 

But  In  Decorah  u.  Dunstan,  38  Iowa  suing  a  certain  business,  il  cannot,  in 

96,  an  ordinance  authorizing  the  may-  the  absence  of  any  valuable  considera- 

or  to  fix  the  amount  of  the  license  was  tion,  exempt  any  particular  person  or 

held   to   be  valid.     But   see   East   St.  persons  pursuing  that  calling,  from  the 

Louis  V.  Wehrung,  50  III.  18,  holding  payment  of  such  tax.     New  Orleans  v. 

that  a  corporation  is  not  warranted  in  Louisiana  Shv.  Bank,  31  La.  Ann.  6^7. 

delegating  any  discretionary  authority  The  question  whether  certain  individ- 

to  others.  uals  fall  within  the  class  designated  by 

1.  Sacramento  v.   California   Stage  the  statute  providing  for  the  tax,  Is  one 

Co.,  13  Cal.  134;  Sacramento  v.  Crock-  of  fact.     Bohler   v.  Schneider,  49  Ga. 

er,  16  Gal.    130;  Ex  p.  Hurl,  49  Cal.  19s;   Decker  v.  McGowan,  59  Ga.  805. 

557;  Connecticut  Mut.   L.  Ins.  Co.  v.  4.  Munn  w.  People,  69  Ill.So;  Wig- 

Com.,  133  Mass.  16:;  Portland  Bank  v.'  gins  Ferry  Co.  v.  St.  Louis,  101  111.560; 

Althrop,  la  Mass.  353;  Com.Ti.  People's  Chilvers  v.  People,  11  Mich.  43;  Drys- 

Sav.  Bank,  5  Allen  (Mass.)  43S;  Biddle  dale  v.  Badat,  45   Miss.   443;  Illinois 

*.  Com.,  13  S.  &  R.  [Pa.)405:  State  v.  Mut.  F.  Ins.  Co.  v.  Peoria,  39  III.  iSa 

North,  37  Mo.  464;  Com.  v.  Moore,  35  In  Tennesset,  the  exercise  of  "prlvl- 

Gratt.  (Va.)95i;  Nathan  n.  Louisiana,  leges,"aB  that  term  Isusedlnlheconstl- 

S  How,  (U.  S.)  73;  Bartemeyer  v.  Iowa,  tution,  ia  defined  to  be  the  exercise  of 

18   Wall.   ((J.   S.)    129;    Savannah   v.  an   occupation   or  business  which  re- 

Charlton,   36   Ga.   460;  Charleston  v.  quires  a  license  from  some  proper  au- 

Goldsmith,  13  Rich.  (S.  Car.)47o;  Sin-  thority  designated   by  a  general    law, 

Clair  V.  State,  6g   N.  Car.  47;  State  v.  and  which  Is  not  open  to  all,  or  to  any 

Columbia,  6  S.  Car.   i ;  Charleston  v.  one,  without  such    license.     Columbia 

Oliver,  16  S.  Car.  47;  SUte  v.  Hayne,  v.  Guest,  3  Head  (Tenn.)  414;  Cate  v. 

4  S.  Car.  4031  License  Tax  Cases,  5  Sute,3Sneed  (Tenn.)  "i;  Jenkins  v. 
484 
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exempt,*  or  has  been  already  taxed ;  *  or  that  the  person  or  cor- 
poration pursuing  the  occupation  pays  an  income  tax .^ 

Certain  pursuits  and  privileges  are  expressly  exempted  by  con- 
stitutional provisions  in  several  of  the  states/  An  enumeration, 
however,  of  some  as  subjects  of  taxation,  is  not  a  prohibition 
upon  the  power  of  the  legislature  to  tax  others.' 

The  statutes  imposing  these  taxes  must  be  construed  strictly;* 


Ewin,  8  Heisk.  (Tenn.)  456;  State  v. 
Crawford,  a  Head  (Tenn.)  462;  Pull- 
man Southern  Car  Co.  11.  Nolan,  22 
Fed.  Rep.  376.  The  permUslon  or  li- 
cense to  retail  goods  le  such  a  privilege, 
and  subject  to  taxation,  Maya  v.  Erwin, 
S  Humph.  (Tenn.)  290;  orthe  buslneGS 
o£  a  wholesale  grocer,  under  a  license. 
French  v.  Baker,  4  Sneed  (Tenn. J  193. 

Any  avocation  raa-y  be  made  a  privi- 
lege b_v  the  legislature  by  the  require- 
ment of  a  license  tax  for  its  exercise. 
Mabrj- r.  Tarver,  I  Humph.  (Tenn.) 
94.  Positive  prohibition  without  license 
is  not  neccssarj.  Dun  v.  Cullen,  13  Lea 
(Tenn.)  ao3.  The  license  creating  the 
privilege  maj-be  acquired  by  the  pay- 
ment of  the  privilege  tax  merely.  State 
■a.  Schlier,  3  Heisk.  (Tenn.)  281. 

In  Arkansas,  under  a  provision  au- 
thorizing the  imposition  of  taxes  on 
privileges,  those  occupations  only  were 
held  subject  to  taxation  which  were  rec- 
<^nized  as  privileges  at  common  law. 
Washington  v.  State,  13  Ark.  753.  But 
in  Baker  v.  State,  44  Ark.  134,  it  was 
held  that  the  general  assembly  was  not 
restrained  from  levying  a  tat  upon  the 
franchise  of  a  corporation.  And  see 
Straub  v.  Gordon,  17  Ark.  615. 

A  corporation,  however,  cannot 
create  a  privilege  for  the  purpose  of 
taxing  it.  Nashville  i'.  Altbrop,  5 
Coldw.  (Tenn.)  554.  So,  a  city  ordi- 
nance Imposing  a  tax  for  keeping  a 
livery  stable,  could  not  be  sustained, 
the  legislature  not  having  made  such 
Rn  occupation  a  privilege.  Columbia 
V.  Guest.  3  Head  (Tenn.)  413. 

1.  Philadelphia  Contributorsbip  v. 
Com.,  98  Pa.  St.  48;  Monroe  Sav. 
Bank  o.  Rochester,  37  N.  Y.  365; 
Provident  Inst.  v.  Massac hnsetts,  6 
Wall.  (U.S.)  611. 

So  a  savings  institution  maj  he 
taxed,  although  its  capital  is  invested 
in  federal  securities.  Society  for  Sav- 
ings V.  Coite,  6  Wall,  (U.  S.)  594. 

Polio*  Kapilatloaa. —  An  exemption 
of  a  corporation  from  taxation,  will 
not  exempt  it  from  license  taxes  im- 
posed as  reasonable  police  regulations. 
Frankford,  etc.  Pass.  R.  Co.  v.  Phila- 


delphia,  58  Pa.  St.  119;  98  Am.  Dec. 
242;  Johnson  v.  Philadelphia,  60  Pa. 
St.  44S. 

9.  Macon  v.  Macon  Sav.  Bank,  60 
G«.  133;  Johnston  v.  Macon,  63  Ga, 
645;  St.  Louis  V.  Green,  7  Mo,  App. 
4eS;  Albertson  v.  Wallace,  81  N.  Car. 
479;  Western  Union  Tel.  Co.  r>.  State, 
5S  Tex.  314 ;  40  Am.  Rep.  99;  State  v. 
Stephens,  4  Tex.  [37;  Frommer  v. 
Richmond,  31  Gratt.  (Va.)  646;  Wool- 
man  V.  State,  1  Swan  [Tenn.)  353; 
Ijcwellen  v.  Lockharts,:!  Gratt.  (Va.) 
570;  Western  Union  Tel.  Co.  *,  State, 
9  Bext.  (Tenn.)  509;  New  Orleans  v. 
People's  Ins.  Co., 37  La.  Ann.  519;  New 
Orleans  v.  Globe  Mut.  L.  Ins.  Co.,  27 
La.Ann.  6i;6. 

3.  Pullman  Palace  Car  Co.  t>.  State, 
64  Tex.  174;  S3  Am.  Rep.  758. 

4.  GoncUtuUoiMl  ^emptloiu. — In  the 
constitution  of  Texas,  power  is  given 
to  the  general  assembly  to  tax  all  per- 
sons pursuing  any  occupation,  etc.,  pro- 
vided that  the  term  "  occupation,  shall 
not  be  conetmed  as  including  pursuits 
eitherHgrIculturalormechanical."Thi8 
proviso  is  held  to  exempt  from  occupa- 
tion taxes,  agricultural  and  mechanical 
occupations.  Higgins  v.  RIcker,  47 
Tex.  393. 

In  £xf.  Butin,  i8  Tex.  App.  304,  it 
was  held  that  a  statute  imposing  an  oc- 
cupation tax  upon  persons  or  firms  who 
peddle  out  cooking- 9 loves  or  ranges, 
does  not  conflict  with  the  above  pro- 


In  Louisiana,  there  Is  a  simitar  ex- 
emption. Const.  Art  206.  But  under 
it,  a  master  builder  or  contractor  who 
employs  assistants  may  he  compelled 
to  pay  a  license  tax.  The  exemption  is 
held  to  Include  those  persona  only  who 
are  en^ged  In  the  actual  manual  labor. 
See  Theobalds  v.  Conner,  4a  La. 
Ann.  787. 

B.  State  11.  Lancaster  County,  4  Neb. 
S37;  PuUen  v.  Wake  County,  66  N. 
Car.  364. 

S,  Sewall  V.  Jones,  9  Pick.  [Mass.) 
412;  Savannah  v.  Hartridge,  8  Ga.  23; 
Joyce  V.  East  St.  Louis,  77  111.  156; 
Bangle  v.  Holden,  51  Miss.  S04;  St. 
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only  such  occupations  or  privileges  as  are  described  clearly  can 
be  taxed.*  Where  it  is  the  occupation  which  is  taxed,  a  single 
act  or  transaction  is  not  such  an  engaging  in  it  as  will  subject  the 
person  thus  acting  to  the  tax ;  *  and  one  who  acts  for  himself  in 
his  own  private  affairs  is  not  subject  to  a  tax  imposed  upon  an 
occupation  which  consists  of  acts  or  transactions  done  for  or  on 
behalf  of  another.* 

b.  Particular  Pursuits  —  (i)  Professional  Occupations. — 
These  taxes  are  imposed  sometimes  upon  attorneys  at  law  for  the 
privilege  of  practising,  even  though  they  have  obtained  licenses 
to  practise.*     So  the  practice  of  medicine  has  been  subjected  to 

Louis  V.  Laughlin,  49  Mo,  559;   State  Renting  a  single  roam  tor  the  pur- 

V.  field,  49  Mo.  170;   State  v.  Hall,  73  pose  of  dramatic  exhibition,  does  not 

N.  Car.  Jjj;  State  v.   Yesrby,  83   I^  constitute  carrying  on  a  tiieatre  busi- 

Car.  561 ;  Majg  f.  Cincinnati,  i   Ohio  ness.     Giilman  v.  State,  55  Ala.  148. 

St,  2ffl;  Pleuler  v.  State,  ti   Neb.  547 ;  A  traveling  peddler  may  make  a  valid 

Higgins  V.  Rinker,  47  Tex.  393.  sale  and  delivery  of  goods  without  a 

In  Com.  V.  Campbell,  33  Pa.  St.  380,  license,  when  not  engaged  in  the  busl- 

it  was  held  that  an   act  requiring  all  ness  of  peddling.     Brett   v.  Marston, 

merchants  and  dealers  to  take  out  an  45  Me.  401. 

aonual  license,  does  not  embrace  man-  TIis  mis  la  diServot,  where  the  im- 

ufacturers  and  mechanics,  unless  they  position  is  on  the  performance  o(  the 

keep  a   store   or  warehouse   separate  thing  or  the  transaction  of  the  busi- 

from  the  factory  Cor  the  sale  of  their  ness  and  not  the  occupation.     It  is  not 

wares.  necessary  to  establish  that  the  defend- 

lE  a  billiard  table  be  kept  as  an  oc-  ant  aeaume  to  act  as  a  tavern  keeper  in 

cupation,  such  keeping  may  be  taxed  order  to  recover  a  penalty  for  selling 

under  a  provision  imposing  taxes  upon  liquor   without    a    license.     Smith  :>. 

those   pursuing  any  occupation,  trade,  Adrian,  i  Mich.  495. 

or  profession ;  but  trade  or  profession  S.  Joyce  v.  East  St.  Louis,  77  111.  156. 

imports  a  profitable  pursuit,  and  if  the  By  ordering  sewing  machines  at  the 

table  is  kept  for  amusement  and   not  request  of    persons    wishing   to    buy 

for  profit,  it  is  not  subject  lo  taxation,  them,   receiving   them   when   sent   In 

The   question   as   to   the   purpose  for  pursuance  of  the  order,  and  delivering 

which  the  table  was  kept  is  one  of  fact  them   to   the   purchaser,   a   merchant 

tor  the  jury.     Tarde  v.  Benseman,  31  does  not  become  a  dealer  in   them  or 

Tex.  177.  an  agent  to  sell  them,  within  the  pro- 

In  New  Orleans  v.  Clark,  15  La.  visions  of  a  law  imposing  a  tax  upon 
Ann,  614,  itwas  held  that  anordinance  dealers  and  agents  and  persons  en- 
imposing  acertain  tax  oneach  printing  gaged  in  selling  sewing  machines, 
office  doing  job  work,  does  not  apply  Weaver  v.  State,  89  Ga.  639. 
exclusively  to  printing  offices  publish-  So  a  farmer  purchasing  stock  to  con- 
ing a  newspaper,  and  to  job  work  con-  sume  the  products  of  his  farm,  though 
junctively,  but  to  any  printing  office  with  the  inlentlon  of  selling  il  again,  is 
doing  such  work.  not  subject  to  the  tax  on  cattle  broken. 

1.  New  Iberia  t'.    Minguea,  3a  La.  U.  S.  r.  Kenton,  2  Bond  (U.S.)  97. 

Ann.  913;  Plaquemine  V.  Roth,  39  La.  But    one  owning   a  cotton  pickery 

Ann.  161:  Exf.  Ah  Pong,  19  Cal,  106;  cannot  avoid  the  payment  of  a  license 

State  f.  Bowers,  14  Ind.  191;;  Sewall  T'.  fee   imposed   upon   it  on   the   ground 

Jone5,9  Pick. (Mass.;  412;  Society,  etc.  that  he  did  not  use  it  except  lor  the 

■a.   Diers,  10  Abb.   Pr.   N.  S.  (N.  Y.)  purpose  of  picking  and   cleaning  his 

ji6;   Norris  v.  Com.,  17    Pa.  St.  494 ;  own  cotton, which  lie  had  purchased  to 

Rowland  v.  Kleber,  t  Fittsb.  ( Fa  )  68 ;  sell  again ;  that  in  such  case  he  is  as 

Barton  V.  Morris,  10  PhiU.  (Pa,)  360.  much   liable   as   they  who   use  It   for 

And  see  Com. I'. Thayer.  5  Met.  (Mass.)  picking  and  cleaning  cotton  for  other 

246;  Slate  r.  Walker,  sS'La.  Ann.  636.  persons   for  a   commission.     State   v. 

3.  Wooddy  V.  Com.,  19  Gratt.  (Va.)  Hemard,  33  La.  Ann,  163, 

837;   State  I'.  Whittaker,33  Mo.  457;  4.  Cousins  i>.  Stale,  30  Ala.  iij;  itt 

State  I'.  Cox,  31  Mo,  566.  Am.  Rep.  290;  State  v.  King,  31   La. 
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an  occupation  tax ;  ^  and  even  ministers  of  the  gospel  and  profes> 
sors  in  colleges  have  had  these  taxes  imposed  upon  their  occu- 
pations.* 

(2)  Merchants,  Dealers,  and  Manufacturers. — Sometimes  occu- 
pation, business,  and  privilege  taxes  are  imposed  upon  the  various 
occupations  of  merchants  and  traders  generally,'  and  on  the 

Ann.  101 ;  Savannah  v.  Hjnee,  53  Ga. 
616;  Young  V.  Thomas,  17  Fla,  169;  35 
Am.  Rep.  93;  St.  Louis  r.  Sternberg, 
«9  Mo.  189;  Stewart  v.  Potts,  49  Miss. 
749;  Lanifuille  i'.  State,  4  Tex.  App. 
3U;  Ex  p.  Williams,  31  Tex.  Crim. 
App.  361 ;    State  v.   Hajn 


\   S.  Car 


is  violated  bj  the  Imposition  of  a  tax 
upon  it.  State  v.  Gazlay,  5  Ohio  15; 
Simmons  v.  State,  12  Mo.  168;  49  Am, 
Dec.  131;  State  v.  Lackland,  13  Mo. 
»7q;  Cohen  v.  Wright,  13  Cal.  igj. 

Such  a  tai  ie  not  subjeci  to  the  ob- 
jection that  it  is  a  poli  tax.  Egan 
V.  Charles  County  Ct.,  3  Har,  &  M. 
(Md.)  169. 

The  right  to  practise  law  in  the 
state  courts  ie  not  a  privilege  or  immu- 
Ditx  of  a  citizen  of  the  United  Stales, 
within  the  meaningof  the  Federal  Con- 
stitution, and  the  power  rests  with  the 
states  to  prescribe  the  qualifications 
lor  admission  to  Ihe  bar  of  its  own 
courts.  Bradweil  v.  Illinois,  16  Wall. 
(U.  S.)  130. 

A  tax  imposed  upon  certain  enumer. 
sted  occupations  and  *'other  einplov- 
ments"  has  been  held  to  include  the 
practice  of  law.  State  v.  Waplea,  11 
1,8.  Ann.  343. 

Under  a  statute  imposing  a  tax  on 
any  person,  firm  or  company  desir- 
ing to  engage  in  any  business  or  pro- 
fession, it  is  held  that  each  member  of 
a  firm  practising  taw  was  subject  to  a 
tax.    Jones  v.  Stallworth,  44  Ala.  657, 

In  Tenttessfe,\\.  is  held  that  (he  right 
to  practise  law  is  not  subject  to  taxa- 
tion. Lawyer's  Tax  Cases,  8  Heisk. 
(Tenn.)  565. 

The  power  to  delegate  authority  to 
municipalities  to  impose  taxes  on  law- 

Srs,  is  undoubted.  Wilmington  v. 
acks,  86  N.  Car.  88;  Holland  v.  Isler, 
77  N.  Car.  i;GoIdthwaitez'.  Montgom- 
ery, 50  Ala.  486;  McCttskell  v.  State, 
53  Ala.  510;  Ex  f.  Montgomery,  64 
Ala.  463. 

The  cily  council  may  require  attor- 
neys within  the  city  to  be  placed  in  dif* 
ferent  classes  Tor  the  purpose  of  tax*' 


tIon,and  may  delegate  to  a  committee 
the  power  of  assigning  the  attorneys  of 
the  city  to  the  several  classes;  this  being 
merely  a  ministerial  act,  Outd  v. 
Richmond,  13  Grail.  C  Va.)  464 ;  14  Am. 
Rep.  139, 

"  Professions  "  clearly  comprehends 
lawyers.  Lanier  v.  Macon,  59  Ga.  187. 
And  the  power  to  tax  inhabitants  who 
transact  business,  authorizes  a  tax  on 
the  business  of  lawyers.  Savannah  v. 
Hines,  73  Ga.  616.  Bui  in  St.  Louis  v. 
Laughlin,  49  Mo.  559,  where  a  city 
charter  authorized  the  municipality  to 
license  certain  enumerated  occupations 
"  and  all  other  trades,  evocations,  or 
professions  whatever,"  the  power  lo 
license   lawyers   was   denied  upon  the 

Erinciple  that  where  general  words  fol- 
]w  particular  ones,  they  should  be  con- 
strued as  applicable  to  the  persona  of 
the  same  general  character  or  class, 
and  the  profession  of  law  was  not  ejus- 
dent  generis. 

1.  Holland  v.  Isler,  77  N,  Car.  1. 
But  when  licensed  by  the  state,  the  city 
cannot  require  a  phj-sician, under  a  pen- 
alty, lo  take  out  a  license,  although  it 
may  tax  the  privilege  granted  by  the 
state.  Savannah  v.  Charlton,  36  Ga.  460. 

3.  InMillerv.Kirkpatrick,  39Pa.St. 
136,  the  term  "  profession,"  used  in 
Penniylvania  Act  of  April  39th,  1844, 
was  held  to  embrace  the  catling  of  a 
minister  of  the  gospel;  and  in  Union 
Countv  f.  James,  3i  Pa.  St.  ws,  a  pro- 
fessor "in  college  was  held  to  "be  within 
the  same  act. 

8.  Com.  V.  Moore,  25  Gralt.  (Va.) 
951 ;  Galveston  County  x:  Gorham,  49 
Tex.  179;  Sacramento  v.  Crocker,  16 
Cal,  119;  Albertson  v.  Wallace.  81  N. 
Car.  479 ;  Slate  v.  Coh«n,  84  N.  Car.  771. 

A  nsTcIiaiit  is  a  person  who  deals  in 
the  selling  of  goods,  wares  and  mer- 
chandise at  a  store,  stand  or  place  occu- 
pied for  that  purpose,  and  it  Is  imma- 
terial [hat  be  has,  by  his  labor,  changed 
the  form  of  the  goods  sold.  Stale  v. 
Whittaker,  33  Mo,  457- 

But  one  who  manufactures  and  sup- 
plies goods  on  previous  orders  of  his 
'  mers  alone  is  not  a  merchant, 
though  he  keeps  on  hand,  but  not 
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business  of  manufacturers.'     Numerous  other  callings  subjected 
thereto  are  treated  elsewhere  in  this  work.* 

(3)  Banks,  Bankers,  etc. — Under  the  power  to  tax  occupations, 
the  business  of  a  chartered  bank  or  of  bankers  may  be  taxed ;' 
also  the  business  of  licensed  brokers.* 

c.  Taxes  on  Corporate  Franchises. — (See Taxation  (Cor- 
porate), vol.  25.) 

d.  Taxes  on  Legacies  and  Inheritances. — (See  Succes- 
sion Taxes,  vol.  24,  p.  431.) 


for  Bale,  Ihe  matcriaU  from  which  the 
manufactured  articles  are  produced. 
State  V.  Richeson,  45  Mo.  575;  State 
V.  West.  34  Mo.  424.  ■ 

A  Inutoe  to  whom  goods  are  assigned 
who  merelj-  sells  them  without  replen- 
ishing the  stock,  need  not  procure  a 
merchant's  license.  AjTnett  v.  Ed- 
mund son,  9  BaM.  (Tenn.)  610, 

A  dsalsl,  in  the  popular  sense,  is  not 
one  who  buys  to  keep,  or  makes  to  sell, 
but  one  who  buys  to  sell  again.  Norris 
V.  Com.,  37  Pa.  St.  494.  Farmers,  sell- 
ing the  products  of  their  farms,  are  not 
subject  to  the  tax  imposed  on  "  deaiera 
in  goods,  wares,  merchandise,  commod- 
ities or  elTects  of  whatsoever  kind  or 
nature."  Barton  v.  Morris.  10  Phila. 
( Pa.)  360.  But  a  miller  or  manufacturer 
of  flour,  who  purchases  grain,  as  well 
as  raises  it  on  his  farm,  and  retails  the 
flour  at  other  places  than  his  mill,  is 
liable  to  such  a  tax.  Berks  County  -n. 
Bertolel,  13  Pa.  St.  511. 

A  tax  Imposed  on  trnders,  describing 
their  occupation  as  "  buying  and  sell- 
ing," is  held  to  include  only  those  who 
buy  and  sell  the  same  article  in  the 
same  condition  as  traders,  and  not  to 
embrace  hutchers,  State  v.  Yearby,  8j 
N,  Car.  561 ;  or  the  proprietors  of  a  saw 
mill  who  buy  timber,  saw  it  and  then 
sell  it.  State  i'.  Chadbourne,  80  N.  Car. 
479>  30  Am.  Rep.  94.  As  to  butchers, 
the  contrary  is  held  in  State  ri.  Whit- 
laker,  33  Mo.  457. 

I,  A  manufacturer  is  included  within 
the  description  "  persons  doing  busi- 
ness." Hart  V.  Beauregard,  23  La. 
Ann.  138.  See,  as  to  who  is  a  manu- 
facturer  in   this   connection,      Manu- 

FACTtlRBR,  vol,  tJ,  p.  j68. 

S.  License,  vol.  13,  p.  514;  Auc- 
tions A»JD  Auctioneers,  vol.  i,  p. 
977;  Commercial  Travelers,  vol. 
3.  P-  3'S;  Hawkers  and  Peddlers, 
vol.  9,  p. 307;  Intoxicating  LnyjoRs, 
vol.  II,  p.  567;  Lotteries,  vol.  13,0. 
1167;  Manufacturer,  vol.  14,  p.  2681 
Markets,  vol.  14,  p.  459;  Theatres. 


As  to  foreign  corporations,  see  Inter- 
state Commerce,  vol.  11,  p.  54S; 
Taxation  (Corporate),  vol.  35. 

S.  Macon  -d.  Macon  Sav.  Bank,  6a 
Ga.  133 ;  New  Orleans  v.  New  Orleans 
Sav.  Inst.,  3J  La,  Ann,  527;  Providence 
Bank  i>.  Billing;9,  4  Pet.  (U.  S.)  J14 

The  business  of  a  bank  is  not  ex- 
empt because  the  bank  is  incorporat- 
ed by  the  state.  State  v.  Columbia, 6 
S.  Car.  I. 

A  bank  which  is  in  the  hands  of  a 
receiver  and  prohibited  from  transact- 
ing business  is  not  subject  10  the  occu- 
pation tax.  Com.  V.  Lancaster  Sav. 
Bank, 133  Masg.493;  but  Is  not  exempt 
when  remaining  in  the  hands  of  its 
otiicers  under  temporary  injunction. 

Bankers  licensed  as  such,  who  sold 
government  securities  in  their  own 
right,  were  not  subject  to  the  duties 
imposed  on  brokers.  U.  S.  ti.  Fisk,  3 
Wall.  (U.  S.)  445.  But  sales  made  by 
brokers  on  their  own  account,  are  sub. 
jcci  to  the  duties  imposed  on  their  sales 
generally.  U.  S.  v.  Cutting,  3  Wall. 
(U.S.)  44.. 

A  license  fee  '  and  tax  may  be 
imposed  on  the  business  of  shaving 
paper.  Young  u.  Governor,  It  Humph. 


(Ter 


I.)  147- 


I  hank  is  not  required  to 
take  out  a  Ticense  as  a  broker,  under  ■ 
statute  requiring  brokers  to  be  licensed. 
State  f .  Field,  49  Mo.  270. 

4.  Braun  v.  Chicago,  iro  111.  1S6; 
Northrup  v.  Shook,  10  Blatcbi.  (U. 
S.)  243- 

ho  la  a  broker,  see  Brokers, 


'■  S9I- 


of 


-The  imposii 
tax  upon  the  business  of  an  exchange 
broker  is  not  unconstitutional,  al- 
though he  he  ■  dealer  in  foreign  ex- 
change exclusively.  Nathan  v.  Louisi- 
ana, 8  How.  (U.S.)  75. 

K«al  SiMt*  Broksra. — The  occupation 
of  a  real  estate  broker  is  taxable  as  a 
privilege,  Wiltse  v.  State,  8  Heisk. 
<Tenn.)  544,  or  under  a  general  power 
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/.  Dog  Taxes.*— rThe  law  recognizes  property  in  dogs  and  may 
tax  them  as  such.*  But  usually,  these  taxes  are  imposed  as 
police  regulations,  in  the  form  of  license  fees  upon  the  owner  or 
keeper,  and,  therefore,  are  not  within  constitutional  requirements 
that  taxes  on  property  shall  be  according  to  value.* 

8.  How  Impo«ed— <7.  Mode  of  Imposing.— The  power  to  tax 
occupations  and  privileges  involves  the  right  to  determine  the 
amount  of  the  tax  ;*  and  the  authority  to  license  carries  with  it 
the  power  to  Impose  the  terms  and  conditions  upon  which  licenses 
shall  be  granted,'  and  to  select  the  mode  in  which  the  taxes 

33  Ark.  436. 

1.   See  Animals,  vol.  i,  p.  571 ;  Li-  evidence   that  he   was    the  owner    or 

CBN-SE,  vol.  13,  p.  570;  Police  PowBR,  keeper.     Cora.    v.    Gorman,    16  Gray 

vol.  18,  p.  755.  (Mass.)   601.       As  to  the  description 

3.  Cooley  on  Taiation,  p.  3q;  Wash-  necessary,  see   Com.  -v.   Brahany,  113 

ington  V.  Meigs,  i  McArlhur  (D.C.)  53.  Mass.  345. 

In  Marsbfieid  v.   Middlesex,  55   Vt.  Indlotmant.— An  averment  that  de- 

545,  dog*  were  held  to  be  ratable  prop-  fendanl  did  keep  a  certain  dog,  with- 

ertv  within  the  pauper  law.  out    the    dog    being  then    and  there 

».  Blair  I/.  Forehand,  100  Mass.  136;  licensed  according  to  law,  is  a  aufficient 

I  Am.  Rep.  94 ;  97  Am.  Dec.  Sz ;   Van  allegation  that  the  dog  was  not  licensed 

Horn  V.  People,  46*Mlch.  1S3;  Com.  v.  as  the  statute  requires.     It  is  not  nec- 

Markham,  7  Bush  (Ky.)  486;  Mowery  essary  to  aver  that  the  dog   was  not 

V.  Salisbury,  8]  N.  Car.  175 ;   Newton  registered,   numbered   and    described. 

V.  Atchison,  31   Kan.   157;  Tulloss  v.  Com.u.Thonipson,a Allen(Ma8a.)so7, 

Sedan,  31  Kan.   i6j ;  Ex  f.  Cooper,   3  Fond  fOr  KUIad  Bhaap.— It  is  some- 

Tex.  App.  4S9;  Morey  v.  Brown,  41  N.  times  provided  thai  the  fund  arising 

^•373:  Cole  V.  Hall,  103  III.  30;  State  from  the  doe  tax  shall  be  applied  to 

V.  Topeka,   36   Kan.  81 ;  Cherokee  v.  the    claim   for   sheep  killed   by  dogs. 

Fox,  34  Kan.  16;  Hoist  T'.Roe,39  Ohio  See   Shelby   Tp.  t>.   Randies,  57   Ind. 

St.  343 ;  Tenney   v.  Lem,  16  Wis.  566;  390.    A  statute  providing  that  the  dog 

Carter  v.  Dow,  16  Wis.  19S.  tax   collected   within   a  .city   or  town 

Dogs  In  cities  may  be  classified,  and  shall   be    applied   to   the   payment  of 

the   dogs    of    one    class  be    licensed  tosses   suffered    from    the    killing    or 

while  others  may  be  exempt  from  the  wounding  of  sheep  within  the  county 

tax.     State  v,  Topeka,  36  Kan.  81.  or  township,  is  not  unconstitutional  on 

An  ordinance  requiring   the  owner  the  ground  that  it  creates  an  advantage 

to    procure  a    license   for    each    dog  for  one  community  as  against  another. 

owned  within  the  city,  is  not  in  viola-  Longyear  f.  Buck,  83  Mich.  237. 

tion  of  a  statute  exempting  or  allowing  4.  Darling  u,  St.  Paul,  ig  Minn.  389; 

for  every  citizen  of  the  statp  two  dogs  St.  Paul  v.  Colter,  ll  Minn.  41;  90  Am. 

free  from  taxation.  Com.  jj.  Markbam,  Rep.  178.     See  also  Ex  f.  Thornton,  ii 

7  Bush  (KyO  486.  Fed.  Rep.  538;  Erie  R.  Co.  v.  Pennsyl. 

In   Mastachusetla,   every    owner  or  vania.ll  Wall.  (U.  S.)  493. 

keeper  of  a  dog  Is  required   to   have  A  constitutional  requirement  that  li- 

him  registered  and  licensed.  See  Com.  censes  be  graduated,  leaves  it  to  the  leg- 

V.  Kelliher,  ti  Allen  (Mass.)  4S0.  The  islature  to  determine  the  method  to  be 

license  is  valid  in  any  part  of  the  com-  adopted   In  effecting  such   graduation, 

monwealth   and  is  transferrable  with  State  i>.  Traders' Bank,  41  La,  Ann.  329. 

the  dog,    provided  that   certain    req-  t.  Cincinnati  v.  Bryson,  15  Ohio6lj; 

uisites  and   formalities    are  complied  45  Am.  Dec.  593;  Bertholfi'.  O'Reilly, 

with.     And  see  Com.  t/.  Brimbieom,  4  74  N.  Y,   509;  30   Am.   Rep.   333;  St. 

AlleD(Mass.)584:Com.z'.Palmer,  134  Louis  x'.  Boatmen's  Ins.,  etc.,  Co.,  47 

Maaa.  537.   The  owner  is  not  liable  for  Mo.  150;  St.   Paul  v.  Colter,  11   Minn. 

the  penalty  if  he  is  not  the  keeper  of  4'  I   90   Am.   Rep.    378;    Lanquille   v. 

the  dog.     Com.  v.  Canada,  107  Mass.  State,   4  Tex.   App.   313  ;    Pervear   v. 

405.     But  the  keeper,  although  not  the  Massachusetts,  5  Wall.  (U.  S.)  475. 

owner,  is  liable.    Jonet  v.  Com.,  15  A  requirement  that  an  applicant  for 
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shall  be  levied.*  The  amount  of  the  tax  or  license  fee  may  be 
regulated  by  and  estimated  upon  the  income  from  the  business 
taxed;*  or  by  the  value  of  the  property  used  in  its  prosecution,' 

or  upon  the  amount  of  business  done ;  *  or  it  may  be  arbitrarily 
fixed  by  the  taxing  power,*  subject  only  to  the  restriction  that 
the  burden  must  rest  equally  upon  all  of  a  class.^ 

A  license  fee  imposed  for  the  purpose  of  regulation,  however, 
should  be  limited  to  the  necessary  expense  of  issuing  it,  and  the 

a  licenie  must  give  a  bond  condEtioned  Am.   Rep.    139.     As    upon    the  groM 

for  the   payment  of   Hi  1  fines   and  costs  amount   of   sales,  Paddleford  i>.  Sav-    • 

RSseMcd  for  any  violation  of  the  provi-  annah,  14  Ga.  43S;  Pearce  v.  Augusta, 

■ions  of  a  license  law,  is  constitutional  37  Ga.  597. 

and  valid.  Kane  v.  State,  78  Ind.  103.  In  Harness  v.  Williams,  64  Miss.  600, 

It  is  no  defense  to  a  charge  of  failure  it  was   held  that  in  estimating  the  value 

to  perform  a  condition  of  a  license  re-  of  a  merchant's  slock  for   the  purpose 

quiring  the  conspicuous  posting  of  the  of  determining  the  amount  of  his  privi- 

peddler's  name,  residence,  and  number  lege  tax,  cotton  taken  from  his  custom- 

of  his  license  upon  his  parcels  or  vehi-  era  for  goods  sold  bj'  him  to  them  ig  not 

cle,  that  he  has  no   vehicle  and   that  to  be  estimated. 

the  parcels  which  he  sells  are  carried  IntentaM  Oommaree, — An  occupation 

on  his  person.    Com.   v.   Cusick,   uo  tax  imposed  on  a  telegraph  company, 
which  graduates  the   tax  according  to 

,     :nE,  4  Tex.  137 ;  the  business  done,  regardless  of  a  di«- 

Society  for  Savings  -v.  Coite,  6  Wall,  tinction  between  business  done  wholly 

<U.  S.)  606.  within  the  state  and   business  done  In 

3.  Philadelphia  Contrlbutorship,  etc.  part  without  the  state,  is  free  from  the 
V.  Com.,  98  Pa.  St.  48;  Lehigh  Crane  objection  that  It  regulates  or  obstructs 
Iron  Co.  If.  Com.,  55  Pa.  St.  448;  Gold-  Interstate  commerce.  Westem  Union 
smith  V.  Augusta,  etc.,  R.  Co.,  6i  Ga.  Tel.  Co.  v.  State,  55  Tex.  314. 

46S;   People  11.  tievi  York,   18  Wend.  6.  See  Wynne  k:  Wright,  i  Dev.  & 

(N.Y.)  605;  Burlington  !■.  Putnam  Ins.  B.  (N.  Car.)   19;  Cowlea   i'.   Briitain. 

Co.,  31  Iowa  102.  a  Hawks(N. Car.)  Jo+;  Moseley  iv Tift 

Underthe-reMjstatuteofiSae,  taies  4Fla.  401;  State  v.  U.  S.,  etc..  Express 

are  dependent  upon  the  income  derived  Co.,  60   N.  H.  319. 

from  sales  of  goods  made  in  excess  of  •.  Sacramento  v.   Crocker,    16   Cal. 

their    cost    after    deducting  expenses.  119;   Cutliff   v,   Albanv,  60  Ga.   397; 

Millar  v.  Douglass,  43  Tex.  288.  Kniper  i>.  Louisville,  7  6ush  (Ky.)  599; 

8.  See  Mayes  v.  Erwin,  S   Humph.  Ex  f.   Marshall,   64   Ala.   166;    Police 

(Tenn.)  390;  Bank  of  Utica  v.  Ulica,  4  Jury  t'.  Cochran,  10  La.  Ann,  373;  Stale 

Paige  CN.  Y.)  399;  37  Am.  Dec.  21.  v.  King,  11  La.  Ann.  a6i;  East  St.  Louis 

The   tax   mar   be    levied    upon   the  v.  Wehrung,  46  III.  39J. 

amount  of  purchases  made  for  the  busi-  Thougit     taxes    must     be     uniform 

ness.     State  v.    Stephens,  4  Tex.    137;  throughout  the  district  levying   them, 

upon  the  number  of  vehicles  belonging  tber  need  not  be  the  same  throughout 

to  the  carrier.     Goodwin  v.  Savannah,  difierent  districts,  and  the  fact  that  the 

53  Ga.  414.  same  license  fee  is  not  required   by  all 

A  license  tax  on  bakers  mav  be  regu-  cities  in  a  state,  is  no  valid  objection, 

lated  by  the  weight  of  the  bread,  but  an  Wiley  v.  Owens,  39  Ind.  419. 

ordinance   regulating  the   weight   and  A  law  Imposing  a  smaller  license  tax 

price  of  bread  isunconslitutional.    Mo-  on   proprietors   of  bars   and  drinkiog 

bile  I'.  Yuille,  3  Ala.  137.  saloons  kept  on  steahiboats,  than  upon 

4.  See  Albertson  v.  Wallace,  81  N.  the  owners  of  bars  kept  on  land,  is  not 
Car.  479;  Walker  I'.  Springfield,  94  111.  unconstitutional.  State  v.  Rolle,  30 
364;  Rome  I'.  Mc Williams,  5J  Ga.  l£i ;  La.  Ann.  991;  31  Am.  Rep.  134. 
BerksCountv,T.  Bertolet.13  Pa.St.  SI3;  An  occupation  tax,  rated  according 
£«/.  Hurl,  49  Cal.  557;  Western  Union  to  the  population  of  the  community 
Tel.  Co.  1:  State,  ?^Tex.  314;  Porter  f.  where  the  business  is  transacted,  is  not 
Rockford,  etc.,  R.to.,  76  III.  561;  Ould  unconsUtutlonai.  Texas  Bankirig,  etc.. 
v.  Richmond,  13  Gratt.  (Va.)  464;  14  Co.  v.  Sute,  41  Tex.  636.     Se«  also 
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additional  labor  of  officers  and  expenses  thereby  incurred ; ' 
though  it  may  be  made  sufficiently  high  to  produce  a  fund  with 
which  to  enforce  regulations  adopted  to  restrain  the  improper 
exercise  of  the  pursuit,* 

b.  Upon  Whom  Imposed,— Each  member  of  a  firm  is  not  lia- 
ble for  the  tax  imposed  upon  the  business  transactions,^  unless 
the  tax  is  personal,  when  the  tax  must  be  paid  by  everyone  fol- 
lowing the  vocation.^  A  person  paying  a  tax  on  one  business, 
who  adds  to  his  occupation  another,  even  though  a  kindred  busi- 
ness, may  be  liable  to  double  taxation.^  But  where  the  one 
business  is  a  necessary  or  ordinary  incident  of  the  other,  payment 
of  the  tax  upon  the  principal  business  will  suffice.* 

Bx  f,  Marshall,  64  Ala.  266;  State  v.  nership  (o  work  in  mines  belonging  to 

Schlier,  3  Heisk.  (Tenn.)  3S1.  the  Srm,  was  a  charge  upon  the  em- 

1.  Uceni*  Fm. — St.  Louto  v.   Boat-  plojer,  and  not  upon  the  Arm. 

men's  Ins.,  etc.,  Co.,  47  Mo.  150 ;  Meg-  AfeaM.— As  a  personal  privilege,  the 

tayer  v.  Corrige,  38  La.  Ann.  707;  Col-  tax  is  imposed  upon  agents.     Tajior  f. 

llns  V.  Louisville,  a  B.  Mon.  (Kv.)  134;  Ashby,  3  Mont.  148.     See  Temple  v. 

Ash  IT.  People,  II    Mich.  347;  ^3  Am.  Sumner,  51  Miss.  13;  24  Am,  Rep.6is. 

Dec.   740;   Cincinnati    v.    Bryson,    ij  0.  Jacko  v.   State,  aa  Ala.  73;  Kelly 

Ohio  635;  4S  Am.  Dec.  593;  Johnson  T>.  -u.    Dwyer,  7  Lea  (Temi.)    180;  State 

Philadelphia,  60  Pa.  St.  445.     And  see  v.  Holmes,  28  La.  Ann.  765;  id  Am. 

Charleston  v.  Rogers,  2   McCord  (S.  Rep.  no. 

Car.)  495;  Baker  v.  Panola  County,  30  A  merchant  who  came*  on  a  retail 

Tex.  86.  and  also  a  wholcEale  businesB  is  liable 

I.  Smith  II.  MadiEon,  7  Ind.  86;  Car-  to  the  tax  imposed  on  both.     New  Dr- 
ier V.  Dow,  16  Wis.  298;   Fire   Depart-  leans  v.  Koen,  38  La.  Ann.  3:8. 
ment  -o.  Uelrenstein,  16  Wis.  136.  And  A  tobacco  dealer  who  takes  out  a  li- 
see  Allerton   v.   Chicago,  9   Biss.   (U.  cense  as  a  storager  and  also  as  a  tobac- 
S.)  553.  CO  auctioneer,  but  charges  commieeionB 

In  Johnson  r.   Philadelphia,  60  Pa.  on  the  amount  of  sales  as  well  aa  other 

St.  445,  It  was  held  that  the  imposition  charges,  must  also  obtain  a  license  as  a 

of  a  reasonable  charge  for  a  license  as  commission  merchant  and  pay  the  tax 

a  police  regulation  is  valid,  although  Its  assessed    thereon.      Neal   v.  Com.   31 

incidental  operation   augments  there-  Gratt.  (Va.)  511. 

ceipts  into  the  treasury.  Under  the  license  of  a  retail   mer- 

In  St.  Paul  V.  Coher,  13   Minn.  41;  chant,  a  person  cannot  sell  drugs,  where 

90  Am.  Rep.378,itwas  held  that  proof  a    different    license    is   required   from 

of  the  amount  of  license  fee  reasonably  druggists.      Stale    v.   Holmes,   18   La. 

necessary  Co  regulate  the  business,  i9  Ann,  765;  36  Am.  Rep.  no. 

not  admissible  in  a  prosecution  for  vio-  8.  Griffin  *.  Powell,  64  Ga,  625, 

Jating  an  ordinance  imposing  a  fee.  One  who  pays  a  privilege  tax  for  run- 

I.  See  Carter  v.  State,  60  Miss.  459,  nine  a  livery  stable,  is  not  liable  for  the 

where  the  tax  was  imposed  upon  the  tax  levied  upon  the  privilege  of  running 

business  of  keeping  a  restaurant.     In  hacks,  buggies,  etc.     Bell  v.  Watson,  3 

Savannah  v.  Hines,  53  Ga.  616,  the  lax  Lea  (Tenn,)  328;  Williams  v.  Garignes, 

was  imposed  on  the  practice  of  the  law.  30  La,  Ann.  1094,     A  bookseller  can- 

4.  As  sometimes  in  the  case  of  prac-  not  be  compelled  to  pay  an  additional 

titioners  at  law,     Jones  i'.  Slallworth,  privilege    tax  imposed   on    keepers  of 

44  Ala.  657.     See  also  Long  v.  State,  second-hand  goods  because  he  deals  in 

37  Ala.  33;  Stokes  v.  Preecott,  4  B.  old  books.  Eastman  v.  Chicago,  79 
Mon.  (Ky.)  37.      But  see  Ex  f.  Butln,  111.   178. 

38  Tex,  App.  304,  where  the  peddler's  In  Police  Jury  v.  Marrero,  38  La. 
tax  was  imposed  upon  "every  person  Ann.  896,  it  was  held  that  a  retaildealcr 
or  firm  who  peddles."  whose  ordinary  license  is  five  dollars. 

In   Meyer  v.   Larkin.  3  Cal.  403,11    but  who  combines  the  sale  of  liquor 
■'■''"'       "  "  '      upon  a  for-     '  "■ '  ■   -    ,- ,. 
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c.  Where  Imposed. — Occupation  and  privilege  taxes  may  be 
said  to  be  local  rather  than  general,^  and  are  not  to  be  imposed 
on  occupations  or  privileges  carried  on  outside  the  limits  of  the 
taxing  district.*  An  apparent  exception  may  be  said  to  exist  in 
the  case  of  licenses  imposed  under  the  police  power ;  as,  for  exam> 
pie,  for  the  regulation  of  the  liquor  traffic  in  immediate  proximity 
to  the  territorial  limits  of  the  district  or  municipality.' 

The  fact  that  all  the  taxes  required  by  law  have  been  paid  in 
another  state  or  district,  does  not  relieve  a  business  from  taxation 
in  the  place  where  it  is  carried  on,*  A  business  is  not  taxable  in 
two  different  districts,  however,  where  it  is  managed  and  the 
principal  part  of  its  transactions  is  carried  on  in  one,  though  some 
of  its  enterprises  extend  incidentally  into  the  other.* 

4.  CoUMtion— (See  also  supra,  this  title,  Collection).— Ozzn^^ 
tion  and  privilege  taxes  are  imposed  usually  in  the  form  of  license 
fees,  the  payment  of  which  may  be  made  a  condition  precedent 
to  the  issue  of  the  license,*  or  the  beginning  of  the  exercise  of 
the  occupation  or  privilege.* 


onlj  be  required  to  pay  a  total  license 
oT  jiftv  dollars. 

1.  ■foungblood  -o.  Sexton,  33  Mich. 
406;  10  Am.  Rep.  654;  Com.  w.  Stod- 
der,  3  Cush.  (Mass.)  562;  48  Am.  Dec. 
679;  Pleulor  n.  State,  II  Neb.  547; 
Bates  T'.  Mobile,  46  Ala.  158;  Minor  z>. 
Fred  on  i  a,  37  N,  Y.  155;  Edenton  ti. 
Capehart,  71  N.  Car.  156;  Capella  i^ 
Carradine,  19  La.  Ann.  30;.  And  eee 
State  V.  Hibernla  Ins.  Co.,  38  La.  A  nn. 
463;  State  V.  CharlcEton,  2  Spears  (S. 
Car.)  633. 

1.  Fisher  r.  Rush  County,  19  Kan,  414. 


Ti posing  a  tax  o 


But  a  law 
cles  of  trade  < 

includes  sales  by  agents  made  out  of  the 
city  and  state,  but  delivered  from  astore 
in  the  citv.  Shriver  v.  Pittsbui^,  66 
Pa.  St,  44^. 

8.  Falmouth  u.  Watson,  s  Bush  (Ky.) 
660;  Com,  V.  Stodder,  i  Cush.  (Mass.) 
563 ;  48  Am.  Dec.  679 ;  Pleuler  v.  State, 
II  Neb.j47,  And  see  Scott  u.  Robin- 
son, 10  Gratt.  (Va.)  661. 

Such  regulation  is  permissible  even 
though  Impositions  for  regulation  are 
also  imposed  in  the  district  In  which  the 
pursuit  is  carried  on.  The  legislature 
may,  for  police  purposes,  prescribe  the 
limits  of  municipal  bodies ,  enlarging  or 
contracting  them  at  pleasure.  Chicago 
Packing,  etc.,   Co.  v.  Chicago,  88  111. 


Mason  v.  Lancaster,  4  Bush  ( Kv.)  406; 
Kip  V.  Paterson,  36  N.  ].  L.  398;  Ca- 
pell>  V.  Carradine,  19  La.  Ann.  305. 


The  payment  of  taxes  due  in  the 
home  state  of  a  merchant,  does  not 
authorize  him  to  sell  his  goods  in  other 
states  free  of  taxation.  Ex  f.  Thorn- 
ton, 12  Fed.  Rep.  53S. 

B,  St.  Charles  v.  Nolle,  51  Mo.  tii; 
II  Am.  Rep.  440;  Com.  v.  Slodder,  3 
Cush,  fMass.)  563;  48  Am.  Dec.  679; 
Capella  v.  Carradine,  19  La,  Ann.  305. 

Authority  to  impose  a  license  tax 
upon  all  owners  or  carts,  etc.,  using  the 
paved  streets  of  the  city,  does  not  au- 
thorize the  Imposition  of  a  tax  on  wag- 
ons, etc.,  owned  by  non-residenls  of 
the  city,  and  used  occasionally  in  car- 
rying goods  through  it  to  an  adjoining 
town.  Bennett!/.  Birmingham,  31  P*. 
St.  15. 

e,  SighUc.  Yarnalis,i]Gratt(Va.) 
392;  Cincinnati  i.'.  Bryson,  ij  Ohio  635  ; 
4S  Am.  Dec.  S93. 

T.  Bancroft  *,  Dutnas,  31  Vt  456; 
Alexander  I'.  O'Donnell,  la  Kan.  608; 
Doran  v.  Phillips,  47  Mich,  338;  SUte 
V.  Holmes,  28  La.  Ann.  7G5;  36  Am. 
Rep.  I  to;  License  Tax  Cases,  5  Wall. 
(U.  S.)  463  !  Brooklyn  v.  Brestin,j7  N. 


;oi:   Com. 
(Va,)  165, 

a  lid 


Byir 


30     GtMX. 


^  .ging  In  cerUin  oi 
permitting  thetax  on  oth 
to  l>e  paid  quarterly,  a 
still  other  occupations 
without  a  license,  is  nt 
tloaat,  Fabey  t>.  State,  37  Tex.  App. 
146;  II  Am.  St.  Rep.  iSi. 


ig  the  payment  of 
nditioQ  precedent 
n  occupations,  but 
other  occupations 
id  permittinK 
a  be  pursued 
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Authority  may  be  given  to  collect  a  tax  or  a  license  fee  by  an 
ordinary  action  at  law ;  '  and  fines  and  penalties  may  be  imposed 
and  collected  for  violation  of  the  license,*  or  for  acting  without 
a  license.'     The  legislature  may  make  it  a  criminal  offense  for  any 


1.  Lot  Angeles  v.  Southern  Pac.  R. 
Co.,  6i  Cal.  »;  Sacramento  ».  Crocker, 
i6  Cal.  119;  Stoltes  t.  New  York,  14 
Wend.  (N.  Y.)  87;  Tardei;.  Benseman, 
31  T«.  277;  Aulanier  v.  Governor,  1 
Tejj.  653. 


But,  unless  authorized  bj  statute,  a    km 


will  be  taken  to  be  true  unless  dis- 
proved. Smith  V.  Adrian,  1  Mich.  495. 
See  also  Sharp  v.  Slate,  17  Ga.  190. 

Where  the  amount  of  a  tax  Is  vari- 
able at  the  will  of  the  proper  municipal 
officers,  it  la  not  a  matter  of  judicial 


civil  action  cannot  be  maintained 
cover  the  amount  of  the  license.  People 
11,  Craycroft,  a  Cal.  343 ;  56  Am.  Dec. 
331  ;  People  V.  Rajnes,  3  Cal.  366; 
Santa  Cruz  u.  Spreckels,  57  Cal.  133. 
But  see  Texas  Banking,  etc.,  Co.  v. 
State,  42  Tei.  636. 

i.  Beallf.State,4BlBckf,(Ind.)iio; 
Com.  I^  Cusick,  izo  Mass.  183 ;  Brook- 


ind   an  indictment  a 


formation  for  pursuing  the  business 
without  the  pavment  of  the  tax,  should 
allege,  and  the  proof  establish,  the 
amount  which  had  been  fixed.  Archer 
I".  State,  9  Tex.  App.  78. 

S.  State  V.  Hayne,  4  S.  Car.  403; 
Rome  V.  McWilliams,5i  Ga.  3jt;  Chil- 
vers  V.  People,  u  Mich.  43;  Carr  v. 
State,  5  Tex.  App.  i  s3i  Harris  v.  Slate, 
4  Tex.  App,  131;  tonella  v.  State,  4 
Tex.  App.  315. 

The  penalty  may  be  a  double  tax. 
State  1'.  Manz,  6  Coldw.  (Tenn.)  557. 

The  failure  to  obtain  a  license  for 
acts  which  were  misdemeanors  at  com- 
mon law,  leaves  the  partv  as  he  would 
have  been  at  common  law — a  public 
nronKdoer  subject  to  indictment  and 
punishment.  People  i>.  Raynee,  3  Cal. 
366.  Gaming  debts  are  not  legalized 
bv  legislative  acts  permitting  gaming 
houses  to  be  licensed.  The  license 
simply  operates  as  a  permission,  and  re- 
moves the  misdemeanor  at  common 
law,  but  does  not  change  the  character 
"  the  contract.     Carrier  v.  Brannan,  3 


1,  31  Tex.  177;   Archer   w.  State,  9 
Tex.  App.  78.  And  see  Sterne  v.  State, 

In  Drexel  v.  Com,,  46  Pft.  St.  31,  it 
was  held  that  a  statute  imposing  a  tax 
upon  brokers  on  account  of  their  re- 
ceipts from  commissions,  discounts, 
etc.,  and  requiring  them  to  make  re- 
turns to  the  auditor  general.  Imposes  a 
duty  upon  them  to  keep  such  accounts 
as  will  exhibit  their  receipts,  and  a  fail- 
ure to  keep  such  accounts  and  make  re- 
turn, is  a  BufGcIent  ground  for  the  Im- 
position of  the  penally  imposed  by  the 
act.  The  penalty  is  incurred  by  each 
and  every  neglect.  Com.  v.  Cooke,  30  Cal.  3^8. 
Pa.  St.  loi.  FortUtore  of  dooda.  — In    Virginia, 

BvlW  for  iMiultiM  should  be  prose-  judgment  for  the  forfeiture  of  the  goods 
cuted  in  the  name  of  the  state,  Aulanier  used  may  be  given  on  presentment  and 
■V.  Governor,  I  Tex.  653,  unless  It  is  inlormat'lon.  Com.  v.  Collins,  9  Leigh 
otherwise     provided   by    statute.     See     [Va.)  666. 

Higby  V.   Fishbourne.  5  111.  165 ;  Wal-         A  statute  requiring  the  forfeiture  of 
lack  V.  New  York,  3  Hun  (N,  Y,)  84.        goods  carried  for  sale  without  a  Ikente, 

Tbo  proeaia  required  In  cases  of  suits  does  not  apply  to  goods  forwarded  from 
for  a  penalty  incurred  by  violating  an  without  the  state,  upon  the  order  of  a 
ordinance,  is  sufficient.  If  it  sets  out  the  purchaser,  though  such  order  was  nro- 
tubstance  of  the  ordinance   and  the  na-    cured  through  an  agent  of  the  s 


ture  oflhe  offenEe  charged.  Kipu.  Pat- 
erson,  26  N.  J.  L.  J98. 

Bnrtlui  of  Proof.— The  state  should 
make  out  a  frima  facie  case  by  show- 
ing everything  necessary  to  make  out 
the  right  to  recover  the  tax.  See  Wea- 
ver If.  State,  8g  Ga.  639;  State  v. 
Hlrsch,  45  Mo.  419;  State  v.  Richard- 
son, 45  Mo.  375.  But  in  an  action  for  a 
penalty  for  acUng  without  a  license,  it 
Is   not  necessai^  to  establish  the  fact 


who  was  unlawfully  traveling  and  offer- 
ing goods  for  sale.  Burbank  x<.  Mc- 
DulTee,  6sMe.  135. 

VAlldlty  of  OontrMla.— As  to  the 
validity  of  contracts  made  in  transact- 
ing business  without  a  license  as  re- 
quired, see  License,  vol.  13,  p.  ji6. 
And  see  Anding  v.  Levy.  57  Miss.  31 ; 
34  Am.  Rep.  43s;  Deceit  r,  Lewenthal, 
57  Mias.  331;  34  Am.  Rep.  449,  where 

intracis  made  by  a  trader  without  a 


that  the  accuwd  had  no  license.    This    license  are  avoided  by  statute. 
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person  subject  to  an  occupation  tax  to  pursue  such  occupation 
without  first  paying  the  tax.* 

Power  in  any  tribunal,  body,  or  officer  to  issue  a  license  and 
require  a  tax  to  be  paid,  carries  with  it  the  right  to  receive  pay- 
ment, unless  a  different  disposition  of  the  fee  is  provided  for.* 

XXI.  Local  AwwhtttT'^ — I.  Vatnre  and  FnTpooe — Sistliignuhed 
from  Taxstion  Qenerally. — Local  or  special  assessments  are  levied  by 
virtue  of  an  exercise  of  the  taxing  power,'  but,  in  many  respects, 
differ  from  general  taxes  levied  for  governmental  or  municipal 
purposes.  They  are  a  peculiar  species  of  taxation,  standing 
apart  from  the  general  burdens  imposed  for  state  and  municip^ 
purposes,  and  are  governed  by  principles  which  do  not   apply 

1,  Cincinnati    v.     Buckingham,    10  law   in    other   reepects,     Galloway    *, 

Ohio  ^57;  White  v.  Kent,  ii  Ohio  St.  Stewart,  49  Ind.  156;  19  Am.  Rep.  677. 
550;  Shelton  v.  Mobile,  30  Ala.  ^40;  68        3.  Burnett   v.    Sacramento,    11  Gal. 

Am.  Rep.  143;  Huntington  -v.  Chees-  83;  Emerj-  v.  San   Francisco  Gas  Co^ 

bro,  i;7   Ind.  74;  LanguiHe  v.  State,  4  18  Cal.  346;  Taylor  v.  Palmer,  31   Cal. 

Tex.  "App.  312 ;  St.  Louis  v.  Sternberg,  240,  150;   Palmer  t).  Way,  6  Colo.  106; 

69   Mo.    289;   Chilvers  1>.    People,  11  Pueblo  v.    Robinson,    la    Colo.    503; 

Mich.  43;  Morkf.Com.,  6  Bush  (Kj.)  Nichols   v.  Bridgeport,  13  Conn.  "189; 

397;   Stewart  v.  Potts,  49   Miss.  749;  Havden  r>,  Atlanta,  70  Ga.  817;  7  Am. 

State  -u.  Havne,  4  S.  Car.  403;  Com.  v.  &  Eng.  Corp.Cas.  22S;  Adams  County 

Byrne,  10  Gratt.   (Va.)  165.     And  if  a  -u.    Quincy,    130    111.    566;  Palmer  v. 

statute  enjoins  an  act  to  be  done,  with-  Stumph,  29  Ind.  335;   Bradley   v,   Mc- 

out  pointing  out  any  mode  of  punish-  Atee,  7  Bush  (Ky.)  667;   Municipality 

ment,  an  indictment  will  lie  fordisobey-  No.  2  jp.  White,  g  La.  Ann.  446;  Moale 

ing  the  legislative  injunction.     Keller  v.  Baltimore,  S  Md.  314;   Baltimore  v. 

IP.  Slate,   II  Md.  526169  Am.  Dec.  226.  Greenmounl    Cemetery,    7    Md.    517; 

An  fnfonnatlon  or  an  Utdletment  for  Baltimore  v.  Johns  Hopkins   Hospital, 

violating  a  license,  or  for  acting  with-  56  Md.  i;  Gould  v.   Baltimore,  50  Md. 

allege  facts  showing  378;  Noonan   v.   Stillwater,    33  I" 


that  the  accused  had  engaged  in  the  198;  Hennepin  County  ».  Bartle«on,i7 
prohibited  pursuit,  and  that  there  was  Minn.  341;  Williams  v.  Detroit,  3  Mich. 
a  violation  or  absence  of  the  license.     560;   McComb   v.   Bell,  a   Minn,  395 ; 


See  Crews  v.  State,  10  Ten,  App,  292 ;  Williams  v.  Cammack,   27   Min 

Alcott   V.   State,   8   Blackf.   (Ind.)  6;  Garrett  u,  St.  Louis,  25  Mo.  505  ;  wew- 

Bacon  !■,  Wood,  3   JH.  265;  Sterne  v.  by    v.    Platte    County,    25    Mo.   3.s8; 

Slate,  20  Ala.  43;  Prigmore  v.  Thomp-  Harvard  College  v.  Boston,   104  Mass. 

son,  Minor  (Ala.)  420;  May  v.  State,  9  482;  State  v.  Fuller,  34   N.J.  L.  327; 

Ala.  167;  Statep.Alkin,7  Yerg(Tenn.)  State  v.  Newark,  35  N.  J.L.i6S;  Brcw- 

26S;   Greer   v.  Bumpass,   Mart.   &  Y.  ster  i>.   Syracuse,  19  N.  Y.   118;    New 

tTenn.)  94 ;  Cousins  v.  Com.,  19  Gratt,  York   Protestant   Episcopal   School  v, 

(Va.)  8o7;Com.  I-.  Foi.  loPhila.  (Pa.)  Davis,   31    N.    Y.    %%z\   Litchfield  ti. 

204;  Com.  !>.  Smith, 6BuBh  (Ky.)l63;  Vernon,    41    N.    Y.    123;    People    t>. 

Com.   V.   Dudley,  3  Mete.  (Ky.)  23i;  Brooklyn,   4  N.    Y.    419,    overruling 

Mork  r>.  Com.,  6  Bush  (Kv.)  397;  State  6  Barb.   (N.   Y.)  209;   Matter  of  Van 

T'.WiIlis,37Mo.  193; State' I. Powell,  10  Antwerp,    56   N.  Y;    26r;;    Roosevelt 

Rich.  (S.  Car.)  373;   Com,  v.  Brouck-  Hospital  v.  New  York,  64   N.  Y.  na; 

heimer,  14  Gray  (Mass.)   29;  Com.  v.  Wilson  v.  Auburn,  27   Neb.  440;    Sco- 

Twitchell,  4  Cush.  (Mass.)  74.  ville  v.  Cleveland,  1  Ohio  St.  116 ;  HiU 

S.  Williams      V.     Com.,    13      Bush  t.  Higdon,  5  Ohio  St.  246; /»  rs  Wash- 

(Ky.)  304.  ington  Avenue,  69  Pa.  St.  352;   Ham- 

A  payment  of  the  Ux  and  the  receipt  mett  v.  Philadelphia,  65  Pa.  St.  146; 
therefor,  amount  in  substance  to  a  Bishop  v.  Tripp.  15  R.  I.  466;  Round- 
license,  and  confer  on  the  party  making  tree  I'.  Galveston,  41  Tex.  612;  Allen 
the  payment,  a  right  to  carry  on  the  v.  Drew,  44  Vt.  175;  Weeks  n.  Mil- 
business  for  the  time  for  which  the  tax  waukee,  10  Wis.  356;  Soens  v.  Racine, 
has  been  paid,  on  complying  wilh  the  10  Wis.  371;  Holton  v.  Milwaukee,   31 
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generally.*  They  do  not  recur  annually  or  at  stated  periods,  but 
are  imposed  only  as  occasion  arises ;  *  and  they  can  only  be  levied 
on  real  estate.'  Finally,  while  the  improvement  for  which  the 
special  assessment  is  levied  is  public  in  its  character,  authorizing 
the  levy  of  a  tax,  the  property  within  the  limited  area  over  which 
the  assessment  is  imposed^,  is  specially  benefited  by  it,  and  its 
value  enhanced  in  excess  of  the  general  good,  and  therefore  the 
property  so  benefited  should  be  charged  with  its  share  of  the 
expense  in  proportion  to  the  special  benefit  which  it  derives,  and 
not  merely  on  an  ad  valorem  basis,  as  in  the  case  of  a  general  tax.* 
These  differences  have  compelled  the  courts  to  recognize  an 
important  distinction  between  the  terms  "  taxes  "  and  "  assess- 
ments," when  used  in  constitutions,  statutes,  and  covenants. 
These  terms  are  regarded  as  distinct  and  as  having  a  different 
meaning*  Thus,  where  there  is  an  exemption  from  "  taxation," 
such  exemption  is  limited  to  taxation  for  general  governmental 
and  municipal  purposes,  and  does  not  extend  to  or  include  special 
assessments.*  Similarly,  constitutional  provisions  that  all  taxes 
shall  be  equal  and  uniform  apply  only  to  general  taxation  and 
have  no  application  to  local  assessments.*     An  assessment  is  not 

WU.    37 ;    Gllrnan    v,    Sheboygan,    a  mond  «.  Cleveland,  42  Ohio  St.  531 ; 

BUck   (U.S.)  510.  Kirbvr.  Shaw,i9Pa.  Sl.J58;Schenky 

1.  Munson     v.     Atchafalaya     Basin  i-.   Com  .  36   Pa.   St.   19;   McGonigle 

Levee  Dist.,  43  La.  Ann.  :s.  -v.   Alleghenj-,  44   Pa.   St.   izi  ;   In   re 

%.  Bridgeport  r.  New   York,  etc.,  R.  Washington  Avenue.  69  Pa.  St,  358; 

Co„  36  Conn.  26i;  Macon  v.  Patty,  57  Hale  i;.  Kenosha,  29  Wib.  6o<; ;  Norfolk 

MUs. -^Sd    ■  i>.  Elli6,36Gratl.  {Va.)aJ7;kichmond, 

S.  Macon  v.  Patty,  t,^  Misa,  386.  etc.,  R.  Co.  v.  Lynchburg,  81  Va.  476; 

*.  Taylor  v.  Palmer,  31  Cal.  it,i,\  Green  1/.  Ward,  81  Va.  327. 
People  tr,  Austin,  47  Cal.  «3 ;  Bridge-  6.  See  Munson  -u.  Atchafalaya  Basin 
port  V.  New  York,  etc.,  R.(So.,36  Conn.  Levee  Diet.,  43  La.  Ann.  15;  People  v. 
a6i;  Hsvden  I'.  Atlanta,  70  Ga,  817;  7  Austin,  47  Cal.  353;  Macon  ».  Patly, 
Am.  &  Eng.  Corp.  Cas.  238;  Siephani  57  Miss.  386;  Havden  -v.  Atlanta,  70 
D.  Bishop  of  Chicago,  1  III,  App.  249;  Ga.  817;  7  Am,  &bng,  Corp.  Caa.  128; 
Palmer  17.  Stumph,29  Ind.  335;  R066  t>.  Lima  v.  Limn  Cemetery  Assoc,  42 
Stackliouse,  114  Ind,  206;  Munson  r.  Ohio  St.  128;  Davies  v.  New  Orleans, 
Atchafalaya  Baain  Levee  Dist,,  43  La.  40  La,  Ann.  806;  Prav  v.  Northern 
Ann.  15;  Davies  11.  New  Orleans,  40  Liberties,  3c  Pa.  St.  71 ;  /»  re  Wash- 
La.  Ann.  806;  Brooks  v.  Baltimore.  4S  ington  Avenue,  6g  Pa.  St.  359. 
Md.  265;  Gould  ».Balliniore,i;9Md.38o;  fl.  See  jw^ro,  this  title,  £xcm//iOBj. 
Alexander  v.  Baltimore,  5  Gill  (Md.)  See  also  Roosevelt  Hospital  v.  New 
^;  Thomas  I'.  Gain,  35  Mich.  135;  York,  84  N.  Y.  108;  Bridgeport  u.  New 
Rogers  !■.  SI.  Paul,  22  Minn.  494;  Daily  York,  etc.,  R,  Co.,  36  Conn.  25^  I  Lima 
■c.  Swope,  47  Misa.  379 ;  Macon  v.  Paltv,  v.  Lima  Cemetery  Assoc,  42  Ohio  SL 
57  Miss.  386 ;  Lockwood  u,  St.  Louis,  128;  Boston  Seamen's  Friend  Soc,  f, 
24  Mo.  21;  Neenan  v.  Smith,  50  Mo,  Boston,  116  Masa.  181;  Sheehan  v, 
529;  Tide-water  Co.  v.  Coster,  18  N.  Good  Samaritan  Hospital,  50  Mo.  155; 
J.  Eq.  527;  /«rf  Elizabeth, 4gN.  ).  L.  Patterson*,  Society, etc.,24N. J. L.400. 
504;  Howell  V.  Essen  County  ftoad  T.  See  infra^  this  title,  Conililution- 
Board,  32  N.  J.  Eq.  675;  Matter  of  New  ality.  See  also  Taylor  v.  Palmer,  31 
York,  u  Johns.  (N.  Y.)  77;  Matter  of  Cal.  240  ;  Brooks  *.  Baltimore,  48  Md. 
Van  Antwerp,  56  N.  Y.  265;  Roose-  169;  Hill  v.  Higdon,  5  Ohio  St.  243; 
*elt  Hospital  v.  New  York,  84  N.  Y.  Reeves  11.  Wood  County,  8  Ohio  Si. 
112;  Sharp  r.  Spelr,  4  Hill  (N.  Y.)  76;  333;  Hale  i\  Kenosha,  29  Wis.  S99;  /» 
Hill  V.  Hlcdon,  5  Ohio  St,  J47;  Reeves  re  Opening  of  Streets,  20  La.  Ann. 
V.  Wood  County,  8  Ohio  St.  339;  Ray-  499;  Munson  v.  Atchafalaya  Basin 
496 
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a  tax,  within  the  meaning  of  a  statute  limiting  the  time  within 
which  the  collection  of  taxes  may  be  enforced.* 

A  covenant  that  a  vendor  shall  pay  all "  taxes  "  assessed  against 
the  property  prior  to  the  surrender  of  possession  to  the  vendee, 
does  not  bind  the  vendor  to  pay  a  local  assessment  so  levied,* 
and  on  the  other  hand,  a  condition  in  a  lease  that  the  lessee  shall 
pay  all  "  assessments,"  does  not  bind  him  to  pay  taxes  levied  for 
general  purposes.' 

2.  Principle  of  the  Impoaitioii — Beneflta. — One  of  the  features 
distinguishing  local  assessments  from  general  taxation,  is  that 
local  assessments  are  imposed  according  to  the  benefit  derived 
from  the  improvement,  and  not  ad  valorem.  This  principle  of 
benefit  equalling  the  assessment  is  the  foundation  of  special 
assessments.     If  there  be  no   special    and   peculiar  benefit,  the 

Levee  DUt.,  43  La.  Ann.  15  ;   Hayden  term   "special    tax,"  as    denoting    an 

■V.  Atlanta,  70  Ga.  3i7;  7  Am.  &  £ng.  asBesEment   for   a   local   improvement, 

Corp.  Cas.  2i& ;  Richmond,  etc.,  R.  Co.  had  come  into  general  use  and  was  un- 

1'.  Lvnchburg,  81  Va.  473  ;  Auburn  v,  derstood  by  every  one,  notwithstanding 

Pauf,  84  Me.  31^.  holdings  that  a  statute  providing  Tortlie 

1.  Gould   V.   Baltimore,   59  Md.  378.  exemptionof  a  certain  class  of  property 

But  compare  Dalrymple  v,  Milwaukee,  from  taxation  did  not  eiempt  from  as- 

53  Wis.  178.  sessment   for   local   improvements,   an 

3.  Seals  ii.  Providence   Rubber  Co.,  exemption  from  taxation  being  an  ei- 

II   R.  I.  381;  Love  v.  Howard,  6  R.  I.  ception   to  be  construed  strictly.     The 

116;  Municipality   No,  i  v.  Curell,  7  court  adverted  to   Love  f.  Howard,6 

La.  303.     But,  if  there  are  words  in  the  R.  1,  lt6;  Municipality  No.  %  v.  Curell, 

covenant    evincing    an    intent   of   the  7  La.   203,   cases   where   a   lessee  had 

parties  to  extend  the  liability  to  such  agreed  to  pay  special  taxes,  jind  where 

assessmentB,  it  is  otherwise.    Thus,  a  it  was  held  tliat  he  was  not  liable  for  a 

lessee  has  been  held  liable  where  the  special  assessment,  but  said  that  in  the 

covenant  was  to  pay  "  (axes  and  assess-  former  case  the  assessment  was  made 

menta,"  Codman  V.  Johnson,  104  Mass.  under  a  statute  enacted  al^r  the  exe- 

491 ;  to  pav  "  rates,  taxes  end  duties,"  culion  of  the  lease,  and  that  in  the  lat- 

Curtis  v.  rterce,  1 15  Mass.  186 ;  to  pay  ter  case  the  agreement  was  to  pay  taxes 

"taxes   and   duties,"   Blake   11.   Baker,  annually   levied,  and   that   the  parlies 

115  Mass.  i38;  to  pay  "all  duties,  taxes  must  have  had   in  mind  annual  or  gen- 

and  assessments,"  etc.,   New  York  v.  ersi  taie)<.     As  supporting  this  view  of 

Cashman,  lojohns.  (N.  Y.)  96.  the  question,  the  court  cited   Blake  f. 

In  Cassady  v.  Hammer,  6:2  Iowa  359,  Baker,  115  Mass.  188,  referred  to  in  the 

however.  It  was  held  that  an  agreement  preceding  paragraph, 
in  a  lease  "  to  pay  all   taxes  assessed        S.  Stephani  v.  Bishop  of  Chicago,  2 

during  the  continuance  of  the  111.   App.  149.     But  comfare  Bleecker 

,,__,.._. .__  _     3  Wen-    '-••■' 


lease,"  included  special  asEessmentB  for  v.  Ballou,  3  Wend.  (N.  V.)  263. 
local  improvements,  such  as  for  paving  DUttncuislied  tcom  Special  Tazktlon. 
and  curbing  the  adjacent  street.  The  —In  Sterling  I'.Galt,  117  111.  11,  Mul- 
court  said  that  the  question  presented  key,  C.  J.,  said  :  "  A  special  assessment 
arose  upon  ihe  meaning  of  the  word  diners  from  special  taxation  mainly  In 
"taxes"  as  used  In  the  lease;  that  the  this:  that  the  assessment  cannot  in  any 
"  ""  "S   made   under  a  etatute,  case,  or  under  any  circum  ""        "     " 


wherein  an  assessment  was  denom-  ceed  the  tienetits  the  property  will  de- 
inated  a  special  tax ;  referred  to  the  rive  from  the  improvement,  and  the 
fact  that,  in  its  previous  decisions,  an  owner  of  the  property  assessed  has  the 
assessment  like  that  in  question  had  right,  if  dlssalislied  with  the  assessment, 
been  called  a  tax;  cittd  Burlington,  to  have  this  question  passed  upon  by  a 
etc.,  R.  Co.  V.  Spearman,  ii  Iowa  112;  jury,  and  it  not  content  with  their  find- 
Morrison  *.  Hershire,  31  Iowa  371,  and  Ing,  to  have  it  reviewed  in  an  appellate 
Sioux  City  i'.  Independent  School  tribunal ;  whereas,  in  cases  of  special 
13i*t-i  55   Iowa  150;  and  said  that  the  taxation,  the  jury  have  nothing  to  do 
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assessment    is    simply  an    arbitrary   exaction   which  cannot   be 
sustained.' 

If  the  cost  of  the  improvement  exceeds  the  peculiar  benefit  to 
the  neighboring  property,  the  excess  must  be  levied  on  the  pub- 
lic at  large ;  the  special  assessment  is  necessarily  limited  by  the 
extent  of  the  peculiar  benefit.* 

with  the  amount  which  \%  by  ordinance  to  be  aEEessed  upon  the  adjacent  prop- 
assessed  upon  the  Contiguous  property."  erty,  there  is  a  decision  by  the  legisla- 
1.  Creightonr.  Manson,  J7Cal.6i3;  ture  that  the  property  within  the  dis- 
Taylor  v.  Palmer,  31  Cal.  354;  Matter  Irict  will  be  benefited.'' 
of  Market  Street,  49  Cal.  549;  Schu-  In  Preston  i'.  RQdd,84Kv.  150,  Holt, 
macker  v.  Toberman,  j6  Cal.  i;io;  J.,  said  :  ''The  question  of  assessment 
Nichols  V.  Bridgeport.  33  Conn.  iSg;  or  apportionment  cannot  be  governed 
St.  John  V.  East  St.  l^uis,  so  III.  oi;  by  advantage  or  disadvantage  to  one 
Lee  II.  Ruggles,  62  111.  417  ;  Louisville,  person  within  the  district.  If  so,  public 
etc.,  R.  Co.  V.  East  St.  Louis,  134  111.  improvements  could  rarely  be  made. 
£56;  Yeatman  t>.  Crandatl,  II  La.  Ann.  The  legislature  must  necessarily  look 
110-^  In  re  New  Orleans  Drainage  Co.,  at  the  district  as  a  whole,  and  upon  this 
II  La.  Ann.  373;  In  re  Opening  of  general  view  determine  whether  such 
Streets,  10  La.  Ann.  497 ;  Davidson  v.  benefits  will  accrue  from  the  improve- 
New  Orleans,  34  La.  Ann.  170;  Dyar  -u.  ment  as  will  authorize  its  cost  lobe  im- 
Farmington,  70  Me.  537  \  Burns  v.  Bal-  posed  upon  the  adjacent  property.  Such 
timore,  48  Md.  104;  Baltimore  r.  Han-  assessments  are  madeupon  theassump- 
eon,  61  Md.  46a;  Thomas  f.  Gain.  35  tion  that  a  portion  of  the  community 
Mich.  155;  White  r.  Saginaw,  67  Mich,  are  specially  benefited  by  the  ir - 


.  ;  State  r.  Ramsey  County  Dist.  Ct., 
19  Minn.  62  ;  McCormack  v.  Patchin, 
q^  Mo.  33;  Hanscom  i'.  Omaha,  11 
Seb.  41 ;  Lansing  i'.  Lincoln,  3:  Neb. 
470;  State  V.  Newark,  27  N.  J.  L.  190; 
State  V.  Jeraev  City,  36  N.  ).  L.  j6; 
Sute   V.   Elizabeth.  37   N.  J.  L.  330 


;  the  principle  is  that  the  territory 
is  benefited ;  that  It  has  a  common  In- 
terest,  and  that,  governed  by  equitable 
rules,  it  must  equally  bear  the  burden. 
Necessarily,  individual  cases  of  bard- 
ihip  will  arise  ;  but  it  approaches  equal. 
■  ■  ■  'is  practicable.  It  fol- 
be  compelled 


Slate  *.Reed,43  N.  J.L.195;  In  re  lowsthatalc 

Drainage  of  Lands,  35    N.J.  L,  500;  to  pay  his  proportion  of  the  cost  of  a 

/■  re  Pequesl   River,  43  N,").  L.  553;  '  '      ''  - 

Stuart  V.  Palmer,  74  N.  Y.  1^9;  Cham- 
berlain T>.  Cleveland,  34  Ohio  St.  j6i ; 
Wewcll  V.  Cincinnati,  45  Ohio  St.  434 ; 

/»  re    Washington   Avenue,  69  Pa.  St.  ine    en 

353;  Seely   v.   Pittsburgh,   83   Pa.   St.  work, 'a  manifest  injustice.'     It  would 

360 ;  Cleveland  t^.  Tripp,  13  R.  I.  50.  be  spoliation,  and  not  taxation.     Under 

But  in  Pearson  v.  Zable,  78  Ky.  170,  the   guise   of  benefit   and  taxation,  he 

Cofer,  J.,   said:     " But  it  by  no  means  cannot  be  thus   arbitrarily  deprived  of 

follows   that  each   piece    of   property  his  property." 


improvement,  although  in  his  particu- 
lar case  his  property  maj-  not  be  bene- 
fited. This  rule,  however,  cannot  be 
BO  extended  as  lo  entirely  take  from 
;n   his  property.     ""' ' 


within   the  bounds 

sessment   extends 

benefit   from   the   improvement.     The 

constltutesfortheoccasion  a  tax  district; 
whether  the  property  within  that 
district,  considered  as  an  entirety,  will 
be  beneDted  by  the  proposed  improve- 
ment, is  a  question  to  be  decided  pri- 
marily bj-  the  legislature.  And  when 
■partment,  whellii 
'  through  the  local  authorities, 
which  it  may  have  delegated  the  power 
to  determine  when  such  improvements 
shall  be  made,  directs  an  improvement 
to  be  made  and  the  costs  of  making  It 
35  C.  of  L.— 33  4( 


In  L".  S.  V.  Edmunds,  3  Mackey  (D. 
C.)  142,  it  was  held  that  the  clause  of 
of  Congress  providing  for 
ents  "  upon  properly  adjoining 
and  to  be  especiallv  benefited,  was  a 
mere  designation  ol'che  property  liable 
to  assessment,  and  not  a  limitation 
upon  the  power  of  apportionment. 
3.  Creighton  v.  Manson,  37  Cal.  613: 
St.  John  TJ.  East  St.  Louis,  50  III.  91; 
"  ford  u.  People,  82  III.  SS7  :  Ster- 
.  Gait,  117  111.  II  ;  White  v.  Sag- 
inaw, 67  Mich.  33 ;  Adams  v.  Bay  City, 
78  Mich.  3ie;  Hanscom  v.  Omaha,  it 
^         m8 
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If  the  owners  of  the  adjacent  property  are  compelled  to  con- 
tribute to  the  cost  of  the  improvement,  beyond  the  enhancement 
of  the  value  of  their  own  property,  the  exaction  of  such  excess  is 
a  taking  of  private  property  for  public  use  without  just  compen- 
sation.* 

In  consonance  with  these  principles  it  has  also  been  held  that, 
although  a  tax  may  be  placed  exclusively  on  the  political  subdivi- 
sion of  the  state  to  whose  benefit  the  tax  will  enure,  yet  the  legis- 
lature cannot  impose  it  upon  any  district  smaller  in  extent  than 
such  political  subdivision  without  imposing  it  upon  the  basis  of 
the  benefit  to  the  property  on  which  it  is  imposed,* 

To  sustain  a  special  assessment,  the  special  benefit  must  accrue 
to  the  land  as  real  estate ;  and  not  to  its  owner  merely  as  an 
individual."  The  special  benefit  which  will  justify  an  assessment 
must  be  immediate,  and  of  such  a  character  that  it  can  be  seen 
and  traced  ;  remote  and  contingent  benefits  are  not  sufficient  and 
cannot  be  considered.* 

3.  Power  to  Make—a.  Statutes  and  City  Ordinances.— The 
levying  of  local  assessments  need  not  be  exercised  directly 
by  the  legislature,  but  may  be  delegated  to  municipal  corpora, 
tions.*  The  power  is  usually  exercised  by  means  of  such  a  dele- 
gation, and  some  courts  have  held  that,  as  the  power  to  levy 
local  assessments  is  of  municipal  rather  than  state  consequence, 


St.  561 ;  Hammett  v,  Philadelphia,  65  v.  Plymouth  Countr.  14  Gray  (Mac 

Pa.  St.  146.  156;  Mt.   Auburn  Cemelerv   r.  Cam- 

1.  Creightonii.  Manson,  a?  Cal.  614;  bridge  (Mass.   1889),  4  L.  R.  A.   836; 

Lent  r.  TillBon,  7lCal.44t;/»  r^New  Omaha  r.  Schaller,26Neb.  512;  Ham- 

Orleani    Drainage   Co.,    11    La.    Ann.  mett  f.   Philadelphia,  65   Pa.  St.   15s; 

373 ;  White   V.  Saginaw,  67  Mich.  33,  /»  re  Washington  Avenue,  69  Pa.    St 

40;  Tide-water   Co.  i'.  Coster,  18N.T.  353.     But  com/nre  Park   Eccleiiastical 

"      ~      "- *-  .,...,_   ^.         «    .    j^^^ 

,  ,,       „.         ,     .  f  York,  etc.,  R.  Co.  ti.  New  Brit* 

Canal  Street,  11  Wend.  (N.  Y.)  155. 

9.  State  V.  Fuller,  3^  N,  J.  I,.  576.  8.  Harward  v.  St.  Clair,  etc,  Drain- 
See  aUo  Dyar  V.  Farming  ton,  70  Me.  age  Co.,  iji  111.  130;  Hessler  p.  Drain- 
JIS.  531;  Brewer  Brick  Co.  t.  Brewer,  age  Com  rs,  53  III.  105;  Gage  c  Gra- 
61  Nfe.  62;  McCormack  v.  Patchfn,  53  ham,  57  111.  144;  Board  of  Dlrectore  tj. 
Mo.  33.  Houston,  71  111.  31S ;  Updike  v.  Wright, 

S.  Louisville,  etc.,  R.  Co.  v.  East  St.  81  III.  49;  West  Chicago  Park  Coiii'r« 

Loul$,   134  III.  663;  Neenan  v.  Smith,  v.  Western  Union  Tel.  Co.,  103  111.  33; 

JO  Mo.  529;  Green  v.  Ward,  Sa  Va.  324.  Cornell  r.  People,  io7lll.37J;Owaersof 


4,  Bridgeport  f.  New  York,  etc.,  R.  Lands  v.  People,  113  III.  396;  Wether- 
Co,  36  Conn.  355;  New  York,  etc.,  R.  ell  v.  Devine,  116  III.  631;  Wilson  f. 
Co.   V.   New     Haven,   42   Conn.   279;     Board  of  Trustees,   133  111.  443;  Lei- 


Harlford    v.    West    Middle   Dlst.,   4s  ington   n.   McQuillan,  9   Dana    (Kt.) 

Conn.  463  ;  Louisville,  etc.,   R.  Co.  v.  513 ;   Louisville   v.    Hjatt,  a   B.   Mon. 

East  St.  Louis,  134  III.  656;  State  v.  (Kv.)  17S;  Bradlej'  v.  McAtee,  7  Busli 

Newark,  17  N,  J.  L.  191 ;  Stale  v.  Jer-  (Ky.)  667 ;  Burgess  v.  Pue,  2  Gill  (Md.) 

sey  City,  3IS  N.J.  L.  58;  Stale  If.  Eliza-  u;     Alexander    v.   Baltimore,  5    Gill 


belh,  40  N.J.  L.  376;  Matter  of  Fourth     Grand  Rapids,  92  Mich.  564;   Henne- 
Ave.,3  Wend.  (N.  Y.)453;  Boston, etc.,    pin  County  i>.  BartlcRon,  37  Minn.  343; 


beth,  37  N.J.  L.  330;  /«  rs  Pequest  (Md.)  392;  Hovt  v.  East  Saginaw,  19 
River,  39  N.J.  L.  436;  Slate  ;'  Eliza-  Mich.  39;  School  Furniture  Co.  v. 
belh,  40  N.J.  L.  376;  Mattej;  of  Fourth  Grand  Rapids,_92  Mich.  564;  Henne- 
""  "  '     OT,  37  Minn.  343 
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and  as  it  is  recognized  as  a  power  inherent  in  or  at  least  necessary 
to  thecompleteworking  of  a  municipal  government,  the  legislature 
has  no  authority  to  order  directly  an  improvement  within  a  city 
and  levy  an  assessment  to  pay  for  it,  but  can  duly  empower  the 
city  authorities  to  make  the  improvement  and  levy  the  assess- 
ment.* 

A  delegation  of  authority  to  levy  an  assessment  must,  however, 
be  distinctly  and  expressly  made.*  Consequently,  it  cannot  be 
implied  from  a  general  grant  of  power  to  levy  taxes  for  municipal 
purposes,"  or  from  a  grant  of  authority  to  provide  for  the  general 
improvement  and  regulation  of  streets  and  sidewalks,  or  from 
simitar  provisions.*  So,  the  power  to  lay  a  sidewalk  cannot  be 
inferred  from  a  grant  of  authority  to  macadamize  a  street ;'  au- 
thority to  levy  a  special  assessment  to  improve  a  turnpike  does 
not  authorize  an  assessment  for  the  improvement  of  only  a  certain 


e  Waehlngton  Avenue,  69  Pa.  St.  Reed  v.  Erie,  79  Pi.  St.  346;  Green  v. 
.  Adam«  I..  Fisher,  63  Tex.  651 ;  75  Ward,  8a  Va.  334;  Whiting  r.  Weit 
I.  657  ;  Johnson    v.   Milwaukee,  40    Point,  8S  Va.  905 ;   Allen  ii.  Galveston, 


Wis.    315;    Wtllard    V.    Presbury,    14  51  Tex.  30a. 

Wall.(U.  S.)676.  S.  Augusta  v.  Murphev,  79  Ga.  loi; 

The  powerto  levy  local  aaseaBmentB  17  Am.  &  Eng.  Corp.  Cas,  611;  Fair- 
may  be  constitutionally  delegated  by  field  v.  Ratcliff,  lo  Iowa  396;  SimpaoD 
the  legislature  to  a  board  or  asscssore  v,  Kaneas  City, 46  Kan.  438;  37  Am.  & 
acting  independently  of  the  city  coun-  Eng.  Corp  Cas.  251;  Annapona  t!.  Har- 
cil.  Little  Rock  v.  Board  of  Imp.,  41  wood,  3]  Md.  471;  Sharp  v,  Speir,  4 
Aril.  MI.  Hill  [N,  Y.)76. 

In  2^ebraska,  it  has  been  held  .that  «.  Wright  v.  Chicago,  so  111.  353; 
the  provisions  of  art.  9,  J  6  of  Ihe  con-  Chicago  i'.  Law,  144  III.  575;  Fairlield 
(titution,  to  the  effect  that  the  legisla-  v.  Ratcliff,  10  Iowa  396;  Leavenworth 
ture  "  would  vest  the  corporate  author-  v.  Rankin,  3  Kan.  357.  But  it  haa  been 
lly  of  cities,  towns,  and  villages  with  held  that  power  to  lay  a  sidewalk  Isim- 
power  to  make  local  improvements  by  plied  in  a  power  To  Improve  a  street, 
special  assessments  or  by  special  taxa-  State  v.  Portage,  11  Wis.  j6l. 
tfon  of  the  property  benefited,"  do  not  PavliiK  of  flbeet  Croaelnxe. — In  Pow- 
piohibit  the  legislature  from  conferring  ell  v.  St.  Joseph,  31  Mo.  347,it  appeared 
the  power  upon  counties  to  make  local  that  the  defendant  corporation  was  au- 
Improvements.andof specialassessment  thorized  to  assess  the  cost  of  paving 
or  taxation  upon  the  property  benefited,  streets  to  the  owners  of  adjoining  prop- 
State  if.  Dodge  Count}-,  8  Neb.  134;  erty,itiproporlion  to  their  fronts.  This 
State  V.  Lancaster  County,  4  Neb.  was  held  to  authorize  the  city  aulhorl- 
540;  Darst  V.  Griffin,  31  Neb.  668.      *  ties  to  apportion  the  cost  of  paving  the 

I.Taylor  v.   Palmer,    31    Cal.   353;  street  crossings,  as  well  as  of  such  parts 

People  V.  Lynch,  51  Cal.  15 ;  People  ti.  of  the  street  as  were  in  front  of  lots, 

Houston,  54  Cal.  09.  among  the  lot  holders  of  the  adjoining 

9.  Wright  V.  Cnicago,  30  111.  353;  blocks,  in  proportion  to  the  front  feet. 
Chicago  V.  Law,  144  111.  576;  Caldwell  See  also  Williams  v.  Detroit.  3  Mich. 
V.Rupert,  10  Bush  (Ky.)  170;  Mln-  560;  Crelghton  u. Scott, 14  OhIoSt. 438. 
nesota  Linseed  Oil  Co.  v.  Pafmer,  30  The  laying  of  a  cross-walk  is  paving 
Minn.  468;  Halpin  ^.Campbell,  71  Mo,  within  the  meaning  ot  the  acts  author- 
493;  State  V,  Guttenberg,  39  N.J.  L.  Izing  asaeaaments  by  a  city,  and  the  re- 
660;  Albuquerque  11.  Zllger  (N.  Mex.  laying  of  such  cross-walks  is  likewise  a 
1891),  27  Pac.  Rep.  315;  Sharp  v,  Speir,  repavlng.  Matter  of  Burke,  63  N.  Y. 
4  Hill  (N.  Y.)  76;  Matter  of  Second  334;  Matter  of  Phillips,  60  N.  Y.  16. 
Ave,  Church,  66N.  Y.  395;  Stebbins  B.  Himmelmann  f.  Satterlee,  50  Cal. 
V.  Kay,  133  N.  Y.  31 ;  Lima  v.  Lima  68;  Dyer  v.  Chase,  52  Cal.  440;  Fair- 
Cemetery  As«oc.,  43  Ohio  St.  138;  field  11.  Ratcliff,  30  Iowa 396. 
Philadelphia  i>.  Hoxle,  38  Pa.  St.  339;         Authority    to   macadamize   a  Street 
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portion  thereof  ;*  and  power  to  drain  does  not  include  the  power 
to  construct  a  levee.^  But  an  express  power  to  make  an  improve- 
ment necessarily  implies  the  power  to  do  everything  that  is  required 
to  carry  such  power  into  effect.  Hence,  an  express  power  to 
construct  sidewalks  implies  a  right  in  the  city  to  contract  such 
obligations  as  are  necessary  to  execute  the  power.* 

Certain  powers  are  further  regarded  as  continuing.  Thus,  the 
power  to  improve  implies  the  power  to  repair,*  and  a  power  to 
pave  implies  a  power  to  repair  and  repave  when  the  condition  of 
the  street  requires  it.'  Unless  the  power  conferred  upon  the 
municipal  authorities  to  make  an  improvement,  and  to  levy  a 
special  assessment  therefor,  is  limited  and  controlled  by  statute, 
the  grantees  of  the  power  are  the  sole  and  exclusive  judges  of 
the  time,  mode,  and  manner  of  making  the  improvement."  But 
the  local  body  to  which  the  power  to  make  the  improvement  and 
levy  the  assessment  is  delegated  must  itself  exercise  the  power 
conferred  upon  it,  and  cannot  in  its  turn  delegate  the  power, 
so  far  as  it  is  the  exercise  of  legislative  or  judicial  discretion, 
to  other  agencies.'  This  limitation,  however,  does  not  apply  to 
such  matters  as  are  merely  ministerial  in  their  nature,  and  relate 
only  to  the  execution  of  the  powers  conferred  upon  the  munici- 
pality.* 

does  not  neceasarilj'  confer  authority  to  v,  Joyes,  4  Bush  ( Ky.)  464 ;  Scolield  v. 

curb  the  sidewalks,  Beaudry  t'.  Valdez,  Lansing,   [7    Mich.   437;    Rugj^ies    v. 

3jCal.  376.  Coiiier,    43    Mo.    353;    St.   Louia    v. 

1.  Elliott  -v.  Berry,  41  Ohio  St.  I  to.  Clemena,  43  Mo.  395 ;  Haegele  x:  Mal- 

5.  Updike  v.  Wright,  81  III.  49.  linckrodt,  46  Mo.  577 ;  Thompson  v. 
3.  Galveston  v.  Loonle,  54  Ten,  517.  Booneville,  61  Mo.  mj;  Thompson  v. 
«.  Adams  II.  Fisher,  75  Tex.  657.  Schermerhorn,  6  N.  Y,  92;  Birdaall  v. 

6.  Gurnee  Ti.  Chicago,  40III.170;  Lb-  Clark,  73  N.  Y.  73;  ag  Am.  Rep.  105; 
fayetle  v.  Fowler,  34  Ind.  140;  Yeakel  Matter  of  Emigrant  Industrial  Sav. 
*,  Lafayette,  48  Ind.  116;  Kokomo  ».  Bank,  73  N.  Y.  393;  Phelps  u.  New 
Mahan,  100  Ind.  »*);  Municipality  No.  Yorlt,  ua  N.  Y.  116;  Whyte  v.  Nash- 
3  V.  Dunn,  10  La.  Ann.  57;  WiUiama  11.  viJIe,  a  Swan  [Tenn.)  364. 

Detroit,  1  Mich.  ^81;  Sheley  u.  Detroit.  But  in  Hitchcock  i'. Galveston, 96  U. 

45  Mich.  474;    Wilkins  -v.   Detroit,  46  S.  341,  It  was  held  that  a  delegation  by 

Mich.  i2o;  McCormack  -v.  Patchin,  53  the  city  council,  which  has  power  to 

Mo-  33;  Wistar  v.  Philadelphia,  80  Pa.  construct  sidewalks  at  the  expense  of 

St.511;  Adams  r.  Fisher,  75  Tei.  657.  theabutters.of  power  to  themayorand 

6.  Matter  of  Dugro,  50  N.  Y.  511;  cHkirman   of  the  street   committee  to 

Matter  of    Zborowski,   68   N.   Y.   Kl;  make  a  contract  for  the  work,  was  not 

Fobs  ti.  Chicago,  i;6  III.  354 ;  Cram  v.  invalid.     Strong,  J.,  in  delivering  the 

Chicago,  139111.1^5.  opinion,    said:    "We  waste  no  time  in 

T.  Richardson    v.    Heydenfeldt,    46  vindicating  this  proposition.     It  is  true 

Cal.  68;  People  f.  Clark,  47  Cal.  456;  the    council    could    not    delegate    all 

Randolph  I'.  Gawley,  47  Cal.  458 ;  Peo-  the  power   conferred   upon  it  by   the 

pie  V.   Ladd,   47   Cal.    603;  Ilimmel-  legislature,  but,  like  every  other  cor- 

mann  t.  McCreery,    i;i  Cal.  562;  Foes  poratlon,    It    could    do  its  ministerial 

TI.  Chicago,  56  111.  354;  Jenks  t,  Chi-  work  by  agents."     See  Ray  v.  Jeffer- 

cflgo,  56  111.  397 ;  Lake  Shore,  etc.,  R.  sonville,  90  Ind.  567 ;  People  t.  Lohnas, 

Co.  I..  Chicago,  S6I11.4S4;  Wright  il  54  Hun  (N.  Y.)  604. 

Chicago,   60   III.'   3111   McDonnell   v.  8.  See   infra,  this  title.  Ordinances, 

Chicago,  60  III,  350;  Birant-Chicago,  Resolutions,  etc.     See  also  Bartrara  *. 

60  111.  507;   Bowe'n   r.  Chicago,  61  111.  Bridgeport,  55  Conn.  121;   Collins  v. 

363;  Workmen  1'.  Chicago,6i  111.  463;  Kolyoke,  146   Mass,  1S9  ;   Cuming   v. 

Walker  7.  Chicago, 63  III.  387;  Hydes  Grand  Rapids,  46  Mich.  158;  Busch 
500 
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A.  Constitutionality.  —  In  the  absence  of  a  constitutional 
prohibition,  a  state  legislature  may  delegate  to  municipalities  the 
power  to  levy  local  assessments  upon  property  specially  benefited 

by  public  improvements  within  their  borders.  And  when  the 
amount  of  the  assessment  does  not  exceed  the  special  benefit,  it  is 
a  valid  exercise  of  the  taxing  power  of  the  state.^  It  is  well  set- 
tled that  if  provision  is  made  for  giving  notice  to  the  owners  of 
property,  and  each  proprietor  has  an  opportunity  at  some  stage  of 

V.  Grand  Rapids,  84  Mich.  666  ;  Daviea  33  Minn.  494 ;  Smith  v.  Aberdeen,  35 

V.  Saginaw,  87  Mich.   439;   Rogers  v.  Miss.  458;   Bedard  v.  Hall,  44  III.  91; 

St.  Paul,  33  Minn. 494;  State  v.  Ramsey  Parker  v.  Challiss,  9  Kan.   i^s;  In  re 

County  DUt.  Ct,  33  Minn.  235;  Sheehan  Dorance  Street,  4  R.  I.  230;  Deblolg  p. 

r.  Gleeson,  46  Mo.  100 ;  Tipton  v.  Nor-  Barker,  4  R.  I.  445  ;   SUte  v.  Dean,  13 

man,  71   Mo.    380;   Burchell   v.   New  N.J.  L.  335;  Woodhouse  ».  Burlington, 

York  (Supreme  CtO,   9   N.    Y.   Supp.  47   Vt.   301;    U.   S.    v.   Memphle,    97 

196:  Gi«en  V.  Board,  83  Va.  334.  U.  S.  284. 

1,  People  V.  Brooklvn,  4   N.  Y.  419;  And  it  tuw  been  held   that   It   is   as 

Litchfield  v.   McComber,  43  Barb.  [N.  competent   to   provide    for   repairs  bj 

Y.)  388;  McLeughllnn.  Miller,  134  N.  special  assesBments,  as  for  making  the 

y.  jio;  Manice  v.  New  York,  8  N.  Y.  original  Improvement.    Bradley  v.  Mc- 

120;     Dorgan     v.     Boston,    13    Allen  Atee,?  Bush  (Ky.)  667;  Broadway  Bapt- 

(Mass.)  333;  Wright  v.  Boston,  9  Cush.  Ut  Church  u.McAtee,8  Bush  (Ky.)5o8; 

(Mass.)  233  ;  Boston  Seamen's  Friend  Gurnee  v.  Chicago,  40  111.  iflj ;  Sheley 

Soc.  V.  Boston,   116  Mass.  181 ;  Boyls-  v.  Detroit,  45  Mich.  431;  Municipality 

ton  Market  Assoc,  v.  Boston,  1 13  Mass.  No.  3  v.  Dunn,  10  La.  Ann.  57;   Estes 

5»8;  Holt  V.  Somcrville,  137  Mass.  408;  v.  Owen,  90  Mo.  113;  Slate  v.  Newark, 

Jones  -v.  Boston,  104  Mass.  461 ;  Prince  49  N.J.  L.  ztg;  Blount  v.  Janesville,  31 

V.   Boston.    Ill   Mass.   336;   Butler  v.  Wis.  648;   Warner  v.   Knox,   50  Wis. 

Worcester,   1:3   Mass.   541;   Howe   v.  439;  Willard  i..  Presbury,  14  Wall.  (U. 

Cambridge,    1 14     Mass.     388;     Salem  S.)    676 ;    Kokomo     v.    Mahan,      100 

Turnpike,  etc.,   Bridge  Corp.  t^.  Essex  Ind.  143. 

County,  100  Mass.  283;  Goddard  Peti-  But  in  PrHHsylvania,  it  ts  held  that 

tioner,  16  Pick.  (Mass.)  504;  Lafayette  where  a  street  is  once  opened,  paved, 

V.    Fowler,  34    Ind.    140;    Snyder    v.  etc.,  it  is  assimilated  with  the  rest  of  the 

Rockport,  6  Ind.  340 ;  Turpin  v.  Eagle  city  and  made  a  part   of  it.     All  the 

Creek,  etc.,  Gravel  Road  Co.,  48  Ind,  peculiar   benefits  of  the   localftr  have 

25;  Maloy  v.  Marietta,  11  Ohio  St.  been  received  and  enjoyed,  and  the  cost 
36;  Corry  v.  Campliell,  35  Ohio  St.  of  repaving  such  street  cannot  be  pro- 
134;  Gest  V.  Cincinnati,  36  Ohio  St.  vided  for  br  local  assessments,  but  must 
37s;  Northern  Ind.  R.  Co.  v.  Connelly,  be  defrayed  by  general  taxation.  Ham- 
10  Ohio  St.  160;  Ernst  v.  Kunkle,  5  mett  v.  PhiladelphU,  65  Pa.  St  146; 
Ohio  St.  530;  Hammett  v.  Philadelphia,  Boyer  *.  Reading,  151  Pa.  St.  185;  Prot- 
65  Pa.  St.  146;  Strand  ».  Philadelphia,  estant  Orphan  Asylum's  Appeal,  iii 
61  Pa.  St.  357  ;  Wray  v.  Pittsburgh,  Pa.  St.  135.  And  the  same  is  true  of 
46  Pa.  St.  365 ;  Ih  re  Washington  Ave-  the  cost  of  reconstructing  a  sewer.  Erie 
nue,  69  Pa.  St.  358 ;  Michener  «.  Phila-  v.  Russell,  148  Pa.  St.  384. 
delphla,  118  Pa.  St.  535;  Harrisburg  Macadamizing  is  an  original  paving 
Ti.  Segelbaum,  151  Pa.  St.  173;  Oil  City  within  the  meaning  of  the  rule,  and  the 
t>.  Oil  City  Boiler  Works,  153  Pa.  St.  rule  should  be  applied,  even  though  the 
;  Brooks  v.  Baltimore,  4S  Md.  cost  of  the  original  paving  was  not 
;  Alexander  v,  Baltimore,  5  Gill  assessed  upon  the  abutting  property. 
'  )  383  i  Moale  V.  Baltimore,  5  Md.  Harrisburg  o.  Segelbaum,  151  Pa.  St. 
,,  Crulkshanks  v.  City  Council,  i  173;  Williamsport  v.  Beck,  138  Pa, 
IcCord  (S.  Car.)  360;  Louisville  v.  St.  147,  The  same  rule  Is  applicable  to 
Hyatt,  I  B.  Mon.  (Ky.)  177  ;  Bradley  ii.  the  cost  of  widening  the  footway  of  a 
McAtee,  7  Bush  (Ky.)  667;  Uhrig  i/.  street  already  paved  and  in  good  con- 
st. Louis,  44  Mo.  4581  St.  Louis  v.  dition.  Wistar  v.  Philadelphia,  So 
Clemens,  36  Mo.  467;  Keith  v.  Bing-  Pa.  St.  505.  But  a  worn-out  sidewalk 
ham,  100  Mo.  300;  Rogers  v.  St.  Paul,  may  be  replaced  at  the  expense  of  the 
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the  proceedings  to  be  heard  as  to  what  proportion  of  the  tax  shall 
be  assessed  upon  his  land,  there  is  no  taking  of  property  without 
due  process  of  law.^  Neither  are  such  assessments  obnoxious  to 
provisions  in  state  constitutions  requiring  that  taxation  shall  be 

onnerB  of  abuttlngproperty.     Smith  v.  cities  and  villages.    Ik  re  Washington 

KingBlon,  120  Pa.  St,  357.  Aveoue,  69  Pa.  St  «!. 

The  fact  that  sewers  nave  been  con-  It  has  been  held  that  a  bridge  cross- 

structed  on  the  front  and  rear  of  a  clt^  fng  a  stream  at  a  public  highway  in  a 

lot,  and  the  owner  has  contributed  his  city,  is  a  public,  and  not  a  local,  Im- 

ehare  of  the  cost  thereof,  wltl  not  ex-  provement,  and  that  the  cost  of  its  con- 

empt  the  lot  from  a  further  assessment  struction  must  be  borne  hy  the  general 

to  defray  the  expenses  of  constructing  public  and  not  assessed  upon  a^scent 

a  sewer  under  a  side   street   adjacent  property,     /n  rt  Saw  Mill  Run  Bridge, 

thereto.     Micheneri'.  Philadelphia,  118  8^   Pa.  St.   163,      But   see   Guilder   r. 

Pa,  St.  S3S-  Otaego,  ta   Minn.   74,  and   Maltbj-   v. 

In  State  v.  Charleston,  11  Rich.  (S.  Tautges,  50  Min      - 


z\Xy   council    of   Charleston,  where   a  because  ft  contains  no  provision  for  a 

street  has  been   widened  by   talcing  a  J'"/-     Howe  v.  Cambridge,  114  Mass. 

■trip  of  land  off  the  lots  on  one  side  and  388;  Dorgano.  Boston,  la  Allen  <  Mass.] 

adding  ft  to  the  street,  to  auess  the  ex-  334;   Chapin  t,  Worcester,   124  Mass. 

pense,  or  a  portion  thereof,  upon  the  lot  464;  Jones  v.   Boston,   104  Mass.  461; 

holderson  thcopposite  side  01  theatreet,  Grace  r.  Board  of  Health,   135  Mas*, 

whose  lands  have  not  been   taken  for  493;  Briggs  n.  Union   Drainage  Dist., 

public  use,  Is  unconstitutional.  140  III.  53. 

A  statute  is  not  unconstitutional  be-  1.  McMitlen  v.  Anderson,  95   U.  S. 

cause   it   authorizes   asseEslncntB  upon  37;  Davidson  v.  New  Orleans,  96  U. 

property  not  bordering  on  the  street  to  S.  97;  Hagar  i>.  Reclamation  Diat.  No. 

be  improved,  if  the  property  is  near  to  loS,  1 1 1  U.S.  70c  ;  Wurts  v.  Hoagland, 

and  specially  benefited  by  the  improve-  114  U,  S.   606;   Spencer*.  Merchant, 

ment.    Ray   v.  Jefferson vi lie,  90  Ind.  115  U.  S.  345;  Roach  r.  Nevin.iiSU. 

557;   Little   Rock   v,   Katienstein,   51  S.  578,  o/>  Nevin  i'.  Roach,   86  Ky. 

Ark.  107;  Guild  v,  Chicago,  83  111.  473  ;  491 ;  Palmer  v.  McMahan,   133  U.  S. 

LouUville,    etc.,    R.   Co.   v.   East    St,  660;  Lent   v.  Tillson,   140  U.  S,  316, 

Louis,  134  III.  656;  Lansingc.  Lincoln,  aff'g  71  Cal.  404;  Paulsen  f.  Portland, 

31  Neb.  4S7-  '49   '^-  S.   30.   ag'g  16  Oregon   450; 

ButinSt.Louiat1.JupplerCM0.1887),  Scott  V.    Toledo,  36   Fed.  Rep.   385; 

8  West.  Rep.  145,  it   was  held  that  an  Murdock  v.  Cincinnati,  44  Fed.  Rep. 

assessment   could   not   be  levied  on  a  726;    In   rt    Madera   Irrigation  Dist. 

lot  which  did  not  abut  on  the  new  alley,  Bonds,  91  Cal.  296 ;  Hutson  -p.  Wood- 

forthecostof openlngwhlch,theaBsesB-  bridge   Protection   Dist,   79   Cal.  90; 

ment  was  attempted  to  be  levied.  Hyde  Park  v.   Spencer,  118  III.  446; 

Andin  State  ».   Reld   (N.  J.   1886),  McChesney p.  Hyde  Park   {III.   1891), 

5  Cent.  Rep.  93,  it  was   held   that  an  28  N,  E.  Rep.  iioi;   Garvin  v.  Dauss- 

assessment   for    constructing  a  sewer  man,  114  Ind,  429;    Reinken  i'.  Fuehr- 

should  not  be  made  on  property  which  Ing,  130  Ind.  382 ;  Law  i'.  Johnston,  1 18 

did  not  abut  on  the  street  under  which  Ind.  361;  Speer  !>.  Athens,   85  Ga.  40; 

the  sewer  was  constructed,  unless  such  Davis  ^i.  Lynchburg,  84  Va.  861;   Ul- 

property  was  benefited  by  the  flow  of  man  v.    Baltimore,  72   Md.  609;  Hur- 

surface  water  therefrom.  ford  *,  Omaha,  4  Neb.  336;   Eyerroan 

An  act  authorizing  the  making  of  a  v.  Blaksley,  78   liio.  14^ ;   St.   Louis  r. 

road  or  avenue  through  an  agricultural  Ranken,  96  Mo.  497;   /n   re  Ryers,  73 

district,  and  providing  for  the  payment  N.  Y.  i ;    Stuart  v.  Palmer,  74   N.  Y, 

of  the  cost  thereof  by  local  Bssessment  184;   State  i'.   Stewart,   74   Wis.   631; 

on  lands  wlthindifferentdlstances  from  Me^ett   t>.  Eau  Claire,  St  Wis.  336; 

the  road,  is  unconstitutional  as  provid-  St.  Paul  v.  Nickl,  43  Minn.  a&i. 

fng  for  local  assessments  for  a  general  In  Meggett  v.  Eau  Clatre,  81   Wis. 

public  benefit.     Such  a  mode  of  appor-  336,  it  appeared  that  the  city  charter 

tlonlng   taxation   must  be  confined  to  required  the    city    clerk,  after  an  fm- 

thickly    populated    districts,    such    as  provement  had  been  determiaed  upon 


>y  Google 


and  the  amount  chargeable  to  each  lot,  proceedings  wilt  be  void  If  due  notice  Is 
had  been  ascertained  by  the  citjr  coun-  not  given,  and  the  owners  of  propertjc 
cil,  to  iBGue  to  the  occupant  of  each  lot,  are  not  afforded  an  opportunity  to  be 
a  certiRcate  stating  the  amount  assessed  heard.  Paulsen  z'.  Portlnnd,  149  U.  S, 
and  chai^eable  to  auch  lot.  And  it  38,  apfroving  Giltnore  v.  Hentig,  33 
was  also  provided  that  an  eEtlmate  of  Kan.i;6,andci7(H^ClevelandiJ.Tr<pp, 
the  whole  expense  of  the  Improve-  13  R.I.  so;  Davis  i;.  Lynchburg,  84  Va. 
ment,  and  the  amount  charged  to  each  S61;  Williams  i>.  Detroit,  1  Mich.  j6o; 
lot,  should  be  made  and  likd  in  the  of-  Gatch  v.  Des  Moines,  63  Iowa  718;  Bat- 
fice  of  the  city  clerk,  for  the  inspection  timore,  etCT  R.  Co,  v.  Pittsburg,  etc., 
of  those  interested,  before  the  work  R.  Co.,  17  W.  Va,  835.  See  also  State 
should  be  ordered  to  be  done,  and  that  v.  Elizabeth,  40  N.  J.  L.  778;  Strow- 
notice  should  be  given  in  the  official  bridge  v.  Portland,  8  Oregon  67;  Paul- 
paper  of  the  city  of  the  filing  of  such  son  v.  Portland,  16  Oregon  450;  Gal- 
estimate  and  of  the  letting  of  the  con-  veston  v.  Heard,  54  Tex.  420 ;  Scott  v. 
tract  for  the  performance  of  the  work.  Toledo,  36  Fed.  Rep.  385;  Murdock  v. 
It  was  held  that  these  proceedings,  Cincinnati,  39  Fed.  Rep.  891 ;  Ford  v. 
when  tiOien  together,  constituted  due  North  Des  Moines,  80  Iowa  636;  Ly- 
proceas  of  law.  man  f ,  Plummer,  75  Iowa  353. 

And  in  Matter  of  Amsterdam,  136N.  '     But  a   special   act  of  the  legislature 

Y,  158,  it  appeared   that  the  commis-  providing  for  the  opening  and  grading 


■e  required  by  of  a  particular  street,  and  for  the  ap- 
tbe  charter  to  file  a  report  of  their  pointment  of  commiuionert  with  full 
work,  with  the  city  clerk,  and  then  a    power  to  assess  benefits,  without  a  pro- 


uoticc  was   to  l>e   published   that  such  vision  requiring  notice  to  be  give 

report  was  on  file  for  the  Inspection  of  the  owners  of  the  property  upon  wnicn 

all  personpinterested,  and  that  it  would  the  assessments  are  to  be  made,  is  un- 

bc  presented  at  a  specified   time  to  the  constitutional.      Stuart   v.   Palmer,  74 

supreme  court    for    confirmation,  and  N.  Y.  183.    And  the  same  is  true  of  an 

that  all  persons  desiring  to  object,  might  act  providing  for  assessments  for  water 

file  their  objections  with  the  city  clerk,  rates  upon  vacant  lots,  without  notice 

On  the  day  appointed,  the  court  was  to  to  the    owners    thereof.      Remsen    v. 

hear    Ihe    parties   on   the  report,  and  Wheeler,  105    N,   Y.  573.    And   when 

might  confirm  or  annul  it.     It  was  held  the  duty  of  distribution  of  the  expense 

that  these  proceedings  constituted  due  of  local  improvements  by  assessments 

process   of^  law,  and  afforded  sulficient  upon  property  in  certain  districts,  is,  by 

notice  to  those  whose  property  did  not  thelegislature,  devolved  upon  any  board 

'■— '    —I  the  street,  as  well  as  to  the  or  officer,  some  provision  for  notice  to 


owners  of  abutting  property ;  revtrsing    property  owners  is  essential  t 
on  this  point,  55  Hun  (N.  Y.)  370.  lldity  of  the  assessment.    Mc 

An  act  which  confers  upon  drainage    o.  Miller,  134  N.  Y.  517.    See  also  Peo- 


the  power  to  levy  local  pie  v.  Turner,  117  N.  Y.  337;  Ulman 

assessments,  and   provides   a  summary  1:  Baltimore,  73    Md.  587,  ovtrruting 

process  for  collecting  the  same,  but  pro-  Baltimore   v.   Scharf,  56  Md.  50;   Bal- ■ 

vides  no  opportunity  for  the  owners  of  timore  v.  Johns  Hopkins  Hospital,  j6 

land  to  be  heard  as  to  the  validity  of  Md.  i  \  Moale  v.  Baltimore,  6i  Md.  334; 

assessments,  is  unconstitutional  as  not  Alberger  v.  Baltimore,  64  Md.  1,  and 

affording  due  process  of  law.     Hutson  approving    Baltimore    v.    Scharf,     ^4 

V.   Woodbridge     Protection   Dist.,   79  Md.  409. 

Cal.  90.  And  in  Matter  of  Trustees  of  Union 

And    it    matters    not    that     land-  College,  139  N.  Y.  308,  it  was  held  that 

owners  have  actual  knowledge  of  the  the  provisions  of  a  city  charter  In  refer- 

ptxjceedlngs,    If    no    notice    has  been  ence  to  the  apportionment  and  assess- 

given.      Scudder  v.  Jones  (Ind.  1S93),  ment  of  lAter  rates  upon  lots,  without 

33  N.  E.  Rep.  331.  provision  fbr  giving  the  owners  or  occu- 

But  it  has  been  held  that  a  city  char-  pants   notice   or   an  opportunity  to  be 

ter,  being  the  organic  act  of  a  munlcl-  heard,   were   unconstitutional  and  the 

pality,  is  analogous  to  a  state  constitu-  assessments  made  therefor  were  void. 

tk)n,  and  is,  therefore,  not  open  to  attack  To  the  same  effect  are  Boorman  v. 

on  constitutional  grounds  If  It  fails  In  Santa  Barbara,  65  Cal.  313,  and  Sligh 

terms   to   express  either  the  necessity  v.  Grand  Rapids,  84  Mich.  497. 

for  notice  or  the  time  and  manner  of  In  Spencer  v.  Merchant,  loo  N.  Y. 

giving  the  (ame.    But  the  assessment  585,'lt  appeared  that  a  special  law  for 

eo8 
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uniforin  and  equal,  and  assessed  upon  property  in  proportion  to 
its  money  value ;  such  provisions  apply  only  to  taxation  for  pur- 
poses of  revenue,  where  the  taxpayer  receives  no  special  benefit 
not  common  to  the  public* 

the   opening   and  grading  of   a  Eireet  ical   calculation,  and  no   diicretion   Is 

had  been  declared  unconstitutional  on  left  to  the  citv  council  or  other  officers, 

the  ground  that  it  provided  for  no  no-  no  notice  of  the  apportionment  is  nec«t- 

tice  to   the  property  owners.   Stuart  v.  sarv>  especiallj  as  the  amount  auesGed 

Palmer,  74  N.  Y.  183.     Some   of  the  U  a  lien  on  the  property  only,  and  EOme 

afseBBtnente,   however,  were  paid,  and  sort  of  notice  must  be  given  before  a 

the  legislature  passed  another  lilU  fix-  sale   thereof  can   be   made.     Hagar  ;'. 

ing  the  amount  of  unpaid  taxes,  and  Reclamation  Dist.   No.  loS,  iii   L',  S. 

describing  the  property  upon  which  ae-  701;  Gillette  f,  Denver,  ii   Fed.  Rep. 

Bessments  were  to  be  made  to  pay  the  823;  Amery  v.  Keokuk,  73   Iowa  701; 

sum,  and  this  without  anj-  notice  to  the  Clapp  «.  Hartford,  35  Conn.  66;  Cleve- 

owners  of  such  property.     But  the  bill  land  v.  Tripp,  11  R.  I.  50.     See   also 

did  provide  for  a  notice  to  the  property  infra,  this  title,  Nolice. 

owners  of  proceedings  to  determine  the  Where  the  property  owner  may  ap- 

proportional  amount  each  one  should  peal  to  liie  courts  and  have  all  material 

pay.  It  was  held  that  this  was  sufficient  questions  reviewed,  except  the  necessity 

to  sustain   the  constitutionality  of  the  for  the  improvement,  it  cannot  tie  said 

law, and  that  the  legislature  had  power  that   his   property   rights   are   affected 

to  determine  the  aggregate  amount  of  without  due  process  of  law.    State  r. 

the  tax,  and  to  define  the  property  upon  Stewart,  74  Wis.  620. 

which  it  should  be  assessed,  without  pro-  1.  Burnett  f.  Sacramento,  13  Cal.76; 

viding  for  notice  to  the  owners  thereof.  Emery   v.  San  Francisco  Gas  Co.,  a$ 

This  decision  was  affirmed  in  Spencer  Gal.    u6;    Creighton   v.   Manson,   37 

V.  Merchant,  i>s  U.  S.  345,  Matthews  Cal.   613;  Taylor  v.   Palmer,  31    Cal, 

and    Harlan,    JJ.,    dissenting    on    the  340;    Piper's    Appeal,    33    Cal.     530; 

ground  that  there  is  no  distinction   in  Chambers   v.   Satterlee,    40  Cai.  497; 

principle  between  this  case  and  Stuart  Mahoney  v.   Braverman,  s4  Cal,  5651 

V.  Palmer,  74   N.  Y.   183,  which  they  In  re  Madera  Irrigation   Dlst.   Bonds, 

deemed  to  be  correctly  decided,  93  Cal,   296;   Winona,  etc.,   R.  Co.  v. 

It  has  been  held  that,  where  the  prop-  Walertown,  i  S.  Dalt,  46;  Egyptian 
erty  owner  has  a  right  to  a  notice  of  Levee  Co.  v.  Hardin,  37  Mo.  495 ; 
■ale  before  the  sale  of  his  land  to  pay  Garrett  v.  St.  Louis,  35  Mo.  505;  New- 
an  assessment  thereon,  and  may  there-  by  v.  Platte  County,  35  Mo.  35S;  Pat- 
upon  appeal  to  the  court  for  the  corrcc-  myra  v.  Morton,  35  Mo.  593;  St.  Joseph 
lion  of  errors,  such  notice  and  opportu-  v.  O'Donoghue,  31  Mo.  34.; ;  Lockwood 
nlty  to  be  heard  are  sufficient  to  sustain  v.  St.  Louis.  34  Mo.  33  ;  St.  Joseph  v. 
the  constitutionality  of  the  law.  Yeo-  Anthony,  30  Mo.  537  ;  Adams  v.  Lin- 
mans  V.  Riddle,  84  Iowa  147,  citing  dell,  72  Mo,  198 ;  St.  Joseph  v.  Owen, 
Allen  V.  Armstrong,  16  Iowa  508;  Stew-  110  Mo.  445;  Williams  ir.  Cammack, 
art  V.  Polk  County,  30  Iowa  18.  See  37  Miss.  309;  Daily  v.  Swope,  47  Mies. 
alsoNichols  i>.Bridgeport,i3Conn,i8g.  367;   Vasser  v.  George,  47  Miss.  730; 

Personal  notice  is  not  necessary;  no-  Macon  v.  Patty,  i;7  Miss.  37S;  Burnes 

tice  by  publication  Is  Gullicient.   Lyman  v.   Atchison,  '3    Kan.    449;    Hlnes   v. 

V.  Plummer,  75   Iowa   3J3;  Matter  of  Leavenwortli.   3  Kan.  106;  Ottawa  v. 

Amsterdam,  136N.Y.  158,  rfM/(»jf«i'jii-  Barnej',  10  Kan.  270;  Ottawa  r.  Nel- 

ing  Stuart  v.   Palmer,  74  N.  Y.   184;  son,   19   Kan.   140;   Newman   r.   Eni- 

Remsen   v.   Wheeler,   105   N.  Y.  579;  poria,  41  Kan.  583 ;  King  v.  Portland,  1 

Spencer  v.  Merchant,   160   N.  Y.  585;  Oregon  146;  Cook  v.  Portland,  20  Ore- 

125   U.S.  3j6;  People  v.  Turner,  117  gon  580;  Goodrich  1..  Winchester,  etc., 

N.  Y,  237.    See  also   Paulsen  v.  Port-  Turnpike  Co.,  36  Ind.   119;   Bright  v. 

land,  149  U.S.  30,  a/"'^  16  Oregon  4jo;  McCullough,   37   Ind.  223;   Palmer  t>. 

Meggett  V.   Eau  Claire,  81   Wis.  326;  Stumph,  29  Ind.  339;  Reinken  f.  Fuehr- 

WilliamsT/.  Detroit,  2  Mich. 560;  Rick-  ing,  1^0  Ind.  383;  Huldekoperv.  Mead- 

ettsr.  Hyde  Park,  85111.  110,  villr.  83  Pa,  St.  156;  Cheater  v.  Black, 

And  where  tbe  only  act  necessary  to  132  Pa.  St.  j68;  Beaumont  v.  Wilkes- 

ascerlain  the  amount  of  an  assessment  barre,  143  Pa.  St.  198;  Greenaburg  i>. 

.  upon  the  property  Is  a  plain  malriemat-  Laird,  8  Pa.  Co.  Ct.  Rep.  608;  Hill  p. 
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Hlgdon.  s  Ohio  St.  343;  Carlisle  v. 
Ketherington,  47  Ohio  St.  147 ;  Marion 
V.  Epier,  5  Ohio  St.  150;  Reeves  v. 
Wood  County,*  8  Ohio  St.  333 ;  North- 
ern Ind.  R.  Co.  V.  Connelly,  10  Ohio  St. 
[59;  Baker  v.  Cincinnati,  11  Ohio  Si. 
J4;  Maloy  v.  Marietta,  11  Ohio  St.  636; 
Sute  V.  Dean,  33  N,  J.  L.  331;;  State  t. 
Jerwj'Cltj,a4N.  J.  L.  66a;"Louisville 
Ti.  Hyatt,  a  B.  Mon.  (Ky.)  177;  Lex- 
ington V.  McQuillan, 9 Dana  (Ky.)5i3; 
Malchus  V.  Highlands,  4  Bush  (Ky.) 
547 ;  Hurford  v.  Omaha,  4  Neb.  336; 
State  V.  Dodge  County,  8  Neb,  124; 
Austin  V.  Seattle,!  WaBh.667;  Howell 
V.  Tacoma,  3  Wash.  711;  Spokane 
FalU  V.  Browne,  3  Wash.  84;  Auburn 
V.  Paul.  84Me.aiz ;  Hayden  v.  Atlanta, 
7oGa.  817;?  Am.  &  Eng.  Corp.  Cas. 
«8;  First  M.  E.  Church  u.  Atlanta,  76 
Ga.  181;  Speer  v.  Athens,  85  Ga.  49; 
Taylor  v.  Boyd,  63  Tei.  533;  Adams  v. 
Fisher.  63  Tei.  65  c  ;  Teias  Transp.  Co. 
V.  Boyd,  67  Tex.  153;  Rountree  v.  Gal- 
leston,  42  Tex.  613 ;  Shuford  v.  Lincoln 
County,  86  N.  Car.  552 ;  Wilmington  v. 
Yopp,  71  N,  Car.  76;  Cain  v.  Davie 
County,  S6  N.  Car.  8;  Busbee  ».  Wake 


ley,  8  Met.  (Mass.)  191;  Dorgan  -o, 
Boston,  13  Allen  (Mass.)  323;  Holt  v. 
Somervilie,  137  Mass.  40S 1  Edgerlon 
V.  Greeo  Cove  Springs,  19  Fla.  140; 
Municipality  No.  1  v.  Dunn,  10  La.  Ann. 
57;  Yeatman  v.  Crandall,  11  La.  Ann. 
210;  Excelsior  Planting,  etc.,  Co.  ii. 
Green,  39  La.  Ann.  4J1; ;  Wallace  -v. 
Shelton,  [4  La.  Ann.  498  ;  Richardson 
■D.  Moi^an,  16  La.  Ann.  439;  Munson 
•a.  Atchafataya  Basin  Levee  Dist.,  43 
La.  Ann.  15;  Ellia  v.  Ponchartrain 
Levee  Dlst^  43  La.  Ann.  33 ;  People  v. 
Brooklyn,  a  N.  Y.  419;  Sharp  v.  Speir, 
4  Hill  CN.Y.)76;  Matter  of  New  York, 
II  Johns.  {N.  Y.)  77;  Livingston  v. 
New  York,  8  Wend.  (N.  V.l  85;  Mat- 
ter of  Furman  St.,  17  Wend.  (N.  Y.) 
649;  Nichols  V.  Bridgeport,  23  Conn. 
189;  Bridgeport  v.  New  York,  etc.,  R. 
Co.,  36  Conn.  355 ;  Norfolk  -u.  Ellis,  26 
Gratt.  (Va.)  227;  Richmond,  etc.,  R. 
Co.  II.  Lynchburg.  81  Va.  473:  Davis 
V.  Lynchburg,  84  Va.  861 ;  Boro  v. 
Phillips  Countj;,  4  Dill.  (U.  S,  )ii6. 

IlUaoia. — Chicago  v.  Larned,  34  Ul. 
303,  decided  under  the  Illinois  consti- 
tution of  1848,  is  the  leading  case  hold- 
ing that  local  aesesEments  are  subject 
to  the  rule  of  uniformity.  This  case 
was  followed  in  Ottawa  v.  Spencer,  40 
111.  3ti,  and  Chicago  «.  Baer,  41  III. 
306.     But  the  language  of  the  conslltu- 


tlon  of  1S48,  which  gave  rise  to  these 
decisions,  was  omitted  from  the  consti- 
tution of  1870,  and  the  subsequent  de- 
cisions of  that  court  are  In  substantial 
conformity  with  the  rule  as  stated  in 
the  text.  Fagan  v.  Chicago,  84  III.  234 ; 
Bigelow  V.  Chicago,  90  III.  53;  While 


65 ;  Galesbure  v.  Searles,  i 
WatBOn  V.  Chicago,  115  III!  78;  Ster- 
ling Ti.  Gait,  117  111.  is;  Murphy  v. 
People,  130  111.  234 ;  Springfield  v. 
Green,  110  111.  269. 

In  this  state  a  distinction  is  made  be- 
tween "special  assessments," which  are 
quaii  public  and  are  levied  on  all  the 
property  benefited,  by  some  uniform 
rule;  and  "special  taxation,"  which  is 
strictly  local  and  is  levied  only  on  con- 
tiguous  property.     In  the    former,  the 


owner  Is  entitled  to  have  the  question 
of  benefits  submitted  lo  a  jury;  whereas 
In  the  latier,  Uie  jury  have  iiolhing  to 
do  with  the  amount  assessed.  Sterling 
V.  Gait,  117  111.  18;  Enos  v.  Spring- 
tield.  113  III.  70;  Springfield  v.  Green, 
120  III.  269;  Kuehnlr  i>.  Freeport,  143 
111.  99;  Davis  -D.  Litchfield,  145  111.  336. 

held  in  an  early  decision  that  this  pro- 
vision in  the  constitution  precluded  the 
levying  of  local  asBesamenta  upon  the 
basis  of  benefits,  Stinson  v.  Smith,  8 
Minn.  366;  but  the  constitution  was 
so  amended  in  i86g  as  to  give  the  legis- 
lature complete  discretion  as  to  the 
basis  upon  which  such  assessments 
shall  be  levied.  Guilder  v.  Otsego,  20 
Minn.  74;  Noonan  1;  Stillwater.  33 
Minn.  198;  State  v.  Hennepin  County 
DiaL  Ct.,  33  Minn.  335 ;  State  -u.  Ram- 
sey County  Dlst.  Ct^  33  Minn.  395  ; 
Hennepin  County  v.  Bartleson,  37 
Minn.  343;  Maltby  -u.  Tautges,  to 
Minn.  348. 

And  the  legislature  may  authorize 
counties  as  well  as  municipal  corpora- 
tions to  make  such  assessments.  Dow- 
lan  V.  Sibley  County,  36  Minn.  430. 

Wisconsin.~\a  Weeks  v.  Milwaukee, 
10  Wis.  343,  the  court  seemed  to  be  in 
doubt  as  to  whether  or  not  local  assess- 
ments were  within  the  provision  of  the 
Wistottsin  constitution  concerning 
equal  taxation  ;  but  subsequent  decisions 
in  that  Etate  have  settled  the  rule  as 
laid  down  in  the  text.  Lumeden  v. 
Cross,  10  Wis.  383;  Bond  v.  Kenosha, 
17  Wis.  284;  Johnson  v.  Milwaukee,  40 
Wis.  315;  Dalrympte  v.  Milwaukee,  53 
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Neither  do  such  assessment^  fall  under  the  constitutional  inhi- 
bition against  taking  private  property  for  public  use  without  just 
compensation,*  although  it  has  been  held  that,  if  the  assessments 
are  in  excess  of  the  benefits  conferred,  there  is,  pro  tanto,  an  uncon- 
stitutional taking  of  private  property.*  So,  also,  there  are  many 
well-considered  cases  holding  that  statutes  which  authorize  per- 
sonal judgments  against  the  owners  of  property  assessed  are  ol> 
noxious  to  the  constitution,  in  that  they  authorize  the  taking  of 
private  property  for  which  there  is  not  necessarily  any  compensa- 
tion given  in  return.     If  the  land  with  its  increased  value  is  insuf- 

Wi«.   178;   Warner  v.  Knox,  co   Wis.  ordinary  public  taxes  and  not  to  asBCGs- 

S4;  Teegarden  v.  Racine,  c6  WU.  545;  ments  for  local  Improvernents  In  cIUo 

e^ett  V.  Eau  Claire,  81  Wis.  326.  and  towns. 

But  asBesBmenta  to  paj'  subscripCionB  Virgiaiti. — Not  wtthsbinding  the  well - 

in  aid  of  railroads  are  genera)  taxes  and  considered  cates  of  Norfolk  v.  Elli*,  36 

are  subject  to   the  rule  of  untfomiity.  Gratt.    (Va.)   ii^\   Richmond,  etc.,  R. 

Hale  V.  Kenosha,  39  Wis.  599.  Co.  v.  Lynchburg,  81  Va.  473;   Davis 

Ariamai. — In  McGehee  v.  Mathig,  v,  Lynchburg,  84  Va.  861,  whicli  are  in 

11  Arlt.  40,  It  was  held  that  the  con-  line  with  the  great  weight  of  authority, 

Rtitutional  rule  of  uniformity  did   not  Richardson,  J.,  baa  said  much  in  Nor- 

apply  to  local  asseasments  for   benefits,  folk  v.  Chamberlain,  3g  Va.  196,  whlcti. 

This  case  was  reversed  on  othergrounds  ifit  does  not  unsettle  the  law  in  that 

in  4  Wail.  {U.  S.)  i4;j,   and  was  over-  state,  may  provoke  further  litigation  on 

ruled  on  this   point  in  Peay  v.  Little  this  point. 

Rock,  32  Ark.  31,   in  which  the  court  1.  Nichols  v.   Bridgeport,  13   Conn. 

ad<y>ted  the  rule  laid  down  in  Chicago  i8g;  Allen  v.  Drew,  44  Vt.   187;  /■  r* 

V.  Lamed,  34  111.  276.    See  also  Monti-  Dorrance   Street,   4   R.  I.  330:  /»   re 

cello  V,  Banks,   48  Ark.  251;   Davis  v.  Washington  Avenue,   69  Pa.  SL  351; 

Gaines,  48  Ark.  381,  holding  that  such  Woodbridge   v.  Detroit,  8  Mich.  278; 

assessments   must  be  ad  valorem  and  School  Furniture  Co.  t;.  Grand  Rapids, 

uniform.  93  Mich.  i;7i ;  Warren  ti.  Henly,  31  Iowa 

Tenmtsee.—ln  Taylor  v.  Chandler,  31 ;  Peoria  v.  Kidder,  a6  III.  351 ;  White 

9Heisk.  (Tenn.)  349,  itwas  held  that  the  v.   People,  94   III.  604;  Garrett  f.  St. 

rule  of  uniformity  applied  to  all  forms  Louis,  25  Mo.  505 ;  Unrig  v.  St.  Louis, 

of  taxation,  Including  local  assessments.  44  Mo.  45S ;  Keith  i>.  Bingham,  100  Mo. 

Alabama. — In  Mobile  v.  Dargan,  45  300;  People  v.  Brooklyn,  4  N,  Y.  419; 

Ala.  310,  and  Mobile  v.  Royal  St.   R,  Litchfield  v.   Vernon,   41  N.   Y.    123; 

Co.,  45  Ala.  32],  it  was  held  that  the  People   v.  Lawrence,  41    N.   Y.   140; 

rule   of  uniformltv  included    local  as-  ScovlUe  v.  Cleveland,  i  Ohio  St.  136; 

sessments.    But  tiie  soundness  of  these  Hill  tj.  Higdon,  j  Ohio  St.  243;  Reeves 

decisions   was  questioned  in   Irwin  v.  i>.  Wood  County,8  Ohio  St.  333;  Maloy 

Mobile,  57  Ala.  6;  and   they  were  ei-  v.  Marietta,  11  Ohio  St. 636;  Baltimore 

ly    overruled    In    Birmingham  v.  r.GreenmountCemeteryCo.,7Md.5l7; 

1,  89  Ala.  461,  Griffir.  v.  Dogan,  48  Miss.  11  ;  Jones  v. 

Colorade^-ln  Colorado,  It  was  for-  Boston,  104  Mass.  461  ;  State  i>.  Fuller, 
merly  held  that  the  rule  of  uniformity  34  N.  ].  L.  337 ;  State  -o.  Newark,  ■^  N. 
should  be  applied,  except  for  such  Im-  J.  L.  168;  Sutton  v.  Louisville,  ;  Dana 
provements  as  came  clearly  within  the  (Ky.)  18;  Lexington  v.  McQuillan,  o 
domain  of  the  police  power  of  the  state.  Dana  (I^J'.)  513;  Howell  v,  Bristol,  8 
Palmer  v.  Way,  6  Colo.  106;  Brown  v.  Bush  (Ky.)  493;  Covington  t.  Worth- 
Denver,  7  Colo.  305;  Keese  w.  Denver,  ington,  88  Ky.  306;  HoTton  v.  Mtlwau- 
10    Colo.    Ill;     Pueblo  ii.   Robinson,  kee,  31  Wis.  17. 

13  Colo.   593;    Wilson   v.   Chllcott,  13  I,  Zoeller  v.   Kellogg,  4  Mo.  .App. 

Colo.  600.  163;   Louisville   V.   Louisville   Rolling 

But  in  Denver  v.  Knowles,  17  Colo.  Mill  Co.,  3  Bush  (Ky.)  416;   Excelsior 

104,  this  distinction  was  entirely   swept  Planting,  etc.,  Co.u.  Green,3g  La.  Ann. 

away  and  the   court  adopted  the  rule  455;  Hanacom  «.  Omaha,  11  Neb.  41 ; 

that  the   word  "tax,"  as   used   in  the  Tide  Water  Co.  v.  Coeter,  t8  N.  J.  E<]. 

GontUtutlon  of  the  state,  referred  only  to  537 ;  Chamberlain  f .  Cleveland,  34  Ohio 
606 
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ficient  to  pay  the  amount  of  the  assessment  levied  upon  it,  it  is 
difficult  to  conceive  of  any  constitutional  warrant  for  the  seizure 
of  other  property  to  pay  the  same.' 

c.  Construction  of  Statutes.— Grants  of  power  to  make 
local  assessments  are  strictly  construed  and  must  be  strictly 
followed* 

4.  Improvements  for  'Whioli  Made  —  a.  Streets  —  (See  also 
Streets  and  Sidewalks,  vol.  24,  p.  i). — The  most  frequent 
improvements,  from  which  such  benefits  result  to  the  owners 
of  property  in  the  vicinity  thereof  as  to  render  it  assessable  for 
the  expenses  incident  thereto,  are  street  improvements,  such  as 
opening,  grading,  paving,  altering,  widening,  and  the  like.  In  open- 
ing a  street  it  is  necessary  in  the  first  place  to  secure  the  land  for 
its  location  ;  this  is  done  generally  under  the  power  of  eminent 
domain,  by  virtue  of  which  private  property  may  b&  taken  for 
public  use,  provided  a  just  compensation  in  money  be  paid  the 
owners,*  and,  for  the  purpose  of  providing  this  compensation,  the 
property  owners  benefited  by  such  new  street  may  be  assessed.* 
The  owner  himself  of  the  land  taken,  when  his  remaining  prop- 
erty, by  reason  of  its  vicinity  to  the  street,  is  benefited,  is  liable  to 
assessment,  and  when  this  is  so,  the  benefit  he  receives  is  balanced 

St.  560,     See  also  Creighton  w.  Man-  Iowa   116;   Seattle  v.  Yesler,  i  Wash, 

son,  37  Cal.6]o;  Matter  of  Canal  St.,  11  Ter.  576;  Green  v.  Ward.Sa  Va.  334. 

Wend.(N.Y.)  155;  Crawford  w.  Peo-  Judge   Cooley   says:      "Where   and 

pie,  S3   III.  557;  Holton  v.  Milwaukee,  what  are  the  benefitB  to  the  individual 

31  WU.  40.  for  which  he  can  be  called  upon  to  paj 

The  standard  fixed  by  statutory  en-  any  deficiency  after  a  sale  of  the  estate? 

acttneot  must  be   that   the  assessment  Unless  the  whole  legal  basis  of  these 

can  be  laid  only  upon  the  principle  of  assessments    has    tieen     misundergtood 

exceptional  t>enefits,  and  not  In  excess  by  the  courts,  it  would  seem  that  there 

thereof;  otherwise  the  statute  is  uncon-  are  none  whatever."    Coolej  on  Taia- 

■tituUonal.     State  -v.  Newark,  37  N.  J.  tion  (3d  ed.),  p.  676. 

L.  417;  State  v.  New  Brunswick,  43  N.  There   are   many   cases,  however,  in 

J.  L.  sio;  State  -o.  Newark,  45  N.J.  L.  which   such  judgments  have  l>een  en- 

104;  State  V.  Jersey  City,  45  N.  J.  L,  forced.   See  t'»/ra,  this  title,   Personal 

356;  State  -0.  Paterson,  4S  N.J.  L.43S;  Liability. 

State  V.  Kearney  Tp.  (N.  J.  1893),  36  a.  Allen   v.  ■  Galveston,   51  Tex.  318; 

All.  Rep.  800.  Broadway   Baptist  Church  v.  McAtee, 

"Local  asseaaments  can  only  be  con-  8  Bush  (Ky.JsoS;  Kniper  v.  Louisville, 

stitutional   when   imposed   to   pay   for  7   Buah(Ky.]  599;  Power's  Appeal,  39 

local  improvements  clearly  conferring  Mich.  504.     See  also   Statutes,   vol, 

special  benefits   on   the   properties  as-  23,  p.  395,  where  the  cases  are  collected, 

seased  and  to  the  extent  of  those  bene-  S.  See  Ehinent  Domain,  vol.  6,  p. 

fits."     Hammett  v.  Philadelphia,  65  Pa.  509;  Streets,  vol.  34,  p.  i. 

St.  150;  Mt.  Pleasant  -v.  BalUmore,  etc.,  4.  McMasters  v.  Com.,  3  Watts  (Pa.) 

R.  Co.,  138  Pa.  St.  372;  Allegheny  City  393;    Wray  v.  Pittsburgh,   46  Pa.  St. 

».  Western  Pa.  R.  Co,   [38  Pa.  St.  383.  365;  Lafayette  t.  Fowler,  34   Ind.  140; 

1.  Raleigh  v.  Peace,  no  N.  Car.  46;  Matter  of  Twenty- Sixth  St.,   13  Wend. 

Neenan  v.  Smith,  50  Mo.  535 ;  Higgins  (N.  Y.)  203;  Matter  of  Degraw  St,  18 

V.  Ausmuss,  77  Mo.  351;  Louisiana  v.  Wend.  (N.  Y.)  568;  Dorgan  v.  Boston, 

Miller,  66  Mo.  467;  Galfney  V.  Goueh,  ja   Allen   (Mass.)   333;   Alexander    v. 

36Cai.  104;  Taylors.  Palmer,  31  Cal.  Baltimore,  j  Gil!   (Md.)   383;   Kansas 

340;  Craw  V.  Tolono,  96  111.  355;   Vir-  City  v.  Baird,  98  Mo.  315. 

KtnU   V,   Hall,  96   111.   378;  Broadway  An  assessment  to  pay  damages  for 

Baptist   Church  -u.   McAtee,   8     Bush  closing  a  road,  is  valid.  Matter  of  Bar- 

(Ky.)  508;  Burlington  v.    Qyick,    47  clay,  91  N.  Y.  430. 
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against  the  damages  he  has  sustained  in  the  taking.*  Where  the 
street  is  already  in  existence,  such  general  improvements  as  grad* 
ing  and  paving,  widening  and  otherwise  altering  it,  are,  as  a  rule,  ' 
considered  to  be  productive  of  such  benefits  to  property  owners, 
by  enhancing  the  value  of  their  property,  as  to  render  them  liable 
to  assessment.* 

b.  Sidewalks — (See  also  Streets  and  Sidewalks,  vol.  24, 
p.  i). — It  is  a  valid  exercise  of  the  police  power  of  the  state  to 
require  owners  of  urban  property  to  construct  sidewalks  in 
front  thereof,  and  to  keep  the  same  in  proper  repair  and  in  a 

1.  McMasteri  T.Com.,3  Watts(P«.)  Boaton,    ii6    Mass,  i8i;    Bancron   v. 

aoa;   Alexander    v.   Baltimore,   5  Gill  Boeton,  115  Mass.  377. 

(Md.)   383;   Trinity  College  v.   Hart-  But  direct  and  special  benefits  to  an 

ford,  32  Conn.  451 ;  Power's  Appeal,  vj  estate,  as  distinguished  from  thoGe  com- 

Mich.  504;  Covington  v.  Worthinifton,  mon  to  the  neighborhood,  may  be  set 

88  Kv- 306;  LlvIngGton  v.  New  York,  olf   against   damages   awarded   to    the 

8  Wend.  (N.  Y.)   85;    See  Matter   of  owner.    Chase  v.  Worcester,  loS  Mast. 

Ninth  Avfi.,   45  N.  Y.  739;    State  -o.  60;  Allen   v.  Charlestown,  log   Mass. 

Ramgey  Di«l.   Ct,   40   Minn.  5;    Mc-  J43;  Upham  -o.   Worcester,  113  Mass. 

Kusick    V.    Stillwater,   44   Minn.  372;  97;  Green   v.   Fall    River,   113    Mass. 

Eminent  Domain,  vol.6,  p.  5S1.  262;  Dickenson  t'.  Fitchbur^,  13  Gray 

But  in  Sutton  r.   Louisville,  5  Dana  (MasE.)   546  ;   Whitney  v.   Boston,   c^ 

(Ky.)  a8,  it  was  held  that  an  owner  of  Mass.  312. 

private  property  cannot  be  required  to  An  assessinent  on  one  lot  may  not  be 

pay  in  any  direct  mode  for  any   benefit  applied  to  reduce  an  award  on  another 

or  advantage  which  may  accrue  to  him  owned   by  the  same  person.     Genet  v. 

from  public  improvements.  Brooklyn,  99  N.  Y.  J96. 

II  the  benefit  which  the  owner  of  A  provision  in  a  city  charter  which 
the  land  receives  equals  the  value  of  requires  the  jury  to  offset  the  damages 
the  land  taken,  he  cannot  be  said  to  and  ben^ts  and  report  the  balance 
have  suffered  any  damages,  and  there-  without  specifyingtheamount  of  either, 
fore  is  entitled  to  no  compensation,  is  illegal  and  should  be  disregarded. 
Nichols  V.  Bridgeport,  13  Conn.  189;  Detroit  v.  Daly,  68  Mich.  503. 
Trinity  College  v.  Hartlord,  31  Conn.  In  Ohio,  where  the  constitution  guar- 
452  ;  and  if  the  benefits  exceed  the  dam-  anlees  to  owners  of  land  taken  for  the 
ages  which  he  sustains  by  the  taking,  use  of  a  street  full  compensation  there- 
the  balance  of  such  benefits  must  be  for  "  without  deduction  for  benefit,"  It 
assessed  upon  his  land.  Holton  v.  was  held  that,  notwithstanding  this  pro- 
Milwaukee,  31  Wis.  27.  Compare  vision,  an  owner  of  land  taken  might  be 
Lowe  f.  Omaha,  33  Neb.  587.  But  assessed  his  proportion  of  the  amount 
see  Benton  IJ.  Brookline,  lu  Mass.  250,  necessary  to  compensate  him  for  his 
where  it  was  held,  under  Massachusetts  other  land  taken  for  such  street.  Cleve- 
Pub.  St.  ch.  51,  that  any  benefit  which  land  v.  Wick,  18  Ohio  St.  304.  See 
may  be  assessed  as  a  betterment  to  the  State  v.  West  Hoboken,  51  N.  J.  L.  267. 
balance  of  land,  a  part  of  which  is  3.  Lafayette  f.  Fowler,  34  Ind.  140; 
taken  to  widen  a  street,  cannot  beset  Extension  of  Hancock  St.,  iS  Pa.  St.  26; 
oIT against  damages  for  the  part  taken.  Wray   n.   Pittsburgh,  46   Pa,   St   365; 

This  rule  applies  to  benefits  shared  Schenley  v.  Com.,  36  Pa.  St.  19;  Mc- 
by  an  estate  in  common  with  other  Gonigle  v.  Allegheny,  44  Pa.  St,  118; 
estates  in  the  neighborhood— such  as  People  v.  Brooklyn,  4  N.  Y.  419;  Mat- 
are  assessed  under  the  "betterment  ter  of  Dugro,  so  1^.  Y.  513;  willard  f. 
acts."  Dickenson  v.  Fitchburg,  13  Presbury,  14  Wall.  (U.  S.)  676;  Lent 
Gray  (Mass.)  546;  Whitney  v.  Boston,  v.  Tillson,  140  U.  S,  316;  Jones  v.  Bos- 
98  Mass.  313 ;  Allen  v.  Charlestown,  ton,  104  Mass.  461 ;  Macon  v,  Patty,  57 
109  Mass.  243;   Upham  v.  Worcester,  Miss.  378. 

113  Mass.  99;  Godbold  ti.  Chelsea,  11 1  But  when  a  street  railway  company 

Mass.   i(>4;    Edmands  v.   Boston,   loS  is  required  to  keep  certain  portions  of 
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safe  condition  ;  and  in  case  of  their  failure  to  do  so,  when  required, 

to  authorize  the  city  authorities  to  make  the  Improvements  at  the 

expense  of  the  property.*     But  the  street  includes  the  sidewalks, 
and  the  cost  of  their  construction,  as  well  as  that  of  other  street 

for  the  cost  of  repaving  such  portions  provement   has  changed    in   character 

ofattreet    Gilmore  f.  Utica,  j;   Hun  from    agricultural  to    urban  property. 

(N.  Y.)  514.  Philadelphia     v.    Sheridan,     14S     Pa. 

In  Loubville,  etc.,  R.  Co.  v.  East  St.  St.  531. 

Louis,  iM  111.  656,  it  was  said  that  "  the  The  cost  of  improving  a  county  road 

statute  does  not  define  wliat   shall   be  should  t>e  met  hy  general  taxation  and 

considered  a  local  improvement.    That  not   by  local  assessments.     Conger  v. 

question  Ulen  Bolely  to  the  determina-  Bergman  (Ky.   1S89),   11   S.   W.   Rep. 

tion   of  the   city    councils    or    village  84;  Conger  i'.  Graham   (Ky.   1S89),  11 

boards.    Their  decision  as  to  the  utility  S.  W,  Rep.  467,     But  see  Malchus  v. 

of  an   Improvement   upon  streets  and  Highlands,  4  Bush  (Ky.)  J47,  where  a 

whether   it   is   to   be  treated  as  a  local  local  assessment  according  to  acreage 

improvement  (or  the  purpose  of  raising  vas  sustained  for  the  improvement  of 

funds  by  special  assessment  to  pay  for  a   road    passing    through    a    suburban 

it,  is  final,  in  the  absence  of  fraud.'  district. 

The  fact  that  a  railroad  runs  long!-  Where  the  improvement  of  a  public 

tudinally  over  an  avenue  opposite  to  the  street  Is  ordered,  to  cause  a  partonly  of 

lands   of  a   person   assessed,  does   not  such  improvement  to  be  made  and  levy 

change  the  character  of  the  avenue  as  an   asseesment    therefor,  is   premature 

a  public  street,  the  same  having  been  and  unauthorized.     Cincinnati  ^'.  Cin- 

dedicated  to  the  public  before  the  build-  cinnatl,  etc.,  Ave.  Co.,  36  Ohio  St.  345; 

ing  of  the  railroad,  and  the  city  council  Stockton   -d.   Whitmore,  50    Cal.  554. 

may  by  ordinance  direct  and  order  the  See  also  Robinson  i'.  Logan,  31   Ohio 

grading,  gravelling,  and  curbing  of  such  St.  466. 

avenue  in  front  of  Uie  owners  on  either  1.  Paxson  v 

tide,  at  their  expense.   State  1'.  Atlantic  States.  Jer 

City,  34  N.  J,  L.  99.  Bostonf.S—  ..    - ,    -„ 

Wliere  a  street  to   be  Improved   lies  Downer    v.    Boston,  6  Cush.  (Mass.; 

partly  on  one  side  and   partly   on  the  377 ;    Goddard,     Petitioner,    16    Pick, 

other  of  the  l>aundary  between  a  city  (Mass.)  504;   Lowell  v.  Hadtey.  8  Met. 

and    an    incorporated   village,   assess-  (Mass.)  180;   Henderson  i',  Baltimore, 

mcnts  for  paving  the  same  made  by  two  8   Md,   353;  White   v.   People,  94  III.    , 

corporations  on  their  respective  abutters  604;    Washington  v,  Nashville,  I  Swan 

uniform   on   the   property    vvithin   the  (Tenn.)    177;    Whyte    v.    Nashville,  3 

jurisdiction  of  eacn,  are  valid.     Scully  Swan    (Tenn.)   364;    Mayor,    etc.,    v. 

V.  Cincinnati,  1  Cine.  Super  Ct.  183.  Maberrv,  6  Humph,  (Tenn.)  368;  Hart 

In  JVeiu  y^rjev,  il  has  been  held  that,  v.    Brooklyn,   36    Barb.  IN.  Y.)   116; 

even  where  land'haa  lieen  dedicated  by  Buffalo  City  Cemetery  v.  Buffalo,  46  N. 

the  owners  for  a  public  street,  they  may  Y.  i;o3  ;  Sands  v.  Richmond,  31   Gratt. 

be  assessed  for  Improvement  thereon  in  (Va.)  571;  Royce  i'.   Aplinglon  (Iowa, 

the  same  way  as  other  property  holders  1S94),  57  N.  W.  Rep.  868;   Palmer  v. 
whose   property   is   in   the   vicinity  of    Way,  6  Colo.  106;  Bonsall  z'.  Lebanon, 

the  street.     State  t.  Dean,  13  N.  J.  L.  19  Ohio  418 ;  Woodbridge  v.  Detroit,  8 

33S.     See  Holmes  v.  Jersey  CItj-,  ta  N.  Mich.  274;  /n  re  Dorrance  Street, 4  R. 

J.  Eq.  399;   State  v.  Hudson,  34  N.  J.  I.  130;  Deblols  v.  Barker,  4  R.  I.  445; 

L.  1$.  O'Leary    v,    Sloo,    7    Ln.    Ann.    25; 


n  V.  Sweet,  13  N.J.  L.  196; 
■sey  City,  37  N.  f.  L.  ia8; 
ihaw,    I   ^fet.   (Mass.)  130; 


An  agreement  between  c  ,            ^,..             -j.,.. 

ers  appointed  to  open  a   street  and  an  con  v.  Patty,  s7  Miss.  378;  Greensburg 

owner  of  land  through  which  It  passes,  i:  Young,  53  Pa.  St.  2& ;   Wllkinsburg 

that  neither  damages  nor  benetile  shall  r.  Home  for  Aged  Women,  131  Pa.  St. 

be   assessed,  has   been   held   illegal  as  109;  Philadelphia;'.  Pennsylvania  Hos- 

tending  to  render  assessments  against  pitat,  143  Pa.  St.  367. 

other  property  unequal  and  partial.  St.  A   demand  on   the   property   owner 

Loula  V.  Meier,  77  Mo.  13.  that  he  construct  the  sidewalk,  and  his 

It  has  been  held   a  question  for  the  refusal  or  neglect  to  do  so  are  prerequi- 

jury  whether  or  not  suburban  property  site  to  the  acquisition  of  a  lien  upon  his 

sought  to  be  assessed  for  a  street   im~-  property  for  the  cost  of  a  sidewalkcon- 


>y  Google 


I?. 


TAXA  TION.  umtit, 

improvements,  may  be  assessed  on  the  property  abutting  on  the 
street,  on  the  basis  of  benefits  or  frontage.' 

c.  Sewers, — Another  instance  of  the  power  to  assess  property 
for  local  improvements,  is  the  construction  in  cities  and  towns  of 
sewers  and  culverts,  though  they  are  in  many  cases  provided  for 
by  other  means,  as  by  general  taxation,  or  by  regulations  for  pub- 
lic health,  made  under  the  police  power.*  That  they  are  produc- 
tive of  such  benefits,  however,  as  to  justify  local  assessments, 
has  been  held  frequently,^  and  it  has  been  said  that  they  are 
included  in  a  general  grant  of  power  to  improve  and  repair  streets, 

Btructed   b;  the  cit/.     Mt.  Pleasant  v.  ford,  no  Mass.  433J  Dorej  v.  Boston, 

Baltimore,  etc.,  R.  Co.,  138  Pa.  St.  365.  146  Mass.  338. 

And  where  no  such  demand  is  made.  When  an  assessment  is  levied  upon 

he  should  be  allowed  the  difference  be-  adjacent   property  to  paj'  the  cost  of 

tween  what  the  city  charged  and  what  constructing  a  sewer,  it   must   he  con- 

it  might  have  cost  him  to  do  the  work,  lined  to  the  property  benefited  thereby; 

Philadelphia  v.  Meighan  (Pa.  1894),  38  otherwise,  it  may  \x  set  aside  by  tne 

Atl.  Rep.  304.  court.     State  v.   Elizabeth,  37  N.J.  L. 

1.  Flint  II.  Webb,  25  Minn.  93;  Mat-  330;  Thomas  v.  Gain.  35  Mich.  155. 

ter  of   Burmeieter,   76   N.  Y.  174;  Ot-  But  this  objection  must  be  raised   by 

tawa  V.  Spencer,  40  III.  211;  Kemparti.  a  party  aggrieved.     One  whose  land  b 

King,  ti  Mo.  App.ii6;Statev. Fuller,  benefited  may  not   contest  the  validity 

N.  J.  L.  127;  Sloan  v.  Beebee,  34  of  the  assessment  on  the  ground  that 

.  _  n.  343;  Lufkin  v.  Galveston,  j;8  Tex.  the  property  of  another  is  assessed  al- 

54j;  Speer  v.  Athens,  85  Ga.  49;  Wiles  though     not     benefited.      Johnson    v. 

V.  Hoss,  114  Ind.  378,  citing  State  v.  Duer,  115  Mo.  366.     The  eiistence  ofa 

Berdetta,  73  Ind.  iS^;  Kokomo  v.  Ma-  private  sewer  is  no  defense  to  an  assess- 

ban,  100   Cnd.  243;   Dooley  v.  Sullivan,  ment  for  a  public  one,  either  in  whole 

112  Ind.  451.  or   part.     Sargent   v.  New   Haven,  61 

When  a  good  sidewalk  is  torn  up  by  Conn.  510;  St.  Joseph   i>.   Owen,   no 

the  city  in   changing   the   street  grade.  Mo,  445. 

the  lot  owner  cannot  be  taxed  with  the  All  the  property  benefited  should  be 

cost   of  a   new   one.     Philadelphia    v.  included  In  the  assessment,  otherwise 

Henry  (Pa,  1894),  28  Atl.  Rep.  946.  its     enforcement    may    be    restrained. 

a.  See  Drains  akd  Shwers,  vol.  6,  Kennedy  t.  Troy,  14  Hun  (N.Y.)  308; 

p.  6;  Police  Power,  vol.  18,  p.  739.  Slate  v.  Union,  S3N.  J.  L.67. 

S.  People  V.  Brooklyn,  13  Barb.  (N.  "In  the  case  of  sewers  it  is  very  com- 

Y.)  166;  Boston  li.Shaw,  1  Met. (Mass.)  mon  to  provide  that  the  cost   shall  In 

130;  Wright  p.  Boston,  9  Cush.  (Mass.J  part  be  a   general   levy   of  the  munic- 

373 ;  Clapp  II.  Hartford,  35  Conn.  66;  ipality,  and    in   part   be    collected   by 

Hungerford  T>.  Hartford,  39  Conn.  379;  special    assessment.        Perhaps     more 

Cone  II,  Hartford,  38  Conn,  363;  Wolf  often   than   in  the   case   of  any   other 

V.  Philadelphia,  105  Pa.  St.  35 ;  Stroud  local   improvement,  it  is  just  that  such 

V.  Philadelphia,  61   Pa.  St,  355;  Lipps  a   division   of   the   burden    should  be 

C.Philadelphia,  38  Pa.  St.  503;  Com,  made.      The   lands   on   the   line   of   a 

r.  Wood,  44  Pa.  St,   113;   Philadelphia  sewer  do   not   usually   receive  all  the 

V.  Tryon.  35  Pa,  St.  401 ;  Ward's  Ap-  special  benefit."     Cooley  on  Taxation 

peal,  3  Pittsb.  (Pa,)  278;  Mauch  Chunk  (id  ed.),  p.  6ig, 

V.  Shortz,  61  Pa.  St.   399;  St.  Louis  v.  In  Colorado,  the  building  of  sewers 

Oeters,  36  Mo.  456;    Allen  County  v.  is  to  be  held  to  fall  within  the  domain 

Silvers,  22  Ind,  491 ;  Mason  v.  Spencer,  of  police  regulation,  and  they  are  there- 

JS  Kan.  513.  See  State  r.  Charleston,  13  fore  properly  built  by  local  assessnients. 

lich.  (S.  Car.)  703;  Clark  v.   People,  Keese  i>.  Denver,  10  Colo,  113;  Pueblo 

146  111.348;  Boylei'.Tibbey,82Cal,ii,  -u.  Robinson,  13  Colo.  593. 

In  Masiachusetls,  sewers  are  built  in  In  Hungerford  i>.  Hartford,  39  Conn, 

the  first  instance  at  the  expense  of  the  379,  it  was  held  that  a  sewer  might  b« 

city,  though  a  portion  of  the  costs  may  constructed   in   part  of  a   street  of  si 

afterwards  be  assessed  upon  the  prop-  size  larger  than  was  necessary  for  Ihe 

erty  owners.     Bennett  v.    New  Bed-  accommodation  of  tbe  land  bordering 
510 
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on  that  part  of  the  street,  Buch  eize  charge  for  lateral  tewers  fneuch  district- 
being  adopted  so  as  to  allow  a  future  But  see  State  v.  Union,  53  N.  J.  L.  67, 
extension  through  the  whole  street,  and  where  It  appeared  that  the  discharge 
the  entire  cost  assessed  upon  the  land-  sewer  was  in  the  district. 
owners  on  that  part  of  the  street  Wherelandunder  water  is  granted  bj* 
through  which  tlie  sewer  was  made.  the  state,  and  such  land  being  at  the 
In  MassatliHitUs,  the  assessment  by  mouth  of  a  eewer  is  filled  in  by  the 
a  citj  under  Gen.  Sts.,  ch.  48,  4  4,  of  the  grantee,  an  extension  of  the  sewer, 
benefit  to  an  estate  from  which  iand  is  thereby  rendered  necessary,  amounts 
taken  for  the  construction  of  a  .    .       > 


sewer,  includes  such  benefits  only  as  ified  as  repairs,  and  must  be  paid  for 
are  derived  in  common  with  the  other  by  an  assessment  upon  the  property 
estatesdrained  thereby, and  the  peculiar  benefited.  Cleveland  v.  Yonkers  (Su- 
benefit  which  is  derived  by  the  release  preme  Ct.),  4  N.  Y.  Supp.  84. 
of  the  owner's  land  from  the  malntc-  Where  a  charter  autlioriies  a  city  to 
nance  of  an  old  sewer  for  the  conven-  construct  sewers,  and  by  assessments, 
lence  of  the  adjoining  estates  may  be  to  pay  therefor  upon  the  property  ben- 
set  offby  the  city  in  the  assessment  of  efited,  an  assessment  cannot  be  levied 
the  owner's  damages  for  the  taking  to  pay  for  diverting  a  stream  from  its 
of  his  land.  French  v.  Lowell,  117  natural  course  into  the  sewer  as  an  in- 
Mass.  363.  dependent   enterprise.      But   if  in   the 

In  State  11.  Jersey  City,  30  N.  J.  L.  judgment  of  the  municipal  authorities, 

14S,  it  was  held  that  the  water  com-  It  is  necessary  for  the  proper  drainage 

ntissioners  of  Jersey  Ciiy  are  author-  of  the  city   that   the  stream  be  so  di- 

Ized   to  execute  the   plan  of  sewerage  verted,  and  if  the  property  relieved   by 

adopted  by  them,  with  such  changes  or  the  sewer  of  the  waters  of  the  stream, 

alterations  as  may  be  found  convenient  receive   thereby   greater   benefits  than 

and  necessary  In   the   progress   of   the  the   adjacent   property,  the  assessment 

work.  If  the  general  plan  contemplated  against    it     may     be     proportionately 

the  use  of  an  old  sewer,  the  commia-  greater.      Sherwood     v.     DuUith,     40 

sioners,   if  they  see  fit,  may  abandon  Minn.  21. 

that  part  of  the  plan  and  construct  a  In  England,  the  construction  and  re- 
new sewer  In  the  place  of  the  old  one.  pairing  of  sewers  is  done  at  the  expense 
In  this  they  are  the  sole  judges,  and  of  the  properly  benefited.  Soady  v. 
having  acted  thereon,  the  court  has  no  Wilson,  3  Ad.  &  El.  348;  30  E.  C.  L. 
authority  to  review  their  decision.  89;  Rex  v.  Tower  HamleU,  9   B.  &  C. 

It  is  no  objection  to   an  assessment  1517;   17  E.  C.  L.    433;    Hammersmith 

for  building  a  sewer,  that  the  ground  Bridge  Co.  v.  Overseers,  L.  R„  6  Q^  B. 

through  which  it  is  laid  Is  not  a  regu-  330.     See  Emmerson  v,  Saltmarshe,  7 

larly  laid  out  street.     If  the  commia-  Ad.  &  El.  166;  34  E.  C.  L.  90;  Nether- 

sloners  lay  it  through  private  property  ton  v.  Ward,  3  B.  &  Aid.  31;  5  E.  C.  L. 

and  an  asseaament   is   made  before  an  319;  St,  Katherine  Dock  Co.  i'.  Uiggs, 

appraisement  of  the  property,   the  aa-  10  Q^  B.  641;  59  E.  C.  L.  639;   Metro- 

'alid.     Slate  v.  polilan   Board  of  Works  v.   Vauxhall 

441.  Bridge  Co.,   7EI.&BI.964;   00   E.  C. 

;  any   objection   that   water  L.    ^4 ;     Rooke's    Case,    5    Rep.    99; 

mains  have  not  yet  been  laid  along  the  Keighley's  Case,    10   Rep.   139;  Isle  of 

street,  as  even  without  them,  the  sewer  Ely.  10  Rep.  142;  Masters  v.  Scroggs,  3 

would  be  of  some  benefit.     Walker  v.  M.  &  S.  447;   Dore  i^.  Gray,   i  T.   R. 

Aurora,  140  111.  401.  358;  Reg.  v,  Norfolk  County,  15  Q^.  B. 

In   Fort   Scott   v.     Kaufman    (Kan.  549;  69  E.  C.  L.  547 ;  Reg.i'.  Warton,  a 

1890),  14  Pac.  Rep. 64,  it  was  held  that  B.  &  S.  719;  no  E.  C.  L.  7181  Stafford 

under    Kansai   statutes    1889,    p,  834,  v,  Hamston,  5  Moore  608. 
which   provides  that  the  cost  of  con-         The  fact  that  property  is  benefited  is 

structing  sewers  in  cities  of  the  second  not  alone  sufhcient  to  warrant  an  assess- 

clasB  shall  be  assessed  against  the  lota  ment.  There  should  also  be  an  occupier 

contained  in  the  district  in  which  the  of  the  property,     Neave  ti.   Weather 


ituated,  the  cost  of  construct-     jG,&D.2ii;  3  (^^  B.  984;  43  E.  C. 
-      ' ^  —'--•'--     L.  1067;  Tracey   v.  Tav'"     "    "    " 

-      -      "  "     ,..;3"G 

igainst  the  lots  and  pieces  of  ground  in         Donbl*  TaxaUmi. — Where  the  r 


ing  a  discharge  sewer  situated  wholly     L.  1067 ;  Tracey   v.  Ta_vlor,   3   Qi  B. 
outside  the  district  could  not  be  assessed    966;  43  E,  C.  L.  1059;  3  (j.  &  D.  14. 


the  district,  though  it  was  constructed     tenance  of  a  sewerage  system  Is  paid  for 
and  used  for  the  sole  purpose  of  a  dis-    by  special  taxation,  an  assessment  for 

611' 
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on  the  ground  that  their  construction  is  necessary  and  proper  in 
keeping  the  streets  in  good  condition.' 

d.  Drains. — Where  large  tracts  of  land  are  rendered  useless 
to  the  owners  thereof  by  reason  of  stagnant  water  thereon,  the 
construction  of  drains  to  carry  oflf  such  water  is  generally  provided 
for  by  special  assessments,  since  the  reclamation  of  the  land  and 
the  protection  of  the  public  health  is  a  public  purpose  sufHcient 
to  justify  the  levy  of  a  tax,  and  the  special  benefits  which  accrue 
to  the  owners  authorize  this  mode  of  assessment.' 


the  congtruction  of  a  particular  sewer, 
upon  lands  especiallj  benefited  there- 
by, does  not  constitute  double  taita- 
tion.  McChesney  v.  Hyde  Park  (III. 
[S91),  38  N.   E.  Rep.  iioi. 

FamplnK  Turk*  OoniMcUd  with  871- 
t«in  ol  Sawtiftc*. — In  Drexet  v.  Lake, 


truiitees  may 
drains  and  sewers  at  the  expense  of 
the  real  estate  benefited  thereby,  au- 
thorizes the  trustees  to  provide  by  a 
special  assestment  for  a  tystem  by 
which  the  sewerage  of  a  portion  of  the 
town  is  conducted  to  a  central  reser- 
voir, and  thence  by  a  pump  into  a  main 
drain,  it  appearing  that  the  topography 
of  the  country  will  not  permit  of  drain- 
ing by  (gravitation.  In  such  case,  the 
pumping  works  are  part  of  (he  general 
system  of  sewerage,  and,  although  the 
property  in  the  district  drained  directly 
by  the  main  sewer  without  the  asistance 
of  the  pumping  works  is  not  benefited 
by  such  pumping  works  itself,  yet  the 
sewers  and  pumping  works  do  not  con- 
stitute distinct  improvements,  but  the 
expense  of  both  may  be  provided  for 

The  whole  cost  of  a  discharge  eewer 
should  not  be  assessed  upon  abutting 
property.  A  portion  ofthe  cost  should 
be  assessed  upon  property  abutting  on 
lateral  sewers,  which  is  also  benefited 
by  the  construction  of  the  discharge 
sewer.  State  v.  Union,  53  N.  T.  L.  67 ; 
SUte  V,  Elizabeth  {N.  J.  1893),  17  Atl. 
Rep.  Soi. 

A  sewer  benefits  adjacent  property 
by  drainage  of  surface  water  as  well  as 
by  affording  pipe  connections,  and  a 
corner  lot  is  liable  to  assessments  for 
sewerson  two  streets.  People  i'.  Adams 
(B'klyn  City  Ct.),  i8  N.  Y.  Supp.  443. 

Aiaesimrati  for  Baweri  In  AnoUier 
Town. — The  property  in  one  town  can- 
not be  specially  assessed  for  an  improve- 
ment In  another  and  adjoining  town. 
But  where    no    suitable  outlet  for   a 


sewer  can  t>e  found  In  the  town  making 
the  same,  its  extension  a  short  distance 
into  another  town  to  a  suitable  outlet, 
is  not  n  violation  of  the  rule.  Shreve 
t>.  Cicero,  139  111.  2]6.  See  also  May- 
wood  County  ii.Maywood,  T4oI1I.:i6; 
Gallon  x>.  Jacksonville  (111.  1893), ■  35 
N.  E.  Rep.  223. 

1,  Cone  1'.  Hartford,   aS  Conn.  363; 
Allen  County  v.  Silvers,  aa  Ind.  491. 

3.  Draiui. —  Hagar    i>.    Reclamation 
Dial.  No.  108.  Ill  U.  S.  701;  Reclama- 
tion Dist.  No.  108  V.  Hagar,  6  Sawy. 
(U.  S.l  567;  People  !■.  Coghill,  47  Cal. 
361 ;  Hagar  r.  Yolo  County,  47  Cal.i: 
In  re  New  Orleans   Draming  Co., 
La.  Ann.  338;  Kinyon  v.  Ducbene, 
Mich.  498;  Bench  v.  Otis,  35  Mich.  29; 
Atwoodt,  Zeluff,36Mich.  ii8;Nevins, 
etc.,  Tp.    Draining  Co.   v.  Alkire,  36 
Ind.  189;  Anderson  v.  Kerns  Draining 
Co.,  14  Ind.   199;   O'Reilly  v.   Kanka- 


33  Ind,  50;  Thompson  v.  Honey 
Creek  Draining  Co.,  33  Ind.  168; 
EtchiBon  Ditching  Assoc,  v.  Busen- 
back,  39  Ind.  36a  ;  Slusier  v.  Ransom, 
39  Ind.  S06;  Trimble  i'.  McGee,  112 
Ind.  307;  Woodruff  i-.  Fisher,  17  Barb. 
(N,  Y.)  334;  Hartwell  i'.  Armstrong, 
19  Barb.  (N.  Y.)  166;  People  r.  Jeffer- 


117;  Philips  V.  Wlckham,  i  Paige  (N. 
Y.)  590;  People  V.  Haines,  49  N.  Y. 
587;  Matter  of   Van   Buren,  79  N.  Y. 


St.  333;  Sessions  v.  Chunkllton,  3o  Ohio 
St.  349;  Tidewater  Co.  v.  Cosier,  18 
N.  J,  Eq.  518  ;  Riebling  v.  People,  145 

III.  130. 

The  legislature  has  the  constitutional 
power  to  compel  local  Improvements, 
which,  in  its  judgment,  will  promote  the 
health  of  the  people,  and  abate  nul- 
,  sancea,  and  It  may  open  canals  for  irri- 
gating arid  districts,  and  build  levees 
for  draining  lands,  and  impose  local 
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e.  Levees  and  Dikes. — The  same  public  considerations  which 
authorize  the  draining  of  swamps  and  marshes  at  the  expense  of 
the  owners,  warrant  also  the  construction  of  dikes  and  levees  to 
prevent  the  inundation  of  low  lands,  and  the  levying  of  assess* 
ments  upon  the  land  benefited,  to  pay  the  cost  thereof.* 

■cBes^mente    to   paj   for  tuch   works,  concerned.    Thus,  In  People  v.  Sagi- 

Hagar  v.  Yolo  County,  47  CbI.  231.  naw  County,  36  Mich.  33,  It  was  held 

The  draining  of  marshes  and  ponds  that  even  tne  owner  of  the  land  bene- 

for  the  promotion  of  |>ub1ic  health,  is  fited   cannot   be   taxed    to    improve   a 

regarded  as  a  public  object  for  the  fur-  drain,  unless  public  considerations  are 

therance  of  which  taxes  maj  be  assessed;  involved. 

butthedrainingof  farms  to  render  them  Under  a  grant  of  power  to  drain  lands 

more  productive  is  not  such  an  object,  for  public  health, at  theeipcnse  of  those 

and   a  corporation  organized  for   that  benefited,  an  assessment  will  not  be  su«- 

purpose  could   not  levj  and  collect  a  tained,  the  greater  part  of  which  was 

tax.     Anderson  v.  Kerns  Draining  Co.,  the  filling  in  of  lands.     Matter  of  Van 

14  Ind.  199.  Buren,  79  N.  Y.  384. 

But  reclaiming  a  district  from  inun-  While  such  drains  are  of  public  utiK 
dation,  or  from  a  swampy  condition,  is  ity,  assessments  for  their  construction 
such  a  public  purpose  as  will  warrant  are  not  enforced  on  the  ground  of  pub- 
special  assessments  on  the  land  benefit-  lie  benefits.  The  right  to  Impose  such 
ed.  Rutherford  v.  Maynes,  97  Pa.  St.  78;  assessments  is  founded  upon  the  bene- 
Egyptian  Levee  Co.  ii.  Hardin,  37  Mo.  fits  which  the  land  assessed  is  supposed 
495;  Head  v.  Amoslieag  Mfg.  Co.,  113  to  '  *  '  '  -■  ■  • 
U.S.  9.  And  the  same  is  true  of  irrl-  V. 
gating  arid  lands.  Turlock  Irrigation  104  ino.  503. 
Dist.  V.  Williams,  76  Cal.  760.  In  Weeks  v.  Milwaukee,  10  Wis.  343, 

In   Head  v.  Amoskeag  Mfg.  Co.,  113  It  appeared  that  the  city  had  so  con- 

U.  S.  9,  Gray,  J.,  said  :  "  The  statutes  structed  Its  streets  as  to  cause  surface 

whtch  have  long  existed  in  many  states,  water  to  accumulate  on  the  plaintiff's 

authorizing  the  majority  of  owners  in  lot  and  become  a  nuisance.     Upon  the 

severalty  of  adjacent  meadow  orswamp  plalntifTe  refusal  to  abate  the  same,  the 

lands,  to  have  commissioners  appointed  city  did  it,  and  assessed  the  cost  upon 

to  drain  and  Improve  the  whole  tract  the  lot.     At  the  plaintifTs  suit,  the  city 

by  cutting  ditches  or  otherwise,  and  to  was  enjoined  from  enforcing  the  assess- 

assess  and  levy  the  amount  of  the  ex-  ment,  on  the  ground  that  it  had  no  right 

pense  upon  all  the  proprietors  in  pro-  to  create  a  nuisance  and  tax  the  pl^n- 

portion  to   the  benefits   received,  have  tiff  for  abating  the  same, 

been  often  upheld,  independently  of  any  But  In  Watkinsv.  Milwaukee,  55  Wis. 

effect  upon  the  public  health,  as  reason-  335,  it  appeared  that  the  city  had  caused 

able  regulations  for  the  general  advant-  a  similar  nuisance  by  raising  the  grade 

age  of  those  who  are  treated  for  this  of  a  street   without   providing  proper 

purpose  as  owners  of  a  common  prop-  drainage,  and,  upon  the  refusal  of  the 

ertv."  lot  owner  to  abate  it,  did  bo   itself  by 

The  provision  of  Illinois  const.,  art.  4,  filling  the  lot,  and  assessed  the  cost  upon 
f^i,  and  of  the  statute  of  1S85  (Laws  the  property.  The  court  refused  to 
1^5,  p.  77),  that  drainage  districts  shall  enjoin  the  city  from  enforcing  the  as- 
be  formed  only  for  "agricultural  or  sessment,  on  the  ground  that  it  did  not 
sanitary  purposes,"  does  not  require  appear  in  the  complaint  that  the  plain- 
that  lands  must  be  specially  benefited  tiS  had  not  been  benefited  totheamount 
for  agricultural  or  sanitary  purpoBCs,  of  the  assessment  by  raising  the  street 
before  they  may  t>e  assessed  for  drain-  and  filling  the  lot. 

age  purposes;  and  special  assessments  1.  !>•▼••■  aad DlkM. — Dally  v.  Swope, 

may  be  levied  upon  other  lands — e.  g.,  47  Miss.  367;  Alcorn  v.  Hamer,  38  Miss, 

highways — if  they  are  benefited  by  the  652;  Williams  t>.  Cammack,  37   Miss, 
construction  of  the  drains.     Com'rs  of     209;  Crowley  tj.  Copley,  3  La.  Ann.  339; 

Highways!'.  Drainage  Com'rs,  127  III.  Yeatman  t/.  Crandall,  11  La.  Ann.  330; 

581;  zS  Am.  &  Eng.  Corp.  Cas.  333.  Wallace  v.  Shelton,  14  La.  Ann.  503  ; 

But  In  order  to  make  a  valid  assess-  Selby  ti.  Levee   Com'rs,   14  La.  Ann. 

ment  for  drainage,  the  public  must  be  437;  Bishop  v.  Marks,  15  La.  Ann.  147; 
3jC.ofL.— 33                           518 
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/.  Parks. —  Parks,  open  squares,  and  boulevards  in  cities, 
whether  advantageous  to  the  public  for  recreation,  health,  or  busi- 
ness, are  public  improvements,  for  the  cost  of  which  local  assess- 
ments may  be  levied  upon  property  peculiarly  benefited  thereby.' 

g.  Water  Pipes. — ^The  expense  of  laying  water  pipes  in  streets 
is  usually  met  by  general  taxation,  or  borne  by  private  corpora- 
tions ot^anized  for  the  purpose ;  but  when  the  work  is  undertaken 
as  a  public  enterprise,  local  assessments  may  be  levied  on  the  real 
property  specially  benefited  thereby.* 


Rep.  i37;Richardsoni'.  Morgan,  16  La.  of  Ground  v.  Albany,  15  Wend.  (N.Y.) 

Ann.  439;  McGehee  w.  MathTs,  at  Ark,  377;   and  land   used  only   for  rail w»t 

40;  Egyptian  Levee  Co.  v.  Hardin,  37  purposes.     Matter    of     Central     PanL 

Mo.  *9S;Borot/.  Phillips  County,  4  Dill.  Com 'n,  63  Barb.  (N.  Y.)  386. 

(U.  S.)  »i6.  See  also CarJUlef-Yoder,  Butifrailway   property   is  special Ir 

6g  Miss.  384;  Hart  r'.  Levee  Com'rs,  54  benefited,  It  may  be  asGesscd  for  park 

Fed.    Rep.    559;    RIebling  v.   People,  and  boulevard  purposes.   Chicago, etc., 

14s  111.  lao.  R.  Co.  V.  People,  no  III.  104. 

In   State   v.    Clinton,   36  La.    Ann.  An  act  of  the  legislature  creating  a 

561,  it  is  said  that  the  conBtruction  of  park  district  of  two  or  more  towns,  and 

levees  in  Z-oxiJiaiia  cannot  be  called  a  enablingthecorporaCeauthoritiesthere- 

local  work,  but  even  should  such  work  of  to  issue  bonds,  levy  local  assessment!, 

be  local  in  its  character,  there  is  no  pro-  etc.,  for  park   purposes.   Is  not  invalid 

hibition  against  the  General  Assembly  because  it  vests  such  corporate  powerjn 

authorizing  local  improvements  to  be  a  board  of  park  commissioners.     When 

made,  and  providing  for  payment  there-  the  act  Is  adopted  by  a  majority  vote  of 

for  either  by  general  taia&on  or  local  the  several  towns  included,  such  board 

Msessmenls.     See    also  State  v.    Ma-  becomes,  for  such  purposes,  the    cor- 

gfnnis,  16  La.  Ann.  558 ;  Levee  Dist.  v.  porate  authority  of  all,  and  may  levy 

Huber,  57  Cal.  41.  local  assessments  on  the  properly  bene- 

The  grant  of  power  to  drain  will  not  filed  by  the   improvement.     People  v. 

Include  power  to  construct  a  levee.  Up-  Brislln,  80  111.  423;  Dunham  v.  People, 

dike  f.  Wright,  81  III.  49,  96    111.    331;    Cornell    v.  People,    107 

In  Boro  11.  Phillips   County,  4  Dill.  111.  381. 

(U.  S.)  316,  Caldwell,  J.,   said  that  the  Lands  outside  of  the  city  limits  may 

authority    of   the   state    to    Impose   a  not   be  assessed   for  the  establishment 

special  assessment  for  this  purpose,  on  and  maintenance  ofa  city  park.     State 

the    lands    beneflted,  is    found  in  the  v.  Leffingwell,  54  Mo.  45S;   Matter  of 

police  power.  Prospect  Park,  60  N.  Y.  398. 

1.  Parkt.—  Holt   v.   Somervllle,   137  And  in  State  ti.  Leffingwell,  54  Mo, 

Mass.  408;  Foster  v.  Park  Com'rs,  131  458,  it  was  further  held  that  a  lot  owner 

Mass.   2^5  ;  133  Mass.  311 ;   Briggs   v.  has  no  proprietary  interest  or  easement 

Whitney   (Mass.   1893),  34  N.  E.  Rep.  In  a  park  on  which  his  lot  fronts,  such 

179;  People  !<.  Salomon,  .^T  Itl.37;Peo-  as  he  has  in  an  adjoining  street,  and 

pie  IT.  Brislln,  So  III.  413;  Dunham  v.  that  the  doctrine  which  justifies  local 

People,  96  111.  331 ;  Cornell  v.  People,  assessments   upon  adjoining   property 

107    III.   373;   Kedile    v.   West   Park  for  benefits,  has  no  application  at  all  to 

Com'rs,  1 14  111.  zSoj  Le  Moyne  v.  West  public  parks. 

Park  Com'rs,  116 111.  41;  MatterofCen-  3.  Vatar  Plp«B.— Allen  v.  Drew,  44 

tral  Park  Com'rs,  50  N.  Y.  493;  Own-  Vt.    174.     In  Allentown  v.   Henry,  73 

ers  of  Ground  v.  Albany,  11;  Wend.  (N.  Pa.   St,  404,  the  court,  by  Mercur,   J., 

Y.)374;Matterof  Central  Park  Com'rs,  said:  "  The  tax  is  local,  as  it  Is  imposed 

63  Barb,  (N.  Y.)  282  ;  Shoemaker;',  U.  upon  those  dwelling  houses  only  situate 

S.,  147  U.  S.  283.  on  the  lines  of  the  water  pipes.     The 

Property  which  can  be  used  only  for  benefits  are  local,  as  the  use  of  the  -water 

a  purpose    which  precludes  its    being  must  necessarily  be  mostly  restricted  to 

specially     benefited    by    an    adjoining  the  benefit  of  the   property  on  those 

park,  should  not  be  assessed;  forexam-  lines,  both  for  domestic   purposes  and 

pie,  property  of  a  water  company  used  the  extinguishment  of  fires.    The  effect 

ei4 
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k.  Miscellaneous  Cases. — In  one  state  a  tax  levied  only  upon 
land  for  the  purpose  of  constructing  fences  around  a  whole  town- 
ship is  regarded  as  a  local  assessment,  and  made  with  reference  to 
special  benefits  derived  by  the  property  from  the  expenditure.* 
So  the  sweeping  and  sprinkling  of  streets  is  classed  among  local 
improvements  for  which  assessments  may  be  levied.*  Again,  lo- 
cal assessments  have  been  sustained  which  were  made  on  all  lands 
within  a  specified  distance  from  a  turnpike,  to  cover  the  expense 
of  its  construction,*  So,  also,  it  has  been  held  competent  to  pro- 
vide by  local  assessments  for  the  construction  of  a  bridge  in  a  city  ;* 
and  for  the  improvement  of  highways  by  both  land  and  water  ; ' 
but  not  for  the  improvement  of  a  city  market.*  And  it  seems 
that  the  expense  of  lighting  streets  may  be  met  by  assessments  on 
the  property  specially  benefited,  although  this  is  usually  done  by 
general  taxation.' 

of  supplying  those  streets  with  water  Scott,  32  Ind.  37;  Lewis  v.  Laj'lin,  46 

it  to  enhance  the  value  of  the  dwelling  Ohio  St.  663. 

houses   thereon.    The  maintenance  of  And  such  tax  may,  under  statutory 

the  pip>es,  and  the  supplying  of  water,  authority,  be  collected  by  distress  and 

■re  necessarily  a  conlinulng   eupcnBC,  sale  of  the  personal   properly  of  those 

and   this   lax   is  evidently  designed  to  who  should  pay  it.  Hazzard  f.  Heacock, 

defray    those   expenees."     See   North-  39  Ind.  172. 

ern  Liberties  Ti.  St.  John's  Church,  13  But  in  Pfnwjjy/^on.a,  ithas  been  held 

Pa.St.  104;  Northern  Libertiesr.  Swain,  that  assesBinenls  for  this  purpose   are 

13  Pa.  St  113;  JoncB  I!.  Water  Com'rE,  unauthorized,   and   that   the  improve- 

34  Mich.  373;  Philadelphia   v.  McCal-  ment  of  highways  by  local  assessments 

mont,  6  Phila.  (Pa.)  543;  Ricketts  f.  should  be  coniined  to  densely  populated 

Hyde  Parli,  85  111.  110.  districts,  such  as  cities  and  villages.    In 

In  Baker  -o.  GarUide,  86  Pa.  St.  498,  re  Washington  Avenue,  69  Pa.  St,  35J. 
It  was  held  that  the  owner  of  a  corner  «.  In  Louisville,  etc.,  R.  Co.  i<.  East 
lot  who  had  petitioned  for  the  use  of  St.  Louis,  134  111.  656,  it  was  held  corn- 
water,  and  paid  for  the  pipe  along  the  petent  to  provide  <or  the  construction 
front  of  his  property,  could  not  be  of  a  viaduct  over  a  railroad  track  and  a 
assessed  for  a  pipe  afterwards  laid  along  creek,  by  local  assessments.  To  the 
the  side  of  his  lot.  same  effect  are  State  v.  Ramsey  County 

A  statute  authorizing  the  assessment  Dist.  Ct.,  33  Minn.  295 ;  State  r.  Ensign 

of  arbitrary  amounts  upon  vacant  lots  (Minn.  1893),  56  N.  W.  Rep.  41. 

and  upon  lots  with  buildings  thereon  in  But  in  Bloomlngton  v.  Chicago,  etc., 

which  water  is  not  taken,  If  the  same  R.  Co.,  134  Itl.  451,  It  was  held  that  the 

arc  situated   on  streets  in   which  water  city  council  might  not  provide,  by  local 

[dpes  are  laid,  is  invalid,  as  authorizing  assessments,  for  the  construction  of  a 

special  assessments  without  reference  to  railroad  bridge  across  a  street, 

benedts.     State  -u.  Jersey  City,  43  N.  J.  And  in  Re  Saw  Mill  Run  Bridge,  Sq 

L.  13s;  Jersey  City  v.  State,  43  N.  J.  Pa.  St.  163,  it  was  held  that  the  cost  of 

L.  63B.  a   bridge   which   Is   part  of  the  public 

I,  Shuford  V.  Lincoln  County,  86  N.  highway  within  the  city  limiU,  might 

Car.  553;  Cain  v.  Davie  County,  36  N.  not   be  met  by  local  assessments;  and 

Car.  8.  that   such    Improvement   was   for   the 

J.  State  r.  Reis,   38    Minn.  371;  zo  benefitof  the  general  public,  ratherthan 

Am.   &  Eng.    Corp.    Cas.  473  (street  of  those  whose  lands    were    adjacent 

sprinkling);  Reinken  r.  Fuehring,  130  thereto. 

Ind.  381:37  Am.  &  Eng.  Corp.  Cas.  354  B,  Johnson  i'.  Milwaukee,  40  Wis.  315, 

(street  sweeping).  per  Ryan,  C.  J.,  Hting  Soens  v,  Racine, 

S.  Goodrich r',Winchester,etc., Turn-  10  Wis.  aji ;  Bond  v.  Kenosha,  :?  Wis. 

pike  Co.,  36  Ind.  119;  Lawi'.  Madison,  284;    Hale   i'.  Kenosha,  itj  Wis.  599; 

etc..  Turnpike  Co.,  30  Ind,  77 ;  Center,  Holton  v.  Milwaukee.  31  Wis.  37. 

etc..  Gravel  Road  Co.  v.  Black,  3a  Ind.  t.  Fort  Wavne  v.  Shoafi,  io6  Ind.  66. 

466;   Rykers  Ridge    Turnpike  Co.  r.  T.  Jonas  i', 'Cincinnati,  18  Ohio  318. 
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6.  Apportionment — a.  In  General. — The  power  of  levying  taxes 
for  assessments  includes  the  power  of  apportioning  them,  and 
therefore  the  question  as  to  how  the  expenses  of  local  improve- 
ments shall  be  defrayed,  whether  wholly  by  funds  of  the  general 
treasury,  or  partly  thereby,  and  partly  by  the  property  owners  in 
the  vicinity  of  the  improvement,  or  wholly  by  the  latter,  is,  in  the 
absence  of  constitutional  restriction,  one  of  legislative  discretion.^ 
If  either  of  the  last  two  modes  is  prescribed,  it  is  essential  to  de- 
termine what  property  is  so  benefited  by  the  improvement  as  to 
render  it  liable  to  assessment,  and  such  property  constitutes  what 
is  termed  the  taxing  district.  These  districts  may  be  fixed  upon 
in  the  first  place  by  the  legislature  of  the  state  itself,  or  by  the 
legislative  body  of  a  municipality,  whose  action  in  such  case  is  con< 
elusive ;  *  and  it  is  only  in  very  rare  instances,  as  where  it  clearly 
appears  that  the  improvement  confers  no  benefit  upon  the  property 
in  the  district  over  and  above  the  general  benefit  conferred  on 

1.  White  V.  People,  94  111.  604 ;  Dick-  regard  is  conclusive.     Waltere  v.  Lake, 

eon   V.   Racine,    61    Wie.   C45;    Emery  119  111.  33,  ci'/tj*^  Fagan  ^•.  CMcaEO,84 

V.    San    Francieco    Gas  Co.,  sS   Cal.  111.  137 ;  Bigelow  v.  Chicago,  90  111.  49; 

345;  Burnett   v,   Sacramento,  12    Cal.  Sterling  t>.  Gait,  117  111.  1 1. 

76;  Sinton  v.   Aehburj,  41    Cal.  535;  8«w*rt. — As  lo  apporMonmcnt  of  m- 

Palmcr  v.  Way,  6  Colo.  106 ;   State  t.  sessnient  in  the  case  of  sewers,  Judge 

Fuller,  34  N.J.  L.  327;  Allen  r.  Drew,  Cooley  in  his  valuable  work  od  Tai- 

44  Vt.  174;  Baltimore  v.  Johns   Hop-  ation    {3d   ed,),   cb.    so,   p.  619,   sayi: 

kins  Hospital,  j6  Mil.  i.  "In  the  case  of  sewers,  it  is  very  com- 

In  People  V.  Brooklyn,  4  N.  Y.  419,  montoprovide  that  the  coEtahalMn part 

It  is  said  ;  "It  must  be   conceded   that  be  a  general  levy  on  the  municipality, 

the  power  of  taxation  and  of  apportion-  and  in  part  be  collected  by  special  at- 

Ing   taxation,  or  of  assigning   to  each  scGsment.     Perhaps  more  oflen  than  in 

individual  his  share   of  the  burden,  is  the   case  of  any  other  local  improre- 

vesteil  exclusively  in  the  legislature,  un-  ment,  it  is  just  that  such  a  division  of 

less  this  power  is  limited  or  restrained  the  burden  should  bemode.     The  lands 

by  some  constitutional  provision.     The  on  the  line  of  the  sewer  do  not  usually 

power  of  taxing  and  the  power  of  ap-  receive    all    the   apecial   benefits,  and 

portioning  taxation,  are  Identical   and  therefore  should  not  pay  for  all  the  cost. 

Inseparable.     Taxes    cannot    be   made  and   when   the  district   is  extended  lo 

without  apportionment,  and   the  power  embrace  other  land,  there  is  imminent 

of  apportionment  is  therefore  unlimited,  danger  of  doing  injustice  by  extending 

unless  it  is  restrained  as  a  part  of  the  it  too  far.  " 

power  of  taxation."  Where  an  assessment  for  the  expense 

In  Louisiana,  the  owners  of  property  of  constructing  a  sewer,  made  upon  the 

benefited,  are  required  to  pay  a  portion  basis     that     the     property      benefited 

of    the    cost  of    the   improvements  in  should  pay  one-half  of  such  expense, 

front  of  their  property,  and  the  munici-  was  declared  invalid  by  the  city  council, 

pality  to  pay  the  residue.     Municipality  a  subsequent  assessment,  on  the  basic 

No.  3  V.Dunn,   10  La.  Ann.   57.     See  that  the  property  benefited  should  pay 

also  for  other  cases  where  a  similar  ap-  two-thirds  ofsuch  expense,  and  exempt* 

portionment  was  held  proper,  Matter  ing  those  who  had  fully  paid  their  for- 

ofTurfler,  44  Barb.   (N.  Y.]   46;  Chi-  mer  assessment,   Is  unequal  and  void, 

cago  V.  Larned,  34  111.  103  ;  St.  John  v.  White  v.  Saginaw,  67  Mich.  33. 

East  St.  Louis,  50  111.  92.  S.  Litchfield   v.    Vernon,   41    N.  Y. 

Where  a  statute  provides  for  the  ap-  133;  People  v.  Lawrence,  41  N.  Y.  140; 
pointment  of  commissioners  who  shall  Howell  v,  Buffalo,  37  N.  Y.  267;  Bige- 
fii  the  relative  amountofthecost  of  an  low  v.  Chicago,  90  111. 49;  Shaw  i>.  Den- 
improvement,  to  be  borne  respectively  nis,  10  111.  405;  Uhrig  v.  St.  Louis,  44 
by  the  municipality  and  the  owners  of  Mo.  45S ;  St.  Louis  v.  Oeters,  36  Mo. 
property  benefited,  their  action  in  that  456;  Broadway  Baptist  Church  t>.  Mc- 
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Atee,  8  Bush  (.Ky.)  508;  Alcorn  v. 
Hamer,  38  Miss.  651;  Bonsall  v.  Leb- 
anon. 19  Ohio  St.  jiS ;  ScoTille  v. Cleve- 
land, I  Ohio  St.  117;  Kelly  *.  Cleve- 
land, 34  Ohio  St,  468 ;  Hill  v.  Higdon, 
S  Ohio  St.  143;  McLaughlin  v.  hllUer, 
114  N.  Y.  510;  Baltimore  v.  Hughes,  i 
Gill  &  J.  (Md.)493;  Wright  u.  For- 
restal,  65  Wig,  341;  Little  Rock  v.  Kat- 
zen«teln   (Ark.    i88g},    12    S.  W.  Rep. 


it  fs  provided  by  tiattite  that  the  cost 
of  Ihe  improvement  shall  be  assessed 
upon  all  property  to  the  center  of  the 
block  OD  either  side  of  the  street.  It 
is  Butlicient  that  the  lot  lies  in  that 
half  of  the  bh)ck  next  to  the  street 
paved  and  curbed.  Olsson  11.  Topeka, 
4]  Kan.  709. 

For  other  cases  upholding  assess- 
ments upon  property  abutting  on  the 
198;  Philadelphia  v.  ¥\e\6,  cfi  Pa.  St.  street  improved,  see  Ray  v.  Jefferson- 
310;  Teegarden  v,  Racine,  56  Wis.  villc,  90  Ind.  567-,  Little  Rock  v.  Katz- 
S45;  DIckBon  -v.  Racine,  61  Wis.  545.  enstein,  53  Ark,  107;  Guild  w.  Chicago, 
If  the  taxing  district  Is  fixed  by  the  8a  III.  473;  Louisville,  etc.,  R.  Co.  v. 
city  council,  the  commissioner  of  as-  East  St.  Louis,  134  111.  556;  Lansing  v. 
iessment  must  assess  all  the  property  Lincoln,  32  Neb.  457.  But  in  St,  Louis 
within  such  district,  and  must  assess  It  -v.  Juppier  (Mo.  1887),  8  West.  Rep. 
by  the  same  rule  of  apportionment.  Ell-     345,  such  an  assessment  was  declared 


wood  V.  Rochester,  131  N.  Y.  339. 

"  When  the  determination  of  the  lands 
to  be  benefited  Is  Intrusted  to  comtnls- 
may  be  entitled 


Invalid, 

iBMfuwnt  or  UnpUtUd  Landi. — Un- 
der the  Indiana  Acts  1885,  p.  107,  re- 
lating to  the  improvement  of  si      '    '    ' 


notice  and  hearing  upon  the  question  alleys,  the  power  to  assess  to  a  distance 

whether  their  lands  are  benefited,  and  of  one  hundred  and  fifty  feet  back  from 

how   much.     But   the   legislature   has  the  line  of  the  improvement  can  l>e  ei- 

the  power  to  determine,  by  the  statute  ercised  only  where  there  Is  a  tract  of 

imposing   the   tax,   what   lands,  which  unplatted  land  extending  back  that  dls- 

mlght    be  benefited  by   the   improve-  tance.    The  lands  Included  in  a  public 

ment,  are  in   fact   benefitedi  and  if  It  highway,  on  which  the  unplatted  tract 

does  so,  its  determination  is  conclusive  abuts,  cannot  be  assessed  for  the  im- 

upon  Ihe  owners  and  the  courts,  and  provement,  neither  can  the  highway  be 

the  owners  have  no  right  to  be  heard  crossed,  and  tracts  of  land  lying  beyond 

upon  the  question  whether  their  lands  It  lie  assessed  for  such   Improve 

are  benefited  or  not,  but  only  upon  the  Frankfort  v.  State,  118  Ind.  438. 

validity  of  the  assessment,  and  Its  appor-  A  city  charter  providing  Ihat  the  Ci 


tionment  among  the  different  parceli 
of  Ihe  class  which  the  legislature  hat 
conclusively  determined  to  be  bene- 
fited. In  determining  what  lands  an 
benefited  by  the  improvement,  the  legis- 
lature may  avail  Itself  of  such  informa- 
tion as  it  de 

investigations  by  its  committees,  or  by     a    uniform   distance    from   the 
adopting   as   its  own,  the  estimates  or     Howell  v.  Tacoma,  3  Wash.  7: 


shall  be  as- 
sessed upon  the  lots  and  parcels  of  land 
having  a  frontage  upon  the  improved 
street,  ratable  according  to  the  valua- 
tion of  each,  allows  assessments  onlj'  tn 


conclusions  of  others,  whether  those 
estimates  or  conclusions  previously  had 
or  had  not  any  legal  sanction."  uray, 
J.,  in  Merchant  *,  Spencer,  135  U.  S. 
34S,  "I'g  "»  N.  Y.  .SOS. 

OanftmoUoa  of  BtatntM — Aiseannajit 
to  Oenter  of  Slook.— In  Parker  v.  Atchi- 
son, 48  Kan.  574,  it  was  held  that  in  as- 
sessing the  cost  of  paving  and  curbing 
a  street,  the  assessments  must  be  made 
on  all  the  lots  to  the  center  of  the  block 
on  either  side  of  said  street,  the  distance 
to  be  Improved.  See  also  Blair  v. 
Atchison,  40  Kan.  353 ;  Ottawa  v.  Bur- 
nev,  10  Kan.  370. 

It  is  not  necessary  that  a  lot  should 


Where  land  withm  the  limits  of  a 
municipal  corporation  is  increased  In 
value  by  the  construction  of  a  sewer.  It 
is  subject  to  a  special  assessment  to  de- 
fray the  cost  thereof,  although  It  is  not 
divided  into  lots  or  blocks,  and  is  used  . 
merely  for  farming  purposes.  Leitch 
V.  Lu  Grange,  138  III.  391. 

It  is  apparent  that  in  an  assessment 
by  frontage  to  pay  for  a  street  Improve- 
ment, the  assessment  district  where  the 
abutting  lots  are  all  subdivided  and 
numbered,  consists  of  the  lots  so  abut- 
ting on  the  improvement;  and,  if  unal- 
lotted land  as  well  as  subdivided  and 
numbered  lots  abut  upon  the  street, 
abut  upon  the  street  to  be  paved  and  then  such  lots,  and  the  front  of  such  un- 
curbed, In  order  to  make  It  subject  to  allotted  land  to  the  usual  depth  of  the 
taxation  for  such  improTCmentg,  when     Iota,  constitute  the  assesiment  district, 
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the  community  at  large,  or  in  cases  of  gross  inequality,  that  the 
courts  will  interfere.*     In  the  exercise  of  this  discretion,  it  seems 

and  no  asseeement   or  charge  can   be  of  the  aeseatnient,    since  the    charter 

made  on  lots  or  lands   outside   of  or  also  provided  that  that  should  be  done 

beyond  the  limits  of  the  district  thus  by   the  city.     Beniteau  v.  Detroit,  41 

deRned.     Gnswold  v.  Pelton,   u  Ohio  Mich.  116. 

Si.  482;  Cooper  v.  Nevln  (Ky.  1890),  13  The  action  of  a  city  council  in  fn- 

S.  W,  Rep.  841,  eluding  property   in   an   improvement 

FOvar  Oonfan*d  Upon  Hnnlelpal  district,  is  conclusive  of  the  fact  that  it 
Bodies.—"  The  whole  subject  of  taxing  is  adjoining  the  locality  to  ba  affected, 
districts  belongs  to  the  legislature ;  so  except  when  attacked  for  fraud  or  de- 
much  is  unquestionable.  The  author-  monstrable  mlEtake.  Little  Rock  v. 
ity  may  be  exercised  directly,  or,  in  the  Katzenstein,  52  Ark.  107. 
case  of  local  taxes,  it  may  be  left  to  Time  of  FlzliiK  Dlatriot. — In  Eycrman 
local  boards  or  bodies."  Cooley  on  v.  Blacklev,  78  Mo.  145,  it  was  held 
Taxation  (3d  ed.),  ch.  10,  p,  640;  Hoyt  that  there  is  nothing  in  the  charter  of 
V.  East  Saginaw,  19  Mich.  39;  Davies  the  city  of  St.  Louis,  which  makes  it 
V.  Saginaw,  87  Mich.  439;  Teegarden  necessary  that  an  assessment  district 
V.  Racine,  56  Wis.  54s  ;  Meggett  v.  Eau  shall  be  established  bj-  ordinance  be- 
Claire,  81  Wis.  326;  Piper's  Appeal,  32  fore  the  hoard  of  pubhc  improvements 
Cal.  C30;  Rogers  v.  St.  Paul,  12  Minn,  can  recommend,  or  the  municipal  as- 
494;  Grtmmell  v.  Des  Moines,  r;7  Iowa  sembly  can  pass,  an  ordinance  for  the 
State  V.  Board  of  Public  Works,  37  construction  of  a  sewer  in  the  city, 
n.  441;  Carpenter  v.  St.  Paul,  33  1.  "  This  unlimited  i>ower  to  tax  nee- 
Minn,  131;  Kansas  City  v.  Baird,  ^  essarily  involves  the  tight  to  designate 
Mo.  iij.  the   property   upon   which   it  is  to   be 

A  charter  which  authorizes  a  city  to  levied  ;  in  other  words,  to  apportion  the 

grade    and  improve  streets   whenever  tax,  and  except  in  cases  where  the  pro- 

the  council  "  may  deem   such  Improve-  ceeding  is  merely   colorable  and  it  ii 

ments  necessary  for  the  public  interest,"  really  and  substantially  an  exercise  of 

part  of  the   cost  of  such  improvement  the  right  of  eminent  domain,  the  ju- 

l>elng  borne  by    the  property  owners,  dicial   tribunals  cannot  interfere  with 

vests    in    the    council    the    legislative  the  legislative  discretion,  however  er- 

power    to    determine  whether  an  im-  roneous  it  may  be."    People  v.  Brodk- 

provement  will  be  for  the  public  interest,  lyn,  4  N.  Y.  420. 

and  also  todetermlne  whether  it  wiltbe  "  The  power  of  taxation  implies  ap- 
of  such  benellt  to  property  fronting  on  portionmcnt.  And  when  the  legislature 
the  street  as  will  justify  the  imposition  have  exercised  the  right,  and  made  the 
of  part  of  the  expense  on  the  owners  of  apportionment,  a  court  should  not  as- 
such  property.  Adams  -o,  Fisher,  75  sume  to  declare  it  void,  unless  Che  in- 
Tex.  657.  vasion   of  private    right   was   flagrant 

An  order  that  the  expense  shall  be  and  its  demonstration  clear."   Redlield, 

assessed  upon  real  estate  abutting  or  J.,  in  Allen  v.  Drew,  44  Vt  174. 

adjoining    a   street    to    be   excavated,  The  extent  of  the  assessment  dlitrlct 

graded,  and  paved.  Is  not  a  sufficient  must  depend  upon  the  facts  of  each  case; 

designation  of  a  taxing  -district,  when  but    where,  in   any   case,    it    is   made 

the   street   extends  a  considerable  dis-  clearly  to  appear  that  through  fraud  or 

tance  on  either  side  of  the  portion  to  be  mislake  property  is  improperly  includ- 

Improved.     Whitney    r.     Hudson,    6g  ed  or  excluded,  the  court  may  interfere 

Mich.  189.  to   vacate  or  set  aside   an   assessmenL 

The  charter  of  a  city  provided  that  State  v.  Ramsey  County  Dist.  Court, 

for  street   paving   purposes   "  the   lots  33  Minn.  295. 

fronting  on  the  street  shall  constitute  The  action  of  the  legislature,  or  its 

•one  local  assessment  district,  unless  the  duly    authorized   instrumentalities,    in 

common  council  shall  subdivide  it."    It  imposing  special  assessments  for  local 

was  held  that  if  a  resolution  of  the  coun-  improvemcnU,  will  not  be  disturbed  by 

cU  declaring  that  such  lots  shall  con-  the  courts,  unless  it  clearly  appears  that 

etitute  one  district  was  necessary  at  all,  authority    was    wanting,   or    that    the 

It  was  not  fatally  defective  in  not  ex-  prescribed  method  of  assessment  con- 

-cepting  the  cost  of  paving  the  intersec-  travenes  some  constitutional  principle. 

tions  of  the  streets  from  the  purposes  Tite  legislature  is  the  printary  judge  of 
518 
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that  several  districts  may  be  made  for  a  single  work,*  and  in  some 
instances  more  than  one  street  has  been  embraced  in  one  district 
for  the  purpose  of  a  special  assessment.* 

In  the  second  place  the  district,  instead  of  being  defined  by 
legislative  authority,  may  be  defined  by  certain  local  ofHcers,  to 
whom  the  power  is  delegated  upon  some  principle  indicated  by  the 
statute  under  which  they  act,  usually  that  of  benefits,  in  which 

the  validity  of  the  assessment.     Raleigh  Denver,  3  Calo.  169;  State  v.  St.  Louis, 

w.  Peace,  1 10  N.  Car,  32.  i  Mo.  App,  510. 

Benefit    to   the   owner   of   the   real         1.  Brevoort  ii.  Detroit,  34  Mich.  312; 

estate  assessed,  so  far  as  necessarj  to  Schenley  v.  Com.,  36  Pa.  St.  I9;  Sco- 

be  passed  upon,  aa  well  as  the  necessltj  vlUe  i>.  Cleveland,  i  Ohio  St  1  vt.    See 

or  reasonableness  of  the  improvement,  Crelghton  v.  Scott,   14  Ohio  St.  438; 

being   for   the   determination   of    the  Beaileau  n.  Detroit,  41  Mich.  116. 
l^fsTature,    is   concluded   bj   the   act        9.  Parker  v.   Chaliiss,  9   Kan.    155; 

authorizing  the   assessment,  and   will  Chaliiss  v.  Parker,  11   Kan.  394;  State 

not  be  Inquired  into  ^ij  the  courts,  un-  v.   Ramsey    County   Dist.    Court,    33 

less  in  eitraordinsrj  cases  presenting  Minn.  195;  Matter  of  Ingraham,  64  N. 

a  manifest  abuse  of  legislative  author-  Y.  310 ;  Manice  v.  New  York,  8  N.  Y. 

itj.     Such   assessments,  not  being  en  no.     But  this  may  not  be  done  unless 

eiercise  of  the  right   of   eminent  do-  the  city  charter  authorizes  It.     Arnold 

main,  do  not  fall  within   the  constitu-  f.  Cambridge,  106  Mass.  35a;  Mayall 

tiona)  provision  that  private  property  v.   St.   Paul,  30  Minn.   294.     See   also 


shall  not  be  taken  or  damaged  for  pub- 
lic purposes  without  just  and.  adequate 
compensation.  Speer  v.  Athens,  85 
Ga.49- 

Thus,  where  the  city  council  pro- 
vides in  an  ordinance  for  the  paving 
of  a  street  in  a  particular  district,  and 
imposes  a  special  aasessmeDt  for  that 
purpose  upon  the  district,  and  the  pav- 
ing appears  from  the  ordinance   ~     ' 


for  the  general  benefit  of  the  dty,  and     Grimmell  v.  Des 


Rex  V.  Tower  Hamlets,  9  B.  &  C.  517;' 
17  E.  C.  L.  433. 

But  while  there  may  be  objection  to 
an  improvement  of  two  streets  under 
one  proceeding,  and  payment  therefor 
by  one  assessment,  a  sewer  which  runs 
along  more  than  one  street  and  does 
not  branch  or  separate  is  Initone  work 
and  can  be  built  and  paid  for  under  one 
proceeding    and    by    one    assessment. 


t  for  the  benefit  of  the  partit 
district,  such  assessment  will  be  va- 
cated by  the  court.  Baltimore  -d. 
Hughes,  1  Gill  &  J.  ( Md.}  480^  Burns  v. 
Baltimore,  48  Md.  198;  /<•  re  Wash- 
ington Avenue,  69  Pa.  St.  351. 

Again,  in  Thomas  v.  Gain,  35  Mich. 
155,  it  was  held  that,  although  the 
legislature  has  the   authority   ' 


Moinei,  57 


1144. 


See  Burlineton  v.  Q^ck,  47  Iowa  3 
Kendig  v.  Knight,  60  Iowa  39. 

The  right  to  deal  with  a  public  im- 
provement as  a  whole  In  making  as- 
sessments, li  determined  by  Its  unity, 
and  not  simply  by  the  fact  that  the 
street  through  which  it  extends  Is  called 
at  different  points  by  different  names, 
lutlon  declaring  the  necessity  of 


scribe  the  rule  for  apportioning  bene-    grading  a  particular 


fits  In   levying 

adopted  must  at  least  be  one  which  It 
is  legally  poHiible  may  be  just  and 
equal  as  between  the  parties  assessed. 
Tlierefore,  an  assessment  levied  accord- 
ing to  the  superficial  area  of  the  lots, 
without  regard  to  actual  or  probable 
benefits,  or  whether  such  lots  are  con- 
tiguous or  not,  whether  directly  bene- 
fited or  not,  or  whether  city  or  out  mem  11 
lots,  was  declared  unconstitutional  and  forbid 
void  by  the  court.  whethi 

See  further,  as  to  the  power  of  courts    line  or 
to  interfere  with   the  legislative  power    all  parti 


my  prop- 


erly Include  branches  thereof  which 
surround  a  space  that  lies  across  the 
way,  but  which  really  constitute  a  part 
of  the  thoroughfare.  Cuming  v.  Grand 
Rapids,  46  Mich.  150. 

In  Stoddard  i/.^ohnson,  75  Ind.  3o,i; 
was  held  that  while  the  Indiana  Act  of 
1877,  section  la,  docs  not  authorize  the 
including  of  more  than  one  Improve- 
ment In  a  single  petition,  still  It  does  not 
petition  for  an  Improvement, 
it  be  a   single   or   continuous 
line  with  branches,  so  long  as 
are  connected. 


,Google 


TA  XA  TION.                       ApportioHMt. 

case  their  determination,  in  the  absence  ot  fraud  or  mistake,  iscon> 
elusive.'  But  while  this  principle  of  benefits  underlies  alt  local 
assessments,  it  is  not  always  so  expressed  in  the  statute,  and  in 
many  cases  the  principle  by  which  the  limits  of  the  district  are 
to  be  ascertained,  is  indicated  by  such  terms  as  property  "  contig- 
uous "  or  "  adjacent "  to,  "  in  the  vicinity  "  of,  or  "  adjoining  "  the 
proposed  improvement,  under  the  assumption,  it  is  presumed,  that 
property  falling  under  such  description  will  be  necessarily  bene- 
fited by  the  improvement* 

When  the  question  whether  the  cost  of  an  improvement  is 
to  be  borne  by  the  property  owners  has  been  settled,  and  the 

and  bridging  on  a  public  Btreet,  and  Muter  of  Cniger,  84  N.  Y.6ia;  Matter 
also  the  grading  of  other  Etreels  In  con-  of  Eager,  46  N.  Y.  109;  Matter  of 
nectlon  therewith,  may  be  bo  connected  Church  Street,  4a  Barb,  (N.  Y.)  455, 
as  to  be  properly  carried  on  in  common,  And  the  same  is  true  of  the  question 
and  be  prosecuted  as  one  entire  im-  as  to  whether  or  not  the  property  as- 
provement,  for  which  a  local  aaaess-  setsed  has  been  benefited.  People  v. 
ment  may  be  made  by  the  board  of  Brooklyn,  13  Barb.  (N,  Y.)  166. 
public  works  on  property'  Bpeclally  ben-  But  though  considerable  discretion 
eliled  thereby.  State  n.  Ramsey  County  must  be  given  to  municipal  authorities, 
Diat.  Ct.,  33  Minn.  395.  to  fix  a  taxing  district  against  which  the 
1.  Dickson  V.  Racine,  61  Wis.  545 ;  cost  of  a  local  improvement  shall  be  as- 
State  V.  Stewart,  74  Wis.  630;  Com.  v.  sessed,  they  cannot  so  exercise  such  dis- 
Woods,  44  Pa.  St.  1 11;  Matter  of  Cm-  crctlon  as  to  confine  tbe  taxing  district 

S!r,  84N.  Y.619;   Matter  of  Ward,  51  within  such  small  limits  as  practically 

■   ^'  395,    Matter  of    Sackett,   etc.,  to  assess  the  whole  cost  of  tbe  improve- 

Streels,  74  N.  Y.  95 ;  Powers'  Appeal,  ment  upon  one  or  two  persons.  Detroit 

19  Mich.  504;  Raymond  11.   Cleveland,  v.  Daly,  68  Mich.  503. 

SOhio  St.  jll ;  Rogers  v.  St.  Paul,  21  Commissioners   appointed  to   assess 

inn.  494;  Carpenter  o.   St.  Paul,  33  the  benefits  to  be  derived   from  the  im- 

Minn.  331;   State  i>.  Board  of  Public  provement   of  a   proposed  street,  will 

Works,  37  Minu.  443;  State  v.  Ramsey  have  no  power  to  assess  any  part  of  the 

County  DIst.  Ct.,  39  Minn. 65.  benefits  upon  the  ground  Intended  for 

Where    the  widening  of  a  street  Is  the  street     Leman  i>.  Lake  View,  131 

■ought  to  be  made  In  sections  instead  of  III.  3S8. 

for  its  entire  length,  the  commissioners  3.  A  special  astessment  may  be  made 

appointed   to   assess  the   benefits  of  a  upon  property  benefited  by  an  improve- 

particuUr  section  may  properly  confine  ment,  whether  It  is  abutting  and  con- 

their  assessments  of  benefita  to  lots  sit-  tiguous  to   the    Improvement    or   not. 

uated  upon  that  part  of  the  street  em-  Tlie  question  In  every  case  is,  Will  the 

braced  in  such  particular  section  of  tbe  property  assessed  be  specially  benefited 

froposed  improvement,  and  their  action  by  the  proposed  improvement?     Louls- 

1  this  respect  Is  conclusive  as  to  the  vttle,  etc.,  R.  Co.  i>.  East  St.  Louis,  134 

limits  of  the  property  to  be   specially  III.  656;  McCormick  v.  Omaha  (Neb. 

benefited.     Blgelow     v.     Chicago,     90  1893},  56  N.  W.  Rep.  616. 

111.49.  l^i\c  word  "contiguous, "  as  used  In 

Bavlew    on    OeitlorarL— The    deter-  statutes  and  municipal  charters  in  ref- 

mlnation  by  tbe  assessors  as  to  whether  erence  to  property   to  be   assessed,  it 

E articular  property   has  been  benefited  used  in  Its  popular  sense,  and  means  in 

y  a   public   improvement  cannot    be  actual  or  close  contact,  touching,  adja- 

reviewed  upon   certiorari ,  except   for  cent,  or  near.     If  the  Improvement  Is 

errors  of  law.     People  v.  Gllon,  136  N.  of  a  street  or  sidewalk,  the  contiguous 

Y.  147,  re-versing   58  llun  (N.  Y.)  76.  properly    is    such    as    abuts   Upon    the 

So,  objections  that  the  area  of  assess-  street  or  sidewalk,  or  Is  iKiunded  by  the 

ment  is  too  small,  and  Ihat  the  assess-  street.     Adams  County  v.  Q^incy,  130 

ors  acted  on  an  erroneous  principle  in  111.  579, 

making  the  assessment,  are  not  tenable.  Propertr  lOJotnliic  tti*  LooBlltr  to  be 

These  are  matters  of  judgment  and  are  ASMtML — "  Projjerty  adjoining  the  lo- 

not  subject  lo  review  by    the  courts,  cality  to  be  affected,"  is  anj  property 
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adjoining  or   near    ttie    Improvement,  ment  aa  to  be  found  specially  benefited 

whicli   i»   physically   affected,    or   the  in  addition  to  the  general  benefits  ac- 

Talue  of  which  is  commercially  affected,  crning  to  other  property  as  reported  "ay 

directly  by  the  improvement,  to  a  de-  the  proper  as«eesors.     State  v.   Ram- 

gree  in  excess  of  the  effect  upon  the  Bey  County  Dist.  Ct.,  33   Minn.   195. 

goperty  in  the  city  generally.    Little  In  thi«  case   it  was  further  held  that 

ock  V.  Katzenstein,  5a  Ark.  107.  whether  a  public  improvement  can  be 

Lots  facing  a  public  square  were  aa-  deemed  Jocal  in  its  character,  does  not 

sessed  for  paving  an  avenue  which  ap-  depend  upon  its  extent  or  cost,  though 

pro  aches  from  the   southwest,  stops  at  these  elements  ought  to  be  considered; 

the  southwest  corner,  and  begins  again  but  mUst  depend  upon  the  determina- 

at  the  northeast  corner.     If  the  south  tion  of  the  city  council  and  board  of 

line    of   the    avenue     were    extended  public  works,  to   whose  judgment  the 

throuzh  the  square,  it  would  touch  the  matter  is  committed  by  the  legislature 

block  In  which  the  lots  are  situate  at  to  be  determined  largelv  as  a  question 

the   northwest   corner   onl^.      It  was  of  fact.     If  it  be  found   that   property 

held  that  the  lots  do  not  adjoin  the  ave-  in  the  vicinity  of  the  Improvement,  so 

nue  within  the  act  of  Congress  of  Feb-  situated  and  related  to  it  as  to  receive 

ruary,  1871.  providing  for  assessments  special  benefits  in  the  enhancement  of 
for  improving  a  street  on  the  property 

adjoining.    Johnson  v.   District  of  Co-     ^,  ...,   ^ ,_,,  ...  

lumbia,  6  Mackey  (D.  C.)  II.  purpose  of   a  special   assessment,    be 

An  act  providing  for  the  widening  of  deemed  local,  though  the  properly  in 

an  avenue  and  directing  the  expenses  to  the  city  or  ward  is  also  generally  bene- 

be   ascessed  upon   the  adjoining  prop-  fited. 

erty,   only    authorizes   an    assessment  Propertr  Frontlaj  on  tha  Hlgliway. — 

upon  property  contiguous  to  and  abut-  In  Kendig  v.  Knight,  60  Iowa  aq,  It  was 

ting  on  the  avenue.  Matter  of  Ward,  5a  held  that  where  provision  Is  made  for  a 

N.   Y.  395,  citing  Holmes  v.    Carley,  tax  to  be  assessed  upon  the  land  "front- 

31  N.  Y.1S9;  Ren  I/.  Hodge,  i  M.  &M.  ing  on  the  highway"  to  he  Improved, 

J 71;  Peverelly  n.   People,  3  Park,  Cr.  only   such    land    can    be   included   aa 

Lep.  (N.  Y.)  59.  fronts  on  that  part  of  the  highway  to  be 

Where  a  charier  authorizes  aasess-  Improved.     But  in   Dlggens  v.  Brown, 

ments    for    the    improvement    of    an  76  Cal.  318,  it  was  held  that  the  whole 

alley,  upon  lands  adjacent  to  or  abut-  length  of  the  district  ordered  to  be  Im- 

ting  such  alley,  or  which  may  be  spe-  proved  ia  subject  to  assessment,  and  not 

dally  benefited  b^  the   Improvement,  aimpiy  such  property  as  fronts  the  por- 

and  a  lot  so  abutting  has  been  divided  tion   of  the   street  where  the  work  ia 

so  that  part  of  It  does  not  abut  on  the  done,  subject  to  the  provision  requiring 

alley,  such  part  is   liable  to  an  assess-  the  cost  of  work  done  on  one  side  of  » 

ment  in  proportion  to  the  benefits  re-  street  to  he  assessed  on  the  property  on 

ceived.     Lansing  v.   Lincoln,  33  Neb.  that  side. 

457.     But  the  contrary  was  held  in  St,  A  lot  Is  not  fronting  on  a  street  where 

Louis   V.  Juppler  (Mo.  1SS7J,  8  West,  it  Is  separated  from  it  byanarrow  strip 

Rep.  345.  of  land.     Philadelphia  v.  Eastwick,  35 

PTOpMTtj  In  tlM  Tldnltr  of  tmproTl-  Pa.  St.  75.     But  an  owner  cannot  free 

ment. — The  term  "  vicinity,"  as  used  In  his  land  from  liability  by  conveying  a 

the  Ptnmyl-uania   Act  of  April,  1840,  narrow    strip    fronting  on   the   street, 

authorizing   the  extension  of  a  street  State  v.  North   Bergen,  37  N.  J.  L.  401. 

In  the  city  of  Pittsbui^  and  an  appor-  See  Fass  v.  Sheehawer,  60  Wis.  515; 

ttonment  of  the   amount  of   damage  St.  Louis  v.  Meier,  77  Mo.  13. 

occasioned  thereby  upon   lots    in  the  Street  IntarMoUona. — The  expense  of 

vicinity   of   the   extension    which   are  improving    squares    formed    at   street 

benefited,   does   not    denote  any   par-  crossings   may   be   assessed    upon   the 

ticular  definite   distance  from  the  ex-  property  frontlngon  the  street  undei^- 

tension   of    the   street.      Extension   of  tng  improvement.    Creighton  v.  Scott, 

Hancock  St.,  18  Pa.  St.  36.  14  Ohio  St,  438 ;  Motz  -a.  Detroit,  18 

The  terms  "local"  or  "vicinity,"  as  Mich.  495;  Wolf  r.  Keokuk,  48  Iowa 

used  in    connection    with   assessment  iia;   Schenley  v.  Com.,  36  Pa.  St.  39; 

Eroceedtngs,  Indicate  no  definite  limits,  Matter  of  Delaware,  etc.,  Canal   Co. 

Lit    are    usually    understood    to    ex-  (Albany  County  Ct.),  8  N.  Y.  Supp. 

tend    to     real     property     sufficiently  352;  Matter  of  Eager,  46  N.  Y.   im; 

near,  and  so  related  to  the  Improve-  State  v.  Elizabeth,  30  N.  J.  L.  365; 
521 
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district  containing  the  property  to  be  assessed  has  been  defined, 
the  question  arises  how  the  assessment  is  to  be  apportioned 
upon  the  property  In  tbe  district.  As  in  the  case  of  general 
taxation,  the  burden  is  distributed  upon  some  general  rule  of 
equality,  so  a  local  assessment  should,  as  nearly  as  practicable,  be 
imposed  equally  upon  all  standing  in  like  relation.^  And  to  do  this 
several  methods  have  been  employed ;  viz.,  according  to  actual 
benefits,  or  according  to  some  "definite  standard  fixed  upon  by 
the  legislature  itself,  and  which  is  applied  to  estates  by  a  measure- 
ment of  length,  quantity,  or  value,"  as  frontage,  superficial  area, 
etc.,  the  selection  of  any  one  of  which  is  entirely  within  the  dis- 
cretion of  the  legislature.* 

b.  By  Benefits. — What  seems  to  be  the  most  equitable  and 
just  method  of  attaining  this  uniformity  and  equality  in  the  ap- 
portionment of  local  assessments  is  that  by  which  each  piece  of 
property,  after  being  viewed  by  assessors  or  commissioners,  or 
other  officers  appointed  for  the  purpose,  is  assessed  according  to 
the  benefits  which,  in  their  judgment,  such  property  will  receive 
from  the  improvement." 

Powell  11.  St.  Joseph,  31  Mo.  347;  Wat-  the   aBBeasment  U   made  on   frontage, 

terE  V.  Lake,  :>9  111.  33.  valuation  benefits,  or  by  acres,  the  hur- 

1.  Allen  V.  Drew,  44  Vt.  174;  Stuart  den   should   be   equallj   borne   by   all 

V.  Palmer,  74  N.  Y.  190.  upon  whom  It  is  imposed."     White  v. 

The   constitutional    requirement    of  Saginaw,  67  Mich.  41. 
equality  in  taxation  is  applicable  with        1.  It  restB   within   the   discretion  of 

respect   to  legislation   authorizing   as-  the  legislature  to  say  upon  what  prin- 

sesEmenta  for  local  Improvement,  and  clpie  the  assessment  on  lots  fronting  on 

limits  Ihe  power  of  the  legislature  ;  but  a  street   to   pay  for   improvements  to 

the  legislature  may  exercise  its  discre-  such  street  shall  be  apportioned  among 

tion,  within   prescribed  limitations,  In  the  lots.     Emery  v.  San  Francisco  Gas 

framing  enactments  as  to  the  manner  in  Co  ,  a8  Cal.  346 ;    King  v.   Portland.  3 

which  assessments  shall  be  levied  so  as  Oregon  146;  People   v.  Brooklyn,  4  N. 

to   secure    equality  of   apportionment.  Y.  419;  People  v.   Lawrence,  41  N.  Y. 

State  V.  Hennepin  Counly  Dist.  Ct.,  33  14O;  Broadwav  Baptist  Church  i-.  Mc- 

Minn.  135.  Atee,   8    Bush    (Ky.)    508;     Dailv    v. 

An  aBseBsment  for  Improving  streets  Swope,  47  Miss.  367;  People  w.  liear- 

is  a  tax,  and,  therefore,  must  be  levied  ing,  27  N.  Y.  30S. 

with  equality  and  uniformity.  But  if  it  It  has  been  held  that  a  statute  dele- 
be  so  levied  under  a  systera  which  ap-  gating  the  power  to  make  local  assess- 
Eortlons  it  with  reference  to  the  num-  ments  should  prescribe  a  rule  for  their 
tt  of  feet  fronting  on  the  improve-  apportionment;  otherwise  the  statute 
ment,  or  by  any  other  standard  which  is  unconstitutional  and  confers  no  au- 
will  approximate  equality  and  uniform-  thority  to  make  such  assessments  at  all. 
Ity,  it  is  not  void.  Whiting  v.  Ctyack-  Barnes  t.  Dyer,  56  Vt.  469;  State  v. 
«nbu8h,  54  Cal.  306.  See  People  «.  Hudson  County,  37  N.  J.  L.  13;  Sute 
Lynch, 51  Cal,  15;  Jaeger  v.  Burr,  36  v,  Newark,  37  N.  J.  L.  415;  Stater. 
Ohio  St.  164;  Northern  Ind.  R.  Co.  u.  New  Brunswick,  38  N.J.  L.  igo. 
Connelly,  10  Ohio  St.  160;  Chicago  v.  t.  AaaMunent  Aooordlus  to  Baneflta.^ 
Lamed,  34  III.  303.  To  the  effect  that  the  expenses  of  local 

"These  local  assessments  are  a  species  improvements  are  properly  apportioned 
of  taxation,  and  while  the  principle  upon  property  according  to  the  benefits 
underlying  them  is  somewhat  diiferent  it  receives  therefrom,  see  the  following 
from  that  upon  which  general  taxation  cases;  Emery  v.  San  Francisco  G«s 
for  revenue  is  based,  still  it  Is  the  Co.,  38  Cal.  345;  Burnett  v.  Sacra- 
-money  of  the  citizen  that  the  public  mento,  13  Cal.  76;  Nichols  v.  Bridge- 
demands  ;  and  whether  In  those  cases  port,  33  Conn.  1S91  Cone  o.  Hartford, 
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a8  Conn.  363;  Hungerford  v.  Hartford,  v.  Reinhard,  73  Pa.  St.  373;  In  re  Dor- 

39  Conn.   279;   Bradley   v.  McAtee,  7  ranee   Street,   4  R,   I.   130;  Hollon  v. 

Bush    (Kt.)   667;    Howell   v.    Bristol,  Milwaukee.  31  wis.   27. 

8  BuBh  [fcy.)  493;  Lafaj-ette  u.  Fowler,  In  St.  John  v.  East  St,  Louis,  50  III, 

i4  Ind.  140;  Chicago  v.  Lamed,  34  91,  it  was  said:  "Where  an  ordinance 
11.  203;  Ottawa  T>.  Spencer,  40  111.  an;  requires  the  entire  cost  of  an  imprOFB- 
Chicaeo  v.  Baer,  41  111.  30(5 ;  Hund-  ment  to  be  put  upon  the  property  front- 
ley  v.  Lincoln  Park  ComVs,  67  111.559;  '"S  thereon,  or  which  directs  that  such 
Morrison  v,  Hershire,  32  Iowa  371;  improvements  shall  be  made  at  the  ei- 
Dyar  V.  Farminglon,  70  Me.  ;I5  ;  Alex-  penseofthe  owners  or  holders  of  the 
ander  t>.  Baltimore,  5  Gill  (Md.)  383;  real  estate  benefited,  without  regard  to 
Moale  c.  Baltimore,  s  Md.  314  ;  Bald-  the  actual  benefit  conferred  upon  it  by 
more  v.  Greenmount  Cemetery,  7  Md.  the  improvement,  such  ordinance  is  in 
517;  Howard  v.  First  Independent  violation  of  the  constitutional  rule  o( 
Church,  18  Md.  451;  Garrett  v.  St.  equality  of  taxation.  The  correct  rule 
Louia,  35  Mo.  505;  St.  Joseph  v.  is  to  assess  each  lot  for  the  special  bene- 
O'Donoghue,  31  Mo,  345;  St.  Louis  v.  fits  it  will  derive  from  the  improve- 
Clemens,  36  Mo.  467;  St.  Louis  i>.  Arm-  ment,  and  the  residue  of  the  cost  should 
strong,  38  Mo.  29 :  Uhrig  v.  St.  Louis,  be  paid  by  uniform  and  equal  taxation." 
44  Mo.  45S;  Hoyt  V.  East  Saginaw,  19  See  Lee  ti.  Ruggles,  61  111.  417. 
Mich.  39 ;  Steckert  v.  East  Saginaw,  it  In  Peoria  ti.  Kidder,  26  III.  358,Walker, 
Mich.i04;Brevoortw.Detroit,34Mich.  J.,  snid  :  "Where  an  improvement  of 
3M ;  State  v.  Ramsey  County  Dial.  Ct.,  this  character  is  made,  the  adjacent 
29  Minn.  61;  Carpenter  v.  St.  Paul,  33  real  estate  is  thereby  enhanced  in  value, 
Minn.  333;  Jones  ti.  Boston,  104  Mass.  unless  it  be  portions  through  or  over 
461;  Brewer  -v.  Springfield,  97  Mass.  which  the  street  passes,  which  may  sus- 
152  ;  Wright  v.  Boston,  9Cush.  (Mass.)  tain  injury  for  which  the  owners  must 
'331  Do'^sni'.  Boston, II  Allen(MaEB.)  be  compensated.  There  can,  it  seems 
133;  Ilanscom  V.  Omaha,  11  Neb.  37 ;  to  us,  lie  no  more  just  and  reasonable 
State  V.  Newark,  17  N.  J.  L.  185;  State  mode  of  ranking  this  compensation 
f.  Fuller,  34  N.J.  L.227;/«  re  Drain-  than  that  which  the  legislature  has 
age  of  Lands.  35  N.  J.  L.  497 ;  State  v,  adopted  by  assessing  it  upon  those  who 
Newark,  37  N.  J.  L.415;  Slate  v.  Reed,  have  received  the  direct  benefit  from 
43N.  J.  L.  186;  Slater.  West  Hoboken,  the  improvement  in  the  enhanced  value 
51  N.  J.  L.  267;  Tide- water  Co.  v.  Cos-  of  their  real  estate  over  and  above  any 
ter,  18  N.  J.  Eq.  510;  State  v.  Hotal-  injury  they  may  thereby  sustain.  And 
"   '  '            Passaic  II.  State,  37  to   ascertain  and  Gx 
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N.  j.  L.  538;  State  *.  Passaic,  38  N.  J.  each  person  deriving  benefit  by  the  im- 
L.  57 ;  State  ».  Guttenbei^,  38  N.  J.  L.  provement  shall  contribute  to  compen- 
419 1  Livingston  v.  New  York,  8  Wend,  sate  for  the  loss  sustained  by  those  who 
(N.Y.)86;MatterofTwenty-SiithSt.,  are  injured,  a  disinterested  tribunal  it, 
13  Wend.  (N.  Y.)  203;  Owners  of  required  to  appoint  competent  and  dis- 
Ground  -a.  Albany,  15  Wend.  (N.  Y.)  interested  persona,  who,  under  oath, 
4i  Matter  of  Furman  St.,  17  Wend,  ascertain  and  report  both  the  amount 
.  i.  Y.) 649 ;  Matter  of  DeGraw  St.,  18  of  the  injury  sustained  and  the  benefit 
Wend.  ( N.  Y.)  568 ;  People  v.  Brooklyn,  derived  by  each  person." 
4  N.  Y.  419;  Reed  v.  Toledo,  18  Ohio  Where  the  statute  providing  for  the 
161;  Scoville  V.  Cleveland,  1  Ohio  St.  opening  of  a  street  in  a  city  declares 
I26i  Hill  V.  Higdon,  5  Ohio  St.  243;  that  to  pay  the  damage  of  expenses 
Marion  7.  Epier,  5  Ohio  St.  3jo;  Reeves  incurred  thereby,  an  assessment  shall 
V.  Wood  County,  8  Ohio  St.  333 ;  Ses-  be  levied  on  the  lots  benefited  "  accord- 
•jons  V,  Crunkilton,  20  Ohio  St.  349;  ing  to  the  enhanced  value  of  the  re- 
Kelly  11.  Cleveland,  34  Ohio  St.  46S;  spectlve  pereels  of  land  as  fixed  in  a 
Chamberlain  v.  Cleveland,  34  Ohio  St.  report  of  the  board  of  public  works," 
Sji;  Com.  V.  Woods,  44  Pa.  St.  113;  the  assessment  must  be  limited  to  the 
Wolf  V.  Philadelphia,  105  Pa.  St.  1%  ;  increase  In  value  of  each  lot,  caused  by 
McMasters  -v.  Com.,  3  Watts  (Pa,)  ^;  the  improvement.  People  f.  Austin,  47 
Fenelon's  Petition,  7  Pa.  St.  173;  Ex-  Cal.  353. 

tension  of  Hancock  St..  18  Pa.   St.  16;  If  it  is  proposed  to  assess  the  whole 

Schenley  v.  Com.,  36  Pa.  St.  29;  Wray  cost  of  an  improvement  on  the  prop- 

r.  Pittsbui^h,  46  Pa.  St.  365;  Greens-  erty   benefited,  where  this  rule   is   in 

burg  ».  Young,  53  Pa.  St.  280;  Allen-  vogue,   the   record   should   show    that 

town  V.  Henry,  73  Pa.  St.  404;   Weber  such  cost  does  not  exceed  the  benefiu 
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c.  According  to  Frontage. — By  this  method  of  apportion- 
ment each  lot  is  assessed  according  to  the  ratio  which  its  frontage 
bears  to  the  whole  frontage  of  property  benefited  by  the  im- 
provement, and,  under  some  circumstances,  as  where  all  lots  on  a 
certain  street  are  of  the  same  character  and  have  the  same  depth, 
it  seems  that  no  method  employed  could  be  more  reasonable,  but 
in  many  instances  undoubted  hardships  will  arise.* 

to  the  whole  property  Included  in  the  560;  Motz   v.  Detroit,  18   Mich.   495; 

taxing  district.     Adams   v.   Bay  Citj,  Sheley  v.  Detroit,  .45  Mich.  431;  P«Jr- 

78  Mich.  211,  «'(('a^  Warren  v.  Grand  banVs  ti.  Fltchburg,  132  Mass.  43;  Sute 

Haven,  30  Mich.  24,  30J  White  v.  Sag-  v.  Reii,  38  Minn.  371;  10  Am.  &  Eng. 

Inaw,  67  Mich  40.     To  the  same  effect  Corp.  Gas.  473;  St.  Joseph  u.  O'Dono- 

U  PasGaic  v.  State,  37  N.  J.  L.  538,  ghue,  31  Mo.  345;  Powell  v.  St.  Joseph, 

But  a   ieeislative    determination    oi  31   Mo.  347;   Fowler  v.  St.  Joseph,  37 

benefits   and    the    property   to   be   ai-  Mo.  ai8;  Neenan  w.  Smith,  jo  Mo.  M5; 

seascd  Is  usually  regarded  as  final.    See  Parrar  v.  St.  Louis,  So  Mo.  394;  luley 

safra,   tills    title,   Apfortionment—I*  w,  Cranor,  51  Mo.  541 ;  Weber  v.  Scher- 

General,  geus,  39  Mo.  390;  Rutherford  v.  Ham- 

Bngltalt  Rtile. — In   Eng/nHd,  assess-  llton.  97   Mo.  543;  St.  Louis  v.   Clem- 

ments  have  generally  been  laid  in  pro-  ens,  49  Mo.  551:  St. Josephv.  Anthony, 

portion  to  benetits  received,  estimated  30  Mo,   538;   Palmyra   i>.  Morton,  15 

according   to    the    yearly    value  of  the  "  >'■•■•         —  ---  -.-    — 

lands    within     Che     district.      Rooke's 
Case,  5  Rep.  100;  Masters  t'.  Scroggs. 

iM.  &  S.  447 ;  Netherton  i^.  Ward,  3  B, 

Aid.  31;  5  E.  C.  L.  319;  Stafford  v.  Kingston,"ii4   H".  Y.  439;  Stebbins  v. 

Hamslon,  3  B.  &  B.  691 ;  Soady  Ti.  Wil-  Kay,   51    Hun  (N,  Y.J  589;  Northern 

son,  3  Ad.  &  Ei.  348;  30  E.  C.  L.  89;  Ind.  R.  Co.  v.  Connelly,  10  Ohio  St. 

Metropolitan  Board  of  Works  v.  Vaujt-  159;  Ernst  v.  Kunkle,  5  Ohio  St.  530; 

hall  Bridge  Co.,  7  El.  &  Bl.  964;  90  E.  Creighton  v.  Scott,  14  Ohio   SL  4^; 

C.  L.  964.  Upington  T.  Oviatt,  34  Ohio  St,  131; 

1.  AaaeaamMiti  Aesordlsc  to  Frontage,  Wilder  v.  Cincinnati,  16  Ohio  St.  284; 

— Decisions  sustaining  this  method  of  Haviiand  v,  Columbus  (Ohio,  1893).  34 

assessment  are  numerous,  and  have  tieen  N.  E.  Rep.  679;  Cherington  v.  cfolum- 

made  in  many  of  the   states.     Emery  bus  {Ohio,  1893),  34  N.  E.  Rep.  680: 

V.  San  Francisco  Gas  Co.,  18  Cal.  345 ;  King  v.  Portland,  1  Oregon  146;  Spring 

Oakland     Pav.   Co.   v.   Rier,    m   Cal.  Garden  v.  WisUr,  i8  Pa.  St.  193 ;  Mc- 

«o;  Whiting  ti.Townsend,57Cal. 515;  Gonigle   v.  Allegheny,  44Pa.St.llS; 

Chambers   v.   Satlerlee  "'  "  "  "  -<^J-         -- 


msend,  57  Cal.  515;  Gonigle  v.  Allegheny,  44Pa.St.llS; 
rlee,  40  Cal.  497 ;  McGee  v.  Com.,  46  Pa.  St.  358;  Pen- 
ibuih,54  Cal,  306;     nock  *,  Hoover,  5    Rawle   (Pa.)  391; 


van  nab   (Ga. 

Hayden  v.  Atlanta,  70  Ga;  817 ;  7  Am 

&    Eng.   Corp.   Gas,   13S;   Palmer    v.  313;  Uand^K.  Fellows,  148  Pa.'St.  456; 

Stumph,  39  Ind.  339;   Walker  t/,  Au-  Cleveland  v. Tdpp,  13  R.  1. 50;  Winona, 

rora,  140  111.  403 ;  White  v.  People,  94  etc.,  R.  Co.  v.  Watertown,  i   S.  Dak. 

III.  604 ;   Amery   v.   Keokuk,  71   Iowa  46;  Davis  ti.  Lynchburgh,  84  Va.  861 ; 

701 ;  Bumes  r.  Atchlsorf,  1  Kan.  455 ;  Norfolk  v.  Ellis,  36  Gratt.   (Va.)  314 ; 

Parker  ».  ChallUa,  9  Kan.  153 ;  Barber  Allen   v.  Drew,  44  Vt.   174;   Slate  f. 

Asphalt  Paving  Co.  v.  Gi^reve,  41  La.  Portage,  I3   Wis.  361;  Meggctt  o.  Eau 

Ann.   351;     Joyes   v.   Shadburn    (Ky.  Claire,  81   Wis.  3361  Norfolk  c  Cham- 

-"     •      j  S.  W.  Rep.  361;  Covington  v.  beriain,  89  Va.  196, 

>  Bush   (Ky.)   304;   Howell  v.  Aaiessments    against    abutting    lot* 

.  B  Bush   (Ky.)  493;  Covington  according  to  frontage,  for  a  street  im- 

I.  Worthington,  88  iCy.  loiS;  Howard  v.  provement,  are  not  rendered  void   for 

Church,   18   Md.  451;  Moale   v.  Baltl-  inequality  by  the   merv   fact  that  the 

more,  fn  Md.  134 ;  4  Am.  &  Eng.  Corp.  lands  assessed  differ  somewhat  in  depth 

Cas.  544;  Williams  v.  Detroit,  3  Mich,  and  value,  nor  because  fn  a  cotnpactlj 


Boyle,  6 

Bristol,  8 
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LoMl  AiMMUMti.                        TAXATION.  i^varOmmmX. 

In  one  state  a  species  of  frontage  assessment  has  been   upheld 

by  which  the  entire  expense  of  work  opposite  a  lot  is  assessed 
upon  such  lot  alone  without  any  apportionment  whatever,*  but 
the  weight  of  authority  is  against  such  an  arbitrary  system ;  and 
in  other  jurisdictions  it  is  sustained  only  in  the  case  of  sidewalk 
improvements,  which  are  made  as  a  rule  under  the  police  power.' 

built  part  of  the  city,  there  are  vacant  and  unfair  on  the  bails  o(  other  rules 
lot!  upon  the  street,  which  do  not  re-  of  assegsment  is  whollj  immaterial, 
celve  EO  much  benefit  from  Che  im-  Green  i>.  SpMngfietd,  130  III.  515. 
provement  as  those  lots  in  actual  use.  Comer  Lots. — A  corner  lot  fronts  on 
Beaumont  v.  Wilkesbarre,  143  Pa.  two  streets  and  may  be  assessed  tor  im- 
St.  198.  provements  on  both.  Des  Moines  v. 
Under  the  renniylvaHia  acW  re-  Dorr,  31  lona  89 ;  Wolf  f .  Keokuli,  48 
lating  to  the  grading  and  paving  of  Iowa  139;  People  v.  Adams  (B'klyn 
itreeU  tn  the  city  of  Allegheny,  a  lot  City  Ct.),  18  N.  Y.  Supp.  443 ;  Sands 
owner  on  an  avenue  opposite  a  public  v,  Richmond,  31  Gratt.  (Va.)  571; 
common  Is  liable  for  the  costs  of  grad-  Allen  r.  Krennlng,  23  Mo.  App.  J6i ; 
ing  and  paving  the  whole  of  the  street  SpringRetd  v.  Green,  lao  111.  369;  Wil- 
In  front  of  his  lot,  and  not  the  half  of  bur  v.  Springfield,  133  111.  400. 
Us  width  only.  McGonigle  v.  Alle-  In  State  v.  Passaic,  43  N.  T.  L.  514, 
gheny,  44  Pa.  St.  iiS.  an  assessment  according  to  the  front- 
Under  a  charter  authorizing  assess-  foot  rule  was  set  aside,  it  appearing  that 
ora  to  assess  the  expense  of  a  street  the  plaintiff's  property  was  assessed 
ImproveTiient  upon  the  property  which  one-third  of  the  entire  expense  of  a 
they  shall  deem  more  Immediately  sidewalk,  while  he  had  himself  done 
benefited  by  the  improvement,  which  nearly  all  the  work  fn  front  of  his  own 
borders  on,  or  touches  the  street,  an  premises. 

assessment  according  to  the  number  of  And   where  the  statute   authorizing 

feet  front  owned  by  each  individual  is  such  assessments  directs  that  ther  be 

within  their   discretion,      O'Reilley  t.  made  according  to  the  quantity  of  land 

Kingston,  114  M.  Y.  439.     So   In  Ra-  benefited  and  the  benefits  received,  the 

leigfi  V.  Peace,  1 10  N.  Car.  31 ;  37  Am.  front-foot  rule  will   not    be  sustained. 

Sc  Eng.  Corp.  Cas.  360,  it  was  held  that  Clapp  v.  Hartford,  35  Conn.  77. 

though  the  charier  of  a  city  Is  silent  as  Biural  Landi. — The  frontage   rule  is 

to  the  method  of  apportioning  the  cost  sustained  in  cities  and  large  towns,  on 

of  street    Improvements    on    abutting  the  ground  that  It  is  a  reasonsbly  ac- 

property  owners,  yet,  where  a  statute  curate  method  of  ascertaining  benefits; 

provides  that  the  aldermen  may  cause  but,  when  applied  to  rural  lots  or  farm 

necessary   improvements   to  be   made,  lands,  it  is  too  unfair  and  extortionate  to 

and   "apportion  them   equallv  among  be  sustained.    Seely  v,  Pittsburgh,  81 

the  inhabitants   by   assessments,"   the  Pa.  St.  360;  KaiserK.  Weise,  85  Pa.  St. 

city,  authorized  by  Its  charter  to  charge  366;  Craig:'.  Philadelphia,  So  Pa.  St. 

abutting  owners  with  the  cost  of  im-  365;  Philadelphia  v.  Rule,  93  Pa.  St.  15; 

provements,   may  apportion   them  ac-  Scranton   v.   Pennsylvania    Coal   Co^ 

cording  to  the  front-foot  rule.  105  Pa.  St.  445;  Cleveland  v.  Tripp,  13 

RuTow   Btriv  Of    lAsd  FrontiUK  on  R.  I.  61. 

UxtBt. — A   lot   consisting   of   a   long,  The  question  as  to  whether  the  lands 

narrow  strip,  with  a  front  of  several  attempted  to  be  assessed  are  rural  or 

hundred  feet  upon  the  street  and  only  urban,depende  upon  the  conditions  ex- 

31  feet  deep  at  one  end  and  narrowing  isting  at  the  time  the  improvement  is 

to  the  other,  is  subject  to  assessment  made,  not  at  the  time  when  the   ordi- 

according  to  the  front-foot  rule  for  the  nance  authorizing  it  was  enacted,  Keith 

cost  of  improving  the  street,  although  v.  Philadelphia,  136  Pa.  St.  575. 

the    amount    of    the    assessment    is  1.  In  Warren  i>.  Henly,  31  Iowa  11, 

greater  than  the  value  of  the  lot.     Har-  the  court  admitted,  however,  that  Che 

risburg  v.  McCormick,  119  Pa,  St.  3 13.  reasoning  of  the  case  was  not  sustained 

See  Terry  i'.  Hartford,  39  Conn.  3S6,  by  the  authority  at  hand.    See  also  Mus- 

And  where  the  assessment  is  made  caClne  v.  Chicago,  etc.,  R.  Co.  (Iowa, 


w"^ef 
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TAXA  TION.  ApportlODMUnt. 

rf.  According  to  Area. — The  practice  of  basing  assessments 
upon  real  estate  according  to  its  superficial  area  or  to  the  number 
of  acres  it  contains,  is  confined  chiefly  to  cases  of  levee  and 
drainage  assessments,*  though  the  principle  has  been  applied 
occasionally  to  street  improvements  in  cities  and  towns,  as  a 
reasonable  standard  of  apportionment.* 

e.  According  to  VALUE.^Another  method  of  apportion- 
ment is  to  assess  against  each  lot  benefited  by  an  improvement 
a  sum  which  bears  the  same  ratio  to  the  whole  amount  to  be 
assessed  that  the  value  of  such  lot  bears  to  the  aggregate  value 
of  all  the  property  to  be  assessed.^  In  employing  this  method 
of  apportionment  it  is  proper  to  exclude  from  the  valuation  of 
the  property  the  worth  of  any  improvements  that  may  be  on  it.* 

Woodbridge    v.  Detroit,  8  Mich.  374;     106  Mo.  437;  Johnson  v.  Duer,  115  Mo. 


Paul,   5  Mtnn.  95 ;   Lexington   v.  Mc-  Hartford,  35  Conn.  66;   Sute  v.  Port- 

Q^illan,  9  Dana  (Ky.)  J13;  St.  Loul*  age,  \i  Wis.  562;   Cleveland  n.  Tripp, 

■u.  Clemens,  49   Mo.   S5';   Neenan   v,  13  R.  I.  50. 

Smith,  50  M0.525;  State  Ti.  Portage,i3  It  has  been  held   that  an  assessnieat 

Wis.  563.  by  the  area  of  lots,  irrespective  of  pro~ 

"  It  is  now  almoBt  universaltj  denied  portionate  benefits,  is  unconstitutional 
that  an  owner  can  be  compelled  to  pay  and  void.  Thomas  tj.  Gain,  35  Mich,  155. 
the  whole  cost  of  the  improvement  of  Under  the  charter  of  the  city  of 
the  street  in  front  oF  his  lot.  In  such  case  Louisville,  improvements  may  be  made 
his  tax  would  neither  be  Increased  nor  "  at  the  exclusive  cost  of  the  owners  of 
diminished  by  the  assessment  upon  his  lots  in  each  fourth  of  a  square,  to  be 
neighbors,  and  each  particular  lot  equally  apportioned  by  the  general 
would  arbitrarily  be  made  a  taxing  diS'  council  according  to  the  number  of 
trict,  and  charged  with  the  whole  ei-  square  feet  owned  by  them  respectively, 
penditure  thereon.'"  Thomas,  J.,  in  In-  except  that  comer  lots  shall  pay  twenty- 
dependence  V.  Gates,  110  Mo.  374.  five  percent  more  than  others."    Brad- 

As  to   the   exception  in   the  case  of  ley  11.  McAtee,  7  Bush  (Ky.)  667. 

sidewalks,    see   lufra,  this  title.  Side-  3.  AsiMunenta  Aeoordlnc  to  Value. — 

tualH.  Downer  -u.  Boston,  7  Gush.  (Mass.)  177 


■V.    Swope,  47    Miss.    367;   Alcorn   v.  Wright  n,  Boston, gCush.  (Mass.)  133; 

Hamer,  38  MiBS.65a;  Williams  f.  Cam-  Dorgan   v.  Boston,   iz    Allen  (Mass.) 

tnack,  37  Miss.  109;  Wallace  r.Shelton,  ay,    Springfield    r.     Gay,    13    Allen 

14  La.  Ann.  503 ;  Egyptian  Levee  Co,  (Mass.)  612 ;  Brewer  v.  Springfield,  97 
V.  Hardin,  37  Mo.  497;  St.  Louis  v.  Mass.  153;  Workman  11.  Worcester,  iiS 
Oeters,  36  Mo.  456;  Crowley  o.  Cop-  Mass.  16S;  Snow  v.  Fitchburg,  136 
ley,  I  La.  Ann.  319;  Yeatman  v.  Cran-  Mass.  1S3;  Burnett  v.  Sacramento.  13 
dalt,  M  La.  Ann.  330;  Bishop  r.  Marks,  Cal.  84;  Houston  n.  McKenna,  32  Cal. 

15  La.  Ann.  147;  Richardson  v.  Mor-  550;  People  p.  Whyler,  41  Cal.  351 ; 
gan,  16  La.  Ann.  429;  Munson  -a.  Lockwood  i>.  St.  Louis,  34  Mo.  31 ;  GiU 
Atchafalaya  Basin  Levee  Dtat.,  43  La.  more  11.  Hentig,  33  Kan.  lj6;  Seattle  r. 
Ann.  15;  Ellis  P.  Pontchartrain  Levee  Yesler,  i  Wash.  Terr,  571.  See  also 
Dist.,  43  La.  Ann.  33.  Williams  v.  Cammack,  27  Misi 


.Denver,   10  Colo.    112;     Creighton  f.  Scott,  14  Ohio  St  4J8. 

jberts,  12  Bush  (Ky.)  570;        4,  Brewer  i^,    Springfield,   47    Mass. 

Broadway  Baptist  Church  v.  McAtee,     153;     Springfield    v.    Gay,    12    Allen 


8    Bush  (Ky.)  508;  Grimmell   v.  Des  (Mass.)  613;  Downeri'.  Boston,  7  Cush. 

Moines,  57  Iowa  144;  Hinesi'. Leaven-  (Mass,)  37; 

vForth,3  Kan.  i86;Gilletti>.Denver,3i  (Mass.)    13: 

Fed.  Rep.  833;  St  Joseph  v.  Farrell,  Kan.  156. 
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iMd  iMMnwnU.  TAXA  TION.  FnpertT  AM«mUi. 

6.  Property  AsKssable — a.  IN  General. — The  principle  upon 
which  depends  the  right  to  levy  local  assessments  is  that  of  bene- 
fits received ;  accordingly  the  statutes  generally  provide  for  assess- 
ing all  property  to  be  benefited  by  the  improvement  contem- 
plated, without  regard  to  its  ownership,  whether  of  individuals 
or  private  corporations,  or  to  the  purpose  or  use  for  which  it  is 
held,  or  to  which  it  is  devoted  ;  the  ordinary  rule  relating  to  ex- 
emption from  taxation  generally  not  being  applicable  to  local 
assessments.^  Such  property  must  be  real  and  not  personal;* 
and  where  the  legislature  by  special  enactment,  or  by  the  terms  o( 
a  city  charter,  designates  particularly  the  property  to  be  assessed, 
only  such  property  is  liable,  the  municipal  authorities  having  no 
jurisdiction  to  assess  any  other,  in  pursuance  of  the  general  rule 
that  statutes  in  regard  to  local  assessments  must  be  strictly  con- 
strued.' 

b.  Public  Property.  —  As  a  rule,  public  property  used  for 
governmental  purposes  is  not  subject  to  assessment  for  local  im- 
provements unless  made  so  by  statute,  either  expressly,  or  by  nec- 
essary implication.* 

The  aisesBment  upon  an  estate  for  pose,   which   by   pocBibUlty  cannot  be 

the  construction  of  a  Kwer  by  &  city,  is  rendered   more   advantageouE    by    the 

to  be  made  according  to  the  value  of  opening  of  a  street  in  itBneighborhood; 

the  land  eicluEive  of  buildings ;  and,  in  but  the  company  may  be  assessed  for 

detennining  the  amount  of  such  assets-  benefit   to   adjoining  grounds  not  thus 

ment,  the  relative  benefit  which  each  restricted.     Owners  of  Ground  v.iAl- 

e«tate   on   the   line  of  the  sewer  may  bany,  ij  Wend.  (N.  Y.)  375. 
receive  Is  Immaterial.     Snow  v.  Fitch-         1.  See  infra,  this  title.  Personal  Lia- 

but^,  136  Mass.  1S3.  hitity. 

\.  See  supra,  thU  title,  PrincifU  of        8.  Balfe  v.  Lammera,  log  Ind.  347. 
/ie/n/iui/i'aii,- Atlanta  r.  First   Pres-        Thus,  whereastatute  authorizes  cities 

bjterian  Church,  86  Ga.  730.  to    levy  an  assessment    upon    ground 

Astotherule  that  exemption  of  prop-  abutting  on  the  improvement,  to  a  dia- 

erty  of  churches,  cemeteries,  charitable  tance  of  fifty  feet  bacJt  from  the  front 

institutions,  and  the  like,  from  taiatlon,  line,  no  more  can  be  affected.     Niklaus 

generallv  does  not  include  local  aisess-  v.  Conkling,  iiS  Ind.  3Sg.     See  safra, 

ments,  see  infra,  this  title,  E%emf  lions,  this  title,  Construction  of  Statutes. 

In    Maryland.  \\    has  been  held  that         4.  PaDliCProparty.— WorcesterCoun- 

the   legislature   has   the  constitutional  ty  r.  Worcester,  116  Mass.  193;  State  t', 

power   to   authorise   benelilfi  to  be  as-  Hartford,  jo  Conn.  89;  State  v.  Holal- 

seued   and   levied   by   the  mai'or  and  ing,  44  N.  J.  L.  347;  Peck  County  Sav. 

city  council,  upon  property  adjacent  to,  Bank  i'.  State,  69  Iowa  14;  Abercromble 

as  well  as  vrithin,  the  limits  of  a  city.  w.  Ely,  60  Mo.  23;   Clinton  v.  Henry 

Brooks  V.  Baltimore,  48  Md.  365.  County,  115  Mo.  557. 

In  Wright  V.  Boston,9Cush.  (Mass.)  In  People  v.  Austin,  47  Cal.  353,  an 
333,  it  was  held  that  vacant  lots  on  a  assessment  was  attacicea  because  cer- 
street  In  which  a  common  sewer  has  tain  lots  belonging  to  the  £^Hi7eif5/ii/M, 
been  laid  in  pursuance  of  the  by-laws  the  state  of  California,  and  the  city  of 
of  the  city,  are  properly  assessed  for  San  Francisco,  respectively,  were  with- 
their  proportion  of  the  cost  thereof,  as  in  the  assessment  district,  but  not  as- 
well  as  lote  that  are  built  upon.  seased.     It  was  held  that  the  objection 

An    incorporated    company    who  was  untenable. 
owns  a  lot  in  the  vicinity  of  a  public         In    Hassan   v.  Rochester,  67  N.  Y. 

improvement,  are  not  liable  to  assess-  538,  it  was  held  that  the  city  was  au- 

ments   for   benefit,  if,   by  the  terms  of  thortzed  by  statute  to  assess  the  prop- 

the  grant  whereby  the  lot  is  held,  it  can  erty  of  the  state,  and,  having  failed  to  do 

be  appropriated  only  to  a  speciRc  pur-  so,  the  enforcement  of  a 
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TAXA  TION.                       Propirty  AMMbb. 

€.  Property  of  Railroads. — As  a  rule,  real  estate  owned  by 
railroad  companies  and  used  as  sites  for  stations  and  for  other  like 
purposes,  is  assessable  for  local  improvements,  since  it  generally 
receives  direct  benefits  from  such  improvements.*  But  whether 
the  roadbed  or  right  of  way  may  be  assessed  depends  upon 
whether  it  will  be  especially  benefited  by  the  improvement,  con- 

sidering  always  the  purposes  for  which  such  property  is,  or  may 

was  enjoined  at  (he  suit  of  other  prop-  the  property  on  which  the  state  ho«- 

erty  owners.  pital  for  the  insane  was  situated  wu 

In  Illinois,  the  court  putg  the  ex-  exempt  from  local  assessments. 
empUon  of  the  property  of  counUea,  But  in  Cook  County  v.  Chica^ 
cities,  etc.,  froin  taxation,  in  the  same  103  lit.  646,  it  was  lield  that  a  county 
class  with  statutory  exemptions,  and  hospital  was  not  exempt. 
denies  in  either  case  the  applicability  of  A  public  park  owned  by  a  city  should 
the  rule  to  local  aaseBsments.  Thus,  bear  a  fro  rata  assessment  for  public 
it  has  been  held  that  a  county  court-  improvements.  Matter  of  Church  St, 
house  is  not  exempt  from  local  assess-  49  Barb.  (N.  Y.)  455;  Scammon  f. 
ments,  unless  expressly  made  so  by  Cl^icago,  42  111.  192. 
statute.  McLean  County  ii.  Blooming-  ir  Ballroad  Property. — Mt.  Pleasant 
ton,  103  111.  309;  Adams  County  v.  u.  Baltimore,  etc.,  R.  Co.,  138  Pa.  St, 
Quincy,  130  111.566,  365;  Burlington,  etc.,  R.  Co.  v.  Spear- 
So  the  real  estate  of  a  city  should  be  man,  12  Iowa  112  ;  Chicago,  etc„  R. 
assessed.  Scammon  v.  Chicago,  43  III.  Co.  v.  Chicago  (III.  1891),  27  N.  E.Rep. 
192.  But  it  may  not  be  advertised  and  916 ;  State  v.  Newark,  37  N.  J.  L.  185 ; 
sold  like  the  property  of  individuals.  Ludlow  v.  Cincinnati  Southern  R.  Co., 
The  amount  of  the  assessment  should  78  Ky.  357. 

be  paid  out  of  the  general  fund.  Taylor  Such  property  may  be  assessed  for 

V.  People,  66  111.  311.  park  or  l}oulevard  purposes.     Chicagc^ 

The  property  of  the  United  Stales  etc.,  R.  Co.  v.  People,  120  111.  104. 
used  fora  custom-house  and  post  office,  In  assessing  the  depot  grounds  of  a 
may  not  be  assessed.  Fagan  v.  Chi-  company,  which  are  by  statute  exempt 
cago,  84  111.  217.  from  taxation,  it  .is  improper  to  can- 
As  to  whether  such  propertr  as  pub-  slder  the  probable  increase  of  businen 
lie-school  buildings,  public  hospitals,  in  consequence  of  increased  facilltieiof 
etc,  are  uEed  lor  governmental  purposes  access  to  the  depot.  Such  an  assest- 
within  the  meaning  of  the  rule,  there  ment  would  be  a  tax  on  the  businct*  of 
la  a  conflict  of  authority.  It  has  t>een  the  company,  in  violation  of  the  ex- 
held  that  public-school  property  is  ex-  emption.  State  v.  Jersey  City,  36  N.J. 
empt  from  such  assessments.   Hartford  L,  56. 

V.  West   Middle  Dist.,  45  Conn.  462;  But   all  real  property  of  a  railroad 

Toledo  V.  Board  of  Education,  48  Ohio  company,  of  a  character  to  be  bene&ted 

St.  83;    Board    of   Improvements    v.  by  local  improvements,  is  subject  to  a»- 

School   Dist.   (Ark.   1S91),   19   S.   W.  sessments  therefor.     And  such  assess- 

Rep.  969 ;  Abercrombie  ji.  Ely,  60  Mo.  ments  are  not  in  violation  of  a  statutory 

23,  where  it  appeared  that  the  title  to  exemption  from  taxation,  when  they  are 

the  schoolhouse  was  in  the  state  board  made  on  a  basis  of  benelits  to  the  prop- 

of  education.  erty  for  the  purposes  for  which  it   b 

So  congresEJonal  township  lands  for  used.     State  v.   Jersey  City,  4a   N.  J. 

the  use  of  public   schools  may  not  be  L.  97. 

assessed  for  the  construciion  of  public  In  New  York,  etc.,  R,  Co.   v.  New 

drains  or  ditches.     Edgerton  v.  Hunt-  Haven,  4]   Conn.  279,  it  was  held  that 

ington  School  Tp.,  116  Ind,  261 ;  Peo-  a  railroad  company  in  front  of  whoae 

Kle  V.  School  Trustees,  i  iS  III.  5a.    But  passenger  station  and  along  whose  track 

1   St.    Louis    Public    Schools   v.   St.  a  street  had  been  paved  by  the  city,  was 

Louis,  26  Mo.  46S;  Sioux  City  v.  In-  not  liable  to  be  assessed  for  the  expense, 

dependent   School  Dist.,  55  Iowa  150,  either  on  the  ground  that  access  to  the 

it  was  held  that  school  property  Is  sub-  station  was  made  more  easy,  or  because 

ject  to  assessment.  of  the  increased  value  of  the  land  occu- 

In  Baltimore  County-   v.   Maryland  pied  by  the  railroad  for  building  orother 

Hospital,  6a  Md.  137,  It  was  held  that  business  purposes, 
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lawfully  be  used.     And  upon  the  determination  of  the  question 
of  benefits,  the  authorities  are  not  in  harmony.* 

But  land  owned  by  a  railroad  com-  But  in  Pennsylvania,  it  ia  held  that, 

panj-  In  fee,  with  no  restriction  upon  Its  bk  a  mAter   of  law,  such  propertj  is 

u*e,  and  which   is  occupied  only  as  a  not   (benefited  by   the  improvement   of 

place  for  running  off  and  leaving  freight  the  street.    Allegheny  City  v.  Western 

cars,  but  which  ib  well  situated  for  me-  Pa.   R.  Co.,  138  Pa.  St,  375.     And  it 

chanical  and  manufacturing  purposes,  matters  not  that  the  company  owns  the 

is  liable  to  a  city  assessment  for  public  roadbed   In   fee.     Junction   R.  Co.  v. 

Improvements.      New    York,   etc,   R.  Philadelphia,  88  Pa.  St.  434;  Philadel- 

Co.r.  New  Britain,  49  Conn.  40.  phla  v.  Philadelphia,  etc.,   R.  Co.,  33 

1.  To  the  effect  that  a  roadbed  Is  lia-  Pa.  St.  41.     See  also  New   York,  etc., 

ble  to  assessments  for  local  improve-  R.  Co.  v.  New   Haven,  43  Conn.  179; 

ments,  see    Northern    Ind.  R.  Co.  t>.  Bridgeport  v.  New  York,  etc.,  R.  Co., 

Connelly,  10  Ohio  St.  164;  Chicago  v.  36  Conn.  255;  Matter  of  Public  Park 

Barr,  41  111.  306;  Peni,  etc,   R.  Co.  u.  Com'rs,  47   Hun   (N.  Y.)  304;  Musca- 

Hanna,  68  Ind.  561 ;  Kuehner  w.  Free-  tine  v.   Chicago,   etc..  R.   Co.   <Iowa, 

port,  143  III.  93 ;  New   York,  etc.,   R.  1893),  55  N.  W.  Rep.  100. 

Co.  V.  Dunkirk.  65  Hun  (N.  Y.)  494.  Where  an  act  of  the   legislature  au- 

In  J^etv  Jersey,  this  Is  true  whether  Ihorlzes  assessments  only  upon  contig- 

the  company  owns  the  roadbed  in  fee.  uous  property  abutting  on  the  street  to 

or  has  only  an  easement  therein.    State  be  improved,  a  roadbed  in  such  street 

*.  Elliabeth,  37  N,  J.  L.  330;   State  v.  does  not  abut  upon  the  street  and  may 

Jersey   City,  42  N.  J.  L.  97;   State  v.  not  be  assessed.      South  Park  Com'rs 

Passaic,  54  N.J.  L.  340.  v.   Chicago,  etc,  R.  Co.,   107  III.  105; 

But  where  an  assessment  for  local  im-  O'Reilley   v.  Kingston,  114  N.  Y.  439; 

provements  is  made  upon  the  railroad  Koons  v.  Lucas,   5:  Iowa  177. 

company  itself,  and  not  upon  its  road-  In  England,  It  has  been  held   thai, 

bed,  it  is  a  violation  of  a  statutory   ex-  where  the  railroad  line  runs  through  a 

emptlon  from  taxation.     State  v.  New-  deep  cutting,  over  which  the  street  runs 

ark,  27  N,  J.  L,  185.  upon  a  bridge,  the  company  Is  not  lia- 

A  mere  license  to  run  trains  over  the  ble.  as  the  owner  of  abutting  property, 

tracks  of  another  company,  is  not  such  to  assessmenta  for  the  improvement  of 

an  interest  in  the  right  oi"^  way  as  will  the  street.     London,  etc.,  R.  Co.  v.  St. 

render  the   licensee  liable  to  local  as-  Giles,  L.   R.,  4  Exch,   DIv.  239.     But 

(essments  thereon.     Louisville,  etc.,  R.  where  a  railroad  crosses  a  street  above 

Co.  V.  East  St.  Louis.  134  III.  656.  grade    upon    buttresses,   and   a   smalt 

Where  the  railroad  croaaes  a  street,  space  of  ground  remains  around  each 
the  right  of  way  may  be  assessed  on  Inittress  on  either  side  of  the  high- 
both  sides  of  the  street,  for  the  cost  of  way,  this  is  subject  to  assessment 
improving  the  same.  Illinois  Cent.  R.  for  the  improvement  of  the  highway 
Co.i'.Mattoon,JxiI11.3i;NorthernInd.  as  abutting  land.  Higgins  v.  Hard- 
R.  Co.  V.  Connelly,  10  Ohio  St.  159.  But  ing,  L.  R.,  8  Q^,  B.  7.  Where  a  railway 
it  may  not  thus  be  compelled  to  t>ear  the  runs  alongside  of  a  atreet,  but  in  a  cut- 
whole  expense  of  building  a  new  bridge  ting,  and  is  separated  from  it  by  a  stone 
across  a  street  which  is  widened  tor  wall,  it  Is  held  to  Ire  abutting  property 
public  convenience.  Bloominglon  v.  and  liable  to  assessment  for  improve- 
Chicago,  etc.,  R.  Co.,  134  III.  451.  ment  of   the  highway.     London,  etc., 

Id  assessing  the  tiencfits  to  a  right  of  R.  Co.  ti.  St.  Pancras,  17  L.  T.  N.  S. 

way,  regard   should  l>e  had   to  all  the  654.     A  railroad,  crossing  a  street  by  a 

purposes  for  which  the  property  may  deep  cutting,  over  which  the  atreet  it 

lawfully  be  used,  and  to  those  purpoaea  carried  by  a  bridge,  has  been  held  not 

only.     Illinois  Cent.  R.  Co.  li.  Chicago,  to  be  an  abutting  owner  so  as  to  be 

141  III.  509.  liable  to  an  assessment  for  paving  the 

Dndnas*  Aueimieiiti.—The  right  of  street.  Great  Eastern  R.  Co.  11.  Hack- 
way  of  a  railroad  company  mav  be  as-  ney  Board  of  Works,  8  App.  Caa.  6S7; 
■essed  for  the  benefits  con ferrecf  upon  it  13  Am.  &  Eng.  R.  Cas.  404,  reversing 
by  the  draining  of   a  district   through  9  Q^B.  D.  413. 

which   the    track  runs.     Illinois  Cent.  It  has  been  held  that  street  railways 

R.  Co,  V.  East  Lake  Drainage  Dist.,  may  be  assessed  for  paving  streets  upon 

119  III.  417.  which  their  tracks  are  laid.     Appeal  of 
as  C  of  L.— 34                         629 
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North  Beach,  etc.,  R,  Co.,  3a  Cal.  499 ;  In  repair,  does  not  extend  to  b  repaying 

New  Haven  v.  Fairhaven,  etc.,  R.  Co.,  with  new   and   more   coatlv   material. 

38  Conn.  422.  And  a  failure  to  aesesG  a  street  railway 

In   Mobile  v.  Royal  St.  R.  Co.,  41;  for  such  repaying,  will  not  invalidate  an 

Ala,  33J,  an  assessment  against  a  street  assegsment  upon  abutting  property  for 

railway  was  held  void  as  in  violation  of  the  cost  thereof.     Baltimore  v.  Scharf, 

the  provision  of  the  state  constitution  54  Md.  499. 

requiring  uniformity  of  taxation.     But  And  a  charter  which  authorizes  the 

this  case  was  overruled  in  Birmingham  common  council   of  a  city  to  require 

T".  Klein,  89  Ala.  461,  street  railway  companies  to  repave  the 

A  failure  to  assess  a   portion  of  the  portions  of  the  street  occupied  by  their 

cost   of  a  street   improvement  upon   a  roads,  is  merely  directory,  end  gives  the 

street  railway,  the  tracks  of  which  run  owner*  of  private  property  no  vested 

over  the  street  improved,  is  not  errone-  right  or  claim  dcjure  to  compel  a  com- 

ous,  in  the  absence  of  evidence  that  the  pany  to  repave  or  bear  the  expense  of 

real  estate  of  the  company  is  peculiarly  repaying  any  portion  of  the  street,  when 

benefited.      Beneflts    to   the   franchise  it  is  not  required  to  do  so,  by  the  city 

«hould   not   be    considered.      State   v.  council.     Gilmore  v.  Utica,  lai  N.  Y, 

Duryea,   45   N.  J.     L.   258;    Davis   v.  561 ;  131  N.  Y.  a6. 

Newark,  54  N.J.  L.  144.  In  People  v.  Giion,  58  Hun  (N.  Y.) 

Where  a  street  railway  company  is  76,  it  appeared  that  the  board  of  asseas- 
required  to  pave  and  keep  in  repair  the  ors  of  the  city  of  New  York  failed  to 
portion  of  the  street  on  which  its  tracks  assess  a  street  railway  for  the  paving;  be- 
«re  laid,  and  after  notice  fails  to  do  so,  tween  the  tr«ckB,and  reported  that  there 
and  permits  the  public  authorities,  with-  was  no  special  benefit  to  the  road.  Upon 
out  objection, lomake  the  improvement,  rertiorari.Xhs  supreme  court  reversed 
It  will  Ik  estopped  to  contest  an  assess-  the  proceedings,  holding  that  as  a  mat- 
ment  laid  upon  its  roadbed  for  Its  prO'  ter  of  law  the  road  was  benetiled.  This 
portionate  amount  of  the  expense,  and  decision  was  in  turn  reversed  by  the 
the  same  may  be  recovered  in  an  action  court  of  appeals,  where  it  was  held  that 
ofajjam/iiil.  New  Haven  v.  Fairhaven,  the  question  of  benefits  was  one  of  fact 
etc^  R.  Co.,  38  Conn.  423 ;  Schmidt  v.  to  be  determined  by  the  board  of  assest- 
Market  SL.etc,  R.Co..9oCal.37;Dis-  ors,  whose  decision  might  not  be  dis- 
trict of  Columbia  v.  Washington,  etc.,  turbed  on  ftrtiorari.  People  v.  Gilon, 
R.Co.,1  Mackey  (D  C.)36i;Columbus  116  N.  Y.  147,  >-«<fjfW 58  Hun  (N. 
f.  Street  R.  Co,  45  Ohio  St.  98.  Y.)  76;  People  r.  Gilon,  126  N.  Y.  640, 

But  In  such  case  it  has  been  held  that  reverttHg  58  Hun  (N.  Y.)  603. 

If  the  city  does  not  rely  upon  the  rail-  In  Minnesota,  it  has  been  held  Ihat 

way  company's  contract  lo  pave  and  re-  under  the  charter  of  a  railroad  com- 

pair  the  street,  but  proceeds  under  its  pany,  which  exempts  its  property  from 

charter  power  to  make  an  assessment  alt  assessments  and  taxes  whatever  by 

upon  the  road,  such  assessment  must  be  the  state,  or  by  any  county,  town,  vil- 

made  in  accordance   with  the  benefits  lage,  or  other  municipal  authority,  the 

conferred.     The  actual  cost  of  the  work  property  held  by  it  for  purposes  of  Its 

is  not  conclusive,  in  such  proceedings,  road  is   not  subject  to  assessment  for 

of  the  amount  to  be  assessed.  Farmers'  local   improvements.      First    Division 

L.   &   T.   Co.   V.   Ansonia,   61    Conn.  St.   Paul,   etc.,   R.  Co.  v.  St.  Paul,  11 

76.     But  it  the  charter  of  the  company  Minn,  516;  St.  Paul  v.  St.  Paul,  etc., 

so  provides,  the  cost  of  the  work  may  R.  Co.,  13  Minn,  469. 

be  collected  in  the  manner  provided  for  And  it  has  there  been  held  that  the 

the   collection   of  other   street   assess-  track  of  a  street  railway  company  In  a 

ments.     Schmidt  v.  Market  St.,  etc.,  R.  public  street,  \%  not  real  estate  within 

Co..  go  Cal,  37.  the  meaning  of  a  statute  conferring  the 

A  street  railway  company  which  is  right  to  levy   local   assessments   upon 

required  to  pave  and  keep  in  repair  that  real  estate,  and  is.  therefore,  not  assess- 

Kartofthe  street  which  it  uses,  is  not  able  for  the  expense  of  paving  a  street. 

able  to  special  assessments  for  Improv-  State  v.  Ramsey  County  Dlst.  Ct.,  31 

ing  the  rest  of  the  street.   Chicago,  etc.,  Minn.  354. 

R.  Co.  v.  Chicago   (111.  1891),  27  N.  E.  But  the  correctness  of  this  decision 

Rep.  qi6;  Parmelee  11.  Chicago,  60  111.  must  rest  on   the  peculiar  wording  of 

367;  c5hicago  V.   Sheldon,  9  Wall.  (U.  the    statute    under    construction.      In 

S.)  50.  New  Haven  u.  Fairhaven,  etc.,  R,  Co., 

But  the  obligation  to  pave  and  keep  38  Conn,  430,   the  court  said:     "The 
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d.  Agricultural  Lands  in  Cities.  —  Unplatted  suburban 
lands  which,  although  within  the  city  limits,  are  vacant  or  are 
used  only  for  agricultural  or  other  like  purposes,  may  be  assessed 
for  any  special  benefits  which  they  receive  from  a  city  improve- 
ment';* but  rules  of  apportionment  which  are  just  and  proper  in 
the  densely  populated  portions  of  the  city  may  result  in  great 
hardship  in  suburban  districts,  and  it  has  been  held  that  statutes 
authorizing  apportionments  of  assessments  upon  such  property 
by  the  front-foot  rule,  are  unconstitutional  and  void.* 

7.  AneMment  Prooeedingi — a.  Compliance  with  Statutory 
Provisions. — These  proceedings  differ  so  widely  in  the  several 
states,  and  even  in  the  same  state  under  various  charters,  that  it 
would  be  impracticable  to  attempt  more  than  a  statement  of  the 
general  principles.  One  of  these  is  that  there  must  be  a  strict 
compliance  with  the  provisions  of  the  statute  authorizing  the  as- 
sessment. While  a  reasonable  compliance  with  those  regulations 
designed  to  secure  order,  system,  and  dispatch  in  proceedings  is 
sufBcient,  a  strict  compliance  with  provisions  intended  to  protect 
the  property  owner  and  to  prevent  a  sacrifice  of  his  property  is 
considered  a  condition  precedent  to  a  valid  assessment.^ 

delendftnt's  property  conefsls  In  part  of  360;  Kaiser  v.  Welse,  85  Pa.  St.  366; 

rails,  sleepers,  tlee,  and  spikee,  so  laid  Craig  r.  Philadelphia,  89  Pa.   St.  ;68; 

into   and  attached   to   Ihe   tail   In   the  Philadelphia    v.    Rule,   93  Pa.  St.  15; 

street     where    the    improvement    was  Scranlon   v.    Pennsj'lvonla  Coal   Co., 

tnade  as  to  Ijecomeapart  o(  the  really,  to?  Pa.  St.  445;  Keith  -u.  Philadelphia, 

That  property  so  situated  is  real  estate,  iz6  Pa.  St.  575.     See  also  Cleveland  v. 

has  been  repeatedly  decided.      Provl-  Tripp,  13  R.  J.  61. 

dence  Gas  Co.  w.  Thurber,  a  R.  I.  ai ;  B.  Lyon   o.   Alley,   130    U.   S.    177; 

Chicago  V.  Baer,  41  111.  306;  Appeal  of  French  v.  Edwards,  13  Wall,   (U.  S.) 

North  Beach,  etc.,  R.  Co,,  31  Cal.  499;  ^o6;    Himmelmann   v.    McCrecry,   51 

Farmers'  L.  &  T.  Co.  v.  Hendrlckson,  "Cal.  561;   Smith  v,  Davis,  30  Caf,  536; 

%l  Barh.  (N.  Y.)  494."  Taylor  v.  Donner,  31  Cal.  480;  Hewes 

I.  Kalbrler  v.  Leonard,  34  Ind.  497 ;  -v.  Rice,  40  Cal.  355 ;  Stockton  v.  Whil- 
Taber  r.  Grarmlller,  109 Ind.2o6.  Land  more,  joCal.  554;  Beveridge  i'.  Living- 
undivided  into  lots  and  used  for  farm-  stone,  54  Cal.  54  ;  Brady  v.  Bartlett,  ^S 
Ing  purposes  Is  subject  to  assessment  for  Cal.  350;  Keese  v.  Denver,  10  Colo. 
sewerE,iritiG  benefited  thereby,  Leitch  113;  Kyle  r.  Malin,  8  Ind.  34;  Delphi  v. 
V.  La  Grange,  138  III.  391;  but  Tarni  Evanb,  36  Ind.  90;  Nevens,  etc.,  Tp. 
lands  nearly  three  miles  from  the  im-  Draining  Co.  v.  Alkire,  36  Ind.  189; 
provement,  and  drained  only  by  surface  Ayer  v.  Lake,  11  111.  App.  566;  People 
drainage,  may  not  be  assessed  for  Ihe  i'.  Starne,  35  III.  lai ;  linger  v.  Bur- 
construction  of  a  city  sewer,  where  no  lington,  42  Iowa  661;  Wahlgreen  r. 
provision  is  made  for  the  drainage  of  Kansas  City,  41  Kan.  243;  Sloan  v. 
surface  water  therefrom  into  such  Beebe,  34  Kan.  343;  Covinglon  v. 
sewer.  Edwards  t>. Chicago,  140  III.  440.  Casey,    3    Bush   (Ky.)  698;    Caldwell 

Under  a  charter  authorizing  assess-  v.  Rupert,  10  Bush  (Y.y.)  179;  Steckert 

ments  upon   lots  and   parcels  of  land  zl  East  Saginaw,  a  I  Mich.  10;  Warren 

having  a   frontage  upon  an  improved  v.  Grand  Haven,   30  Mich.  24;  Grand 

street,  it  has  been  held  that  only  land  Rapids  v.  Blakely,  40  Mich.  367  ;  Whit- 

which  has  been  platted  Into  parcels  ex-  ney  r.  Hudson,  69  Mich.  i8q;  Jones  v. 

tending  back  a  uniform  distance  from  Boston,    104   Mass.   461;    McComb   v, 

the  street   may  be  aiEessed  under  the  Bell,  3   Minn.  395;   Flint  v.  Webb,   25 

frontage  rule.     Howell   v.    Tacoma,  3  Minn.  93 ;   Petition  of  Astor,  ;o  N.  V. 

Wash.  711.  363;  Matter  of  Cameron,  50  li.  Y.  503; 

%.  In  re  Washington  Avenue,  60  Pa.  Petition  of  Sharp,  ^6  N.  V.  2i;7;  SKarp 

St.  352 ;  Seely  i;.  PitUburgh,  82  Pa.  St.  !•.  Speir,  4  Hill  (N!  Y.)76;  Hopkins  w. 
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b.  Determination  of  Necessity. — A  usual  and  important 
provision  of  municipal  charters  and  legislative  enactments  in  re- 
gard to  local  assessments  is  that,  before  the  authorities  enter  upon 
the  making  of  improvements,  for  the  expense  of  which  private 
property  is  to  be  assessed,  the  necessity  therefor  must  be  consid- 
ered and  determined  by  them  in  their  official  capacity,  and  the 
evidence  preserved  by  proper  records.*  It  is  not  generally  req- 
uisite that  the  city  ordinance  or  resolution  must  state  that  the 
improvement  is  necessary,  as  such  ordinance  or  resolution,  having 
been  enacted  by  the  officers  whose  duty  it  is  to  determine  the 
necessity,  is  in  itself  deemed  a  sufficient  declaration  of  the  fact,* 
but  if  the  statute  expressly  requires  that  the  council  shall  declare 
its  determination  that  the  necessity  exists,  then  such  declaration 

Mason,  41    How.  Pr.  <N.  Y.  Supreme  17  Am.  &  Eng.  Corp.  Cas,  6ii;  Hojt 

Ct.)  lis ;   People  V.  Utiea,  7   Abb.  N.  v.  East  Saginaw,  19  Mich.  39;  1  Am. 

Cas.  (N.  Y.  Supreme  Ct.)  414;  Knell  Rep.  76;  Power's  Appeal,  jg  Mich.  504; 

V.  Buffalo,  54  Hun  (N.  Y.)So;  Matter  McLauren  v.  Grand  Forks  &   Dakota 

of  Blodgett,  91   N.  Y.   117;   Moore  v.  397;  Whiteford  Tp.  v.  Probate  Judge, 

Albany,  98  N.  Y.  405;   Matter  of  Pen-  53  Mich.  134. 
nie,  toS  N.Y.  364;  Danville  11.  Shelton,         In   Barber   Asphalt   Paving   Co.  i>. 

S$   Va.  315;  Norfolk   v.  Chamberlain,  Edgerton,  135  Ind.  455,  it  is  held  that  a 

3  Va.  196;  Massing  v.  Ames,  37  Wis.  statute,  providing  that  when  municipal- 

645 ;    Pound  v.  Chippewa  Countj',  43  Ities  shall  deem  it  neceasarjr  to  make  a 

Wis.  63;    Hall   V.  Chippewa  Falls,  47  street    Improvement,    the    council    or 

Wis.  267;     Fteweltin    v.   Proetzel,   80  trustees  shall  declare  bj  resolution  the 

Tei.  191 ;  State  «.  Jersej'  Cit;",  43  N,  I.  necessity  therefor  and  give  two  week*' 

L'   575;    Robinson  ti.   Logan,  31   Ohio  publication,  telling  the  time  and  place 

St.  466.  where  the  property  owners  can  object, 

There  must  be  a  fair  compliance  with  does  not  require  two  separate  resolu- 

all   the   conditions  precedent,  whether  tlone,   one  declaring   the  neceasity  for 

prescribed   by   charter    or    ordinance,  the  improvement,  and  a  second  for  the 

Cole  V.  Skralnka,  105  Mo.  308;   KIley  construction  of  the  Improvement,  after 

■   V.  Oppenheimer,  35  Mo.  374;  Leech  *.  a  hearing  of  the  property  owncrB.   The 

Carglll,  60  Mo.  316;    Kansas   City   ti.  statute  is   substantially  complied  with 

Swope,  79   Mo.  446;   Williams   v.  De-  by  a  notice  to  the  property  owners  after 

troit,   z   Mich.   560;   Gill   v.   Dunham  the  passage  of  the  resolution. 
(Cal.  1893),  34Pac.  Rep.  68.     See  also         In  jVtnwMitfa,!!  isheld  that  thelegis- 

Ballimore  v.  Raymo,  68  Md.  569;  Col-  lature  may  direct  local  improvements 

line  V.  Hotyoke,  146  Mass.  1S9 ;  Cham-  of  a  public  nature,  to  be  made,  and  the 

beriain  v.  Cleveland,  34  Ohio  St.  551 ;  expense  thereof  to  be  levied  upon  the 

Mailer  of  Metropolitan  Gas  Light  Co.,  particular  tax  district  interested,  with- 

85  N.  Y.  516;  Matter  of  De  Plerris,  83  out  any  intermediate  proceedings  to  de- 

N.  Y.  243.  termine  the  necessity  therefor.     Guilder 

But  the  city  council  may  waive  com-  v.    Otsego,    20    Minn.    74;    Hennepin 

pliance  with  its  own   rules  in  such  pro-  County  v.  Bartleson,  37  Minn.  343. 
ceedings.      Holt    v.     Somerville,    137        S.  Young  *.  SL   Louis,  47   Mo.  491. 

Mass.  408.  See  Kiley  v.  Forsee,  57  Mo.  390;  Bohle 

None  of  the  substantial  requiremenls  -n.  Slannard,  7  Mo.  App.  51;  Seibert  v. 

for  the  protection  of  property  may  t>e  Tiffany,  8  Mo.   App.  37;   Newman  r. 

considered  as  directory  only.     Lyon  v.  Emporia,  33  Kan.  456;  Ludlow  r.  Cin- 

Alley,  130  U.  S.  177;  Merritt  v.  Port  cinnatl   Southern  R.  Co.,  78  Ky.  360; 

Chester,  71  N.  Y.  309;  Grace  -v.  Board  Wain  v.  Philadelphia,  99  Pa.  St.  337. 
of  Health,  135  Mass.  490.  An    order  of   the  mayor  and  alder- 

And  the  city  has  the  burden  of  show-  men  of  the  city  of  Boston,  directing  • 

Ing  a  performance   of  the   conditions  main  drain  to  be  laid,  upon  a  petition 

precedent.      Leefkin  v.  Galveston,   56  setting  forth  that  the  safety  and   con- 

O'ex.  ^12.  venlence  of  the  city  require  such  drain, 

1.  White  V.  Saginaw,  67  Mich.  33;  is  a  sufficient  adjudication  of  the  oe- 
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of  the  grounds  on  which  it  proceeds  must  be  made  before  it  can 
order  the  improvement.* 

c.  Petition  of  Property  Owners. — In  some  cases,  statutes 
conferring  the  power  to  make  local  improvements  permit  the  city 
council  to  proceed  by  the  unanimous  vote,  or  by  the  vote  of  a 
designated  majority,  without  the  consent  of  the  property  owners, 
or  to  proceed  simply  by  a  majority  vote,  upon  the  petition  of  the 
owners  of  a  certain  proportion  of  the  property  assessable  for  the 
proposed  improvement,*  Frequently,  however,  the  power  to  act 
is  made  entirely  dependent  upon  such  petition.    And  where  this 


Thenecessit/foralocalimprovetnent,  welfare   will   be  promoted   b^  the  in- 

and  the  asacBsinent  of  property  owners  tended  work.  Is  not  invalid,  although 

according  to  the  benefits  conferred,  are  no  right  of  appeal  from  the  decision  of 

implied,  whenever  guch  an  improvement  the  commiEsioners  as  to  the  neceulty 

U  undertaken,  and  the  ttatute  or  ordi-  of  the  improvement,  is  provided,  the 

nance  relative  thereto  need   not  slate  legislature  tieing  vested  with  power  to 

that  the  contemplated  improvement  is  determine    the    necessity    of   the  im- 

necewary,  or  that  the  benefits  are  con-  provement,  or  to  delegate  the  exercise 

ferred.     Raleigh  v.  Peace,  no  N.  Car.  of  that  power  to  officers  or   corpora- 

3J;  33  Am.  &  Ing.  Corp.  Cas.  360,  tiona.     Slate  v.  Stewart,  74  Wis.  &10. 

L  Hoyt  V.  East   Saginaw,  19  Mich.  a.  Delphi  v.  Evans.  36  Ind.  90;   In- 

39;  3  Am.  Rep.  76;  Wei ker  v.  Potter,  dianapolis    v.    Imberrv,   17   Ind.    175; 

18  Ohio  St.  85;  White  v.  Saginaw,  67  Baker  »;.  Tobin,  40  Ind,  310;  Fayssoux 

Mich.  33;  McLauren  v.  Grand  Forks,  v.  De  Chaurand,  36La.  Ann.  547;  Cov- 

6  Dakota  379.  ington  v.  Casey,  3  Bush  (Ky.)  698. 

The  provieion  of  the  Reviged  Slat,  of  The  board  of  town  trustcee  being  au- 

Okio,  I)  3304,  that  before  any  improve-  thorized  to  make  assesBments  for  street 

ment  la  ordered,  a  resolution  declaring  improvements   on   a   petition   of  twO' 

Its  necessity   must   be   passed   by   the  thirds  of  the  owners  of  adjoining  lots, 

council,  is  held  to  apply   only  to  im-  or  without  a  petition,  by  a  two-thirds 

provements  by  construction,  and  not  to  vote  of  the  Uiard,  tlie  fact  that  there 

the  appropriation  of  land  for  widening  was   an   insufficient    petition   will   not 

a  street.     Longworlh  u.  Cincinnati,  zi  avoid    aEsessmentB   made    by    a    two- 

Wkly.  Law  Bull.  loa  thirds  vote.  McEneney  v.  Sullivan,  135 

SvlDclBiioy  Of  BmoIuUdu  DMUrlSK  Ind.  407. 
SBoaaalty. — A  resolution  adopted  and  Under  a  statute  authorizing  local  im- 
published,  declaring  it  necessary  to  provements  to  l>e  made  upon  the  peti- 
grade,  or  otherwise  improve  a  public  lion  of  property  holders,  or  by  a  unani- 
street,  must  specifically  designate  the  mous  vote  of  the  council,  where  it  is 
work  declared  necessary  to  be  done,  and  averred  that  theordlnance  was  passed  by 
the  owners  of  property  abutting  upon  a  unanimous  vote,  it  is  not  necessary  to 
such  street  will  be  liable  only  for  the  allege  that  there  was  a  petition  there- 
cost  of  such  improvements  as  are  spe-  for.  Wren  v.  Indianapolis,  96  Ind.  306, 
clfically  designated  in  the  resolution  so  In  Indianapolis  v.  Mansur,  15  Ind. 
adopted  and  published  in  the  otiiciBl  iia,  a  petition  for  the  improvementof  a 
paper.  Maaon  v.  Sioux  City  (S.  Dak.  certain  street  in  the  city  of  Indianapolis 
189J),  51  N.  W.  Rep.  770.  was  presented  to  the  common  council, 

The  declaration  of  the  necessity  for  and  the  work  ordered  to  be  done,  two- 

•  public  Improvement  does  not  neces-  thirds  of  the  members  voting  aflirma- 

aarlty  involve  the  enumeration  ofitsde-  tively.     In  defending  against  an  assess- 

tails,  but,  although  general  in  its  char-  ment,  a  lot  owner  alleged  that  as  the 

•cter,  covers  the  doing  of  whatever  is  proceedings  were  commenced  by  a  petl* 

necessary  In  the  course  of  an  improve-  tion  from  property  holders,  and  a  suffi- 

ment     of    the    character    designated,  cient  number  of  them  had  not  joined  in 

Davies  v.  Saginaw,  87  Mich.  439.  the  petition  to  meet  the  requirements  of 

Validity  of  BtetnU.— A  statute  which  the  statute,   a    two-thirds  vote  of  the 

confers  upon   drainage  commissioners  common  council  would  not  make  that 
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is  the  case,  it  is  necessary  to  give  the  council  jurisdiction,  and 
any  proceeding  had  by  it  without  the  petition  is  void.^ 

valid    which    would     otherwise     have  prietors  had  united  in  the  application, 

been  invalid.     But  the  court  held  th&t  but  which  atterwardE  turned  out  not  to 

two'thirds  of  the  council  liaving   voted  be  true,  in  consequence   of  one  of  the 

for  the  ordinance,   it  was    binding,   al-  signerBnoll>eing,jnlftw,aproprietor  the 

though  the  proceedings  on  the  petition  city  paved  a  certain  street,  and,  among 

may  not  have  conformed  to  the  provt-  others,  paved  In  front  of  the  plaintiffs 

Elons  of  the  statute.   See  also  Lafayette  lot,  he  not  having  signed  the  applica- 

r.  Fowler,  34  Ind.  140.  tion.     After  the  work  had  been  done, 

1.  Burnett  f.  Sacramento,  ii  Cal.  76;  the  city  sought  to  enforce  the  collection 

Mulligan  V.  Smith,  eg  Cal.  306^  Gately  of  the  amount.     PlaintilT applied  for  an 

V.   Livingston,  (it    Cal.  365;    Dyer  v.  injunction  to  restrain  the  sale  of  his  lot 

Miller,  58  Cal.  58s;   Dyer  t'>.  North,  44  to   pay  the  asHcssment,     The  court  of 

Cal.  157;   Kahn  v.  San   Francisco,  79  appeals  held:     First,  that  if  the  requi- 

Cal.   3^;    Dougherty  v.    Harrison,  54  site  majority  of  owners  did  not  apply, 

Cal.  4)8;  Sleuart  v.  Baltimore,  7  Md,  thewhole  proceedingwasnuUand  void; 

500;    Henderson   v.  Baltimore,   8  Md.  second,    that   a   non-assenting    owner 

353;  Holland  V.  Baltimore,  11  Md.  1S6;  might  (notwithstanding  he  did  not  apply 

Bouldin  V.  Baltimore,  is  Md.  iS;  How-  for  the  writ  until    alter  the  work   was 

ard  V.   First   Presbyterian   Church,  18  done)  have  an  injunction  to  prevent  the 

Md.  451;  Dashiell  v.  Baltimore,  45  Md.  sale  of  his  property  to  pay  the  unauthor- 

611;;    Baltimore  v.  Eschbach,   18   Md.  lied  assessment. 

376;  Howard  I'.  Bristol,  8  Bush  (Ky.J  Under  a  charter  requiring  local  im- 
493;  Hager  n.  Burlington,  41  Iowa  661  ;  provements  to  be  petitioned  for  by  a 
Delphi  V.  Evans,  36  Ind.  90;  Moberry  majority  of  those  whose  names  appear 
T>.  Jetfersonville,  38  Ind.  198;  Case  v.  upon  the  assessment  roll,  it  Is  competent 
Johnson,  91  Ind.  477;  St.  Louis  -o.  for  the  owners  of  e  part  of  the  land  ben- 
Clemens,  36  Mo.  467;  Miller  v.  Mobile,  efited,  to  petition  for  the  improvement, 
47Ala.i63;BoardofDirectorsv.Hou6-  and  consent  that  the  whole  expense  be 
ton,  71  111.318;  Updike  v.  Wright,  81  assessed  on  their  lands,  Baidwin  v.  Os- 
111.49;  Sleeper  v.  Bullen,  6  Kan.  300;  wego,  i  Abb.  App.  Dec.  (N.  Y.)  62. 
Carron  v,  Martin,  36  N,  J.  L.  594 ;  Where  it  appeared  that  two  or  more 
Camden  v.  Mulford,  36  N.  J.  L.  49;  blocks  on  each  side  of  a  street  in  San 
State  u.  Elizabeth,  31  N.J.  L.  176;  Francisco,  had  been  graded,  and  that  the 
State  V.  Newark,  37  N.  J.  L,  415;  work  of  further  grading  upon  the  same 
Sharp  V.  Speir,  4  Hill  {N.  Y.)  76;  street  had  been  recommended  by  the 
People  f.  Brooklyn,  71  N.  Y.  495;  superintendent  of  streets,  and  the  reso- 
Boyle  V.  Brooklyn,  71  N.  Y.  i ;  Litch-  lutlon  of  intention  of  the  supervisors  to 
field  V.  Vernon.  41  N.  Y.  139;  Wells  !■.  do  the  work  had  been  duly  passed  and 
Burnham,   ao  Wis.  113;  Fass  v.   See-  published,   it   was   not   necessary   that 

hawcr,     60    Wis.    535;     Pittuburgh  x'.     " 

Walter,   69    Pa.  St.    365;   Jennings   v. 
Moss,  4  Tex.  451 ;  Stale  v.  Birkbauser 

(Neb.  1893),  56  N.  W.  Rep.  303.  When  a  charter  requires  a  petition  to 

In  making  an  assessment  for  an  im-  be  signed  by  persons  owniiig  at  least 
provement  which  includes  two  classes  one-third  of  the  properly  to  iieaaseBsed, 
of  work,  for  only  one  of  which  a  peti-  before  an  ordinance  providing  for  a  lo- 
tion is  necessary,  the  record  should  cal  Improvement  can  be  passed,  and  two 
show  that  the  petition  was  signed  by  petitions  were  presented,  each  asking 
the  requisite  number  of  property  own-  for  a  main  sewer,  and  one  asking  for 
ers  affected  by  that  part  of  the  work  branchsewersalBa.itwasheldthatasthe 
for  which  such  petition  is  necessary,  petitions  were  united  in  asking  for  the 
Lathrop  V.  Buffalo,  3  Abb.  App.  Dec.  construction  of  the  main  sewer,  a  valid 
(N.  Y.)  30.  ordinance  providing  therefor  could  be 

In  Holland  v.  Baltimore,  11  Md.  186,  passed.     Works  v.  Lockport,   33  Hun 

the  city  was  authorized  to  pave  streets  (N.  Y.)  9. 

when  the  proprietors  of  the  majority  of  In  Fass  ti.  Sheehawer,  60  Wis.  535, 
the  feet  of  ground  fronting  on  any  It  was  held  that  where  a  petition  by  res- 
street,  should  apply  in  writing  therefor,  idents  on  a  street,  is  required  as  a  con- 
Supposiog  that  a  majority  of  the  pro-  dition  precedent  to  imposing  a  tax  upon 
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The  petition,  where  it  is  prescribed  by  statute,  must  comply 
fully  with  all  requirements  as  to  form,  number  of  petitioners,*  etc., 
and  the  (act  that  it  has  been  made  must  be  proved  in  the  man- 


properb'  abutting  on  the  line  of  the 
6treel,  (or  Improving  it,  if  there  are  no 
residents  thereon,  Che  same  purpose  is 
answered  by  a  petition  from  the  com- 
munity' at  large,  for  whose  manifest  ad- 
vantage the  improvement  would  be. 

Eltoppel. — Where  the  owner  of  land 
which  has  a!read_v  been  dedicated  by 
him  for  public  use  as  a  street,  has  united 
with  DtberB  in  a  petition  for  its  adop- 
tion as  such,  he  will  not  be  allowed  to 
question  the  validity  of  an  ordinance 
levying  an  assessment  for  the  purpose 
of  operating  it.  State  v,  Hudson,  34  N. 

iL.  Js  ;  Johnson  v.  Allen,  61  Ind.  57 ; 
urlington  v.  Gilbert,  31  Iowa  356 ; 
7  Am.  Rep.  143;  Molz  ti.  Detroit,  18 
Mich.  495.  See  contra.  Petition  of  Sharp, 
56  N.  v.  257. 

In  Qyinn  v.  Paterson,  27  N.  J.  L.  35, 
It  was  held  that  a  petition  to  city  au- 
thorities, to  curb  and  pave  a  street,  will 
not  estop  a  petitioner  from  showing,  in 
an  action  of  trespass,  that  such  curbing 
and  paving  was  done  outside  of  the 
boundaries  ot  the  street. 

While  petitioners  to  the  city  council 
will  t>e  estopped  in  equity  to  deny  the 
power  to  grant  their  petition,  yet  they 
will  not  be  estopped  to  object  that  the 
proceedings  upon  their  petition  have 
been  conducted  in  disregard  of  the  law. 
Steckett  v.  East  Saginaw,  sj  MIcii.  103. 
See  Mcl.auren  v.  Grand  Forks,  6  Da- 
kota 397;  Howell  V.  Tacoma  (Wash. 
189a),  39  Pac.  Rep.  44J. 

Persons  who  have  signed  a  petition 
for  the  construction  01  a  drain,  who 
have  given  a  release  for  the  right  of 
way,  and  who  have  assented  to  all  the 
proceedings  In  laying  out,  establishing, 
and  constructing  the  drain,  cannot  ques- 
tion the  validity  of  the  commissioner's 
proceedings  for  that  purpose.  But 
where  the  commissioner  hos  failed  to 
give  the  statutory  notices  of  the  time 
and  place  of  letting  contracts,  and  of 
the  time  when  the  assessment  of  bene- 
tits  would  be  made,  such  parties  are  not, 
bj  their  acts,  estopped  from  objecting 
to  the  validity  of  the  assessment, because 
of  failure  to  give  such  notice.  Cook  v. 
Covert,  71  Mich.  249. 

1.  PstlUon.— A  petition  is  sufficiently 
definite  which  states  the  termini  of  a 
■ewer,  its  connections,  the  mode  of  fin- 
ishing the  lateral  sewers,  and  which  aska 
that  the  whole  may  be  done  according 


to  the  general  plan  of  sewerage,  a  gen- 
eral plan  having  been  previously  adopted 
by  the  city.  State  v.  Jersey  City,  30  N. 
J,  L.  148. 

Where,  under  a  statute  providing  for 
the  construction  of  a  gravel  road,  a  peti- 
tion states  that  it  is  for  a  gravel  road, 
that  is  a  sufficient  description  of  the 
kind  of  improvement  prayed  for;  no 
other  specification  being  required  until 
the  board  of  commissioners  come  to  or- 
der the  improvement  to  be  made.  Stod- 
dard V.  Johnson,  75  Ind.  20. 

A  petition  for  the  establishment  of  ■ 
ditch,  which,  after  describing  certain 
lands  belonging  to  the  petitioner,  which 
would  be  benelited  by  drainage,  recites 
that  such  drainage  "cannot,  however, 
be  accomplished  in  the  best  and  cheap- 
est manner  without  affecting  the  lands 
of  others,"  and  which  avers  that  the 
petitioner  "  believes  that  such  drainage 
can  l>e  best  had  and  effected  by  a  ditch 
commencing,"  etc.,  is  sufficient  com- 
pliance with  the  requirements  of  an 
act  which  provides  that  such  petillon 
shall  state,  generally,  the  method  by 
which  it  is  believed  the  proposed  drain- 
age can  he  accomplished  In  the  cheap- 
est and  best  manner.  Heick  v.  Voight, 
110  Ind.  279. 

A  petition  by  property  owners,  which 
asks  for  the  improvement  of  "  Oalt 
street,  between  Willow  and  Schofield 
streets,  being  a  distance  of  one  square," 
Is  aufEcIent  to  warrant  an  ordinance  or 
resolution  for  the  improvement  of "  that 
portion  of  Oak  street,  and  sidewalks 
thereto,  lying  between  Schofield  and 
Willow  streets."  Wiles  v.  Hoss  114 
Ind.  37[. 

A  petition  for  the  gradingand  paving 
of  a  street,  is  valid,  though  It  does  not 
contain  a  request  for  grading  and  pav- 
ing the  intersections.  Wahlgreen  -v. 
Kansas  City,  42  Kan.  243. 

There  is  no  substantial  dilference  be- 
tween the  absence  of  a  petition,  and  a 
petition  lacking  the  substantial  aver- 
ments required  bv  statute.  TurriU  v. 
Grattan,  53  Cal.  97, 

Kunberof  FBtltlouers. — The  majority 
of  owners  is  construed  to  be  the  owner 
or  owners  of  a  majority  of  running 
feet  of  property  fronting  on  the  street, 
or  portion  of  the  street,  to  be  paved. 
Barber  Asphalt  PavlngCo.  v.  Gogrevc, 
41  La.  Ann.  251. 
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In  B  municipal  corporation,  three- 
fourths  in  interest,  represented  bj"  the 
feet  front  of  the  owners  of  propertjr 
abutting  upon  a  street,  petitioned  for 
the  improvement  of  the  street  b_v  pav- 
ing the  same  with  wood  and  stone.  Two 
petitions  were  presented  to  the  dtj 
government;  one,  signed  bj"  a  majority 
in  such  interest  of  the  petitioning  own- 
ers, asked,  that  the  street  should  be 
"  paved  with  eight  teet  of  stone  on  each 
■ide,  and  twenty-four  feet  of  wood  be- 
tween the  stone;"  and  one,  signed  by  a 
minority  in  such  interest  of  the  petition- 
ing owners,  aslced,  that  the  street  shouid 
be  "paved  with  not  less  than  thirty-two 
feet  of  wood  center,  treated  with  the 
Thilmany  process,  and  balance  stone." 
The  street  was  paved  with  stone  and 
wood  treated  with  the  designated  pro- 
cess, but  not  in  the  proportions  of  ma- 
terial asked  by  the  minority  petition.  It 
was  held  that  three-fourths  In  interest 
of  the  owners  of  property  abutting  upon 
the  street,  petitioned  for  the  Improve- 
ment. Wamelink  v.  Cleveland,  40 
Ohio  St.  381. 

Where  the  statute  required  that  two- 
thirds  of  the  property  holders,  repre- 
aentlng  two-thirds  of  the  whole  num- 
ber of  feet  on  each  side  of  the  street, 
■hould  petition  for  the  improvement,  but 
tite  statute  was  amended  so  that  a  major- 
ity of  the  owners  were  empowered  to 
petition,  it  was  held  that  the  amendment 
went  directly  to  the  number  of  peti- 
tioners, and  did  not  effect  the  provision 
touching  the  number  of  feet.  Kyle  v. 
Malin,  Bind.  34. 

Alt«niU(mor?eUUoii.-'Jn  Graves  v. 
Otis,  z  Hill  (N.  Y.)  466,  it  was  held  that 
if,  after  some  signatures  have  been  ob- 
tained, an  alteration  of  the  petition  is 
made,  it  avoids  the  proceedings  if  the 
requisite  majority  do  not  sign  after  the 
making  of  the  alteration. 

BlxnatnTS  by  Axent. — Where  a  statute 
required  the  written  consent  of  the 
owners  of  a  majority  of  the  lots  front- 
ing on  the  street  to  be  improved,  and  the 
commissioners  offered,  in, evidence,  a 
paper  purporting  to  be  such  consent, 
some  of  the  signatures  to  which  ap- 
peared to  be  afSxed  by  agents,  and  there 
was  no  proofofthegenuinenessof  most 
of  the  signatures,  nor  of  the  authority 
of  those  assuming  to  be  agents,  it  was 
held  that  the  paper  was  not,  in  itself, 
proof  of  the  required  consent,  as  against 
the  objectors  who  had  not  signed, 
though  it  had  been  accepted  and  acted 
on  by  the  commissioners.  Thorn  v. 
West  Chicago  Park  Com'rs,  130  111.  594. 


So  where  one  name  to  a  petition  was 
signed"/*''  H.,  Atty.,"  and  it  appeared 
that  the  attorney  had  not  seen  his  prin- 
cipal, but  acted  under  a  written  power 
of  attorney  which  was  not  proved,  and 
which  was  received  from  a  third  person, 
it  was  held  that  such  name  could  not  tie 
counted.  State  ».  Bayonne,  54  N.  J. 
L.  393. 

HajoTity  of  Ownen — Vtao  Vxj  Slcn. — 
In  Auditor  Gen'l  v.  Fisher,  K4  Mich. 
138,  it  was  held  that  the  determination 
of  a  township  board,  that  a  majority  of 
the  owners  of  property  abutting  upon 
a  street  have  signed  a  petition  for  the 
grading  of  such  street,  is  not  conclusive; 
and  that,  in  the  absence  of  statutory  pro- 
visions to  the  contrary,  the  question  may 
be  investigated  in  a  collateral  proceed- 
ing. In  tbe  same  cose  it  was  held  that, 
under  a  statue  providing  for  •'  a  petition 
of  a  majority  of  the  property  owners," 
where  one  petition  was  laid  upon  the 
table,  and  a  new  one  presented  for  the 
same  improvement,  the  names  appear- 
ing upon  the  first,  but  not  upon  the  sec- 
ond, could  not  be  counted  towards  mak- 


property  holders, 
mlnistrator  of  an  estate,  lands  of  which 
are  assessable  for  improvements  to  a 
street,  cannot  sign  a  petition  as  one  of 
the  property  holders;  and  that  where 
husband  and  wife  hold  land  as  joint  ten- 
ants, the  husband's  signature  alone,  to 
such  petition,  will  not  entitle  him  to  be 
counted  towards  the  requisite  majority. 
See  McEneney  Ti.  Sullivan,  115  Ind.  407. 
In  Holland  v.  Baltimore,  11  Md.  186, 
it  was  held  that  the  lessee  for  ninety- 
nine  years,  or  for  ninety-nine  years  re- 
newable for  ever,  and  not  the  owner  of 
the  fee.  Is  the  owner  or  "proprietor" 
to  assent    to    the    paving   of  unpaved 

Under  a  statute  providing  for  a  peti- 
tion by  a  majority  of  "property  own- 
ers" within  the  district,  neither  a  stock- 
holder of  a  company  having  property 
Uiereln,  nor  an  administrator  of  an  es- 
tate, part  of  the  property  of  which  is  in 
sucli  district,  are  such  property  holders 
as  may  sign  the  petition  to  make  up 
a  majority.  Rector  x'.  Board  of  Im- 
provement, 50  Ark.  116.  See  Mulligan 
V.  Smith,  59  Cal,  M6. 

An  alderman  who  was  one  of  the 
petitioners,  may  vote  for  the  improve- 
ment. Steckert  v.  East  Saginaw,  it 
Mich.  104. 

In  California,  it  is  provided  by  stat- 
ute that,  on  petition  to  the  mayor,  by 
the  owners  of  a  majority  in  frontage  "  as 
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ner  called  (or,  or,  if  the  statute  is  silent  as  to  the  proof,  by  com- 
petent common-law  evidence.* 

d.  Ordinances,  Resolutions,  etc.— (i)  Necessity  of. — Where 
a  city  charter  expressly  requires  the  proceedings  to  be  founded 
upon  an  ordinance,  proceedings  attempted  to  be  authorized  by 
resolution  are  invalid.*  But  if  the  charter  is  silent  on  the  sub- 
ject, a  resolution  will  be  sufficient."  Some  action  of  the  council, 
whether  by  ordinance  or  resolution,  is  the  foundation  of  the  pro- 
ceedings and  is  indispensable.  * 

(2)  Enactment. — The  ordinance,  order,  or  resolution,  as  the 

(ftid  owners  are  or  shall   be  named  In  v.  North  San  Francisco,  etc.,  R.  AtEOC, 

the  last   preceding  annual  BBSeEsnient  87  Cal.  40. 

roll  for  the  slate,  city  and  county  taites,"        The  common  council  have  a.  right  to 

the  board  shall  proceed.     It  was  held  believe  that  every  properl/  owner  peti- 

that  the  itgnatures  to  the  petition,  of  tionlng  Tor  the  improvement,  does  so  in 

persons  other  than  those  to  whom  the  good  faith,  and  not  under  a  contract  by 

property  was  assessed  on  the  last  pre-  which  he  is  to  be  relieved  of  the  whole, 

ceding  assessment   roll,   could   not  be  or  any  part,  of  his  share  of  the  cost  of 

counted  in  order  to  make  up  the  owners  the  improvement.     Any  agreement  or 

of  a  majority  of  the  frontage.     Kahn  v.  combination  among  parties  petitioning, 

San  Francisco,  79  Cal.  388.  by  which  a  few  Individuals  desirous  of 

1.  In  Litchfield  ti.  Vernon,  41   N.  Y.  causing  the  improvement  to  be  made, 

129,  it   was  further  held,  that  neither  procure  the  signature  of  others  to  the 

the  application  of  the  common  council  petition,  by  paying  or  agreeing  to  pay 

to   the   court,  for  the  appointment   of  a  consideration  therefor,  is  a  fraud  on 

commissioners,  nor  the  affidavit  of  the  the  law,  and  contrary  to  public  policy. 

mayor  accompanying  Kuch  application,  Maguire  v.  Smock,  43  Ind.  i. 
Is  evidence  that  a  majority  ofthe  land-        9.  Barron    v.   Krebs,   41    Kan.   338; 

owners  petitioned  the  council.   See  also  State   ir.   Bayonne,    35   N.  J.  L.   335; 

Sharp   V.   Speir,   4   Hill   (N.   Y.)   76;  State  t..  Bergen,  33  N.  J.  L.  73;  Cross 

Matter  of  Kiernan,  61  N.  Y.  457.  v.  Morristown,  18  N.  J.  Eq.  305;  State 

BDTdui  Of  ProTlng  Aiient  byPropnty  v.  Barnet,  46  N.  J.  L.  62;    Packard  v. 

Owatw.— Insuchcases.thewrittencon-  Bergen  Neck  R,  Co.,  48  N.  J.  Eq.aSi; 

tent  of  the  requisite  number  of  property  State  v.  Bayonne,  54  N.  J.  L.  193. 
owners   being  a  jurisdictional  matter,        t.  State  v.  Jersey  City,  27   N.  J.  L. 

the  burden   of  proving  its   proper  eie-  493 ;  Emery  v.  San  Francisco  Gas  Co., 

cution  is   upon  those  who  seek  to  en-  28  Cal.  375 ;  Creighton  v,  Manson,  27 

force   the  assessment.     Thorn  i>.  West  Cal.  613  ;  "Deady  f .  Townsend,  57  Cal. 

Chicago  Park  Com'rs,  130  111.  594.    See  398;    Harney   v.   Heller,   47   Cal.   15; 

Henderson   v.  Baltimore,  S    Md.   352;  Indianapolis  v.  Imberry,  17  Ind.  [7c; 

Dashiell  t.   Baltimore, 45  Md.  615.  Moberry  u.Jeilersonville,  38  Ind.  198; 

In    the    abaence    of   a    provision    for  Delphi  v.    Evans,    76    Ind.    90;    Terre 

notice   to  the  property  owners,  and  a  Haute  11.  Turner,  36  Ind.  521;  Merrill 

hearingon  thesufliciency  of  the  petition,  i'.  Abbott,  63   Ind.  549;    Morrison  v. 

neither  the  certificate  of  the  mayor  that  Hershire,  32  Iowa  271;  Wain  v.  Phila- 

the  petition  is  sufficient,  nor  the  judg-  delphia,  99  Pa.  St.  330. 
ment  of  the  county  court   coniinning        4.  An  act  aulhoriiing  the  streets  of 

the  report  of  the  board  of  public  works,  a  city  to  be  improved,  which  provides 

(b  conclusive  of  such  sufficiencv.   Mull!-  that  the  council  shall  have  full  power 

gan  V.  Smith,  ^9  Cal.  206;  Kahn  11.  San  to  improve  in  such  way  as  it  may  deem 

Francisco,  79  tal.  3S8.  proper,   does    not   dispense    with    the 

But   where  the  statute  provides  for  necessity  of  the  passage  of  a  resolution 

publication  of  notice,  and  a  hearing  on  and  its  publication,  before  an  improve- 

the  sufficiency  of  the  petition,  at  the  in-  ment  can  be  made.  Oakland  Pav.  Co.  v. 

stanceofany  interested  party  aggrieved,  Rier,  52  Cal.  270.     See  also  as  to  Ihene- 

the  petition  will  be  presumed  to  be  suf-  cessity  of  an  order,  resolution,  or  ordl- 

ficienl,  since  the  authorities  must  pass  nance,  Baltimore  v.  Porter,  18  Md.  384; 

on  the  que«tion  In  an  orderly  way  before  Merrill  v.  Abbott,  61  Ind.  549;  Delphi  f. 

proceeding  with  the  work.    Spaulding  Evans,  36  Ind.  90;  Indianapolis  v.  Mil* 
5B7 
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case  may  be,  must  be  enacted  in  the  manner  prescribed  by  statute, 
and  the  provisions  relating  to  the  number  of  votes  necessary  to 
pass,  and  to  the  notice,  signing,  recording,  etc.,  must  be  strictly 
pursued.* 


.  Jack- 
.  111.  561;  Huidekoper  v. 
Meadvil'le.  83  Pa.  St.  i.;6;  Welker  t/. 
Potter,  18  Ohio  St.  85;  Matter  of 
Schreiber,  3  Abb.  N.  Cas.  (N.' Y.  Su- 
preme Ct.}68;  State  f.  Jerse/  City,  35 
N.J.  L.  404;  St.  John  *,  East  St.  L0UI6, 
116  Itl.  ia-]\  Lindsaj  11.  Chicago,  115 
III.  m;  Fayseouic  v.  De  Chaurand,  36 
La.  Ann.  547 1  Partridse  v.  Lucse  (Cal. 
1893),  33  Fac.  Rep.  itSi. 

A  statute  authorizing  cities  to  make 
local  improvements  by  special  asBess- 
ment,  or  otherwise,  "as  they  shall  by 
ordinance  prescribe,"  must  be  strictly 
followed,  and  the  city  cannot  jirst  make 
an  improvement  without  an  ordinance, 
and  afterwards  levy  a  special  assess- 
ment to  pay  for  it.  Carlyle  v.  Clinton 
County,  140  III.  512;  Michigan  Cent. 
R,  Co.  V.  Huelin,  ^9  Fed.  Rep.  335. 

An  ordinance  was  held  to  be  unneces- 
sary, where  the  statute  fully  provided 
for  the  improvement,  and  the  proceed- 
ings conromied  to  the  statute,  except  In 
regard  to  the  time  within  which  they 
were  directed  to  be  Instituted.  Steven- 
■on  V.  New  York,  i  Hun  (N.  Y.)5i. 

By  the  charter,  the  members  of  the 
common  council    of   Bridgeport   have 

Eower  to  make  a  valid  assessment  for 
enefits  accruing  from  the  pavement  of 
a  street;  and  the  vote  of  the  council  to 
adopt  the  apportionment  recommended 
by  a  committee,  although  such  report 
may  be  nothing  more  than  an  expres- 
sion of  opinion  by  individuals  without 
authority,  constitutes  an  order  or  decree 
fixing  the  amount  assesBed ;  whether 
that  which  went  before  was  valid  or 
void,  is  of  no  moment.  The  assessment 
came  Into  existence  by  virtue  of  the 
creative  power  of  the  vote  adopting 
the  apportionment  Bartram  -a.  Bridge- 
port, 55  Ci 


i,  and  alleys,  subject  to 
the  provisions  of  the  law;  but  such 
change  of  grade,  materially  enhancing 
the  cost  of  grading  such  street,  avenue, 
or  alley,  cannot  be  made  after  the  reso- 
lution declaring  the  necessity  for  grad- 
ing the  street,  avenue,  or  alley,  has  been 
adopted  and  published,  the  time  for  fil- 
ing a  protest  by  property  holders  luu 


expired,  and  the  contract  for  grading 
executed,  without  adopting  a  new  reso- 
lution and  publishing  the  same,  etc, 
as  provided  by  law.  Mason  w,  Sioux 
Falls  (S.  Dak.  i89i),si  N.  W.  Rep. 770. 

Although  one  part  of  an  ordinance 
for  street  improvements  may  be  void 
under  the  statute,  Che  other  portion 
directing  the  work  to  be  done,  and  con- 
tract to  be  let,  maj-  tie  sustained.  State 
■0.  Portage,  iz  Wis.  56a. 

1,  Merrill  V.  Abbott,  61  Ind-  549;  /■ 
rt  De  Pierri8,  8j  N.  Y.  343;  "Matter 
of  Little,  60  N.  Y.  343.  See  Ordi- 
nances, vol.  17,  p.  237  et  stq. 

In  Delphi  r^.  Evans,  36  Ind.  90,  It  wai 
said  that  an  improvement  of  this  char- 
acter must  be  made  under  an  ordinance, 
a  motion,  or  a  resolution,  but  whatever 
mode  may  be  adopted,  it  must  comply 
with  the  requirements  of  the  charter. 
It  must  l>e  in  writing,  and  where  thei« 
is  a  petition  for  the  improvement.  It 
must  be  passed  by  a  vote  of  the  major- 
ity of  the  council ,  or  by  a  two-thirds  vote 
where  there  is  no  petition.  The  or- 
der made  must  be  entered  of  record, 
together  with  the  vole  on  its  passage 
show-ing  that  it  was  adopted  by  the  req- 
uisite vote.  See  Wain  i>.  Philadel- 
phia, 99  Pa.  St.  330. 

A  single  entry  by  the  clerk  upon  the 
records  of  the  city  council,  that  ordi- 
nances for  the  improvement  of  sever*! 
streets, naming  them,  were  passed, docf 
not  show  that  all  were  voted  upon  At 
one  time,  but  the  presumption  is  that 
they  were  voted  upon  separately,  as  re- 
quired by  the  charter.  Nevin  v.  Roach, 
S6  Ky.  491. 

Where  a  city  charter  provided  that 
the  yeas  and  nays  should  t>e  called  and 
published,  whenever  the  vote  of  the 
common  council  was  taken  on  any  pro- 
posed improvement  involving  a  tax  or 
assessment,  the  provision  was  held  lobe 
directory  only;  the  essential  retjuidte 
being  the  determination  of  the  corpora- 
tion, and  not  the  mere  form  of  expressing 
it.  Striker  v.  Kelly,  7  Hill  (N.  Y.)  9. 
See'mn/rn,  Sleckerl  -v.   East   Sagini 


cago,  59  III.  236. 

It  is  no  objection  to  the  validity  of  an 
assessment,  that  the  ordinance  levying 
it  did  not  receive  from  the  city  council 
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two  iieveral  readings,  as  required  by  the  provementa  to  streets,  an  ordinance  in- 
rules  of  the  city  council.  Holt  v.  troduced  without  notice  is  void,  and 
Sonicr%ille,  127  Mass.  408,  will  be  set  aside ;  and  the  notice  must 
In  Jones  V.  Boston,  104  Mass.  461,  it  state  correctlj'  the  substance  of  the  pro- 
WHS  held  that  the  omission  of  the  board  posed  ordinance.  State  ti.  Long  Branch 
of  aldermen  to  allege  in  the  order  al-  Com'ra,  54  N.  J,  L.  484. 
tering  a  street,  that  such  alteration  BlicnUurt. — In  order  for  such  a  reao- 
waa  made  under  the  statute  authorizing  lution  or  order  to  be  of  any  effect,  it 
it,  is  DO  ground  for  quashing  the  pro-  must  be  signed  by  the  mayor  or  other 
ceedingson  cer/i'orar/,  as  not  beingcon-  presiding  officer  of  the  council.  Wain 
ducted  undeB  that  statute,  if  the  order  v.  Philadelphia,  m  Pa.  St.  330;  Kin- 
was  passed  while  it  was  In  force,  and  sella  v.  Auburn  (Supreme  Ct,).  7  N, 
the  record  shows  that  th^  intended  to,  Y.  Supp.  317.  But  under  California 
and  did,  proceed  in  conformity  there-  Act,  1862,  section  3,  it  is  held  that  the 
with,  mayor  is  not  bound  to  sign  a  resolution 
Statnta  BaqnlrlnK  Two-Udrdi  Vota  fat  of  the  board  of  supervisors  declaring 
Beaoltllton. — Resolutions  instructing  the  their  intention  to  Improve  a  public 
to  prepare  the  roll  and  report  street.  Taylor  -o.  Palmer,  31  Cal.  340; 
ssesament  to  the  common  coun-  Hendrlck  v.  Crowley ,  31  Cat.  471 ;  Beau- 
accepting  the   roll  and  declar-  dry  !>.  Valdcz,  31  Cal,  369 ;  Cochran  v 


Ing  it  the  tax  roll,  and  directing  the  CoUinii,  39  Cal.  139.  See  State  t'.  Jersey 
oeceEsary  warrant  for  the  collection  of  City,  30  N.  J.  L.  148;  Blanchard  i". 
the  assessment  lo  be  affixed  to  the  roll,  Bisaell,  11  Ohio  St.  96 ;  Martindalc  v. 
are  resolutions  ordering  taxes  and  as-  Palmer,  52  Ind.  411. 
seisments  within  the  meaning  of  a  Under  the  charter  of  the  city  of 
provision  In  a  charter  requiring  a  two-  South  St,  Paul,  resolutions  of  the  corn- 
thirds  vote  to  pass  reaolutlons  of  that  mon  council.  In  proceeding  to  assess 
nature;  and  in  such  case,  if  the  com-  real  estate  for  street  improvements, 
mon  council  has  adopted  no  rule  regu-  If  not  approved  and  signed  by  the 
latlng  the  practice  upon  motions  for  mayor,  and  it  not  appearing  that  they 
reconsideration.  It  will  require  a  two-  were  ever  presented  to  him,  are  of  no 
thirds  vote  of  the  council  to  reconsider  effect.  His  approval  cannot  be  attested 
such  action.  Whitney  v.  Hudson,  69  in  any  other  way  than  by  his  signature. 
"'-■-  -"-  Sute  u.  Dakota  County  Dist.  Ct^  41 
Minn.  518. 

In  Twiss  V.  Port   Huron,  63  Mich. 
518,  it  appeared  that  the  city  charter 

V.  Rushvllle,  III  Ind.  206.  provided  that  the  resolutions  of  the  city 

Where  a  statute  provided  that  an  Im-  council   should   be    submitted    to   the 

provement  might  be  made  upon  B  pe-  mayor  for  his  approval,  before  going' 

titlon  of  the  majority  of  the  property  Into  effect.     An  assessment  for  public 

holders,  or  upon  a  two-thirds  vote  of  improvements   was  undertaken  in  ac- 

the  common  council,  without  such  peti-  cordance  with  the  provisions  of  a  reso- 

tion,  the  transcript  must  show  aflirma-  lution   which    was    not  so    aubmitted, 

tively  thatthelmprovementwasordered  and  it  was  held  that  it  was  invalid  and 

by  a  two-thirds  vole  of  ell  the  mem-  could  not  be  enforced.     See  Crelgbton 

ben  of  the  council,  In  case  no  petition  v,  Manson,  27  Cal.  613, 

is  presented.    Moberrj  v.  JeffersonvlUe,  '     Where  a  resolution  providing  for  an 

38  Ind.  198.  improvement  was  passed,  and  publlca- 

But  where  a  charter  provides  that  the  tion  made  as  required  by  statute,  but  at 

ordinance   "shall   be  passed   with   the  the  time  of  publication   the  resolution 

unanimous  consent  of  the  mayor  and  had    been    approved   bj'   the   mayor's 

councilmen   in   council,"   it  was    held  clerk,  and  not  by  the  mayor,  and  the 

that   an   ordinance    purporting    to   be  plaintiff,  a  taxpayer,  had  actual  notice 

passed   by  the  mayor  and  councilmen,  of  the  publication,  and  it  also  appeared 

will  be  presumed  to  have  been  passed  that  after  the  roll  was  completed,  it  was 

In  the  mode  prescribed  by  charter.  Lex-  delivered  to   the  city  clerk,  who  pub- 

inglon  T'.  Headley,  5  Bush   (Ky.)  508.  lished  the   required  notice  that  it  was 

See  also  Covington  v.  Casey,  3  Bush  on   file  in  his  office,  it  was  held  that 

(KyO  698.  while  the  mayor  could  not  delegate  his 

llotlc*. — Where   a   charter  provides  authority   to  sign   the   resolution,  yet 

that  public  notice  shall  be  given  of  the  publication  before  approval  of  the  reso- 

iBtroductlon  of  all  ordinances  for  im-  lution  was  an   irregularity,  which  the 
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(3)  Requisites  as  to  Form  and  Sufficiency. — The  ordinance,  reso- 
lution, or  order  must  be  in  writing,'  and  must,  in  positive  and 
appropriate  terms,  declare  that  the  improvement  shall  be  made* 
It  must  specify  the  nature,  character,  and  plan  of  the  proposed 
improvement  in  such  a  way  as  to  give  at  least  a  general  direction 
as  to  the  letting  of  the  work  and  execution  of  the  contract  con- 
templated  by  such  order,'  and  must,  it  seems,  fix  the  amount  to 

plaintiff'  had  waived  by  fatting  lo  file  of  the  grading,  however,  if  it  can  be 
objecdona  with  the  citj  clerk.  Lyttl  v.  ascertained,  independent!}'  of  the  curb- 
Buffalo,  48  Hun  {N.  Y,)  175.  ing,  may  be  enforced  against  the  abut- 

Racoidlns.^In  the  absenc-  -'  -  -"-'-  " 

ter  provision  requiring  it,  it 

''    '      1  ordinance  for  a  street  ordinance  providing  for  the  opening 


improvement,  or  the  contract  and  ap- 
portionment made  pursuant  thereto, 
should  be  spread  ii 


proving  of  a  street,  declares  in  terms 
that  the  improvement  U  for  the  general 
public  benefit  or  convenience,  wiihoat 

of  the   city   council.      Nevin   v.  anything  more,  the  presumption  is  that 

Roach,  86  Ky.  493,  the  ordinance  was  made  with  exclusive 

B«BcUiion    of   Ordlnjuea. — Under  a  reference  to  the  general  public  con ven- 

charter  which  provides  that,  whenever  ience,  and  with  no  reference  whatever 

an  assessment  Bhall  be  invalid  by  reason  to    local    benefits,   and,   therefore,  the 

of  any   irregularity,  the   council   may  costs  of  the   improvement   are  to    be 

order  a  new  assessment,  a  majority  of  bomeexclueivelyb/thepublic  treasury, 

the  council  has  the  power  to  rescind  the  Bums  i:  Baltimore,  4S  Md.  19S.     But 

ordinance  or  resolution  ordering  the  as-  if  the  ordinance  is  silent  upon  the  sub- 

sessment,  nor  is  this  power  affected  by  ject  of  the  interests  or  benefits  to  be 

the  fact  that  a  greater  number  of  the  subBerved,  the  presumption   is   that  it 

council  voted  for  the  resolution  than  to  contemplated  local   benefits  as  well  as 

rescind  it.      Townsend  v.  Manistee,  88  the   general   public   convenience,   and, 

Mich.  40S.  therefore,  the  owners  of  adjoining  prop- 

l,  Delphi  &.  EvanB,36  Ind,  go;  Pow-  ertv  must  be  assessed  for  the  expense, 

er's  Appeal,  29  Mich.   i;o4.  Baltimore    v.    Hanson,    61     Md.   463; 

3.  In   Dougherty    v.    Hitchcock,   35  BalHmore  v.  Johns  Hopkins  Hospital, 

Cal.  sia;  Merrill  v.  Abbott,  61  Ind,  549,  j6  Md.  i.     See  Moale  v.  Baltimore,  61 

it  was  held  that   resolutions  "  that,  tn  Md.  214. 

the  opinion  of  this  council,  the  present  S,  Merrill   v.  Abbott,   6]   lad.  549; 

condition   of  Main  street  from,"   etc.,  Hays  t.  Vincennes,  82  Ind.  178;  Smith 

"  to,"  etc.,  is  not  only  a  public  nuigance,  v.    Duncan,    77    Ind.    ga ;    Woods    v. 

but  detrimental  to  the  Interests  of  the  Chicago,  135   III.  582;  Jacksonville  R. 

city,  and  "  that  the  citj?  engineer  be  and  Co.  ».  Jacksonville,  114   111.  561;  Ster- 

is   hereby  inetructed    to   advertise   for  ling  r.  Gait,  1(7  111.  11 ;  Brady  v.  King, 

bids  for  grading  and  graveling  the  said  53  Cal.  44;    Haegele  u.   Mallinckrodt, 

Main  street  from,"  etc.,  "  to,"  etc.,  "  in-  46  Mo.  577 ;  St.  John  v.  East  St.  Louis, 

eluding  siden-alks;  said  work  to  be  done  136   III.  207;    Hyde   Park   v.  Spencer, 

at  the  several  property  holders' expense  118  ill.  446;  Kankakee  ii.  Potter,   no 

on  the  line  of  said  work ;  bids  to  l>e  read  111.  324 ;  Ogden  v.  Lake  Vie""   —  " 

at  our  next  regular  meeting,"  do  nt '  '                 "'  ' 
constitute  a  proper  order  for  the  in 

provement  of  such  street.  Y.]  596. 

So  In  Mason  v.  Sioux  Falls  (S.  Dak.  A  resolution  of  intention   to  have  a 

1892),  s I   N.  W.   Rep.  770,  it  was  held  street  macadamized,  gives  no  authority 

that  the  cost  of  curbing  a  certain  ave-  to  include  in  the  contract  a  provision 

nue,  contracted   for  by  the  city  under  for  rock  gutter  wavs.    Partridge  f.  Lu- 

the  following  resolutions  :  "  Resolved,  cas  (Cal.  [S93),  33'  Pac.  Rep.  loSs. 

that  it  is  necessary  that  Prairie  avenue,  An  ordinance  which  provides  for  the 

between  Fourth  and  Twelfth  streets,  in  construction   of  a  box  drain  two  miles 

said  city  of  Sioux  Falls,  be  graded  and  long,  but  which  makes  no  provisions  for 

worked  to  the  established  grade,"  can-  any   opening  except  at  the  ends,  and 

not  beimposed  upon  the  property  abut-  which   does   not   in  any  way  designate 

ting  upon  said  Imorovement.    The  cost  the   territory   to   l>e   drained,  does  not 
&40 
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comply   with   a   statute  which  requires  dered  to  be  paved,  and  omits  the  word 

that   ordinances   for   improvement,   to  "alleys,"  the  property  owners  cannot 

be  paid  for  by  local  aasesimentB,  shall  complain  if  only  the  expense  of  paving 

specify  the  "  nature,  character,  locality,  the  streets  upon  which  the  lots  abutted, 

and  description  "  of  such  improvement,  was  assessed  against  them,  and  there 

Hyde  Park  v.  Carton,  13a  111.  100.  was  no  assessment  for  paving  the  alley. 

An   ordinance   for   paving   a   street,  Wilbur  i>.  Springfield,   133  111.  395. 
which  provides  that  "the  brEck  to   be        Looationof  Han-liolaa. — An  ordinance 

used  in  said  pavements  Ghall  tteofthe  which  provides  for  the  construction  of 

best  quality,"  that  the  roadbed  be  ex-  a   sewer  "with   necessary   man-holes," 

cavated  ten  inches,  the  space  filled  with  but  which  does  not  specif^'  the  location 

five  inches  of  gravel,  and  the  remaining  of  the  man-holes,  is  not  Invalid  under  a 

five  inches   with  paving   brick,  placed  statute  which  requires  that  ordinances 

upon  the  gravel  after  it  has  l>een  well  providing  for  local  Improvements  to  be 

paclced,  sufficiently  describes  the  nature  paid  by  special   assessment,   must   set 

and  character  of  the  paving.      Kimble  forth    the   nature,   character,   locality, 

v.  Peoria,  140  111.  157.  and  description  of  such   ImprovemenL 

An  ordinance  for  the  construction  of  Springfield  i>.  Sale,  137  111.  359;  Spring- 

a  sewer,   which   names    three   several  field  !■,  Mathus,  124  111.68;  13  Am.  & 

curves  betweentwogiven  points  without  Eng.  Corp.  Gas.  347. 
giving  the  radius,  as,  for  instance,  after         An  ordinance  which  directed  an  im- 

naming   a  point,  saying  "  thence  curve  provement  to  be  made  by  establishing 

until  it  Intersects  with  a  point "  named,  a    system    of   drainage    by  means    of 

where  the  curves  are  for  very  short  dis-  sewers,  well  and  pumping  works,  pro- 

tances  and  adapted  to  the  purposes  of  vided    that   the   man-holes   mentioned 

the  sewer,  and  can  lie  properly  located  therein  should  be  "furnished  with  iron 

only  in  one  way  from  the  whole  ordi-  covers,  of  the  size  and  weight  of  those 

nance  taken  together,  is  not  void  for  un-  now  fn   use  on  the  man-holes  in   the 

certaint}-.     Hyde   Park   f.  Borden,  94  sewer  in  Garfield  Boulevard  from  South 

111.  it.  Park  avenue  to  State  street;  "  that  cer- 

Under  a  statute  which  provides  that  tain  boilers  and  arches  should  be  "  fur- 

an  ordinance  for  a  local  improvement  nished  with  a  cast-iron  boiler  front,  of  a 

shall  describe  the  improvement,  either  pattern  similar  to  the  one  now  in  use  at 

by  setting  forth  thcdescrlption  in  the  or-  the  Hyde  Parii  water-works;"  that  upon 

dinance  itself,  or  by  referring  to  maps,  certain  beds  of  concrete  descritwd  in  the 

plats,   plans,  profiles,  or  specification*  ordinance  "brick  masonry,  of  suitable 

on  file  in  the  ofSce  of  the  proper  clerk,  shape  to  support  the  pumping  engines 

a  reference  in  a  vUlageordinance  to  the  herein    provided   for      shall    be   con- 

[>lan  on  file  in  the  office  of  the  vll-  structed;  and  that  "saidsewers  extend- 
age  clerk,  is  suflicient.  Steele  n.  River  Ing  along  the  line  of  Sixty -third  street 
Forest,  141  III.  301.  See  Louisville,  shall  beprovlded  with  housecannection 
etc.,  R.  Co.  V.  East  St.  Louis,  134  slants,  of  four  inches  Internal  diameter, 
111.  6;6.  opposite  every  lot  fronting  said  Sixty- 
It  ts  sufiicient  if  the  resolution  refers  third  street,  on  both  sides  of  said  street." 
by  number  to  certain  ordinances,  for  the  It  was  held  that  the  ordinance  sufficient- 
manner  of  performing  the  work.  It  ly  specified  the  nature,  character,  local- 
need  not  recite  the  provisions  of  the  or-  ity,  and  description  of  the  proposed  im- 
dlnances.  Williams  v.  Bisagno  (Cat.  provement  as  required  by  statute,  and 
1S93),  34  Pac.  Rep.  640.  that  it  was  not  necessar}'  that  it  should 
Where  it  was  objected  that  the  com-  specify  the  size,  weight,  and  other  de- 
mon council  did  not  declare  their  de-  tailsof  the  man-holecovers,the  dimen- 
tennlnation  to  pave  the  street  with  sions,  pattern,  and  weight  of  the  cast 
stone,  it  was  held  that  this  determlna-  iron  boiler  fronts, and  the  exact  number 
tion  was  sufficiently  declared  by  the  of  the  house  connection  slants.  Pearce 
order  directing  the  contract  to  have  it  v.  Hvde  Park,  136  III.  287. 
so  paved.  Williams  f ,  Detroit,  3  Flxtais  Onula.^It  Is  the  duty  of  a  city 
Mich.  560.  council  to  fix  the  grade  of  a  street  pro- 
Under  an  ordinance  which  provides  piosed  to  be  made,  and  to  specify  the 
for  the  improvement  of  certain  streets  !  m  prove  me  ntR  to  be  made.  If  the  coun- 
and  alleys,  and  directs  the  levy  and  col-  cil  fails  to  do  this,  a  person  whose  prop- 
lection  of  a  special  tax  upon  property  erty  it  is  proposed  to  tax  for  such  im< 
"In  proportion  to  the  frontage  thereof  pr  .  -  ..  . 
upon  the  streets  or  parts  of  streets  "  or-  hii 
541 
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be  raised  by  special  assessment.*  The  location  of  the  improve- 
ment must  be  definitely  set  out,  and  an  ordinance  which  declares 
only  that  a  street  shall  be  improved  "  where  necessary "  is  not 
sufHcient  ;^  nor  can  more  than  one  improvement  be  included  in  a 
single  resolution  or  ordinance.*    The  resolution   or  ordinance 

defense.      Joyes     v.     Shadburn     (Ky.  In  State  f.  Newark,  48  N.  J.  L.  101, 

1890),  13  S.  W.  Rep.  361.  il  appeared  that   money  was  raised  by 

1.  Sterling  v.  Gait,  :i7  III.  11.  general  taiatlon  of  the  property  of  the 

A   municipal  ordinance  which  fixes  city,  for  the  repaying  of  streetE,  but  the 

the  tax  to  be  levied  for  carrying  out  a  ordinance  providing    therefor  did    not 

local  improvement,  viz. :  the  total  cost  definitely  describe  the  improvements  to 

of  the  improvement,  not  including  the  be  made,  although  it  Etated  that  prop- 

"  it  of  paving  street  intersections  and  erly  benefited  by  the  proposed  improve- 


the  abutting  property  in  proportion  to  feat  the  asseBsment  on  account  of  such 
the  frontage,  sufliciently  fixes  [be  irregularity,  as  it  occurred  in  the  pro- 
amount  to  be  raieed  by  special  taxation,  ceedings  ior  levying  the  general  tax. 
Green  v.  Springfield,  130  III.  S'S-  ""''  *''*  objection   came  too  late  when 

But  where  an  ordinance  provides  that  the  property  owners  had  permitted  the 

the  entire  coat  of  an  improvement,  ex-  money  thus  raised   to  t>e  expended  for 

cept  street  and  alley  intersections,  shall  their  benefit. 

be  raised  by  special  tax  levied  upon  9.  Dyer  v.  Chase,  52  Cal.  440:  Him- 
contiguous  property,  and  that  the  cost  melmahn  v.  Satterlee,  ,;o  Cal.  68.  See 
of  the  improvement  of  the  street  and  Beaudry  v.  Valdez,  31  Cal.  370:  Men- 
alley  intersections  shall  be  paid  by  gen-  denhall  v.  Clugish,  S4  Ind.  94:  Dickjn- 
eral  taxation,  it  is  not  necessary  that  son  v.  Worcester,  138  Mass.  51:5;  Peo- 
the  ordinance  shall  state  the  amounts  pie  v.  Yonkers,  39  Barb.  [N.  Y.)  a66; 
to  be  raised  by  special  tax  and  by  gen-  Adams  County  v.  Quincy.  130  III.  566. 
eral  taxation,  since  the  data  by  which  But  an  ordinance  for  laying  a  water- 
the  several  amounts  may  be  fixed  is  pipe  to  commence  on  one  street,  and, 
sufficiently  given.  Kimble  v.  Peoria,  after  some  distance,  to  proceed  by  ft 
140  III.  157.  See  Sterling  v.  Gait,  117  right  angle  along  another  street,  Is  not 
III.  II.  voidas  providingfor  Iwoimprovementa. 

InHosmerv.  Hunt  Drainage  Dlst,  Ricketts  ».  Hyde  Park,  85  III.  no. 

135  III.  51,  it  was  held  that  an  order  ap-  Nor  ia  an  ordinance  invalid  by  rea- 

proving   an   estimate    of   the    amount  son  of  the  fact  that  it  directs  the  paving 

needed  for  a  certain  Improvement,  and  of  several  streets,  one  of  which  is  wider 

directing  the  commissioners  to  assess  than   the    others.     Adams   County   v. 

the  benefits  of  such  improvement,  does  Quiincy,  130  111.  566;   State  t.  Ramsey 

not  compel  the  commissioners  to  assess  County  Dist.  Ct.,  47  Minn.  406. 

the  amount  named  in  the  estimate,  re-  So  a  resolution  of  the  boaiil  of  super- 

gardless  of  the  benefits  received.  visors,  declaring  an  intention  to  Improve 

3.  People  T/.  Ladd,  47  Cal.  603 ;  Ran-  a  street,  may  Include  a  declaration  to 

dolph  V.  Gawley,  47  Cal.  45S ;  Richard-  grade  and  macadamize.    Emery  v.  San 

son  V.  Heydenfeldt,  46  Cal,  68 ;  People  Francisco  Gas  Co.,  a8  Cal.  346. 

i>.  Clark,  47  Cal.  456.  A    street   may   be    Improved    for  a 

A  resolution  sufiiclentlv   locates  the  greater  distance   than   one   square   or 

work  to  be  done  if  it  declares  that  the  block,  under  one  order.     LaFayette  v. 

street  will  be  graded  and  macadamized  Fowler,  34  Ind.  140. 

from  one  designated   point  to  another.  Where   a  charter  provided  that  the 

Emery  11.  San  Francisco  Gas  Co.,  iS  •'  cost   of  grading   any   street  shall  be 

Cal,  346,  charged  as  a  special  tax  on  all  property 

A  resolution  describing  the  work  to  on   both   sides  of  the   street   graded, 

be  done,  is  not  rendered   uncertain  by  and  the  contract  for  grading  a  certain 

the  provision  excepting  "  that  portion  street   provided   that  the   earth   taken 

(of  the  street)  required  by   law  to  be  from  that  street  was  to  be  deposited  on 

kept  in  order  by  the  railroad  company."  another  street,  until  a  certain  portion 

Whiting  f.  Townsend,  57Cal.  515.  See  thereof  was   brought  to  grade,  it  was 

Wilder  v.  Cincinnati,  36  Ohio  St.  384.  held   that   the  contract  and  tax   bills 
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however,  need  not  enter  into  all  the  minor  details  of  the  improve- 
ment contemplated,*  and  to  leave  such  details  to  other  agencies 
of  the  municipality  is  not  in  violation  of  the  rule  that  the  common 
council  or  other  local  body  on  whom  the  power  is  conferred  shall 
not  delegate  its  authority* 

were   void,  as  the  perform«iice  of  the  city   of   S«dal(a,  which   empowers   the 

contract  would   bring   both   streetB   to  major  and  atdermen  "to   grade,  pave, 

f^rade.  at  the  expense  of  one.     Kansas  macadamiie,  or  otherwise  improve"  A 

Citj   Grading  Co.  v.  Holden,  33  Mo.  atreel.bv  ordinance  only,  that  it  was  not 

App.  490.  necessarj'  for  the  ordinance  to  provide 

In  State  v.  Hudson,  29  N.  J.  L.  104,  for  the  mode,  raalerial,  or  character  of 

it  appeared  that  several  ordinances  had  the  work,  and   that  it   was  suflicient  if 

been    passed   for   the   Improvement  of  specifications  were  In  the  hands  of  the 

different  parts  of  a  certain  avenue,  in  city  engineer,  and  adopted  as  part  of  the 

response  to  as  many  petitions  of  prop-  ordinance. 

erty   owners.     Without  any  new  petl-  TUesal     AMeiUMiit    b)r     CaJUng     k 

tion,  the  council  repealed  these  ordi-  "  Ssww  "  ft  "  BtrMl." — A  city  council 

nances,  and  passed  one  ordinance  for  has  not   the  power,   by   calling,  in  its 

the  regulation  ftnd  improvement  of  the  ordinance,   a  "sewer"    a  "street,"  to 

whole  avenue,  and  it  was  held  that  the  construct  the  one  under  the  pretense  of 

general  ordinance  was  valid,   and  au-  repairing  the  other,  so  as  to  lay  a  bur- 

thorized   the    improvements   which   it  den  of  taxation  which  should  have  been 

provided  for.  borne  by  the  public  at  large,  upon  a  few 

An  ordinance  for  the  paving  of  sev-  adjacent  property  holders.  Clay  v. 
eral  streets  and  alleys,  and  parts  of  Grand  Rapids,  60  Mich. 451. 
streets,  with  the  same  materials  and  in  VulMica  Batwatn  RasDlntloiL  and  Con- 
the  same  way.  It  not  obnoxious  to  the  traot. — A  resolution  declaring  an  In- 
6bjection  that  it  embraces  more  than  one  tention  to  improve  a  street  in  San  Fran- 
improvement,  even  though  there  may  cisco,  is  not  vitiated  because  it  slates  an 
be  a  difference  of  a  few  feet  in  the  width  intention  to  grade  and  macadamize  be- 
of  some  of  the  streets,  and  the  cost  of  tween  two  certain  streets,  while  the  con- 
pavifijg  certain  railway  tracks  is  exclud-  tract,  executed  under  the  resolution, 
ed.    Faean  v.  Chicago,  84  III.  32S.  calls  for  gradingand  macadamizing  that 

1.  Taber  v.  GrafmTlIer,  109  Ind.  306 ;  portion  of  the  street  except  where  done. 

Taber  11.  Ferguson,  log  Ind.  137;  Shee-  Emery   v.   San  Franciaco  Gas  Co.,  38 

han  v.  Gleeson,  46  Mo.  100;  Pearce  v,  Cal.  345. 

Hyde   Park,   116   111.   387;    People   v.  Where  the  speciGcetlons  for  paving* 

Clark,  47   Cal.   456;    Himmelmann   11.  street   with   granite,  called  for   btocka 

McCreery,   51    Cal.   56a;    Andrews  v.  ranging  from  seven  to  eight  Inches  In 

Chicago,  57  111.  339.  depth,  and  the  ordinance  providing  for 

AlthouKh  the  statute   authorizing  a  the  work  called   for  eight-inch  blocks, 

municipality  to  make  improvements  by  it  was  held   that  the  variance  between 

special   assessment,    requires   an   ordi-  the  contract  and  the  ordinance,  did  not 

nance  to  be  passed  speciffing  the  nature,  InvBlidate  tax  bills  issued  in  payment 

locality,  and  description  of  the  improve-  for  work  doue  under  the  contract.  C-ole 

Rient,  the  ordinance  need   not  specify  v.  Skralnka,  105  Mo.  303. 

the  width  of  the  street   to   be   paved.  Where  it  is  not  shown  that  injury 

Adams  County  11.  Quincy,  130  III.  566;  resulted    to   the   property   owners,   by 

Woods  V.  Chicago,  135  ill.  .sSj.  reason  of  a  variance  between  the  reso- 

A  resolution  passed  by  the  board  of  lution  and  contract,  an  assessment  will 

supervisors,  declaring  their  Intention  to  not  be  set  aside.     Voght  v.  Buffalo,  133 

improve  a  street,  need  not  contain  the  N.  Y.  463. 

complete  plan  and  specifications  of  the  >.  Taber  v.  New  Bedford,  135  Mass. 

proposed  improvement.  The  resolution  162;  State  v.  New  Brunswick,  30  N.  J, 

need  not  describe  the  work  with  any  L.  395 ;  St.  Joseph  v.  Owen,  1 10   Mo. 

more  exactness  than  it  is  described  in  445.  See  aufra,  this  title,  Local  Assess- 

the  law   itself.     Harney  v.   Heller,  47  menis — Power  to  Make. 

Cal.  ij.  Thus,  ihe  fact  that  an  ordinance  for 

In  Galbreath  v.  Newton,  30  Mo.  App.  the  construction  of  a  carrt^e-way  in  a 

380,  It  was  held  under  the  charter  of  the  street,  merely  defines  the  width  of  the 
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(4)  Publication. — It  is  often  provided  that  the  publication  of 
the  primary  resolution  of  intention  to  make  an  improvement,  or 

the  ordinance  authorizing  it,  is  the  only  notice  which  need  be 

given  to  the  parties  interested,^  But  even  where  this  is  not  the 
case,  the  general  rule  is  that  such  resolution  or  ordinance  must  be 
published  for  the  time  and  in  the  mode  described  by  law,  else  the 

assessment  made  thereunder  will  be  of  no  effect.* 

way,  and  leaves  it  to  the  engineer  to  lo-  Columbia,  6  Mackej-  (D,  C.)  35^;  Bur- 
cate  the  way,  will  not  enable  the  awn-  lington  v.  Quick,  47  Iowa  313. 
era  of  abutting  property  to  escape  the  An  ordinance  provided  for  paving 
burden  for  the  cost  of  the  improvement,  the  street,  and  required  the  pavement 
although  the  engineer  may  not  have  lo-  to  be  what  is  known  as  Bioomlngton 
cated  the  way  In  the  center  of  the  street.  Brick  Pavement,  and  the  foundation 
so  as  to  leave  equal  spaces  an  either  thereof  to  be  laid  of  cinders  and  gravel, 
side  of  the  carriage-way  for  sidewaiks,  or  other  materials  equally  suitable,  at 
the  property  owner  not  being  entitled,  least  sin  inches  deep ;  it  was  held  that 
as  a  matter  of  right,  to  have  a  certain  the  ordinance  was  not  obnoxious  lothc 
space  assigned  him  for  making  a  side-  objection  of  uncertainty  as  to  the  mate- 
walk.     Nevin  V.  Roach,  86  Ky.  491.  rials    to    lie    used    for  the   foundation. 

In  Cuming  i>.  Grand  Rapids,  46  Nor  was  such  an  ordinance  rendered 
Mich.  150,  it  was  held  that  a  resolution  Invalid  by  a  provision  which  required 
of  a  common  council,  declaring  the  ne-  all  the  work  done,  and  the  materials 
cessity  of  a  street  improvement,  is  not  used,  to  be  subject  to  the  approval  of 
invalidated  bv  including  "the  necessary  the  city  engineer,  and  In  accordance 
bridges,  etc.,"  without  specifying  what  with  the  plans  and  specifications  to  be 
Is  necessary,  especially  if  Itdoes  not  ap-  furnished  by  the  council,  as  such  pro- 
pear  that  anything  is  necessary  beyond  vision  does  not  give  him  power  to  dc- 
the  Improvement  of  the  street  'The  termine  the  kind  of  materials  to  be  used, 
resolution  does  not  delegate  authority  but  only  the  right  to  see  that  those  re- 
to  decide  upon  the  necessity,  as  details  quired  are  used,  and  that  the  work  i« 
may  afterwards  be  settled  by  the  done  at  directed  by  the  ordinance.  Jack- 
council,  sonville    R.    Co.    v.  Jacksonville,  114 

A  general  ordinance  provided  that  III.  561. 
whenever  a  majority  of  the  property  An  ordinance  which  provided  that  a 
holders,  in  any  locality,  should  present  street  shall  be  "  improved  by  graveling 
a  petition  to  the  council  asking  for  a  in  street,  brick  sidewalks  and  paved 
street  Improvement,  to  be  paid  for  by  gutters,"  according  to  specifications  to 
local  assessment,  it  should  be  granted,  be  prepared  by  the  city  engineer,  is  not 
and  the  mayor  should  be  authorized  to  void  for  uncertainty,  but  is  sufficient  to 
publish  an  order  that  such  improvement  authorize  the  letting  of  a  contract  for 
should  be  made  within  sixty  days.  It  work.  Ross  v.  Stackhouse,  M4lnd.  20a 
also  provided  that  the  order  of  the  But  in  Smith  v.  Duncan,  77  Ind.  93, 
mayor"i<haIlspecify  briefly,  but  plainly,  it  was  held  that  an  order  which  docs 
the  time  of  the  improvement  ordered,  not  specify  of  what  wood  paving  block* 
the  locality  to  which  it  is  limited,"  etc.  It  should  be  made,  how  they  shall  be  laid, 
was  held  that  in  authorizing  publication  and  under  what  grade,  but  leaves  this 
of  such  an  order.  It  was  not  necessary  and  similar  matters  to  the  city  engineer, 
that  the  council  should  prescribe  the  is  Insulficlent,  and  will  not  warrant  s 
dimensions  ofthe  improvement,  nor  the  precept  for  the  enforcement  of  an  as- 
material  of  which  it  should  be  made,  sessment.  Such  delegation  of  the  city 
"  '""It  duty  is  to  be  performed  by  the  council  to  the  engineer  is  not  permiB- 
r.  Main  v.  Fort  Smith,  49  sible. 
c.  4S0.  1.  See  <h/™,  this  title,  Notice. 

nn  ordinance  directing  the  paving  of  3,  Dubuque  c.  Wooton,  38  Iowa  571 ; 

s  street,  at  a  specified  cost,  but  leaving  Eno   v.   Mayor,  53  How.  Pr,   (N.  Y. 

to  subordinates  the  measurement  ofthe  Supreme  Ct.}  381 ;    Matter  of  Ander- 

work  done,  and  the  apportionment  of  son,  60  N.  Y.  457;  Dougherty  p.  Miller, 

the  cost  among  the  adjoining  property  36  Cal.  83;  Brady  ».  Burke,  90  Cal.  1. 

holders,  is  not  a  delegation  of  legisla-  A  resolution  must  be   published   in 

Uve  authority.    Walker  v.  District  of  the  paper  designated  by  the  counat 
W4 
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t.  Notice — (i)  Necessity. — As  has  been  seen,  in  those  cases 
where  the  deteimination  of  the  amounts  to  be  assessed  upon  the 
several  properties  is  a  matter  of  judgment  and  discretion,  a  local 
assessment  made  and  apportioned  without  notice  to  the  owners 
of  property  affected  is  open  to  the  serious  constitutional  objec- 
tion of  depriving  the  owners  of  their  property  without  due  pro- 
-  cess  of  law  ;*  and  in  such  cases  it  is  held  that  notice  of  some  sort 
is  essential  to  the  validity  of  an  assessment,  independently  of  any 
requirement  therefor  in  the  city  charter.*  In  cases,  however, 
where  the  only  act  necessary  to  ascertain  the  amount  of  an  assess- 
ment upon  property  is  a  plain  mathematical  calculation,  as  where 
the  apportionment  is  made  by  the  front-foot  rule  or  according  to 

ior  that  purpose.     Petition   of  Aator,  croulng,  does  not  render  it  neceesary 

50  N.  Y.  363;  Matter  of  Douglas*,  t&  that  notice  be  alao   posted  in  Tront  of 

N.  Y,  42;  Matter  of  Conway,  63  N.  each  quarter  block  liable  to  be  assessed, 

Y.  504.  Miller  v.  Majo,  88  Cal,  568. 

In   California,  Sundays  may  be  in-  In  Blkhart  !>.  Wick  wire,  iii  Ind.331, 

eluded  in  the  ten  days  required  for  the  it  waa   held    that    the  fact   that  ordi- 

publicatlon  of  the  resolution  of  Inten-  nances  for  the  construction  of  a  sewer 

tion.    Taylor  o.  Palmer,  31  Cal.  141;  were  never  published,  does  not  relieve 

Miles  V.  McDermott,  31  Cal.  371.  a  property  owner  from  liability  on  the 

Where  the  resolution  directed  publl-  asseasment,  as  the  statute  for  the  incor- 

<ation  for  ten  days  from  and  after   a  poration  of  cities  In  Indiana,  makes  no 

particular    date,    end    the   publication  provision  for  the  publication  of  any  but 

was  not  in  fact  commenced  until  two  penal  ordinances. 

days  after  the  time  fixed  In  the  resolu-  1.  See    tupra,    this    title,    Conslila- 

tion,  and  was  then  made  for  the  legal  Uonality. 

period  of  ten  days,  it  was  held  to  be  a.  State*.  JerseyClty.SiN.  J.  L.66j; 

a  substantial  compliance  with  the  law.  State  v.  Newark,  21;  ^^.  J.  L.  41 1 ;  State 

Chambers  f.  Satterlee,  40  Cal.  497.  w.  Trenton,  36  N.  J.  L.  504;   State  v. 

In  Nevi  fork.  It  has  been  held  that  Plainfield,  3S  N.  J.  L.  gj ;  State  v. 
s  eln^^le  publication  of  a  resolution  Elizabeth,4oN.T.L.  278;  State  i^.  Road 
authorizing  a  local  improvement,  two  Com'rs,  41  N.  J.  L.  83^  Brewster  v. 
days  before  its  adoption,  is  a  sufficient  Newark,  11  N.  J.  Eq.  114;  Grace  f. 
compliance  with  the  provision  of  a  Board  of  Health,  135  Mass.  490 ;  Pow- 
charler  providing  for  at  least  two  days'  er's  Appeal,  itj  Mich.  504  \  Paul  v.  De- 
notice  by  publication.  Matter  of  Bass-  troit,  32  Mich.  108;  Thomas  v.  Gain, 
ford,  JO  N.  Y.  S09.  35   Mich,   155;   Williams  v.  Detroit,  2 

An   ordinance,   rta   ifsa,   though   it  Mich.  560;  Brown  v.  Denver,  7  Colo. 

may  have  no  binding  effect  until  after  305;  Gilraore  v.  Hentig,  33  Kan.  156; 

publication,  is  a  different  thing  from  its  Jordan  v.  Hyatt,  3  Barb.  (N.  Y.)  275  ; 

publication,  and  the  court  cannot  Infer  Miller  «.  Graham.  17  Ohio  St.  i;  Balti- 


that  it  was  property  published  because  more.etc,  R.  Co.  i'.  Wagner,  43  Ohio  St. 
it  was  passed.  Napa  v.  Easterby,  61  75  ;  Gatch  v.  Des  Moines,  63  Iowa  718; 
Cal.  509.  Lyman    v.    Plummer,  75    Iowa    353 ; 


An  allegation  in  the  complaint,  that.  Ford*.  North  Des  Moi 

aftfr  the   resolution  of  intention  had  45  N.  W.  Rep.    1031 ;  Strowbridge  v. 

been  pasted   by  the  board  of  trustees  Portland,  8  Oregon  467;  Scott  v.  To- 

for  the  grading   and   graveling  of  two  ledo,   36  Fed.  Rep,  ^85 ;   Murdock   v. 

blocks  upon  the  same  street,  Sie  street  Cincinnati,  39  Fed,  Rep.  891;  Paulsen 

.commissioners  "caused  to  he  conspic-  v.  Portland,  149  U.S.  38. 

uously  posted  along  said  contemplated  In  Scott  v.  Toledo,  36  Fed.  Rep.  385, 

work,  more  than  three  notices  of  reso-  it  was  held  that  notice  of  the  adoption 

lution,  at  less  than  three  hundred  feet  of  the  preliminary  resolution  declaring 

in  distance  apart,"  shows   a  sufficient  the  necessity  for  an  improvement,  is  not 

compliance  with  the  statute  In  regard  sufficient  to  warrant  a  local  assessment 

to  the  posting  of  the  notices ;  and  the  therefor  without  further  notice,  unless 

iact   that   the   work   included   a  street  the  collection  thereof  is  required  to  be 
as  C.  of  L.— 35                        545 
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area,  and  no  discretion  is  left  to  the  officers,  it  has  been  held  that 
a  notice  is  not  essential  to  the  validity  of  the  assessment  and 
levy  ;*  but  in  all  cases  the  property  owner  must  have  notice, 
either  actual  or  constructive,  and  an  opportunity  to  be  heard,  be- 
fore  the  lien  is  foreclosed  and  his  property  taken  to  pay  the 
assessment.* 

(2)  Requisites. — The  time  and   manner  of   giving   notice   are 
matters  of  legislative  discretion,  and  it  has  been  held  accordingly 


enforced  by  legal  proceedings,  in  which 
all  defenses  as  to  its  validity  and 
amount  may  be  raised. 

In  Beaumont  ti.  Wilkee- Barre,  142 
Pa.  St.  198,  it  appeared  that  lot  owners 
had  notice  of  the  proposition  to  im- 
prove the  street,  and  an  opportunity  to 
appear  t)efore  the  council  and  t>e  heard, 
but  they  had  no  notice  of  the  subse- 
quent proceedings  to  meaBure,  value, 
map,  and  schedule  the  properties  liable 
to  aBBCBsment.  It  was  held  that  euch 
notice  was  sufBcient,  as  the  validity  of 
the  apportionment  might  be  tested  on 
the  trial  of  the  iiire  facias  for  the  col- 
lection of  the  assessment.  Citing  Pltts- 


Butler  V.  Worce«ter,  iij  Mass.  541; 
Holt  V,  Somerville,  127  Mas*.  408; 
Collins  V.  tlolyoke,  146  Mkgg.  307. 

In  Gillette  v.  Denver,  31  Fed.  Rep. 
82a,  Brewer,  J.,  said  :  "  Now  in  this  ca«e, 
the  tax  is  levied  by  the  area;  no  ques- 
tion of  value ;  no  matter  of  judgment ; 
a  mere  mathematical  calculation  ;  and 
of  what  earthly  profit  could  it  be  for  a 
taxpayer  to  have  notice  of  that  calcu- 
lation? He  can  make  it  himself.  He 
cannot  correct  by  testimony  the  judg- 
ment of  anybody ;  it  is  as  exact  and 
settled  as  anything  can  be.  In  the 
proceedings  to  assess  this  tax  and  to  do 
the  work,  there  are  three  steps:    First, 


burg  V.  Courain,  74  Pa.  St.  400;   White  there  is  the  making  of  the  contract  for 

V.  McKeesport,  loi  Pa.  St.  394.  the  building  of  the  sewer;  second,  there 

In  Chamberlain  V.  Cleveland,  34  Ohio  is  the  building   of  the  sewer,  the  per- 

St.  551, it  was  held  that  where  property  formance  of  the  work;  and  third,  the 

owners  have  notice  that  an  assesament  mere  mathematical  calculation,  the  ap- 

has  been   made,  and  la  on  tile   In   the  portionment  of    the    coat.     As  to  the 

office  of   the  clerk,  for  the  Inspection  tatter,  no  notice  can  be  required  because 

and  examination  of  persons  inierceted  notice  would  be  of  no  avail." 
therein,  they  have  their  opportunity  to         S.  Allen  -o.  Charlestown,  iii   Mas*. 

be   heard,   and,  from    this    point,   are  113;  Butler  W.Worcester,  iiaMass,  541; 

bound  to  take  notice  of  the  proceedings,  Holt  v.  Somerville,  127  Mass.  408;  Col- 


which  must  he  regarded  as  pending. 
See  also  Works  v.  Lockport,  18  Hun 
(N.  Y.)  9. 

Where  a   property  owner  not  only 
petitions  for  an  improvement,  but  ali  - 
■p  pay  hi) 


Holyoke,  146  Mass.  198;  Gavin 
V.  Wells  County,  104  Ind.  aoi ;  New- 
man I'.  Emporia,  41  Kan.  563;  Com'ra 
of  Highways  f.  Drainage  Com'rs,  117 
III.   581;   Townsend    v.   Manistee,   88 
and     Mich.  40S ;  Ulman  v.  Baltimore,  72  Md, 
be    after     587,  overruling  Baltimore  v.    Scharf, 
,      .      _  thersi   he     56  Md.  50 ;  Baltimore  v.  Johns  Hopkins 

thereby  waives  hia  right  to  notice,  and  Hospital,  56  Md,  i ;  Moate  v.  Haiti- 
an opportunity  to  be  heard  before  the  more,  61  Md.  324;  Alberger  v.  Baltl- 
assessments  are  levied.  Murdock  v.  more,  64  Md.  i;  AtiA  aff  roving  Balti- 
Cincinnati,  44  Fed.  Rep.  716.  more  v.  Scharf,  54  Md.  499. 

1.  Hagflr  IP,  Reclamation  Dist.  No.  Where  the  lien  of  the  assessment  can 
ioS,iii  II.  S.  701;  Gillette  ;■.  Denver,  31  be  enforced  only  by  judicial  proceed - 
Fed.  Rep.  821;  Clapp  t>.  Hartford,  35  ings  in  which  the  property  owner  has 
Conn.  66;  Amery  i'.  Keokuk,  71  Iowa  a  right  to  a  notice  of  sale,  and  an  op- 
701 ;  Cleveland  v.  Tripp,  13  R.I.  ^o;  portunity  to  question  the  validity  of  the 
Davis  V.  Lynchburg,  84  Va.  S61 ;  Gal- 
veston V.  Heard,  54  Tex.  420;  Adams 
V.  Fisher,  63  Tex,  651 ;  Rny  7'.  Jeffer- 
aonvllle,  90  Ind,  567;  Beaumont  v. 
Wllkes-Barre,  tJ3  Pa.  St.  116;  FInnell 
V.  Kates,  19  Ohio  St.  405.  Se«  also 
Allen  V,  Charlestown,  iii  Mass.   113; 


proceedings,  no  other  n< 
is  essential  to  the  validity  thereof. 
Garvin  v.  Daussman,  114  Ind.  4J9; 
Law  V.  Johnson,  iiS  Ind.  j6i;  David- 
son V.  New  Orleans,  96  U.  S.  97 ;  Nev- 
<n  V.  Roach,  86  Ky.  492;  Yeomans  v. 
Riddle,  84  Iowa   147;  Allen  v.  Arm- 
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that  the  legislature  may  dispense  with  personal  notice  and  may 

provide  for  notice  by  publication  only.* 

As  a  general  rule,  the  form  of  notice,  and  the  time  and  manner 
of  its  service,  are  prescribed  by  statute,  and  such  provisions  must 
be  strictly  complied  with  in  all  essential  particulars.'     The  notice 

should  be  a  reasonable  one,  and  should  be  of  such  certainty  as 

strong,  i6  Iowa  508;   Stewart  v.  Polk  Trenton,  53  N.  J.  L.  645;  Simmons  -v. 

County,  30  Iowa  j8;  Nichols  ».  Bridg-  Gardiner,  6  R.  I.  155;  Green  i/.Cincin- 

port,  3j  Conn,  189.  See  also  aufra,  this  nati,  7  Ohio  Clr.  Ct.  Rep.  133;  McGee 

title,  CenititutionaUty.  v.  Avondale,  7  Ohio  Clr.  Ct.  Rep.  3^6. 

I.  State  V.  PUInfield,  38  N.  J.  L.  95 ;  And  where  the  Btamte  requires  notice. 

State  V.  Jersey  City,  14  N.J.  L.  662;  without  prescribing  the  method  of  serv- 

State  V.  Road  Coro'rs,  41   N.  J.  L.  83;  ice,   personal   notice  is   presumed  and 

State  V.  Elizabeth,  43  N.  J.  L.  56 ;  Mat-  should  be  given.     Sedalla  v.  Gallie,  49 

ter  of  Depeyster,  80  N.  Y.  565;   Stuart  Mo.  App.  391. 

V.  Palmer,  74  N,  Y.  183;  Voghl  ts.  Buf-  A   requirement   that   the   notice    be 

falo,  133  N.  Y,  463;  Pooley  v.  Buffalo,  served   personally,  or  left  at  the  resi- 

\1%  N.  Y.  599;   Remsen   v.   Wheeler,  dence  01  the  landowner,  is  not  complied 

105  N.  Y.  S79;   Spencer  v.  Merchant,  with  by  leaving  it  on  the  table  in  his 

100   N.  Y.  585;  People  r.  Turner,  iij  business  oifice.      Mills   u.   Detroit,   95 

N,  Y.  »37;  Matter  of  Amsterdam,  126  Mich. 42a. 

N.  Y.  158:   Macklot  V.  Davenport,  17  Ifthe  notice  of  the  time  and  place  of 

Iowa  379;  Dubuque  T>.  Wooton,  18  Iowa  assessing  benetitE  is  published  for  the 

571;    Henkle   1!.   Keota,   68  Iowa  334;  period  required   by   etatute,  it   is    im- 

Lyman    v.    Plummer,    75    Iowa    355;  matetial  that  two  days  intervened  t>e- 

Evans  Ti.  People,  139  III.  55*;   Brown  twecn  the  expiration  of  such  period  and 

11.  Chicago,  62  lit.  106;   Armstrong  v,  the  time  of  hearing.      Fairchild   -d.  St. 

Chicago,  61  111.  35J  ;  Ricketts  v.  Hyde  Paul,  46  Minn.  540. 

Park,  85  111.  110;   Andrews  v.  People,  Where  notice  is  required  to  be  pub- 

84  HI.  18;  Gilmore  v.   Hentig,  33  Kan.  lished   for  two  succesalve  weeks,  it  is 

156;  Chesapeake,  etc.,  R.  Co.  v.   Mul-  sufficient    to    make    two    publications 

lins   (Kj.   1893),   %i    S.   W.   Rep.  558;  thereof  one  week   apart   fn   a  weekly 

Brewer  v.  Springfield,  97   Mass.   153;  newspaper.      Rlcketts   v.    Hyde  Park, 

Meggett  Ti.  Eau  Claire,  81   Wis.  336;  85  111,  1 10. 

Lent  V,  TillBon,  140  U.  S.  316;  Paulsen  And  where   the  notice  was   required 

t>.  Portland,  149  U.  S.  30.  to   be  published  three  times   for  three 

U  ha»  been  held  that  where  the  city  successive    weeks,    it    was    held    that 

charter  contains  no  provision  as  to  the  publications   made  on  Friday  and  Sat- 

mode  of  giving  notice,  it  is  competent  urday  of  the  first   week,  each  day    of 

for  the  cit}'  council  to  provide  for  no-  the   next  week,   and   on    Monday  and 

iblication.     Lyman  v.  Plum-  Tuesday  of  the  third  week,  constituted 

53.  a  substantial  compliance  with  the  stat- 

.  Trenton,   53  N.  J.  L.  ute,  notwithstanding  three  full   i — '— 


tice  by  publ: 
jner.7Slo"' 

«.  WiUon  .  ^„        , 

645 ;   Stale  t>.  Orange,  54  N.  J.  L.  1 1 1 ;  had  not  expired.     Andrews  v.  People, 

Simmons  v.  Gardiner,  6  R.  1. 125;  Mat-  84  111.  28. 

ter  of  Burmeister,  56  How.  Pr.  ( N.  Y.  Where  the  first  publication  of  Ihe  as- 

Ct.Am>.)4i6;  Evans  i'.People,l39lll.  cessment  roll   was  made   on  the  same 

83 ;  Williams  v.  Detroit,  1  Mich.  560;  day  that  the  resolution  ordering  it  was 
lldreth  *.  Lowell,  11  Gray  (Mass.)  approved  by  the  mayor,  but  before  It 
345;  Rlslej  V.  St.  Louis,  34  Mo.  404;  was  approved,  it  was  held  that  the  pub- 
Clapton  V.  Taylor,  49  Mo.  App.  117;  lication  was  valid,  following  the  general 
Adams  v.  Fisiier,  63  Tex.  652  \  Haw-  rule  that  fractions  of  a  day  are  not  re- 
Ihome  V.  East  Portland,  13  Oregon  garded  in  law.  Pooley  v.  Buffalo,  123 
370;   Ladd  V.  Spencer  (Oregon,  1891),  N.  Y.  592. 

3)  Pac.  Rep.  474-  A    requirement   that    the  notice    be 

An  immaterial   departure  from   the  published  for  five  successive  days  in  the 

statute,   in   giving  notice,  will  not   be  official  city  paper,  Is   not   violated  by 

fatal.    Matter  of  Lowden,  89  N.  Y.  548.  the  otnieiion  of  the  publication  from  the 

Where  personal  service  U  required,  it  Sunday  edition  of  the  paper,     Voght  v. 

must  In  all  case*,  be  mode.     Wilson  v-  Buffalo,  133  N.  Y.  463.  But  there  must 
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to  intorm  the  owners  of  property  of  the  real  character  of  the 
improvement  intended  and  whether  they  will  be  affected  thereby.* 
And  this  rule  applies  also  where  the  statute  is  silent  on  the 
subject.* 

(3)  Purpose  of  Notice — Right  to  be  Heard. — The  purpose  of  the 
notice  is  to  afford  the  property  owners  an  opportunity  to  present 
whatever  objections  they  may  have  to  the  levy  of  the  assessment, 
and  to  be  heard  thereon,"  at  some  time  before  it  becomes  final, 
by  a  tribunal  clothed  with  authority  to   hear  such   objections. 


Orange  St.,  50  How.  Pr.  (N.  Y.  Su- 
preme Ct.)  3u;  Havermans  v.  Troy, 
50  How.  Pr.  (N.  Y.  Supreme  Ct.)  510; 
Schmidt  V.  Market  St.,  etc.,  R.  Co.,  90 
Cal.  37 ;  Hemingway  v.  Chicago,  60 
1)1.  324;  Baltiniore  v.  Bouldin,  33  Md. 
328 ;  State  -v.  Jersey  Citv,  17  N.  J.  L, 
536  ;  State  v.  Bayonne,  53  N.  J,  L.  503; 
Tufts  V.  Charlestown,  9S  Ntass.  583; 
Hawthorne  -a.  East  Portland,  13  Oregon 
371;  Ladd  V.  Spencer  (Oregon,  1891), 
31  Pac.  Rep.  474;  Simmons  u.  Gardiner, 
6  R.  I.  ass. 

It  [s  not  necessary,  however,  that  all 
matters  of  detail  be  stated  in  the  notice 
with  technical  precision.  Baltimore  f- 
Bouldin,  33  Md,  3J8, 

The  notice.  In  the  case  of  the  con- 
struction of  a  Bewer,  need  not  state  Its 
depth  beneath  the  surface  of  the  street. 
People  I'.  Rochester,  s  Lans.  (N.  Y.)  11. 

A  notice  for  repaying  wil!  not  sup- 
port an  esEessment  for  paving.  State 
f/.Jersey  City,  37N.  I.  I..S36- 

S.  State T^,  Elizabeth, 31  N.J.  L,  357; 
State  V.  Jer«y  City,  35  N.  \.  L.  404; 
Garvin  v.  Daussman,  114  Ind.  419. 

1.  Stuart  11.  Palmer,  74  N.  Y.  183: 
Ireland  v.  Rochester,  51  Barb.  (N.  V.) 
414;  Matter  of  Amsterdam,  116  N.  Y. 
158;  Thomas  v.  Gain,  35  Mich.  155; 
Brown  v.  Denver,  7  Colo.  305;  Cil}- 
Council  i>.  PInckney,  3  Brev.  (S. 
Car.)  117. 

A  statute  which  provides  for  a  hear- 
ing on  notice  to  all  parties  interested, 
before  the  court  to  which  the  commis- 
sioners are  to  report,  cannot  be  declared 
void,  on  the  ground  that  such  parties 
were  not  in  the  Hrst  Instance  given  a 
hearing  before  such  commissioners. 
Wilson  V.  State,  41  N.  J.  L.  61a. 

It  was  objected  to  the  validity  of  a 
special  assessment  that  those  assessed 
had  no  opportunitv  to  be  heard.  It  ap- 
peared that  the  cliarter  provided  that 
after  the  asaeBsmeni  roll  should  be  com- 
pleted, the  board  of  assesEors  should 
glvenoticeofthatfact.and  that  it  should 
remain  In  their  office  twelve  days  for 


be  the  required  number  ofdays' notice 
exclusive  of  Sunday.  Sewall  v.  St. 
Paul,  10  Minn.  511. 

And  it  has  been  held  that  where  no- 
tice is  required  to  be  published  for  a 
■peciGed  number  of  dajs  consecutively, 
Sunday  should  not  be  included.  Scam- 
mon  -v.  Chicago,  40  111.  146;  Jenks  v. 
Chicago,  48  111.  396. 

But  in  Clapton  v.  Taylor,  49  Mo. 
App.  47,  It  was  held  to  be  immaterial 
that  the  last  day  of  publication  was  on 
Sunday. 

The  common  council  should  choose 
the  paper  in  which  to  publish  th«  no- , 
tice.     Powers'  Appeal,  3g  Mich.  504. 

But  in  the  absence  of  a  requirement 
to  the  contrary,  a  paper  printed  in  the 
EngliEli  language  must  be  selected. 
Cincinnati  v.  BIckett,  36  Ohio  St.  49. 

Proof  of  ITotliw.— Where  an  affidavit 
states   that   notice   has   been   giv 


It  the  : 


property  c 

notice 

141  111.  469. 


i   required.  It  need 

ames  of  those  to  whom 

Linck  V.   Litchfield, 


t  times  In   1 


the   paper 


e  of  publication  which 
tice  has  been  published 
I  dally  newspaper,  and 
IS  the  dates  of  the  first  and  last  pub- 
lications, is  insufficient  to  show  com- 
pliance with  a  statute  which  required 
the  notice  lo  be  published  on  five  suc- 
cessive days,  since  two  or  more  of  the 
publications  may  have  been  made.on 
e  day  m  different  editions  of 
er.  Evans  v.  People,  139  II!, 
553.  Dut  It  is  necessary  that  the  date 
of  the  last  publication  be  given.  Brown 
*.  Chicago,  6a  111.  106;  Butler  v.  Chl- 
«go,  56  in.  341 ;  Beygeh  t'.  Chicago,  65 
III.  189. 

A  certificate  of  publication  should  be 
given  by  the  person  who  was  publisher 
of  the  paper  al  the  time  the  publication 
was  made.  Armstrong  v.  Chicago,  61 
III.  35a. 
1.  Matter  of  Central   Park  Cc     ' 

"  '      ilep.  F 

;  Matter  of 
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which  may  be  the  board  of  commissioners  or  assessors  themselves, 
or  some  court  or  board  of  review.*  In  some  states  it  is  provided 
that,  after  notice,  a  remonstrance  or  protest  may  be  filed  by  a 
specified  proportion  of  the  property  owners  to  be  assessed,  the 
eiTect  of  which  will  be  to  prevent  the  council  from  proceeding 
with  the  assessment  until  the  parties  filing  it  are  heard.*     Such 

inepection.     Where  Ihe  requisite  notice  davit  le  made  returnable  to  the  superior 

was  given  and  the  plaintiff,  tiirougii  his  court,  the  issue  (hereon  to  be  tried  as 

counsel,  appeared  before  (he  board,  it  in  case  of  iliegalitj,  and  that  at  such 

was  held  that  he  had  had  a  sufficient  op-  hearing  he  may  show  fraud  or  miEtalie, 

portuniiy  to  be  heard.     Beecher  v.  De-  error  or  excess   in  the  amount  of  the 

trc^t,  91  Micii.  36S.  execution,  want  of  authoritj-  to  Eupport 

Where  the  assessment  is  to  be  made  the   aaaesgment,  or  failure   to  comply 

by  the  rule  of  benefits,  it  Is  ground  for  with  the  provision*  of  the  statute  and 

an  avoidance  thereof,  ir  the  taxing  dig-  the    ordinance   in   pursuance    thereof, 

trict  is  defined  before  the  hearing.  State  such  property  owner  is  not  thereby  de- 

V.  Otis  {Minn.  1893),  55  N.  W.  Rep.  143.  prived  of  liis'property  without  due  pro- 

Where  commissioners,  after  making  cess  of  law.     Speer  v,  Athens,  85   G«. 

their  estimate  and  asseBsment,  are  re-  49.     See    St,   Louis    v.   Richeson,    76 

quired  to  give  notice  of  the  time  and  Mo.  470. 

place  when  and  where  parties  can  be         Where  the  council  fixes  a  time  for 

heard,  and  alter  a  hearing,  to  complete  hearing  objections,  and  does  not  meet 

their  report,  they  exceed  their  jurisdic-  at  the  time  fixed,  the  assessment  cannot 

tion,  if  they  give  a  notice  requiring  all  be  enforced.     Nashville  v.  Weiser,  S4 

objections  presented  to  be  in  writing,  111,345, 

Merritt  'v.  Fort  Chester,  7:  N.  Y.  309;  3.  BemoMtrana*  or  ProMal, — In  Bur- 
Hopkins  -u.  Mason,  43  How,  Pr.  (N,  Y,  nett  -d.  Sacramento,  12  Cal.  76,  it  was 
Supreme  Ct.)  115,  held    that  the    California  statute  only 

And  where  a  charter  directs  that  inhibits  the  council  from  proceeding 
persons  interested  shall  be  beard  before  with  the  improvement  in  case  of  pro- 
the  council,  it  is  an  excess  of  authoritj  test,  and  it  is  competent  for  them  10 
forthecouncil tolimittherighttoobjec-  pass  an  ordinance  in  advance  of  the 
tlons  made  in  writing.  State  t>,  Jersey  time,  provided  they  do  not  try  to  en- 
City,  15  N,  J.  L,  309,  force  it. 

But  property  owners  may  waive  this        The    provision    of   the    Nem    Tork 

objection   by  a  failure  to  appear   and  Laws  1SS3,  ^  990,  ch.410,  requiring  the 

object,   or    bjr   voluntarily   submitting  discontinuance   of    proceedings    for    a 

their   objections  In   writing,     State  v.  street  opening,  when,  upon  a  hearing 

Jersey  City,  aB  N.  J.  L.  joo.  to  confirm  the  report   of  the  commis- 

The    council   may   not   devolve   the  sloners,  a  majority  of  the  persons  in- 

duty  of  hearing   objections   upon   the  terested   appear  and   object  to  further 

clerk.    State  r.  Jersey  City,  15   N.  J,  proceedings,does  not  apply  to  proceed- 

L.  309.  tngs  tor  the  opening  of  streets  of  the 

But  under  an  Indiana  statute,  it  has  first  class.     Matter  of  Board  of  Street 

been  held  that  a  notice  to  file  abjections  Opening,  133  N,  Y,  436, 


nt.     C^i 


ith   the   clerk  is  sufficient.     Quill  v.  Where    it  Is   made  the  duty   of  the 

Indianapolis,  124  Ind.  igi,  board  of  supervisors  to  pass  upon  a  re- 

1,  The   time   for  hearing  objections  monstrance,    one  who  fails   to  join  in 

depends  upon  the  statute,  and  maybe  such  remonstrance  is  concluded  by  their 

fixed  after  all  the  proceedings  are   had  decision,  and  may  not  attack  it  by  way 

and  the   assessment  is  ready  for  confir-  of  defense  to  proceedings  to  collect  an 

mation,  or  there  may  be  several  oppor-  assessment  against  his  property,  Spauld- 

tunities  to  be  heard  at  various  stages  of  ing  v.  North  San  Francisco,  etc,  Assoc, 

the  proceedings.     State  v.  Jersey  City,  87  Cal.  40. 

27  N.  J,  L.  ^36;  Wilson  i'.  State,  41  N.  Parties  who  do  not  remonstrate  maj 

J.L.613,     I'hua,  where  the  act  provides  not  claim  the  benefit  of  a  remonstrance 

that  when  execution  is  issued  for  the  by  others.  Harney  t>.  Heller,  47  Cal.  15. 

amount  of  the  assessment,  the  property  If  the  board  orders  the  work  to  lie 

owner  may  file  an  affidavit  denying  the  done  without  passing  directly  upon  the 

whole  or  any  part  thereof,  which  affi-  remonstrance.  It  is  practically  a  passing 
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protest  must  be  filed  within  the  time  fixed  by  law,  and  must  be 
signed  by  the  requisite  number.* 

(4)  Waiver. — The  notice  itself,  or  any  defects  therein,  may,  in 
the  case  of  local  assessments,  as  in  other  cases  involving  personal 
rights,  be  waived  by  the  parties  entitled  to  it.* 

upon  and    a    decision  against   the  re-  Fruin-Bambrick  Conatr.  Co.  v.  Gelst, 

monstrance.     Harney     v.    Heller,     47  37  Mo.  App.  509. 

Cal.  15.  <■  Waiver  of  Motlca.— Quick  v.  River 

1.  Burnett  v.  Sacramento,  la  Cal.  70,  Forest,  130  III.  323;  Waters  v.  Lake,  139 

The   question    whether   the    signers  111.  33;   Murphy  v.  Peoria,  119  III.  509; 

constitute  a  majority  of  the  owners  af-  Sute  v.  JerBcy  Citj',  16  N.J.  L.  444; 

fected   by  the  improvement,  is  one  of  State  v.  Jersey  City,  41   N.  j;  L.  489; 

fact  to  be  determined   by  the  trustees.  Walker  -o,  Aurora,  140  111.  401. 

Better.   Wlliiamsburgh,   15  Barb.  (N.  Where  the  board  of  public  works  of 

Y.)  355.  the  city  of  St,  Paul   makes  an  assess- 

The  jurisdiction  orthe  cltvto  proceed  ment  of  benefits  and  damages  to  prop- 

wlth  the  work,  will  not  be  restored  by  ertj' resulting  from  a  change  of  grade  of 

a  subsequent  withdrawal   of  names  of  astreet.findlng  the  benefits  greater  than 

property  holders  reducing  the  number  the  damages,  and   the  property  owner 

of  signers  below  that  required.   State  ii.  voluntarily  pays  the  balance  or  differ- 

Jersey   City,  44   N.  J.  L.  636;  Jersey  encc  collectible  from  him,  he  thereby 

CityBrewing  Co.  v.  Jersey  City,  43  N.  acquiesces  in  the  assessment,  and  waives 

J.  L.  575.  the    omission    to   publish   the    notices 

The  protest  provided  for  by  the  A"a»i-  of   the    completion    and   confirn"""'" 


act  relating  to  cities  of  the  first  of  the  assessment,  and  cannot  inter- 
class,  to  be  available  must  be  of  "two-  pose  such  omission  as  an  objection 
thirds  of  the  owners  of  the  property  to  an  assessment  subsequentlv  made 
resident  in  the  city  liable  to  taxation  against  his  property  for  grading  the 
for  the  street  improvements,  and  not  street  in  accordance  with  the  changed 
merely  of  "  two-thirds  of  the  property  grade.  State  v.  Ramsey  County  DisL 
owners  liable  for  the  tax  to  be  paid   for  Ct.,  40  Minn.  5. 

said  street  improvements,"  without  re-  Property  owners  who  had  actual  no- 

gard  to  residence.  Marshall  v.  Leaven-  tlce  01  a  proposition  to  pave  a  street, 

worth,  44  Kan.  459.  and  who  have  objected  to  the  assess- 

A  remonstrance  against  proceedings  ment  therefor  on  other  grounds,  are  ea- 

of  assessment  for  a  local  Improvement,  topped  from  asserting,  in  a  suit  brought 

will  not  t>e  regarded,  if  slgrnatures  nee-  by   them   for   an   injunction,   that  the 

essary  to  make  out   the    majority  are  formal  notice  served   upon  them   wax 

not  made  by  the  parties  whose  names  too  remote  in  point  of  time.   Beaumont 

are  used,   and    are  not   duly  authentl-  *.  Wllkes-Barre,  143  Pa.  St.  198. 

Cated.     Matter  of  Tompkins  Square,  17  Where  an  ordinance  provided   for  a 

Abb.  Pr.  (N.  Y.)  324,  tujle.  local  assessment,  but  required  no  notice 

Where  it  was  provided  by  statute  that  in  pursuance  of  the  statute  under  which 

where  the  owners  of  the  greater  part  of  it  was  passed,  it  was  held  that,  however 

the   property   remonstrate   against   an  fatal  the  objection  as  to  the  manner  of 

Improvement,  the  unanimous  approval  notice    might   have   been,   if  properly 

of  all  the  members  ol  the  board  of  pub-  taken  and  acted  upon,  it  could  not  be 

lie  improvements  is   required  to  adopt  allowed   to   prevail  after  considerable 

the   contemplated    improvement,    and  dela}',  under  circumstances  rendering  it 

that  if  a  majority  of  such  property  own-  probable  that  the   parties  were   aware 

era  fail  to  remonstrate,  the  improvement  of   the  fncepUon  and   progress  of  the 

can  be  adopted   by   a  majority  vote  of  work,  and  especially  alter  the  improve- 

.    the  board,  It   was    held    that   a  finding  ment  had  been  completed  and  paid  for 

by  the  board  that  a  remonstrance  was  bv  the  city.     State  t.   Paterson,  36  N. 

not  signed  fay  a  majority  of  property  J.  L.  159. 

owners  is  not  conclusive.     And  it  was  A  taxpayer,  (jy  appearing   in  court, 

further    held    that    the    remonstrance  and  resisting   the  entering  of  a  judg* 

need   not  be  signed  by   any   property  ment  against  his  property,  will  not  be 

owner  In  person,  but  that  the  signature  deemed  to  have  waived  his  right  to  ob- 

of  his    authorized  agent    is  sufScient.  ject  that  he  has  been  afforded  no  proper 
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f.  The  Assessment — (i)  Time  o/ ^«mjw^«/.— Whether  the 
assessment  should  be  made  before  or  after  the  completion  of  the 
work,  is  a  matter  of  legislative  discretion.  In  some  cases,  an 
estimate  and  assessment  may  be  made  before  the  work  is  begun, 
in  order  to  provide  funds  for  carrying  it  on  ;*  in  others,  the  city 
is  authorized  to  make  the  improvement  at  its  own  expense,  and, 
after  it  is  done,  to  assess  the  cost  thereof  on  the  lands  benefited.* 
Again,  it  may  be  left  to  the  discretion  of  the  municipal  author- 
ities to  adopt  one  or  the  other  of  the  foregoing  plans.' 


It  of  Guch  opportunity,  he  s  Ing  the  BEEessment  for  laying  c 

.!._    z._j .  .i_^..fj  — .  grading  B  street.     Whiting  p.  Boston, 

.   _  .  io6  Mass.  89. 
lit.  345.  Neither  is  the  mere  want  of  railings 

1.  nu   AMMnnant. —  Henderson    v.  or  barriers  for  the  protection  and  safety 

Baltimore,  8  Md.  351;  Scovill  w.  Cleye-  of  the  public,  such  a  lack  of  completion 

land,  t  Ohio  St.  iXb\  Thotnason  v.  Rug-  as  will  prevent  an  asBeGsment.      Chase 

gles,  69  Cal.  465;  Oakland   Fbv.   Co.  v.  Springfield,  tig  Mass.  563. 
V.    Hilton,  69  Cal.    479;  Kingman  v.        Where  a  period  of  limitation  Is  pre- 

Metropolitan    Sewerage    Conrrs,    1^3  scribed  by  the  legislature,  within  which 

Mass.  566.  assessmenU  are  to  be  made,  assessing 

In  Goodrich   v,  Omaha,  10  Neb.  9S,  boards  must  act  within  such  period  or 

It  was  held  that  damages  paid  to  prop-  not  at  all.      Hitchcock  v.   Springfield, 

erty  owners,  by  reason  of  a  change  of  iii  MasE.  38a.    But  where  no  period  of 

the  established  grade  of  a  street,  could  limitation  is  prescribed,  it  Is  within  the 

not  be  reimbursed  to  the  city  by  means  discretion  of  SEseEsment  boards  when 

of   a   special  assessment    on   abutting  asEeEsmentE  shall  be  made.     Fairbanks 

property,  as  it  would  be  useleBs  to  pay  v.  Fitchburg,   131  Mass.  48;  HimmeU 

out  money  in  one  proceeding,  only  to  laann  ti.  Cofran,  36  Cal.  411  ;  Matter  of 

recover  it'  back  in  another  form,  from  Brown,  14  Daly  (N,  Y.)    103 ;   Bradley 

the  persons  to  whom  it  was  paid.     See  v.  Greenwich  Board  of  Works,  3  Q^  B, 

alto  Folz  V.  Cincinnati,  2  Handy  (Ohio)  Div.  384. 

361;   Freeman   v.  Hunter,  7  Ohio  Cir.         Nevertheless,  it  Is  proper  to  make  the 

Ct.  Rep.  1 17 ;  Davis  v.  Newark,  54  N.  assessments  promptly,  upon  the  com- 

J.  L.  595,  where  II  is  said  that  the  adju-  pletlon  of  the  work.     Boston  v.  Shaw, 

dlcation  that  the  property  is  damaged,  i  Met.  (Mass.)  136;  Wright  v.  Boston, 

concludes  both  parties  while  it  stands.  9    Cush.     (Mass.)    133;    Fairbanks  v. 

But   an   award  of  damages   for   tlie  Fitchburg,  132  Mass.  48. 
taking  of  a  portion  of  a  piece  of  land,         There  is  no  reason  why   an  aGsesB- 

is  no  bar  to  a  subsequent  assessment  ment  may  not  be  made   for  work  al- 

Bgalnet    the    remainder,    for   benefits,  ready  done  In  good  faith  by  the  corpo- 

School  Furniture  Co.  v.  Grand  RapidG,  rate  authority.  Ricketts  v.  Hyde  Park, 

91  Mich.  564.  85  111.  113;  Creote   v.  Chicago,  56  111. 

Where  more  has  been  collected  than  423;  Goodrich  v.   Minonk,  61  III.  I3i ; 

is  necessary  to  meet  the  expense  of  the  Howell  i'.  Buffalo,  37  N.  Y.  367. 
Improvement,  the  surplus  should  be  re-  But  a  city  has  no  right  to  include  In 

funded  to  the  owners  of  property  as-  an   asGesement  for   one   improvement, 

■essed,  in  the  proportion  of  the  amounts  the  cost  of  another  made  three  years 

paid  by  them  respectively ;  and,  If  it  is  before,   for   which   no  assessment  was 

not  so  repaid,  aisumfsil  will  lie  to  re-  made.       Brown     v.     Fitchburg,     133 

cover   the    same.      Thayer    v.  Grand  Mass.  282, 

"  Neither  may  an  asBessment  be  made 

or  work  which  has  been  done  by  pri- 

,1  Mass.  130;  vate  individuals  on  their  own  responsf- 

J ones  f.  Boston,  104  MasG.  465  ;   ChaGe  bility.     Pease  tj.  Chicago,  31   111.  500; 

■V.  Springfield,  119  Mbgb.  563;   Sheehan  Peck  v.  Chicago,  33  111.  578. 
*.  Owen,  8i  Mo.  458;  Bradley  ■v.  West         B.  Manlce  v.  New  York,  8  N.  Y.  no; 

Duluth,  45  Minn.  4;   Elkhart  £'.  Wick-  Matter    of    Roberts.    Si     N.    Y.  61; 

wire,  131  Ind.  331.  Doughty  v.  Hope,  3  Den.  (N.  Y.)  349. 
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It  has  been  held  that  an  assessment  should  not  be  made  until 
the  city  acquires  title  to  or  an  easement  in  the  land  upon  which 
the  improvement  is  to  be  made.'  But,  on  the  other  hand,  it  has 
been  held  that  the  assessment  may  be  made  in  advance  of  the  ac- 
quisition of  such  title  or  easement.*  And  there  is  no  reason,  in 
the  nature  of  things,  why  the  condemnation  and  assessment  pro- 
ceedings should  not  occur  at  the  same  time," 

(2)  Plans  and  Estimates  of  Expenses — (»}  la  fientnl — By  wkm 
lUd«.— It  is  sometimes  made  a  condition  precedent  to  the  levying 
of  a  local  assessment  that  a  plan  and  an  estimate  of  the  cost  of 
the  proposed  work  be  made  and  filed  for  the  inspection  of  the 
parties  interested.*  The  question  as  to  who  shall  do  this  depends 
on  statutory  provisions  which  devolve  the  duty  on  various  munic- 
ipal officers,  in  some  cases  on  certain  boards,  such  as  a  board  of 
public  works  or  street  commissioners,  and  sometimes  on  a  single 
officer,  as  the  city  engineer  or  surveyor.' 


People  V.  Haines,  49  N.  Y.  587 ;  Lesv- 
enworth  -v.  Lalng,  6  Kan.  374, 

S.  Holmes  u.  Hjde  Park,  131  III.  138; 
Hyde  Park  u.  Borden,  94  III.  36;  Hun- 

erberg  IT.  Hyde  Park,  130  111.  156;  Le-  "paved  with  stone,"  and  tl 

man  v.  Lake  View,  131  III.  388;  May-  be     "  paved     with     asphaltuin,"    siich 

wood  County  ».  Maywood,  140  lil.  3i6.  estimate   wae    held   to   be   insutlicienL 

S.  And  the  same  commissioners  who  Erie    v.    Brady   (Pa.    1891),    34    Atl. 

assessed  the  damages  in  one  proceeding  Rep.  641. 

may  be  authorized  to  asBCBs  the  bene-        Pluu  ftad  Sp«al£eUloiu. — Where  the 

fits  in  another.    McKusick  -v.  Slillwater.  making  and  filing  of  plans  and  speciti- 

44  Minn.  373;  State  jj.  PaaBaic,  41   N.  cations  of  work  to   be   done  are  con- 

J.  L.  90.  ditions     precedent    to    the    power    of 

4.  fUui  and  BiUmatM. — Workman  commissioners    to    advertise    for   pro- 

V.  Chicago,  6[  111.  463;  Gllmore  v.  Hen-  poaala  and  award  contracts,  the  due  lit- 

tig,  33  Kan,  156;  Kelly  v.  Cleveland,  34  tng  of  full  specifications   of  the  work 

Ohio  St.  468 ;  Frosh  v.  Galveston,  73  will  not  render  such  contracts  and  as- 

Tex.  401 ;  Olson  V.  Topeka  (Kan,  1889),  aessments  for  the  improvements  valid, 

31  Pnc.  Rep.  319.     See  State  v.  Pasiaic,  if  the  plans  have  not  been  made  and 

5N.  I,  L.  580 ;  Thomason  v.  Ruggles,  filed  as  required  by  the  statute.     Knee- 

Cal.  465.  land  v.  Milwaukee,  iS  Wis.  411;  Wells 

Where  a  city  charter  provided  that  v.  Burnham,  20  Wis,  in.  See  also 
whenever  the  commissioners  shall  de-  State  ti.  St.  Louis,  56  Mo.  377 ;  Gllmore 
termine  to  make  any  public  improve-  v.  Utica,  131  N.  Y.  36.  But  see  Becker 
ment,  they  shall  cause  an  estimate  of  the  v.  McCloud,  4  Ohio  Cir.  Ct,  Rep.  305. 
expense  to  be  made  and  filed  with  the  An  assessment  will  not  be  vitiated  by 
comptroller,  for  the  Inspection  of  the  the  fact  that  the  specifications  require 
parties  interested,  the  omission  to  make  work  not  mentioned  in  the  resolution  of 
and  file  such  estimate  was  held  to  vitiate  intention,  if  such  additional  work  is  not 
the  assessment.  Weller  v.'  St.  Paul,  mentioned  in  the  contract,  and  it  does 
^  Minn.  95;  Myrick  T'.  La  Crosse,  17  not  appear  that  it  was  done,  or  that 
Wis.442.  SeeNashv.St  Pau1,8M1nn.  any  charge  was  made  for  it.  Oakland 
173,  where  it  is  said  that  the  want  of  Pav,  Co.  v.  Rles,  53  Cal.  370. 
such  an  estimate  might  result  in  the  B,  Thus,  in  Illinois,  a  town  charter 
setting  aside  of  the  particular  assess-  required  that  the  amount  to  be  assessed 
ment,  if  objected  to  on  that  ground,  but  for  public  improvements  as  special 
would  not  vitiate  the  contract  for  the  benefits  upon  property,  should  be  de- 
performance  of  the  work.  termtned    by   the     board   of   trtuteet. 

The  estimate  of  an  examiner,  which  Crawford  v.  People,  83  111.  557. 
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(b)  Wlist  to  Bt  Indsdad. — The  estimate  properly  includes  only  the 
fair  and  reasonable  cost  necessary  to  complete  the  whole  work.' 
If  a  street  is  to  be  opened,  the  money  required  to  compensate  the 
owners  of  the  land  taken  for  the  opening  is  a  necessary  item  of  the 
costs.*  The  estimate  may  also  include  amongst  the  incidental 
expenses  that  of  engineering  and  surveying,*  except  when  this  is 
done  by  an  official  employed  regularly  by  the  city  at  a  fixed 
salary;*  also  the  cost  of  such  printing  and  advertising  as  are 
necessary  to  the  carrying  on  of  the  work ;  ^  the  salary  of  a  superin- 


In   Kansas,  the   city  engineer  of  a 

citv  of  the  first  class  must  make  a  de- 
taiW  estimate  of  the  expenses.  Ol- 
son f.  Topeka  (Kan.  18S9J.  31  Pac. 
Rep.  ai9. 

It  U  suflicient  if  the  board  of  public 
works  adopte.  approves,  and  report! 
the  C01      ■'  


ized  with  the  continous  work;  but  such 
piece  of  work  should  form  the  baeis  of 
a  separate  estimate.  Kemper  v.  King, 
II  Mo.  App.  116. 

Where,  In  making  a  street  Improve- 


.  it  1 
stone  and  brick  culvc 


made  by  the     work,  and 


Rapids,  46  Mich.  150. 

1.  Wmt  Inalnded.— The  cost  of  grad- 
ing a  street  preparatory  to  paving  it, 
may  be  included  in  the  assessment ;  also 
the  cost  of  grading  that  part  of  the 
street  embraced  in  the  sidewalks,  which 
■was  necessaiT  for  the  proper  laying  and 
protection  of  the  curbing  and  guttering 
included  in  the  work  of  paving.  Dash- 
iell  i>.  Baltimore,  45  Md,  615. 

In  estimating  the  expense  of  a  pro- 
posed improvement  under  the  munici- 
pal code  of  Oiio,  the  expense  of  build- 
ing a  wall  necessary  for  the  protection 
of  the  street,  which  is  built  partly  on 
adjoining 
in  the  esti- 
mate.   'And  so  of  the  cost  of  lateral  and 


is  drain  pipes  which  are   necessary     pay  for  si 


i  as  earth- 
each  piece  of  work  was  let 
nd  done  separalely  by  different  con- 
tractors, the  culvert  being  first  com- 
pleted,accepted,and  paid  for,  it  was  held, 
that  in  making  up  the  estimate  of  the 
coat  of  both  pieces  of  work,  the  ex- 
pense of  repairs  to  the  culvert,  made 
after  it  was  accepted,  could  not  be 
included.  Spangler  ».  Cleveland,  35 
Ohio   St.  469. 

The  cost  and  expenses  of  a  former 
commission,  whose  report  has  been  set 
aside,  but  a  part  of  whose  work  has  tieen 
adopted  bv  a  second  commission,  may 
be  included.  Matter  of  Central  Park 
Com'rs,  63  Barb.  (N.  Y.)  382. 

Ooit  Of  Work  BxceedliiK  EitlituiM. — 
The  fact  that  the  cost  of  the  work  upon 
a  road  improvement  exceeds  Che  esti- 
does  not  render  the  assessment  10 


m  pro  vera  ent  ii 


alld  ai 


mprovement  in  the  proper    the  amount  of  the  estimates.    Loesnitz 
er.     Longworth  v.  Cincinnati,  34     if.  Seelinger,  137  Ind.  422. 


Ohio  St.  I 

The  expenses  incurred  by  a  gas  com- 
pany in  removine  and  relaying  its 
pipes,  such  removal,  etc.,  being  neces- 
sitated by  reason  of  grading  the  street 
in  which  they  were  laid,  cannot  be  in- 
cluded in  the  expense  of  such  grading. 
The  gas  company  is  not  exempted  from 
the  risk  of  their  location,  and  may  be 
required  to  make,  at  their  own  cost,  such 
changes  JIB  public  convenience  or  secur- 
ity require.  Matter  of  Deering,  93  N, 
Y.  361. 

In  estimating  the  cost  of  an  improve- 
ment, it  is  proper  to  measure  together 
such  continuous  work  as.  from  its  na- 
ture, can  be  estimated  together,  and 


Bull.  291.     See  sufra,  this  Utle,  i 

Where   the  fee  of  land  is  taken  for 

street  purposes,  the  compensation  paid 

is  a  part  of  the  cost.     Fairchild  v.  St. 

Paul,  46  Minn.  540. 

8.  Dashieil  V.  Baltimore,  45  Md.  615^ 

Cuming  v.   Grand     Rapids,   46   Micli. 

iSo;  St.  Paulo.  Mullen,  27   Minn.  78; 

rtatterof  Lowden,  25  Hun  (N,  Y,)434; 

Matter    of  Merriam,   84   N.   Y.    596; 

Westwood   V.    Dater,  13   Wkly.   Law 

Bull.  291 ;  State  v.  Guttenbcrg,  38  N. 

J-  L-  4'9- 

4.  Longworth  o.  Cincinnati,  34  Ohio 

St.  I- 


6.  Dashlell  v.  Baltimore,  45  Md.  615; 
to  take  into  consideration  any  outlying  Cuming  v.  Grand  Rapids,  46  Mich.  150; 
fragmentary  piece  of  work,  the  cost  of  Beniteau  i',  Detroit,  41  Mich.  116;  St, 
which,  froni  its  nature,  cannot  be  equal-     Paul  v.  Mullen,  27  Minn.  78. 
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tendent,  if  the  services  of  one  are  needed ;  *  the  fees  of  the  com- 
missioners and  other  like  officers ;  *  and  the  reasonable  costs  of 
collecting  the  assessments,  including  proper  attorneys'  fees,  where 
a  suit  has  to  be  brought.'  And  when  a  municipality  is  authorized 
to  borrow  money  to  make  improvements,  interest  on  money  so 
borrowed  and  used  may  be  included  in  the  amount  of  the  assess- 
ment* 

(3)  Determination  of  Benefits — (a)  ComiBlMlnan,  Awtnon,  M«. — 
Thair  AreolBtmMit,  QuUfloaUoni,  ud  tetii. — The  legislature  may  itself 
designate  the  officers  who  shall  determine  the  extent  of  the  spe- 
cial benefits  and  assess  the  same,'  or  the  appointment  of  assessors 
and  commissioners  of  assessment  may  be  delegated  to  the  city 
council,*  or  to  a  court   of  justice.'     Whatever  the  method  of 

1.  Longworth  -n.  Cincinnati,  34  Ohio  State  v.  Clinton  Tp„  39  N.  J.  L.  656; 

St.     101;     Beniteeu    ti.      Detroit,      41  Fitz^rald    v.   Walker,   55   Ark.   148; 

Mich.  1 :6.  Matter  of  Deering,  14  Dalj-  (N.  Y .)  89. 

1.  Sinton   -v.   Aahburj-,   41   Cat.  535^  But  if  the  money  borrowed  is,  in  the 

Matter  of  Tappan,  54  Barb.  (N,  Y.)  335;  meantime,  used  by   the  city  for  other 

Matter  of  Knauet  (N.  Y.  1881),  11  Rep.  purposes,  it  ia  not  lawful  to  include  in- 

"      "■■                "        -       et  during  that  ti mi    '      '           -      -     - 

N.J.L.  1 

CommiEsionera    appointed     by    the  S.  Crai 

court  to  UKEB  Bpecial  taites  for  street  O'Brian  : 

improvemenU,  are  officers  of  the  court,  v.   JefferEonvitle,  90  Ind.  567;    Kansas 

and  notemployisof  thecity.and  their  City  i>.  Baird,  98  Mo,  315,     Scejar/rn, 

fees  are  part  of  the  cost  of  levving  and  this    title,  Affortionment. 

collecting  Che  assessment,  and  are  prop-  S.  Hoyt  -v.  East  Saginaw,  19  Mich. 

etly  included  therein.  Kimble  f.  Peoria,  39;   Stale  t/.  Passaic,  44  N,  J.  L.  171; 

140  111.  157.  "Sreen  r.  Cape  May,   41   N.   J.  L.  45; 

8.  Dashiell  v.  Baltimore,  45  Md.  6ti;;  State  v.  Passaic,  41  N.  ].  L.90i  Walker 

Northern     Liberties     v.     St,      John's  r.  District  of  Columbia,  6  Mackev  (D, 

Church,  13  Pa.  St.  104  ;  Matter  of  Eager,  C.)  352  ;  Reed  v.  Toledo,  18  Ohio  161. 

46  N.  Y.  100.  The  passage  of  an  ordinance  dcclar- 

In   Reclamation    Dist.    No.    io3    v,  Ing  the   necessity  for  an  improvement, 

Hagar,  4  F'ed.  Rep.  366,  It  was  held  that  and  a  determination  to  make  the  same, 

the   fact   that   the  statute  made  it  the  is  a  prerequisite  to  the  appointment  o( 

dutv  of  district  attorneys  to  prosecute  assessors  bv  the  council.     Scranton  i>. 

such  actions,  did  not  prevent  the  cm-  Barnes  (Pa.  1892),  33  Atl.  Rep.  777, 

ployment  of  other   counsel   in  proper  Unless  expressly  authorized  todo  so, 

cases,  and  the  inclusion  of  their  lees  the  common  council  may  not  establish 

In  Che  expenses  of  collection.  a  permanent  board  of  commissioners. 

In  Northern   Liberties  v.   St,   John's  The  commissioners  must  be  appointed 

Church,  13  Fa.  St,  104,  it  was  said  that  for  each  specitic  case.    State  v.  Hudson, 

costs  of  collection    followed  the  judg-  29  N.  J.  L.  104. 

tnent  as  a  matter  of  course ;  but  a  com-  Bamorftl. — In  State  v.  Passaic,  43  N. 

mission   of  ten  fer   cent,  was  not  au-  J.  L.  524.  it  was  held  that  the  common 

thorized.  council  had  no  power  to  remove  com- 

In  Spangleru. Cleveland,  35  OhioSt.  missioners  whom   they  had  appointed, 

469.  it  washeld  errortoadd  to  the  cost  of  although  they  might  fill   vacancies  re- 

an  improvement,  an  estimated  percent-  suiting  from  other  causes. 

age,  to  pay  for  collecting  an  assessment  But  in  People  v.  New  York.  5  Barb, 

based   thereon.     See   lonas  v.  Cincin-  (N.   Y.)   43,   the  court   decided,   with 

nati,  iS  Ohio  31S;  Buckaall  v.  Story, 36  some  hesitation,  that  a  general   power 

Cal.  67.  of    appointment    implies  a  power  of 

4.  Davis  II.  Newark,  34  N.  J,  L.  144;  removal. 

State   V.   Elizabeth,  37   N,  J.   L.   141;  T.  Matter  of  Church,  93   N.   Y.   1; 

State  I..  Guttenberg,  38  N.J.L.  419;  Striker  *.  Kelly,?  Hill(N.  Y.)  9;  Mat- 
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appointment  may  be,  the  apportionment  must  be  made  by  officers 
regularly  appointed  for  that  purpose  as  directed  by  statute,'  As 
a  rule,  these  officers  should  be  freeholders  residing  in  the  munici- 
pality,* and  should  have  no  interest  in  the  result  of  the  proceed- 
ings." They  are  usually  required  to  take  an  oath  before  a  proper 
ofllicer,  faithfully  and  fairly  to  discharge  their  duties  as  prescribed 


But  when  thej'  are  appointed  b^  the 
:ourt,  thej'  are  thereby  adjudged  to  be 
freelioldere,  and  this  is  final,  unless  cor- 
ected  by  a  direct  proceeding.  Dederer 
,.  VoorhieB,  8l  N,  V.  153. 
B.  State  r.  Newark,  25  N.  /.  L.  399; 


ter  of  Opening  nth  Ave.,  40  How.  F: 
{N.  Y.  Supreme  Ct.)  aoS;  Lake  i 
Decatur,  91  III.  596;  Kimble  v.  Peoria, 
140111.  157;  Ferguson  v.  Stamford,  60 
Conn.  43». 

I.  Knowlei  v.  Boston,  129  Mase.  551; 
Bizelow  V.  Boston,  133  Mass.  50;  Todd 
p.  Todd,  5  Thomp.  &  C.  [N.  Y.)  531.        Hunt  v.  Chicago,  balW.  183";  Shreve  v 

When  the  statute  requires  local  ae-  Cicero,  119  III.  226. 
sessments  to  be  made  by  the  board  of  This  qualification  should  appear  on 
street  commUsionera,  the  city  council  the  face  of  the  record.  State  v.  New- 
have  no  power  to  make  such  assess-  ark,  25  N.  J.  L.  399;  State  "v.  Newark, 
ments.  Bigelow  v.  Boston,  123  Mass.  36  N,  J.  L.  170;  State  v.  Passaic,  38  N. 
"■;  Knowles  II.  Boston,  139  Mass.  552.    J.  L    —     "   -'-    '        "-    - 


e  the  mayor  and  aldermen  s 
authorized  to  make  assesBments,  It  is  no 
objection  to  an  assessment  that  they 
ctAled  in  another  person  to  help  them 
make  it.  Collins  v.  Uolyoke,  146 
Haas.  1^. 

Where  an  assessment  is  directed  to 
be  made  by  one  of  the  assessors  of  the  benefits  in  a  street  improvement  must 
city,  it  is  no  objection  that  it  was  made  be  aseesBed  upon  the  whole  city,  It  is 
and  reported  by  two  of  such  assessors,  not  practicable  to  appoint  disinterested 
Gardner's  Appeal,  41   How.  Pr.  (N.  Y.    freeholders  resident  in  the  citj-,  and  an 


;    Vreeland  v,  Bayonne,  54  N. 

A  trustee  and  director  of  a  corpora- 
tion, whose  property  is  assessed,  is  not 
disinterested.  Longley  v.  Hudson,  4 
Thomp.&C.  (N.  Y.)  355. 

Where  there  is  no  defined  assessment 
,  and  the  excess  of  damages  o 


Supr 


e  Ct.)  as5. 


provide  that  assessments  be  made  by  a 
jury,  or  by  drainage  commissioners, 
when  the  court  bo  directs.  Hosmer  v. 
Hunt  Drainage  Dlst.,  135  111.  51. 

Where  the  apportionment  is  made 
according  to  area,  being  a  mere  mathe- 
matical calculation,  the  fact  that  It  ib 
not  made  by  the  city  assessor,  as  re- 
quired by  statute,  has  been  held  to  l>e 
'mply  an  irregularity  which 


way  prejudice  the  taxpaj'er,  and  should     Inte: 
not  defeat   the   assessment.     Keese 
Denver,  10  Colo.  123. 

1.  State  V.  Newark,  36  N.  J.  L.  171 
State  V.  Rutherford  (N.  J,  1893),  . 
Atl.  Rep.  172;  State  v.  Newark,  25  N. 


viding  cannot  l>e  carried  ii 
elfect,  as  every  property  owner  in  the 
city  necessaril}-  has  a  direct  interest  In 
so  charging  the  benefits  as  to  avoid 
reaching  his  own  freehold.  Montgom- 
ery Ave.  Case,  54  Cal.  579;  Powers'  Ap- 
peal, 29  Mich.  311. 

The  affidavit  of  a  witness  that  he  has 
examined  the  abstract  books,  and  that 
one  of  the  commissioners  appears  to  be 
the  owner  of  some  of  the  properly  as- 
sessed.  Is   not   competent  evidence   of 


Shreve 


129  111.  236. 


tL.  399;   State  V.  Elizabeth,  32  N.  J. 
■3S7i  Nichols  f.  Bridgeport,  23  Coi 
189;  Ferguson   r.  Stamford.  60  Cor 


:port,  23  Conn,     bur 


The  fact  that  park  commissioners 
■who  are  incorporated  by  act  of  the 
legislature,   and   empowered   to   make 

erty   in  the  town,  does  not  disquali^ 
them.     They  are  made,  by  law,  the  Irf- 
il  for  the  purpose,  and  the  law  ap- 
pointing them  qualifies  them.     People 
as.     V.  Brislin,  80  111,  433.     See  also  Slate  v. 
V.     Rutherford  (N.J.  1893),  ^7  A"-  '^^P-  '7'* 
Voorhies,  &i   N,  Y,  153.    '  The  section  of  the  New  Tork  Code 

Where  the  commissioners  are  ap-  Clr.  Proc,  which  provides  that  a  judge 
pointed  by  the  city  council,  their  quail-  shall  not  git  in  the  case  if  related  by 
licatlons  should  appear  of  record.  State  consanguinity  or  affinity  to  any  of  the 
V.  Newark,  it  N.  J.  L.  399;  State  v.  parties,  wlthm  the  sixth  degree,  refers 
Newark,  36  N.J.  L.  170.  to  judges,  justices,  and   other  persons 
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by  law,  and  an  omission  of  this  requirement  may  invalidate  their 
proceedings.* 

(b)  DatiM  f&  ComnlHloiien  Is  AiNudag  Banaflts. — The  officers  appointed 
to  make  an  assessment  must  pursue  strictly  the  rules  for  the  gov- 
ernance  of  theirproceedings,  whether  prescribed  bystatute  or  city 
ordinance.*  They  should  act  as  a  body,  and  all  members  of  the 
board  should  participate  in  the  proceedings,' although  it  has  been 
held  that  the  action  of  a  majority  is  suBicient  if  all  members  are 
notified.*  They  should  assess  the  benefits  by  the  rule  of  appor- 
tionment prescribed  by  law.'  And  where  the  rule  of  actual  bene- 
fits is  prescribed,  they  should  view  all  the  property  in  the  assess- 

holding   court  eo  nomine,  ariA  has   no  before  the  ordinance  authorizing  the  u- 

applicalion  to  assessore.     O'Reilley  v.  sessment  became  a  law,  will  not  vitiate 

Kingston,  T14  N.  Y.  450.  their  proceedings.     Gurnee  v.  Chicago, 

The  fact  that  a  commissioner  is  an  40  111.  165. 

employi  of  the  agentg  of  the  ownera  of  1.  The  report   of  the  commissioner* 

some  of  the  property  assessed,  is  not  a  must   show  on   its    face  a  compliance 

disqualification.     Pearce  v.  Hyde  Park,  with  all  legal   rules,  the  observance  of 

116  111.  287.  which  is  necessary  to  a  valid  assessment. 

Neither  will  the  fact  that  one  of  the  State    v.    New    Brunswick,   3S   N.   J. 

commissioners  \%  a  member  of  Ihe  city  L.  T90. 

council,  and  that  part  of  tlie  property  If  the  assessment  is  not  made  in  con- 

asseesed  belongs  to  the  city,  invalidate  formity  with  the  ordinance  authorizing' 

the   assessment.      Matter  of    Twenty-  it.  Itisilleeal  and  void,  andafubsequent 

siith  Street,  12  Wend.  (N.  Y.)  aoj.  confirmationof  it  by  the  common  coun- 

1.  State  V.  Perth   Amboy.  38  N.  I.  cil,  will  not  cure  the  illegality.     Hassan 

L.  435 ;  State  ».  Jersey  City,  24  N.  J.  v.  Rochester,  67  N.  Y.  5*8 ;   Matter  of 

L.  662;   Wheeler   n.   Chicago,   57   III.  Turfler,  44  Barb.  (N,  Y.)  46. 

415;  Crawford  v.  People,  83  III.  557;  S.  People   ti.   Coghlll,  47  Cal.    361; 

Shreve  tj.  Cicero,  129  III.  226;  Clayton  People  ti.  Hagar,  49  Cat.  129. 

■V.    Lafargue,  23  Ark.  137;  Merritt  v.  *.  Astor  v.    New   York,    62   N.   Y. 

Port  Chester,  71   N.  Y.  109;  Bruecher  ijSo;     Cuming   v.    Grand    Rapids,  46 

V.  Port  Chester,  loi  N.  Y.  240.  Mich.  150 ;  Doughty  v.   Hope,  3   Den. 

Where  the  charter  of  a  town  provides  (N.  Y.)  349. 

that  commissioners  of  assessment  may  Where   one    member  had   resigned, 

be  sworn  t)efore   the  town  clerk,  com-  and  a  successor  was  appointed,   it  wat 

missioners  appointed  under  the  general  held   that  the  assessors  had  no   power 

law,  as  well  as  those,  appointed  under  to  proceed  without  either  his  presence 

the  charter,  may  be  sworn  before  such  or  notice  to  him.    Beekman's  Petition, 

clerk.     Shrevei'.  Cicero,  139  111.  336.  i    Abh.    Pr.    N.    S.  (N.  Y.  Supreme 

If  the  form  of  the  oath  is  substantially  Ct.J  449. 

correct,  it  is  sufficient.     State  v.  Jersey  B.  State  v.  New  Brunswick,  3S  N.  J- 

City.  24  N.J.  L.  66a.  L.  190;  State  r.  Newark,  35  N.  J.   L. 

Where    the   commissionerB   are   re-  399;  SUte  *.  Passaic,  36  N.J.  L.  381; 

Suired   to  take  an  oath  "faithfully  and  State  i>.  Hudson,  39  N.  J.  L.  104;  State 

illy  to  discharge  their  duties,"  an  oath  -v.  Jersey  City,  40  N.  ],  L.  485 ;   State 

taken  by  each  one  to  perform  the  duties  v.  Ramsey  County  Diet.  Ct.,  39  Minn. 

"  to  the  heat  of  his  abilitv,"  is  not  suf-  65 ;   Matter  of   Roberts,  81  N.  Y.  6j  ; 

ficlent.     Merritt  v.  Fort  (i^hester,  71  N.  Cfhamberlain    v.    Cleveland,    34  Ohio 

Y.309,  St.    S51;    Handley    v.    Lincoln     Park 

An  act  requiring  vievrera  to  be  sworn  Com'rs,  67  III.   J59;   Sterling  v.   Gait, 

to   perform    their  duties    "impartially  T17  III.  11;  Johnson   v.  Milwaukee,  40 

and  according  to  the  best  of  their  judg-  Wis.   315;    Watklns   t:   Zwietusch,  47 

ment,"    Is    not  substantially  complied  Wis.  j;i3. 

with,  when  they  are  sworn  only  "  to  the  When  Ct  is  required  by  statute  that 

faithful  dischai^e  of  their  duties."     In  property    be     ascessed     according     to 

re  Cambria  St.,  75  Pa.  St.  357.  benelits.  It  is  not  sufEcient  to  make  the 

If  the  commissioners  lake  the  proper  assessment  bj  the  frontage  rule,  in  the 

Otth,  the  fact  that  it  was   administered  absence  of  a  finding  that  the  speciftt 
666 
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ment  district,  and,  exercising  sound  judgment  and  discretion, 
should  determine  fairly  and  impartially  the  benefits  conferred,* 
taking  into  consideration  the  condition  of  the  land,  its  distance 
from  the  improvement,  the  use  for  which  it  is  or  may  be  em- 
ployed, and  such  other  circumstances  as  will  tend  to  render  the 
improvement  of  more  or  less  benefit  to  the  premises.*  The  assess- 
ment is  frequently  made  without  reference  to  the  state  of  the 
title ;  the  only  inquiry  being  into  the  amount  of  benefits  conferred 
upon  the  property*  But  there  are  cases  in  which  other  interests 
besides  the  ownership  of  the  fee  have  been  held  liable  to  assess- 
ments for  such  benefits,  and  where  this  is  the  rule,  the  commis- 
sioners should  take  into  consideration  the  amount  of  benefits  con- 
ferred upon  each  separate  interest  in  the  property* 

}enefit6,bu[  they  are  not 
1   opinions.      Matter  of 

,       ,         ,.-  .  .      ,      .       „      ^  rry   Sts.,  [9  Wend.  (N. 

field  V.  Sale,  [I7  111.  359.  V.)  659;   Matter  of  William  and  An- 

But  itis  not  neceBgarily  erroneous  in     thoiy-  Sts.,  19  Wend.  (N.  Y.)  678;  Kan- 


such  caseB,  to  make  the  apportionment  sas  Citv  t',  Baird,  oS  Mo.  315 ;  kansas 

b^the  frontage  rule,  if.  In  the  judgment  City  v.  Hill.  80   Mo.   523;  Kansas  Cit^ 

of  the  commSsloners,  the  lots  are  bene-  v.  Butterfield,  89  Mo,  646. 

filed  in  that  proportion.     Springlield  v.  9.  Matter  of  Degraw  St.,  18  Wend. 

Sale,  137  111.  359;  O'Rellley  v.  Kings-  (N.  Y.)  568;  Matter  of  William  and 

ton,  114  N.  Y.  448,  citing  Matter   of  Anthonj^'Sts.,  19  Wend.  (N.  Y.)  678;    ■ 

Cruger,  84  N.  Y.6i9;Matter  of  Eager,  Clapp  i/.  Hartford,  35  Conn.  66;  State 

46N.Y.100.     Seealso  State  t'.  Ruth-  v.  Newark,  35  N,  J.  \^^\Vj\   Kankakee 

erford  (N.  J.  1893),  37  All.  Rep.  171.  Stone,  etc..  Lime  Co.  v.  Kankakee,  ilS 

So,  alto,  an  apportionment  according  111.  173;   Hutt  o.  Chicago,  133  III.  353; 

to  area  may  be  a  correct   measure  of  Kelly  v.  Chicago   (111.   1S93),  35   N.  E. 

the  special   benefits,  but  the  commis-  Rep.  751;  Hoffeld  v.  Buffalo,  130  N.  Y. 

sioners  should  so  find,  if  they  make  the  387  ;  Powers  f.  Grand   Rapids  (Mich. 

«pportIonment  on  that  basis.     State  v.  1894),  57  N.  W.  Rep.  350. 

New  Brunswick,  38  N.  J.  L.  195.  3.  Reese's  Appeal,  31  Cal.  567;  Wolff 

Commissioners  should  assess  all  the  v.  Baltimore,  49  Md.  446;  Zion  Church 

property  in  the  assessment  district,  and  v.  Baltimore,  ^\  Md.  534. 

s  it  by  the  same   rule  of   appor-  4.  Newark  r.  State,  34  N.  J.  L.  533; 


,   unless   It  is   otherwise  pro-  Whyte  v.  Nashville,  2   Swan  (Tenn.) 

I'ided  bj-  law,     Elwood  w.  Rochester,  363 ;    Muscatine   v.   Chicago,   etc,   R. 

133  N.  Y.  339;  Hassan  v.  Rochester,  65  Co.,  79 Iowa 645;  Gilbert  i>.  Ha vemeyer, 

N.  Y.  si6;67N.  Y.  538.  3  Sandf.  (N.  Y.)  506;  Remsen  v.Wheel- 

The  law  in  force  at  the  time  the  im-  er,  131  NY.  685;  New  London  i>.  Mil- 

provement  ordinance  is  passed,  deter-  ler,6o  Conn.  iii. 

mines  the  manner  of  assessment.    Cin-  The  owner  of  an  estate  in  dower  may 

cinnati  r.Seasongood,  46  Ohio  St.  396;  be   assessed.     Whyte  v.   Nashville,    3 

■GriswoldT'.Pellon,34  0hioSt.483.  Swan  (Tenn.)  364.     So  also  the  owner 

1.  Springfield  v.   Sale,  117  III.  359;  of  an  estate  ^«r  iiMfro  Tiie.     Remsen  v. 

SUte  !■.  Hudson,  39  N.  J.  L.  105;  Stale  Wheeler,  121  N.  Y.  665. 

V.  Jersey  City,  14  N.  J.  L.  663;  Kansas  Where    the    assessment    was    made 

City    V.  Balrd,   98   Mo.   315;    Kansas  against  the  owner  of  the  fee,  and  the 


City  V.  Butterfield,  89  Mo.  646;  John-  owners  of  a 
■on  V.  Milwaukee,  40  Wis.  3IJ ;  Wat-  years  to  run. 
kins  V.  Zwletusch,  47  Wis.  513 ;  Matter     held  that  the  assessment  was  unjust  atid 


lukee,  40  Wis.  3IJ ;  Wat-     years  to  run,  were  not  assessed,  it  » 
usch,  47  Wis.  513  ;  Matter     held  that  the  assessment  was  unjust  t 
of  John  and  Cherry  Sta,,  19  Wend.  (N.     a  palpable  violation  of  the  law.  Newark 


Y.)  659;  Matter  of  William  and   An-     v.  State,  34  N.  J,  L,  533. 

thony    Sts„   19    Wend.    (N.    Y.)  678;         Where   there  are  separate  and  dis- 

Cram  i>.  Chicago,  139  III.  16;.  tinct  Interests  In  the  same  land,  there 
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Each  lot  or  parcel  of  land  should  be  assessed  separately ;  '  and 
alt  property  in  the  assessment  district  which  is  legally  liable  to 
local  assessments  should  be  assessed ;  otherwise  the  assessment 
will  be  invalid.* 

(a)  Bqort  of  OommlMloii«i. — After  having  made  the  apportionment, 
the  commissioners  should  make  a  written  report  of  their  proceed- 
ings and  file  it  as  directed  by  law."     It  should  contain  a  clear 

cruing  to  his  interest.     New  London  t>,  41;    Alexander    v.   Baltimore,   j   Gill 

Miller,  60  Conn.  M a.  (Md.)    383;    Upington    ».   Oviatt,   14 

The  owner  of  an  easement,  with  the  Ohio  St.   232 ;   Weeks   v.   Milwaukee, 

right  of  perpetual   occupancy   should  10  Wig.  242. 

pay  the  aescsBinent.  Muscatine  v.  In  order  to  overthrow  an  asee«ement, 
Chicago,  etc.,  R.  Co.,  79  Iowa  645.  See  upon  this  ground,  it  must  be  made  to 
also  jB/ra,  this  title.  Properly  Ai-  appear  that  the  property  omitted  waa 
aessable.  tegaDy  liable  to  asseagment.  Matter  of 
1.  St.  Louis  V.  Provenchere,  93  Mo.  Churchill,  81  N.  Y.  a8B;  Matter  of 
66;  St.  Louis  v.  Johansen  (Mo.  1887),  Voorhis,  3  Hun  (N.  Y.)  3lJ;0'ReilIey 
4S.  W.  Rep.  417;  Kefferstein  -u.  Hoi-  t;.  Kingston,  114  N.  Y.  440;  Jones  -o. 
liday,  3  Mo.  App.  J69;  Miller  c.  An-  Boston,  104  Mass.  466. 
heuser,  4  Mo.  App.  436;  Christian  v.  The  commissioners  have  no  right  to 
Taussig,  8  Mo.  App.  602  ;  Kemper  v.  enter  Into  an  agreement  with  the  land- 
King,  II  Mo.  App,  116;  Nickerson  v.  owners  that  they  shall  not  be  assessed 
Boston,  131  Mass.  306;  New  London  for  benefits,  on  condition  that  they  con- 
V.  Miller,  60  Conn.  1 12  ;  State  v.  Jersey  sent  to  the  opening  of  a  street  through 
City,  34  N.  J.  L.663;  Matterof  Ander-  their  lands,  and  an  omission  to  assets 
son,  39  How.  Pr.  (N.  Y,  Supreme  Ct.)  lands  in  pursuance  of  such  ^reement, 
184;  Sharp  !>.  Johnson,  4  Hill   (N.  Y.)  renders    the    assessment    invalid.     St. 


92;  Moore  -n.  People,  106  111.  376;  De  Louis  v,  Meier,  77  Mo.  13. 
Koven  TJ.  Lake  View,  139  111.  399;  But  it  has  been  held  that 
Royce  11.  Aplington  (Iowa,  1894),  57  N.     eriy  is  assessed  for  the  i 


W.  Rep.  868.  for  which  it  is  liable,  under  the  estimate, 

The  Missouri  cases  above  cited  hold  the  owner  cannot  resist  payment  of  the 

that  an  assessment  in  gross  may  not  be  assessment  on  the  ground  of  an  omls- 

made  on  a  number  of  lots,  even  when  slon  lo    assess    other  property  for  the 

they  all  belong  to  the  same  person,  but  amount  for  which  it  is  liable.     BaKe  v. 

there  are  cases  in  other  jurisdictions  in  Bell,  40  Ind.  337. 

which  it  is  held  that  this  may  properly  To  vitiate  the  assessment,  it  should  be 
be  done.  State  v.  Jersey  Citv,  14  N.  J.  made  to  appear  that  substantial  injus' 
L.  663 ;  Matter  of  Anderson,' 39  How.  lice  was  done.  Thus,  where  two  small 
Pr,  (N.Y.  Supreme  Ct.)  184;  DeKoven  pieces  of  property  were  omitted,  but  it 
V.  Lake  View,  139  111.  399.  did  not  appear  to  what  extent  they 
Commissioners  have  no  right  to  sub-  were  benetited,  the  court  refused  to 
divide  parcels  of  land  which  have  not  disturb  the  assessment,  applying  the 
been  subdivided  bv  the  owners,  Cram  maxim  de  minimii  non  curat  lex.  GU- 
I'. Chicago  {III.  1892),  139  III.  26s;  and  bert  v.  New  Haven,  39Conn.  467. 
they  may  not  do  this  when  a  portion  So, where  asmall  amountof  property 
of  a  lot  lies  outside  of  the  lines  which  was  omitted,  the  court  refused  an  in- 
they  have  agreed  upon  as  the  limit  of  junction  to  restrain  the  collection  of 
the  district  of  special  benefits.  They  the  assesBment.in  theabsenceofashow- 
should  make  the  asseBsment  on  the  log  that  the  ptaintiff  would  have  to  pay 
whole  lot.  State  v.  Essex  Public  Road  more  than  would  have  been  his  propor- 
Board,  51  N.  J.  L.  166.  tion  had  it  not  been  for  the  exemption. 

a.  Hassen  i'.RocheBter,65N.  Y.516;  Page  r.  St.  Louis,  30  Mo.  136. 

67  N.   Y.  528 ;   Matter  of  New   York  While  the  omission  of  property  may 

Protestant  Episcopal  School,  75  N.  Y.  be  fatal  to  the  asBessment,  it  will  not  of 

331 ;  Savage  v.  BuOalo,  131   N.  Y.  568 ;  itself  wairrant  an  injunction  restraining 

Ellwood  11.  Rochester,  122  N.  Y.  229;  the  performance  of  the  work.     Hoke  ». 

LeRoy   v.  New  York,   ao  Johns.   (N.  Perdue,  62  Cal.  543. 

■"  '     30;   People   V.   Lynch,    si    Cal.  3.  They  should  make  a  written  report, 

.«vee   Dfst.   v.   Hiiber,    57    Cal.  end  affix   their   signatures-      State  v, 
558 


)  «o; 


>y  Google 


Iml  AMMUBti.  TAXA  TION. 

statement  of  all  the  matters  required  by  law  to  be  reported,  show- 
ing on  its  face  whether  or  not  the  proceedings  of  the  commis- 
sioners were  regular.*  Where  such  a  report  is  duly  made  and  the 
Eroceedings  appear  to  be  regular,  and  the  property  assessed  is 
igally  subject  to  assessment,  it  is  prima  facie  evidence  of  the 
viuidity  of  the  proceedings,  which  maybe  rebutted  only  by  clear 
and  convincing  proof  of  fraud,  mistake,  or  fatal  error  therein.* 

In  order  to  the  validity  and  regularity  of  an  assessment,  each 
lot  or  parcel  of  land  should  be  described  with  such  certainty  that 
it  may  be  readily  identified.'  And  it  is  generally  required  that 
the  correct  name  of  the  owner  shall  be  given  if  known,*  and  if  not 

Hudson,  igN.   I.  L.  in;  State  !■.  Jer-  is  erroneous.     Staler.  Rahwav,  39  N. 

ley  City,  44  N.  J,  L.  136.  J.  L.  646 ;  State  v.   Harrison,  39  N.  J. 

If  the  report  is  not  filed  within  the  L.  51 ;  Slate  v.  PasBaic,  37  N.  J.  L.  65. 

time   prescribed   by  law,  the  proceed-  Ab  to  matters  not  required  by  statute 

ings  are   invalid.     State    v.   Bayonne,  to  be  reported,  the  report  is  not  even 

J 5  N.  J.  L.  333;  State  n,  Bergen,  33  N.  /j-ima/acie  evidence.  People  ti,  Hagar, 

.  L.  71.  49Cal.  319, 

1.  State  XT.  Jersey  City,  35  N.  J.  L.  B.  Himmelmann   -v.   Cahn,    49   Cal. 

381 ;  State  v.  Hudson,  39  N.  I.  L.  104 ;  285;  People  v.  Quackenbush,  53  Cal,  53; 

State  r.  Jeraey  City,  Ij  N.J.  L.  309.  Norton  f.  Courtney,  53  Cal.  691;  Hewes 

The  report  will  be  defective  if  it  does  w,  Reis,  40  Cal.  355 ;  Dorland  v.   Mc- 


Orange,  39  N,  J.  L,  453.  165 ;  Louisville,  etc.,  R.  Co.  v.  East  St. 

Where  Uie  report  omitted  to  state,  as  Louis,  134  111.  656;  Muscatine  v.  Chl- 

requircd  by  law,  that  the  apportionment  cago,     etc.,    R.    Co.,    79    Iowa    645 : 

ftnd    assessment    "are    contained    and  Beneinger  v.  District  of   Columbia,  6 

Btated  "  in  the  column  designated  "  as-  Mackey  (D,  C.)  2S5;  Scranton  i>.  Jones, 

ie«6ment  for  construction,"  it  was  held  133  Pa.  St.  219;  Sharp    v.  Johnson,  4 

that  the   omission  was  fatal  to  the  as-  Hill  (N.  Y.)  9:;  Bennett  f.  Buffalo,  17 

■essment.      Stebbina   v.   Kay,   113   N.  N.  Y.  3S3;  Matter  of  John  &.  Cherry 

Y.  31.  Sts.,  19  Wend.  (N.  Y.)  659. 

where  the  report  sets  out,  in  a  sub-  A  misdescription  of  some  lots,  in  no 

stantial  way,  all  the  matters  required,  way  affects  the  validity  of  the  assess- 

it  is  Imlnaterial  that  it  does  not  follow  ment  on  other  lots.  Gurnee  w,  Chicago, 

the  language  of  the  statute  in  terms.  40  111.  16c. 

Matter  of  Roberts,  81  N,Y.6i.  *.  Taylor  v.   Donaer,  31  Cal.  480; 

Where  the  statute  provides  that  the  Btatner  v.  Davis,  33  Cal.  318 ;  Mayo  v. 

t  roll  shall  show  damages  as  Ah  Loy,  33  Cal.  477;   Dowell  v.  For' 


well  as  benefits,  and  that  a  balance  shall  land,  13  Cjregon  34S;  Hill  t>.  Warrell, 
be  struck  and  carried  forward  on  the  87  Mich.  135;  Matter  of  Tappan,  C4 
roll,  a  failure  to  do  so  wilt  render  the     Barb.  (N.  Y.)  335;  Chapman  v.  Brook- 


il  invalid.  Chicago  r.  Wright,  lyn,  40  N.  Y.  372. 

33  III.  193.  An  assessment   on   "  St.  Peter's  and 

S.  State  V.  Rahway,  39  N.  J.  L.  646;  St.  Paul's   Cathedral,"  the   roll  neither 

State  !>.  Jersey  City,  43  N.  J.   L.  97;  describing thelotsnornamingtlieown- 

Statev.  Passaic,  44N.  J.  L.  171;  State  ers  thereof,  was  held  void  in  LeFevre 

V.  Newark,  48  N.  J.  L.   101 ;   State  v.  v.  Detroit,  1  Mich.  586. 

Essex  Public  Road  Board,  51  N.  J.  L.  It  has  been  held   that  an  assessment 

166;  State  If.  Ramsey  County  Dist.  Ct.,  upon  the  estate  of  G.  S.,  instead  of  be- 

39  Minn.  63;  Matter  of  Pearl  St.,   19  ing   upon   the  owner  or  occupant,  by 

Wend.(N.  Y.)  631;  Chicago,  etc.,  R.  name,  is  not  valid.     Piatt  w.  Stewart.8 

Co.  f.  Chicago,  139  111.  jSo;  Green  v.  Barb.  (N,  Y.)  493;  Hawthorne  r.  East 

Springfield,   130   111,  515;    Walters  v.  Portland,  13  Oregon  371. 

Lake,  129III.13',  Lewis  v.  Layliu,  46  But  in  Moale  v.  Baltimore,  61  Md. 

Ohio  St.  663.  334,  it  was  held  that  such  an  assessment 

Clear  proof  of  great  force  is  required  was  good,  where  it  did  not  appear  that 

to  justify  a  conclusion  that  the  report  the  property  had  been  divided. 
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known,  that  the  property  shall  in  terms  be  assessed  to  the  un- 
known owner.* 

g.  Confirmation  of  Report  and  Assessment. — It  is  gen- 
erally required  that  the  report  of  the  commissioners  or  assessors 
shall,  upon  notice  to  the  parties  concerned,  be  confirmed  by  a 
tribunal  designated  by  statute, — usually  a  court  of  justice,*  The 
report  of  the  commissioners  as  to  matters  properly  submitted  to 
their  determination  is  viewed  with  even  greater  favor  than  the  ver- 
dict of  a  jury,"  and  will  not  be  set  aside  or  sent  back  for  correction, 
unless  it  be  shown  that  there  has  been  fraud  or  mistake,  or  some 
error  in  the  principle  upon  which  the  commissioners  proceeded.* 

And  In  New  Orleans  v.  Ferguson,  :S  23 ;  Illinois  Cent.  R.  Co.  v.  Chicago, 

La.  Ann.  240,  it  was  held  that  the  onlv  141  III.  509. 

reason  for  giving  the  nuneoftheowner.  Sometimes,  the   duty  of  conRrming 

was  more  ra\\y  to  describe  the  property,  the  report  ie  devolved  upon   the  com- 

and  an  assessmentwiiGupheld  which  was  mon  council.     White  v.   Saeinaw,  67 

made  in  the  name  of  the  owner  after  Mich.  33:  Granger  v.   Buffalo,  6  Abb. 

her  decease.  N.Cas.  (N.  Y.,  Buffalo  Super.  Ct.)  138. 

In  Hamilton  v.  Fond  du  Lac,  aj  Wis.  In  such  event,  the  council  mav  ratify, 

490,  it   was   held   that   an   assessment  reject,  or  return  the  report  to  the  com- 

against  a  person  for  a  number  of   lots,  mjE«!oner«.     But  if  a  report  which  has 

part  of  which  were  owned  by  his  wife,  been  returned  to  the  commisGioner*  is 

was  void.  again  submitted  without  modification, 

Community    property   may    be    as-  It   may   not   be   confirmed.     Hegeman 

sessed  to  the  husband  alone.     Elma  v.  i>.  Passaic,  51  N.  J.  L.   544;  State  v. 

Carney,  4  Wash.  418.  South  Orange,  46  N.  J.  L.  317.     Or  the 

But  where  the  statute  is  silent  on  the  duty  may  be  devolved  upon  some  board 

subject,  it  has  been   held  that  It  is  im-     constituted  for  the  purpose.     »•-■■ ' 


19  Wend.  (N.  Y.)6s9. 

1.  Hewea  r.  Reis,  40  C 

bers  I'.  Satlerlee,  40  Cal,  ,,,,  ,                  ,     .. 

Donner,  31  Cal.  480;  Mayo  v.  Ah  Loy,  pose  of  objecting  to  the  confirmation  of 

32  Cal.   477;    Dowell   v.   Portland,  13  the   report,  a   property   owner  waives 

Oregon  148 ;  Matter  of  William  &  An-  any  defect  in  the  notice  of  application 

thony  Sts^  19  Wend.  (N.  Y.)  678.  for    confirmation.     Walters     v.    Lalce, 

If  "there  are  doubts  as  to  the  owner-  lag  111.  23. 

ship  of  property,  it  may  be  assessed  to  The  notice  should  be  given  by  all  the 

owners    unknown.      Himmelmann    v.  com  miss  ioners,  unless   a  majority   are 

Sleiner,  38  Cal.  175 ;   Himmelmann  v.  expressly  authorized  to  give   it.     Mc- 

Hoadley,  44  Cal.  213.  Chesney  i>.  People  (111.  1893),  35  N.  E. 

a.  Fisher  v.  New  York,  67  N.  Y.  73;  Rep.  739. 

Matter  of  Broadway,  61   Barb.  (N.Y.)  8.  Matter  of  138th   St.,  60  How.  Pr. 

483;  Striker  v.   Kelly,  7   Hill  (N.Y.)  (N.   Y.   Supreme  Ct.)  S90;   Malterof 

o;    Gurnee    *.    Chicago,   40    111.    i6si  Central  Park  Com'rs,  35  How.  Pr.  (N. 

Pagan  f.  Chicago,  84  111.  337;  People  Y.  Supreme  Ct.)  255;  Matter  of  Open- 

V.  Gray,  105   111,  332;  Thorn  v.  West  Ing  of  Eleventh  Ave,  49  How,  Pr.  (N. 

Chicago    Park   Com'rs,    130    111.   594;  Y,  Supreme  Ct.)  208;  Matter  of  John 

State  V.  Newark,  52  N.  J.  L.  341.     See  &  Cherry  Sts.,  19  Wend.  (N,  Y.)  659; 

also  other  cases  cited  in  the  notes  im-  Matter  of  William  &  Anthony  Sts^  19 

mediately  following.  Wend.  (N,  Y,)  678. 

It  is  provided  in  some  statutes,  that  4.  See  cases  cited  in  last  preceding 

a  jury   may  be  impaneled  to  hear  the  note. 

evidence,  and  correct  the  report  of  the  Where  the  court  is  satisfied  that  the 

commissioners.       Fagan    t>.    Chicago,  property  assessed  cannot  be  benefited 

S4  111.  337;  Walters  v.  Lake,  129  111.  to  the  extent  of  lite  amount  assessed. 
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Objections  to  the  report  must  be  seasonably  presented  in  order 
to  be  heard  ;*  and  upon  the  hearing  of  the  application  to  confirm 
the  report,  the  inquiry  is  confined  to  such  matters  as  are  cogniz- 
able by  the  commissioners.*  As  a  rule,  objections  to  the  pro- 
ceedings of  the  commissioners,  which  are  not  made  in  due  time 
to  be  considered  at  the  hearing  of  the  application  to  confirm 

the  report  may  be  sent  back  for  review  tioos  U 

until  the  objection  is  removed,  or  until  hearing.    Thorn  f 

the  proceedingE  are  discontinued.  Met-  Com'rs,  130  111.  594. 
ter    of    Albany    St.,     11     Wend.   (N.         A  lot  owner,  who  has  hud  due  notice, 

Y.)  [49.  and  has  failed  to  appear  and  make  hii 

The  order  confirming  the  report  may  objections  as  provided  by  statute,  may 

be  Kec  SEide  for  irregularilv,  fraud,  or  not  bring  an  action  to  declare  the  as- 

mistake.     Matter  of  New  York,  49  N.  sessment  void  and  enjoin  its  collection. 

Y,    150^   affirming  43    How.    Pr.   (N.  Mietisch  v.   Berkhout  (Cal.   1S93),  35 

Y.)«o.  Pac.  Rep.321. 

There  must  be  a  clear  Bhowing  that  3.  Leitch  v.  La  Grange,  138  111.  191 ; 
the  report  is  unjust ;  otherwise,  it  will  GoodwIlUe  v.  Lake  View,  137  III,  51 ; 
be  confirmed.  Matter  of  Public  Park  Gage  v.  Chicago,  146  111.  499;  Wright 
Com'rs,47Hun(N.  Y.)  303;  Mattcrof  u.  Porrestal.  65  Wis.  351;  Matter  of 
William  &  Anthony  StB.,  ig  Wend.  Southern  Boulevard,  3  Abb.  Pr,  N,  S. 
<N.  Y.)  67S;  Matter  of  Pearl  St,  19  (N.  Y.  Supreme  Ct.)  447;  lure  Fred- 
Wend.   (N.   Y.)  651 ;  State  jj.  Passaic,  erick  St.,  155  Pa.  St.  613, 

"   *   L.  log;  Fagan  v.  Chicago,  84         The  judgment  of  confirmation  is  final 

State  V.  Ramsey  County  Diit.  only  as  to  such  matters  as  are  properly 

Ct^  47   Minn.  4t>7;    Powers  t.  Grand  submitted   to  and   determined   by   the 

Rapids     (Mich.      1894J.     57     N.     W.  commissioners.   Matter  of  Public  Parks 

Rep.  250.  Dept    "    --   *■  -- 

And  the  commissioners  are  not  com-  8s  N  ^  . , 
petent  witnesses  to  impeach  their  own  Com'rs,  50  N.  Y.  493;  Dolan  v.  Nei 
report.  Quick  f.  River  Forest,  130  York,  63  N.  Y.  47a;  Astor  i'.  New 
Ill.3i3.  York,6j  N.Y,  580;  Embury  v.  Con- 
Where  the  court  Is  given  power  by  nor,  3  N.  Y.  jii ;  Mailer  of  Albany  St., 
the  charter  to  revise,  correct,  amend,  or  11  Wend.  (N.  Y.)  149;  Matter  of  Liv- 
confirm  the  report,  It  reviews  and  re-  ingslon  St.,  18  Wend,  (N.Y.)  556. 
vises  the  assessment,  and  Is  not  limited  On  an  application  to  confirm  Ihe  re- 
to  the  consideration  of  whether  the  port ofthecommiBsIoners, tiiecourtwill 
board  exercised  their  Judgment,  and  not  review  the  determination  of  the 
whether  there  was  fraud  or  demon-  local  authorities  as  to  the  proportion  of 
•Irable  mistake  in  the  assessment.  State  the  cost  of  an  improvement  to  be  borne 
V.  Ensign  (Minn.  1893J,  56  N.  W.  Rep.  by  the  public,  Leitch  v.  LaGrange,  138 
1006.  ■  111.  191  i  nor  the  motive  of  such  author!- 
1.  The  objections  must  be  presented  ties  In  ordering  the  improvement  made. 
within  the  time,  and  In  the  manner,  pre-  /«  re  Frederick  St.,  155  Pa.  St.  633. 
scribed  by  statute,  in  order  that  they  Nor  will  it  hear  the  objection  that 
may  be  heard.  Matter  of  133th  St.,  M  one  of  Ihe  commissioners  is  personally 
How.  Pr.  <N.  Y.  Supreme  Ct.)  190;  interested;  such  objection  should  be 
Matter  of  Opening  Eleventh  Ave.,  49  made  at  the  hearing  of  the  application 
How,  Pr.  (N.  Y,  Supreme  Ct.)  108;  for  their  appointment.  Matter  of 
Matter  of  William  &  Anthony  Sts.,  Southern  Boulevard,  3  Abb.  Pr,  N.  S, 
19  Wend.  (N.Y,)  678;  MatterofNew  (N.  Y,  Supreme  Ct.)  447. 
York,  16  Johns.  (N.  Y.)  331.  The  commissioners  of  estimate  and 
But  It  hat  been  held  that  an  act  pro-  assessment  have  no  authority  to  pass 
Tiding  that  all  objections  to  the  conilr-  onconEtilutlonalquesIIona,andthecon-' 
mation  of  the  report,  shall  be  filed  in  firmaiion  of  their  report  is  not  final  as 
writing  at  least  three  days  before  the  to,  and  does  not  involve  the  conslitu- 
tlme  fixed  for  Ihe  hearing  of  the  appli-  tionallty  of.  the  act  under  which  the  pro- 
cation  for  judgment,  is  directory,  and  ceedingsare  instituted.  Matter  of  Pub- 
that  the  court  may  in  it*  discretion,  for  lie  Parks  Dept.,  8s  N.  Y.  459;  Matter 
wiffictent  cause  shown,  permit  objec-  of  Lange,  83  N.  V.  307. 
as  C.  of  L.— 36                       661 
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their  report,  will  be  deemed  to  have  been  waived.*  The  confir- 
mation of  the  report  by  a  tribunal  of  competent  jurisdiction  has 
the  legal  effect  of  a  judgment,  and  is  not  subject  to  collateral 
attack  upon  matters  which  are  properly  cognizable  in  the  confir- 
mation  proceedings.* 

k.  Reassessment. — A  municipal  corporation  may  not  make  a 
reassessment  without  authority  from  the  legislature,'  but  it  is 
competent  for  the  legislature  to  delegate  such  power  to  the 
municipal  authorities.*  And  cities  are,  as  a  rule,  authorized 
to  make  reassessments  where,  through  a  mistake  in  the  prelimi- 
nary estimate,  the  original  assessment  has  proved  insufficient  to 
defray  the  expense  of  an  improvement,*  or  where  the  original 
assessment  is  invalid  for  some  reason  not  going  to  the  founda> 
tion  of  the  authority  to  make  it.* 

I.  Legislative  Power  to  Validate  Void  Assessments. — 
In  the  absence  of  an  express  constitutional  inhibition  of  such  leg- 
islation, the  legislature  may,  by  retrospective  enactment,  cure  an 
irregularity  or  want  of  authority  in  levying  an  assessment,  if  it 

1.  MooTc  V.    People,    to6    III.   376;  30   Wis.    136;    May  v.   Holdridge,   33 

Blake  I'.  People,    109  III.  504;   Ottawa  Wis.  93. 

V.    Chicago,    etc.,    R.  Co.,  25   I'l-  43;  ■>.  Meech  v.  Buffalo,  19  N.  Y.  198; 

Mietzsch  v.   Berkhout  (Cal.  1893),  35  Butler    v.    Toledo,   5    Ohio   SL     225; 

Pac.  Rep,  321.  Montgomery   County    ii.    Fullen,  iis 

But   where    an  error  which  goes  to  Ind.  158 ;  Moore  v.  People,  106  111.  376; 

the  foundation  of  the  proceedings,  ap-  Partridge  n.  Hyde  Park,  131   111.  537; 

pears  on  the  face  of  the  report,  it  will  Union  Building  Assoc,  v.   Chicago,  61 

not  be  deemed  to  have  been  waived  by  111.  439 ;  Worliman  v.  Chicago,  61  III. 

a  failure  to  make  an  objection  to  the  463 ;  State  v.  Trenton,  43  N.  J.  L.  166; 

confirmation  of  the  report,  before   the  Thayer  1/.  Grand  Rapids,  82  Mich.  J98. 

common  council.     Chicago  v,  Wright,  A   second   assessment    to  make    up 

31  111.  193.  deHciencies  in  a  prior  void  asseBsmeat. 

Questions  of  fact  should  be  raised  be-  is  also  void.     Union  Building  Aseoc.  i', 

fore  the  viewers,  but  questions  of  form  Chicago,  61  111.  439;  Workman  n.  Chi- 

and  of  law  may  be  raised  without  ap-  cago,  61  111.  463;  Dean  v.  Borchsenius, 

pearance    and    objection  before   them.  30  Wis.  136.     Especially  if  it  is  imposed 

Travers'  Appeal,  153  Pa.  St.  139.     And  for   a   purpose  "aat  within  the   taxing 

the  report  of  the  viewers  should  show  power.     Dill  v.  Roberts,  30  Wis.  178. 

the  nature  of  objections  made  before  S.  People  p.  Lansing,  27  Mich.  131; 

them  —  whether   they   were   baaed   on  French  v.  Lansing,  30  Mich.  379;  Bv- 

Suestions  of  law  or  of  fact.     Wilson's  ram  v.  Detroit,  50  Mich.  (6;  Brevoort 

Lppeal.  152  Pa,  St.  136.  t.  Detroit,  34  Mich.  323;  Townsend  i-. 

S.  Pittsburg  I..  Clulev,  74  Pa.  St.  162 ;  Manistee,  88  Mich.  itS;  Matter  ofVan 

State  11.  Hennepin   County  Dist.   Ct.,  Antwerp,  56  N.   Y,  261 ;   St.  Paul   i-. 

33  Minn.   235;  Sherwood    v.   Duluth,  Mullen,  27  Minn.  78;  Parker  n.  Atchi- 

S'  Minn.    33;   Houghton's   Appeal,  43  son,  48  Kan.  574;  Harrison  t'.  ChicaRO, 

al.  35;  Kilmer  T.  People,  106  111.  539;  61  111.  459;  May  v.  Holdridge,  33  Wis. 

Chicago,  etc.,  R.  Co.  v.   People,  83  111,  93;  Dean  v.  Borchsenius,  30  Wis,  236; 

467 ;  People  v.  Brislin,  80  111,  423.  Emporia  v.  Bates,   16  Kan.  495;  Em- 

S.  Dowell    V.   Portland,    13  Oregon  porta  v.  Norton,  13  Kan.  569;  16  Kan. 

24S;  WaClerson  v.  Bradley,  43  Ohio  St.  236;  Tuttle  v.  Polk,  S4  Iowa  12;  Rav- 

456;   Spangler  v.  Cleveland,   35  Ohio  mond  u.  Cleveland,  43  Ohio  St.  531; 

St.  469.  Himmelmann  v.  Cofran,  36  Cal.  41 1  ; 

4.  Butler  II.  Toledo,  5  Ohio  St.  135 ;  Wood  i^.  Strother,  76CaI.  545;  State  r. 

Tallman  p.Janesville,  17  Wis,  71;  Cross  South  Orange,  46  N.  J.  L.  317;  How- 

*.  Milwaukee,  19  Wis,  509;  Dill  p,  Rob-  ard  Sav.  Inst.  t'.  Newark,  52  N.J.L.1; 

erts,  30  Wis.  178;  Dean  v.  Borchsenius,  Spencer  v.  Merchant,  125  U.  S.  345. 


>y  Google 


TAXA  TION. 


Fn>OMdlii|>. 


has  antecedent  power  to  render  the  objectionable  act  or  omission 
immaterial.*  But  it  cannot  so  validate  an  assessment  which  is 
so  fundamentally  defective  that  it  could  not  stand  under  the 
authority  of  prospective  legislation.* 

Where  an  aBsessroenl  which  has  be-  See  also  Bolton  v.  Cleveland,  35  Ohio 

come  a  lien  on  propertj'  is  set  aeide,  and  St.  319. 

a  reassessment  is  made,  the  lien  of  the  If  the   thing   which   is   omitted   and 

V  assessmenl  attaches  as  of  the  date  which  constitutes  the  defect,  be  of  si 


of  the  original  assessment.  Cadmus  -v 
FaBan,47  N.J.L.S49. 

Where  the  lirgt  assessment  is  void, 
the  legislature  may  itself  order  a  re- 
assessment. Matter  of  Van  Antwerp, 
56N.  Y.  261;  SUte  V.  Newark,  34  N, 
j.  L.  336. 

Where  the  former  proceedings 


void,  a 


had  under  an  u  neons  it  tutlonal     107 


:  that  the  legislature  might  bj 
prior  statute  have  dispensed  with  it,  or 
if  something  has  been  done,  or  done  fn 
a  particular  way  which  the  legislature 
might  have  made  Immaterial,  the  omis- 
sion or  irregular  act  may  be  cured  by  a 
subsequent  statute.  Cromwell  i>.  Mac- 
Lean,  I3J  N.  Y.  490 ;   Ensign  11.  Bane, 


law,  it  was  held  to  be  the  duty  of  tbi 

ment  under  a  remedial  act,  to  determine 
the  gross  amount  to  be  assessed  on  the 
basis  of  the  value  of  the  improvement, 
and  not  on  that  of  the  agreed  price 
under  the  void  contract.     Bingamon 


n,  133  N.  1 

N.  y.  339. 


An  a 


validating  a  void  ai 
if  constitutional,  makes  the  assessment 
valid  only  from  the  date  of  its  passage, 
so  that  pending  suits  brought  toenforce 
(he  tax  are  not  vacated  by  the  act. 
Reis  V.  Graff,  t,\  Cal.  86;  People  f, 
O'Neil,  51  Cal,  91  ;  People  v.  Kinsman, 
51  Cal.  92;  People  I'.  McCain,  51 
Cal.  360. 

If  the  Elate  constitution  prohibita 
retrospective  legislation,  defective  as- 
109;  In  re  Morewood  Ave.  (Pa.  1893),  sessments  may  not  thus  be  validated. 
38  Atl.  Rep.  133.  St.  Louis  v.  ClemenB,  51  Mo.  133. 

The  legislature  cannot  authorize  a  The  power  of  ratilication  rests  with 
second  assessment,  so  long  as  the  first  the  legislature,  and  the  city  council  may 
one  remains  In  force.  State  v.  Essex  not  exercise  it.  Meuser  i>.  Rlsdon,36 
Public  Road  Board,  51   N.  J.  L.  166.  Cal.  339 ;   Ruggles  v.  Collier,  43  vCo. 


Pittsburg,  147    Pa.    St.  3531    Travers' 
Appeal,  153  Pa.  St.  139;  Wilson's  Ap- 


But  if  the  first  assessment  Is  partly 
void,  a  reassessment  maybe  authorized, 
and  it  will  entirely  supersede  the  first 
one.    Dyer  ti.  ScalmaninI,  69  Cal.  637. 

A  reassessment  under  a  grant  of  au- 
thority from  the  legislature,  is  not  a 
reopening  of  a  judgment  by  which  a 
former  assessment  was  declared  invalid, 
and  proceedings  thereunder  restrained. 
Mills  v.  Charleton,  39  Wis.  400:  Em- 

Siria  V.  Bates,  16  Kan.  495 ;  State  v. 
ewark,  34  N.  J.  L.  336. 
1.  Chester  v.  Black.  133  Pa.  St. 
Schenley   v.   Com.,     36     Pa.    St. 


353  ;  Baltimore  v.  Porter,  18  Md.  384. 

But  where  the  work  of  an  improve- 
ment was  begun  under  an  Invalid  ordi- 
nance, and  during  its  progress  another 
ordinance  was  passed  curing  the  defect, 
and  all  the  work  was  done  in  conformity 
with  the  latter  ordinance,  It  was  held 
that  an  assessment  made  therefor  was 
valid,  St.  Louis  v.  Schoenemann,  c3 
Mo.  34S. 

It  has  been  held  that,  where  the  city 

has  no  power  to  improve  the  streets  at 

;     the  expense  of  property  owners,  when 

"~  '"iprovement  is  made,  the  legisla- 


._,   .. „..   --,-.,  -J -- —    -- the  property  alleged  to  be  bene- 

Rep.  304  ;0'Brianf.  Baltimore  County,  fited,  Bellevue  v.  Peacock  (Ky,  1890), 
51  iKa.  ic;  Newman  f.  Emporia,  41  13  S,  W.  Rep,  1043;  Meadville v. Dick- 
Kan. 583;  San  Francisco  v.  Certain  Real  son,  139  Pa.  St,  I, 

Estate,  43   Cat.  513;  Hlmmelmann  v.  3.  People   -v.    Lynch,    51    Cal.    ij; 

Moadley, 44Cal.  313;  Peoples. Ingham  Brady  ij. King, 51  Cal.  44;  Schumacker 

County,  30  Mich.  95;  TifTt  t>,  Buffalo,  v.  Toberman,  56  Cal.  508;  People  v, 

83  N,  Y.  304 ;  People  v.  McDonald,  6g  Saginaw  County,  36  Mich,  33 ;  Balti- 

N.  V,  363;  Matter  of  Sackett,etCT  Sts.,  more  v.   Horn,  36  Md.    194;   People  r. 

74  N.  Y.  95;  Dean  r.  Charlton,  33  Wis.  Brooklyn,  71  N,  Y.  49s;  Tlffl  i..  Buf- 

j9o;  Mills  V.  Charleton,  39  Wis.  400.  falo,  83  N.  Y.   304;  Dederer  v.  Voor- 
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8.  Colleetion  of  Aa«eaaments — a.  Demand. — It  is  a  reasonable 
condition  precedent  to  the  institution  of  proceedings  to  collect 
an  assessment,  that  a  demand  of  payment  shall  be  made,  in  order 
that  the  property  owners  may  have  notice  of  the  amounts  assessed 
against  them  respectively,  and  may  have  an  opportunity  to  pay 
the  same  without  further  expense,* 

b.  Personal  Liability. — The  validity  of  statutes  making 
local  assessments  liens  upon  the  lands  assessed  is  conceded  by  the 
authorities;  but  whether  or  not  such  assessments  maybe  made 
personal  charges  upon  the  owners  of  the  lands,  is  not  well  settled. 
There  are  many  cases  in  which  the  validity  of  statutes  creat- 
ing such  personal  liability  has  been  either  expressly  declared  or 
tacitly  recognized,  although  no  such  liability  will  be  implied;* 

ble».  Si   N.  Y.   153;  Shawnee  CounCj     amount   due,   and    chargeabie  to    the 
i>.  Carter,  i  Kan.  115.  propertv.     Dver  r.  Chase,  _i;i  Cal.  440; 

I.   Manice   v.   New  York,  8   N.  Y.     Schirtner  o.  Soyt,  54  Cal.  j8o. 
120;    Guerin   v.   Reese,   33   Cal.   ags  '        '  ■      ■•    >  ■      ■ 

Himnlelm»n  v.  Danos,  35  Cal,  441 
Golfneyi'.  Gough,  36Cal.  104;  llimrael 
mann  v.  Reay,  38  Cal.  163;  Himmel 
inann  %:  Hoadlev,44Cal.  213;  Himmel- 
mann  v.  Wooirich,  4^  Cal.  349;  Dyer  v 
Chase.  53  Cal.  440;   Whiting  v.  Town 


1  should    be  made  showing 
where,  when,  and  in  what  manner  the 
demand  was  made.  Guerin  v.  Reese,  33 
Cal.  H)i\  Himmelmann  v.  Hoadley,  44 
Cal.    313:    Himmelmann  v.  Reav,  38 
Cal.  163. 
...                „  a,  Nichols  V.  Bridgeport,  33   Conn. 
tend,  .i; 7  Cal.  51  q;   Potwin  v.  Johnson,  1S9;  60  Am.  Dec.  636;   New  London 
108111.73;  Gould  11,  Baltimore,  58  Md.  v.  Miller,  60   Conn.   113;    Hazzard   v. 
46;  S9  Md.  378.  Heacock,   39   Ind.   173;  Burlington   v. 
The  demand  may  be  made  by  any  Qiiick,  47  fowa  333;  Kendig  v.  Knight, 
person   authorized    by    law  to  receive  60  Iowa  39;  Tuttle  v.  Polk,  84  Iowa  13; 
payment.     Manice  v.  New  York,  8  N,  New  Orleans  v.  Wire,  30  La.  Ann.  joo; 
V.  i3o;  Guerin  v.  Reese,  33  Cal.  191.  Baltimore  v.  Howard,  6  Har.  A  J.  (Md.) 
The  agent  of  the  person  authorized  383;  Eschbach  r.  Pitts,  6  Md.  71 ;  Clem- 
to  collect  the  assessment,  mav  make  the  ens  v.  Baltimore,  16  Md.  »oS;  DaEhlell 
demand.   Himmelmann  v.  Wooirich,  45  -v.  Baltimore,  45  Md.  615;  Wolff  v.  Bal- 
Cal.  149.  tlmore,  49  Md.  446;  Moaler,  Baltimore, 
So  also,  may  a  contractor,  who  has  61  Md.  324;  Lowell   v.  Went  worth,  6 
assigned  the  contract  as  security  for  a  Cush.  (Mass.)  33i;  Lowell  v.  French,6 
loan,    since   the   title  remains  in   him.  Cueh.    [Mass.)    313;    Mancie   v.   New 
Foley  V.  Bullard,  97  Cal.  516.  York,  8  X.  Y.  120;   New  York  p.  Col- 
The  demand,  if  possible,  should   be  gate,  13  N.  Y.  141;  Bennett  v.  Buffalo, 
personal.     Manice  v.  New  York,  8  N.  17  N.  Y.  383;   Brewster  v.  Syracuse,  19 
v.  ijo;  Guerin  v.  Reese,   33  Cal.  391.  N.  V.  iiS;  People  v.  Hearing,  17  N.  Y. 
If  a  personal  demand  cannot  be  made,  30S;   Gilbert  i'.   Havemeyer,  1  Sand£. 
demand  should  be  made  of  the  agent  of  (N.  Y.JsoS;  Gouverneur  «.  New  York, 
the  person  assessed  ;  and  if  he  cannot  i    Paige   (N.   V.)  434;    Cummlng    v. 
be    found,  the   demand  may   be  made  Brooklyn,  11  Paige  (N.  Y.)  1:96;  Sharp 

Siblicly,    upon  the   premiseE  assessed,  v.  Speir,  4  Hill  CN.  Y.)  76;  Doughtv 

uerin  »/.  Reese,  33  Cal.  391;    Whiting  "-    -    -  "-       ■"   "■    ---     ---■-*- 

II.  Townaend,  57  Cal.  .sij.   In  the  latter 

case,  the  demand  should  be  BO  made  as  Bleecker  i'.   Ba'llou,  3  Wend.  (N.  Y.j 

to   be   heard  by  a  tenant  occupying  a  363;     McCullough     v.    Brooklyn,    33 

house  upon  the' lot  assessed.     Himmel-  Wend.  (N.  Y.)   458;   New  York,  etc, 

manni'.  Townsend,  49  Cal.  150.  R.   Co.  v.   Dunkirk,  65  Hun   (N.  V.) 

Where  the  assessment  is  to  be  col-  494;  Paterson  v.  Society,  etc.,  34  N.  1. 

lected  by  the  contractor,  and  more  than  L.  385;  Lefevre  v.  Detro'it,  3  Mich.  586; 

one  person  is  interested  therein,  a  de-  Northern  Libertlesi'.St.John's  Church, 

tnand  bv  one  Is  sufficient.     Gaffney  v.  13  Pa.  St.  104;  Ih  rt  Vacation  ofCentcr 

Gough,  36  Cal.  104.  St.,   IIS  Pa-  St.  347;    Hill  r.  Higdon,  5 

The  demand  should  be  for  the  exact  Ohio  St,  343;  67   Am.  Dec,  389;  Ernat 
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the  legislative  authority  therefore  must  be  clearly  expressed.* 
And  there  are  cases  in  which  such  statutes  have  been  declared 
unconstitutional  on  the  ground  that  they  authorize  the  taking  of 
private  property  for  public  uses  without  just  compensation.* 

In  jurisdictions  where  a  personal  liability  exists,  assumpsit  will 
generally  lie  to  collect  assessments.*  In  some  jurisdictions  col- 
lection may  be  made  by  distress  and  sale  of  personal  property 
under  a  municipal  warrant  ;*  but  this  remedy  is  cumulative,  un- 
less the  statute  in  terms  or  by  necessary  implication  abolishes 
assumpsit.^  The  payment  of  local  assessments  may  not  be  en- 
forced by  the  imposition  of  fines  and  penalties  by  the  munici- 
pality.* 

r.  Kunklc,  5  Ohio  St.  530;  Reeves  v.     nali,  16   Ohio  St.   375;   Harrtsburg  v. 
Wood  Couoly,  8  Ohio  St  333;  Creigh-     Segelbaum,  151  Pa.  St.  172. 
ton  t/,  Scott.  14  Ohio  St.  439;   Gest  v.        The  action  must  be  brought  against 
Cincinnati,  36  Ohio  St.  175;  Davidson     the  person  who   owned   the   property 
■'       "  ■  '■•  -  -  ....  .       ...^^^ 


when  the 


i  made.  Wolff 
e,49  Md.  446. 
assessment  is  necessary  to 
urt  jurisdiction.  Assumf- 
lie  lo  collect  from  a  property 
share  of  the  eipenle  of  an 
nt,  after  an  assessment  there- 
illegal  and 


ir  Orleans,  96  U.  S.  97  ;  Bermond- 
.   Ramsey,   L.  R.,  6   C.   P.   247; 

Pfumbstead    Board   of  Works   v.   In-  /\   vaiia 

goldby,  L.  R.,  8  Exch.  63,  174.  give  the  coi 

InMoaler.   Baltimore,  61   Md.  224,  jiV  will  not) 

the  Cburt  intimated  that  the  personal  owner  his  1 

liability  could   not  extend   beyond  the  improvemer 

value   of  property  assessed.     See  also  for   has   bei 

Taylor  u.  Palmer,  31   Cal,  340;  Seattle  void,  unlest 

V.  Yesler,  1   Wash.  Ter,   571 ;   Broad-  been  made, 

way   Baptist    Church    v.    McAtee,    8  Mich.  13S, 

Buih    (Ky.)   508;    8   Am.    Rep,    480;  4.  Haizard  u.  Heacock,  39  Ind.  171; 

Beaudry  r.  Valdez,  33  Cal.  369,  Baltimore  ;'.  Howard,  6  Har.&  J,  (Md.) 

1.  Gillis  T.  Cleveland,  87  Cal.  J14;  383;    Manice   v.  New  York,  8  N.  Y. 

McCrowell    r.  Bristol   (Va.   [893J,  16  120;  Bennett  v.  Buffalo,  17  N.  Y.  363; 

S.E.  Rep.  867;  Wilson  r.  Hall,  6  Ohio  Gilbert  v.   Havemeyer,  3    Sandf.    (N. 

Cir.  Ct.  Rep.  570;  Wolff  !>,  Baltimore,  Y.)    so6;    Slebbins    v.   Kay,   ji     Hun 

49  Md.  446;    VirginU   i>.  Hall,  96  III.  (N.  Y.)  589;Gouverneurn.  New  York, 

"      Philadelphia     v.     Merklee   {Pa.  1  Paige  (N.  Y.)  434;  Doughty  v.  Hope, 


Manistee  v,   Harley,  79 


a.  See  jB/ro,  this  title,  CoHstiimio*- 
alily. 

And,  where  this  Is  the  rule,  the  col- 
lector will  l>e  personalty  liable  for  dam- 
ages occasioned  by  a  sale  of  personal 
proporty  to  pay  such  assessments.  Hig- 
gins  V.  Ausmuss,  77  Mo.  35!, 

I.  Baltimore  v.  Howard,  6  Har.  &  J. 
tMd.j  383;  Eschbach  v.  Pitts,  6  Md,  71 ; 
Clemens  v.  Baltimore,  16  Md,  30S; 
Dashiel!  t>,  Baltimore,  4c  Md.  615; 
Wolff  r.  Baltimore,  49  Md.  446;  Low- 
ell V.  Wentworth,  6  Cfush.  (Mass.)  331; 
Lowell  V.  French,  6  Cush.  <Maes.) 
313  ;  New  York  v.  Colgatt 
140  ;  Litchfield  v.  McComb 
(N.  Y.)  388;  New  York,  etc,  R.  Co. 
Dunkirk,  65  Hun  (N,  Y.)  494;  Pater- 
ion  V.  Society,  etc,  24  N.  J.  L.  385 ; 
Northern  Libertiesi'.SLJohn'sChurcb, 
13  Pa.  St.  104  \  Hill  V.  Higdon,  ;  Ohio 
9t  343;  67  Am.  Dec.  089;  Ernst  v. 
Kunkle,  j  Ohio  St.  530;  Gest  t>.  Clncin- 


3  Den.  (N.  Y.)  353;  McCullough  1 
Brooklyn,  23  Wend,  (N.  Y.)  459; 
Tompkins  v.  Johnson,  75  Mich.  181. 

Only  the  property  of  the  owner  or 
occupant  at  the  time  the  assessment 
was  made,  can  be  sold  under  the  war- 
rant. The  property  of  a  subsequent 
occupant  cannot  be  sold,  although  he  is 
bound  by  a  covenant  with  the  owner, 
to  pay  the  assesBment.  Gouverneur  v. 
New  York,  3  Paige  (N.  Y.)  434. 

But  an  act  authorizing  the  collecting 
ofGcer  to  distrain  for  taxes  and  levies 
due  the  city  generally,  will  not  author- 
ize him  to  distrain  for  special  assess- 
ment for  street  improvements.     Green 


(Md.)  3S3. 

e.  Gridley  v.  Bloomington,  8S  111. 
554;  30  Am.  Rep,  566, 

Nor  do  statutes  providing  penalties 
for  the  non-payment  of  taxes,  apply 
to  local  assessments,  Hosmer  v.  Hunt 
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■  c.  Lien  on  Property — (i)  In  (J^w^ra/.— Statutes  delegating 
the  power  to  make  local  assessments  almost  invariably  make  them 
liens  upon  the  property  assessed,  or  authorize  the  municipal 
authorities  to  do  so  by  appropriate  legislation.  But,  in  the 
absence  of  legislative  authority,  no  such  lien  can  be  created  -^  and 
when  it  is  authorized,  it  exists  and  attaches  only  in  accordance 
with  such  terms  and  conditions  as  are  prescribed  by  the  statute 
creating  it.*  The  time  at  which  the  lien  attaches  is  dependent 
upon  the  statute  authorizing  it,  and  there  is  no  uniform  rule  in 
this  regard.'  In  many  jurisdictions,  such  liens  afford  the  only 
means  of  enforcing  the  payment  of  assessments.'*  And  where 
the  property  owners  are  made  personally  liable  for  the  amounts 
assessed  against  them  respectively,  such  amounts  may  neverthe- 
less be  made  liens  on  their  property.'  The  lien  may  be  created 
for  the  benefit  of  the  contractor  who  performs  the  work,  when  he 
looks  to  the  assessment  for  his  pay.* 

It  is  competent  for  the  legislature,  by  prospective  enactment,  to 
give  such  liens  precedence  to  prior  mortgages  and  other  incum- 
brances,^ but  such  precedence  will  not  be  implied  when  thcstat- 


DralnageDUt^iMlII.317;  unlcBssuch  or  when   the  eBtimale  is  made,  Jones 

statutes  are  expresBly  made  applicable  ■o.  Schulmejer,  jg  Ind.  119;  Langedale 

thereto.     Bothwtll  v.  Millikan,  104  Ind.  v.  Nicklaus,  3S  Ind.  1S9.     And  it  mav 

161;  Maple  f.  Beltzhoover  (Pa.  iSSgJ,  even  relate  back  to  the  date  of  the  order 

18  Atl.  Rep.  650 ;   Smith  v.  Kingston,  for  the  Imppovement,  Blackie  v.  Hud- 

110  Pa.  St.  357.  son,  117  Mass.  iSi ;  or  to  the  date  of  the 

1.  Philadelphia  v.  Greble,  38  Pa.  St.  petition  for  the  improvement.     Chaney 

339;  Allegheny  Cit^'e  Appeal,  41   Pa.  i-.  State,  m8  Ind.  494. 

St   60;  Mauch   Chunk  v.    Shortz,  61  1.  Carlin  t'.  Cavendcr,  56  Mo.  386; 

Pa.  St.  399;  McKeesport  I',  Fidler,  147  St.  LouU  v.  BresEler,  56  Mo.  550;  Sel- 

Pa.  St.  5W;  Meadville  v.  Dickson,  1:9  t>ert  v.  Copp,  6a  Mo.  183 ;  Louisiana  v. 

Pa.  St.  \\   Heine  v.  Levee  Com'ra,  19  Miller,   66  Mo.  467;   Higgina  i^.  Aus- 

Wall.  (U.  S.)  655.  mu6B,  77  Mo.  351;    Clinton  v.   Henry 

S.  Lyon   T.   Alley,    130   U.    "  "  .      -..   .  ^.      , 

Mix  V.   Ross,  57  111.  Ill;  Hen 
V.  Pittsburgh,  IIS  Pa-  S'.  78;  Philadel- 
phia V.  Tryon,   35   Pa.   St.  400;   Haw- 
thorne  *.   East   Portland,    13   Oregon  ainy. 
»7i ;  Creighton  v.  Manson,  37  Cal.  613.  E.  Burlington  ti.  Quick,  47  Jowa336; 

S.  The  Tien  may  attach  at  the  date  of  Kendig  v.   Knight,  60  Iowa  39;    Mus- 

the  tiling  of  the  report  of  the  commis-  catine  v.  Chicago,  etc.,  R,  Co,  79  Iowa 

sioners,    State   i>.   ^Etna   L.   Ina.  Co.,  645;  New  London  v.  Miller,  60  Conn. 

117  Ind.  251  ;  or  at  tlie  date  of  the  con-  113;  Eachbach  d.  Pitta,6  Md.  71;  Moale 

flrmatlon  of  such  report,  Dowdney  v.  v.  Baltimore,  61  Md.  114;  Douglass  v. 

New  York,  54  N.  Y.  186 ;  or  upon  the  Cincinnati,  ag  Ohio  St.  165. 

filing  of  the  assessment,  diagram,  war-  6.  Emery   v.   Bradford,  39  Cal,  75; 

rant,  and  s\torn  return  of  demand  of  Himmelmann  i'.Carpentier,47Cal.4a; 

payment  with   the    superintendent   of  Dorland  f.  McGlynn,  47  Cal,  50. 

streets.    Himmelman  v.  Danos,  35  Cal.  But  he  may  lose  his  right  to  a  lien,  by 

441.     And  in  such  case,  it  matters   not  not  performing  the  work  according  to 

that  the  property,  or  a  portion  of  it,  is  the  terms   of  the   contract.     Brady  v. 

disposed  of  between  the  letting  of  the  Burke,  90  Cal,  i, 

contract  and  the  attaching  of  the  lien,  7.  Provident  Sav.  Ins,  v,  Jersey  City, 

Dougherty    *,    Miller,    36    Cal.     S3;  113  U,  S.  506;  Howell  n.  Essei  County 

Chaney  v.  State,  it8  Ind.  494.     It  may  Road  Board,  3a  N.  J.  Eq.  671 ;  Trus- 

attach  when  the  aggesstnent  is  made,  tees  o(  Public  Schools  *.  Trenton,  30 

Douglassc.Clnclnnati,290hioSt.  165;  N.    J.    Eq.    667;    Trustees  of   Pubuc  - 
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ute  gives  a  lien  but  is  silent  as  to  priorities.*  Nor  will  it  be  con- 
strued to  apply  to  mortgages  or  other  incumbrances  in  favor  of 
the  state,  unle^  such  is  plainly  the  intent  of  the  legislature.* 

(2)  Enforcement. — Notwithstanding  the  existence  of  the  lien,  a 
municipal  corporation  may  not  without  suit  sell  the  land  to  pay 
the  assessment,  unless  authority  to  do  so  is  delegated  by  statute,* 
and  a  delegation  of  power  to  sell  land  for  the  payment  of  general 
taxes  does  not  confer  authority  to  sell  it  to  pay  local  assessments.^ 
Nor  is  such  power  to  be  inferred  from  a  provision  in  the  charter 
that  collection  shall  be  enforced  as  the  city  may,  by  ordinance, 
provide.*  But  where  a  lien  exists  and  there  is  no  mode  of  collect- 
ing assessments  provided  by  statute,  the  power  to  collect  may  be 
exercised  by  foreclosure  proceedings  in  a  court  of  equity."  If 
the  lot  is  owned  by  two  or  more  persons,  the  decree  of  foreclosure 
should  be  against  the  interests  of  all ;'  and  if  the  assessment  is 
upon  several  lots,  a  decree  should  state  the  amount  of  the  lien 
upon  each  lot,  and  should  order  the  sale  of  each,  or  of  so  much 
thereof  as  is  necessary  to  satisfy  the  charge  against  it.  It  is 
error  to  charge  one  of  the  lots  with  the  aggregate  of  the  assess- 
ment.^ Proceedings  to  create  and  enforce  such  liens  must  be  in 
strict  accord  with  the  statutory  provisions  on  the  subject,  other- 
wise they  will  be  invalid." 

d.  Who  May  Collect. — Public  improvements  may  be  made 
by  municipalities  at  their  own  expense,  and  in  such  cases  assess- 

SchooU  V.  Shotwelt,  45  N.  J.  Eq.  106;  Sometimes   it  is  provided  by  statute 

Matter  or  Drdnage  DlsL,  28  La.  Ann,  that  the  lien  shall  be  forecloeed  In  the 

;  Dale  -v.  McEvew,  a  Cow.  (N.  Y.J  same  manner  as  if  it  were  a  mortgage. 

■  ■■     ■           " "  Norwich    v.    Hubbard.  11  Conn.  588; 

New  Haven  v.   Fair   Haven,    etc.,  R. 

age   Com'™,    134   Hi.  384;   Keating  v.  Co.,  38  Conn.  433;   9  Am.  Rep.  399; 

Craig.  73  Mo.  507.  Waterbury  -o.  Schmitz,  58  Conn.  53J. 

I.  StaW  V.   JEAati   L.  Ins.    Co.,  117  T.  Clar£  v.  Porter,  53  Cal.  409;  Dig- 

]nd.  2i;i.  gins  f.  Rea/,  54  Cat.  5J5. 

3.  Trustees  of  Public  Schools  -  -  ■  -.  ■■ 
Trenton,  30  N.J.  Eq.  667;  Matter  ■ 
Drainage  Dist,  38  La.  Ann.  513.  In  schm'idt  v.  Cavender,  3  Mo.  App.  568. 
the  tatter  case,  it  was  also  held  that  Upon  the  foreclosure  of  a  lien  for  a 
general  taxes  due  a  city  are  entitled  to  drainage  assessment  upon  a  railroad.  It 
the  same  rank  aa  Incumbrances  in  favor  is  proper  to  decree  a  sale  of  that  portion 
of  the  state.  of  the  road  within  the  drainage  district. 

5.  Paine  o.  Spratley,  5  Kan.  535;  Wabash,  etc.,  R.  Co.  -v.  Drainage 
Leavenworth   v.    Lainc,  6  Kan.    374;     Com're,  134  III.  3S4. 

Merrlam  v.  Moody,  15  Iowa  163;   Mc-  Where  the  property  assessed  belong* 

Inerny  v.  Reed,  33  Iowa  410;  Sharp  ii.  to  the  public,  payment  should  be  en- 

Speir,  4  Hill(N.  Y.)76;  Allen*.  Gal-  forced    by    mandamus    to    (he    public 

veston,  51  Tex.  301.  authorities,   after    judgment,*   and   not 

4.  Sharpi'.  Spelr,  4  Hill  (N.  Y.)  76;  by  sale  of  the  property.  Com'rs  of 
Allen  I'.  Galveston,  51  Tex.  303.  Highways   ti.   Drainage    Com'rs,    IJ7 

B.  Merrlam  -v.  Moody,  33   Iowa  163;  III.  581. 

Polne  V.  Spratley,  j  Kan.  515.  9.  Cretghton  f .  Manson,  27  Cat.  613 ; 

6.  Mclnemy  v.  Reed,  33  Iowa  410;  People  v.  Reay,  »  Cal.  423;  Staples  1: 
Merrlam  v.  Moody,  25  Iowa  163;  New  Fairohild,  3  N.  Y.  41 ;  Scott  v.  Brack- 
York  -u.  Colgate,  12  N.  Y.  140;  Paine  ett,  89  Ind.  413;  Chicago  v.  Wright,  33 
•V.  Spratley,  5  Kan.  523;  Allen  *.  Gal-  IH.  192  ;  Reilly  v.  Philadelphia,  60  Pa. 
TCBton,  ji  Tex.  302.  St.  467;  Lyon  v.  Alley,  130  U.  S.  177. 
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ments  arc  made  and  collected  by  them  for  their  own  benefit.* 
But  it  is  frequently  provided  that  the  contractor  shall  look  only 
to  assessments  on  the  property  benefited  for  his  compensation* 
Where  this  method  is  adopted,  it  is  customary  to  issue  special 
tax  bills  against  the  property  assessed  and  deliver  them  to  the 
contractor  in  payment  for  the  work.  The  contractor  is  in  many 
cases  authorized  to  collect  such  assessments  by  suit  in  his  own 
name;'  in  others,  the  action  may  be  brought  in  the  name  of  the 
city  for  the  use  of  the  contractor,*  and,  under  some  charters,  the 
action  may  be  brought  either  in  the  name  of  the  city  or  of  any 
person  to  whom  payment  has  been  directed.* 

1.  See  supra,  this  title,  Time  of  As-  If  the  city  has  no  authoritj  to  make 

sessmenl.  assessments  upon  property,  it  will  be 

3.  In8uchcasee,iftheclty  authoritiec  liable  to  the  contractor,  Maher  v.  Chi- 
act  in  good  Taitti,  the  contractor  has  no  cago,  38  111.  166;  Louisville  t:  Nevin, 
remedy  against  the  city  for  a  failure  of  10  Bush  (K^.)  549;  19  Am.  Rep.  78; 
the  assessment  or  a  deflciency  therein,  Craycraft  v.  Selvage,  10  Bush  (Kj-.) 
New  Albany  r,  Sweeney,  13  Ind.345;  696;  or  if  the  city  exempts  property 
Chicago  V.  People.  48III.416;  Ruppert  which  would  otherwise  be  liable  to  aa- 
». "Baltimore,  13  Md.  1S4;  Whalen  v.  sessment,  it  will  be  liable  to  the  con- 
La  CroBse,  16  Wis.  171;  Finney  v.  tractor  for  any  deficiency  arising  by 
Oahkosh,  iS  Wis.  209 ;  Fletcher  v.  reason  of  such  exemption.  Chicago  v. 
Oahkosh,    18    Wis.    txi;    Kearny-    v.  People,  56  111.  327. 

Covington,  i  Mete.  (Ky.)  339;  Good-  Where,  in  such  case,  property  i%  sold 
rich  V.  Detroit,  t2  Mich.  2^9;  Second  for  the  collection  of  delinquent  aasess- 
Nat.  Bank  v.  Lansing,  25  Mich.  107;  ments,  and  is  bid  in  by  the  citv,  it  does- 
Hunt  V.  Utica,  18  N.  Y.  442  ;  Swift  v.  not  thereby  become  liable  to  the  con- 
Williamsbur^h,  24Barb.  (N.  Y.)427;  tractor  for  "the  amount  due  on  the  tax 
Creighton  r,  Tolede^  18  Ohio  St.  447;  bill,  but  holds  the  bill  as  a  trustee  for 
but  if,  through  the  fault  of  the  city,  his  t>enefit,  and  is  liable  only  in  case  it 
the  contractor  loses  his  remedy  against  should  sell  the  tax  bill  or  collect  the 
the  lot  owners,  the  city  will  be  liable  to  amount  due  on  it  from  the  owner  of  the 
him,  Kearney  v.  Covington,  1  Mete.  lot.  Finney  v.  Oshkosh,  18  Wis.  109; 
(Ky.l339;l-eavenworthi'.  Mills,6Kan.  Lovell  v.  St.  Paul,  10  Minn.  290. 
sSS;  Morgan  u.  Dubuque,  28  Iowa  S7^;  3.  Hill  v.  Higdon,  5  Ohio  81.243; 
Beard  !■.  Brooklyn,  31  Barb.  (N,  V.)  67  Am.  Dec,  j8g;  Northern  Ind.  R.  Co. 
141;  Newcomb  Ti.  Police  jury,  4  Rob.  ti.  Connelly,  10  Ohio  St.  159;  Crvigh- 
(La.)  233;  O'Brien  Ti.  Police  Jury,  2  ton  v.  Scott,  14  Ohio  St,  438;  Van 
La.  Ann,  355 ;  Michel  i'.  Police  Jury,  3  Sickle  »,  Btlknap,  119  Ind.  ecS;  Sims 
La.  Ann.  123;  Michel  v.  Police  Jury,  9  v.  HineE  (Ind.  1S90),  23  N.  E.  Rep.  stsi 
La,  Ann.  67;  unless  the  city  is  pro-  Taylor  v.  Palmer,  31  Cal.  340;  Hen- 
hibited  by  charter  from  incurring  drlck  v.  Crowley,  31  Cal.  471;  Emery 
such  liability.  Craycraft  v.  Selvage,  10  v.  San  Francisco  Gas  Co.,  18  Cal.  345; 
Bush<Ky.)  696.  So.  also,  if  it  collects  Chambers  v.  Satterlee,  40  Cal.  497; 
tha  asBCBsmenta  and  misappropriates  Dyer  v.  North,  44  Cal.  157 ;  Benn«tt  v. 
the  proceeds.  Chaffee  v.  Granger,  6  Seibert  (Ind.  1893),  35  N.  E.  Rep.  35. 
Afich.  651;  Lansing  v.  VanGorder,  TTie  action  may  also  be  brought  by 
14  Mich.  456.  the  assignee  of  the  contract.     Bmst   i; 

If  the  portion  of  the  cOEt  of  an  im-  Kunkle,  5  Ohio  St.  j20. 

provement  which  is  assessed  upon  prop-  4.  New  Orleans  v.  Wire,  20  L.a.  Ann. 

erty,isin(xcesaofthemaximum which  500;  Gest   v.  Cincinnati,  26  Ohio  St. 


nay,  by  law,  be  so  assessed,  the  city  275;  St.  Louis  v.  Clemens,  36  Mo.  468; 
will  b*  liable  to  the  contractor  for  such  St.  Louis  v.  DeNoue,  44  Mo.  136 ;  Kan- 
excess,  Cincinnati  v.  Diekmeier,  31  sas  City  i>.  Rice,  89  Mo.  685;  Philadel- 
Ohio  St.  343 ;  unless  the  contractor  ex-  phia  v.  Meighan  (Pa,  1894),  2S  All. 
pressly  agrees  to  look  to  the  assess-  Rep.  304;  Philadelphia  v.  Wistar,  3; 
ment  for  his  compensation  at  his  own  Pa.  St.  427 ;  Rellly  v.  Philadelphia,  60 
risk.  Welker  v.  Toledo,  18  Ohio  St.  45* ;  Pa.  St.  467. 
Creighton  v.  Tolado,  18  Ohio  St.  447.  e.  Burlington  v,  Q^ick,  47  Iowa  323; 


>y  Google 


TAX  A  TION. 


Whatever  may  be  the  rule  as  to  parties  plaintiff  in  suits  to  col- 
lect  such  assessments,  it  is  necessary  to  make  all  the  owners  of 
property  against  which  it  is  sought  to  enforce  a  lien  parties  de- 
fendant, as  the  decree  will  not  bind  owners  who  are  not  in  court,* 

e.  Pleadings. — In  proceedings  to  enforce  an  assessment,  the 
assessment  ordinance  should  be  pleaded,  together  with  all  the 
preliminary  matters  necessary  to  render  such  ordinance  valid.* 
All  matters  and  acts  made  essential  to  the  validity  of  the  assess- 
ment by  the  legislature,  should  be  alleged  in  the  pleadings  and 
proved  if  denied.* 

/.  Evidence. — In  proceedings  to  collect  an  assessment,  the 
assessment  roil  introduced  in  evidence  establishes  a  prima  facie 
case  for  the  plaintiff.^  So,  also,  the  assessment  warrant  and  dia- 
gram with  an  affidavit  of  demand  and  non-payment  have  been 
declared  to  constitute  prima  facie  evidence  of  the  plaintiff 's  right 

Tuttle   Ti.   Polk,   84   Iowa   i»;  Ge«t  o.  Whiting   ».    Townsend,   57   Cal.  515; 

Cincinnati,  a6  Ohio  St.  275.  Richardson  v.  Tobin,  45  Cal.  30. 

1.  Hancocks.  Bowman,  49  CaL  4131  But  it  is  doubtful  if  Che  legislature 

Clark  f.  Porter,  53  Cal.  409;  Digging  has  power  to  dlBpensenith  the  pleadine 

f.  ReBj,^4  Cal.  535;  Harney  v.  Apple-  of  facta,  'the  absence  of  which   would 

gate,  57  Cal.  105 ;  RoUnson  v.  Merrill,  rendsr  the   assessnient  null  and  void. 

87   Cel.   II-,    Mayo  :>.  Ah  Loy,33  Cal.  Louieville  i*.  Cochran,  83  Ky.  t<;. 

477;  91  Am.  Dec.  595;  St.  Louis  o.  De-  If  a  two-thirds  vote  of  the  aldermen 

Noue,  44  Mo.  136.  is  required.  It  should  be  alleged  that  the 

When  a  lot  owner  dies  after  the  pa»-  ordinance  was  pasted  by  such  vote, 
sage  of  the  resolution  of  intention  to  Wood  v.  Galveston,  76  Tex.  136. 
improve  the  street,  it  is  not  necessary  S.  Himmelman  v.  Danoa,  35  Cal. 
to  make  his  personal  representatives  441;  People  ■v.  Clark,  47  Cal.  456;  San 
parties  defendant  in  an'  action  brought  Francisco  v.  Eaton,  46  Cal.  100;  Him- 
to  foreclose  the  lien  of  an  assess-  melmann  i>.  Townsend,  49  Cal.  ico; 
ment  upon  property  belonging  to  the  Miller  v.  Mayo,  S8  Cai.  j68;  Van 
estate  pending  settlement  thereof;  Che  Sickle  v.  Belknap,  lia  Ind.  J58;  John- 
heirs  and  devisees  are  the  only  ne-  son  v.  Ferrell  (Ky.  1M6),  i  S.  W.  Rep. 
cessary  parties.  Phelan  -d.  Dunne,  71  413,  541;  Wood  v.  Galveston,  '76 
Cal.  319.  Tex.  136. 

Neither  is  a  trustee  a  necessary  party;  The    defendant's   ownership   of   the 

if  the  beneficiary  be  made  a  party,  it  property  upon  which  the  lien  is  sought 

will  be  sufficient.     Keating  v.  Craig,  73  to  be  foreclosed,  should  l>e  alleged  and 

Mo.  joi.  proved  as  alleged.     Santa  Barbara  v. 

3.  Onnsbvw.  Louisville,  79  Ky.  197;  Huse,  51   Cal.  217;  People  v.  Doe,  48 

Johnson  -D.  i^erreil  ( ICy.  1886),  i  S.  W.  Cal.  560 ;  Himmelmann  v.  Spanagel,  39. 

Rep.  411,  S41;  Sands  v.  Hatfield  (Ind.  Cal.  389;  New  London  v.  Miller,  80 

1893),  34  N.  E.  Rep.6s4.  Conn,  112. 

Thisis tnie.notwithslandlngastaCute  It  is  sufficient  lo  plead  all  the  acts. 

directing    the  ceurts   to  take  judicial  done  by  the  municipal  officers,  and  all 

notice   of  the  ordinances  of  the  city,  the  facCs  necessary  to  show  their  author- 

iohnson  v.  Ferrell  (Ky.  1886),  i  S.  w.  ity.    Their  proceedings  need  not  be  set 

Lep.  413,  541.     But  it  is  sufficient  to  forth  in  detail.     Van  Sickle  f.  Belknap, 

allege  the  substance  of  the  ordinance  139  Ind.  558;  Waterbury  v.  Schmitz, 

and  Chat  it  was  duly  passed.     The  fact  58  Conn.  513. 

that  the  ordinance  was  passed  is  not  a  t.  Chicago  v.  Sherwood,  104  III.  549; 

conclusion  of  iaw.     Heman  f.   Payne,  McAuley  v.  Chicago,  33  111.  563;  Mat- 


7  Mo.  App.  481;  Eyerman  v.  Payne,  ter  of  Merriam,  84  N.  Y.  596;  Jenkins. 

8  Mo.   App.  73;  Johnson    v.  Ferrell  -v.  Stetler,  118  Ind.  275.  See  alsojK/— 
(Ky.  1886),  1  S.  W.  Rep.  541.  this  title,  Refort  of  Cemmfsiionei 

Tliematterof  pleading,  in  such  casea,  Cenfirmatian  of  Refort  amd  Ais 


37  Mo.  App.  481;  Eyerman  v.  Payne,     ter  of  Merriam,  84  N.  Y.  596;  Jei 

38  Mo.   App.  73;  Johnson    u.  Ferrell     v.  Stetler,  118  Ind.  275.  See  alsoj) 
(Kj.  1886),  1  S.  W.  Rep.  541.  this  title,  Refort  of  Commiaaioni 
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to  recover.*  Under  some  charters,  special  tax  bills  in  regular 
form  are  ma,de  prima  facie  evidence  of  the  liability  of  the  prop- 
erty owners  named  therein  *  The  acceptance  of  the  work  by 
the  municipal  authorities  as  having  been  performed  according  to 
contract  is,  in  the  absence  of  proof  of  fraud,  strong  evidence  of  its 
completion  and  the  manner  in  which  it  was  done.* 

g.  Defenses.^ — It  may  be  stated  as  a  general  proposition  that 
a  property  owner  should  have  an  opportunity  at  some  stage  of 
the  proceedings  to  make  a  defense,  if  he  has  one,*  and  charters  are 
so  widely  variant  that  no  general  rule  can  be  stated  as  to  defenses 
which  are  available  in  a  suit  to  collect  an  assessment  and  those 
which  must  be  made  earlier,  except  that  the  defendant  may  in  such 
suit  interpose  any  valid  defense  which  he  has  had  no  previous 
opportunity  to  make.*  It  is,  as  a  rule,  no  defense  that  the  work 
was  not  done  in  accordance  with  the  terms  of  the  contract,  if  it 
has  been  accepted    by  the  proper  authorities,*  but  it  may  be 

1.  DorUnd  f .  McGIj'nn,  47  Cal.  47;  council.     Scranton  v.  Jermjn,  156  Pa, 

Himmelman  -v.  Danes,  35  Cal.  441;  St.  107. 

Burke  v.  Turney,   54   Cal.   486;   Him-  6.  Fbbb  v.   Seehawer,  60   Wis.  5J5; 

melman    v.    Carpentfer,    47    Cal.   42;  Emery  v.  Bradrord,  39Cal.  75;  Cochran 

Douehertj'   ii.  Harrison,  54  Cal.  438;  u.    Collins,    39    Cal.    130;    Dixon    v. 

Stockton  v.  Creanor,  45  Cal.  643;  Fan-  Detroit,  86  Mich.  516;  Motz  c.  Detroit. 

ning  V.  Levieton,  93  Cal.  1S6.  16  Mich,  514;  State  v.  ]eTsej  City,  29 

3,  St,  Louis  V.  Oeterg,  36  Mo.  456;  N.  I.  L.  441;  Munictpalitr  No.  3  v. 
St.  LouU  V.  Coona,  37  Mo.  44;  Si.  Guillotte,  14  La.  Ann,  395;  Ricketts  v. 
Louis  T.  Armstrong,  38  Mo.  39;  Shee-  Hyde  Park,  8^  111.  110;  Murray  i'. 
han  V.  Gleeson,  46  Mo.  100;  Neenan  v.  Tucker,  10  Bush  ( Ky.)  240 ;  Hende'raon 
Smith,  60  Mo.  393;  Selbert  r.  Allen,  v.  Lambert,  14  Bush  (Ky.)  34;  Wliit- 
61  Mo.  4S3;  Creamer  «.  Allen,  3  Mo.  fleld  v.  Hippie  (Ky.  18S9),  13  S.  W. 
App.   545 ;  Grimm   v.  Shickle,  4   Mo.  Rep.  50. 

App.  585;  Schultze  v.  DeMenlt,  4  Mo.  Where   the   contractor   receives   tax 

App.  59s;  Stifel  i^.  Dougherty,  6   Mo.  bills    in    payment    for    work,   a    sub- 

App.  441 ;  Waud  v.  Green,  7  Mo.  App.  atantlal   compliance  with  the  contract 

8s;  Seibertf.  Tiffany,  8  Mo.  App.  37;  is   auffident    to    warrant     a    recoverv 

Perkincon   v.   Partridge,   7   Mo,  App.  thereof,  Pittsburgh  w,  McConnell,  130 

5S1;  Galbreath    v.    Newton,    30    Mo.  Pa.  St  463;  Erie  !■.  Butler,  no  Pa.  St. 

App.  380.  374  ;   Watson   v.  Philadelphia,  93   Pa. 

8.  Municipality  No.  1  v.  Guillotte,  14  St.  ui;  Herrlsburg  v.  Baptist,  156  Pa. 

La,  Ann.  395;   Ifniery  v.   Bradford,  39  St.  536;  but  where  there  is  no  pretense 

Cai,  75;  Shepard  v.   McNeil,  38   Cal.  that  all  the  work  provided  for  in  the 

73;  Dinon  V.  Detroit,  86  Mich.  516.  contract  has  been  done,  a  city  cannot, 

And  It  has  been  held  to  be  conclusive  by  accepting  a  portion  of  It,  bind  lot 

In  such  action,  as  the  property  owner's  owners  to  the  payment  of  asaesamenti 

remedy  is  an  appeal  from  the  decision  therefor.     Henderson   ti.   Lambert,   14 

of   the   city    authorities.     Cochran   v.  Bush  (Ky.)  34. 

Col  Una,  39  Cal.  139;  Emery  v.   Brad-  And    where  the   work  is  not   com- 

ford,  39  Cal.  75.                      '  pleted   within   the  time   specified,  and 

4.  See  supra,  this  title,  Constitution-  the  council  refuses  to  extend  the  time, 
ality — Notice.  there  can  be  no  valid  assessment  mad« 

6.    Stockton    V.    Creanor,    45    Cal.  therefor,  notwithstanding  the  contractor 

643;   St.   Louis  V.  Rlcheson,   76   Mo.  goes  on  and  completes  the  job.     Mappa 

470;   Murdock  v.  Cincinnati,   44   Fed-  v.  Los  Angeles,  61  Cal.  309. 
Rep,  7^.  But  it  has  been  held  that  where  the 

The    Builiclencj    of  the   petition  by  work  was  Imperfectly  done,  a  property 

property  owners  may  not  be  called  In  owner   sued   on   a   special   tax   bill   ja 

question  In   such   action,    as  that  is  a  entitled  to  have  his  damage,  on  account 

matter  to  be  determined  by  the  common  of   the    imperfection,    deducted    from 
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shown  in  defense  that  no  valid  contract  was  made.*  If  the  con- 
tract is  let  for  a  price  so  grossly  extravagant  that  it  amounts  to  a 
fraud  upon  property  owners,  this  may  defeat  the  assessment.* 
If  a  portion  of  the  work  for  which  an  assessment  has  been  made 
was  done  by  private  individuals  on  their  own  responsibility,  the 
assessment  is  liable  to  be  defeated.^  And  if  an  assessment  is 
illegal  in  part,  it  is  invalid  as  a  whole,  unless  the  illegal  part  can 
readily  be  separated  from  that  which  is  legal.*  In  one  jurisdic- 
tion it  is  a  good  defense  that  the  assessment  was  made  for  re- 
pairs and  not  for  an  original  improvement."  Local  assessments 
being  a  species  of  taxation,  a  property  owner  has  not,  as  a  rule, 
the  right  to  set  off  damages  occasioned  by  the  wrongful  act  of 
the  contractor,*  although  there  are  cases  in  which  such  right  has 
been  recognizee!.^  It  is  a  fatal  objection  to  an  assessment  that  it 
is  for  the  improvement  of  a  street  which  has  never  been  laid  out 
or  dedicated  to  the  public." 

9,  Bwnfldiea — a.  Appeal. — City  charters  usually  provide  that 
aggrieved  property  owners  may  appeal  from  the  decisions  of  assess- 
ing officers  to  a  court  of  justice,  the  city  council,  the  board  of 
public  works,  or  some  other  body  constituted  a  tribunal  of  review, 
and  a  failure  to  appeal  in  due  time  is  a  waiver  of  all  objections 
which  are  reviewable  on  such  appeal.® 

the   chai^  against  him  In  such  tas  the  lots  to  be  aBGessed,  Is  no  defense 

Ult.    Ejermann  v.  Zeppenfeld,  6  Mo.  in  an  action  against  other  lot  owners  to 

App.581.  collect   the   aEBettmeDL    The  contract 

And    the  damage    arising  from  the  should  be  attacked  In  a  direct  proceed- 

non  •  compliance    with     the    contract  ing.    Hlmmelmann  i>.  Hoadlej',  44  Cal, 

should    not    be    distributed    fro    rata  313;  Nolan  v.  Reese,  32  Cal.  484. 

among  all  those  assessed.     Each  person  S,  Creole   v.   Chicago,   56   IM.  413( 

injured  has  a  right  to  have  the  special  Chicago  v.  Burtice,  34  111.  i&). 

injury   done  him   deducted    from    the  4.  Dorland  v.  Bergson,  78  Cal.  637; 

"  Walker   v.    District    of   Columbia,    6 

MackeT  (D,  C.)  353, 

B,  Wistar  V.  PhiUdelphia,  80  Pa.  St 

Manning  v.  Den,  90  (^al.  ^10;  Dean  v.  ^05:   31    Am.  Rep.   Ill;   Hammett  v, 

Borchsenius,  30  Wis.  336.  Philadelphia,  65  Pa.  St.  146 ;  Extension 

But  an  omission  to  approve  the  con-  of  Hancock  St.,  18  Pa.  St.  36 ;  Greens- 
tractor's  bond,  will  notdefeat  an  assess-  burg  v.  Laird,  13S  Pa.  St.  533;  Harris- 
merit  for  the  work  done  bj  him,  Miller  burg  V.  Segelbaum,  1^1  Pa.  St.  173; 
V.  Mayo,  88  Cal.  568.  Boyer  v.  Reading,  151  Pa.  St.  185. 

>.  Mntterof  Livingston,  131  N.Y.  94.  6.  Sims  v.  Hines  (Ind.  1890),  33  N. 
See  also  Matter  of  Leake,  etc..  Orphan  E.  Rep.  515;  Himmelmann  f.  Sp ana- 
Home,  93  N.  Y.  1 16;  Matter  of  Righter,  gel,  39  Cal.  389 ;  Apperson  v.  Memphis, 
93  N.  Y.  111.  3  Flip.  (U.S.)  363. 

Where  property  Is  damaged,  rather  T.  New  Orleans  ».  Wire,  ao  La,  Ann. 

than  benefited,  by  an  improvement,  it  500;   St.  Joseph  v.   Anthony,   30   Mo. 

has  been  held  that  this  may  be  shown  537;  St.  Louis  v.  Clemens,  36   Mo.  467. 

In   defense,  as  an  assessment  for  such  s.  Allegheny  Citv  v.  McCaffrey,  131 

improvement  would,  under  the  circum-  Pa.  St.  137;  Philadelphia  ii.McPherson, 

itances,   be   fraudulent.    Foss  v.  Chi-  140  Pa,  Si.  j ;  Philadelphia  ii.  Ball,  147 

cago,    c6   111.   354.     But,   on  the  other  Pa.  St.  143. 

hand,  ft  has  been  held  that  this  is  no  A  mere  Irregularity  In  the  proceed- 

defense  in  an  acUon  to  collect  the  assess-  ings  to  open  the  street,  will  not  defeat 

ment.     Keith  v.  Bingham,  100  Mo.  300,  the  assessment.     Den  v.  Carron,  36  N. 

A   fraudulent  side  contract   by   the  J.  L.  338. 

contractor  with  the  owners  of  some  cf  •,  Ferguson  v.  Stamford,  60  Conn. 
S71 
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b.  Certiorari. — Assessment  proceediags  are  of  a  judicial 
character,  and,  in  the  absence  of  a  statutory  substitute  for  such 
remedy,  the  record  may  be  removed  into  a  court  of  justice  by 
the  common-law  writ  of  certiorari  for  the  purpose  of  testing  the 
validity  of  the  assessment.* 

c.  Equitable  Relief — (i)  In  General. — Where  a  property 
owner  has  just  ground  for  relief,  but  has  no  adequate  remedy  at 
law,  as  where  the  matters  complained  of  do  not  appear  in  the 
record  of  the  proceedings,  he  may  invoke  the  aid  of  a  court  of 

«s;  Brooks  v.  Baltimore,  ^8  Md.  365; 

Brown  V.  Grand  Rapids,  S3  Mich,  lot ; 

Tingue  v.  Port  ChcBter,  101  N.  Y.  104; 

Ferine   ti.   Torbush,   97   Cal,  3i3;>lc- 

Verry  ii.  Boyd,  89  Cal.  304;   Hewes  v.  counsel   questioned  "the   power   of  the 

Reis,  40  Cal.  355,  264;  Emery  v.  Brad-  court  to  review  these  proceedings  apon 

ford,   29  Cal.   fe;  Cochran  u,  Collins,  cer/iora»-i',on  theeround  that  they  were 

29CBI,  130;  Himmelmann  TI.  Hoadley,  legislative  acts.     I  have  no  doubt  of  the 

44   Cal.   379;  Dorland  u.  McGlynn,  47    power  of  the  c<""^      '^'" -■---■-._- 

^_.     _..   „_..,_    .     «..,L — '-,66  Cal.  well  settled  to 

34;  Jen-     the  proceeding _,   . 

,  FricV  f.  character,    whatever  may   be   said    of 

Morford,  87  Cal.  570;  Fanning  v.  Lev-  others  ;  of  this  character,  are  the  asacBS- 

laton,  93  Cal.  186;  Campbell  -o.  Monroe  ments  for  benefitB,  and  their  confirma- 

County,   118   Ind.  119;  Bloomington  t».  tion   by    the    common    council.    Thift 

Chicago,  etc.,  R.  Co.,  134  111.  451.  clearly  gives  jurisdiction,  and  the  court 

But  where  the  proceedings  are  void,  may  eiamine  into  the  legality  of  such  as 

or  the  objection  taiien  is  not  remediable  are  of  a  judicial  character,  and  may  also 

upon   appeal,  a  failure  to  appeal  ie  no  examine  whether  the  previoue  proceed- 

waiver  of  the  objection.     Friclc  ti,  Mor-  Inge,  upon  which  these  reat  for  support, 

ford,  87  Cal.  579;  Brock  v.  Luning,  89  are  or  not  void ;  if  void,  the  subsequent 

Cal.   316;   McBean   v.  Redick.  96  Cal.  proceedings  dependent  upon  them  can- 

191;  Manning  v.  Den,  90  Cal.  610.  not  he  sustained;  if  not  void,  still  the 

On  an  appeal  from  a  precept  to  en-  others  may.  for  other  causes,  be  illegal, 

force  an   assessment  where   the   tran-  If,  for  either  cause,  any  person  ha«  been 

script  shows  jurisdiction,  no  question  illegally  assessed,  he  may  come  to  this 

of  fact  which  arose  prior  to  the  making  court  for  relief." 

ofthe  contract  can  be  tried.     Boyd   v.  In  Parks  !>.  Boston,  8   Pick.  (Mass.) 

Murphy,  137  Ind.  174 ;  Reeves  ti.  Grot-  S36 ;  19  Am.  Dec.  312,  the  court  said : 

tendlck',   J31   Ind,   no;  Sims  t.  Hines,  "  It  has  been  contended,  that  cer/iorarr 

131    Ind.   S34,  oTierruling   Moberry  v.  will  not  lie  to  a  court  newly  instituted 

Jeffersonvllle,   3S   Ind.    198;    McEwen  and  empowered  to  proceed  by  methods 

V.  Gilker,  38  Ind.  333;  and  Kretsch  v.  unknown   to  the  common  law;  and  a 

Helm,  45  Ind.  438.     See  also  Wiles  f.  case  from  Siderfin  was  cited  in  support 

Hoss,  114  Ind.  371.  of   this   position.    This  is   true   as   to 

I.  Parka  c.  Boston,  8  Pick.  (Mass.)  writs  of  error,  but  not  as  to  writs  of 

318;  19  Am.   Dec.   313;   Taber  r.  New  certiorari.    The  law  seems  to  be  well 

Bedford,  13s  Mass.  163  ;  Snow  v.  Fitch-  settled,  that  cerliorari  miy  be  awarded 

l>"rg,   136   Mass.   179;   Brown  !>.  New  to  remove  the  proceedings  from  any  in- 

Bedford    Sav.    Inst.,    137    Mass.    363;  feriorcourt,  whether  Itbeof  ancient  or 

Geikey   v.  Watertown,    141  Mass.  319;  newly  created  jurisdiction;orwhetherlt 

Stat*  'v.  Jersey   City,  35  N.  J.  L,  309;  proceeds  according  to  the  course  of  the 

State  V.  Newark,  35  N.  J.  L.  40;  ;  State  common  law  or  not." 

T-.Jorsey  City,  24  N.J.  L.  662;  SwanTi.  It  is  too  late  to  review  the  prelimi- 

Cumberland,  8  Gill  (Md.)  ijo;  Wilson  nary  proceedinga  upon  cerliorari,  after 

V.   Seattle,   2    Wash.    ^43;    People    v,  the   work    has    been   fully  completed. 

■    Brooklyn,  9  Barb.  (N.  Y.)  535;  LeRoy  State  v.  Rutherford   (N.  J.  1890),   l» 

r.  New  York,  30  Johns  (N.y.)  430;  ti  AU,  Rep.  973;  StaM  ».  Jersey  City  (N. 

Am.  Dee.  289;  Matter  of  Eightiefli  St^    '    " '  -    "-  ---'-  "' 

17  Abb.  Pr.  CN.  Y.  Supreme  Ct.)  324; 
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equity  for  relief  against  the  assessment ;  ^  unless  some  statutory 
form  of  relief  is  substituted  for  the  equitable  action.*  But  where 
the  work  has  been  done  and  the  complaining  party's  property  has 
been  thereby  benefited,  the  court  may,  as  a  condition  precedent 

Where  an  adequate  remedy  Is   pro-  cases,  to  the  proceedings  under  the  act 

vided  bj  atatute,  that  should  be  pursued  thereby  amended.  Matter  of  Gantz,  S5 

rather  than  certiorari.     People  u.  Loh-  N.  Y.  539. 

nsK,  J4  Hun  (N.  Y.)  604;  Matter  of  Proceedings  may  be  maintained 
£i);htieth  SL,  17  Abb.  Pr.  (N.  Y.  Su-  under  this  charter  to  vacate  or  reduce 
preme  Ct,),  314;  Matter  of  Tompkin*  an  assessment  which  is  so  levied  as  to 
Square,  17  Abb.  Pr.  (N.  Y.  Supreme  be  a  fraud  upon  propertv  owners.  Mat- 
Ct.)  M4,  n,  ter  ot  Livingston,  iji  N.  Y,  94.  But 
1.  Ferguson  v.  Stantford,  60  Conn,  the  burden  of  proof  is  upon  the  peti- 
431;  Heywood  i>.  Buffalo,  14  N.  Y.  534;  tioner.  Every  presumption  is  in  favor 
Guest  ts.  Brooklyn,  69  N.  Y.  506;  Strus-  of  the  validity  of  the  atsessmcnt,  Mat- 
burgh  1!.  New  York,  87  K.  Y.  4J3  ;  ter  of  Brady,  85  N.  Y.  a68,  and  the  pe- 
O'Rellley  v.  Kingston,  114  N.  Y.  439;  titioner  can  have  no  relief  beyond  the 
Beaumont  f.Wilkea-Barre,  141  Pa.  St  amount  of  his  legal  injury.  Thus, 
198;  Howell  -D.  Tacoma,  3  Wash.  711 ;  where  he  had  voluntarilv  paid  a  por- 

>. _.   t:..._  ."...__   o_  ,iT,_   ..t  tion  of  the  assessment,  it  was  held  that 

it  could  be  vacated  only  so  far  as  it  was 
a  lien  upon  the  petitioner's  property. 
Mailer  of  Hughes,  93  N.  Y.  jii. 

The  case  of  Strusburghi,  New  York, 
B  shown  87  N.  Y.  452,  was  an  equitable  action 
in  part  by  evidence  outside.  .  .  .  against  the  city  of  New  York  to  set 
We  think,  therefore,  that  the  allega-  aside  an  assessment:  but  the  assessment 
tions  of  the  bill  and  the  facts  proved  in  was  not  made  under  the  charter  of 
this  case  bring  it  fully  witbin  the  equity  New  York  City,  as  the  land  assessed 
jurisdiction  of  the  court."  was  siLuated  in  the  late  town  of  Mor- 
An  equitable  action  may  be  main-  risania,  and  the  assessment  proceed- 
tained  to  vacate  and  set  aside  an  assess-  Ings  which  gave  rise  to  the  action  were 
ment  for  illegal  and  fraudulent  acts  and  had  in  said  town  before  it  became  a 
practices  of  U)e  city  authorities  or  com-  part  of  the  city  of  New  York. 
Diissioneri,  which  do  not  appear  in  the  The  Neio  I'ork  Act  of  1862,  ch.  63,  4 
records.  Deiderer  v.  V'oorhies,  Si  N.  43,  made  that  portion  of  the  charter  of 
Y,  I J3 ;  Strusburgh  v.  New  York,  87  the  city  of  New  York  which  applies  to 
N.  Y.  4J1.  frauds  In  assessments  for  local  improve- 
But  in  such  action,  the  complaint  ments,  applicable  also  to  the  city  of 
must  set  forth  the  facts  which  consti-  Brooklyn,  and  when,  In  1874,  the  char- 
tuie  the  illegality  or  fraud,  and  not  ter  of  the  city  of  New  York  was  so 
simply  allege  the  conclusion  that  the  amended  as  to  take  away  the.  equitable 
expentesof  the Improvementhave been  action  to  vacate  assessments,  it  was 
so  increased;  otherwise  it  is  bad  on  de-  contended  that  the  amendment  was 
murrer.  Knapp  v.  Brooklyn,  97  N.  applicable  also  to  the  charter  of 
Y.  jaa  Brooklyn;  but  it  was  held  thai  It  ap- 
One  who  has  an  adequate  remedy  at  plied  only  to  the  charter  of  the  city  of 
law,  or  has  bad  such  a  remedy  and  has  New  York,  and  did  not  take  away  the 
slept  on  his  rights  until  he  has  lost  it,  owner's  equitable  remedy  in  the  city 
will  not  be  granted  equitable  relief  of  Brooklyn.  Knapp  v.  Brooklyn,  97 
against  an  auessmenL     Peoria  v.  Kid-  N.  Y.  510. 

der,  a6  111.  351.  The  charter  of  the  city  of   Albany 

3.  By  an  amendment  to  the  charter  of  also   provides   a  statutory    remedy  in 

the  city  of  New  York,  Laws  of  Neiv  place  of  an  equitable  one.    Matter  of 

rork  1874,  ch.'sii,  Ij  1,  the  right  of  an  Pennie,  108  N.  Y.  369. 

owner  to  maintain  an  equitable  action  The  charter  of  the  city  of  St.   Paul 

to  vacate  assessments,  or  to  remove  the  provides  that  the  owners  of  properly 

cloud  thereby  cast  upon  the  title,  was  assessed,  may,  upon  the  city's  applica- 

taken  away,  and  it  was  provided  that  tion   for  judgment  on  the  assessment 

ownera  of  property  should   thereafter  warrant,  present  and  have  determined, 

be  confined  for  their  remedies  in  such  any  objection  to  the  assessment  going 
678 
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to  granting  relief,  require  him  to  do  equity  by  paying  the  amount 
which  is  justly  chargeable  on  his  property.* 

(2)  Injunction. — The  equitable  relief  most  frequently  sought  is 
injunction  to  restrain  the  enforcement  and  collection  of  assess- 
ments alleged  to  be  illegal.  Unless  otherwise  provided  by  stat- 
ute,  this  form  of  relief  may  be  granted  where  it  will  prevent  a 
multiplicity  of  actions,  or  where  the  validity  of  the  assessment 
must  be  established  by  evidence  dehors  the  record  *  But  if  the 
plaintiff  has  an  adequate  remedy  at  law,an  injunction  will  not  be 
granted.' 

to  its  validity.  Under  this  provision  Wilkes-Barre,  143  Pa.  St.  198;  Lock- 
it  la  Iield  that  the  property  owner  maj  wood  v.  St.  Louis,  24  Mo.  10. 
not,  when  the  cily  objecis,  maintain  an  In  Heywood  i;,  Buffalo,  14  N.  Y.  J34, 
equitable  action  to  set  aside  an  assess-  wherein  a  perpetual  injunction  against 
tnent  and  restrain  its  collection,  but  the  enforcement  of  an  assessment  was 
that  such  action  may  be  maintained,  sought,  it  was  heid  that  the  court 
and  the  validity  of  the  assessment  may  would  not  entertain  a  suit  for  such  re- 
be  determined  and  the  proper  relief  lief,  unless  such  suit  would  prevent  a 
granted,  if  the  city  does  not  object  lo  multiplicity  of  actions  or  irreparable 
the  matter's  being  presented  to  the  injury  lo  the  freehold,  or  unless  the 
court  in  that  manner.    Albrecht  v.  St.     assessment  was  valid  on  the  faceof  the 


Paul,  47  Minn.  j^i,i>i'frru/in^  Mayall  proceedings   and   extrinsic  facts  were 

V.  St.  Paul,  30  Mmn.  294.  necessary  to  be  proved  in  order  to  es- 

1.  Meegett  V.  Eau   Claire,  81   Wis.  tablish  its  invalidity  or  illegality.   Ac- 

S);   Mills  V.  Carleton,  29   Wis.400;  cordingly,thecomplaintshowing  none 

ker  T,  Omaha,  16  Neb.  269  ;  Darst  v.  of  these  grounds  for  relief,  was  held 

Griilin,  31  Neb.668-,   Pittsburgh's  Ap-  bad  on  demurrer.     See  also  Guest  t>. 

peal,  118  Pa.  St.  458.  Brooklyn,  69  N.  Y.  506. 

But  (his  will  not  be  required,  where  It   should    he    alleged  in   the  com- 

the  assessment  is   made  upon  a  basis  plaint,  that  the  assessment  is  regular 

■o  false  and  unwarranted  as  to  furnish  on  its  face.     Clark  v.  Dunkirk,  13  Hun 

no  data  from  which  a  just  proportion  {N.  Y.)  181. 

of  the  amount  assessed  can  be  ascer-  Where  the  irregularities  are  appar- 

tained.  Howell  t/.Tacoma,i  Wash. 711.  ent  on  the  face  of  the  proceedings,  the 

In  such  action,  the  complaint  should  aggrieved  party  has  a  remedy  at  law, 

allege  an  offer  to  pay  the  amount  of  and  an  Injunction  will  not  be  granted, 

the  assessment  justly  chargeable  to  the  Haff  i'.  Fuller,  45  Ohio  St,  495. 

property  of  the  plaintiff.     Meggett  v.  Where  the  assessors  have  proceeded 

Eau  Claire,  Si  Wis.  136.  on  a  principle  which  is  wrong  in  law, 

tnTKlM  la  Put. — Where  an  assess-  the  collection  of  the  assessment  may 

ment  is  invalid  in  part  only,  the  court  be    enjoined.    Clark    v.   Dunkirk,    is 

will  not  quash  or  set  aside  the  whole  Hun  {K.  Y,)  181;  aff'd  ;c  N,  Y.  6u. 

of  it,  if  the  invalid  part  can  be  sepa-  But  where  they  proceed  upon  a  cor- 

rated  from  that  which  is  valid.     Elk-  reel  principle,  an  error  of  judgment  o» 

hart  ti.  Wickwire,  lai  Ind,  331;  Loes-  their    part   is   no   ground   for   an    in- 

nltx  V.  Seelinger,  127   Ind,  423;   Dyer  junction;  certiorari  is  the  proper  rem* 

II.  Scaimanini,  69  Cai.  637 ;  Kinsellati.  edy.     Hoffeld   ti.   Buffalo,  tjo   N.   Y. 

Auburn,  7  N.  Y.  Supp.  634 ;   54  Hun  387 ;   Kennedy  v.  Troy,  77  N.  Y.  494, 

(N.  Y.)  634;  Matter  of  Feust,  lai   N.  reversing  14  H«n  (N.  Y.)  308, 

Y.  299,  oX'^8  N.  Y.  Supp. 420.  In   Nebrasia,   the   courts  are   pro- 

A  refusal  to  vacate  an  assessment  as  hibited  by  statute  from  enjotning  the 


to  a  particular  lot,  does  not  affect  the     collection  of  assessments,  unless  they 
'   '"     of   the   owners   of    other   lots,     arc  leviedtor  anillegalor'unauti-— '-   ■■ 
T  of  Rosenbaum,  119  N.  Y.  24.         purpose.      Wilson     v,    Aubu 


,    afd    without      .....  „                       „      .      . 

Y.612;  Tifft  i>.  Buffalo  (Buff.   Super.  App.6so;  Haff  r.  Fuller,  45  Ohio  Su 

Ct.),  7  N.  Y.  Supp.  633 ;  Knell  t>.  Buf-  49s ;  Strenna  t.  Montgomety,  86  Ala. 

fato,  54  Hun  (N.  Y.)  So;  Upington  -v.  340;  Touzalin  v.  Omaha,  aj  Neb.  817. 

Ovlatt,  24  Ohio  St.  23a;  Beaumont  V.  An  injunction  will  not  be  granted 
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(3)  Action  to  Quiet  Title. — Where  the  instrument  or  record 
alleged  to  be  an  incumbrance  upon  property  is  not  void  on  its  face, 
and  it  appears  that  the  claimant  would  not  develop  the  defects, 
rendering  the  assessment  invalid  by  proof  which  he  would  be 
obliged  to  produce  if  the  title  were  litigated  in  an  action  at  law,  an 
aggrieved  property  owner  may  invoke  the  aid  of  a  court  of  equity 
in  a  suit  to  quiet  his  title  or  to  remove  the  cloud  of  the  assess- 
ment lien  therefrom.*  But  where  the  claimant's  necessary  proof 
would  itself  develop  the  infirmity  of  his  claim,  equity  will  not 
interfere.* 

d.  Recovery  Back.- — One  who  has  paid  an  apparently  valid 
assessment  upon  his  property,  in  ignorance  of  its  invalidity,  may, 
when  such  assessment  has  been  vacated,  recover  the  amount  paid 
in  an  action  as  for  money  had  and  received.'  When  the  proceed- 
ings are  regular  upon  their  face  they  have  the  force  of  a  judg- 
ment, and  a  payment  of  the  assessment  upon  presentation  and 


warded.     McEnt 

».  Junction  Citj-,  45     B 


Ind,  407;   Dev 


."■;%: 


1.  L^yonv.  Allej,  130  U.S.  177;  Guest  And  if,   after  the   HsseBsment  is  set 

V.   Brooklyn,  69  N.  Y.   506;   Scott  v.  sside,  there  be  a   reasBesBment   of  an 

Onderdonk,    14   N,   Y.   9;  Jackaon  v.  amount   legs  than  the  original   asiesg- 

Smith,  130  Ind.  J30.  menl,  the  balance  maj  be  recovered,  to- 

Equity  may  also  enjoin  the  enforce-  gether  with  interest  thereon   from  the 


ment  ofan  Illegal  aaaetament,  in  order  date  of  payment.  JerseyCity  r.  O'Cal- 

to  prevent  a  cloud  upon  title,  as  such  laehan,  41  N.  J.  L.  349, 
cloud  may  be  prevented  as  well  as  re-         In  New  yersey,  an  action  will  not 

moved.    Touzalin  v.  Omaha,  aj  Neb.  lie  to  recover  back  the  money  paid,  un- 

817;  Hamilton  v.  Omaha,  35  Neb.  836;  til  the  assessment  is  set  oEide.     Eliza- 


Tiffi  V.  Buffalo  {Buff.  Super.  Ct.),  7  N.  belh  v.  Hili,  39  N.  J.  L,  555;  Davenport 

Y.  Supp.  633.  V.  Elizabeth,  41  N.  J.  L.  362  ;  Fuller  v. 

It  was  so  held,  where  the  tax  deed  Elizabeth,  41  N.  J.    L.   437;    State   v. 

was  by  statute  made  presumptive  evi-  Elizabeth,  ^i  N.  I.  L.  4S;. 

dence  of  the  regularity  of  all  proceed-  But  In  XeTv  Tori,  an  action  will  He 

ings  prior  to  its  execution,  as  the  prop-  to    vacate   an   assessment,   or   a    part 

erty  owner  would,  after  sale,  be  obliged  thereof,  and  to  recover  the  money  paid, 

to  (how  the  invalidity  of  the  assessment  or  so  much  thereof  as  was  illegally  as- 

br  proof  dekori  the  record.     Marvin  v.  sessed.     Strusbu^h  v.  New  York,  87 

Town,  56  Hun  {N.Y.J  510;  Hanson  k,  N.  Y.  453;  Knapp  u.  Brooklyn,  97  N. 

Town(SupremeCt.),ioN.Y.Supp.iso.  Y.  510;  Trimmer  t.  Rochester.  134  N. 

9.  Van  Doren  v.  New  York,  q  Paige  Y.  76;  De  Montaaulnin  v.  New  York, 

(N.  Y.)  388;  Scott  V.  Onderdonk,  14  N.  46  Hun  (N.  Y.)  188. 

Y.   14;   67    Am.   Dec.    106;   Marsh  v.  It  is  not  necessary  that  the   assess- 

Brooklyn,  59  N.  Y.  380;   Brooklyn  v.  menl   be   first   set  aside.     Bruecher  v. 

Meserole,   a6  Wend.  (N,  Y.)   133,  re-  Port  Chester,   loi  N.  Y.  340;  Horn  v. 

i^erji<t^8PaigeCN.  Y.)  198.     See  also  New   Lots,   83   N.    Y.    100;   38    Am. 

Ta*  Titles,  Vib.m\e,  Acliona  Concern-  Rep.  403. 

inr  Tax   Tities,  where  this  subject  ts  The  Statute  of  Limitations  begins  to 

fiilly  treated.  run,  not  from  the  time  the  assessment 

S.  Smith  1'.  Jersey   City,  53  N.  ].  L.  Is  set  aside,  but  from  the  time  the  mon- 

186 ;  Jersey  City  v.   Riker,  '38  N.  J.  L,  ey  is  paid.     Trimmer  v.  Rochester,  134 

315;  30  Am.  Rep.  386;  Jersey  City  v.  N,  Y.  67. 

O'Catlaghan,  41  N.  I.  L.  349;  Campion  In  an  action  to  recover  back  an  as- 

V.  Elizabeth,  41  N.  J.  L.  355;  Elizabeth  sesement,  the  order  of  the  city  council 

w.  Hill,  39N,J.  L.  5S5;  Schultzer.  New  for  the  improvement  cannot  be  im- 
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demand  is  not  voluntary,  but  is  made  under  coercion  of  law.' 
But  where  an  assessment  is  invalid  on  its  face,  or  where  the 
property  owner  has  actual  knowledge  of  its  invalidity,  a  payment 
without  duress  is  deemed  voluntary  and  the  money  cannot  be 
recovered  back,*  even  though  the  payment  be  made  under 
protest,* 

e.  Estoppel, — Unless  the  proceedings  under  which  an  assess^ 
ment  is  made  are  void,  a  property  owner  who  stands  by  and  sees 
the  work  in  progress  without  making  objections  which  are  availa- 
ble to  him  is  thereafter  estopped  to  make  them.*  So,  also,  one 
who  petitions  for  the  improvement  may  be  estopped  to  contest 
the  assessment  of  actual  benefits  upon  his  property ; '  but  if  the 
proceedings  are  void,  neither  a  failure  to  object  nor  a  petition 
will  work  an  estoppel.® 

ZXn.  MinriciPAi  Taxation — 1.  ItBHatun. — Municipal  taxation, 
here  considered,  consists  in  the  imposition  of  taxes  by  municipal- 
ities and  ^luzji'  municipalities  for  the  purposes  of  defraying  ex- 
penses  and  dischai|[ing  obligations  which  they  are  authorized  to 
assume  or  which  are  imposed  upon  them,  other  than  for  state 

'.  Borden, 

iched  only  upon  certiorari.  Folej  There  must  be  some  sort  of  liability 

iverhlU,  144  MaBS.  '\t,i.  to  paj'  an  a««eaBTneni  before  an  estoppel 

1.  Peyaeri'. New  York, 70  N.  Y.  497;  can  arise;  consequenllj,  when  property 

s6  Am.Rep.Sif'^erie/Clty  v.  O'Cal-  attempted  to  be  assessed,  U  outside  of 

laghan,  41  N.J.  f.,  349;  Jersey  City  t.  the   assessment   district,    this   maybe 

Rlker,  38  N.  J.L.iaj;  ao  Am.  Rep.  386.  shown,    notwithstanding    facts    which 

S.  Redmond  Ti.  New  York,  135  N.Y.  might  work  an  estoppel,  if  the  property 

fijj]  Pooley  f.  Bufialo,  172  N.  Y,  599;  were  within  the  district.     Rector   v. 

Tripler  i>.  New  York,  115  N.  Y.  6171  Board  of  Improvements,  50  Ark.  1 16. 

Phelps  T>.  New  York,  lis   N.  Y.  316;  And   an   owner's   failure    to  object. 

Vanderbeck  *.  Rochester,   iij   N.  Y.  while  he  has  no  right  of  action,  will 

3S5 ;  Falls  t>.  Cairo,  ;8  111.  40V   Bepler  work   no   estoppel   when  his   right   of 

V.  Cincinnati  (Ohio),   13   Wkly.  Law  relief   does    arise.     Sim   v.   Hurst,  44 

Bull.  3zg.  Ind.  579. 

).  Omaha  v.  Kountze,  3j  Neb.  60 ;  B.    Tone  v.  Columbus,  39  Ohio  St. 

Newcomb  u,  Davenport  (Iowa,  1893),  381;  48  Am.  Rep.  438;Storeri/,  Cincin- 

53  N.  W.  Rep.  33a.  nati,  4  Ohio  Cir.  Ct.  379;  State  v.  Hud- 

The  legislature  may,  by  general  law,  son,  34   N.  J.  L,  35,  531  ;  Johnson  v. 

require  that  an  assessment  be  paid  un-  Allen,  63  Ind,  57;  Motz  v.  Detroit,  18 

der  protest,  where  it  is  apparently  legal,  Mich.  495. 

and  provide  for  Its  recovery  back  if  The  signatures  of  the  requisite  Hum- 
there  Is  irregularity  or  error  in  the  pro-  ber  of  property  owners  being  a  juria- 
ceedlngs ;  but  it  may  not  require  such  dictional  matter,  one  who  has  signed  a 
payment  of  an  assessment  which  is  ab-  petition  will  not  be  estopped  to  show 
•ofutely  void.  Touzalin  ti.  Omaha,  25  that  the  petition  Is  insufficient  for  want 
Neb.  817.  of  signatures.    Petition  of  Sharp,  56  N. 

4,  Powers  11.   New  Haven,  i3o  Ind.  Y.  is7- 

185;  Ross  V.  Stackhouae,  114  Ind.  aoo;  •.  SUrr*.  Burlington,  45  Iowa  87; 

Jenkins  !>.  Stetter,   118   Ind.   37.1;;  La-  Coggeshall   v.   Des  Moines,  78   Iowa 

favette  v.  Fowier,  34  Ind.   140;  Hellen-  335:  McLauren  v.  Grand  Forks,  6  Da- 

kamp  V.  Lafayette,  30  Ind.  193 ;  Kellogg  kota  397 ;   Gillett   v.   McLaughlin,  69 

ti.  Ely,  15  Ohio  St,  64 ;  Sleeper  v.  Bui-  Mich.   547 ;  Galbreath  -v.  Newton,  30 

len,6Kan.  300;  Ritchie  t.  South  Tope-  Mo.  App.  380;  Kansas  City :'.  Rstekio. 

ka,  38  Kan.  368 ;  Patterson  v.  Baumer,  30  Mo.  App.  416 ;  Rector  t.  Board  of 

43  Iowa  477;  Taber  v.  New  Bedford,  Improvements,  50  AtIl.  116;  Quinn  v. 
S76 
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purposes.*  The  system  of  taxation  adopted  by  a  municipality 
may  differ  from  that  of  the  state,  either  as  to  the  rate  or  manner 
of  imposition.*  But  a  local  departure  from  the  general  policy  of 
the  state  in  imposing  taxes,  will  not  be  justified  unless  expressly 
authorized.' 

8.  Hooioipal  uid  Corporate  Pnrpoeo — a.  In  General. — The 
purposes  for  which  municipal  taxes  may  be  imposed  are  numer- 
ous.* The  exercise  of  the  general  grant  of  power  to  levy  taxes 
must  be  for  such  purposes  only  as  are  municipal  and  corporate.* 

PilersoD,  37  N.  J.  L.  35;  PeUtioD  of  «.  See  jx/ro,  this  title,  Purfotti  of 
Sharp,  56  N.  Y.  J57,  TanalioH;    Occufation,  Buiinen,  and 

t.  Pvblle    UXM    are    diitiogalahed     Privtltgt  Taxes;  Local  A  ittssmemU. 


from   local   municipal   tsxe«,  such 
toirn,  parish,  district  and  village  taxes, 
in  Morgan  v.  Cree,  46  Vt.  773;  10  Am. 

1.  Daily  V.  Swope,  47  MiM,  367; 
Firemen's  Ins.  Co.  v.  Baltimore,  23 
Md.  396;  SUtet/.  Mi1bum,9Gill  (Md.) 
97;  Adams  v.  Sooierville,  2  Head 
{Tenn.)  363 ;  Nashville  v.  Althrop,  j 
Coldw.  (Tenn.)  554;  Turlock  Irrigation 


the  purposes  for  which  munic- 
ipalities may  grant  aid  generally,  see 
MuNiciPAi.  Corporations,  vol.  15, 

p.  949;     MUMICIPAL     SeCURITIKS,     Tol. 
15,  p.    1204. 

e.  Morford  V.  Unger,  8  Iowa  8j; 
Covington  v.  Southgale,  15  B.  Mon. 
(K¥.)49i;  Cushing  v.  Newburyport, 
10  Met.  (Mass.)  w&\  People  v.  Salem, 
JO  Mich.  45a ;  4  Am,  Rep.  400;  Wells  v. 
Weston,  22  Mo.  386;  Taylorr.  Chand- 


bV  the  state,  but  not  an  overvaluation.  (U.  S.)  655 ;    State  v.  Tappan,  39  Wis. 

^Igum  V.  Nashville,  8  Lea  (Tenn.)  635.  664 ;  9  Am.  Rep.  (m. 

In  New  Tork,  state  and  county  taxa-  it    is    not    essential  to  constitute  a 

tion  rorms  a  subject  of  thegeneral  pro-  "  cltjr   purpose,"  that   the   work  shall 

visions  of  the  Revised  Statutes  relating  be   wholly  within  the  city  limits.     A 

to  taxes,  and  municipal  taxation  is  gov-  bridge   connecting  two  cities  is  a  city 

«med  by  these  general  rules  only  so  far  purpose  for  each.     People  v.  Kelly,  76 

u  the  provisions  of  the  law  are  either  N.  Y.  ^9. 

expressly  or  impliedly  adopted  by  laws  In   Mead  v.  Acton,  139  Mass.  341,  it 

imposing  municipal  taxes.   Troy  v.  Mu-  was  held  that  a  town  could  not  raise 

tual  Bank,  20  N.  Y.  387.  money  by  taxation  to  pay  the  expenses 


In  San  Luis  Obispo  ».  Petlit,  87  Cal. 
499,  it  was  held  that  the  Municipal 
Corporation  Act  of  1883,  p.  273,  pro- 
viding that  an  assessment,  levy,  and  col- 
lection of  city  and  town  taxes  shall 
conform  to  that  of  the  state  and  county  Ity  is  the  o' 
taxes,  except  as  to  the  times  therefor,    money  by 


of  a  committee  appointed  by  the  tc 
to  effect  the  passage  of  an  act  which 
was  declared  unconstitutional  when  en- 
acted. 

When  B  town  in  its  corporate  capac- 
of  property,  it  may  raiae 
ition,  or  appropriate  its 
}t  prohibit  the  levy  and  collection  corporate  funds  for  its  preservation  and 
a  that  time,  but  the  selection  of  the  protection.  Van  Siciilen  v.  Burlington, 
lime  was  left  to  the  discretion  of  the     37  Vt.  70. 

■council.  The  constitution  of  IlliHOin,  art.  q,^^ 

In  Virginia,  the  power  of  the  gen-  9,10,  provides  that  the  corporate  author- 
eral  assembly  to  authorize  municipal  Ities  of  the  municipal  governments  of 
corporations  to  levy  taies  for  their  the  state  may  be  invested  with  the  pow- 
peculiar  purposes,  is  not  limited  by  art.  er  to  assess  and  collect  taxes  for  corpo- 
4,  4  22  et  teq^  of  the  constitution  of  rate  purposes.  See  Chicago,  etc.,  R.  Co. 
Virginia,  which  relates  to  taxation  for     v.  Smith,  ^3  Hi.  268;  14  Am.  Rep. 


purposes  of  state  revenue.    Gilkeson  v. 
Frederick,  13  Gratt.  (Va.)  577. 

>.  Sanders  ii.  Butler,  30  Ga.  679; 
Howell  V.  Cassopolis,  3.^  Mich.  471; 
Ontario  Bank  v.  Bunnell,  10  Weod. 
<N.  Y.)i94. 

25  C.  of  L.— 37  K 


Board  of  Trustees  v.  People,  63  111.  399; 


Clair,  etc..  Drainage  Co.,  51 

Gage  f.  Graham,  57  III.  144;  People  v. 

Chicago,  51   III.  17;   J  Am.  Rep.  378; 
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Whether  a  tax  is  necessary  for  purposes  embraced  within  the 
charter,  is  to  be  determined  by  the  taxing  power,*  and  the  courts 
will  not  interfere  unless  the  determination  is  clearly  erroneous.* 

b.  Taxation  in  Aid  of  Railroads. — The  power  of  munici- 
palities  to  tax  in  aid  of  railroads  has  been  discussed  already 
m  this  work,"  The  conditions  upon  which  a  tax  is  voted  must  be 
performed.*  But  a  departure  from  the  original  scheme  of  the 
work  does  not  necessarily  invalidate  the  tax.'  A  departure, 
however,  so  radical  as  to  amount  to  a  complete  change  in  the 

Wilson  V.  Salomon,  51  III.  37;  Liv-  Wheeler  v.  Plattsmoutb,  7  Neb.  270; 

Ingtton  County  v.  Darlii^ton,  loi   U.  Andenon  v.  Ma^Beld  (K7.  1891),   19 

S.  407.  S,  W.  Rep.  51)8. 

A    corporate    purpose,    within    the  i.  People  v.    Kellj,    76  N.  Y.  475, 

meaning  of  the  conitltutlon,  li  one  nee-  Aad  see   McCallie  v.  Chattanooga,  3 

euarj  or  proper  to  carry  Into  effect  the  Head  (Tenn.;  317. 

purpose  of  the  corporate  body.     A  tai  A  tax  levied  to  pay  the  expenses  of 

by  a  school  district,  to  aid  a  railroad,  is  officers  not  named  In  the  general  law, 

not  for  R  corporate  purpose,  People  *.  will  be  presumed  to  be  legal.      Law  c. 

Trustees  of  Schools,  78  III.  136;  nor  is  People,  87  Ill.jSi;. 

a  tax  imposed  for  the  payment  of  a  debt  In  Board  of  Coin'n  of  Public  Schools 

not  Incurred  by  the  authority  Imposing  v.  Allegany  County,  30  Md.449,  it  was 

it,  and  for  which  it  is  not  responsible,  held  that  a  power  to  lery  all   needful 

"^ eople.7^-     -  —-     —    -----         -^'     '  ■ 

.in?  of  a 

1  general  law  of  the  state,  for  the  provide  for  any  local  object  sanctioned 

purpose  of  building  bridges,  highways,  by  the  legislature. 

etc.,  in  which  the  people  at  large  are  S.  Sec  lufra,  this  title,  Purposes  of 

interested.  Is  not  a  tax  for  a  corporate  Taxation.     See  also  MunicipalCor- 

purpose  within  the  meaning  of  the  con-  poratiohs,  vol.  15,  p.  1193;   MuNici- 

stitution.      Will  County  v.  People,  no  pal  Sscvritirs,  vol.  15,  p.  1104- 

111.  511.  As  to  the  power  of  the  le^slature  to 

Taylor  v.  Thompson,  43  III.  9,  defined  authorize  such  taxation,  see  Pine  Grove 

a  corporate  purpose  to  mean  "  a  Ux  to  Tp.  i>.  Talcott,  19   Wall.  {U.   S.)  666; 

be  expended  in  a  manner  which  shall  Chicago,  etc.,  R.  Co.  t'.  Oloe  County,  16 

promote  the  general  prosperity  and  wel-  Wall.  (U.S.)667;  Olcott  ti.  Fond  du 

fare  of  the  municipality  which  levies  it."  Lac  County,  i6Wall.{U.  S.)  678;Rogert 

See  also  Middleton  v.^tnaL.Ins.Co.,  r.  Burlington,  3  Wall.  (U.  S.)  654. 

83  111.  56a,  4.  Lamb  ti.  Anderson,  54  Iowa  190; 

Taxes  for  the  purpose  of  defraying  Meeker   *.   Ashley,  56  Iowa  188;  Peo- 

election   expenses  are   Imposed  for   a  pie  v.  Clayton,  88  111.  4;  ;  Chicago,  etc., 

corporate  purpose.     Wetberell  v.  De-  R.  Co.  v.  Marseilles,  84  111.  145. 

vine,  116  111.  631.  I&Mlvanar  of  BoaA.— The  insolveocy 

The  erection  of  hotels,  cnercantlle,  ol  a  railway  company,  or  Its  inability  to 

manufacturing  and  trading  houses  are  complete  Its  road,   does   not  affect  the 

not  such  purposes  as  are  contemplated  legality  of  a  tax  previously  levied  in  Its 

in  the  constitution.     Mather  v.  Otta-  behalfT  Wilson  v.  Hamilton  County,  68 

wa,  1 14  111.  659.  Ind.  508. 

The  entertainment  of  oflicial  visitors  S.  Shontz   v.    Evans,   40  Iowa   139; 

is  not  a  corporate  purpose  for  which  Muscatine  West.  R.  Co.  v.  Morton,  ^8 

a  tax  may  be  levied.     Law  v.  People,  Iowa  33;  Jenkins  ti.  Burlington,  etc,  R. 

87  111.  385.  Co.,  29  Iowa  ass;  First  Nat.  Bank  v. 

The   term   "corporate  purposes"  Concord,  50  Vt.  as7;  Lynch r.Eaatern, 

should  not  be  so  strictly  construed  as  etc.,  R.  Co.,  s7  Wis.  430. 


J  levy  a 

Steight  t>.  People,  74  111,  47.  taxes,    and    discharge   all   claims  a 

The  levying  of  a  tax.  In  pursuance     thorized  by  law,  confers  authority  b 


render    null    a   self-imposed    tax,  A  tax  voted  to  aid  in  the  c 

merely  because  it  might  be   question-  tlon  of  a  railroad  is  collectible,  although 

able   whether   it  would   promote   tbe  the  road  constructed  be  narrow  gauge, 

corporate  welfare.    Taylor  v.  Tliomp-  unless  it  be  shown  that  it  Is  unable  to 

■on,  41  III.  9.  do  the  business  of  the  country  through 

1.  Hawkins  v.  Jonesboro,  63  Ga.  537;  which  it   passes.     Casady    v.   Lowry, 
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original  purpose  will  invalidate  the  tax,  although  no  conditions 
were  imposed.* 

The  statute  may  declare  a  tax  in  aid  of  a  railroad  assignable.' 
A  tax  in  aid  of  a  railroad  is  not  forfeited  by  a  perpetual  lease  of 
the  road  made  in  good  faith,'  or  by  a  sale  of  all  its  property, 
rights,  and  franchises*  after  the  aid  is  voted.  And,  on  the  other 
hand,  the  obligation  to  perform  the  conditions  inlposed  is  as 
binding  upon  the  transferee  as  upon  the  original  grantee,' 

c.  Sinking  Fund  TaxeS.^ — Power  may  be  conferred  on  munici- 
palities to  provide  a  sinking  fund  for  the  payment  of  public  loans, 
principal  or  interest.*     Under  the  power  to  tax  for  such  a  fund, 

19  Iowa  533;     Mender  *,   Lowry,  45     675,  it  was  held  that  a  tai  voted  by  a 
—  684,  township  in  aid  of  a  railroad  is  forfeited 


1.  Lamb  D.  Anderson,  54  lova   190.    by  allenaiion  of  theroad  before 
-     ■  ■       ■         " pleti  


,  As  under  lovia  Private  and  Local  pletlon,  and  that  the  collection  of  tlie 

Acts  of  1874,  ch.  48.     Merrill   v.  Wei-  tax  may  be  enjoined.      See  also   Can- 

sher,  ^o  Iowa  61,  tlllon  v.  Dubuque,  etc.,  R,  Co.  (Iowa, 

I.  Chicago,  etc..  R.  Co.  v.  Shea,  67  1887),  35  N.  W.  Rep.  630. 
Iowa  73S;  Manning  v.  Mathews,  66  Sale  of  InaolTsnt  Boad. — Mandamus 
Iowa  67^;  Lynch  ii.  Eastern,  etc.,  R.  does  not  He  In  favor  of  a  railway  com- 
Co.,  57  Wis.  430;  Nugent  v.  Putnam  pany  which  has  purchased  the  stock  of 
County,  19  Wall.  (U.  S.)  341.  anolher  InBolvent  company  at  fore- 
Even  though  a  sale  of  a  railroad  closure  sale,  to  which  the  people  of  the 
amounts  to  a  voluntary  dissolution  ot  township  had  voted  aid,  to  compel  the 
the  corporation,  it  would  Btlll  be  con-  levy  and  collection  of  a  tax  for  the  pur- 
■idered  as  surviving,  to  the  extent  ot  pose  of  paying  to  it  the  amount  voted  in 
permitting  its  rights  and  obligations,  the  aid  of  the  original  company.  Board 
KTowingoutof  avote  ota  tax  In  aid  of  of  Com'rs  i/.  State  (Ind.  1888),  36  Am. 
It,  to  be  enforced.  Muscatine  West.  R.  &  Eng.  R.  Gas.  110. 
Co.  V.  Horton,  38  Iowa  33,  6.  State  v.  Central  Iowa  R.  Co.,  71 
In  People  -o.  Clayton,  88  III.  45,  it  Iowa  410;  Camphell  i/.  Marietta,  etc^ 
was  held  that  a  condition  that  a  sub-  R.  Co.,  13  Ohio  St.  168. 
scription  should  not  be  paid  until  the  6.  UnlonPac.R.Co.i'.  York  County, 
company  should  run  their  first  iocomo-  10  Neb.6i3;  Union  Pac.  R.  Co.  v, 
tive  "over  their  projected  line  of  road,"  Buffalo  County,  9  Neb.  449;  Bagby  v. 
contemplates  tbe  substantial  comple-  Bateman,  50  Tei.  442;  Houston  11, 
tion  of  the  road  tor  the  movement  of  Voorhles,  70  Tex.  356;  Wilkes-Barre's 
tiaias,  and  that  the  running  of  the  Appeal,  116  Pa.  St.  146;  State  r>. New- 
company's  trains  over  the  road  of  ark,  co  N.  J,  L.  136. 
another  company  for  the  distance  ot  "' 
several  miles,  under  a  terminable  lease 
from  such  company,  is  not  a  compli-  that  the  commissioners  ot  the  fund 
ance  with  the  conditions;  but  that  a  should  report  to  the  council  the 
purchase  of  such  other  road,  or  a  per-  amount  necessary  to  be  raised,  it  was 
petual  lease  of  it,  adopting  it  as  a  per-  held  that  the  council  had  no  authority 
manent  part  ot  the  projected  road.  Is  to  levy  the  tax  until  the  commissioners 
sufiicieuL  See  also  Iowa,  etc.,  R.  Co.  had  made  their  report.  St.  Louis 
V.  Schenck,  56  Iowa  61S.  County  v.  Nettleton,  iz  Minn.  356. 

4.  Henry  County  v.  Nlcolay,  g;  U.  Fropartj  SnbMqnentlr  Annexed.  — 
5,  fnq\  Nugert  v,  Putnam  County,  19  '  Property  which  has  been  annexed  to 
Wall.  fU.S.)  341;  Smith  v.  Clark  the  city  after  the  creation  of  the  debt. 
County,  54  Mo.  $8;  Muscatine  West  R.  may  be  taxed  for  this  purpose.  Stilz 
Co.  V.  Horton,  38  Iowa  33;  Parsons  «.  v.  Indianapolis,  81  Ind.  5S3. 
Childs,  36  Iowa  108;  Merrill  -u.  Mar-  The  constitution  ol  PeHKsylvania 
shall  County,  74  Iowa  34;  Lynch  v.  requires  cities  to  impose  annual  taxes, 
Eastern,  etc.,  R.  Co.,  57  Wis.  430.  And  when  necessary  for  the  purpose  of  pay- 
ace  Scotland  County  «.  Thomas,  94  U.  ing  their  public  debt.  They  are  in 
S.  683.  addition  to  the  usual  taxes  for  city  pur- 
But  in  Manning  V.Matthews,  66  Iowa  poses;  and, although  limited,  they  may 
678 
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taxes  maynot  be  levied  to  paya  floating  indebtedness.*  The  tax 
cannot  be  continued  after  the  purpose  for  which  it  was  authorized 
has  been  accomplished ;  *  nor  can  the  fund,  when  collected,  be 
applied  to  any  other  purpose.* 

3.  Power  to  ImpoH — a.  In  General. — While  the  power  to  tax 
belongs  to  the  sovereign  power  of  the  state,  it  is  not  inherent  in 
municipal  corporations,  towns  or  townships,  counties,  and  other 
artificial  districts  and  subdivisions,  and  can  be  exercised  by  them 
only  when  delegated  by  the  legislature  in  plain  and  unmistakable 
terms,*  or  when  resulting  by  necessary  implication   from  other 

be    used    to  extlneuisb    indebtedneBB  v.  Levee  CornVs,  lo  Wall.  (U.S.)  660; 

arising  eubsequently  to  the  adoption  Von  Hoffman  v.  Quinc;,  4  Wall.  (U. 

of   the  constitution,  as   well  as  those  S.)  554;  Matter  of  Second  Ave.  M.  E, 

previously,  existing.      Wilkes -Barre's  Churdi,  66  N.    Y.  395;   Columbia  i'. 

Appeal,  116  Pa.  St.  346.  Guest,  3  Head   (Tenn.)  413;   Browns- 

BtHTTaUoti  of  SpMUI  Tax. — In  Netu  vitle  Taxing  Dist.  v.  I.oague,  119  U.  S. 

T'eri,  It  i.s  provided  that  taxes  assessed  493;    Richmond   v.   Daniel,    14   Gratt. 

upon  any  railroad  in  a  town,  city,  or  (Va.)  383;  Green  v.  Ward,  82  Va.  334; 

village,  which  has  issued  bonds  in  aid  Sewell  v.  St.  Paul,  30  Minn.  511:  Vance 

of  the  construction  of  the  road,  are  to  v.  Little  Rock,  30  Ark.  439. 

be  set  apart  as  a  sinking  fund  to  be  ap-  In  Cushing  r.  Newburvport,  10  Mel. 

plied  in  payment  of  such  bonds.  Clark  (Mass.)  50S,  it  was  held  that  municipal 

V.  Sheldon,  106  N.  Y.  104.  corporations   are  possessed  of  Umilcd 

In  North  Carolina,  there  Is  a  slml-  powers,  and  that  they  cannot  vote  and 

lar  provision  which  has  been  held  to  assess  money  upon  the  inhabitants  for 

be  constitutional.     Brown  f .  Hertford,  all  purposes  indiscriminately,  but  most 

100  N.  Car.  91.  be  con^ned  to  the  established  powers  of 

1.  Union   Pac.    R.    Co.    -v.   Buffalo  such  organizationa,  as  settled  by  posi- 

County,  9  Neb.  449;   Burlin^on,   etc.,  tlve  enactment,  or  by  well -defined  and 

R.  Co.  V.  Clay  County,  13  Neb.  367.  ancient  us^e. 

I.  Louisville  f.   Murphy,  86Ky.  33;  The  words  "authority  of  law,"  when 

Union  Pac.  R.  Co.  v.  Dawson  County,  used  with  reference  .to  the  power  of  a 

II  Neb.  334.^  municipality  to  tai,  can   refer  only  to 

8.  See  itifra,  this  title,  Diitributiott  an  act  of  the   legislature,  the  law-mak- 

and  Disfosition  of  the  Avails  of  Tax-  ing  power  under  the  constitution,  duly 

ation.  passedand  approved.  Relneman  v. Cov- 

4.  Beck    Ti.    Allen,     58    Miss.     143;  ington,  etc.,  R.  Co.,  7  Neb.  310, 

Com'rs   of   Highways   v.    Newell,   aa  So  far  as  the  power  to  tax  exists  in 

111.  5^7' Clark  V.  Davenport,  14   Iowa  municipal  corporations,  It  is  by  grant, 

494;   Leavenworth  v.   Norton,  i   Kan.  and  is  called  a  franchise.    O'Byrne  *. 

SSi  Basnett  v. Jacksonville,  19  Fla.  664;  Savannah,  41  Ga.  331. 

ays   -B.  Cincinnati,  i   Ohio   St.  369;  Under  constitutional  provisions  pro- 

Zanesvllle    v.    Richards.   5    Ohio    St.  hibiling  local  or  sptecial  laws,  the  dele- 

590;    Mount   Carbon   Coal,  etc.,   Co.  gation  to  cities  of  legislative  authority 

V.  Btanchard.  j4  111.  340;  Hitchcock  v.  Incident  to  municipal  governments,  can 

St.  Louis,  49  Mo.  484;  Steines  v.  Frank-  be  made  only  by  general  law.     Coving- 

lin  County,  48  Mo.  167;  St.  Louis  v.  ton  v.  East  St.  Louis,  78  111.  548. 

Blrcber,  76  Mo.  431 ;  Oliver  v.  Keight-  Cuuiot  1m  AeqnlrMI  by  PrMertpUnt. — 

ley,  14  Ind,  ^14;   Probasco  v.  Mounds-  The  exercise  of  a  municipal  authoritr 

ville,  11  W.  Va.  501  i  Vanover  r.  Davis,  by  one  town,  over  a  portion  of  the  ter- 

37  Ga.  354;  Hare  ti.  Kennerly,  83  Ala.  ritory  of  another,  and  the  acquiescence 

608;  Winston  r.  Taylor,  99  N.  Car.  310;  of  the  latter  for  a  period  of  mor«  than 

State  V.  Macon  County  Ct.,  68  Mo,  39;  twenty    years,  will  not  authorize  the 

Caldwell  u.  Rupert,  10  Bush  (Ky.)  iSi;  former  to  levy  and  collect  taxes  on  per- 

Kniper    v.   Louisville,    7    Bush  (Ky.)  sons  dwelling  in  such  territory.     Ham 

S99;    Wheeler  ii.   Plattsmouth,  7   Neb.  ts.  Sawyer,  38  Me.  37. 

370;   Lisbon  V.   Bath,   31   N.    H.   319;  Oannot  be  Impartid  bT  U.  8.  OosrU. — 

Concord  v.  Boscawen,   17   N.  H.  465 ;  The  power  to  tax  cannot  be  imported 

Dillingham  Ti.Snow.s  Mass.  547;  Heine  by  the   United  Statet  z(i\ira,»nA  anat- 
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powers  expressly  granted.*  The  source  and  measure  of  the  powers 
of  a  municipal  corporation  or  division  are  its  charter  or  act  of 
incorporation*  and  the  grant  of  power  is,  as  has  been  said,  to 
be  subjected  to  a  strict  const  ruction,^  and,  furthermore,  is  to  be 

t«mpt  \r}  them  to  compel  bj  mandamus  In  clear  and  unmistakable  termB,  all  the 

the  levy  of  ft  tax,  not  authorized  by  the  power  it  intended  to  grlnt.    Com'rs  of 

Uws  of  the  state,  will  be  an  abuse  of  the  Highways  v.  Newell,  So  111.  587;  Alton 

writ.   Vancei>.LittIeRock,3oArk.43j.  v.  ^tna  Ins.  Co.,  81  111.  45;  State  v. 

1.  See  infra,  this   title,  By   Necea-  Brewer,  64  Ala.  ^&^ ;  Baldwin  v.  City 

tary  Imflieaticn.  Council,  .53  Ala.  437;  West  School  DisL 

3.  New   Iberia    v.    MIgues,    32  La.  v.  Memlis,  13  Conn.  437:  New   Iberia 

Ann.  933;  Hooper  v.    Emery,  14  Me.  w.  MIgues,  33  I^,  Ann.  923;  Crowellf, 

37S;   Hitchcock  v.   St.  I^ouis,  49  Mo.  Hopkinton,  45  N.  H.  9 ;  Wells  v.  Board 

484;   St.  Louis  V.  Riusell,  g  Mo.  507 ;  of  Education,  10  W.  Va.  157.     And  see 

Jonas    V.    Cincinnati,    18    Ohio    3"8;  Cobb  i/.  Elizabeth  City,  7.;  N.  Car.  1; 

Douglass   V.    HarrUville,    9    W.    Va.  Weingteln  v.  Newbern,  71  N.  Car.  536. 

166;   2"]   Am.   Rep.  548;    Probasco  i>.  Any  doubt  or  ambiguity  arising  from 

Moundsville,  11  W.  Va.  501.  the   terms   used   by   the   le^slature  in 

A  municipal  council  may  be  author,  making  Ihe  grant,  must  be  resolved  In 

ized  to   make  an  assessment  of  such  favor  of  the  public.     Clark  v.  Deven- 

property  as  has  been  omitted  or  con-  port,  14  Iowa  494;   English  v.  People, 

cealed  by  the  owners.     Owensboro  v.  96  111.  566;  Mintum  v.  Larue,  33  How. 

Callaghan  (Ky.  1891),  17   S.  W.  Rep.  (U.  S.)  435;  Bank  of  Augusia  u.  Earle, 

378;  13  Ky.  L.  Rep.  418.  13  Pet,  (O'.  S,)  1585;  Wiggins  Ferry  Co. 

The  property  subject  to  taxation  by  v.  East  St.  Louis,  107  U,  S.  36,1;;  Pro- 

a  city,  under  a  charter  authorizing  a  basco  -v.   Moundsville,  11  W,  Va.  501 ; 

tax  on  air  property  subject  to  state  and  Dean  v.   Charlton,  27  Wis.   533,     But 

county    taxation,  is   determined  by   a  the  language  used  is  not  to  be  turned 

Btate  law  in  force  at  the  time,  though  from   its   natural   and  obvious  import 

passed  after  the  city  charter,    Ander-  bo  as  to  defeat   the  legislative  intent, 

son  V.  MayReld  (Ky.  1S93),  19  S.   W.  Dean    v.    Borchsenius.   30   Wis.   336. 

Rep.  598,  And    powers     expressly    granted,    or 

Bt  the  Illinois  Act  of  1883,  power  Is  necessarily  implied,  are  not  to  be  de- 
conferred  on  cities  not  organized  un-  feated  or  impaired  by  a  strict  construe- 
der  the  general  law,  but  acting  under  tion.  Kyle  v.  Malin,  8  Ind.  34.  See 
special  charters,  to  levy,  inaddition  to  also  Smith  v.  Madison,  7  Ind.  86. 
the  municipal  taxes  authorized  by  their  The  ordinances  of  municipal  cor- 
charters,  taxes  for  distinct  objects  porations  are  subject  to  revision  by  the 
named — as  a  sewer-fund  tax  and  a  courts,  and  though  large  discretion  la 
water-fund  tax — to  tie  levied  at  the  allowed,  when  an  ordinance  is  found 
discretion  of  the  legislative  authority  not  to  be  in  conformity  to  the  charter, 
of  the  city,  Thatcher  u,  Chicago,  etc.,  or  not  reasonably  mcident  to  powers 
R.C0.,  120  111.  560.  contained  in  thecharter,itwillbeheld 

S.  See    supra,    this    title.   Levy    by  to  be  void.     Cape  Girardeau  v.  Riley, 

Subordinate  PolHiral  Division.   Leav-  73  Mo.  330. 

enworth     u.     Norton,    1     Kan.     405 ;  The  general  assembly  cannot  confer 

Wheeler  11.  Plattsmouth,  7   Neb.  370;  upon  a  corporation  the  power  to  repeal 

Keese  v.  Denver,  10  Co!o.  113;  Mee  v.  a  statute  of  the  state  by  ordinancei  a 

Paddock,  83  Hi.  494;   People  v,  Ulster  by-law  or  ordinance  of  a  corporation 

County.  93  N,  Y.  397 ;  People  v.  Adsit,  repugnant  to  the  constitution,  common 

3  Hill  (N.  Y.)  619^  Barker  «.  Loomis,  or  statute   law  of   the   state,  is   void. 

6  Hilt  (N.  Y.)  463;  Bussey  t>.  Gil  more,  Haywood  v.  Savannah,  13  Ga.  404. 

3  Me.  191;  People  ^i,  Buffalo  County,  A  statute  giving  a  town   power   to 

4  Neb.  150;  Sioux  City,  etc.,  R.  Co.  v.  raise  money  for  necessary  charges  has 
Washington  County.  3  Neb.  43,  And  been  held  to  mean  such  sums  as  shall 
see  Nashville,  etc,  R.  Co.  v.  Franklin  be  necessary  to  meet  the  ordinary  ex- 
County,  j  Lea  (Tenn.)  707;  Nashville,  peases  of  the  year ;  such  as  the  pay- 
etc^  R.  Co.  f,  Marion  County,  7  Lea  ment  o£  municipal  officers,  the  support 
(Tenn.)  664;  Stephens  v.  Wilkins,  6  and  defense  of  actions  to  which  It  may 
Pa.  St.  360.  be  a  party,  and  the  expenses  it  incurs 

The  State  is  presumed  to  have  granted,  In  performing  duties  imposed  upon  it 
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strictly  pursued,*  the  enumeration  of  particular  objects  of  taxation 


bT  Ibvi.  Stetson  v.  Kempton,  13 
MasB.  I"]-!. 

In  Kj-le  V.  Malin,  S  Ind.  34,  it  wsb 
held  that  municipal  corporations  are 
to   be  held  strictly  within   the   limits 

firescribed  by  statute,  but  within  those 
imits  they  are  favored  by  the  courts. 

In  Stockle  -v.  Silsbee,  41  Mich.  615, 
it  was  held  that  the  action  of  a  board 
of  supervisors  in  voting  money,  is  pre- 
sumably lawful. 

BztaiuUiu  Of  Time. — In  Brunswick  v. 
Finney,  54  Ga.  31S,  It  was  held  that, 
under  a  city  charter  requiring  the  pay- 
ment of  a  tax  in  quarterly  inEtallments 
at  such  times  as  the  mayor  and  council 
shall  direct,  the  council  may  indul^ 
the  taxpayers  for  the  firet  and  second 
quarters,  and  make  the  installments 
payable  in  the  second  or  third  quarter; 
but  they  cannot  make  any  installment 
payable  before  it  would  be  due  under 
the  charter.  See  also  Wheatley  v. 
Covington,  II  Bush  (Ky.)  '8. 

1.  See  supra,  this  title.  Levy  by  Sub- 
crdinaU  Political  Diviaion.  Webster 
*.  People,  98  111.  343;  Alton  v.  ^Btna 
laa.  Cot  81  III.  45;  Leavenworth  v. 
Norton,  i  Kan.  405;  Campbell  County 

;  Re. 

busRV.  New  Orleans,  3  Mart.  (L'a.)  318; 
RQggles  -v.  Collier,  43  Mo.  353 ;  Tren- 
ton  V.  Coyle,  107  Mo.  193;  Brady  v. 
New  York,  a  Bogw.  fN.  Y.)  173;  Mc- 
Spedon  V.  New  York,  7  Bosw.  (N.  Y.) 
'--;  Probasco  v.  Moundtvllle,  "   "' 


V.  Kennedy,  83  Ala.  608; 
aton  ir,  Taylor,  99  N.  Car.  210;  Sharp* 
V.  Speir,  4  Ilili  (N.  Y.)  76;  Sharpe  v. 
Johnson,^  Hill  (N.  Y.)9J;  Mays  v. 
Cincinnati,  i  Ohio  St.  368;  Beaty  f. 
Knowler,  4  Pet.  (U.  S.)  151;  Dyckman 
V.  New  York,  5  N.  Y.  434;  Burnes  i: 
Atchison,  z  Kan.  454;  Henry  v.  Ches- 
ter, 15  Vt.  460  (nature  of  authority  dis- 
cussed by  Redfield,  J.) ;  Asheville  v. 
Means,  7  Ired.  (N.  Car.)  406;  Jonas  v. 
Cincinnati,  :8  Ohio  318;  Oregon 
Steam  Nav.  Co.  v.  Portland,  3  Oregon 
81;  Harmony   Tp.   v.  Osborne,  9  Ind. 

:8 ;  Howell  v.  Buffalo,  15  N.  Y.  512  ; 

(aurice  t:  New  York,  8  N.  Y.  uo; 
Fairfield  v.  KalcliR,  10  Iowa  396;  Hen- 
derson V.  Baltimore,  8  Md.  351:  Rath- 
bun  V.  Acker,  18  Barb.  (N.  Y.)  393; 
SUte  V.  Jersey  City,  36  N.  J.  L.  444; 
35  N.  J.  L.  309;  Columbia  v.  Hunt, 
S    Rich.    (S.  Car.)    550;  Chicago   v. 


a; 


Wright,  33  111,  193;  Taylor  V.  Donner, 
31  Cat.  480;  Emery  V.  San  Francisco 
Gas  Co.,  3$  Cat.  345;  St  Louis  v. 
Laughlin,  49  Mo.  559;  Wheeler  o. 
Plattsmouth,  7  Neb.  370;  Turner  v. 
Althaus,  6  Neb.  54;  Clark  v.  Daven- 
port, 14  Iowa  494;  Fitch  V.  PInckard, 
5  111.69;  Gaddis  v.  Richland  County, 
92  III.  119;  State  v.  Rogers,  10  Nev. 
350;  31  Am.  Rep.  738;  Carron  v,  Mar- 
tin, 36  N.  J.  L.  594 ;  St  Louis  v.  Clem- 
ens, 43  Mo.  395;  San  Antonio  »,  Gould, 
34  Tex.  49;  Smith  v.  Sherry,  54  Wis. 
131 ;  Bank  of  Augusta  v.  Earle,  13  Pet 
(U.  S.)  585 ;  Keese  v.  Denver,  10  Colo- 
113;  Mobile  V.  Baldwin,  57  Ala.  61; 
Stone  V.  Mobile,  57  Ala.  61  ;  19  Am. 
Rep,  712;  State  p.  Guttenberg,  39  K. 
J.  L.  660;  Virginia,  etc.,  R.  Co.  r. 
Washington  County,  30  Gratt  (Va.) 
471  ;  Richmond  v.  Danlet,  14  Graft 
(Va.)  385.  Any  departure  in  any  ma- 
terial respect  will  be  fatal  to  an  at- 
temptto  exercise  the  power.  Campbell 
County  Ct,  *.  Taylor,  8  Bush  {  Ky.)  306. 

Where  the  statute  prescriWs  a  mode 
and  purpose  of  municipal  taxation,  it 
must  be  pursued,  and  no  other  mode 
or  purpose  can  be  substituted  by  the 
officials  exercising  the  power.  Webster 
V.  People,  98  111.  343. 

A  city  cannot,  under  the  Georgia 
laws,  bind  itself  by  contract,  either  to 
forbear  to  impose  taxes,  or  to  impose 
them  conditionally,  or  upon  certain 
limitations.  Augusta  Factory  11.  Au- 
gusu,  83  Ga.  734. 

■oat  bs  Exwalsefl  by  Propsr  Fniotlos- 
UlM. — The  power  to  tax  must  not  only 
exist,  but  it  must  be  called  into  exercise 
by  the  proper  functionaries.     Webster 


County.  92  111.  119;  Bellinger  o.  Gray, 
ijl  N.  Y.  610;  Bank  of  Augusta  f, 
fearie.  i3Pet.  (U.  S.)  585- 

Oannot  b«  BMIeleffttAd. — The  author- 
ity is  conferred  upon  them  to  be  ezer- 
cfsed,  not  to  be  redelegated  to  others. 
Mclnerny  v.  Reed,  23  Iowa 
Johnston  i/.  Macon,  61  Ga,  645;"" 
son  V.  Schermerhom,  '  "'  ■*' 
Am.  Dec.  385;  Davis  v. 
566;  St.  Louts  f.  Clemens,  43  Mo.  395; 
Ruggles  r.  Collier,  43  Mo.  353;  Rich- 
mond, etc.,  R.  Co.  V.  Brogden,  74  N. 
Car.  707 ;  Quid  v.  Richmond,  33  Gratt, 
(Va)  471 ;  14  Am.  Rep.  139. 

The  supervisors  of  a  county  cannot 
delegate  their  authority  to  If  cense  tnidea 


:  Ga,645;Thomp- 
I,  6  N.V.  93;  55 
r.  Read,65N.  Y. 
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excluding  all  others  not  enumerated ; '  and  where  general  taxa- 
tion  alone  is  authorized,  the  sum  required  may  not  be  raised  by 
special  taxation.* 

The  legislature,  in  delegating  its  power  to  tax  to  municipalities, 
is  not  confined  to  particular  existing  municipalities,  but  may  create 
others,  or  other  kinds  or  classes  of  political  subdivisions,  and,  when 
so  created,  may  endow  them  with  the  faculties  and  attributes  of 
pre-existing  municipalities."    Constitutional  provisions  conferring 


And  cilllngs  to  others,  or  make  Its  ex- 
ercise depend  upon  the  consent  of  oth- 
ers; the  power  Invested  in  them  ts  a 
.  pubhc  trust  which  can  be  executed  only 
in  consonance  with  the  general  pur- 
poses of  the  municipality, and  In  subordi- 
nation to  the  general  laws  and  poller 
of  the  state.  In  re  Q^ong  Woo,  13  Fed. 

1.  Plaquemine  r.  Roth,  39  La.  Ann. 

a6i ;  Baldwin  -v.  CIlj  Council,  53  Ala. 

__.   ^_ ,_   _.    ,.__.._,j__     g    (*g     jj. 

_  ln,4gMo.jS9;C 
cord  V.  Boscawen,  17  N.  H.  465 ;  Jc 
■o.  Cincinnati,  18  Ohio  318;  Primm  v. 
Belleville,  59  111.  14a;  Charleston  v. 
Condy,  4  Rich.  (S.  Car.)  354. 

All   taxes    authorized    for    specilied 
purposes,  must  t>e  levied  for  the  pur- 
:  named.     Webster   v.  People,   9S 


III-  343- 
The  M 


e  words  "  all  necessary  expenses," 
-cannot  be  construed  to  enlarge  a  power 
to  tax  for  specific  purposes,  Beaty  v. 
Knowler,  4  Pet.  (U.  S.)  ija. 

An  authority  to  towns  to  vote  money 
for  certain  specilied  purposes  and  other 
necessary  charges,  is  not  intended  to 
be  an  enumeration  of  objects  and  pur- 
poses for  which  towns  may  raise  money, 
but  a  mere  expression  of  a  few  promi- 
nent objects  by  way  of  instance,  and  a 
general  reference  to  others  extending  to 
all  other  matters  falling  wilhin  their 
righu  and  duties.  Van  Sicklen  v.  Bur- 
lington, a;  Vt.  70;  Wlllard  v.  Newbury- 
port,  II  Pick.  tMasE.]  330. 

a.  Webster  v.  People,  98  111.  343; 
Wright  V.  Chicago,  10  111.  3j3;  Clark 
r.  Davenport,  14  Iowa  494;  Bugsy  v. 
Gilmore,  3  Me.  191;  Annapolis  v.  Har- 
wood,  33  Md.  471. 

Nor  will  a  grant  of  power  to  Impose 
a  special  tax,  confer  authority  to  accom- 
plish the  same  purpose  by  a  general 


%  for  local  improvements, 
that  of  taxation  tor  general  corporate 
purposes,  there  Is  a  c^ar  distinction  in- 
Tolvlng  In  their  exercise  essentially  dif- 


ferent powers  and  principles.  One  is 
□ot  included  in  the  other,  nor  can  one 
be  exercised  any  more  than  the  other, 
without  a  grant  of  authority  from  the 
legislature.  Fairlield  ».  RatcUff,  3o 
Iowa  396. 

Where  the  expense  of  keeping  up 
bridges  Is  a  duty  imposed  upon  acounty. 
It  is  Included  in  a  tax  for  general  county 
purposes,  and  a  special  bridge  tax  is  un- 
authorized. Nashville,  etc.,  R.  Co.  v. 
Franklin  County,  5  Lea  (Tern.)  707; 
Nashville,  etc,  R.  Co.  v.  Marlon  Coun- 
ty, 7  Lea  (Tenn.)  663. 

A  statute  authorizing  a  board  of  po- 
lice of  the  several  counties,  to  raise  rev- 
enue for  the  support  of  the  poor,  and 
one  authoriilng  them  to  raise  revenue 
for  general  countv  purposes,  are  dis- 
tinct and  independent  statutes,  and  the 
tax  contemplated  by  the  former  may  be 
levied  and  collected,  even  though  the 
power  conferred  by  the  latter  has  been 
exhausted.  Coulson  v.  Harris,  43 
Miss.  738. 

S.  People  V.  Salomon,  51  111.  37; 
Dunham  11.  People,96Ill.  331;  Owners 
of  Land  v.  People,  1 13  111.  396  ;  People 
■o.  Wren,  5  III.  273;  Pike  County  v. 
People,  II  III.  Z03;  Richland  Counnr 
V.  Lawrence  County,  13  111.  I ;  Dennis 
w.  Maynard,  15  III.  477;  Daily  f.  Swope, 
47  Miss.  367. 

In ///iBOif,  the  power  to  assess  and 
collect  taxes  for  corporate  purposes, 
cannot  be  given  to  or  exercised  by  a 
fractional  portion  of  a  municipality. 
Madison  Cpunty  v.  People,  58  111,  456; 
People  V.  Canty,  55  111.  33. 

Ja  Spring  e.Olney,  78  111.  101,  It  was 
held  that  an  authority  to  Incorporated 
cities,  to  levy  taxes  annually,  to  a  cer- 
Uin  extent,  applies  as  well  to  cities  In- 
corporated under  special  cfaariers  as 
to   those   Incorporated   under  general 

Although  a  power  to  tax,  vested  in  a 
private  corporation,  is  illegal  and  void, 
when  it  is  transferred  to  a  municipal 
corporation,  it  is  not  so.  AUentown  v. 
Henry,  73  Pa,  St.  404. 
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the  power  to  tax  upon  municipal  authorities  are  sometimes  self- 
executing,  in  So  far  as  not  to  require  further  action  on  the 
part  of  the  legislature,*  but  whether  this  is  so  or  not  depends 
upon  the  language  of  the  constitution.* 

b.  By  Necessary  Implication.— When  power  is  g[ranted  a 
municipality  to  erect  public  works,  borrow  money,  and  incur  ob- 
ligations in  payment  thereof,  the  power  is  necessarily  implied, 
without  being  specifically  granted,  unless  the  contrary  ap- 
pears, to  levy  the  necessary  taxes  to  discharge  the  obligations  at 
maturity.'     But  the  power  to  tax  is  not  implied  from  a  power  to 


1.  Davia  Ti.  Green,  40  La.  Ann.  iSi, 
constmlnf;  article  214  of  the  Leuiiiana 
Constitution. 

I.  State  V.  St.  Louis,  etc.,  R.  Co.,  74 
Mo.  163,  conntruing  the  Miisotiri Can- 
■titution. 

a.  See  Municipal  Skcuhitihs,  vol. 
IS,  pp.  1311,1316;  Ralls  County  Ct.ii.U. 
S.,  10s  U.  S.  733 ;  Scotland  Cfounty  Ct. 
V.  U.  S.,  140  U.  S.  41 ;  U.  S.  V.  New  Or- 
leans, 98  U.  S.  381  ;  Quincy  r.  Jackson, 
113  U.S. 333;  Siblej  i^rMobile,  3  Woods 
(U.  S.)  535 ;  Ottawa  v.  Careji  108  U. 
S.  no;  Citizens'  5av.,  etc.,  Assoc,  x: 
Topeka,  30  Wall.  (U.  S.)  660;  U.  S.  v, 
Macon  County,  99  U.  S.  589;  Von 
Hoffman  v.  Quincy,  4  Watl.  (U.  S.) 
J3S;  Exp.  Parsons,  1  Hughes  (U.S.) 
383;  U.  S.  V.  New  Orleans,  08  U.  S. 
394;  Kelley  -ii.  Milan,  137  LI.  S.  139; 
Peoria,  etc.,  R.  Co.  v.  People,  i[6  III. 
40i;Prairlev.  Lloyd,  97  111.  179;  Galena 
V.  Corvrlth,  48  III.  433;  95  Am.  Dec. 
5S7;  Laughlin  v.  Santa  Fe  County 
{N.  Mm.  188.5),  S  P"-  Rep'  817;  Low- 
ell V.  Boston,  III  Mass.  460;  i;  Am. 
Rep.  39;  Board  of  Com'rs  of  i*ublic 
Schools  V.  Alleghany  County,  30  Md. 
449;  Iowa  R.  Land  Co.  v.  Sac  County, 
39  Iowa  134;  Coy  II.  Lye  "'' 
Iowa  I ;  Coffin  v.  Davenpo 


Cily,  : 
36  lov 


.   St 


377;  Hyde  Park 
Hasbrouck  t:  Milwaukee,  25  Wis.  132; 
Gibbons  v.  Mobile,  etc.,  R.  Co.,  36  Ala. 
439.  And  see  New  Orleans  v.  Lock- 
ett,  3  La.  Ann.  99;  State.p.  Clinton 
County,  6  Ohio  St.  380;  Adair  v.  Ellis, 
83  Ga.  464. 

But  the  rule  does  not  appt}',  in  the 
absence  of  express  authority,  where 
•ome  other  means  of  payment,  which  is 
fully  adequate,  is  substituted.  U.  S.  v. 
New  Orleans,  3  Woods  (U.  S.)  330. 

Power  to  erect  water  works,  carries 
withit  power  to  impose  a  tax  to  pay  there- 
for.   Taylor  Ti.  McFadden,84  Iowa  262. 

And  the  same  may  be  said  of  the 
power    to   erect   gas  works ;   and   the 


property  of  a  gas  company  will  be  sub- 
ject to  such  taxation,  though  the  result 
may  be  disastrous  to  its  businesi. 
Hamilton  Gas  Light,  etc.,  Co.  v.  Ham- 
ilton, 37  Fed.  Rep.  831. 

Where  the  power  of  taxation  is  lim- 
ited to  seven  mills  on  the  dollar,  a 
power  of  a  city  to  raise  more  than  that 
for  the  purpose  of  erecting  hospitals, 
poor-houses,  market- houses,  etc  is  not 
necessarily  implied  from  a  provision  in 
the  charter  making  it  the  duty  of  it* 
officers  to  erect  such  buildings.  Leaven- 
worth V.  Norton,  i  Kan.  405,  off  roved 
in  Burnes  v.  Atchison,  1  Kan.  454. 

lnRidenouri>.Saf&n,i  Handy  (Ohio) 
464,  it  was  held  that  a  constitutional 
provision  directing  the  assembly  to  re- 
strict the  power  of  taxation  of  munic- 
ipal  corporations,  presupposes  its   ex- 

The  power  to  pay  debts  or  provide 
for  their  payment,  to  fund  them  and  is- 
sue the  necessary  evidence  thereof,  ei- 
iits  in  every  corporation  without  anr 
eipress  authority  in  its  charter.  Gal- 
ena V.  Corwith,  48  111.  413;  95  Am. 
Dec.  537.  And  a  town  or  its  officers, 
duly  authorized  to  settle  a  disputed 
claim  against  it,  upon  doing  so  In  the  ex- 
ercise of  good  faith  and  sound  discretion, 
may  enforce  a  tax  duly  levied  upon  its 
citizens  to  raise  money  for  its  payment. 
Vose  V.  Frankfort,  64  Me.  330. 

The  powers  of  a  municipal  corpora- 
tion consist  of  those  granted  in  expresa 
words,  necessarily  implied  or  necessa- 
rily incident  to  the  powers  exprcwly 
granted,  and  those  absolutely  essential 
to  the  declared  objects  and  purposes  of 
the  corporation,  not  simply  convenient, 
but  Indispensable.  Merriam  v.  Moody, 
35  Iowa  163. 

A  cily  council  may  exercise  implied 
or  incidental  powers,  whenever  they 
are  necessary  to  carry  out  or  execute 
those  powers  which  are  clearly  ex- 
pressed. Hitchcock  V.  St.  Louis,  49 
Mo.  484. 
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enact  by-laws  for  the  good  government  of  the  municipality;  ^  nor 
from  a  mere  police  power  to  license  and  regulate  certain  speci- 
fied avocations.* 

c.  Limitations  on  Power. — Constitutional  provisions,  both 
state  and  federal,  limiting  the  rate  of  taxation,  generally  apply  to 
municipal  corporations,^  and  a  constitutional  limitation  upon  the 
right  to  incur  indebtedness,  operates  as  a  limit  upon  the  right  to 


Where  the  municipality  undertakes 
that  which  does  not  necessarllj  apper- 
tain to  it,  it  must  have  express  power 
to  do  so,  but  Che  power  is  implied 
where  {t  undertakes  to  do  that  which 
is  necessary.  Williamsport  v.  Com,, 
84  Pa.  St  487 ;  34  Am.  Rep,  308. 


iMue  and  sale  of  t>onds  for  certain  pur- 
poses, and  a  \eyj  of  a  special  tax  to 
meetthe  same,  is  sufficient  to  authorize 
a  tax  to  pay  interest  on  the  bonds. 

But  the  right  of  a  municipality  Co 
contract,  and  the  validity  of  its  con- 
tracts, is  limited  by  the  right  to  tax, 
and  if,  in  a  given  case,  no  tax  can  law- 
fnlly  be  levied  to  pay  a  debt,  the  con- 
tract itself  Is  void  for  want  of  authority 
to  make  it.  Citizens'  Sav.,  etc.,  Assoc. 
V.  Topeka,  30  Wall.  (U.  S.)  655;  Han- 
son V.  Vernon,  37  Iowa  28;  i  Am,  Rep. 
aij ;  Allen  II.  Jay,  60  Me,  127;  11  Am. 
Rep.  1S5;  Lowell  v.  Boston,  111  Mass. 
454;  15  Am.  Dec.  39;  Sharpless  v. 
Philadelphia,  ai  Pa.  St.  147;  59  Am. 
Dec.  7S9;  Whiting  11.  Sheboygan,  etc,, 
R.  Co.,  J5  Wis.  iM;  3  Am.  Rep.  30. 

In  Kentucky  Union  R.  Co.  v.  Bour- 
bon County,  85  Ky,  98,  it  was  held 
that  no  valid  and  entorcible  subscrip- 
tion for  stock  can  be  made  witliout 
power  to  levy  and  collect  taxes  to 
satisfy  it. 

An  act  authorizing  the  munlcipaliCy 
to  incur  a  debt  for  a  special  purpose, 
confers  authority  to  levy  taxes  for  the 
payment  thereof  in  excess  of  the  limit 
of  taxation  authorized  by  lawforordi- 
□ary  municipal  purposes.  Quincy  v. 
J.tt.on.  i.jU.  S.  33.. 

In  Loaiaiana,  where  bonds  are  is- 
sued a*  securlCy  for  a  debt,  it  is  essen- 
tial that  Che  ordinance  creating  the 
debt  shall  provide  the  means  of  paying 
the  principal  and  Interest  thereon, 
Knox  V.  Baton  Rouge,  36  La.  Ann.  417. 
And  in  Hamhn  v.  Meadville,  6  Neb. 
317,  it  was  held  that  where  the  ques- 
tion of  issuing  bonds  to  any  railroad 
was  submitted  Co  Che  people  of  a  county, 
but  without  accompanying  the  same 
by  a  proposition  to  levy  a  Cax  to  meet 


the  liability  incurred,  the  bonds  issued 
in  pursuance  of  such  vote  were  void. 

1.  Ashville  *.  Means,  7  Ired.  (N. 
Car.)  406.  And  see  Mays  v.  Cincin- 
nati, 1  Ohio  St.  j68.  But  in  such  case, 
they  may  prevent  the  sale  of  liquor 
without  a  license,  Helsenbrittle  v. 
City  Council,  3  McMull.  (S.  Car.)  133; 
City  Council  ».Ahrena,4  Strobh.  (S. 
Car.)  341. 

8.  Cincinnati  r'.Bryson,  15  Ohio  635;  ' 
Mays  V.  Cincinnati,  1  Ohio  SC  368; 
Kip  V.  Paterson,  36  N.  J.  L,  198 ;  State 
V.  Hoboken,  33  N.  J.  L,  280;  Dunham 
V.  Rochester,  5  Cow.  (N.  Y.)  461; 
Columbia  v.  Beasley,  1  Humph.  (Tenn.) 
23a;  St,  Louis  T.  Western  Union  Tel. 
Co.,  39  Fed.  Rep.  59. 

8.  State  V.  Van  Every,  75  Mo.  .1J30; 
Arnold  v.  Hawkins,  95  Mo.  569;  Ely- 
ton  Land  Co.  -v.  Birmingham,  89  Alfl. 
477;  Hebard  f.  Ashland  County,  55 
Wis.  145;  Spann  -v.  Webster  County, 
64  Ga.  498 ;  Austin  -o.  Nalle,  85  Tex. 
jao ;  Texas  Water,  etc.,  Co.  v.  Cleburne, 
1  Tex.  Civ.  App.  580;  Muller  v.  Deni- 
Bon,  I  Tex.  Civ,  App.  293.  And  see 
New  Orleans  -j.  Firemen  Ins.  Co..  41 
La.  Ann.  1143;  sufra,  this  title.  The 
PoTuer   to    Tax  —  Constitutional    Re- 

In  ascertaining  whether  the  coat 
of  an  improvement  exceeds  the  limit. 
It  is  necessary  to  consider  only  what 
Is  required  to  be  actually  paid.  And 
where  damages  and  benetits  have  been 
assessed,  (he  excess  of  damages  over  the 
benelits  is  all  Chat  should  be  considered 
In  estimating  the  cost.  Andrews  i: 
People,  84  III,  38;  Wright  v.  People,  87 
111,  583. 

The  South  Carolina  Const,,  art,  9, 
(j  9.  making  it  the  duty  of  the  general 
assembly  to  provide  for  the  incorpora- 
tion and  organization  of  cities  and  towns, 
and  restricting  their  powers  of  taxation, 
does  not  require  a  municipal  corpora- 
tion to  be  limited  to  a  certain  rate  of 
taxation,  but  only  that  the  power  be  re- 
stricted as  to  the  subjects  and  objects  of 
the  tax  imposed.  State  v.  Beaufort  (S. 
Car.  1893),  17S.E,  Rep.  355. 

BpeaUI  tazM    levied  upon  districts 
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tax  to  satisfy  it.'     The  legislature  may  also  limit  the  power  of  a 
municipality,  both  as  to  expenditures   and   taxation,*  and  any 


having  territorial  limits  different  from 
ttie  municipality  levying  the  tax,  must 
lilcewiie  be  kept  within  the  constitu- 
tjonal  limiU.  /n  re  House  Btll,  No.  165, 
IS  C0I0.J93. 

1.  Law  V.  People,  87  III.  385;  How- 
ell v.  Peoria,  90  III.  104 ;  Springfield  v. 
Edwards,  84  III.  636;  Relneman  v. 
Covington,  etc.,  R.  Co..  7  Neb.  31 


Hebard  v.  Ashland  County,  55  WU. 
145.  And  see  Jonas  V.  Cincinnati,  iS 
Ohio  318. 

A  general  provision  authorizing  a 
municipality  to  create  a  debt  upon 
compliance  with  certain  formalitieB, 
but  restraining  it  to  a  certain  rate  of 
taxation,  and  authorizing  it  to  con- 
ttruct  wharves,  dacks,  piers,  etc.,  the 
expense  o{  which  might  far  exceed  the 
annual  revenues  of  a  municipality  at 
tiie  general  rate  of  taxes,  empower?  it 
to  create  a  debt  for  these  undertakings 
only.     Ijfayette  v.  Cox,  5  Ind.  38. 

A  debt  payable  in  the  future,  or  up- 
on a  contingency,  or  the  happening  of 
some  future  event,  ia  within  a  constitu- 
tional restriction  upon  the  amount  of 
municipal  indebtedness,  as  well  as  a 
debt  payable  presently  and  absolutely, 
and  it  makes  no  difference  whether 
the  debt  be  for  current  expenses  or 
(or  something  else.  Springfield  v. 
Edwards,  84  iTl.  626. 

In  People  *.  Flagg,  n  Am.  Law 
Reg.  So,  it  was  held  that  conatilutional 


e,  unless  authorized  by  a  law  sub- 
mitted to  the  people,  do  not  apply  to 
the  debts  of  cities  or  subordinate  mu- 
nicipal divisions,  but  to  those  of  the 
state  itself. 

9.  Warren  Countj-  v.  Klein,  51  Miss. 
807;  Boyce  i'.  Sebrmg,  66  Mich.  310; 
Santa  Barbara  v.  Eldred,  95  Cal.  378  ; 
Binkert  v.  Janeen,  94  111.  i&x ;  John- 
ston V.  Becker  County,  17  Minn.  64; 
Wheeler  -a.  Plattsmouth,  7  Neb.  170; 
Manley  T.  Emlen,  46  Kan.  655.  And 
see  Cobb  v.  Eliiabelh  City,  75  N.  Car. 
l;  Weinstein  -o.  Ncwbern,   71  N.  Car. 

f36-,  Vaughan  v.  Bowie,  30  Ark.  278; 
onas  11.  Cincinnati,  iS  Ohio3iS;Ht 


power  to  tax,  is  a  limitatloa  upon  the 
taxing  officers  only;  it  in  no  way  con- 
trols the  legislature,  who  may  repeal  the 
same,  either  expressly,  or  impliedly,  by 
inconsistent  legislation.  Com.  v.  Al- 
legheny County,  40  Pa.  St.  348. 

A  tax  assessed  prior  to  the  time  when 
a  limit  upon  the  rate  takes  effect,  but 
not  finally  passed  until  afterwards,  li 
subject  to  the  limit.  Overall  v.  Reunzi, 
67  Mo.  103;  St.  Joseph  Board  of  PubUc 
Schools  Ti.  Patten.  6z  Mo.  444. 

But  a  municipal  corporation  mavlevy 
a  higher  rate  of  taxation  than  that  laid 
by  the  state  and  county  for  the  same 
year,  Fulgum  v.  Nashville,  S  Lea 
(Tenn.)  635. 

The  Washington  Act  of  March  9th, 
1803,  providing  for  the  assessment  and 
collection  of  taxes  in  certain  municipal 
corporations,  does  not  apply  to  the 
city  of  Port  TowDsend,  that  not  being 
a  classified  city  under  the  general  law 
of  the  state,  and  there  being  nothing 
in  the  act  showing  an  Intention  to  in- 
clude cities  not  provided  for  by  such 
classification.  Port  Townsend  v.  Shee- 
han,  6  Wash.  zio. 

Under  Wisconsin  Rev.  St.,  §  1x40, 
no  town  which  has  less  than  five  hun- 
dred inhabitants  may  levy  a  hig-hway 
tax  of  more  than  t'i'>oo  In  one  year, 
and  no  town  having  two  or  more  con- 
gressional townships  shall  levy  a  tax, 
exclusive  of  the  mill  tax,  of  more  than 
t:/KX>In  any  oneyear.  It  was  held  that 
a  town  which  was  composed  of  two 
congressional  townships,  and  had  1cm 
than  five  hundred  Inhabitants,  could 
not  levy  a  highway  tax  of  more  than 
ti,ooo.  C.  N.  Nelson  Lumber  Co.  r. 
Loraine,  34  Fed.  Rep.  456. 

The  power  of  a  city  of  the  second 
class  to  pay  for  electric  lighting,  water, 
and  fire-department  supplies.  Is  within 
the  limitation  of  the  taxing  power  for 
general  revenue  purposes  to  ten  mitis 
on  the  dollar,  by  Kansas  Gen.  Sts.,  of 
TS89,  par.  768,  and  does  not  extend  to 
forty  mills  under  par.  796,  providing 
that  the  levy  of  city  taxes  for  all  gen- 
eral purposes,  exclusive  of  school  pur- 
poses, shall  at  no  time  exceed  four  per 
cent,  of  the  taxable  property,  bnt  giv- 
ing no  express  power  to  tax.  Stewmrt 
V.  Kansas  Town  Co^  5°  Kan.  553; 
Stewart  v.  Adams,  50  Kan.  568. 

Ci^  taxes  for  general  purposes 
only,  are  included   within    par.   79IS. 
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taxation  in  excess  of  such  limitations,  is  void.*     But  a  limitation, 
either  constitutional  or  legislative,  does  not  apply  to  taxes  levied 

Colum but  Water  Co.  f.  Columbus,  48  w.  People,  88  III.  340;  Kinsey  r.  Pu- 

Kan.  99.  laski  County,  3  Dill.  {U.  S.)  253. 

VBUmltwl    Onuit  of   Powor    Told.—  1.  Beard  i>.  Lee  County, 51  riiaG.  541; 

When  the  legislature  attempts  to  con-  State  v.  Marion  County,  21   Kan.  433; 

ferupon  amunicipal  corporation  anun-  AtchiEon,  etc.,  R.  Co.  v.  Woodcock,  18 

restricted  power  to  levy  taxes  and  raise  Kan.  jo ;  National  Bank  v.  Barber,  -24 

motley,  aside  and  above  what  may  be  Kan.  546;  Ostiorne  County  v.  Blake,  25 

necessary  and  proper  to  support   the  Kan.   358;   Atchison,   etc.,  R.  Co.    v. 

local  government,   and   for  legitimate  AtchiaonCo.,47  Kan,72a;Reinemanr'. 

municipal     purposes,   such    unlimited  Covington,etc.,R.Co.,7  Neb.3iD*Union 

grant    of    power    is   void.     Smiths.  Pac.  R.  Co.  v.  Dawson  County,  13  Neb, 

Fon   du   Lac,   10    Biss.   (U.   S.)    418;  354;  Baier  v.   Humpall,    16  ^eb.  137; 

Foster  v.  Kenosha,  i3  Wis.  618 ;  Broad-  Burlington,  etc.,  R.  Co.  r. York  County, 

heed   v.   Milwaukee,  19  WU.  634;   88  7   Neb.  487;  State   u.  Gosper   Co.,    14 

Am.  Dec.  Ji.  Neb.  33;   Wheeler    f.   Plattsmouth,  7 

Judicial  HoUoe.— All  legislative  acts  Neb.   270;  Spann  i/.  Webster  County, 

conferring  or  restricting  the   revenue  64  Ga.  498 ;  Weston  v.  Syracuse,  17  N. 

powenof  a  municipality  are,  in  their  Y.  110;  Ketchum  t>.  Buffalo,  14  N.  Y. 

nature,   public   laws,  whether  so   de-  356;  Kemper  v.   McClelland,   19  Ohio 

dared  in  terms  or  not,  and  courts  are  324 ;  Cleveland  v,  Heialey,  41  Ohio  St. 

bound  to  take  judicial  notice  of  them  670;  State  v.  Humphreys,  35   Ohio  St. 

In   all   proceedings   affecting   revenue  520;  Blessing  v.  Galveston,  41  Tex.  643; 

matters.     Binkert  i>.  Janaen,  94  111.  283.  Seward  v.  Rising   Sun,   79   Ind.  351; 

DoM  sot  Limit  tlMBtslit  to  Oontnuit.—  Weber  r.  Traubel,  95  111.427;  Thatch- 
In  Emerson  v.  Blalrsville,  3  Pittab.  er  -v.  People,  93  111.  340;  Hebard  v. 
(Pa.)  39,  it  was  held  that  a  limitation  Ashland  County,  55  Wis.  145;  Kimball 
on  the  taxing  power  does  not  amount  v.  Ballard,  19  Wis.  601;  8S  Am.  Dec. 
to  a  prohibition  to  contract  debts.  And  705 ;  Connors  f.  Detroit,  41  Mich.  139; 
when  a  municipal  corporation  exceeds  Wattles  v.  Lapeer,  40  Mich.  634;  Case 
the  limits  of  Its  taxing  power,  the  v.  Dean,  16  Mich.  12;  Seymour  v, 
courts  are  powerless  to  control  it  in  Peters,  67  Mich.  41c;  Boycc  v.  Se< 
the  absence  of  restraint  in  the  law  ere-  bring,  66  Mich.  210;  Campbell  County 
ating  it.  And,to  the  same  effect,  see  v.  Taylor,  8  Bush  (Ky.)  206;  Gonzoles 
Howard  -v.  Oshkosh,  33  Wis,  309  ;  Kin-  -v.  Lindsay,  30  La.  Ann,  io6_<; ;  Carroll 
»ey  V.  Pulaski  County,  3  Dill.  (U.  County, i/.U.  S.,  18  Wall.(U.S.)  7i;Jef- 
S.)  353.  fries  f.  Lawrence,  4a  Iowa  498;  Clark 

BBlwgAllMitt  Of  AntbOTltT. — The  ex-  v.  Davenport,  14  Iowa  494;  Benoist  v. 

ercise  by  the  legislature  of  its   powers  St.  Louis,    19   Mo,   179;   Slate   v.   St. 

to  limit  taxation,  does  not  prevent  it  Louis,  etc.,  R.  Co.,  75  Mo.  526;  Gage  v. 

from  again  exercising  its  power  by  en-  Williams,   iig    111.    566;    Harland   v. 

largiug  Che  authority  to  tax.   Blanding  Eastman,  119III,  27;  Huse  v.  Merriam, 

3  Cal.  343.     And  see  State  v.  1  Me.  375;  Mobile  i/.  Dargan,  45  Ala. 


Beaufort  {S.   Car.  1893),  17  S.  E.  Rep.  310 ;  Joyner  -a.   School   Dist.   No.  3,  i 

i;SS.     And  a  grant  of  authority  by  the  Cush.   (Mass.)    567 ;     Cope     v.     Coi- 

egislature  to  county  commissioners,  to  11ns,  37  Ark.  649;  Worthcn  v.  Badgett, 

create  a  debt  and  provide  for  the  pay-  32  Ark.    496;   Elwell  ti.  Shaw,  1   Me, 

ment  thereof,  is  an  enlargement  of  the  339;  Wells  v,  Burbank,  tj  N.  H.  393; 

power  to  tax  to  meet  the  demand,  and  Warner  v.  Outagamie  County,  19  Wis. 

an  implied   repeal  of  any  conflicting  611  1    Siblev     v.     Mobile,     3     Woods 

statutory  implication.     Com,  v.  Alle-  (U.  S.)   53s';  People  ij.   Fort  Edward, 

ghenv  County,  40  Pa.  St.  349 ;  Com.  v.  70  N.  Y.  28 ;  Dean  v.  Lufkin,  54  Tei. 

Pittsburgh,   34   Pa.   St.  ^96;  East   St,  165;  Lib  by  v.  Burnliam,  15  Mass.  143; 

Louis  V.  People,  124  111,  655.  Slate  v.  Strader,  25  Ohio  St.  527;  Hub- 

But  a  general  law  requiring  a  city  to  bard  v.  Brainard,  35   Conn.  568;  First 

makearetumof  taxes  which  it  requires  Ecclesiastical    Soc.     *.     Hartford,    38 

to  be  levied,  to  the  clerk  of  the  county.  Conn,  374 ;  Witkowski  v,  Bradley,  35 

does  notwork  a  repeal  of  a  provision  it)  La.  Ann.   904;   SUsbee   v.  Stockle,  44 

its  charter  prohibiting  It  from  levying  Mich,  s^i ;   Flint,  etc.,  R.  Co.  v.  Au- 

over  a  certatn  rate  per  cent.     Edwards  ditor    Gen'l,   41    Mich.   635;    Sterling 
687 
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School   Furniture   Co.  11.  Harvej',  45  Where  a  tax  is  levied,  which  might 

Iowa  466.  have  been  authorized  by  either  of  two 

In  the  absence  of  constitution  a  I  pro-  statutes,  but  which  would  be  excessive 

vision,   if  the   legislature  prescribes  a  if  levied   under  one  of  them,  it  will  be 

limit  ta  taxation,  it  must  be  observed,  presumed  to  have  been  levied  under 

unless  tt  is  s   total   prohibition  of  all  the  other,     Lima  r.  McBride,  34  Ohio 

taxation;  if  it  prescribes  no  limit,  the  St.  33S. 

right  of  the  municipality  is  unlimited.  A  court  will  not  assume,  in  the  ab- 

Becit  v.  Allen.  5S  Mif^s.  143.  sence  of   any   proof,  that  a   tax   voted 

Within  the  limitation  of  a  maximum  would    raise    more   money    than    waa 

amount  to  be  raised  by  taxation,  the  needed,  so  that  there  would  be  a   bal- 

Bmounl  to  be  raised  is  a  matter  prop-  ance  to  be  applied  to  an  unlawful  debt, 

erly  intrusted  to  the  discretion  of  the  Greenbanks  v.  Boutwell,  43  Vt.  107. 

committee  or  body  authorized  to  raise  In  Alvord  o.  Collin,  20  Pick.  (Mass.) 

It.     Brown  v.  Hoadle}',  ii  Vt  471.  41S,  where  one  list  of  school  taxes,  and 

If,  at  an  annual  meeting,  a  town  has  another  of  county  taxes,  is  made,  under 

voted  to  raise  90  much  money  as  to  re-  a  vote  to  raise  a  certain  sum   for  the 

quire  the  assessment  of  the  full  sum  support  of  schools  and  another  sum  for 

allowed   by    law   to  be  assessed  upon  contingent  expenses,  and  on   the  first 

polls    in   any  one    year,  a  tax  subse-  list,  the  sum  assessed  exceeded  the  sum 

quently  voted  must  be   assessed  only  voted  for  schools,  but  the  aggregate  of 

upon  property,     Freeland  -o.  Hastings,  both  was  less  than  the  amouilt  author- 

10  Allen  (Mass.)  570.  ized  to  be  raised  by  taxation,  the  ss- 

The  value  of  lands  upon  a  tax  list,  tessment  was  held  valid. 

upon  which  no  valuation  was  placed,  is  There  may  be  different  rales  of  laxe* 

admissible    in   evidence   In   an  action  for   different  taxes  in   the    same  year, 

upon  orders  of  a  school  district,  to  es-  provided  the  aggregate  does  not  exceed 

tablish  that  they  were  issued  in  excess  the  limit  fixed  by  law.     Benoist  v,  St. 

of  the  constitutional  limit  of  Indebted-  Louis,  19  Mo.  179. 

ness.     Wormley  v.  Carroll   Dist.  Tp.,  Taxes  levied  for  the  support  of  the 

45  Iowa  666.  poor  are  to  be  regarded  as  current  ei- 

The  levy  of  a  school  tax  of  three  penses  of  the  county,  within  a  statute 
per  cent,  is  not  shown  to  be  Illegal,  limiting  the  amount  which  can  lie 
when  the  law  allows  a  tax  of  that  raised  within  any  j'ear  for  current  ex- 
amount  for  building  purposes,  if  it  is  penses.  Atchison,  etc.,  R.  Co.  ti.  Wil- 
not  shown  in  what  district  the  prop-  helm,  33  ICan.  306.  And  sec  Kansas 
erty  taxed  1b  situated,  or  what  rate  was  City,  etc.,  R.  Co.  v.  Albright,  33 
required  to  be  levied  in  each  district.  Kan.  an. 
Gage  V.  Bailey,  102  III.  11.  Inoreaae   of  nrnnwinm   Bate. — Under 

A  levy  which   imposes  a  tax  smaller  the  laws  of  some  of  the  states,  the  max- 

than  that  which  by  law  it  might  have  imum  rate  may  be  increased  by  a  vote 

Imposed,  is  good.  Holtister  r.  Bennett,  of  the  district  upon  which  It  is  Imposed, 

9  Ohio  S3.  taken  in  a  prescribed  manner,  and  when 

Where  a  limitation  upon  the  rate  of  the  rate  is  so  Increased,  the  Increased 

taxation  does  not  apply,   a  municipal-  rate  becomes  the  maximum  limit.   Chl- 

ity  may  levy,  assess,  and  collect   such  cago,etc.,  R.Co.r.  Lamkin,97Mo.496, 

taxes  as  are  necessary  to  the  accom-  Onra of Sxeeaslve I«V7. — Whereacity 

plisliment  of  a  proper  object.     Texas,  levies  a  tax  in  excess  of  Its   power,  it 

etc.,   R.   Co.   V.    Harrison  County,  54  cannot  be  cured  by  directing  the  coJ- 

Tex.  119,  lector,  after  the  warrant  comes  into  his 

A  statute  conferring  the  power  and  hands,  to  collect  only  a  certain  rate  per 
duty  to  construct  a  public  work  ac-  cent.,  not  in  excess  of  the  limit.  Web- 
cording  to  a  designated  plan,  with  a  sler  v.  People,  98  111.  343. 
separate  clause  authorizing  the  board  Ssndislon  of  Sxcsis.— But  in  State  f. 
charged  with  the  duty  to  call  on  certain  McClurg,  27  N.  J.  L.  253,  it  was  held 
municipalities  for  such  sums  as  they  that  if  taxes  are  assessed  in  excess  of 
deem  properfor  the  expense,  providing  the  limit,  the  assessment  Is  not  void  In 
the  amount  to  be  paid  shall  not  exceed  whole,  but  only  as  to  the  excess,  which 
a  specified  sum,  limits  the  amount  of  may  be  remitted.  And  to  the  same  ef- 
contribution  by  each,  but  does  not  feet,  see  Chambers  f.  Myrlck,  61 
limit  the  entire  cost  of  the  work.   Peo-  Miss.  439. 

pie  V,  Kelley,  j   Abb.  N.  Cas.  (N.  Y.)  Error  In  Judsmsnt  of  OtBcars  FIxIbs 

383;  76  N.  Y.  489.  the   RaM.— A   levy   that    produces    an 
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in  payment  of  debts  incurred  prior  to  its  adoption,'  nor  is  a  limit 
upon  the  power  to  tax  for  general  purposes  inconsistent  with  the 
grant  of  authority  to  impose  taxation  for  special  purposes  in  excess 
of  the  limit;' and  the  taxing  power  of  a  municipality  is  not  exhausted 

amount  greater  than  the  sum  author-  1.  Watts  i'.  Port  Deposit,  46  Md.  500; 

ized  to  be  raised,  is  not  Invalid  if  the  Taft  v.  Wood,   14  Pick.  (Mass.)  363; 

oflicera  whose  duty  it   i«   to   make  it,  McCormick  v.  Fitch,   14   Minn.   251; 

have  filed  such  a  rate  per  cent,  as  in  Austin  v.  Gult,  etc,  R.  Co,  45  Tex.  134; 

their  judgment  would  produce  the  re-  Austin  i>.  Natle,  S5  Tex.  530;  Butz  v. 

quired  amount.      Union   Trust   Co.  f.  Muscatine,  S  Wall,  (U.S.)  575;  Ralls 

Weber,  96  111.  346;  Edwards  r.  People,  County  Ct.  v.  U.  S.,   loj  U.  S.  733; 

88  111,340;  Faris  v.  Reynolds,  70  Ind,  Quincyi'.  Jackson,  11^  U.S. 311;  Chin- 

3S9;  Dwyeri'.Hackworth,  ^7Te».i45;  iquy  i-.  People,  78  III.   570;   Mason*. 

Scoville  11.  Cleveland,  I   Ohio  St.  ia6;  Shawneetown,  7    '" 
Chandler  v.  Bradish,  13  Vt.  416.     And 
•ee  O'Grady  r,  Barnhisel,  23  Cal.  187  ; 

Kelly  I-.  Corson,  8  Wis.  181.  Nashville,    etc.,    R.    Co.    if.    Marian 

The  probability  of  a  delinquencj'  is  a  County,  7  Lea  (Tenn.)  66^, 

matter  which  mar  fairly  be  considered  As  a  general  rule,  special  taxes  Iro- 

in  determining  the  amount  of  a  levy,  posed  to  meet  a  special  burden  are  held 

Marion  CounU  v.  Harvey  County,  j6  to   be  unatTected  by  restrictions  upon 

Kan.     181;     Smith     v,     Leavenworth  the  rale  of  general  taxation,  1 -'---   -- 


Countv,  9  Kan.  396;  People  v.  Cooper,     pressly  placed  within  them.    Nashville, 
loIll.'App.  3S4;  Hyde  Park  r,  Ingalla,    etc.,  R.  Co.  v.  Franklin  County,  5  Lea 
People  -v.  Wiltshire,  91  111.     (Tenn.)  707  ;  7  Am.&  Eng.  R.  Cas,  3( 


260-,  Vose  V.  Frankfort,  64  Me.  319.  Peoria,  etc.,   R.  Co.  v.  People,  1 16  III. 

Penaluei. — But   interest  on   the  tax  401;   Brodie   r.  McCabe,  31  Ark.  690; 

due,  and  a   penalty  for  delinquency,  Rice  v.  Walker,  44  Iowa  458 ;  Soens  v. 

may  be  added  over  and  above  the  limit,  Racine,  10  Wis.  271;  Stevens  «.  Anson, 

Chicago,  etc.,  R.  Co.  u.  Hartshorn,  30  73   Me.  489;    Beck   u.   Allen.  58  Miss. 

Fed.  Rep.  541.    The  penalty  pertains  143;    McCracken   v.  San  Francisco,  16 

to  the  remedy,  and  is  no  part  of  the  Cal,  591^  Brocaw  v.  Gibson  County,  73 

tax  when  levied.    Tobin  v.  Hartshorn,  Ind.  543;  Waller  v.  Perkins,  53Ga.234; 

69  Iowa  648.  Laughlin   v.   Santa   Fe  County  (New 

1.  Dean    v.   Lufkiii,    54   Tex.  265;  Mei.   1885),  5  Pac.  Rep,8i7;  Com,  i 

Texas,  el ..      1       -       ^       .  „     ^.      „  ^ 

S4Tex.i   ,  ,  ,  „   ^. 

105  U.  S.  733.     And  see  Houston  11.  Sparland   v.   Barnes,  98  111.  ^95;  Dean 

Voorhies,  70  Tex.  356.  v.  -Lufkin,   54  Tex.  165;  U.  S.  v.  New 

It  such  indebtedhesB   is   not   ascer-  Orleans,  98   U.   S.  381 ;  Wolff  i/.  New 

tained  until  after  the  limitation  takes  Orleans,    103    U.  S,  35S:  Butz  v.  Mus- 

effect,  and  the   trustees  of  the  village  catine,   S   Wall.   (U.   S.)    sys;   Macon 

refuse  to   pay,   mandamus  will  lie  to  County   v.   U.   S.,  13+  U.  S.  331.     But 

3el  them.     People  v.   Edeewater,  the  general  restrictions  in  some  of  the 

ow.  Pr.  (N,  Y.  Supreme  Ct.)  3S0.  states,   are   deemed   to   be    sufficiently 

A  creditor  is  required  to  take  notice  comprehensive   to   include  t* 


1    Ti.   Lufkiii,    54   Tex.  265;  Mei.   1885),  5  Pac.  Rep,8i7;  Com, 

;.,  R.  Co.  V.  Harrison  County,  Allegheny  County,  40  Pa.  St.  348;  Cor 

[9;  Ralls  County  Ct.  v.  U.  S,,  v.  Pittsburgh,  34  Pa.  St.  496.   And  s< 

.  733.     And  see  Houston  -a.  Sparland   v.   Barnes,  98  111.  f<)t,;  Dei 


;x; 


of  statutes  prohibiting  or  limiting  the  State  v.  Gosper  County,  14  Neb.  13; 
exercise  of^  the  taxing  power  of  a  mu-  Burlington, etc.,  R.Co.r.Claj- County, 
nicipality  to  raise  money  for  the  pay-     13   Neb.   367;  Reineman  v.  Covington, 


It  or  the  debt.    Rees  r.  Watertown,  etc.,  R.  Co.,  7  Neb.  310;  Clark  v.  Daven- 

19  Wall.  (U.  S.)  107.  port,   14   Iowa  494;  Beck  v.  Allen,  38 

A  railroad  company's  charter  having  Miss,   143;   Leavenworth   v.  Norton,  l 

conferred  on   municipalities  power  to  Kan.  405;    Burnes  v.  Atchison,  z  Kan. 

subscribe  to  its  stock,  and,  by  implica-  448;    U.    S.  v.  Burlington,  3  Am.  Law 

tion,  power  to  levy  taxes  to  meet  the  Reg.   N.   S.   394.      And   many   of  the 

obligation,   it  was  held  that  a  subse-  states  have   adopted  restrictions  upon 

quent  general  law  limiting  the  rate  of  the  rate  of  taxation,  with  direct  refer- 

taxation,  had  no  application.     Peoria,  ence  to  special  taxes.      See   Barlow   f. 

etc.,  R.  Co.  II.  People,  116  111.  401.  Sumter  County,  47  Ga.  639;  Couper  v. 

And  see  infra,  this  title,  WUkdra-ual  Rowe,  43  Ga.  339;  Amett  v.  Griffin,  60 

er  AUeralion  of  Potutr.  Ga.  350 ;  Waller  i'.  Perkins,  51  Ga,  J33; 

569 


>y  Google 


KDDidpal  TuKdra.  TAXA  TION.  Paww  to  ImpoM. 

by  embracing  in  the  general  levy  items  as  to  which  the  limitation 
upon  its  power  to  tax  does  not  apply.*  Limitations  on  the  taxing 
power  are  not  to  be  enlarged  by  implication  from  general  provi- 
sions conferring  the  power  to  contract,  make  improvements,  erect 
usual  and  ordinary  buildings,  and  incur  liability.*  Nor  is  any  duty 
imposed  upon  a  municipality,  under  a  special  authority  to  pay 
judgments,  to  levy  a  special  tax  in  excess  of  the  limit  to  pay  a 
judgment  against  it  for  ordinary  indebtedness ; '  though  where 
the  judgment  is  founded  upon  a  contract,  the  obligation  of  which 
such  a  restriction  would  impair,  the  rule  has  been  held  otherwise.* 
d.  Withdrawal  or  Alteration  of  Power. — The  power 
of  municipal  corporations  to  levy  taxes  may  be  enlarged,  abridged, 


'.  Sac  Couiitj,  39  fowa  126;  Teffries  v. 
i-awrcnce,  4a  Jowa  498,  and  Carroll 
County  I-.  U.  S.,  18  Wall.  (U.  S.)  71, 
that  a  tax  might  be  levied  in  excess  of 

lin  County,  5  Lea  (Tenn.)  707,  It  was  the  limit  to  pav  judgments  ag:BinEt  a 

held  that  a  itatutory  provision  that  the  city.     And   in  'Britton  v.  Platte  City, 

rate  of  taxation  for  county  purposes  i   Dill,    {U.  S.)  i,  It  was  held  that  the 

should  not  exceed  the  rate  of  state  tax-  power  and  duty  of  a  munidpsllty  to 

ation  (or  the  time  being,  prohibits  tbe  levy  a  special  tax  in  payment  of  judg- 

counties,  after  making  a  levy   for  gen-  ments,  is  not  restricted  by  a  provision 

era!  county  purpoites  equal  to  the  rate  in  its  charter  authorizing  it  to  levy,  for 

of  state  taxation,  from  making  en  ad-  ordinary  municipal  purposes,  a  general 

ditional  levy  for  special  purposes,  un-  tax  not  exceeding  a  certain  specified 

less  specially  authorized  by  law.  rate. 

I.  Warren  County  p.  Klein,  51  Miss.  But  a  village  which  obtains  a  right 

808.     And  see  Texas,  etc.,   R.  Co.  v.  to  levy  a  hi^er  rate,  by   reorganiza- 

Harrison  County,  54  Tex.   119;   Pope  tlon  under  the  general  incorporation 

County   T',   Sloan,   93   111.    177;    Ralls  law,  may  raise  money  at  such  higher 

County  Ct.  v.  U.   S,,  105   U.  S.   733 ;  rate  to  pay  a  judgment  upon  a   claim 

Qjiincy  c  Jackson,  113  U.  S,  331.  accruing    before    the    reorganization. 

a.  Weber   11.   Traubel,   95    111.   417;  Carney  t.  Marseilles,  136  III.  401. 

Binkert  ii.Jansen,  94III.  383;  Kane  v.  4.  See  Wltkowski  i>.  Bradley,  35  La. 

School  DiBL,5i  Wis.  503;  State  i/.  New  Ann.  904;  Favrot  11.  East  Baton  Rouge, 

Orleans,  33  La.  Ann,  358;  Wheeler  v.  34  La.  Ann.  491.     A  party  claiming  a 

Plattsmouth,   7   Neb,   370;   Reineman  muHifiiniKi  to  compel  the  levv  of  a  tax 

"  '  '  ■  -^  —  ■>•  .  -  jjjess  of  the  limit,  to  pay  iiis  judg- 
:nt,  must  allege  and  prove  that  it 
.s  founded  upon  a  contract.     State  v. 

94Pa.  St.  338;  Stater. Columbia  (Mo.),  Police  Jury,  33  La.  Ann,  8S4. 

35  Cent.  L.  J.  335.  In  lotoa,  the  validity  of  negotiable 

The  power  of  a  municipality  to  raise  bonds  of  a  county,  issued  la  satisfac- 

more  than  the  amount  limited  by  law  tion  of  judgments,  in  the  hands  of  in- 

for  the  erection  of  certain  works,  is  not  nocent   holders   for  value,  cannot   be 

necessarily   implied  from  a  provision  questioned  by  showing  that  the  judg- 

making  it  the  duty  of  its  ofEcers   to  ments   were   rendered   upon  warrants 

erect    such    works.     Leavenworth   v.  Issuedinexceseof  aconstitutional  limit 

Norton,  i  Kan.  405.  upon  the  right  to  incur  debts,  and  a 

8.  Carroll  County  v.  O.  S.,  18  Wall,  tax  levied  to  pay  such  bonds  may  be 

(U.     S.)    71,     distinguishing    Buti    v.  enforced.      Sioux  City,  etc.,  R.  Co.  v. 

Muscatine,  8   Wall.  {U.  S.)  575;  Os-  Osceola   County,   51   Iowa  j6;   Sioi« 

borne  County  v.  Blake,  35  Kan.  356;  City,  etc.,  R.  Co.  v.  Osceola  County, 

Arnold  v.  Hawkins,  95  Mo.  569;  Wit-  45  fowa  168, 

kowski  V.  Bradley,  35  La.  Ann.  904.  Hsrgar  of  Bond  In  JoOcinnit. — T  h  e 

In  Rice  v.  Wafker,  44  Iowa  458,  un-  recovery  of  a  judgment  against  a  cjtj. 
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or  entirely  withdrawn  at  the  pleasure  of  the  legislature*  With- 
drawal or  alteration  of  the  power,  however,  will  not  be  presumed 
in  the  absence  of  a  clear  expression  of  the  legislative  intent;* 
and  if  it  would  operate  an  impairment  of  the  obligation  of  con- 


on  lU  bond,  will  not  merge  the  indebt- 
edncBS  in  the  judgment  bo  that  tt  will 
lose  its  proper  claBsification;  the  origin 
of  the  debt  will  Gi:  Its  classili cation, 
which  will  remain,  however  numerous 
the  changes  it  ma^  undergo  in  form. 
Ea«t  St.  Louis  v.  Underwood,  105 
IlL  308. 

I.  Meriwether  v.  Garrett,  loa  U.  S. 
47a;  Williamson  i>.  New  Jersey,  130 
U.  S.  189;  Blanding  v.  Burr,  13  Cal. 
343;  St.  Louis  V.  Ailen,  13  Mo.  400; 
State  V.  St.  I^uis  County  Ct.,  34  Mo. 
ca6;  Basnett  v.  Jacksonville,  19  Fla. 
664;  Trustee!  of  Schools  v.  Tatman, 
13  III.  37 ;  People  v.  Chicago,  51  HI- 17; 
a  Am.  Rep.  178;  Richland  County  v. 
Lawrence  County,  a  III.  i ;  People  v. 
Morris,  13  Wend.  (N.  Y.)  335;  Bailey 
V.  New  York,  3  Hill  (N.  V.)  531 ;  State 
V.  St.  Louis,  etc..  R.  Co.,  9  Mo.  App. 
532;  Atkins  V.  Randolph,  31  Vt.  336; 
Augusta  V.  North,  57  Me.  392 ;  a  Am. 
Rep.  ;5;  Blessing  v.  Guveston,  43 
Tex.  643;  Covington,  etc,  R,  Co.  v. 
Kenton  County  Ct^  12  B.  Mon.  (Kt.) 
1*4;  Philadelphia  v.  Fox,  64  Pa. 


etc.,  R.  Co.,  Ji  Gratt.  (Va.)  604;  Wal- 
lace v.  Sharon  Tp.,  84  N.  Car.  164; 
Lilly  V.  Taylor,  88  N.  Car.  495.  And 
see  Gulzweller  v.  People,  14  111.  142; 
Sangamon  County  v.  Springfield,  63 
111.66;  Pam>.  Matthews,  50  Ark. 390; 
Com.i'.  Louisville,  5  B.  Mon,  (Ky.)  293, 

There  is  no  element  of  properly, 
in  the  right  of  taxation,  conferred  upon 
tnunicfpal  corporations.      Williamson 

.  New  Jersey,  130  U.  S.  189.  They 
■-  ilyittoa 
of  a  del- 


at  the  time  of  its  admission  as  a  state, 
and  the  subsequent  revenue  law  of 
1891,  did  not  repeal  the  prior  ordi- 
nances of  cities  relating  to  the  levy  and 
collection  of  municipal  taxes  so  as  to 
Invalidate  all  subsequent  proceedings 
relating  thereto,  unless  had  under 
the  general  revenue  law,     Lockey  v. 


Ing  for  taking  the 
vote  of  the  people  of  certain  counties 
in  relation  to  a  tax  to  be  laid,  confers 
a  mere  privilege  upon  the  people,  and 
when  the  right  has  not  been  exercised, 
it  confers  no  rights  which  prevent  the 
legislature  from  repealing  the  statute. 
Covington,  etc.,  R.  Co.  v,  Kenton 
County  Cl.,  la  B,  Mon.  (Ky.)  144- 

Taxes  levied  by  a  municipality  be- 
fore the  repeal  of  its  charter,  other 
than  such  as  were  levied  in  obedience 
to  special  requirements  of  contracts 
entered  into  under  the  authority  of 
law,  and  such  as  were  levied  under 
judicial  direction  for  the  payment  of 
judgments  recovered  against  the  mu- 
-'^Ipality,  cannot  be  collected  through 
— ._„.       _,     _     J    pj 


egated   authority. 


object.  St.  Louis  T>.  Shields,  52  Mo.  354. 


before  a  municipal  tax  becomes  due, 
annul  it,  and  vest  in  another  body 
the  power  to  levy  the  tax  for  that 
year.  State  v.  St.  Louis,  etc.,  R.  Co., 
9  Mo.  App.  332.  But  it  cannot  entirely 
release  the  payment  of  taxes  already 
levied.  Dubuque  v.  Illinois  Cent  R. 
Co.,  39  Iowa  56. 

The  Montana  constitution,  adopted 


editors;  the  rcmedv  is  by  appeal  to 
the  legislature,  which  alone  can  grant 
relief.  Meriwether  v.  Garrett,  102  U. 
S.  47^- 

Qnaai  Hnniolpalltr. — The  power  of 
the  legislature  to  abolleh,  at  its  discre- 
tion, school  districts  and  other  districts 
established  by  Its  authority  tor  special 
municipal  purposes,  is  undoubted. 
Whitneyr.  Stow,  111  Mass.  368;  Black- 
stone  *.  Tatt,  4  Grav  (Mass.)  350; 
Weymouth,  etc.,  Fire  Dlat.  v.  Norfolk 
County,  108  Mass.  143. 

3.  Orange,  etc.,  R.  Co,  11.  Alexan- 
dria, 17  Gratt.  (Va,)  1S4.  And  see  Kin- 
ney n.  Zimpleman,  36  Tex.  554;  Rec- 
lamation Dist.  V.  Goldman,  61  Cal. 
305 ;  New  Orleans  v.  Hart,  14  La.  Ann. 


held  that  the  adoption  of  a  general  in- 
corpormtion  law  relating  to  cities,  and 
the  passage  of  a  general  school  law,  do 
not  modify  or  impair  any  former  spe- 
cial laws  authorizing  a  city  as  a  public 
agency  to  levy  and  collect  taxes  for 
school  purposes. 

Where  the  state  constitution  author- 
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tracts  entered  into  upon  a  pledge,  either  express  or  implied,  that 
the  taxing  power  should  be  exercised  for  their  fulfillment,  the  law 
withdrawing  the  power  is  void.*     Upon  the  dissolution  of  a 

Izes  the  framing  and  adoption  b7  a  Dill.  (U.  S.)  310;  Rees  v.  Watertown, 
city,  of  such  a  charter  for  Its  own  gov-  19  Wall.  (U.  S.)  107;  Sibley  i'.  Mobile, 
ernmetit,  which  the  legislature  cannot  3  Woods  (U.  S.)  535;  Brodie  -o.  Me- 
chanic or  amend,  the  fact  that  a  free-  Cabe,  33  Ark.  baft;  Middleport  v. 
holder's  charter  was  approved  by  the  ./Etna  L.  Ins.  Co.,  82  III.  56a;  Madison 
legislature  by  resolution,  and  not  by  County  Ct.  i>.  Richmond,  etc.,  R.  Co., 
bill,  and  is  not,  therefore,  a  law,  will  80  Ky.  16;  Williams  v.  Duane«burgb, 
not  deprive  it  of  the  power  to  levy  and  66  N.  Y.  129;  State  v.  Young  (Minn. 
<:ollecttaxes,asthepowerof  taxation  it  1S81),  i  Am.  &  Eng.  R.  C as.  34s-, 
necessarily  implied,  being  essential  to  Beck  ti.  Allen,  58  Miss.  143;  Mercer 
municipal  existence.  Security  Sav.  County  v.  Pittsburgh,  etc.,  R.  Co.,  17 
Bank  &  T.  Co.  v.  Hinton,  97  tfal.  314-  Pa,  St.  389. 

1.  Von  Hoffman  V.  Quincy,  4  Wall.  But  acta  enlarging  the  taxing  power, 
<U.  S.)  535;  Wolff  I'.  New  Orleans,  passed  after  the  indebtedness  U  In- 
103  U.  S.  358;  U,  S.  V.  Mobile,  4  curred,  may  be  repealed.  U.  S.  o. 
Woods  (U.  S.)  (36;  Amyf.  Galena,  7  Howard  Countv  Ct..  3  Fed.  Rep.  i. 
Fed.  Rep.  163 ;  Galena  v.  Amy,  5  Wall.  Where,  at  the  time  the  debt  was  fn- 
{V .  S.)70j;  Mount  Pleasant  n.  Beck-  curred  or  the  bonds  issued,  there  ex- 
-with,  loo  U.  S.  514;  Lee  County  v.  isted  a  power  of  taxation  sufficient  to 
Rogers,  7  Wall,  fU.  S.)  181 ;  Furman  pav  them,  with  the  accming  Intcr«ct, 
V.  NIchal,  8  Wall.(U.  S.)  44;  Lansing  such  power  enters  into  and  forms  part 
v.  County  Treasurer,  [  Dill.  (U.S.]  of  the  contract,  and  cannot  be  taken 
S3>;  Mobile  T'.  Watson,  116  U.  S.  3S9;  away  by  sulnequent  legislation.  Scot- 
Louisiana  i.  Pilsbury,  105  U.  S.  178;  land  County  Ct.  r.  U.  S.,  14O  U.S. 41; 
Garrett  v.  Memphis,  ^  Fed,  Rep.  860;  Von  Hoffman  v.  Quincy,  4  Wall.  <U. 
Basnett  IT.  Jacksonville,  19  Fla.  664;  S.)  535;  Milner  v.  Pensacola,  a  Woods 
Gibbs  v.  Green.  54  Miss.  593;  St.  Louis  (U.  S.)  633;  Saloy  v.  New  Orl«ina,33 
V.  Russell,  9  Mo.  508;  Dubuque  v.  llli-  La.  Ann.  79.  And  see  Butz  o.  MusGft> 
nois  CenLR.  Co.,  39  Iowa  j6;  State  tine,  8  Wall.  (U.  S.)  583;  Welch  ».  St. 
n.  Rahway,  43  N.  J.  L.  338;  Blanch-  Genevieve,  1  Dill.  (U.  S.)  134, 
ard  V.  Bissell,  11  Ohio  St.  96;  Goodale  Where  tionds  have  been  issued  under 
I'.  Fennel!,  17  Ohio  St.  436;  32  Am.  an  authority  providing  for  the  levy  of 
Rep.  331.  And  see  Duperier  -u.  Police  taxes  tor  their  protection,  the  holder 
Jury,  31  La.  Ann.  709;  State  v.  New  thereof  has  a  right  to  look  to  the  tax- 
Orleans,  34   La.  Ann.  477;   Dominick  ing  provision  as  a  part  of  his 


V.  Sayre,   3   Sandf.  {N.  Y.)  555 
Orleans    v.   Southern    Bank,    15    i 
Ann,  89;   Western   Sav.  Fund  Soc. 
Philadelphia,  31   Pa.  St.  175;   73  Am. 


730;     Co> 


ngto. 


■V.   Kenton    County  Ct. 

(Ky.)   144;   Hasbrouck  V.  Milwaukee, 

as  Wis.  133;    Soutter  V.  Madison,   15 

Wis.  30;  Smith  V.  Appleton,  19  Wis. 

46S;  Brodie  v.  McCabe,  33  Ark.  690; 

Municipal  Cobpobatioks,  vol,  15, 

P.9S6. 

Laws  in  force  when  an  indebtedness 
is  incurred,  which  provide  for  taxation 
to  pay  it,  enter  into  the  contract  with  treasury  of  thi 
the  creditor,  and  constitute  a  part  of  it. 
U.  S.  v.  Howard  County  Ct.,  3  Fed. 
Rep.  1 ;  Maenhaut  v.  New  Orleans,  3 
Woods  (U.  S.)  108;  Ranger  n.  New 
Orleans,  3  Woods  (U.  S.)  138;  Milner 
V.  Pensacola,  1  Woods  (U.  S.)  633; 
Wadsworth  v.  Eau  Claire  County,  loj 
U,  S.  534;  U.  S.  V.  Jefferson  County,  5 


demand  at  the  proper  time 
that  it  be  exercised  in  his  favor.  The 
measure  of  that  right  is  the  constitu- 
tional limit  of  the  power  which  the 
Co.  legislature  could  grant  to  the  municl- 
B,  Mon,  pality  when  the  contract  was  made. 
Brodie  k.  McCabe,  33  Ark.  690. 

A  creditor  of  a  county  cannot  be 
compelled  to  accept  another  and  es- 
sentially different  mode  of  payment 
from  that  provided  by  his  contisct ; 
that  is  to  say,  by  the  laws  existing  at 
the  time  he  became  a  creditor  of  the 
county;  and  if  there  were  funds  in  the 
~  easury  of  the  county  applicable  to 

ich  payment  at  the  time  he  made  de- 
mand therefor,  which  were  raised  under 
the  law  as  it  stood  at  the  time  of  the 
contract,  he  has  a  right  to  be  paid  from 
these  funds,  and  the  legislature  cannot 
deprive  him  of  it  without  his  coosent- 
Rose  V.  Bstudillo,  39  Cal.  370. 

A  municipality  cannot,  by  ita  own 


6«2 


>y  Google 


■oBldpal  TaxatlOB. 


TAXATION. 


PowtT  to  ImpoM. 


municipal  corporation,  both  the  collected  and  uncollected  taxes 
pass  to  the  state,  to  be  managed  and  disposed  of  as  a  trust  fund 
for  the  benefit  of  the  local  community.' 

/.  Power  to  Impose  Special  Taxes.— When  a  work  partakes 
of  a  public  nature,  and  is  thought  to  be  of  special  local  benefit  to 
certain  municipal  subdivisions,  they  may  be  authorized  by  the 
state,  in  the  absence  of  constitutional  inhibition,  to  engage  in  or 
aid  in  its  prosecution,  and  to  levy  special  taxes  to  meet  the  oblU 
gations  thereby  incurred.*    But  special  taxation  is  not  authorized 

ordinsncei,   under   the   gulae   of    tax-  osha,  ;  Wail.  (U.  S.)  303 ;  Queeneburf 

ation,  relieve  itself  from  performing  to  "   '  "     '    " '^      "'     ■' 

Ihe   letter   all   that  it  enpresaly   con- 
tracted to  perform.  Murray  I'.  Charles-  S.}678;C! 
ton,  96  U.  S.  \i%.  Cincinnati 

1.  See  Municipal  Corporations,  County, 

vol.   15.   p.   1199;  Cooley  on  Taxation  cinnatL 

(2d  ed.),  p.  143,  citing  Meriwether  v.  And 
Garrett,  101   U.  S. 


V.  Dillon.  20hioSt.6o7; 
I,  etc.,  R.  Co.  II.  Clinton 
Ohio  St.  77;  Walker  v.  Cin- 
Ohlo  St.  14;  8  Am.  Rep.  14. 
Chicago,  etc.,  R.  Co.  v. 
Shea,  67  Iowa  738 ;  Talbot  v.  Dent,  9 


'.  Hoi 


1  Co. 


Blending  v.  Burr,  13  Cal.  343;  Morgan     Tex.  128;  Bagbj  v.  Batetnan,  50  Tex. 
■D.   PuehTo,   etc.,   R.   Co.,  6  Colo.  478;         '    '•    •"  ^--  --   "  ^    ■   •-    •"-  ' 

State  V.  St.  LoutB  County  Ct.,  34  Mo. 

{46;  St.  Louts  v.  RuEGell,  9  Mo.  507; 
[itchcock  V.  St.  l>ouU,  49  Mo.  484; 
North  Yarmouth  v.  SklllingG,  45  Me. 
133;  71  Am.  Dec.  530;  Rawson  v. 
Spencer,  113  Mass,  40;  Lillv  v.  Taylor, 
88  N.  Car.  495;  Wallace  i'. 'Sharon  Tp., 
84  N.  Car.  164;  Owners  of  Lands  v. 
People,  113  111.  396;  Garrett  ir.  Mem- 
phis, 5  Fed.  Rep.  860;  Broughton  v. 
Pensacola,  93  U.  S,  168. 

In  Hare  v.  Kennerlj',  83  Ala.  608,  it 
was  held  that  the  legislature,  having 
dissolved  the  corporate  existence  of  a 
city,  may  exercise  the  power  of  taxation 
given  it  within  the  constitutional  limit. 

In  Florida,  the  ordinances  in  force 
in  such  defunct  corporations,  remain  in 
force  until  altered  or  repealed  by  the 
commissioner*  appointed  by  the  gov- 
ernor.    Pensacola  v.  Sullivan,  13  Fla.  1. 

3.  Bennington  v.  Park,  50  Vt.  178; 
First  Nat.  Bank  f. Concord,  50  ¥1.357; 
Clapp  V.  Cedar  County,  5  Iowa  15;  68 
Am.  Dec.  678;  Prettyman  v.  Tazewell 
County,  19  III-  406;  71  Am.  Dec.  330; 
Marshall  v.  Silliman.  61  111.  llS;  Nash- 
.,  R.  Co.  V.  Franklin  County,  5 


446;  Goddin  V.  Crump,  8  Leigh  (Va.) 
no;  Sute  I'.  Charleston,  10  Rich.  (S. 
Car.)  491. 

Special  taxation  differs  from  general 
taxation,  in  that  general  taxation  Is  im- 
posed for  the  purpose  of  meeting  the 
general  and  regularly  recurring  ex- 
penses of  government,  while  special 
taxation  is  imposed  for  some  special 
purpose,  usually  not  governmental,  but 
which  is  designed  to  indirectly  aifect 
the  public  welfare.  Treadway  v. 
Schnauber,  1  Dakota  336. 

The  state  legislature,  unless  prohib- 
ited by  constitutional  provision,  posses- 
ses the  power  to  authorize  a  municipal 
corporation  to  aid  a  railroad  company 
in  constructing  a  railroad  for  the 
general  benefit  of  the  citizens  of  the 
municipality.  Rogers  v.  Burlington,  3 
Wall.  (U.S.)  654. 

Under  the  Illinois  constitution,  dona- 
tions or  loans  of  credit  to  a  railroad 
company  are  prohibited  under  all  cir- 
cumstances; but  subscriptions  to  the 
capital  stock  of  a  railroad  company  or 
a  private  corporation  may  still  be  made, 
if  they  have  been  authorized  by  the 
vote  of  the  people,  prior  to  the  adoption 
Lee  (Tenn.)  707;  State  11.  Linn  County  of  the  constitution.  Concord  v.  Ports- 
Ct..44  Mo.  504;  Beck  If.  Allen,  ^8  Miss,  mouth  Sav.  Bank,  93  U.  S.  635.  And 
143;  Brown  V.   Hertford,   100  N.  Car.    sec  St.  Joseph  Tp.  t.  Rogers,  16  Wall. 

S\\  Lewis  f.  Sherman  County,  j  Fed.     <U.  S.)  644. 
ep.  369;   Bard    v.  Augusta,   30   Fed.         Many  of  the  cases  hold,  however,  that 
Rep.  906;  Otoe  County  V.  Baldwin,  III     the  exception  applies   to  donations  as 
U.  8.  I  ;  Thompson  v.  Lee  Countv,  3     well  as  subscriptions.     Fairfield  v.  Gal- 
■Wall.fU.S.)  337;   Campbell  v.  t£en-     latin  County,  too  U.  S.47;  Concord  w. 
3j  C.  ot  L.— 38  698 


>y  Google 


Tmzktlin.  TAX  A  TION.  Pmrv  t»  &>poM. 

under  a  general  power  to  tax ;  special  authority  is  necessary  ta 
its  imposition.* 

/.  Division  and  Consolidation  of  Districts.— Upon  the 
division  of  a  town  or  other  taxing  district,  any  burden  to  which  the 
whole  district  would  be  subjected  by  operation  of  general  laws  in 
force  at  the  time  of  the  division,  may  be  apportioned  between  the 
parts  so  that  it  will  still  be  borne  by  the  whole  of  the  original  terri- 
tory.*    And  when  two  or  more  towns  or  districts  are  united,  the  in. 

Robinson,  121  U.  S.  165;  OuGtolt  i>.  Am.  Rep.  425;  Milan  v.  Tennessee' 
People,  133  111.  489;  Chicago,  elc,  R.  Cent.  R.  Co.,  u  Lea  (Tenn.)  330; 
Co.  V.  Plnckney,  74(111.  J77.  Lewis  v.  Shreveport,   108   U.  S.  182;  j 


issuing  bonds  for  the  ci 

courthouse  and  levying  b  tai  to  pay  v.  Carey,   108  U.S.  110;   Commercial 

the  same,  prescribing  that  the  ballots  Bank  v.Io\3l.i  DiU.  [U.  S.)  353;  Marsh 

shall  be  "for  courthouse  bonds,"  and  v.  Fulton  County,  10  Wall. (U.S.)  676; 

"against  courthouse  bonds,"  which   is  Pendleton  County  v.  Amy,   13   Wall. 

voted  in  the  affirmative,  includes  the  (U.  S.)  397;  Kenicottx'.  WayneCountv, 

adoption  of  the  proposttion  to  levy  th«  16  Wall.  (U.S.)  453;  St.  Joseph  Tp.  i. 

tax.     Milwaukee,  elc,  R.   Co.  v.Kos-  Rogers,  16  Wall.   (U.   S.)  644;  Harsh- 

■ulh  County,  41  Iowa  57.  man  v.  Bates  County,  91  U.   S.  569; 

Power   to   a   munlcipailty   to   make  Coloma  t>.   Eaves,  93  U.  S.  484;  South 

subscriptions  to  the  stock  of  railway  Ottowar.  Perkins,94  U.  S.  360;  Kelley 

companies,  issue  bonds,  and   levy  the  r.  Milan,   13;    U.  S.   139;  Concord  n. 

requisite  tax  to   pay  them,  providing  Robinson,   121   U.S.  165;  McCture  n. 

that  tlie  bonds  shall  be  in  full  payment  Oxford   Tp.,  94   U.  S.  429;  Norton   v, 

of  the  subscription,  provides  for  sub-  Brownsville   Taiing  Dist.,   139   U.   S. 

scrlptions  payable  in  bonds  to  be  ulti-  479;  Dixon  County  v.  Field,  iii  U.  S. 

mately  discharged  by  the  levyof  a  tax,  83.     And  see  Welch  v.  Past,99  III.  471; 

and  not  for  subscriptions  to  be  paid  In  Vanover  v.  Davis,  27  Ga.  354;  State  r. 

money,  in  the  first  Instance,  previously  Wapello  County,  13   Iowa  3S8;  Stokes 

raisetf  by  taxation.     Prairie  v.  Lioyd,  v.  Scott  County,  10  Iowa  i&5. 

97  111.  179.  In   Bartemeyer   v.   Rohlfs,  71  Iowa 

An  incorporated  town  within  a  town-  582,  It  was  held  that  a  city  acting  under 

ship,  is  part  of  the  township  for  the  a  special  charter,  may  lawfully  vote  a 

purpose  of  a  tax  in  aid  of  a  railroad,  tax  in  aid  of  a  railroad,  under  a  general 

Reynolds  v.  Paris,  80  Ind.  14.  statute  authorizing  such  taxation. 

Power  toOrajLt  Aid  luTeintoriu.— In  In  Bard  ti.  Augusta,  30  Fed.  Rep. 
Treadway  v.  Schnauber,  1  Dakota  336,  906,  it  was  held  that  an  act  providing 
the  constitutional  power  of  Congress  that  city  councils  may  take  all  needful 
to  authorize  a  territorial  legislature  to  steps  to  protect  the  interests  of  their 
grant  aid  to  a  railroad,  or  to  grant  the  cities  respectively,  in  any  railroad  lead- 
power  to  aid  a  railroad,  to  a  munici-  ing  from  or  toward  the  same,  au- 
pality,  was  denied  upon  the  ground  thorizes  the  city  to  become  interested 
that  the  power  delegated  by  the  states  in  railroad  enterprises. 
to  Congress,  consisted  of  powers  of  Ata  Bondi. — Special  authority  Is  nec- 
government  only.  essary   to    Issue  negotiable    bonds  in 

1.  Allen  T).  Peoria,  etc.,  R.  Co.,  44  aid  of  extraneous  subjects.  SeeMuNic- 

111.  85;  Welch  r.Post,  99  111. 471;  Pana  ipai.  Secvrities,  vol.  15,  p.  1336. 

t>.  Lippincott,  3  III.  App.  466;  PItzman  3.  Londonderry  v.  "Deny,  8  N.  H. 

V.   Freeburg,   92    III.     in;    Gaddis   v.  320;  Bristol  v.  New  Chester,  3  N.  H. 

Richland  Co.,  92    111.  119;  Lafayette  v.  524;  Dunmore's  Appeal,52  Pa. St. 374; 

Cox,  5  Ind.  38  ;  Hamlin  v.  Meadvitle,  6  Bowdoinham  v.  Richmond,  6  Me.  1 13; 

Neb.  337;  Cleggi'.  School  Di5t.N0.56,  19  Am.  Dec.  197;  Montpelier  v.   East 

8   Neb.    178;     Dundy    i'.     Richardson  Montpelier,  29  Vt.   11;  67   Am.   Dec 

County,  8  Neb.  508;  Bullock  f,  Curry,  748;   Granby    v.  Thurston,  23  Conn. 

3  Mete.   (Ky.)  171;   Delaware   County  416.     And  see  Chandler  !■.  Reynolds, 

V.  McClintock,  51    Ind.  325;   Leaven-  19  Kan.  349;  Ottawa  County  i>.  Nelson, 

worth  County  v.  Miller,  7  Kan.  479;  13  19  Kan.  334;  37  Am.  Rep.  101 ;  Sedg- 
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debtedness  of  each  may  be  apportioned  respectively  to  tlie  indebted 
district,  the  existence  of  the  original  districts  being  considered  as 
continuing  to  theextent  necessary  to  the  payment  of  their  debts." 
4.  Compnlaory  Taxation  — a.  Legislative  Compulsion.  —  As 
regards  matters  of  general  interest,  and  duties  which  municipalities 
owe  to  the  state  at  large,  the  control  of  the  latter  is  complete,  and 
the  legislature  may,  by  mandatory  act,  compel  the  levy  of  a  tax 
necessary  to  the  performance  of  such  public  duties  and  functions 
as  fall  within  the  general  scope  and  object  of  the  municipal  organi- 
zation.* But  as  regards  property  rights  and  matters  exclusively 
local,  the  action  of  the  municipality  is  usually  founded  upon  its 


Where 
for  the 
before  they 
township 


wick  County  v.  Bunker,  t6  Kan.  498; 
MorrlB  Count/  v.  Hinchman,  31  Kan. 
719;  Marion  County  f.  Harvey  County, 
36  Kan.  181;  Milwaukee,  etc.,  R.  Co.i'. 
Kossuth  County,  41  Iowa  57, 

Upon  the  division  of  towns  and 
school  districts,  the  legielature  has 
always  exercised  the  power  of  making 
an  equitable  arrangement  as  to  the 
common  property  and  the  common 
burdens,  and  unless  taken  away  by  con- 
■titutional  provision,  it  is  a  power 
which  must  always  exist.  Willimantic 
School  Soc.  V.  First  School  Soc.,  14 
Conn.  457. 

""  nship  has  issued  bonds 

iction  of  a  bridge,  and, 
e  paid,  a  portion  of  such 
detached,  and  together 
with  other  territory  organized  into  a 
new  township,  it  is  the  duty  of  the  of- 
ficers of  the  old  township  to  levy  all 
taxes  for  the  payment  of  such  bonds, 
whether  they  are  to  be  levied  on  the 
property  of  the  old  township  or  that  of 
the  detached  territory.  Fender  *.  Noe- 
■ho  Falls  Tp.,  aa  Kan.  305. 

The  oreanization  of  a  township  cre- 
ated by  the  division  of  the  territory  of 
another,  is  not  complete  until  its  offi- 
cers have  been  elected  and  have  en- 
tered upon  the  discharge  of  their  du- 
ties, and  until  that  time.  It  remains  a 
part  of  the  original  township,  and  is 
subject  to  the  payment  of  taxes  legally 
levied  thereon.  Lamb  v.  Burlington, 
etc^  R.  Co.,  39  Iowa  333;  Comins  Tp. 
■a.  Harrisville  Tp.,  45  Mich.  442. 

The  policy  of  the  law,  on  dividing 
municipalities,  is  to  leave  the  financial 
airangemenls  chietly  to  the  business 
discretion  of  the  administrative  au- 
thorities, rather  than  to  the  courts,  to 
be  disposed  of  on  business  and  equit- 
able principles,  resting  largely  in  sound 
discretion.  Midland  Tp.  v.  Roscom- 
mon Tp.,  39  Mich.  4J4. 

1.  Cleveland  v.  Heisley,  41  Ohio  St. 


670;  Wallaces.  Shelton,  14  La.  Ann. 
S03;  Layton  t.  New  Orleans,  12  La. 
Ann.  51J;  Hartford  Bridge  Co.  i>. 
East  ?IartIord,  16  Conn.  149;  U.  S.  v. 
Memphis,  97  U.  S.  384.  And  see 
Marion  County  -v.  Harvey  County,  36 
Kan.  181 ;  Fender  v.  Neosho  Falls  Tp., 
33  Kan.  305  ;  Midland  Tp.  x\  Roscom- 
mon Tp.,  39  Mich.  434;  Slate  v.  Rice, 
35  Wis.  171 

An  act  providing  for  the  union  of 
two  or  more  districts  or  townships,  is 
wholly  prospective  in  its  operation;  it 
furnishes  a  rule  for  the  future  only, 
and  interferes  with  no  vesied  rights, 
nor  with  the  obligation  of  any  contract. 
U.  S.  V.  Memphis,  97  U.  S.  284. 

Where  a  county  was  bonded  for  the 
purpose  of  building  bridges,  and  there- 
after a  township  was  detached,  and 
attached  to  another  county,  the  de- 
tached territory  is  still  liable  to  con- 
tribute to  the  payment  ot  the  bonds, 
even  though  none  of  the  bridges  are 
within  the  limits  of  the  detached  terri- 
tory. Marion  County  v.  Harvey  Coun- 
ty, 26  Kan.  181. 

In  lo-aia,  where  a  territory  is  Incor- 
porated as  a  city,  the  levy  following 
the  incorporation  must  be  based  upon 
the  preceding  assessment  made  before 
the  incorporation.  Snell  -v.  Fort  Dodge, 
45  Iowa  564. 

a.  People  -v.  Detroit,  38  Mich.  228; 
i;  Am.  Rep.  202;  Newman  v.  Scott 
County,  s  Sneed  (Tenn.)  695;  States. 
Franklin  County,  3;  Ohio  St.  4;S.  And 
see  Com.  i'.  Newburyport,  103  Mass. 
139;  State  ti.  Tappan,  39  Wis.  664;  9 
Am.  Rep.  633;  Shaw  v.  Dennis,  10  111. 
405;  Blanding  -v.  Burr,  13  Cal,  343; 
Slack  w.  Maysviile,  etc.,  R.  Co.,  13  B. 
Mon.  {Ky.)  i ;     Municipal  Cobpor- 

ATIONS,  vol.  15,  p.  989. 

The  legislature  maycompel  a  county, 
against  its  will,  to  levy  and  collect  a 
lax  for  the  improvement  of  a  river  or 
harbor  within  its  limits,  and  in  which 
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express  or  implied  powers,  without  the  particular  interference  of 
the  state.* 

b.  Judicial  Compulsion.— See  Mandamus,  vol.  14,  p.  186. 

6.  SubmiiBioii  to  Popular  Vote — a.  IN  General. — The  legislature 
may  authorize  local  bodies  to  incur  obligations  and  raise  revenue 
without  the  approval  of  the  taxpayers  and  voters  generally  ;•  but 

It  Is  vitallj  interested,  though  the  state  amount  the  coDatitutional  limit.    Peo- 

Bt  large  and  other  counties  may  also  pie    v.     Chicago,    51    111.   19;   a   Am. 

derive  benelit  from  the  improvement.  Rep.  378, 

Kimball   v.  Mobile  County,  3  Woods  In  Darlington  v.  tiev,  York,  31  N. 

(U.  S.)   555.     And  it  may,  by  manda-  Y.  164;  88  Am,  Dec.  348,  it  was  held 

tory  act,  require   the  county  commis-  that  a  statute  which  will   result  in  re- 

sloners  of  the  county  to  levy  a  tax,  and  quirtne  contributions  from  the  taipay- 

Incur   debts  for  the  construction   and  era  of  local  communities,  to  make  good 

maintenance  of  a  bridge  located  within  losses  of  persona  who  have  suffered  for 

the  limits  of  another  county,  where  tneactsofrioters.areconstitutionaland 

the  purpose  of  the  tax  is  not  only  pub-  valid,  and  fall  within  the  general  scope 

lie,  but  the  object  Is  at  the  same  time  of  legislative  authority.     And  in  Wilk- 

local  in  its  character,  and  of  special  inson   v.  Cheatham,  43  Ga.  3j8,  It  was 

and  peculiar  interest  to  the  people  to  held  that  the  legislature  may  compel  1 

be   taxed.     Talbot   County   u.   Queen  county  to  pay  the  damages  resulting  10 

Anne'9  County,  50  Md.  345.     It  may  theproperty  owneraof  a  town  fromlhe 

cause  taxes  to  be  imposed  for  the  pay-  removal  of  the  county  site  therefrom, 

ment  of  the  debts  of  a  municipality,  1.  Peoples.  Detroit,  iS  Mich. ai;  158 

Dunnovan  v.  Green,  57  111.  63;  Decker  Am.   Rep.  301.     And  see  State  v.  Ha- 

V,  Hughes,  68  111.  33 ;  and  may  compel  ben,  33  Wis.  639. 

■ucb  municipality  to   pay,  out  of  the  The     legislature     cannot    compel  a 

funds  in  its  treasury  or  by  taxation,  a  municipal  corporation  to  incur  a  debt 

demand  which  in  good  conscience  it  or  issue  its  bonds  for  local  corporate 

ought  to   pay,   though    there    be    no  purposes,  without  its  consent,  Williams 

legal    liability  to    pay   it,     SInton   v.  f.  Roberts,  88  111.  11 ;  People  ».  Chica- 

Ashbury,  41    Cal.  515;  Union  Tp.  v.  go,  51  111.  17;  1  Am.  Rep.  378;  Sleight 

Rader,  39  N.  J.  L.  509.  v.  People,  74 111-47;  Hampshire  Countv 

But  the  power  to  decide  whether  a  v.  Franklin  County,  16  Mass.  7^; 
manicipali^  is  under  a  legal  obligation  Brunswick  v.  Litchfield,  2  Me.  38;  Bow- 
to  pay  a  claim.  Is  a  judicial  one  which  doinham  v.  Richmond,  6  Me.  ti3;  19 
must  be  exercised  by  the  courts  alone.  Am.  Dec.  197;  nor  to  bear  burdens  in 
State  V.  Tappan,  19  Wis.  664;  9  Am.  respect  to  matters  not  strictly  munlci- 
Rep.  633.  pal  which  other  counties  or  towns  are 

The  legislature  has  power  to  compel  not  required  to  bear.     State  o.  Tappan, 

local  improvements  which,  in  Its  judg-  39  Wis. 664;  9  Am.  Rep.  633.     And  see 

ment,  will  promote  the  health  of  the  Callam  v.  Saginaw,  50  Mich.  7. 

people  and  advance   the   public  good.  In    People   v.   Pla^,  46   N.  Y.401, 

and  in  the  exercise   of  this   power,  it  however,  it  was  held  that  wherever  the 

may  abate  nuisances,  construct  and  re-  legislature  may  authoriie  a  town  to  in- 

tiair  highways,  open  canals  for  Irrigat-  cur  a  debt,  it  may  direct  it  to  be  done. 

ng   arid   districts,  and  perform  manv  Tt^e  legislature  cannot  compel  taxa- 

other  similar  acts  for  the  public  good,  tlon   for   private    purposes.      State   i'. 

all  at  the  expense  of  those  who  are  to  be  Foley,  30  Minn.  350. 

chiefly  and  more  immediately  benefited  And  a   mandatory   act   requiring   a 

by  the  improvement.     Ilagar  v.  Yolo  town  to  issue  bonds  and  exchange  the 

County,   47  Cal.  122  ;   Hagar  v.  Rec-  same  for,  or  invest  the   proceeds  of  a 

lamation  Dlst.,  Ill   U.  S.  701.     And  it  sale  thereof  In,  the  atock  of  a  railroad, 

may  compel  the  payment  of  the  police  Is  unconstitutional.    People  v.  Balchel- 

eipenses.     State  i-.  St.   Louis  County  lor,  53  N.  Y.  138;  13  Am.  Rep.  4S0. 

Ct,  34  Mo.  546.  And  aee  Baltimore  %.  Callam  v.  S^naw.  50  Mich.  7; 
t:  State,  15  Md.  376;  People  v.   Ma-  '  Bay  City  v.  State  Treasurer,  aj  Mkh. 

haney,  13  Mich.  481.  503;  People  v.  Flagg.  46  N.  Y,  401;  i3 

But  a  municipality  cannot  be  com-  Am.  L.  Reg.  80;  Buell  v.  Ball,  30  Iowa 

pelled    to    Incur    debU    exceeding    in  389;   Marshall  v.  Silllman,  61    lU.  318; 
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a  petition  or  a  vote  of  the  persons  interested,  is  frequently 
required  as  a  condition  precedent  thereto.'  And  such  legislation 
is  entirely  competent,  as  the  power  to  enact  laws  includes  the  right 
to  determine  and  prescribe  the  conditions  upon  which  they  shall 
go  into  operation,*  But  the  submission  to  the  people  of  a  mere 
plan  or  project  of  the  law  imposing  a  tax  for  their  adoption  or 
regulation,  is  an  unconstitutional  delegation  of  power  to  tax.* 
The  propositions  most  frequently  submitted  to  popular  vote  are 


Keithburgi'.  Frick,34Tll,4o;i  Quincej', 
etc.,  R.  Cfo.  f.  MorriB,S4  III.  411;  Peo- 
ple V.  BrisUn,  80  III.  4^31  Mianer  v. 
BulUrd,  43  HI.  470;  St.  Louis  v.  Oeters, 
36  Mo,  456:  McCallie  v.  Chattanooga, 
3  Head  fTenn.)  317;  Evans  i^.  Cum- 
berland Countj-,  89  N.  Car.  11:4;  Hal- 
conibe  v,  Hajiwood  County,  89  K.  Cur. 
346;  Hill  V.  Forsyth  Countj,  67  N.Car. 
367;  Manly  v.  Raleigh,  4joneB  Eq.  (N. 
Car.)  370;  Newsom  v.  Earnhearl,  86 
N.  Car.  391;  Livingston  County  v. 
Darlington,  101  U.  S.  407;  Roberts  v. 
Bollee,  101  U.S.  119. 

A  statuto  imposing  a  tax  upon  a  town 
is  not  invahd,  because  by  a  former 
■tatute,  the  question  whether  a  tax 
•bould  be  levied  for  the  same  purpose 
had  been  BUbtnitted  to  electors  of 
the  town,  and  had  been  adversely  de- 
termined by  them,  Guilford  v.  Che- 
nango County,  13  N.  Y.  143. 

1.  Burr  V.  Carbondale,  76  III,  455; 
Slacks.  Maysville,  etc.,  R.  Co.,  11  B. 
Mon.  (Ky.)  i;  Bullock  v.  Curry,  3  Melc. 
(Ky.)  171;  Starin  i/.  Genoa,  13  N.  Y. 
439;  Duanesburgh  v,  Jenkins,  57  N.  Y. 
177;  Cincinnati,  etc.,  R.  Co.  v.  Clinton 
County,  I  Ohio  St.  77;  San  Antonio  v. 
joaet,  j8  Tex.  19;  Louisville,  etc.,  R. 
Co.  V.  Davidson  County,  i  Sneed 
(Tenn.)  637;  6a  Am.  Dec.  4'24;  Vernice 
V.  Murdock,  93  U.  S.  494. 

N'oauthority  exists  tosubmit  to  elect- 
ors of  a  countv,  the  question  of  voting 
taxes  in  excess  of  the  limit  fixed  by  law, 
and  taxes  levied  under  such  proposition 
are  illegal  and  may  be  enjoined.  Bur- 
lington, etc,  R.  Co.  V.  Clay  County,  13 
Neb.  367. 

In  Afinnesata,  under  the  constitu- 
tion, the  legislature  cannot  authorize 
any  person  or  class  of  persona  other 
than  the  electors  or  officers  chosen  by 
the  electors  of  the  town,  to  determine 
what  action  the  town  will  take  in  any 
particular  case  requiring  local  taxa- 
tion. Harrington  v.  Plainview,  37 
Minn.  324. 


e  other  person  by 
respectively,  an  ' 
la  hie  presence.  Sul>scription  by  a 
agent  is  not  valid.  People  v.  Smith, 
45  N.  Y.  776;  People  v.  Knowlea,  47 
N.  Y.  418;  People  I/.  Peck,  61  Barb. 
(N.  Y.)  S4S, 

Where  a  petition  is  required  to  be 
made  by '■  taxpayers,"  it  will  be  deemed 
to  include  owners  of  non-resident 
lands  lancd  as  such.  Whiting  v.  Pot- 
ter, i  Fed.  Rep.  517,  See  also  People 
T.  Oliver,  1  Thoiiip.  &  C.   (N.  Y.)  570. 

InlnlLctlan  to  Keitralu  UiB  Vote. — An 
injunction  will  not  Issue  at  the  instance 


_  election   under  legislative  au- 

thority, to  enable  the  citizens  to  vote 
to  levy  or  not  to  levy  a  certain  tax  on 
themselves.  Roudanez  v.  New  Orleans, 
19  La.  Ann.  271. 

Kepaal.— The  legislature  may  rescind 
the  authority  to  levy  a  tax,  by  a  repeal 
of  the  law  authorizing  a  vote,  although 
the  vote  has  been  taken.  Covington, 
etc,  R.  Co.  V.  Kenton  County  Ct.,  la 
B.   Mon.  (Ky.)  150. 

S.  Bull  V.  Read,  13  Gratt.  (Va.)  78; 
Blandlng  v.  Burr,  13  Cal.  343 ;  Clarke 
V.  Rochester.  34  Barb.  (N.  Y.)  446; 
Cheaney  v.  Hooser.  9  B.  Mon.  (Ky.) 
330;  Winston  1'.  Tennessee,  etc.,  R. 
Co.,  !  Bait.  [Tenn.)  60;  Louisville, etc, 
R.  Co.  r.  Davidson  County,  I  Sneed 
(Tenn.)  637;  61  Am.  Dec.  424.  See 
also  Statutes,  vol.  23,  p.  221  el  seg. 

8.  Alcorn  V.  Homer.  38  Miss.  652. 
The  true  distinction  is  between  the  del- 
egation of  power  to  make  the  law  which 

what  it  shall  be,  and  conferring  the 
authority  or  discretion  as  to  its  execu- 
tion to  be  exercised  under  and  in  pur- 
suance of  law.  Lafayette,  etc.,  R.  Co. 
V.  Geiger,  34  Ind.  1S5. 

mien  Um  law  1*  lUiconitltiLUoiua, 
taxation  cannot  be  sustained,  even 
though  the  tax  be  voted  by  a  majority 
of  the  taxpayers.  Anderson  v.  Hill,  54 
Mich.  477. 
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those  in  regard  to  aiding  in  the  erection  of  public  enterprises, 
such  as  railroads,  etc.,*  and  for  public  school  purposes.''  In  cases 
of  public  improvements,  the  operation  of  the  law  is  generally 
conditional  upon  the  petition  of  a  speciBed  proportion  of  the 
property  owners  to  be  affected  thereby,' 

b.  Notice  of  Election. — When  a  vote  for  a  tax  for  any  pur- 
pose is  to  be  taken,  due  notice  or  warning  of  the  time,  place,  and 
purpose  thereof  must  be  given  in  the  manner  prescribed  ;  *  and 
if  a  meeting  held  for  an  election  be  not  legally  called,  the  tax 

1.  See  MuNiciPAi.  Securitibs,  vol.  As  a  general  rule,  no  Bpiecial  notice  b 

15,  p.  1374,  where  the  subject  of  voting  required  of  a  regular  annual  meetlog, 

municipal  aid  U  treated  at  length.  the  time  of  the  annual  meeting  being 

1.  Bull*.  Read,  i^  Grett.  (Va.)78;  fixed   bj  law;  but  where  the  subject  it 

Barr  v.  Csrbondale,  76  111.  456 ;  Chea-  to  be  considered  at  a  special  meeting, 

ney  v.   Hooaer,  9  B,  Mon.  (Ky-)  330;  a  special  notice  must  be  given.    Sm 

Starin  v.  Genoa,  13   N.  Y.  439;  Card!-  Smith   v.   Crittenden,   16   Mich,    131; 

gan  V.  Page,  6  N.  H.  181;  Fort  Worth  Marchantf.Langworthj,6 Hill  (N.Y.J 

V.  Davis,  57  Tex.  315 ;  School  Trustees  646 ;  Hodgkin  w.  Fry,  33  Ark.  J16. 

v.  Broad  hurst,   (09  N.  Car.  33S;  Rich-  Two  distinct  taxes   for   tvro   distinct 

arde  t>.  Raymond,  93   111.  6i3 ;  34  Am.  village   purposes,  thougit  both  are  au- 

Rep.   151;   Mitchell  v.   Denton,  5  Lea  thorized,  cannot   be  combined   in  one 

(Tenn.)  420.  notice  and  resolution,  so  aa  to  compel 

That  a  law  authorizing  taxation  for  voters  to  vote  either  for  both  or  against 

the  purpose  of  establishingfree  schools,  both.     North   Tonawanda  v.  Wectem 

\>y  die  determination  and  vote  or  a  ma-  Transp.Co,,i  BuiT.  Super.CLtN.Y.)  371. 

iority  of  the  voters  of  a  school  district,  An  application  for  calling  a  meeting 

is  constitutionat,  see  Steward  ii.  Jefier-  of  a  school  district,  containing  the  pur- 

3  Gi'l    ,  .         . 

dale,  37  Wis.  254;  Piumer  v.  Marathon  to  a  person  directed  to  warn  the  in  ha  bit- 
County,  46  Wis.  163.  ants  of  the  district  to  meet  for  the  pur- 

The  erection  of  a  schoolhouse,  with-  pose  of  acting  on  the  articles  named  in 
out  a  submission  to  a  vote  of  the  peo-  such  application,  is  a  part  of  the  war- 
pie,  is  not  cured  by  a  vote  to  defray  the  rant  as  effectually  as  if  it  were  em- 
eipensee,  or  by  the  acceptance  and  use  badied  in  it.  George  %'.  Second  School 
of  the  building.  School  Directors  u.  Dist.,  6  Met.  (Mass.)  497. 
Fogleman,  76  111.  189.  Notice   of  an  election  is  necessary, 

S.  See  Jtf/ra,  this  title,  Z0fa/^jte.tj-  although    the   statute    authorizing   it 

menis.  makes  no  eipress  provision  as  to  the  no- 

4.  State  f.  Van    Winkle,  25   N.J.L.  tice.     Mount  Pike  r.  Pew,  51  Mo.  63; 

73;    State   v.    Hardcastle,  36  N.  J.  L.  State   v.    St.   Louis,    etc.,   R.   Co,  75 

143;  Union  County  Ct.  T>.  Robinson,  27  Mo.  539. 

Ark.  116:  State  v.   St.  Louis,  etc.,  R.         PostluK  Motlcea A  statute  requiring 

Co.,  75  Mo.  536;  McPike  t.  Pen,  51  Mo.  an  officer  to  post   notices,  docs  not  rc- 

fix\  People  1:   Fort   Edward,  70  N.  Y,  quire  him  to  do  so  in  person.   Phillips 

a8;  Jordan  r.  School   Dist.   No.  3,  38  v.    Albany,  28  Wis.  341.     The  posting 

Me.   169;  Thatcher   v.    People,  93   til.  of  a  warrant  instead  of  a  copy  does  not 

340;   Perry  v.  Dover,  11  Pick.  (Mass.)  render  the  meeting   illegal.     Brewster 

105 ;    Stone   v.    School   Dist.  No.  4,  8  v.  Hyde,  7  N.  H.  106.     A   retjuirement 

Cush.  (Mass.)  593;  Mustard  ii.  Hoppess,  that  notices  of  elections  shall  be  posted 

69  Ind.  324;  Faris  -o.  Reynolds,  70  Ind,  in  "  three  of  the  most  public  places  of 

3S9;    People  v.  Scale,  51  Cal.  71  ;   Peo-  the  town,"  means  such  public  places  in 

fie    11.   Castro,   39   Cal.  69;  People  v.  the  judgment  of  the  officer.    Sauerher- 

ratt,  59  Cal.  77 ;  Bowen   v.  King,   34  ing  v.  Iron  Bridge,  etc.,  R.  Co.,    aj 

Vt.  156;  Sherwia  v.  Bugbee,  17  Vt.  337.  Wis.  +47. 

"  To   warn  "   means    nothing    more         A  jury  may  presume  that  a  warrant 

than  to  notify  a  meeting  appointed  by  for   a   town   meeting,   shown  to  have 

other  authority.   Stone  v.  School  Dist,  been  properly  posted,  remained  so  dur- 

No.  4,  8  Cush.  (Mass.)  59a.  ing  the  time  required  by  law  after  tlie 
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voted  is  void.*     No  tax  for  any  purpose  other  than  that  stated  in 

the  notice  of  the  meeting  can  be  legally  voted.*     But  it  has  been 
iield  sufficient  if  the  notice  of  the  meeting  or  election  enables 
those  interested  to  understand  its  purpose.* 
c.  The  Proceedings. — Where  no  method  is  expressly  pro- 

lapce  of  thirty  yean.    SchofTv.  Gould,  meeting  held  under  a  warning  givinr 

5»  N.  H.  511.  more  than  twelve  dajs'notlce  was  held 

Itotvm  of  Vamnt. — It  seems  that  it  invalid. 
it  not  necessary  that  anj  return  of  the  In  Lafayette,  ctc^  R.  Co.  v.  Geiger, 
warrant  br  the  officer  to  whom  it  is  34  Ind.  1^,  It  was  held  that  an  election 
directed  should  state  the  manner  of  was  not  rendered  Illegal  by  the  fact 
-service;  10  a  return  that  "he  had  that  the  place  of  voting  was  changed 
warned  the  inhabitants  of  a  town,"  is  two  days  before  such  election, of  wlSch 
sufficient.  Houghton  v.  Davenport,  change  no  notice  was  given  to  the  voter, 
33  Piclc.  (Mass.)  337.  See  also  Saiton  there  being  no  fraud  and  no  evidence 
V.  Nimms,  14  Mass.  330.  "That  he  that  any  legal  voter  had  been  prevented 
bad  warned  the  inhabitants  by  post-  from  voting,  and  no  Illegal  voter  being 
ing  up  copies,"  has  also  been  held  thereby  enabled  to  vote. 
sufficient  Thayer  11.  Steams,  1  Pick.  UkbUltr  of  TnutMa.— Where  a  dls- 
(Mass.)  109.  See  also  Briggs  v.  Mur-  trict  clerk,  in  giving  notice  of  a  special 
dock,  13  Pick.  (Mass.)  305.  But  see  district  meeting  regularly  called,  ml»- 
Perrv  T'.  Dover,  la  Pick.  (Mass.)  106.  represents  the  objects  of  the  meeting,  to 
In  Nelson  v.  Pierce,  6  N.  H.  194,  a  some  of  the  taxable  inhabitants  who,  in 
-certificate  that  a  warrant  for  holding  accordance  thereof,  omitted  to  attend, 
a  meeting  which  had  been  duly  posted  and  a  tax  is  voted,  the  trustees  who 
more  than  fifteen  days,  was  insufficient  caused  the  tax  to  be  collected  are  not 
to  show  that  the  meeting  was  duly  thereby  to  be  rendered  trespassers,  un- 
notified. See  also  Tuttfe  v.  Cary,  7  less  they  are  parties  to  the  fraud. 
Me.  416.  Randall  11.  Smith,  i  Den.  (N.  Y.)  114. 

1.  Haine9  «.  School  Dist.  No.  6,  41  1.  Little  v.  Merrill,  10  Pick.  (Mass.) 

Me.  3461  Lander  v.  School   Dlst,  33  J43;  Thatcher  v.  People,  93   111.   340; 

Me.  339;  Jordan  &,  School  Dist.  No. 3,     '^'-'-   -     " '— *"    --»■'•'       

38  Me.  164;  People  v.  Castro,  -59  Cal. 

«5;   Williams  -v.   Roberts,  88   tW.    11; 

-Gaddis  f.  Richland  County, 91  III.  119;  ,  ,, 

People  I'.  Jackson  County,  93   III.  441;  75  Me.  73. 

Third  School  D!st.T>.Atherton,i3Met.  '  When  a  meeting  was  warned  to  see 

(Mass.)  105;  Rideout  v.  School  Dist.  whether  the  town  should  appropriate 

No.  5,  I  Allen  (Jlass.)  132;  Reynolds  nioney  in  the   treasury  for  an  object, 

11.  New   Salem,   6   Met.  (Mass.)   340;  it  was  held  that  the  question  of  laying 

George  v.  Second  School  Dist„  6  Met.  a  tax  for  that   purpose  could   not  be 

(Mass.)  497;  Lisbon  f.  Bath,  21   N.  H.  considered.    Torrey    v.    Millbury,  31 

319;  Nelson  v.  Pierce,  6   N.   H.   194;  Pick.  (Mass.)  64. 

Cardigan  i'.  Page,  6  N.  H,  181 ;  Town-  In  Holt's  Appeal,  5  R.  I.  603,  it  was 

ahip  Board  v.  Hastings,  53  Mich.  538 ;  held  that  notice  of  a  special  district 

Pratt  11.  Swanlon,  15  Vt.  147;  Green-  meeting,  stating  the  purpose  to  be  the 

bank*  *.   Boutwell,  43  Vt.  3o6;  In  re  levying  of   a   tax  for  the  expenses  of 

Independent     School     Dist.,    33    Pa.  repairing    a   school  ho  use,   would   not 

St.  397.  warrant  the  levying  of  an  additional 

It  is  not  essential  to   the  validity  of  tax   for   paying   the  insurance  of  the 

the   proceedings  oC   a   school   district  same. 

to  raise  a  tax  at  their  annual  meeting,  A  meeting  warned  to  vote  upon  the 

that  there  should  have  been  a  request  question  of  raising  money  to  meet  the 

to    the    clerk    to   warn    the   meeting,  accruing  expenses  of  the  city  govern- 

Chandler  v.  Bradish,  33  Vt.  416.  nient,  and  for  school  purposes  for  the 

In  Greenbanks  v.   Boutwell,   43  Vt.  ensuing  year,    cannot   legally  vote   a 

ao6,  where  the  statute  required  the  no-  tax  for  the  purpose  of  erecting  a  high- 

tlce  of  the  meeting  to  be  given  at  least  school  building.    Allen  s.  Burlington, 

•even,  and  not  exceeding  twelve,  days  45  Vt.  303. 

before  the  meeting,  a  tax  voted  at  a  9.  South  School  Dist.  -a.  Blakeslee, 
699 
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vided,  the  election  must  be  conducted  in  the  manner  provided 
for  general  elections  in  the  municipality  where  it  is  held.*  Unless 
otherwise  provided,*  the  majority  required  is  that  of  the  votes 
cast,  and  not  of  all  the  qualified  voters.^ 


334;  Barllett  v.  Kinslej,  15     Maiaachusetts  R.,  etc.,  Constr.  Co.,  96 
N.  Car.  515. 
A  warning  for  a  school  meeting  to         Opportunltj    to    register    must    be 
decide  whether  the  district  shall  have     given  to  all  persona  qualified  to  \ 


a 


I  school,  and   to  provide  for  the 
pensei  of  the  same,  is  sutScient  to  a 
thorize  a  vote  for  a  tai.     Chandler 
Bradish,  33  Vt.  4(6. 

A   notice   tor   a   town   meeting  " 
raise  iuch  gums  of  monejr  as  majr  ' 

necessarj  to  defray  town  charges  for     therefor,  precludes 
iuing   year,"    Is    sufficient     to     to  a  tas  by      ''       ' 


failure  to  do  so  will  vitiate  the  election, 
if  the  denial  should  materially  effect 
the  result.  McDowellv. Massachusetts, 
etc.,  Constr.  Co.,  96  N.  Car.  514. 

3.  The  authority  to  levy  the  lax  if 

'   'o-thirdsof  the  taxpayers  shall  vote 

in  implied  assent 

ng  at  the  election. 

-  57   Tex. 


authorize   a   vote   to  raise  money  for  Fort   Worth   v. 

specific  general  purposes.   Westhamp-  San  Antonio  v.  Jones,  iS  Tex.  ig. 

ton  V.  Searle,  117  Mass.  501.     A  meet-  Authority  to  levy  a  special  tax,  ac- 

Ing  held  inpursuance  of  anotice  signed  companied  by  a  proviso  that  the  levy 

by  one  of  the  selectmen  only  "by  or-  shall  not  be  made  until  a  majority  of 

der  of  the  selectmen,"  was  held  to  be  the  electors  of  the  district  to  be  affected 

unauthorized.     Reynolds  ti.  New  Sa-  shall  vote  at  some  regular  election  in 

lem,  6  Met.  (Mass.)  340.  favor  of  such  levy,  requires  a  majority 

A  notice  which  is  ambiguous  will  be  of  all  the  votes  cast  at  regular  elec- 
construed  to  intend  a  tax  which  would  tiona,  and  not  simply  a  majority  o( 
be  valid,  rather  than  one  which  the  those  voting  for  or  against  the  levy- 
law  does  not  permit;  and  when  a  valid  Enyart  v.  Hanover  Tp.,  J5  Ohio  St. 
tax  is  voted  upon  such  a  notice,  it  may  61S;  People  -v.  Fort  Edward,  70  N. 
be  lawfully  collected.  Bartemeyer  v.  Y.  28;  Chestnutwood  v.  Hood,  68 
Rohlfs,7i  Iowa  581.  111.132. 

1.  People   I',    butcher,   56   111.  144;  In  North  Cara/Zna,  the  constitution. 

Prairie  v.  Lloyd,  97  111.    180;    Leaven-  $  7,  art.  7,  will  not  permit  a  tax  for 

worth,  etc.,  R.  Co.   v.   Platte   County  the  support  of  public  schools  "  unless 

Ct.,  42  Mo.  171;  Phillips  V.  Albany,  16  by  a  majority  of  the  qualified   voters 


Wis 


340- 


requirement  that  elections 
authorize  municipal  subscriptions 
towns  shall  be  conducted  as  in  case 
annual  elections,  does  not  refer  to  ta\ 
meetings,  but  to  general  eiectioi 
Prairie  v.  Lloyd,  97  III.  179, 
Form  or  Ballot. — Where  the  qui 


there 


of  r 


98  N.  Car.  Si. 

3.  Dunnovan  i..  Green,  57  111,  63; 
People  V.  Chapman,^  III.  137;  People 
I'.  Harp,  67  111-  63;  Hawkins  v.  Carroll 
County,  j;o  Miss,  7J(;  Stale  V.  Swift. 
6g  Ind.  531;  Louisville,  etc.,  R.  Co.  t, 
specific  purpose  Davidson  County,  1  Sneed  (Tenn,)637; 
thorized  to  be  submitted  to  the    61  Am.  Dec.  424;  Harrington  v.  Plain- 


in  order  to  render  the  ' 
that  the  ballot  should 
specific  question  contemplated  by  the 
act  was  passed  upon.  People  v.  Wood- 
hull  Tp.,  14  Mich.  27. 

QnallilcatlonofVotera. — Unless  other- 
wise provided,  those  entitled  to  vote 
-  e  those  qualified  to  vote,  at  a  general 


V.  Oktibbettia  County,  31  Fed.  Rep.  580; 
Carroll  County  v.  Smith,  1 1 1  U.  S.  556; 
St.  Joseph  Tp.  V.  Rogers,  16  WalL  ('U. 
S.)  644;  Cass  County  v.  Johnston,  9; 
U.  S.  360;  Cass  County  v.  Jordan,  95 
U-  S.  373- 

Under  the   Missouri  constitution,  ^ 
--    ■       "by   Ihe  v  ■ 


election.  McK.enzie  v.  Wooley,  39  failing  lo  vole  does  not  express  assent. 
La.  Ann.  944.  State  r.  BrassGeld,  67  Mo.  331;  and  an 
Registration  is  a  prerequisite  to  the  act  o(  the  legislature  permitting  a  sub- 
right  to  vote,  when  voters  are  required  scription  upon  the  vote  of  two- thirds  of 
to  be  registered.  Hawkins  v.  Carroll  those  who  vote  on  the  question  merely 
County,  JO  Miss.  73;;  McDowell  v.  is  unconstitutional,  Webb  i'.  Lafay- 
600 
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Fraud  in  the  election,  or  undue  influence  brought  to  bear  upon 
the  voters,  invalidates  the  tax  voted.'  But  informalities  or  irregu- 
larities which  cannot  prejudice  any  substantial  right  will  not  af- 
fect the  validity  of  the  tax*  It  is  sufHclent  if  the  vote  states  in 
general  terms  the  purpose  and  object  for  which  the  money  is 
raised." 

ette  County,  67  Mo.  353.   But  eee  State  Tlmt  of  P«r>iiMit.— In     Bartlett    v. 

V.  Renick,  37  Mo.  270.  Kinsley,  15  Conn.  317,  an  omission  in 

In-Loniiiana,  the  constitution,  4 109,  a  vote  to  fix  the  time  for  the  payment 

requires  onlj  the  majority  of  the  legal  of  a  tax,  was  held  not  to  render  the  tax 

TOte»  cast  at  the  election.     See  Duper-  invalid,  as  otherwise  it  wag  legally  im- 

ier  V.  Viator,  35  La.  Ann.  957,  posed  and  payable  on  demand  within 

In  Arkanstis,  where  a  school  meeting  a  reasonable  time. 
U  not  attended  by  a  sufficient  number  Attack  on  Validity  of  procMiUncB. — 
of  electors  to  hold  an  election,  it  is  the  When  the  result  of  the  election  has 
duty  of  the  trustees  to  lay  their  estimate  been  canvassed  and  declared  to  be  ear- 
before  the  county  court  for  their  action,  ried  by  the  requisite  vote,  the  result 
upon  which  the  county  court  is  required  cannot  be  Inquired  Into  in  a  suit  by  a 
to  make  the  levy.  UnlonCounty  Ct.  r.  taxpayer  seeking  to  enjoin  the  col- 
Robinson,  17  Arlt.  116.  lection  of  the  tax   in   the  absence  of 

FroofofTote. — Where  It  is   required  proceedings   to   contest   the    election, 

that  the  vole  should  be  proved   by  af-  Dwyer  v.  Hackworth,  57  Tex.  347.  See 

fidavit   in  writing,  the  affidavit  is   not  also  Edely  v.  Wilson, 43  Vt,  361.  After 

conclusive,   but  only  frima  facie  evi-  the  tax  has  been  voted  and  levied,  its 

dence   of  the    (acts   contained,   unless  validity    cannot    be   assailed    on    the 

otherwise  provided  \iy  statute.  Cagwin  ground  that  a  petition  calling  for  the 

tj.  Hancock,  84  N.  Y.  532.  election  was  not  signed  by  one-third  of 

1.  People  V.  San  Francisco,  27  Cal.  the    resident    taxpayers   as    required. 

655;  Bish  V.  Stout,  77  Ind.  155 ;  State  Ryan  v.  Varga,  37  Iowa  78. 

I'.  Lake  City,  IS  Minn.  404.  Whether  a  special  tax  has  been   di- 

In  Chicago,  etc.,   R.  Co.  ti.  Shea,  67  retted  bv  popular  vote,  is  a  question 

lowft  728,  a  tax  was  held  to  be  void  on  of  fact  (or  the  jury.     Dent  v.  Bryce, 

account  of  undue  Influence  brought  to  16  S.  Car.  1. 

bear  upon  the  voters,  by  the  offer  to  Valver  of  ObJoctlOD*. — Where  no  ob- 

pay  them  for  their  Certificates  of  tastes  jections  are  made  to  the  person  who 

paid.     A  tax  procured  by  representa-  acts  as  judge  at  an  election  at  the  time 

tion  that  it  was  to  be   enforced   only  it  is  held.  It  is  too  late  to  raise  any 

against  non-resident  taxpayers  is  void,  question  afterwards.   School  Dist.  No, 

Truesdell  r.  Green,  57  Iowa  211;.  fe  -u.  Garvey,  So  Ky.  isg. 

The  burden   I9   upoa   the   taxpayer  S,  Sp«ciflc  Fnrpota  Hoed  not  Be  Btfttod 

whoreslsts  the  collection  of  a  tax  voted,  la  tie  Votes. — A  vote  to  raise  a  certain 

to  show   that   the  election   was  void,  sum  is  sufficiently  definite  to  authorize 

School    DisL   No.  88    1:   Garvey,   80  the  assessment  ol  a  tax.    Taft  i>.  Bar- 

Ky.  159.  rett,58N.  H.447- 

A  vote  to   levy  a   tax   sufficient   to  In   School    District   v.   Merrills,   11 

keep  schools  open  for  a  specified  time,  Conn.  437,  where  it  appeared  from  the 

will  not  authorize  the  levy  ofa  tax  for  vote,  that  the  tax  was  for  "defraying 

the  succeeding  vearor  any  future  year,  the  expenses  of  the  district  as  reported 

Wells  V.   Board  of   Education,   20  W.  by  our  committee  and  approved  by  a 

Va.  11:7.  vote  of  the  district,"  the  tax  was  held 

S.  irwin  V.  Lowe,  89  Ind.  ^40;  Mil-  to  be  lawful ;  it  not  being  essential  to 

waukee,etc.,  R.  Co.  r.  Kossuth  County,  Its  validity   that  the  particular  object 

¥Iowa  57;  Benjamin  i>.  Malaka  Dist.  be  specified. 

p,  50  Iowa648;  Rose  1'.  Hindman,36  A  vote  of  a  town  to  raise  money  to 

Iowa  160;  School  Dial.  No.  88  v.  Gar-  defray  town  charges,  will  not  authorize 

vey,  80  Ky.  159;  Louisville,  etc.,  R.  Co.  the  assessment  ofa  tax  to  be  appropri- 

V.  Davidson  County,  1  Sneed  [Tenn.)  ated  for  the  support  of  the  ministry. 

637;  Marshall  v.  Kerns, 2  Swan  (Tenn.)  Lisbon  v.  Bath,  21  N.  H.  319. 

637 ;  62  Am.  Dec.  434 ;  Texas,  etc.,  R.  A  vote  to  raise  all  the   law  allows  is 

Co.  f.  Harrison   County,  54  Tex.   120;  sufficient,  as  it  can  be  rendered  cer- 

Henry  ».  Cheater,  15  Vt.  460.  tain  by  reference  to  the  law.     State  v. 


>y  Google 


KonlelpKl  Tazktlga. 


TAX  A  TION.  Bn^dMtt  of  XoBldiwl  Tuktfoa. 


The  vote  must  be  certified  by  the  proper  officers  to  the  board 
or  persons  authorized  to  act  upon  it,  and  unless  this  is  done,  the 
tax  is  illegal.' 

6.  Sabjeott  of  Ktmioipal  TaxBtion — a.  In  General. — A  municU 
pality,  under  a  general  power  to  levy  taxes,  may  subject  all  prop- 
erty within  its  limits  wnich  is  subject  to  taxation  by  the  general 
laws  of  the  state,*  not  only  such  as  was  taxable  when  the  power 

Sickles,  34  N.  J.  L.  125.    The  vote  that  the  certificate  of  the  vote,  within  the 

a  tax  be  raised  to  pay  the  expense  of  time  required,  will  not  invalidate  the 

repairs,  is  sufliciciit,  without  the  liiui-  tax  voted.     Moore  v.   FeEseabeck,   88 

tation  as  to  the  amount  of  a  tax  on  the  111.    411 )     Smith    v.     Crittenden,    16 

rate.     Adams  w.  Hyde,  27  Vt.  an.     A  Mich.  153. 

vote  "  to  raise  fifty  cents  on  the  dollar  In  Michigan,  the  failure  of  the  super- 

of  the   grant   list  to   pay  the   boun^  vigors   of  a  township   to    authorize   a 

cflfered  to  soldiers,"  is  sufficiently  defi-  tax  is  held   not   invalid  in  an  action  of 

nite.     Blodgett   v.   Holbrook,   39   Vt.  the  township  authorities  in  assessing  a 

S6.     And  see  Halleck  u.  BoyUton,  117  tax.     Upton  -a.  Kennedy,  36  Mich.  315; 

ass.  469.  Kobbins  v.  Barron,  33  Mich,  i~ 


il  Directors  v.  Fogteman,  76 
111.  189;  Weber  ».  Ohio,  etc.,  R.  Co., 
108  111.  4;i;  State  v.  Duryea,  40  N.  T. 
L.  366;  States.  Van  Winkle,  3S  N.J. 
L,  73;  Hardcaatle  t.  State,  37  N.  J.  L. 
551;  Dent  I'.  Bryce,  16  S.  Car.  i; 
Hodgklni^.  Fr7,33  Ark.7i6;Worthen 
V.  BadKett,  33  Ark.  496;  Cairo,  etc.,  R. 

■Co.  V.  Parks,  33  Ark.  131 ;  Matteson  v. 
Rosendale,   37    Wis.   354;   Plumer    v. 
Marathon  County,  46  Wis.  163. 
The    certificate  of  a  schoo1-d< strict 

tax  whicli  does  not  conform  with  the 
taw  confers  no  authority  upon  the  of- 
ficers  to  levy    the   tai.     Mclntyre 
White  Creek,  43  Wis.  610;   Arnold 


n  New  Tark,  it  was  held  that  the 
certificate  of  town  auditors  allowing 
accounts,  regular  on  its  face,  is  a  suffi- 
cient authority  for  the  board  of  super- 
visors to  proceed  and  cause  the  amount 
certified  to  be  levied  on  the  town,  and 
such  a  certificate  precludes  the  super- 
visors from  inquiring  as  to  the  merita 
of  particular  items  allowed.  People  v. 
Queens  County,  i  Hill  (N.  Y.)  195. 

3.  Augusta  V.  Augusta  Nat  Bank,  47 
Ga.  56];  Frederick  ti.  Augusta,  5  Ga. 
-'-     Pearce   v.  Augusta,   37  Ga.  597; 


Maurin   1 


Sulliv 


County,  43  Wis.  627 
I,  36  N.  J.  L.  89;  Stat 


State 


State  I 


'.  Indianapolis,  81 


.   Pad- 


40  N.  j.  L.  366.  But  in  Smyth 
comb,  31  Me.  373,  it  was  held  that 
where  a  school  dietrict  legally  votes  to 
raise  a  sum  of  money,  and  the  assessors 
of  the  town  ascertain  the  fact,  an  as- 
sessment of  the  tax  is  rendered  iavalid 
by  the  omission  of  the  di 
to  certify  to  ■ 
the  district. 


W.  Rep.  598;  Stilz 

Ind.  583 ;  Toledo,  etc.,  n..  1^0.,  v.  jua* 
fayetCe,  33  Ind.  363;  St.  Louis  v.  Rus- 
sell, 9  Mo.  507;  State  v.  Bremond,  38 
Tex.  116. 

The  definition  of  the  words  "  taxable 
property  "  when  used  in  a  grant  of 
the    power    to    tax,  as   "  all  property 


excepted  by  law   from   I 
approved  in  Slat  v.  Charleston,  10 
clerk     Rich.  (S.  Car.)  240;  St.  Phillip  Church 
vote   of    V.  Charleston,  i  McMulI.  Eq.  {S.  Car.) 
140;  State  V.  Charleston,  5  Rich.  (S. 
The  action  of  the  trustees  in  calling    Car.)  ^64. 
md  holding  the  meeting  at  which  a         A  city  authorized  to  levy  a  tax  uiKi:: 
X  was  voted  according  to  law,  should     the  "taxpayers  of  the  city  taxable  ai- 

,_  .L.  ___.=c r.i.  ..__..._     der  the  revenue  laws  of  the  Slate,"  m.-'- 

levy  upon  the  same  persons  and  prop- 
erty as  prescribed  by  the  revenue  laws 
of  the  state.  >'  Taxpayers  of  the  city 
taxable  under  the  revenue  laws  of  the 


Where   the  clerk  was    required    to 
certify  the   rate  per  centum  of  a  tax 

votea.a  certificate  that  the  election  was 
held  upon  the  appropriate  day,  and 
that  a  majority  of  the  votes  cast  were 
in  favor  of  the  tax,  was  held  sufficient. 
Shontz  V.  Evans,  40  li 


Barrett  v.  Henderson,  4 
Bush  (Ky.)  355. 
The  products  of  mines  are  penonal 


It  Is  held  that  the  failure  to  return     property   and  subject  to  toiatioD  (or 
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Co,  3  Nev.  86.  action,  but  visible  property  onlj. 

In  Johnson  v.  Leiiogton,  14  B.  Mon.  But  the  power  to  tan  "  all  property 

(Ky.)  521,  It  was  held  that  the  power  not  exempt   from   taxalion   under  the 

«f  taxation  conferred  upon  the  city  of  seneral  laws  of  the  state,"  Trimble  v, 

Lexington,  extended  only  to  property  Mt.  Sterling  (Ky.  1S90),  12  S,  W.  Rep. 

within  the  city,  meaning  visible  prop-  1066,  and  "  real,  personal  and  mixed  es- 

erty  actuallv  situated  within  the  city,  tate,"  embraces  choHes  in  action.  New- 

and  not  such  property  as  had  merely  a  port  v.  Ringo,  8'   " 


leeal 


n  Baker  v.  Panola  County,  30  Tex.  Griffin,  33  Ga.  113,  the  power  1 

87,  it  was  held  that,  under  a  statute  au-  a   tax   upon  every  species  of  property 

IhoriiiDg  counties  to  levy  and  collect  within   the   limits   of  the  city,  did  not 

taxes  for  county  purposes  upon  all  sub-  authorize  the  levy  of  a  tax  upon  notes 

jects  of  taxation  on  which  a  tax  may  and  other  evidences  ofdebtagainstper- 

be  levied   by  the  state,  if  the  state  law  sons  reisiding  without  the  limits  of  the 

'OmIts    to    enumerate    any    particular  city. 

thing  or  pursuit  in  the  subjects  to   he  VMteli. — A  vessel  is  taxable  at  the 

taxed,  it  is  Dot  a  subject  of  taxation  on  place  of  its  registration;  that  Is,  at  its 

which  a  tax  may  be  levied  by  the  state  home  port.  Hays  u.  Pacific  Mail  Steam- 

and,  therefore,  is   not   taxable  by  the  shipCo.,i7How.(U.S.)  596-,MorganT>. 

couDty.  Parham,  16  Wall.  (U.S.)  471;  Pacific 

An  act  enlarging  the  basis  of  county  Mail  S.  S.  Co.  v.  Com'rs  of  Taxes,  58 

taxation  so  as  to  comprehend  all  ob-  N.  Y.  142  ;  St.  Louis  ti.  Wiggins  Ferry 

jects  liable  to  taxation  for  state  pur-  Co.,  11  Wall.  (U.   S.)  423;    Wheeling, 

poses,  does  not  render  the  additional  etc.,  Transp.   Co.  v.   Wheeling,  99  U. 

subjects  liable  to  taxation  for  t>orough  S.  273;  Irvin  v.  New   Orleans,  etc,  R. 

and  township  purposes.  Blickensderfer  Co.,  94  111.  105;  Vogt  v.  Ayer,  104  III. 

T.  School  Directors,  30  Pa.  St.  38.  583;  Peabody  f.  Essex  County,  10 Grav 

A   charter  made   taxable   whatever  (Mass.)  97;  PeHon  i'.  Northern  Transp. 

property  ''the  city  council  may  desig-  Co.,  37  Ohio  St.  450  ;  St.  Joseph  n,  Sa- 

nate."     It  was  held  a  sufficient  desig-  viile,  39  Mo.  460. 

nation,  where  the  council  ordered  the  In  Battle  ^•.  Mobile,  9   Ala,  134;  44 

taxation  of  "  any  property  of  iny  kind  Am.  Dec.  43S.  it  was  held   Chat  a  boat 

subject  to  taxation  under  the  laws  of  registered  in  Mobile  as  a  coasting  ves- 

thls  commonwealth."   Covington  Gas-  sel,  was  liable  to  be  assessed  and  taxed 

Light  Co.  V.  CovInpoR,  84  Ky.  94.  in  the   city    of   Mobile,  although  the 

In  Z,0uM(af)a,  police  juries  are  vested  owner   resided    In   Pennsylvania.       So 

with  power  to  tax  all  property  and  per-  in  Wilkey  v.  Pekin,  19  111.  160,  it  was 

sons  within  the  limits  of  incorporated  held  that  a  steamboat  belonging  l~ 

towns,  unless  the  power  be  withheld  or     — ;  j--'  -'  -i '■—  >--,' ■—■ — a  . 

withdrawn  bv  express  legislative  pro 

Tision.     Cook   v.   Dendinger,   38   La 

Ann.  361 ;  Benefield  v.  Hines,  13  La.  its  of  the  city."   1 

Ann.  430;  Maurin   v.  Smith,   35   La.  334:44  Am.  Dec,  438. 

Ann.  445.  A  ierry-l>oat  is  taxable  at  its  home 

itock  In Forstgn  Corporation. — A  city  port.    Newport  o.  Berry  (Ky.  1892),  19 

may  tax  its  citizens   for   stock  owned  S.  W.  Rep.  23S,     But  a  municipality, 

by   them   in   a   foreign    railroad  com-  under  general  power  to  tax  property 

pany,   although   the   state    where    the  within  the  city,  has  not  the  power  to 

corporation  is  located  has  collected  a  tax  ferry-boats  belonging  to  non-resi- 

tax  thereon.    Seward  v.  Rising  Sun,  79  dents   whose   relation  to   the   city    is 

Ind.  351.  merely  that  of  contact.      St.    Louis   v. 

Land  of  Non-retldentt.— :-<    Alexan-  Wiggins   Ferry   Co.,  11  Wall.  (U.  S.) 

der  V.  Alexandria,  5  Cranch  (U,  3.)  i,  433,  reversznjf  St.   Louis  v.  Wiggins 

It  was  held  that  the  city  of  Alexandria  Ferry  Co.,  40  Mo.  580, 

had  power  to  tax  the  lands  of  non-resi-  In  New  York,  etc.,  R.  Co,  f.  Haight, 

dents  within  its  limits.  30  N.  ].  L.  428,  it  was  held  that  ferry- 

Doods — OluwaiinAallon, — In  Johnson  boats  registered  in  New  York  and  ply- 

V.  Lexington,  14.  B.  Mon,  (Ky.)  521,  it  ing  between  Jersey    City    and    New 

was  heldthfttthe  terms"personalprop-  York,  were  not  liable  to  be  taxed  in 

erty"  and  "personal   esUte,"  as   used  Jersey  City. 
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was  granted,  but  all  made  so  by  any  general  statute  subsequently 
enacted.'  Property  which  is  taxable  for  one  purpose  must  be 
held  to  be  taxable  for  all  purposes  of  general  taxation;*  and, 
as  in  the  exercise  of  the  power  by  the  general  government,  it  is 
never  to  be  presumed  that  the  right  is  abandoned  or  surrendered 
unless  it  clearly  appears  that  such  was  the  intention.' 

b.  Public  PROPERTV.^The  rules  generally  governing  the  ex- 
emption of  public  property  apply  to  municipal  taxation.*  Mu< 
nicipal  property  devoted  to  public  purpotes  is  not  taxable  by  the 
corporation  whose  property  it  is,  or  by  any  other  within  whose 
limits  it  may  be  situated,  unless  expressly  made  so  by  statute.* 

In   New  Albany  v.  Meek  in,  3  In  d.  eral  words,  granted  Ihe  power  lo  tai 

481 ;  s^  Am.  Dec.  52],  it  was  held  that  state  bonds. 

the  share  of  a  part  owner  of  a  Eteam-  1.   Buffalo   v.   Le   Couteutx,   15   N. 

boat  touching  at  the  city  of  New  Al-  ¥,453. 

bany,  wag  not  liable   to   be   taxed,  al-  In  Tackaberry  r.  Keokuk,  33   lona 

though  such  part  owner  was  a  citizen  155,  it  whs  held  that  anj  change  in  the 

of  that  place.  general  law  in  respect  to  the  subject 

BrldgM. — In  St.  Louis  Bridge  Co.  ;'.  of    taxation    eflects    a   corresponding 

East  St.  Louis,  lit  III.  338,  it  was  held     change  «f         "    "     "^ •..-... 

that  such  portion  of  a  bridge  as  is  sit-  tion  for  n 

uace  within  the  corporate  limits  of  a  power  in  tne  city  reiers   to  tne  ^n- 

clty  is  subject  to  taxation  for   corpo-  eral  laws  of  the  state  for  the  subjects 

rate   purposes   equally  with   all  other  of  taxation. 

Sroperty  within  its  limits.    In  State  n.  8.  Hale  v.  Kenosha,  19  Wis.  1:99. 

olumbia,  27  S.  Car.   [I7,  so  much  of  S.  Stein    v.    Mobile,    17   Ala.    234; 

the  bridge  as  covered  the  stream  with-  Athens    City    Water    Works    Co.    v. 

In  the  corporate  limits  was  held  uxa-  Athens,  74  Ga.  413 ;  Plaisted   i'.   Lin- 

ble.      See  also  Point  Pleasant  Bridge  coin,  62  Me.  91.     See  also  Providence 

Co.  V.  Point  Pleasant,  32  W.  Va.  328;  Bank  v.  Billings,  4  Pet.  (U.   S.)   514; 

Fort  Smitb,  etc  ,  Bridge  Co.  v.  Haw-  Louisville,   etc..  Canal  Co.  n.  Cora.,  7 

kins,  54  Ark.  509.  B.  Mon.  (Ky.)  160;  Brewster  ii.  Hough, 

But  in  Louisville  Bridge  Co.  r.  Louis-  10  N.  H.  138. 

viUe,  81   Kj-.  189,  it  was  held   not  sut-  In  Ge^r^iVi.theproperty  of  a  railroad 

ficient  to  authorize  a  municipal  taxa-  company,  used  in  carrying  on  its  usual 

tion  that  a  bridge  was  built  within  the  and  ordinary  business,  is  not  subject  to 

corporate  limits  of  the  city ;  the  bridge  t       "         '               ... 

not  being  within  the  range  of  munici-  j 

pal  beneHts.  16;  Albanv  i'.  Savannah,  etc.,  R.   Co., 

In    Henderson   Bridge   Co.  t.  Hen-  71    Ga.   158;    Houston  v.  Central   R. 

derson  (Ky.  1S90),  14  S.  W.  Rep.  493,  Co.,  ^^  Ga.   iii;  Savannah,  etc.,  R. 

where  a  contract  with  the  city  which  Co.  v.  Morton,  71  Ga.  34.     As  to  the 

authorized  a  bridge  company  to  con-  general    power    to  tax   railroads,  see 

struct  its  bridge  across  a  river  which  Taxation  (Corporate),  vol.  25. 

was  within    the   city  limits,  provided  t.  See  supra,  this  title,  Inslrumfn- 

that  it   should   not   be    construed    as  ialities  of  Gox'ernmcai :  Bxtrnftioni. 

waiving  the  right  to  tax  the  property  Such  property  exempt  from  stale  taxes 

of  the  bridge  company,  it  was  held  that  cannot  be  subjected  to  taxation  by  mu- 

the  city  acquired  the  right  to  tax  the  nicipalities.     See  O'Donnell  7.  Baitey, 

entire  bridge.  24  Miss.  386. 

Boada — Btata  and  City. — The  grant  of  EilDcatlciiutl    Initltatloiia  — In    Ricb- 

power  lo   a    municipality    to   tax    all  mond   County   Academv    -'.  Augusta 

properly  will  not  include  the  power  to  (Ga,  i8gj),  17  S.  E.  Rep.'6i,  lands  held 

tax  its  own  bonds.     Macon  r.  Jones,  67  by  a  public  academy,  though  separate 

Ga.  489.     See  also  Millerv.  Wilson, 60  from   the    property    of    the   academy 

Ga.   505.     In   Augusta  v.  Dunbar,  50  proper,  and  used  only  as  a  means  of 

Ga.  387,  it  was  held  that  without  ex-  income,  were  held   exempt  from   mu- 

press  and  explicit  authority  it  will  not  nicipal  taxation, 

be  presumed  that  the  state,  under  gen-  B.  People   v.   Austin,   47   Cal.   353; 
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And  so  county  property  is  not,  as  a  rule,  subject  to  taxation  by 
cities  or  towns  within  the  county.* 

c.  Property  in  Adjacent  Territory. — As  a  general  rule  a 
corporation  cannot  tax  property  situated  outside  of  its  corporate 
limits.*  But  the  legislature  sometimes  authorizes  the  assessment 
for  tienefits  of  property  adjacent  to  the  city." 

d.  Agricultural  Lands.— The  question  of  the  taxation  of 
agricultural  or  rural  lands  situated  within  the  corporate  limits  of 
a  municipality  has  been  discussed  already.' 

Low  V.   Lewis,  46   Cat.  549;  Fall  v.  hands   of   the  administrator   of  a  de- 

Marysville,   19  Gal.  391 ;  Jersey  City  cedent  who  resided  without  tbe  city  at 

WalerCom'rs  I",  Gaffney,  34  N.  J.   L.  the  time  of  his  death,   could  not  be 

131;  Sute  !■.  Hotaling,  4j  N.  ].  I  ..... 


taxed  by  the  corporation,  although 
they  were  actually  kept  within  the  city 
by  the  administrator. 

But  in  Richmond  County  Academy 
■V.  Augusta  (Ga,  1892),  17  S.  E.  Rep.  61, 
choses  in  action  which  were  held  by 
trustees  as  tenants  in  common,  some  of 
whom  resided  within  and  some  with- 
out the  limits  of  a  municipal  corpo- 
ration, were  taiable  according  to  the 
proportion  held  by  the  trustees  resid- 
ing within  the  city. 

A  tai  levied  by  a  city  on  real  estate 
not  included  within  the  city  by  any 
authority  except  an  invalid  ordinance, 
is  illegal  and  void,  and  remains  illegal, 
although  the  real  estate  upon  which  it 

rated  by  the  city  of  New  York  could     was  levied   is  afterwards  made  a  part 

not  be  taxed  by  the  city  of  Brooklj'n.     of  the  city  by  statute.     Atchison,  etc., 
1.  Piper  V.  Singer,  4  S.  &   R.  (Pa.)     R.  Co.  v.  Maquilkin,  13  Kan.  301. 

354.     It  is  exempt  from  all   taxation,         8.  See  sufra,   this   title,   Lotat  At- 

whether  for  public  purposes  or  local     sessmenls;    Brooks    v.   Baltimore,   48 

improvements.     Worcester  County  v.     Md.  265. 

Wtrrcester,  116  Mass.  193.  4,  See  Municipai.  Corporations, 

But  in  Cook  County  I'.  Chicago,  103     vol.  15,  p.  1013,     See  also  ju/ra,  this 

III.  646,  it  was  he'd  that  where   there     i\t\i,  S.ocal  Axsessmenis. 

was  a    constitutional    provision    that        These  recent  cases  may  be  added  to 

Eroperty  of  counties  might  be  exempt    those   already  cited,  to  the  effect  that 
rom   taxation   by  general  law,  -■- -   -  ...... 


In  Galveston  Wharf  Co.  v.  Galves- 
ton, 63  Tei.  14,  the  city  had  such  an 
interest  in  the  property  proposed  to  be 
taxed  aa  made  it  exempt. 

In  West  Hartford  v.  Water  Com'ra, 
44  Conn.  360,  it  was  held  that  land  in 
the  city  of  West  Hartford,  purchased 
by  water  commissioners  of  Hartford 
for  reservoir  purposes,  was  not  subject 
to  taxation  by  the  city  of  West  Hart- 
ford. See  also  Rochester  r.  Rush,  80  N. 
Y.3M,r«r,«iVlSHun  {N.V.J  439. 
But  see  Chadwick  v.  Maginnes,  94  Pa. 
And  In  People  v.  Brooklyn, 


was  an  Implication  that  such  property 
-was  liable  to  taxation,  and  that,  in  the 
absence  of  any  exemption  law,  a  water 
tax  could  be  assessed  against  county 
property  by  a  city. 
9.  St.  Charles  v.  Nolle,  51  Mo.  m  ; 
"     I.  Rep.  440;  Wells  v.  Weston, 


;h  lands  are  subject  to  be  taxed  for 
all  municipal  purposes.  See  Hurla  u. 
Kansas  City,  46  Kan.  738;  Mendenhall 
I'.  Burton,  4J  Kan,  570;  Davis  t'.  Point 
Pleasant,  33  W.  Va.  2S9;  Maddrey  v. 
Cox.  73  Tex.  538;  Smith  v.  Saginaw. 
81  Mich.  123;  Cary  i>.  Pelt  In,  88  III. 
'   u.  Rep.  i;43 ;    Eitert  v.  Cen- 


Mo.  384;   Corn  v.  Cameron,   19  Mo.  tral   Covington  (Ky.  189:),    15  S.  W. 

App.  573;  Johnson  i-.  Lexington,  14B,  Rep.    180.   Compare  Smith  f.  Sherry, 

Mon.  (Ky.)   ^31 ;   Matter  oi' Prospect  50  Wis. 

-      ^ecN."        "  '      " 


Park,6cN.  Y.  398. 

Where  the  boundary  of  a  eorpo- 
niton  was  the  low-water  mark  in  a 
river,  it  was  held  that  the  city  had  no 
power  to  tax  coal  under  a  river  beyond 
that  mark.  Gilchrist's  Appeal,  109  Pa. 
St.  600. 

In  Stephens  t>.  BoonvlUe,  34  Mo. 
323,  it  was    held  that    notes  in  the 


In  Ulak,  it  was  held  that  municipal 
should  be  limited  to  the  range 
lunicipal  benefits,  and  therefore 
erritorial  legislature  had  no  power 
ithorize  the  taxation  of  lands  and 
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e.  Detached  Territory. — The  remaining  part  of  a  corpora- 
tion from  which  territory  has  been  detached  by  annexation  to 
another,  or  by  the  creation  of  a  new  corporation,  remains  subject 
to  all  the  obligations  previously  incurred,  and  the  detached  por- 
tion is  not  subject  to  taxation  therefor,*  unless  express  provision 
is  made  by  the  legislature  for  a  division  of  liabilities.* 

/.  Exemptions. — The  requirement  of  equality  and  uniformity 

In   Cook  V.  Crandatl,  7  Utah  344.  the  67  Am.  Dec.  748;   Milwaukee  Tp.  v. 

land  proposed  to  be  taxed  was  within  Milwaukee,    la  Wis.    93;   OIney  o. 

the  range  of  municipal  benefit*.  Harvey,  50  111.  453;  99  Am,  Dec.  530; 

As  to  statutory  exemptions  of  mral  Mount  Pleasant  n.  Beck  with,  100  U. 

lands  see  Conkhn  i/,  Cambridge  City,  S.  514;  Bowdoinham  v.  Richmond,  6 

SInd.   130;    Baldwin   f.  HastmgB,  83  Me.  112 ;  19  Am.  Dec.  197. 
ich.  639;  Smith  v.  Americus,  Sg  Ga.         In  Galesburg  v.  Hawkinson,  75  IlL 

810;  Stilz  V.  Indianapolis,  81  Ind.  581 ;  152,  it  was  held  that,  inasmuch  as  the 

South  Bend  -v.  Cushing.  123  Ind.  390.  corporate   indebtedness  is  presumably 

The  exemption  was  not  allowed  in  State  incurred  for  the  equal  benefit  of  every 

V.  Brown, 53  N.  J.  L.  i6z.  part  of  the  municipality,  an   act   de- 

In   Perkins  v.   Burlington,  77  Iowa  (aching  a  part  of  it  is  an  injustice  to 

553,  an   act  providing   that  no   lands  the    remaining   taxpayers,   unless  at- 

within  the  extension  should  be  taxed  tended  with  some  corresponding  beae- 

unless  laid  off  into  lots,  was  held  not  to  lit  to  the  municipality. 
apply   to   extensions    made    prior    to         In  Devor  i^  M'Clintock,  9  W.  &  S. 

the  act.  (Pa.)  So,  it  was  held  that  where  a  new 

In  Simma  v.  Paris  (Ky.  18S6).  1  S.  county  is  erected  out  of  part  of  an  old 
W.  Rep.  543,  a  tract  of  land  of  fifteen  one,  the  old  one  may  enforce  the  pay- 
acres,  of  which  seven  were  used  for  men t  of  taxes  due  before  the  separa- 
pasture,  one  for  garden,  and  the  re-  tion;  but  where  a  sale  Is  made  for 
mainder  for  residence  and  stable,  etc.,  such  taxes,  and  the  county  become* 
was  held  not  to  beeiclusively  (or  farm-  the  purchaser,  it  Is  bound  to  pay  Uie 
ing  purposes,  under  a  law  exempting  taxes  subsequently  accruing  to  the  new 
such  lands  from  taxation.  county,  and  the  new  county   may  col- 

In  Dickerson   i'.  Franklin,  112  Ind.  lect  them  by  a  tale  of  the  land,  and  the 

178,  an  act  providing  that  such  lands  purchaser  will  have  a  title  superior  to 

should  not  be  tared  at  a  higher  per-  that  of  the  old  county. 
centage  than  that  stated,  was  held  not         In  Kansas,  the  taxation  of  detached 

to  refer  to  special  assesBments.  territory  to  pay  the  bonded  indebted- 

1.  Laramie  County  t.  Albany  ness  of  a  county  or  township  is  author- 
County,  92  U,  S.  308  ;H  ampshire  ized,  where  the  bond's  are  both  "an- 
County  V.  Franklin  County,  16  Mass.  thorized  and  issued"  previous  to  the 
76;  Cobb  V.  Kingman,  15  Mass.  197;  detachment.  Chandler  v.  Reynolds, 
Windham  v.  Portland,  4  Mass.  389.  19  Kan.  249;  Ottawa  County  v.  Nel- 
See  Municipal  Corporations,  vol.  son.  19  Kan.  234;  27  Am.  Rep.  101; 
IS,  p.  1027.  Sedgwick  County  -d.  Bunker,   16  Kan. 

t.  Board  of   Education  v.  Board  of  498;  Marion  County  t>.  Harvey  Coun^, 

Education.  30  W.  Va.  424;  WiUimanlic  26  Kan.  181;  Morris  County  -v.  Hinck- 

School  Soc.  V.  First  School   Soc,   14  man,  31  Kan.  738;  Hurt  «.   Hamilton, 

Conn.  457;  Hartford  Bridge  Co.  u.  East  35  Kan.  83. 

Harttoril,  16  Conn.  149;  Marshall  Stapnted  Territory.— Where  there  is 
County  Ct.  r.  Calloway  County  Ct.,  2  a  dispute  between  two  districts  respect- 
Bush  (Ky,)  93;  Baltimore  v.  State,  15  ing  their  boundaries,  each  claiming 
Md.  376;  Stone  T>.  CharlesCown,  114  the  territory  In  question,  if  one  pci' 
Mass,  314 ;  Dunmore's  Appeal,  52  Pa.  mits  the  other  to  levy,  collect,  and  re- 
St.  374.  And  see  Cleveland  -v.  Heisley,  ceive  the  taxes  thereon  from  year  to 
41  Ohio  St.  670*  Portwood  v.  Mont-  year,  and  expend  them  in  meeting  the 
gomery  County,  51  Miss.  513;  Bristol  annual  wants  of  the  district,  it  is  es- 
■D.  New  Chester,  3  N.  H.  524 ;  Sill  t:  topped  from  maintaining  an  action 
Corning,  i<;  N.  Y.  297;  Sedgwick  therefor  as  for  money  had  and  received. 
County  V.  Bunker,  16  Kan. 498:  Mont-  Rapids  Di.st.  Tp.  v.  Clinton  Diat.  T^, 
pelier  r.  East  Montpelier,  29  Vt.  12;  27  Iowa  323. 
606 
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in  taxation  refers  generally  to  taxation  by  municipalities,*  and, 
consequently,  they  cannot  grant  exemption  from,  or  commuta- 
tion of,  taxes.*  The  power  to  tax  does  not  imply  the  power  to 
exempt  from  taxation,  and  when  the  power  is  given  a  city  to  tax 
all  the  property,  it  can  exempt  none,  unless  expressly  authorized 
to  do  so." 

The  state  cannot  confer  upon  the  municipality  the  power  to 
tax  property  which  it  has  not  the  power  itself  to  tax.*  That  th& 
state  forbears  to  tax  certain  property  or  exempts  it  from  general 
taxation,  however,  does  not  necessarily  deprive  the  municipality 
of  the  right  to  tax  it.'     And,  on  the  other  hand,  taxation  for 

I.  Knowlton  11.  RockCountj,9  wis.  thorized  to  grant  to  anj  person  the 
410;  Hale  V,  Kenosha,  19  Wis.  599;  right  of  laying  water  pipes,  etc.,  and  to- 
Weeks  V.  Milwaukee,  10  Wis,  141;  exempt  such  pipes  from  taxation,  the 
Friaim  t>.  Belleville,  59  111.  141.  exemption  from  taxation  of  pipes  al- 
io Kittle  V.  Shervin,  11  Neb.  65,  it  ready  laid  was  not  authoriied. 
was  held  that  a  municipal  tax  levied  In  State  -o.  Hannibal,  etc.,  R.  Co.,  75 
upon  retil  estate  and  not  upon  personal  Mo.  309,  a  contract  of  the  city  of  Han> 
property  was  unconstitutional.  In  Dyar  nibal  with  a  railroad  company  to  ex- 
•a.  Farmington.  70  Me.  575,  it  was  held  empt  its  property  from  city  taxation, 
that  a  legislative  act  imposing  a  tax  for  was  held  Invalid,  the  city  having  no- 
general  and  public  purposes  upon   the  right   to   make  e;cemptlons.     See  also 


e  part  of  the  town  only     St.  loeeph  v.   Hannibal,  etc.,   R.   Co., 

19   Mo.   476;   Lexington   v.    Aull,   30 

In  Cartersville  Water  Works  Co.  f.     Mo.  480;  and  In  Austin  v.  Austin  Gas 


Cartersville,  S9  Ga.  689,  it  was  held  Co.,  69  Tex.  iSo,  the  contract  with  de- 
that  a  water  company's  property  could  fendant  company  to  exempt  its  prop- 
not  be  exempted  from  municipal  tax-  erty.  In  consideration  of  benefits 
atioD  by  contract,  graluity,  or  com-  granted  to  the  city,  was  held  to  be 
mutation.  void  upon  the  same  ground.  In  New 
S.  State  V.  Hannibal,  etc.,  R.  Co.,  75  Orleans  v.  New  Orleans  Water  Works 
Mo.  3ofi;  Brewer  Brick  Co.  v.  Brewer,  Co.,  36  La.  Ann.  43J,  although  the  ex- 
63  Me.  62;  16  Am.  Rep.  395;  State  v.  emption  from  taxation  of  defendant's 
Fyler,  48  Conn.  143;  State  ti.  Gracey,  property  was  in  consideration  of  de- 
II  Nev.  223;  Mack  V.  Jones,  31    N.   H.  fendant's    obligation    to    supply    free 

Kj;     Hayzlett     v.    Mt.    Vernon,    33  water  to  the  city,  the  city's  demand  for 

wa  339.  taxes  was   sustained..    But  in  Grant  v. 

In  Wilson  i>.  SuUer  County,  47  Cal.  Davenport,  36  Iowa  396,  an  exemption 
91,  an  order  remitting  taxes,  although  of  the  property  of  a  water-works  corn- 
made  pursuant  to  a  legislative  act,  was  pany  for  a  similar  consideration  was 
held  to  be  void,  as  repugnant  to  the  re-  held  not  invalid.  In  Georgia,  it  was 
quirement  of  uniformity  and  equality,  held  that,  under  a  general  power  to  tax 

la  Brewer  Brick  Co.  v.  Brewer,  63  all  property,  a  corporation  might  leave 
Me.  6z;  16  Am.  Rep.  395,  it  was  held  certain  species  ot  property  untaxed. 
that  it  is  for  the  legislature  to  deler-  Athens  v.  Long,  54  Ga.  330;  Waring 
mine  what  property  shall  be  eubjectto,  v.  Savannah,  60  Ga.  93. 
and  what  shall  be  exempt  from,  tax  a-  1.  Johnston  v.  Macon,  62  Ga.  645; 
tion,  and  that  it  cannot  constitutionally  O'Donnell  v.  Bailey,  24  Miss.  386.  See 
transfer  to  municipal  corporations  the  also  Kentucky  Cent.  R.  Co.  v.  Pen- 
power  to  determine  upon  what  property  dleton  (Ky.  18S6},  2  S.  W.  Rep. 
It  shall  or  shall  not  be  imposed.  See  176;  Nashville  v.  Thomas,  5  Coldw. 
also  Farnsworth  Co.  ii.  Lisbon,  63  (Tenn.)6oo. 
Me.  4S1-  «■  In  Morgan  v.  Cree,  46  Vt,  773;  14 

8.  Gilman   v.   Sheboygan,   3    Black  Am,   Rep.   640,  an   exemption  of  the 

(U.  S.)  510;  People  r.  Campbell,  93  N.  lands  of  a  town  from  public  taxes  was 

Y.    196;  Whiting  11.   West   Point,   88  heldnot  to  apply  to  municipal  taxes,  on 

Va.  905.  thegroundthfltthe  term"  public  taxes" 

In  &>wen  v.  Newell,  16  R.  I.  338,  it  referred  only  to  taxes  for  public  reve- 

was  held  that  where  a  town  was  au-  nue  as  distinguished  from  municipal 
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state  purposes  does  not  relieve  the  thing  taxed  from  taxation  for 
municipal  purposes.* 

7.  The  ABsenment. — Generally  speaking,  the  rules  governing 
assessments  by  municipalities  may  be  said  to  be  the  same  as  those 
governing  assessments  generally*  The  assessment  must  usually 
be  made  by  an  assessor  chosen  by  the  electors  of  the  district  or 
municipality  to  be  taxed,'  though  in  some  instances  he  must  take 
the  assessment  for  state  purposes  as  a  proper  basis  of  valuation 
for  local  purposes.* 

taxes.     And  see  Hassan  v.  Rochester,  trustees  of  a  village  are  alone  author- 

67  N.  Y.  518.  ized  to  assess  taxes  where  no  assessors 

So  in  Lexington  v.  Aull,  30  Mo.  480,  are  elected.     Scammon  v.  Scammon, 

where  the  payment  by  banks  of  a  cer-  i&  N.  H,  419 ;  People  v.  Wood,  71    N. 

tain  sum  was  bj  a  charter  act  declared  Y.  371. 

to  be  in  lull  of  all  taxes  to  be  paid  to  In  Hawklni  v.  Jonesboro,  6369.  527, 

the  state,  a  city  was  not  prevented  from  It  was  held  that  no  tax   upon  propertj> 

taxing  them.  within  the  corporate  limita  of  a  munic- 

In  St.loieph  v.   Hannibal,  etc.,   R.  ipality  can  be  le^lly  collected   by  the 

Co.,  39  Mo.  477,  It  was   held   that   the  municipal  authonties  until  after  asses*- 

exemption  from  state  and  county  taxes  ment  by  three  citizens  thereof  who  are 

of  the  stock  of  a  railroad  company  by  freeholders.    See  also  Reily  v.  Ljkncas- 

its  charter,  did  not  prevent  the  legisla-  ter,  39  Cal.  354. 

ture  from  repealing  the  exemption  or  Such  assessors  cannot  assess  property 
subjecting  the  corporation  to  munici'  situated  bevond  the  limits  of  their  re- 
pal  taxes.  spective  districts.     People   v.   Placer- 

SUta    Banks.  — In    Slate    Bank    v.  ville,  etc.,  R.  Co.,  uCaLSje;  Peopler. 

Madison,  3  Ind.  43,  where  the  charter  Stockton,  etc.,  R.  Co.,  49  Cal.  415. 

of  a  bank  provided  that   tt  should   be  Where  an  assessment  is  required  to 

taxable  only  for  state  purposes,  it  was  be  made  In  several   towns,  by  the  cor- 

held  that  a  city  could  not  tax  Its  capi-  porate  authorities,  an  assessment  made 

tal  stock  nor  any   part  of  it  for  city  by  the  proper  officers  of  each  town, 

purnoees.              '  acting  together  through  all  the  towns, 

Davenport,    aj    Hun  is  invalid,  as  the  corporate  authorities  of 

"  jmVs,  36  one  town  have  no  jurisdiction  to  make 

,   Rising;  or  participate  in  the  assessment  of  the 

Sun,  79  Ind,  351.  property  In  another  town.     Thcassess- 

3.  See  sufra,  this  title,  Tke  Atseif  ment  in  each  town  should  be  made  by 

ment,  its  own  authorities.     Hundley  v.  Lin- 

S.  Savings  Loan   Soc.  v.   Austin,  46  coin  Park,  67  III.  ^59. 

Cal.  416;  Williams  v.  Cocoran,  46  Cal.  Who  May  be  Appouted.— Where   the 

^53;  Reily   w.  Lancaster,   39  Cal.  354;  power  to  appoint  assessors  is  conferred 

People  V.  Sargent,  44  Cal,  430;  Smith  upon  the  commissioners  of  a   munic- 

*.    Farrelly.    51    Cal.    77 ;    People    v.  Ipality,   they   cannot    appoint   any   of 

White,  47  Cal.  616;  Houghton  v.  Aus-  their  number  to  fill  the  office.     Haw- 

tin,   47   Cal.   646;  People  V.  Stockton,  kins  i'.  Jonesboro,  63  Ga.  537. 

etc.,  R.  Co.,  49  Cal.  431.  4.  Police    Jury    v.    Harris,     10    La. 

It   has   been   held   that   an   assessor  Ann.  676. 

elected  for  the  city  and  county  cannot  And  in  such  case,  even  though   the 

make  assessments  for  the  ctly,  the  city  property  be  so  situated  as  to  render  an 

and   county  being   a  different   district  original   valuation  necessary,  it   must 

from  the  city.     People  v.  Hastings,  29  follow  that  of  the  town  or  state  as  far 

Cal.  449.  as  practicable.     People  f.  Adams,  135 

A  county  assessor  cannot  assess  the  N.  V.  471. 

property  of  a  township  for  a  tax  levied  In   Glover  v.  Edgewater,  3  Thomp. 

on  township  property  to  raise  a  fund  &  C.  (N,  Y.)  497,  a  charter  provision 

for  township  purposes.   People  v.  Sar-  requiring   the   assessment  roil   of   the 

¥;nt,  44  Cal.  430,     And  see  Smith  :'.  village  to  be  prepared,  as  far  as   prac- 

arrelly,  51  Cal,  77.  ticable,  in  the  manner  prescribed   bj 

As  a  general  rule,  the  selectmen  or  law  in  respect  to  assessment*  made  bj 
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8.  The  Collection. — The  grant  to  a  municipality  of  full  power  to 
tax,  carries  with  it  authority  to  use  all  means  necessary  to  accom* 

f>lish  the  object  by  the  enforcement  of  coU*ction.*  An  action  at 
aw  against  the  owner  of  the  property  to  enforce  payment,  will  lie,* 
and  this,  notwithstanding  the  legislature  may  have  provided  a  spe- 
cial remedy.*     The  power  to  tax   is  usually  deemed  to  include 

as  uitknown,  aod  all  unsatisfied  judg- 
ments in  favor  of  the  city  for  taxes,  was 
held  to  violate  na  provisions  of  a  citj 

Under  the  A  labama  statutes,  there  is  charter. 

lo  such  thing  as  an  assessment  of  prop-  Where  a  city  treasurer  is  alone  etn- 

'  '  ....  .j.j|g  Msessment  powered  by  law  to  enforce  the  collec- 
alone;  but,  after  tion  of  unpaid  city  taxes,  any  con- 
equalization  of  the  assessment  by  the  tract  made  by  the  city  or  its  common 
county  board,  the  court  of  county  com-  council,  witb  any  person,  for  their  col- 
roissionera  levy  a  tax  on  the  state  as-  lection,  is  ultra  vires,  and  absolutely 
■cssment  to  provide  for  county  ex-  void.  Fort  Wayne  t>.  Lehr,8S  Ind.6]. 
penses.  State  taxes  are  aascBBed;  county  Under  the  Illinois  general  incor- 
taves  are  only  levied.  Perry  County  poration  law,  municipal  taxes  are  rc- 
T'.Selma,etc.,  R.Co.,58  Ala,546,  And  quired  to  be  certified  to  the  proper 
the  rule  is  substantially  the  same  under  officers  of  the  county  of  which  the 
the  North  Carolina  statutes.  Coviog-  municipality  forms  a  part,  forcollection 
ton  II.  RoclcinKham,  93  N.  Car.  134.  with  state  and  county  taxes,  end  are  to 

In  San  Lufs  Obispo  v.  Pettit,  S7  be  collected  bv  the  same  officers  by 
Cal.  499,  a  provision  that  a  city  council  whom  state  and  county  taxes  are  cof- 
may  adopt  a  system  for  the  assessment,  Iccted.  Springfield  v.  Edwards,  84 
levy,  and  collection  of  taxes,  which  III.  616;  Mix  v.  People,  106  111.  435. 
shall  conform  to  the  genera!  laws  of  A  city  cannot  be  vested  with  dis- 
the  state  as  nearly  as  circumstances  cretionary  power  to  collect  taxes,  as 
will  permit,  "except  as  to  the  times  provided  by  either  of  two  laws  which 
for  such  assessment,"  wag  held  not  to  provided  different  officers  and  pre- 
forbid  the  council  selecting  the  time  scribed  different  methods  for  that  pur- 
fixed  for  other  taxes,  but  to  leave  the  pose.  People  v.  Cooper,  S3  111.  585. 
selection  of  the  time  to  their  discretion.  In  lllineia,  taxes  are  levied  generally 

1,  Slack  V.  Ray,  36  La.  Ann.  674.  upon  a  town,  and  all  cities  and  villages 

Unless  there  is  some  constitutional  situated  in  it,  and  it  is  the  duty  of  the 


duty  ( 
_   .y  to  the  treasurer  i 

the  tn unlet pafity  to  levy  and  col-  town  that  portion  of  the  taxes  levied  in 

lect  retrospective  taxes,  and,  for  this  the  town,  and  to  turn  over  to  proper 

purpose,  to  use  the  assessment  roll  of  a  officers  of  tbe  city  or  village  that  por- 

rrevious  year.     Fairlield  v.  People,  94  tion  of   the  taxes    levied  upon  them. 

II.  344;  Cowgitl  V.  Long,   15  111.  103.  Balrd  v.  People,  83  111.  387;    Supplger 

The  legislature   may  devolve  the  of-  v.  People,  9  111.  App.  290;    Britten  v. 

lice  and  duties  o(  tax  collector  on  the  Clinton,    8   111.   App.    164;    People  v. 

incumbent   of  any  elective  office,  but  Wilson,  3  111.  App.  368. 

the  law   must  precede  the  election  of  A  bounty  tax  must  be  collected  by 

the  officer,  and  his  election  must  be  by  the   process   and  officer   employed  to 

the    qualified   voters   of   the    district,  collect  the  other  taxes  of  the  munici- 

People  T,  Kelsey,  34  Cal,  470.  pal    division    levying  It.     Hilbish     v. 

A   municipal  tax    collector    cannot  Hower,  56  Pa.  SL  93. 

collect  tbe  taxes  lor  an  adjoining  town,  Porer  to  Collect  b7  Sal*. — See  supra, 

and  this  even  though  it  has,  after  his  this  title,  Tax  Sales— Pov^r  to  Sell. 

election  and  after  the  levy  of  tbe  tax,  9.  SanLuisObiapoCounty  v.  White, 

been  annexed   lo  the  city.     Mason  v,  qi  Cal.  433;  New  York  u.  Colgate,  11 

Johnson,  51  Cal.  6iz.  N.  Y.  140.      See  sufra,  this  title,  Col- 

In  States.  Heath,  30  La.  Ann,  171;  lection  by  Act' - 


96  Am.  Dec.  39c,  a  contract  made  by         >.  See   Howard  v.  Houston,  59  Tex. 
the  mayor  of  New  Orleans  with  the     76;   Oakland  v.  Whipple,  39  Cal.  113; 


:ily  ■ 
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I  assessed  upon  property    41    Iowa    134;    Dubuque   1 
35  C.  of  L.— 39  609      ' 
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the  power  to  prescribe  penalties  for  non-payment  of  the  taxes 
assessed.* 

9.  Tazei  in  Portion^  Diitrioti  and  ftoasi  Knnicipalitlea — a.  Gen- 
erally.— School,  road,  levee,  irrigation,  and  districts  for  like 
purposes,  the  better  to  perform  the  special  functions  for  which 
they  are  created,  may  be,  and  often  are,  invested  with  a  corporate 
character,*  and  endowed  with  the  taxing  power.*  They  are  quasi 
corporations — mere  subdivisions  of  the  state  for  political  purposes 
—  and  not  corporations  'within  constitutional  provisions  pro- 
hibiting special  acts  conferring  corporate  powers ;  *  and  in  levying 


inn.  497; 
II  &  TTd 
5  N.  T.  L. 
-.J,   a6   W 


(Md.) 

^■398; 
Wend. 
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Cent,  R.  Co.,  39  lows  56;  State  *. 

Steamihip   Co.,  (3   La.  Ai  " 

gan  I'.  Baltimore,  i  Gill 

499;  Camden  v.  Allen,  36  '. 

Durant  -v.  ALbanj  Countj, 

(N.   Y.)  66;  U.  S.  V.  Lyn 

{U.  S.)  48a. 

In  order  to  preclude  a 
Irotn  maintaining  an  action  for 
taxes,  the  special  remedj  must  be  pre- 
scribed in  the  very  law  that  confers 
the  right  to  tax.  Howard  v,  Houston, 
59  Tex.  76. 

1.  Burlington  v.  Burlington,  etc.,  R. 
Co.,  41  Iowa  134;  Augustine  v.  Jen- 
nings, 43  Iowa  1^ ;  Slack  v.  Raj,  26 
La.  Ann.  674;  Sute  t>.  Consolidated 
Va.  Min.  Co.,  16  Nev.  445.  But  dis- 
cretionarj  power  granted  to  municl- 
palllies  in  respect  to  the  imposition  of 
penalties,  extends  only  to  general  taxes  ; 
In  caie  of  special  HsscEsments,  only  such 

Eenalties  can  be  collected  as  are  affixed 
y  statute.  Anlteny  v.  Henningsen, 
54  Iowa  39;  Bucknali  t!.  Story,  36  Cal. 
67.  The  penalty  when  added,  becomes 
part  of  the  taxes'due.  Kansas  Pac.  R. 
Co.  Ti.  Amrine,  10  Kan.  318;  Burlington 
■o.  Burlington,  etc.,  R.  Co.,  41  Iowa  134. 
The  municipal  authorities  may  add  a 
penalty  for  refusal  to  give  the  assessor 
proper  information  to  enable  him  to 
properly  make  the  aesessment,  Vir- 
ginia City  -D.  Chollar-Potosi  Gold,  etc., 
Min.  Co.,  3  Nev.  S6. 

In  Missouri,  general  words  in  a  city 
charter  are  held  not  to  be  sufficient  to 
give  to  the  city  the  power  to  enforce  a 
tax  by  line  or  imprisonment,  when  the 
tax  is  levied  not  as  a  police  regulation. 


butai 
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pality  not  having  power  to  make  the 
non-payment  of  a  purely  revenue  tax  a 
miEdemeHnor  punishable  by  fine  and 
impriaonment.  St.  Louis  v.  Green,  6 
Mo.  App.  591 ;  St.  Louis  I'.  UelDricli,  6 
Mo.  App.  J91. 

And  it  has  been  held  that  a  penalty 
cannot  \x  aSxed  for  the  non-pajment 


of  taxes,  unless  express  authority  to  do 
so  be  granted  by  tlie  legislature.  Au- 
gusta V.  Duntiar,  50  Ga.  387 ;  Jefferson 
■V.  Whipple,  71  Mo.  519.  And  in  Web- 
er V.  San  Francisco,  j  Cal.  455,  It  wa» 
held  that  a  penalty  of  one  per  cent,  a 
day  was  exorbitant,  and  that  the  com- 
mon council  had  no  authority  under 
the  charter  of  the  city  to  impose  it. 

8.  See  Dean  v.  Davis,  51  Cal.  406; 
Turlock  Irrigation  Dist.  v.  Williams, 
76  Cal.  360;  Taft  V.  Wood,  14  Pick. 
(Mbm.)  362 ;  Com.  r.  Beamish,  81  Pa. 
St  389. 

Powers  or  privil^es  may  Ije  con- 
ferred, or  duties  enjoined,  of  such  a 
character  (bat  a  corporation  would  be 
required,  and  from  which  the  corporm* 
tlon  must  be  Implied.  If  such  powers 
or  privileges  cannot  be  enjoined,  or  if 
such  duties  cannot  be  performed  with- 
out acting  in  a  corporate  capacity,  a 
corporation,  to  that  extent,  is  created 
by  implication.  People  v.  Reclama- 
tion Dist.,  53  Cal.  346. 

School  districts  are  not  strictly  mu- 
nicipal corporations,  but  territorial 
divisions  for  the  purposes  of  comr 
schools  exercising,  within  a  prescrl 
sphere,  manv  of  the  faculties  of  a  1 
poration.  Wharton  i'.  School  Dir 
ors,  41  Fa.  St.  3e;8. 

The  word  "  dUtric 
or  portion  of  the  sts 
fore  may  be  adistrici 
era,  99  U.  S.  44'. 

S.  Sec  People  v.  McAdams,  83  IlL 
356;  Bowles  V.  State,  37  Ohio  St,  35; 
Kinney  v.  Zimpleman,  36  Tex.  564. 

In  California,  principles  of  local 
self-government  apply  to  prevent  a 
tax  upon  property  within  a  highway 
district,  for  a  purpose  of  building  a 
bridge,  from  being  assessed  by  an  as- 
sessor elected  by  the  county,  nor  can  a 
tax  l>e  collected  by  a  collector  elected 
by  the  county.  Smith  v.  Farrelly,  5a 
Cat.  77. 

4.  State  V.  Powers,  38  Ohio  St  54; 


"  signilieB  a  part 

e.  A  city  thcre- 

Keely  i'.  Sand- 
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taxes  for  the  purposes  of  their  creation,  they  are  in  a  large  sense 
mere  agencies  of  the  state  in  carrying  into  effect  general  laws 
which  have  been  enacted  for  the  common  good,^ 

b.  School  Districts  and  School  Taxes — (i)  In  General. — 
Taxation  for  the  establishment  and  maintenance  of  educational 
institutions  is  a  legitimate  exercise  of  the  taxing  power.*  The 
power  to  tax  for  the  maintenance  of  schools  is  within  a  general 
grant  of  power  to  tax  for  municipal  purposes  ;'  but  the  authority 
to  levy  such  taxes  is  usually  expressly  conferred  upon  political  divi< 
sions  of  the  state,*  and  upon  districts  constituted  as  corporations 


Speight  v.  People,  87  111.  595;  People  tional  and  Toid,  and    an   officer  ap- 

V.  Buffalo  County,  4  Neb.   150;  Sher-  pointed  by  the  latter  method  will  have 

man  Count/  v.  SimoQS,  109  U.  S.  735.  no  right  or  authority  to  exercise  the 

See    State    -a.    Englewood    Drainage  duties  o(  the  office.    Cornell  v.  Peo* 

Com'™,  41   N,  J.  L.  154.  pie,  107  111.  372. 

An  act  authorizing  aiseBBHients  Tor  a.  See  supra^  this  title.  Purposes  of 

reclamation  purposes  is  an  act  in  re-  TasaliaH. 

iation  to  iocal  taxation,  and  is  not  re-  That  this  power  la  not  delegated  by 

pealed  bj  an  act  applicable  to  taiatlon  the  constitution  to  Congress  or  pro- 

for    general    purposes.      Reclamation  hibited  to  the  states,  see  Marshall  f. 

DIst.  V.  Goldman,  61  Cal.  305.  Donovan,  10  Bush  ( Ky.)  681 ;  Collins 

1.  Will   County  v.  People,   no   111.  ».  Henderson,  11  Bush  (Ky.)  74. 

£11 ;  Dean  v.  Davis,  51  Cal.  406;  Peo-  The  laws  of  the  several  states  pro- 

ple  t'.  Flagg,  46  N.  Y.  401 ;  People  v.  viding  Tor  the  establishment  and  main- 


Ulster  County,  93  N.  Y.  397;  State  v. 
Powers,  38  Ohio  St  54. 

AgatLoy  fm  levyiss  Tax. — The  legis- 
lature may  delegate  the  power  to  im- 
pose a  tax,  to  commissioners,  or  such 
other  agents  as  it  may  see  fit  to  choose. 
Kinney  v.  Zimpleman,  36  Tex.  564; 
Buel  V.  Read,  13  Gratt.  (Va.)  78. 


tenance  of  public  schools,  i 

and  therefore,  in  relation  to  this  subject 

the  practitioner  must  give   particular 

attention   to   the  statutes  of   his  own 

state. 

t.  Hortoni'.  Mobile,  43  Ala.  498. 

But  in  Indiana,  under  a  statute  pro- 
viding for  theexemptlon  of  the  stock  of 


OtnponteAntliorltlaB. — By  thepbrase    certaii^banks  from  ti 


n  for  munlc- 


"corporate  authorities,"  as  used 
constitutional  limitation  upon  the 
power  of  the  legislature  to  grant  the 
right  to  tax  to  any  other  than  "corpo- 
rate authorities,"  is  understood  those 
officers  who  are  directly  elected  by  the 
people  of  the  district  sought  to  be 
taxed,  or  appointed  in  some  mode  to 
which  they  have  assented.  Harward 
T'.  St.  Clair,  etc..  Drainage  Co.,  51  111.  Text 
130;  Lee  r.  Rugglea,  6a  111.  437;  Mess- 
ier V.  Drainage  Com'rs,  53  111.  105; 
Cornell  v.  People,  107  III.  372 ;  People 
V.  McAdams,  83  III.  356;  People  v. 
Chicago,  51  111.  17;  I  Am.  Rep,  278; 
People  V.  Salomon,  51  III.  37;  Lov- 
ingston  v.  Wider,  53  III.  302. 

Where  the  people  of  a  municipality 
have  assented  to  the  appointment  of 
commissioners  Or  other  officers  who 
are  invested  with  the  power  to  tax  in 
a  particular  manner,  a  subsequent  leg- 
islative enactment  revoking  the  power  public  schools  in  cities  of  thi 
of  appointment,  and  changing  it  to  a  does  not  confer  on  the  board  of  edui 
it  assented  to,  is  unconstltu-    tion  power  to  levy  taxes,  but  only 


ipal  purposes,  a  tax  for  school  purposes 
has  been  held  to  be  not  a  tax  for  mu- 
nicipal purposes.  See  Root  v.  Erdel- 
meyer,  37  Ind.  235. 

4.  Fuller  7;.  Heath,  89  111.  396; 
Speight  V.  People, 8;  111.  595;  Richards 
V.  Raymond,  92  III.  6ij ;  34  Am.  Rep. 
151;  Boardof  Com'rs  of  Public  Schools 
449  •- 
junty, 
54  Tex.  .20. 

The  general  power  to  tax  for  the  sup- 
port of  town  schools,  is  hot  restricted 
to  such  schools  as  are  required  to  be 
supported  by  general  laws.  Cushingf. 
Newburyport,  10  Met,  (Mass.)  508. 

The  legislature  may  authorize  the 
town  to  raise  money  for  an  agricultural 
college  to  be  established  therein  by  the 
state.  Merrick  t.  Amherst,  13  Allen 
(Mass.)  500. 

In    Nebraska,    the    law    relating    to 
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for  school  purposes.^  But  unless  the  power  to  tax  is  expressly 
conferred  or  necessarily  implied,  it  cannot  be  exercised  by  such 
districts.* 

In  the  absence  of  special  provisions  to  the  contrary,  authority 
to  impose  taxes  for  school  purposes,  confers   the  power  free  of 

report  to  the  citj  council  the  amount  to  bsscu  a  sufficient  biK  on  the  district 

of  taxet  necessarj  for  achool  purpoies.  for  that  purpose.    Bloke  v.  Sturtevant, 

Sute  I'.  Omaha,  7  Neb.  367.  I3  N.  H.  567, 

In  Michigan,  school  authorities  in  In  Ttxas,  towns  and  cities  have  no 
union  school  districts  may  levy  taies  power  to  levy  taxes  for  school  pur- 
upon  the  general  public  for  the  sup-  poses  other  than  that  expressly  author- 
port  of  high  schools,  for  the  purpose  lied  by  the  constitution.  Fort  Worth 
of  free  instruction  of  children  Id  other  v.  Davis,  57  Tex.  aas ;  Willis  v.  Ovren, 
languages    than    English.      Stuart   v.  43  Tex.  4 


School  Dist.  No.  1 ,  30  Mich.  69.  After  a  citr  assumes  control  of  its 

KanlRtorr  Act. — An  act  providing  free  schools,  its  schoolhouses  become 

that   the   county   commissioners   may  public  buildings,  and  the  citv  can  Im- 

levy  a  tax  for  school  purposes  is  held  pose  a  tax  of  one-quarter  of  one   per 

to  be  mandatory.     Jooei   v.   Board   of  cent,    for    their   erection.     Dwyer  v. 

Public  Instruction,  17  Fla.  411.  Hackworth,  57  Tex.  346. 

1.  Kuhn   I'.  Board  of   Education,  4  The  discretion  vested  in  the  school 

W.  Va.  499;  Pickering  v.  Coleman,  53  directors  to  levy  a  tax,  when  once  ex- 

N.   H.  434;   Johnston   v.   Cathro,    51  ercfsed  in  fixing  the  amount  for  any 

Mich. 80; Wharton ii.SchoolDirectora,  one    year,  cannot  be  revised   nor  si  " 

"         "    —    .            —        .    .  —  .  (gi(je   by   their  succes 
Carsner,  39  Tex.  396. 

OonaUtvUOBal    AvUtorltr. —  Kinney  In    Alabama,     an    act    giving     the 

V.  Zlmpleman,  36  Tex,  554;  Willis  v.  trustees  of  a  school  district,  which  U 

Owen,  43  Tex.  41 ;  Stale  v.  Bremond,  held  to  be  a  public  and  not  a  munici- 

38  Tex.  n6.  palcorporation,  authority  to  levy  taxes, 

Towns  may  be  authorized  to  deter-  is  violative  of   constitutional    princU 

mine  the  limit  of  such  districts.    Taft  pies.    Schultes  v.  Eberly,  81  Ala.  143. 

V.  Wood,  14  Pick.  (Mats.)  36];  With-  Print*  Sokoola.— In  People  v.  Mc- 

In^n  V,  Evereth,  7  Pick.  <Mass.}  106.  Adams,  81  111.  3(6,  it  was  held  that  the 
legislature  couid  not  constitute  a  pri- 

^  .      .          ^               ,  vate   GChoolhouse,  erected    under  the 

tricts  had  been  defeated  In  an  election  provisions  of  a  will,  a  district  school, 

was  no  legal  obstacle  to  the  subsequent  and  provide  for  the  election  of  trustees 

oi^nization  In  pursuance  of  a  vote  at  therein  and  invest  them  with  the  tax- 

a  second  election,     Ewing  v.  Board  of  ing  power  forthe  supportof  the  school. 

Education,  73  Mo.  436.  I.  Jenkins  v.  Andover,  103  Mass.  94; 

In  Iliinoit,  there  Is  no  constitutional  School  Directors  v.  Fogleman,  76  111. 

limitation  to  "the  power"  of  the  legis-  189;  Fisher  r.  People,  84  III.  491.  And 

lature  in  the  formation  of  school  dis-  see  Norton  v.  Soule,  75  Me.  385 ;  Estes 

tricts,  or  In  prescribing  who  shall  and  v.  School  Dist^  No.  19,  33  Me.  170. 

who  shall  not  be  empowered  with  the  A   new   school   district   created   by 

levy   and   collection    of  school  taxes,  vote  of  a  town  uniting  twoolddlstrlcta. 

See  Speight ;'.  People,  87  111.  595.  has  no  authority  to  raise  monev  bv  a 

In  Tennessee,  school  districts  can-  tax  to  repay  to  one  of  the  old  dutrfcts 
not  lie  invested  with  power  to  levy  and  the  proportion  of  the  value  of  a  school- 
collect  taxes  for  school  purposes.  See  house  existing  therein  at  the  time  of 
Lipscomb  V.  Dean,  1  Lea  (Tenn.)  546.  the  union,  for  which  the  other  old  dis- 

In  A'«w  ^sHi/jili>«,  power  is  given,  tricl  would  have  been  liable  had  it 
In  the  first  instance,  to  school  districts,  been  built  by  the  union  distrlcL  Ba- 
te mise  money  by  vote,  to  build  or  re-  con  v.  Thirteenth  School  Dlst.,  97 
pair  schoolhouses  for  the  use  of  the  Mass.  431. 

district,  and  to   locate  the   same,  but  In  Maine,  school  districts  are  under 

upon    their   unreasonable    neglect  or  no  legal  obligation  to  support  schools, 

refusal,  the  jurisdiction  devolves  on  the  and  have  no  power  to  raise  money  for 

selectmen  of  the  town,  who  are  bound  that  object ;  the  law  imposes  this  duty 
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the  control  of  the  voters  or  taxpayers.'  But  it  is  usually  pro- 
vided that  the  levy  of  a  school  tax  shall  be  submitted  to  a  vote  of 
the  district* 

(2)  The  Assessment. — The  mode  of  making  the  assessment  for 
school  taxes  is  usually  expressly  provided  for.'  In  some  cases,  it 
is  made  the  duty  of  the  county  clerk  to  extend  upon  the  assessment 
books  the  amount  of  a  tax  certified  to  him  *  and  iti  others,  this 
duty  is  imposed  upon  the  ofHcers  of  the  district  for  which  the  tax 
b  levied,'  Unless  otherwise  provided,  a  levy  for  school  taxes 
may  be  upon  all  property  subject  to  taxation  generally.*     The 

on  towns.  School  Dist.  No.  3  v.  Brooks,  tlce  of  the  asee«»ment  of  a  school  tax, 

33  Me.  543 ;  Dore  v.  BUIlTigB,  16  Me.  56.  and  muat  thereafter  make  the  asEeei- 

Impllad  Powsr. — The  power  to  tax  is  ment  upon  thelf  own  judgment. 

implied  in  the  law  providing  (or  the  In  Randal]  v.  Smith,  I  Den.  (N.  Y.) 

establishment  of  schools,  and  that  for  314,  It  was  held  that  where  trustees  of  a 

the  purpose  of  aupporting  schools  and  school   district   assess   persons   whose 

other  necessary  expenses  the  trustees  names  are  not  contained  in  the  last  as- 

shall  have  the  power  and  discharge  the  sessmeat  roll  of  the  town,  or  change  the 

duties  of  school  directors,  etc.     Fisher  valuation  of  the  property  of  any  tax- 

I'.   People,  84  111.  491.     Authority  to  able  Inhabitant  from  that  mentioned  in 

establish  schools  and  levy  taxes  to  de-  the  town  assessment  roll,  it  is  their  duty 

fray  expenses  will  warrantschool  com-  to  give  notice  to  parties  interested  be- 

missioners   in   building  the  necessary  fore  completing  their   assessment,  but 

Bcboolhouses  and  in  levying  sufficient  their  omission  to  do  so  does  not  render 

taxes  to  pay  therefor.    Buil  v.   Read,  them  responsible  as  trespassers  at  the 

13  Graft.  (Va.)  78.  suit  of  persons  whose  property  is  seized 

1.  Munson   v.   Minor,   31   111.    595;  for  non-payment  of  the  lax.     See  also 

Merritt  v.   Farria,   i2  III.   303;  Scho-  Jewell  u.  Van  Stenburgh,  58  N.  Y.  85. 

field  V.  Watkins,  33  111.  6(j.  AiMiHn'  BMponaiblUtr.— In    Little 

In   lllineii,    the    school   directors  *.  Merrill,  10  Pick.  (Mass.)  543,  It  was 

may  levy  a  tax  for  ordinary  school  pur-  held  thabstatutes  exempting  assessors 

poses  without  a  vote  of  the  people,  but  from  responsibility  for  the  asseaament 

not  for  building  purpose*.    Pennington  of  taxes  on  the  Inhabitants  of  any  city, 

tF.Coe,  57  III.  118.  town,   district,   parish  or  religious  so- 

S.  See  mfra,  this  title,  Snbmisiiom  to  clety  generally,  applies  to  the  Hssess- 

Popular  Volt.  ment  of  taxes  for  school  purposes. 

Where  a  school  tax  is  required  to  be  Talnmtlon. — In  Richardson  v.  Shel- 
aaseased  annually  previous  to  January  don,  1  Finn.  (Wig.)  634,  it  was  held 
ist,  it  should  be  asseceed  on  the  list  last  that  authority  to  sciiool  trustees  to  as- 
completed,  when  no  other  is  speciHed.  sess  a  tax  implies  a  power  to  make  a 
Spraeuc  v.  Abbott,  58  Vt.  331.  valuation  of  the  property  for  the  pur- 

S.  In    Massackuielts,   a    achool-dis-  pose  of  levying  the  asBcssinent. 

trict  tax  is  required  to  be  assessed   in  School  trustees  in  determining  who 

the  same  manner  as  a  town  tax.      Wei-  are  and  who  are  notitaxable  within  the 

dron  i>.  Lee,  3. Pick.  ^Mass.J  133;  Little  provision  of  the  statute,  and  in  appor- 

■V.    Little,   131    Mass.  367 ;  Rawson  v,  tioning  to  each  his  share  according  to 

School   Dist.,    100   Mass.  134.     A  pro-  the  value  ot  his  real  and  personal  es- 

vision     requiring    the    assessment    of  tate,  act  In  a  judicial  capacity.     Ran- 

school   taxes   within   thirty  days  aflcr  dull   i'.   Smith,    1    Den.   (N.  Y.)   314; 

the  clerk  of  the  district  shall  certify  to  Easton     v.   Calendar,   11     Wend.   (N. 

the  assessors  the  sum  voted  to  be  raised,  Y.)  90. 

la  only  directory,  and  does  not  prohibit  4.  Brown  v.  Harris,  «  Mo.  306. 

an   assessment  after  (he  expiration  of  S.  Stephens  ^.  School  Dlst.  No.  31,6 

that  period.     Williams  v.  School  Dist,  Oregon  353;  People  r.  White,  47  Cal. 

No.    I,  31    Pick.   {Mass.)   75;   ja  Am.  616:  People  t'.  Stockton,  etc.,  R.   Co., 

Dec.  343,  40  Cal.  414 ;  People  v.  Robinson,  76  N. 

HoUe*  of  Au*imieiit. — In   Peckham  Y.    433;    Johnson    v.    Sanderson,   34 

z:  BIcknell,  11  R.  I.   596,11  was   held  Vt  94. 

that  the  assessors  must  give  proper  no-  6.  State  v.   Bremond,   38  Tex.  116; 
«1S 
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district  has  no  power  to  levy  taxes  on  lands  not  within  its  limits, 
or  attached  to  it,'  for  school  purposes ;  and  when  property  is 
made  subject  to  taxation  in  one  district,  it  is  withdrawn  from  all 
liability  to  taxation  in  others.* 

The  courts  may  compel  the  officers  authorized  to  levy  and 
collect  these  taxes,  to  perform  their  duties,'  or  restrain  them  in 
any  unlawful  txercise  of  their  authority.*  But  if  they  exercise 
their  powers  unwisely,  the  courts  cannot  interfere.'  The  power 
must  be  exercised  by  the  proper  authorities,*  and  in  the  manner 

Stevensv.SchoolDiBtNo.il, 60reEon  ers  shall  be  taxed  in  such  districts  u 
354.  See  rIbo  Rawson  v.  School  Dltt^  the  assessors  of  the  town  determine, 
100  Mass.  134;  Little  v.  Little,  131  li  a  condition  precedent  to  a  valid  as- 
Mass.  367.  «e«sment  or  a   school  tax,  and  if  it  la 

A  requirement  that  every  inhabitant  not  complied  with,  any  inhabitant  of 

of  a  district  shall  be  taxed  for  all  his  the  district  may  hthU  himself  of  the 

personal  estate,  must  be  understood  as  defect.     Rawson  v.  School  Dlsl.,  100 

meaning    all    his    personal    propertjr  Mass.    134;   Taft  v.    Wood,   14   Pick, 

•ubject  to  taxation  for  municipal  pur-  [Mass.)  361.     But  a  school  taxis  not 

poses  by  the  town  In  which  the   dis-  rendered  void  bjr  the  omission  of  the 

trict  is  situated.  Bates  v.  Eighth  School  assessor,   through   misinformation  or 

Dist.,  9  Gray  (Mass.)  433.  error  of  judgment,  to  assign  the  real 

Bxamptions. — An  exemption  of  prop-  estate  of  one  or  more  resident  owner* 
erty  from  taxation  for  borough  and  to  any  school  district.  George  v.  Sec- 
township  purposes,  does  not  exempt  It  ond  School  Dist.,  6  Met.  (Mass.)  497. 
from  taxation  tor  school  purposes,  The  union  of  two  school  districts  is 
Blicliensderfer  v.  School  Directors,  30  such  a  redlstricting  of  a  town  as  makea 
"     "'     ";   Henderson  v.   Gambert,  S  it  neccBsarr  for  the  assessors  to  make  a 

sh(Ky.)6<.,-  -  - 

sity  of  Notre  Dame  du  Lac,  69  Ind.  non-resident  previously  taxed  In  0 


Bush  (Ky)  607;  South  Bendv.  Univer-  new  certificate,  before  the  estate  of  « 

sity  of  Notre  Dame  du  Lac,  69  Ind.  non-resident  previously  taxed  In  one 

344;  Dor  does  an  exemption  from  tax-  of  the  old  districts  can  be  taxed  In  the 

ation   for  state  purposes.    Conyghan  new    one,    under    the    MassaeMuselts 

School  Dist.'s  Appeal,  77  Pa.  St  261;.  statute    requiring   such    a    certificate 

1.  Ewing  V.  Board  of  Education,   73  whenever  a  town  is  districted    anew. 

Mo.  436.  Bacon  v.  Thirteenth  School   Dist^  97 

An   injunction  lies    to  restrain  the  Mass.  431;    Gustln    v.    Fifth    School 

sale  of  lands  unlawfully  included  with-  Dist.,  10  Gray  (Mass.)  8;. 

In  a  Uxing  district  Slmpkins  v.  Ward,  a.  See  Mandahus,  vol.  14,  p.  191. 

4J  Mich.  ^59.  4.  See  In'tumctionh,  vol.  10,  p.  871; 

But  in  Kent  1:  Kenlland,  63  Ind.  391,  HolmeB  v.  Baker,  16  Gray  (Mass.)  359. 


LS  held  that  a  Etatute  authorizing  a        5.  Wharton   t>.  School  Directots,  4! 
"     litT  to  collect  a  tax  for  tTie    Pa.  St.  358. 

ofa  debt  contracted  in   the        The  county  court  cannot  interfere 


construction  of  a  school  building,  upon  with  an  assessment  of  taxes  for  bulld- 

the  property  of  persons   residing  and  ing  a  scboolhouse,  on  the  ground  that 

having  property  outside  of  the  munlci-  the  schoolhouse  is  unnecessary.     /«  rt 

pal   limits,   who  have  sent  their  chil-  Powers,  53  Mo.  318.  See  also  Wtlllam* 

dren  to  a  school   within  the  munlci-  v.  School  Dist.  No.  i,  3i  Pick.  (Mass.) 

pality    in    such     school    building,    is  7j;  33  Am.  Dec.  343. 

constitutional.  6.  Johnson  v.  Sanderson,  34  Vt^^; 

I.  Bates  I'.   Eighth  School   Dist.,  9  State  v.  Harper,  11  Mo.  App.  301. 

Gray  (Mass.)  433.  An  assessment  made  by  two  of  three 

Persons  and  property  annexed  to  a  trustees  of  a  school  district,  the  third 

school   district   of  an  adjoining  town  taking  no  part  In  the  proceedingt.  Is 

■re  subject  to  school  taxes  in  the  dis-  void.     Lamoreaux  v,  O'Rourk,  3  Abb. 

trict  to  which  the^  are  annexed,  and  App.  Dec.  (N.  Y.)  15. 

not  elsewhere.    Pickering  p.  Coleman,  In  Iowa,  a  board  of  directors  of  a 

53  N.  H.  434.  school  are  alone  authorized  to  fix  ttie 

A  compliance  with   a   requirement  rates  of  taxation  to  t>e  levied  for  teacb- 

that  the  estates  of  non-resident  own-  ers  and  contingent  funds,  and  where 
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prescribed.'     But  mere  irregularities  will  not  invalidate  the  taxes 
assessed," 

(3)  Limitations  and  Restrictions. — Limitations  of  the  amount  of 
taxes  which  maybe  assessed  for  school  purposes,  may  be  fixed  by 
statute;*  but  restrictions  upon  the  rate  of  taxes  for  state  and 
county  purposes,  are  held  not  to  affect  school-district  taxes.* 

(4)  Collection  and  Distribution. — As  to  the  collection  of  school 
taxes,  see  note.*     When  the  tax  has  beeri  voted  and  collected,  the 

this  function  Is  assumed  by  the  board  lev^  a  school  tax  a  rate  higher  than 

of     supervisors,    its     acta    are     void,  the  state  tax,  but  anj-  excess  of  the  lev^ 

Cedar  Rapids,  etc,  R.  Co.  v.  Carroll  invalidates  the  tax  only  to  the  amount 

County,  41  Iowa  153.  of  such  excess.     Bright  v.  llalloman, 

1,  Taft   V.   Wood,    14   Pick.  (Mass.)  7Lea(Tenn.)  309. 

363.    See  SHfra,\h\il\X.\e,Levy  by  Sub-  <.  Goodrich  v.  Lunenburg,  9  Gray 

erdin'<le  Political  nivhiom.  (Mass.)  38.     See  also   Nashville,  etc., 

1.  State   r.   Bremond,   36  Tex.  116;  R.   Co.  v.    Franklin    County,   5   Lea 

Texas,  etc.,  R.  Co.  ii.  Harrison  County,  (Tenn.)  707. 

54  Tex.  119.  A  school  tax  is  not  synonymous  with 

S.  See   Thatcher  v.   People,  93  111.  a  borough  and  township  tax.     Blick- 

340:  Vaughan  11.  Bowie,  30  Ark,  178;  ensderter  v.  School  Directors,  to  Pa, 

Milwaukee,   etc.,   R.   Co,   v.   Kossuth  St,  36. 

County,  41  towa  57 ;  Worthen  v.  Bad-  A  provision  limiting  the  rate  of  tax- 

gett,  33  Ark.  496;   State  v.  St.  Louis,  ation  applicable  to  town  taxes,  does  not 

etc.,   R,    Co„   74  Mo.  163;  State  v.  St,  apply  to  a  school  tax  for  building  a 

Louis,  etc.,  R.  Co.,  75  Mo.   536;   State  schoolhouae.     Taft*.  Wood,  14  Pick, 

V.   Holliday.  66   Mo.   387;    St.  Joseph  (Mass.)  363. 

Board  of  Public  Schools  v.  Patten,  63  In  Missouri,  a  tax  larger  than  that 

Mo.   414;    Union  Pac.  R.  Co,  i>.  Daw-  limited  by  the  general  law,  is  aulhor- 

son  Countj,  II  Neb.  355;   Burlington,  ixed  when  voted  at  an  election.     State 

etc..    R.   Co.   w.  York  County,  7  Neb.  «.  St  L6uis,  etc..  R.  Co.,  75  Mo.  536. 

487;   Wheeler  r.   Plattsmouth,  7  Neh.  6.  See  jh/j-o,  this  title,  Colleeliot,. 

170 ;   Lee  v.  School  Dist.  No.  t,  36  N.  The  secretary  or  clerk  of  the  district 

'    "        "      ""            "     ""ier,3QTex,  may  be  authorized   to   collect   school 

:3  wis.  503,  taxes.      See   McKay   v.   Batchellor,   3 

'  purposes,  Colo.  591. 

m,  an  im-  In  Maine,  the  collector  of  a  town  is 

is  Invalid,  required   to  collect  school  taxes,  and 

Union  Pac.  R.  Co,  r.  Dawson  County,  has  the  same  power  and  is  under  the 

13    Neb.  154;  Burlington,  etc.,  R.  Co.  same  obligations  In  their  collection  as 

V.  York  County,  7  Neb.  487.  in  the  case  of  town  taxes.     Smyth  v. 

The  tward  of  supervisors  of  a  county  Titcomb,  31  Me.  373. 

cannot  levy  tf  tax  for  the  payment  of  CoUaetlon  by  Aatlon. — In  an  action  to 

a  judgment  against    the    schoolhouae  collect  school  taxes  which  are  not  au- 

fund  of  a  district  township,  when  the  thorized   except  by   a  vote  of  electors, 

tax  already  levied  for  the  use  of  that  the  holding   of   an  election  is  a  juHs- 

fund,  equals  the  maximum  rate  allowed  dictional    fact    and    must   be    averred 

Klaw,      Sterling   School   Furniture  with  precision.     People  v.  Castro,  39 

>.  V.   Harvey,  45  Iowa  466;  Iowa  R.  Cal.  65. 

Land  Co,  v.  Sac  Coun^,  39  Iowa  134.  Oompeniatlsn  of  UiaCoUactor. — Com- 

If  a  contestant  of  a  school  tax  desires  missions    for   collecting  school    taxes, 

to  show  that  the  levy  was  in  excess  of  is   properly   money   raised    for   school 

the  amount  authorized  bylaw,  he  must  purposes,   and   may   be   added   to   the 

show  it  by  the  levy  itself     The  record  amount   actually    required    for   school 

of  the  scliool  tmard  merely  showing  an  expenses;  the  total  constituting  the  full 

estimate,  Is  not  admissible  to  defeat  an  amount  whicli  may  be  raised.      People 

application  for  judgment  for  the  school  i'.  Wiltshire,  93  III.  360.     In  Idaho,  tax 

taxes   levied,     English   v.   People,   96  collectors  are  not  entitled  to  compensa- 

III.  566,  tion  for  collecting  school  taxes.     Gor- 

In  TennetS€e,  county  courts  cannot  ham  v.  Boise  County,  t  Idaho  647. 
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fund  must  be  appropriated  to  the  purposes  for  which  it  was  raised.^ 
The  appropriation  of  a  state  school  tax  is  subject  to  the  control  of 
the  legislature.* 

c.  Highway  Districts  and  Street  and  Highway  Taxes— 
(i)  In  General. — We  have  already  seen  that  the  establishment  of 
streets,  highways,  bridges,  etc.,  are  public  purposes  for  which  a 
tax  may  be  levied,'  The  paramount  and  primary  control,  both  of 
the  highways  in  the  state;  and  the  streets  in  its  cities,  is  vested  in 
the  legislature,*  which  may,  subject  to  constitutional  restrictions, 
delegate  its  control,  together  with  the  power  to  tax  for  their  con- 
struction and  maintenance,  to  its  municipalities,  or  ^Kiu/ corpora- 
tions or  districts  created  for  that  purpose ; '  making  it  the  duty 

1,  Benjamin  v.  MaUka  Disl.  Tp.,  ^o  Bridge  Corp.  v.  Norfolk  CouniT,  6 
Iowa  648;  Pennington   v.   Coe,  57   ill.     Alien  (Mass.)  353. 

itS;    German    Tp.    School     Diet     v.  And  tliU  power  over  the  subject  of 

Sangston,  74  Pa,  St.  *«.  laying   out,  altering,  or  discontinuing 

The  fund  when  collected,  la  beyond  highways,  it    may    exercise    directly. 

the  control  of  Its  officers,  until  its  ex-  People  u.In^ham  County, ao  Mich. 95. 

pendlture  It  authorized  by  a  vote  of  the  0.  To  municipalities :  East  Portland 

district.  School  Diat.  No.  1   v.  Stough,  tj.  Multnomah  County,   6  Oregon   63. 

4  Neb.  357.  Tocommissionersofhighways:  Com'r* 

Money  raised  to  defray  the  expenses  of   Highwaj-s  i>.  Newell,  80   111.  5S7; 

ofcarrymg  on  a  school  cannot  be  ap-  Jensen  v.  Polk  County,  47  Wis.  2a&\ 

plied  by  the  trustees  to  the  erection  of  People  v.   Flagg,  46  N.  Y.  401.     To 

schoolhouses.     Lee  v.  School  Diet.  No.  boards  of  supervisors  :  People  v.  Ing- 

i>  36  N.  J.  Eq.  581.     And  on  the  other  ham  County,  30  Mich.  95.    To  county 

hand,  the  building  tax  of  a  school  dis-  commissioners:     Goodrich     v.     Win- 

trict   cannot   be  diverted   to   ordinary  Chester,  etc., Turnpike  Co.,  36  lod.  iig; 

purposes.     German  Tp.   School    Dist.  State   v.    Franklin    County,   35   Ohio 

V.  Sangston,  74  Pa.  St.  454,  St.  458. 

DtipoHtlon   of   Bniplua.— If,  after   a  The  construction  of  the  roads  of  a 

portion  of  a  tajc  voted  has  been  paid,  town  and  the  keeping  of  the  same  in 

new  and  unforeseen  circumstances  ren-  repair,  is  one  of  the  objects  for  which 

der  It  unnecessary  to  use  all  collected,  taxes  are  levied,  and  such  a  tax  cannot 

a  town  may  properly  vote  to  have   the  be  justly  said  to  lie  tor  any  other  than 

whole  collected  and  refund  the  surplus  a  corporate  purpose.  O'Kane  v.  Treat, 

to  the  taxpayers  pro  rata,  or  It   may  aj  111.  557. 

treat  it  as   funds  in  the  treasury  to  be  In  Afiriigaa,  the  constitution  places 

used  for  other  obligations.     Bellows  v.  highways  and  roads  under  the  control 

Weeks,  41  VL  590.  of  the  boards  of  supervisors,  with  cer- 

Approprlatlon  ot  "  Dos  Tax." — Such  tain  legal  restrictions.     They  are  con- 

an  appropriation  is  held  to  be  consti-  fined   to   state   and    territorial   roads. 

tutional.     Bx  f.  Cooper,  3  Tex,   App.  and    can    raise    money   tor    no   other 

489;   30   Am.  Rep.  152.     In   Indiana,  roads,   and    must   exercise   their  own 

this  fund  must  be  appropriated  among  judgment  in  expending  such  monevsas 

the  schools  of  the  township,  and  other  they  mav  lawfully  raise.     Atty.  6en'l 

funds  appropriated  for  tuition.     An  In-  tr.  Bay  County,  3^  Mich.  46, 

junction  will  lie  to  prevent  the  use  of  Highway  districts  are  merely  divi- 

such  a  fund  for  the  employment   of  a  sions  of  highways  made  from  year  to 

teacher  ina  single  school  district.or  in  year,  for  the  sake  of  convenience  and 

advance   of  the  general   appointment  system  in  keeping  the  roads  in  repair, 

for   tuition  for   tne    year.     Maloy    v.  They  do  not  possess  any  of  the  attri- 

Madget,  47  Ind.  141.  butes    or    functions   of    corporations. 

2.  School    Dist.  No.  1  v.  Weber,   75  Kimball  v.  Russell,  56  N.  H.  48S. 

Mo.  55S.  See  SCK001.S,  vol.  31,  p.840.  Township  highways  and  other  local 
S.  '^ee  aufra,  this  title,  Purfotes   of    interests   cannot    be    taken  from    the 

Taxalion.  custody  of  proper  local  officers.    Hub- 

4.  East     Portland     v.     MultnoDiab    bard  v.  Springwell  Tp.,  25  Mich.  153. 

County,  6  Oregon  63;  Hingham,  etc.,  In  Illinoit,  commissioners  of  high- 
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of  each  division  to  maintain  its  respective  portion.*     In  marking 

nays  are  corporate  bodies  whose  power  Norfolk   Counter,  6  Allen  (Macs.)  393 ; 

and  jurisdiction  are   limited  territori-  Salem  Turnpike,  etc.,  Corp.  v.  Essex 

ally  to  their  reipectlve  towns,  but  they  County,  100  Mass.  182 ;  Cambridge  v. 

are    a    part    of  the  machinery  of  the  Lexington,  17  Pick.  (Mass.)  311 ;  Will 

county  and  state  governments,  and  as  County  v.  People,  110  111.  511 ;  Shaw  v. 

such,  under  certain   contingencies,  are  Dennis,    10   III.  405;   WilcoT  v.  Deer 

required   to  act  in    concert    with  the  Lodge  County,  2  MonL  574 ;  People  1 


mty    authorlliea.     Will   County  -o.     Ulster  County,  93  N.  Y.  397 ;  State  v. 
.  .ipie,  no  III.  511.  Franklin  County,  350bio  St. 'cS:  State 

In    Nebraska,   the    construction  of    v.  Newark,  44  N.  J.  L.  434, 


roadt  and  bridges  is  required  to  be  The  legislature  of  a  state  may  corn- 
let  to  the  lowest  competent  bidder,  and  pel  a  municipality  to  construct  high- 
it  is  the  duty  of  county  commissioners  ways  or  other  improvements  for  public 
to  adopt  pljins  and  specifications  in  ad-  purposes  without  the  consent  of  the 
vance  of  the  letting,  at  a  basis  upon  corporate  authorities  or  a  vote  of  its 
which  bids  may  be  received.  People  cltizenE,endit  may  directittolevyatax 
V.  Buftalo  County,  4  Neb,  ijo;  Clark  or  to  issue  its  bonds,  to  pay  for  such 
V.  Dayton,  6  Neb.  191.  improvement.     People  v.  Flagg,  46  N, 

In  State  v.   Hannibal,  etc.,  R.  Co.,  Y.  401 ;  11  Am.  Law  Reg.  80. 

101    Mo.  izo,  it  was  held  that  a  road  It  may  authorize  the  construction  of 

tax  is  a  county  tax,  within  the  meaning  a   state   road   by   commissioners,   and 

of  a  corporate  charter   exempting    a  provide  for  the  apportionment  of  the 

corporation    from     the     payment    of  expense  between  the  various  townships 

county  taxes.  through  which  It  passes  in   the    pro- 

Where    jurisdiction     over     roads,  portion  that  the  length  of  road  in  the 

ferries,   and   bridges   is   conferred  on  several  townships  bears  to  the  enUre 

board*  of  supervisors  by  constitutional  length.     Mahanoy  Tp,  -a.  Comry,  103 

provision,   it   Is   subject  to  legislative  Pa.  St.  362. 

regulation  as  to  the  manner  of  Its  use.  Taxes  levied  for  road  purposes  in- 

and  must  be  exercised  in   conformity  elude  all  taxes  collected  for  the  pay- 

with  the  statute.     Paiton  v.  Baum,  59  ment  of  damages  arising  from  opening 

Miss.  531;  Jefferson  County  v.  Arrighi,  and  laying  out  roads,  the  purchase  of 

S4  Miss.  608.     But  the  jurisdiction  of  materials  for  constructing  and  repalr- 

the   boards   of  supervisors   cannot  be  log  roads  and  bridges,  etc.,  as  well  as 

l^en  away.     JefTeraon  County  v,  Ar-  that  for  making  and   repairing  roads 

righi,  S4MI»s.  668.  only.     People  v.  Wilson,  3   III.  App. 

Special   commissioners  named   by  368.      And     see     People     v.     Buffalo 

statute  to  lay  out  state  roads,  are  not  County,  4  Neb.  150. 

county    officers,  though   required,  for  In  Jensen  t.  Polk  County,  47  Wis. 

purposes  of  record,  to  render  an   ac-  196,  it  was  held  that  the  genera]  rule 

count  of  their  proceedings  to  the  board  and  policy  of  the  law  of  the  state  is  to 

of     supervisors.     Alcona    County     v.  impose  the  burden  of  constructing  and 

White,  54  Mich.  1503.  repairing  highways  upon  the   several 

BxempUon  ofProiteTtrlnOltiM. — The  towns  through  which  they  run,  whether 

legislature  cannot  exempt  property  in  such  roads  are  provided  for  by  state, 

cities  from  road  taxes.     It  would  be  a  county,  or  town  authorities;  and  an  tn- 

violatlon   of   the  rule   requiring    uni-  tent  to  the  contrary  must  plainly  ap- 

formtty.     Fletcher  v.  Oliver,  15    Ark.  pear  in  the  act  providing  for  the  road. 

189.      If  it  commutes  the  tax  for  an  Where  a  city  is  a  part  of  a  township 

equivalent  burden  t>orne  by  the  cities  which  is  a  district  for  road  purposes, 

and   towns,   or   provides  that  the  tax  the  citizens  of  the  city  cannot  escape 

collected   from   property  within  such  the  ratable  share  of  the   road  tax  of 

corporations  shall  be  expended  on  the  the  district.     But  where  the  city  is  a 

streets  thereof,  or  declares  that  a  simi-  district  by  itself,  the  citizens  thereof 

lar  and  equal  tax  shall  be  collected  and  cannot  be  compelled  to  work  the  roads 

expended  therein,  the  objection   may  of  the  town   outside  the  city,  nor  pay 

be    obviated.      Gunnison    County    v.  taxes    therefor.      Cooper  v.   Ash,   76 

Owen,  7  Colo.  467.  III.  11. 

1.  Com.  V.  Newburyport,  103  Mass. 
139;    Hlngbam,   etc..   Bridge  Corp.  v. 
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out  the  districts  the  legislature  need  not   follow  existing  lines,* 

and  may  decide  whether  the  cost  of  opening  streets  and  highways 

shall  be  borne  by  the  contiguous  property,  by  the  city,  or  county 
at  large,  or  in  part  by  each  ;  *  and  in  order  to  equalize  the  burden 

may  unite  several  districts  and  municipalities  into  one  taxing 
district.* 

Impose  a  road   tax   upon   all  the   In-  In    lo-wa,    the  power    of   township 

habitants   of   the  town,  even   though  trustees  to  divide  their  township  into 

«ome  of  them  also  reside  within  an  in-  road  districts,  extends  onlj  to  so  much 

corporated  city.  of  the  township  as  is  not  embraced  in 

A  provision  that  certain  towns  shall  a  city,  and  their  power  to  levy  a  tax 

never    be   compelled   to   support   any  is  co-eitensive  with  thesame  territory, 

part  of  certain  roads  or  bridges  with-  Marks  v.  Woodbury  County,  47  Iowa 

out  their  consent,  is  not  in  the  nature  451,     And  see   Osborne  v.   Mecklen- 

of  a  contract   between   the  common'  burgh  County,  Sa  N,  Car.  400. 

wealth  and  such  towns  that  they  shall  3.  Sinton  v.  Ashbury,  41   Cal.   uj; 

be  forever  exempt  from  the  burden  of  People  v.  WhyJer,  41  Cal.  3";4;  Uhng 

maintaining  such   roads  and  bridges,  v.  St.   Louis,  44   Mo.  458;   Garrett  -v, 

Brighton    v.    Wilkinson,    a    Allen  St.   Lou^^  iq    Mo.   joj;  Hammett  u. 

(Mass.)  17.  Philadelphia,  65  Pa.    SL    146;  3  Am. 

In  Ne-ai  J"or*,  certain  moneys  are  Rep.  615. 
furnished  annually  to  each  town  tor  Local  assessments  for  benefits  is  the 
the  maintenance  and  care  of  Its  roads  mode  usually  adopted  to  raise  funds  for 
and  bridges,  but  the  methods  by  which  the  construction  and  maintenance  of 
they  are  raised  do  not  require  the  con-  streets  end  other  local  improvements  In 
sent  of  the  town,  and  are  altogether  cities,  and  the  same  principle  has  been 
independent  of  Its  volition.  Beyond  sometimes  applied  to  agricultural  lands 
this,  any  contributions  or  obligations  in  defraying  the  expense  of  construct- 
by  the  towns  for  the  repair  of  roads  ing  roads.  See  jN^ra,  this  title,  .^o<i7f 
and  bridges  can  be  attained  only  Asaessmentt — Improvements  for  IVtici 
through  their  voluntary  consent,  given  Made. 

in    open    town    meeting.     People     v.  In  Jl/n/ne,  when  acounty  roadexists 

Ulster  County,  93  N.  Y.  397.    And  see  within  the  limits  of  an  unincorporated 

Loomis  V.  Board  of  Town   Auditors,  township,  the  whole  township  is  liable 


11  N.  Y.  318;  People  i>.  Board  of  to  be  taxed  to  keep  it  in  repair,  1 
Town  Auditors,  V4  N.  Y.  310;  Barker  withstanding  the  road  is  enth 
V.  Loomis,  6  Hill  (N.  Y.)  463.  within  the  western  half  of  the  town'' 


Taxes  assessed  by  a  city  for  "  roads  ship.     King  v.  Aroostook  County,  6j 

and  bridges  "  are  highway  taxes,  and  Me.  567. 

under  Rev.  Stats.  MastacAutettt,  ch.  7,  Under  the  Illinois  statute,  where  a 

4  37,  one-sixth  thereof  must  be  assessed  city  proceeds  to  raise  money  for  the 

on  polls,  although   it   makes  the  poll  construction  of  a  sidewalk  by  special 

tax  exceed  one   dollar  and  a  half  for  taxation,  instead  of  by  assessments,  the 

each  person,  or  the  entire  assessment  tax  cannot  be  dereated  merely  because 

will  be  void.     Stone  v.  Bean,  15  Gray  the  sidewalk  had  not  been  built  t>efore 

(Mass.)  4i.  the  tax  was  sought  to  be  collected.  Mix 

ApporUonmaiLtofUMBiiTdaii. — Where  v.  People,  106  III.  435. 
the  legislature  finds thattheapportion-  S.  Carter  v.  Cambridge,  etc.,  Bridge 
ment   of  the   burden   of  providing   a  Proprietors,   104    Mass.   336;   Com.  v. 
thoroughfare  among  several  counties  Newburyport,  103  Mass.  139. 
and   towns   requires   a  more  full   and  A  district  may  be  made  to  consist  <^ 
exact  investigation  than  a  committee  an  entire  city,  or  only  one  of  Its  wards 
of  its  own  body  could   make,   it  may  or  precincts ;  an  entire  county,  or  only 
properly  institute  an  investigation  of  one   or  two   of  its   towns.    Cooper  r. 
a    judicial    character,    giving   parties  Ash,  76   111.  11;   Atty,  Gen'l  v.  Cam- 
interested  an  opportunity  to  be  heard  bridge,  16  Gray  (Mais.)  347;  Uhrlg  v. 
by    evidence    and    argument.     Salem  St.  Louis,  44  Mo,  458 ;  People  ti.  RJch- 
Turnpike,  etc.,  Corp.  i>,  Essex  County,  tnond  County,  20  N.  Y.  353. 
100  Mass.  283.  Cuunty  commissioners  may   be   au- 

1.  Bowles  V.  State,  37  Ohio  St.  35;  thorized  to  lay  out  a  highway  across  a 

People  V.  Lawrence,  41  N.  Y.  141.  river  separating  two  towns,  and  appor- 

618 


>y  Google 


Kimldpkl  Tuatioii.  TAX  A  TION.      TuM  In  PwtiBnlw  DtMrldta. 

The  commissioners  of  highways,  or  other  proper  road  officers, 
are  usually  required  to  ascertain  annually  the  sum  necessary  for 
roads  and  bridges  for  the  ensuing  year,  and  after  levying  a  tax 
therefor,*  make  a  return  of  the  levy  to  the  county  clerk,  or  other 
proper  officer,  that  he  may  extend  it  the  same  as  other  taxes  for 

tion  the  ezpente  of  erecting  and  msin-  dnty  of  the  count}'   auditor,  without 

talnlng  the  bridee  upon  the  towns  In  further  notice,  to  notify  the  asKSSors 

proportion  to  their  valuatione.     Water-  to  proceed  and  report  their  assessment, 

ville  V.   Kennebec  Countv,  59  Me.  So.  In  Ohio,  etc.,  R.  Co,  v.  People,  119 

Or   the   towns   In  which   a  bridge  !b  111.  107,  itwas  held  that  highwajr  com- 

situated  may  be  relieved  of  the  burden  missioners  of  h  countj  are  required  to 

of  maintaining  it  and  the  liability  im-  give  the   number  of  acres,  as  well  as 

Ksed   upon   the     county.      People   v.  the  number  of  feet  of  railroad  track 

itchess  County,  I  Hill  (N.  Y.)  50.  contained   in    each    road    district.   In 

Or  the  expense  may  he  authorized  to  ordering  the  levy  of  a  tax,  under  the 

be  borne  In  part  by  the  county   and  In  Illinois  statute. 

part  br  the  town,  Norwich  v.  Hamp-         An  order  by  the 

■hire  County,  13  Pick.  (Mass.)  60;  and  an  assessment  need  not 

the  legislature  may   delegate  to   com-  sessors.     When   they   are   not  named, 

miisioners  the  aumortly  to  determine  they   will  be  presumed  to   have  been 

the  abare  or  amount  of  the  whole  ex-  previously   appointed   by  another  or- 

penee  of  establishing  a  highway  which  der  of  the  board,  and  they  will  be  pre- 

■hould  be  paid  by  the  town  and  by  the  sumed  to  possess  the  required   quallG- 

county  In  which  It  is  located.     HIne-  caUons.     Turpin  v.  Eagle  Creek,  etc., 

ham,    etc..    Bridge   Corp,    v,   Norfolk  Road  Co.,  48  Ind.  45. 

"    inty,  6  Allen   (Mass.)  353;  Boston  By  the  Jl/«wacAii«Hj  statute  of  if 


Water  Power  Co.   v.   Boston,  etc.,  R.  all  highway  taxes  are  aboHsbed,  and 

Co..  37  Pick.  (Mass.)  360.  the  assessors  of  a  town  are  not  obliired 

s  of  Highways  i>.  Newell,  to  levy  a  separate  highway  tax. 
.  ;   Mee  v.   Paddock,  83   111.        Viitt  Mot  Bxaeed  tlu  Limit.— 

494 ;  Kansas  City,  etc.,  R.  Co.  11. 1'ontz,  cial  highway  tax  exceeding  the  1 


80  III.  587;  Mee  V.  Paddock,  83  111.  Untt  Mot  Bxaeed  tlu  Limit.— A  spe- 
494 ;  Kansas  City,  etc.,  R.  Co.  11. 1'ontz,  cial  highway  tax  exceeding  the  amount 
39  Kan.  460.  allowed  by  law  and  assessed  for  a  high' 


Under  the  fllineia  township  organ-  way  not  legally  laid  out,  and  without 

Izatlon  law,  the  town  meeting  is  also  any  showing  in  the  township   records 

authorized  to  directtheraisingofmon-  that  it  has  been  voted,  is  void.  Flint, 

ey  for  the  maintenance  and  construe-  etc.,    R.    Co.    v.    Auditor    Gen'l,    41 

tion  of  roads  and  bridges.     "Hiatcher  Mich.  G35. 

V.  People,  79  111.  597.  In  Taft  v.  Barrett,  58  N.  H.  447,  it 

Where  the  county  Is  required  to  con-  was  held  that  an  assessment  for  high- 

tribute  to  a  township  one-half  the  ex-  way   purposes  of  a  sum  exceeding  the 

pense  of  building  a  bridge,  the  town-  amount    of    taxes   legally  authorized, 

ship   commissioners  of  highways   do  renders   the  assessment  invalid  as  to 

not  levy  the  tax,  but  simply  determine,  the  excess  only. 

in  pursuance  of  the  statute,  when  the  In  Jllitmii,  commissioners  of  high- 
contingencies  have  arisen  requiring  ways  are  limited  to  a  certain  amount 
the  county  to  contribute,  and  ascertain  in  the  levy  of  taxes,  and  also  to  what 
—  ■"  report  to  the  county   authorities    will  be  required  to  defray  t' '-  ~' 


alf  of  keeping  the  roads  and  bridges  in  re- 
which  the  law  requires  them  to  pay;  pair  for  the  year  ensuing,  and  if  an 
and  in  such  case  It  is  their  duty  to  levy  amount  in  addition  to  the  limit  Is  re- 
ft tax  to  raise  the  required  sum.  Su'  quired,  they  mustcall  upon  the  people 
pervlsors  v.  People,  no  III.  jii.  And  to  vote  an  additional  amount,  or  for 
without  such  action  by  the  board  of  power  to  borrow  money.  Com'rs  of 
supervisors,  the  tax  cannot  be  extended.  Highways  v.  Newell,  80  III.  587. 
Leachman  v.  Dougherty,  Si  111.  334.  In  (7A/a,  taxes  raised  by  general  levy, 
In  Turpin  i'.  Eagle  Creek,  etc..  Road  for  tbe  improvement  of  streets,  are  in- 
Co.,  48  Ind.  45,  it  was  held  that  where  eluded  In  the  aggregate  amount  of  tax- 
a  county  board  has  granted  a  petition  es,  as  to  which,  municipalities  are  re- 
fer the  assessment  ol  benefits  (or  the  stricted.  State  r.  Stradet,  35  Ohio  St. 
construction  of  a  highway,  it  Is  tbe  $27;  State  i^.  Humphreys,  15  Ohio  St. 
6I» 
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collection.*  Constitutional  provisions  as  to  uniformity,*  and  re- 
quiring taxes  to  be  levied  by  valuation,  must  be  observed,*  though 
mere  irregularities  in  the  levy  or  return  of  a  highway  tax  will  not 
defeat  its  collection*  Such  taxes,  when  collected,  become  no 
part  of  the  funds  of  the  municipality  collecting  them,*  and  can- 

cio.  And  lee  safra,  tU>  title,  Pmver  to  requiring  a  uniform   and  equnl  rate  of 

Imfese;  Limitations  oh  Power.  taxation  on  all  property  both  real  and 

1.  Com'rs  of  Hlgbways  v.  Newell,  personal.     Bright  -v.  McCullough,  27 

80  111.  587-  Ind.  233. 

In  Wal>aah,  etc,  R.  Co.  v.  Binkert,  4.  Sioux  Citj,  etc.,  R.  Co.  v.  OKceola 

106111.198,11  was  held  that  a  bridge  County,  45  Iowa   t6S;   Cedar  Rapids, 

tax  provided  for  bj  the  Illinois  statutes,  etc. ,  R,  Co.  c  Carroll  County,  41  Iowa 

<s  required  to  be  extended  upon  assess-  153;  Kansas  City,  etc.,  R.  Co.  r.  Tontz, 

ment  for  the  current  year ;  and  that  the  89  Kan.  460 ;  Taft  v.  Barrett,  ,s8  N.  H. 

sum  Is  to  be  levied  upon  the  assess-  447;  Thatcher  11.  People,  79   111.  597. 

ment   tor  the  previous  year;   but  the  And  see  Hayford  ii.Beirast,69  Me.63; 

tax  is  to  be  extended  on  that  of  the  Rogers   ■v.  Greenbush,  58  Me.  390;  4 

'current  year.     In    Wisconsin,  the  as-  Am.  Rep.  391 ;  Gilman  v.  Waterville, 

sessoient  must  be  baaed   upon  the  val-  59  Me.  491 ;  Lima  v.  McBride,  34  Ohio 

nation  of  the  preceding  year.  Hebard  St.  338 ;  Arnold  v.  Juneau  County,  43 

V.  Ashland  County,  «  Wis.  145.  Wis.  637. 

Though  the  law  directs   town  taxes  A  bridge  and  highway  tax  will  not 

to  be  extended   in  a  separate  column,  be  presumed  to  be  invalid  for  exceed- 

the  failure  of  the  clerk  to  extend  the  ine   the  percentage    on   the   assessed 

road  tax  in  a  separate  column  will  not  valuation,    if    by    proper  action    the 

vitiate  the  tax;  nor  will   the  failure  of  amount  levied   migbl   have  been   au- 

the  town  clerk  to  certify  the  levy  to  the  thorlzed.      Stockle    v.    Silabee,  41 

county  clerk  within  the  time  required  Mich.  615. 

by  law.     Thatcher   v.   People,  79  III.  Id  Massachusetts,  a   mere  error  or 

S7.    And  see    Silst>ee  v.   Stockle,  44  Irregularity  In  the  apportionment,  by 

ich.  561.  which  a  party  is  assessed  more  or  less 

Intbantioatlou. — Ifnot  authenticated  than  his  due  proportion,  does  not  avoid 

by  the  officer  whose  duly  It  la  to  return  a  levy  or  sale,  and  the  injured  party  is 

it,   according  to   law,  subsequent  pro-  left  to  his  action  against  the  town  to 

cecdings  are  invalidated.    Hogleskamp  recover  back  the  excess.     Westhamp- 

V.  Weeks,  37  Mich.  432.  ton  v.  Searle,  117  Mass.  joi ;   Cone  v. 

The  Ohio  Road  Improvement  Act  of  Forest,  136  Mass.  97. 

1867,  does  not  make  the  owner  of  land  B.  See  Lima  -v.  McBride,34  Ohio  St. 

aseeEsed  thereunder   personally   liable,  338.  And  when  paid  over  by  the  countj 

and   a   personal   action  against  htm  is  treasurer  to  the  township  clerk,  caonot 

not    authorized    by    the   act   of  1875.  be   recovered   back   from   the   county 

Dreake  v.  Beesley,  16  Ohio  St.  ^15.  although  illegally  collected.     Stone  r. 

S.  Road  taxes  levied  upon  sections  of  Woodbury  County,  s'  Iowa  jai.     And 

land  or  otherwise,  without  regard  to  see  Des  Moines,  etc.,  R.  Co,  i'.  Lowry, 

valuation,  are  unauthorized  and  void,  51  Iowa  486;  Butler  v.  Fayette  County, 

under  constitutional  provisions  requir-  46  Iowa  336. 

ing   taxes   to    be  levied  by  valuation.  Though  in  Ifi'ji:0Mji'i«,  where  an  un- 

Covell  V.  Young,  1 1  Neb.  510 ;  McCann  authorized  road  lax  Is  assessed  by  town 

V.   Merrlam,   1 1   Neb.   241 ;  Dundy  v.  officers,    money   paid    thereon    under 

Richardson  County,  8  Neb.  coS.  protest  or  in  consequence  of  a  levy  or 

Though   in  the  absence  of  such  pro-  distress,  may  be  recovered  in  an  action 

visions,  levies  without  regard  to  valua-  against  the  town.    Judd  v.  Fox   Lake 

tion   have   been   upheld.      Burlington,  Tp.,  28  Wis.  583. 

etc.,  R.  Co.  V.   York   County,  7   Neb.  Moneys  raised  by  road  tax  as  a  spe- 

4S7;  Burlington,  etc.,  R.  Co.  v.  Saund-  cial  fund  for  Ihe  construction  of  state 

ers  County,  9  Neb.  J07.  roads,  are  not  countv  monevs,  though 

>.  Fields    V.  Highland   County,    36  placed   In   the    hands   of    the   county 

Ohio  St.  476.   Taxes  for  road  purposes,  treasurer  for   safe    keeping.      Alcona 

assessed   upon   real    estate    only,   are  County  v.  White,  S4  Mich,  503. 

repugnant  to  constitutional  provisions  In   Illinois,  road  taxes  collected  by 
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not  be  applied  by  the  commissioners  of  highways  to  any  other 
purpose  than  that  for  which  they  were  levied.* 

(2)  Road  iaior.^ Provision  is  usually  made  for  keeping  the 
roads  in  repair  by  means  of  road  labor,  each  male  inhabitant  of 
the  district,  between  certain  ages,  being  required  to  work  the 
roads  for  so  many  days,  or  pay  a  certain  sum  of  money  for  each 
day  he  is  absent.*     Such  provisions  are  considered  in  the  nature 

the  officers  of  a  town  within  a  village,     69  Me.  63;    Patterson  v.  Crelgbton,  41 
--«  required  to  be  paid  to  the  village     Me.  367. 


id  that  part  of  the  tax  And  where  the  overseer  of  highwari 
which  is  derived  from  property  out-  had  not  sworn  to  the  return  o?  high- 
tide  the  village  ii  to  be  paid  to  com-     way  labor  which  he  hai  made*"   "*" 


People,  83  ril.  387;  People  r.  Suppiger,  sltatnp  v.  WeekB,  37  Mich.  43J. 
i<n  III,  434.  Where  the  surveyor  has  made  a  re- 
in Kimball  v.  Russell,  j6  N.  H.  4SS,  tumof  thedellnquency.andtheamouDt 
It  was  held  that  selectmen  have  no  has  been  assessed  in  the  next  town 
authority  to  issue  an  extant  against  a  tax,  such  assessment  cannot  be  shown 
highway  surveyor  far  an  unexpended  to  be  illegal  by  proof  of  payment  to  the 

balance  of  higbwaj  taxes  on  hie  list,    surveyor,  the -"-  -'  '■- ■    -j 

for  the  reason  that  the  district  Is  not  a  party  being  a 

legal  person   having  power  to  make  a  sescora  tor  an  abatement  where  such 

contract  proof  would  avail  him,  or  a  suit  against 

1,  Com'rs  of   Highways  v.   Newell,  the  surveyor  to  recover   for  the  injuiy 

80  III.  587,  occasioned  by  the  false  return.    Treat 

While  it  Is  true  in  A'eJrojln,  that  the  -v.  Orono,  J6  Me.  117. 

general  road  fund  may  be  lawfully  ap-  The  road  and  bridge  tax,  authorized 

plied  to  the  erection  or  maintenance  by  the  Illinois  statutes.  Is  designed  for 

of  permanent  culvert*  and  bridges,  the  the  construction  and  repair  of  bridges 

bridge  fund  raised  from  the  five  mills  and  payment  of  damages  by  reason  of 

levy  cannot  he  used  Id  the  general  Im-  the  opening,  altering,  or  laying  out  of 

JTovement  of  roads.    Clark  v.  Dayton,  new  roads,  and  is  distinct  and  separate 

Neb.  192,  from  the  tax  for  the  maintenance  and 

Approprlaitloii  BsfOra  OaQMUon. — In  repairof  highways.andniust  bepaldin 

Barnard  v.  Argyle,  to  Me.  J96,  It  was  money,  while  the  highway  tax  may  t>e 

held  that  under  the  A/aiRf  statutes,  the  discharged  in  road  labor.     People  o. 

assessors  of  plantations  may  draw  or-  Suppiger,  103  III.  434, 

■    .    -        .-  Chinese  laborers  engaged  on  public 

works  within   a  road  district,  are  not 

ally  received  by  the  treasurer,  where  residents  of  such  district  so  as  to  ren- 

the  fund  applicable  to  highways  is  as-  der  them  liable  to  perform  road  labor 

leased  and  in  process  of  collection,  and  therein.    On    Yuen    Hal    v.   Ross,  8 

that  such   order  will   be  available  to  Sawyer  (U.  S.)  385. 

the  holder  against  the  plantation  it  not  where  a  highway  tax  la  returned  by 

paid  when  demanded.  the  surveyor  as  unpaid,  an  instruction 

I.  Cooper  V.  Ash,  76  III.  11 ;  Mee  v,  by  the  selectmen  to  a  subsequent  sur- 

Paddock,  83  111.  494.  veyor  to  consider  it  as  one  then  to  be 

The  assessment  is  made  in  the  first  worked  out,  is  without  authority.  Tufts 
instance  as  a  labor  tax,  and  if  the  party  v.  Lexington,  73  Me.  5  [6. 
notified  to  furnish  labor  or  materials,  XoUee  of  Ttina  and  Flaee. — The  tax- 
fails  to  appear,  the  sum  assessed  to  payer  must  be  given  notice  of  the  time 
him  in  labor  Is  then  put  in  his  cash  when,  and  place  where,  he  must  appear 
tax.     Ingalls  v.  Auburn,  ji  Me.  353.  and  pay  his  highway  tax  in  labor.  BIss 

But  the  return  of  the  road  surveyor  v.  New  Haven,  43  Wis.  605 ;  Matteson 

■bowing  who  are  delinquent,  is  a  con-  v.  Rosendale,  37  Wis.  354;  Patterson 

ditlon   precedent   to  the  authority  of  w.  Creighlon,  43  Me.  367. 

the  assessors   to  make  the  assessment  But  if  a  money  tax  is  assessed  witb- 

a*  a  motley  tax.    Haytord  v.  Belfast,  out    a   compliance   with  the    statute 
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of  police  regulations,  and  the  money  tax  in  which  the  labor  is 
allowed  to  be  commuted  is  in  no  sense  a  poll  tax.* 


but  tbe  Eurvefor  mij  be  subjected  to  InhabltantB  of  towns  and  cities  ma/ 

an    action    for  the   damages   thereb}'  be  eiempted  from  road  labor  outtide  of 

occasioned.      Hajford   *.   Belfaat,  fig  their    corporate    Umita.       Fteasant  v. 

Me.  63.  KoBt,  39  111.  490;  Fletcher  v.  Oliver,  15 

Incaseofnon-realdent  owners  whose  Ark.  389. 

land   Is   asseesed    tor   road  taxes,   no-  1.   State  v.  Halifax,  4  Dev.  (N.  Car.) 

tice  maj'  be  given  by  advertisetnent,  345;  Sawyer  v.  Alton,  4  111,   117.     An 

and  tenants  of  the  land  must  be  per-  assessment  for  road  labor  is  not  a  capf- 

mitted   to   work  out   the   tax  If  ther  tation  tax,  and  therefore  a  constitutional 

desire  to  do  so.     Miller  v.  Gormen,  38  provliiion  exempting  all  persons  over 

Fa.  St.  309.  60  years  of  age  from  the  payment  of  a 

In  To-wa,  the  fact  that  a  taxpayer  has  capitation  tax,  does  not  exempt   them 

not  been  notiiied  to  work  out  we  part  from    an    assessment   for   road   tabor, 

of  his  road  tax  allowed  to  be  paid  In  Fax  v.  Rockford,  38  111.  451. 

labor,  will  not  authorize  the  collection  It  Is  neither  a  capitation  tax,  nor  a 

of  tbeentiretaxto be  restrained.  Sioux  tax  within   a  constitutional   provision 

City,  etc.,  R.  Co.  V.  Osceola  County,  45  making  property  the  basis  of  taxation. 

Iowa  16S.  Macomb  v.  Twaddle,  4  111.   App.  154. 

In  Osborne  Ti.  Mecklenburg  County,  And  see   Pleasant  v.  Kost,  39   III.  490, 

83  N.  Car.  400,  it  was  held  that  road  where  Walker,  J.,said:   "Nor   is   such 

taxes  which  may  be  discharged  by  la-  an  assessment  a  capitation  tax,  as  that 

bor  are  governed  by  the  same   rules  is  a  sum  of  money   levied   upon  each 

which   govern   taxation   of    the   labor  poll.    This  rate,  on  the  contrary,  is  a 

Itself.  requisition   for   so   many   days'   labor, 

BmplDTinant  of  Labor. — The  statutes  which   may   be   commuted   In   money. 

authorizing  the  surveyor  of  highways  No   doubt  the  number  of  days  levied 

to  allow  taxpayers  to  work  out  their  and  the  sum  which  may  be  received  by 

highway  taxes,  do  not  authorize  them  commutation,  must  be  uniform  wilbin 

to  employ  labor  on  highways  for  pay.  the  limits  of  the  district  or  body  tmpos- 

If  the  interests  of   the   town   require  ing    the   same.      This    requisition  for 

further  expenditures,  it  is  his  duty  to  labor  to  repair  roads  is  not  a  tax." 

consult  the  selectmen,  and  they  may  The  word  "taxes"  means   a  contri- 

authorize  him  to  employ  laborers  to  a  bution  in  money,  not  labor  or  personal 

certain  amount.   Ingalls  t.  Auburn,  51  service,  and  the  performance  of  tabor 

Me.  353  ;  Haskell  v.  Knox.  3  Me.  445;  on  highways  is  not  the  payment  of  a  tax 

Moor  V.  Cornvilie,  ix  Me.  393  ;  Mor-  so  as  to  give  a  legal  settlement  within 

rell  !>.  Dixfield,  30  Nfe.   157;   Field  v.  the  meaning  of  an  act  for  the  settlement 

Towle,  34  Me.  405.  and   relief  of  the  poor.       Amcnia    v. 

And  where  a  town  has  duly  author-  Stanford,  6  Johns  (N.  Y.)   91;   Sturks- 

ized    highway   officers,   the   selectmen  boro  v.  Hlnesburgh,  13  Vt.  31^. 

cannot  bind  it  by  a  contract  to  pay  for  A  city  may  commute  the  requisition 

labor  on  highways,  either  in  money  or  on  the  people  to  work  the  streets  by  a 

by  an  allowance  upon  the  highway  tax.  commutation  street  tax  of  three  dollars. 

Tufts  V.  Lexington,  71  Me.  516.  end  it  will  not  conflict  with  a  con!   " 

BxsmptlouB. — Wtiere  there  is  no  ex-  tional  provision  respecting  pioll  t 

emption  to  citizens  not  able-bodied,  the  Johnston  r.  Mar "  "   '-  '~  -    ' 

fact  that  one  upon  whom  the  tax  is  im-  In  Virginia, 

posed  is  not  able-bodied,  constitutes  no  1887,  (,\  ^,  loi 

defense  to   the   Imposition   of  the  tax.  ment  made  it 

Macomb  x:  Twaddle,  4  111.  App.  354.  as  a  line,  not  as  a  tax. 

aoad  Labor  tn   Cities.— Where  com-  In  Hassett  v.  Walls,9Nev.3S7,  how- 

ptele  jurlsdiclion  is  given  a   city  in  re-  ever,  a  road  taxof  four  doUarsannually, 

gard  to  the  improvement  of  its  streets,  or   two   days'   labor,   imposed   by    the 

the  general  laws  of  the  state  ■□  regard     Nevada  statu'  

'  I   roads   and   road  labor  in  counties,  tion  or  poll  tt 

_._.  ._  I .......  __   .__jj  gg  ,jj_  ....,_ 

Fax  I 


>y  Google 


KvAioipAl  TftiAtion. 


TAXA  TION. 


TUM  In  ?artlBaUr  DlKilM*. 


d.  Drainage  and  Reclamation  Districts  and  Drainage 
Taxes. — (See  supra,  this  title.  Local  Assessments.  See  also 
Drains  and  Sewers,  vol.  6,  p.  2.) 

e.  Levee  Districts  and  Taxes. — The  power  to  erect  levees 
and  collect  taxes  to  defray  the  expense  of  their  construction  and 
maintenance,  may  be  conferred  upon  commissioners  or  other 
officers  elected  or  appointed  for  that  purpose  ;  ^  the  expense 
being  usually  apportioned  according  to  the  benefits  received.* 
Such  taxes  may  be  required  to  be  levied  and  collected  in  the 
same  manner  and  by  the  same  officers  as  the  ordinary  taxes  of 
the  state,  but  when  collected,  like  highway  or  drainage  taxes, 
they  should  be  set  apart  as  a  special  fund  which  can  be  appropri- 
ated for  no  other  purpose  than  that  for  which  they  were  levied.' 

/.  Park  Districts  and  Taxes. — (See  supra,  this  title, 
Local  Assessments.  See  also  Parks  and  Public  Squares,  vol. 
17,  p.  414.) 


the  c 

cUlonB  and  decV 

L  McGehee  v.  Mathla,  31  Ark.  40 ; 
Nugent   V.  Board  of  Levee  Com'rg,  58 

Ab  to  the  power  to  \tvy  taxes  for  the 
erection  of  leveee,  see  supra,  this  title, 
Purposes  of  Taxation— What  Pur- 
poses are  Public. 

Under  the  Illinois  constitution,  the 
general  asGerabty  poEGCBS  no  power  to 
authorize  the  BEseEgRient  and  collection 
of  taxes  of  special  aaseasment  for  the 
construction  of  a  levee  to  prevent  the 
overflow  of  lands,  unless  the  right  of 
election  in  the  matter  he  suhmiCIed  toa 
votet  of  the  persons  sfTected  thereby. 
Updike  V.  Wright,  81  111.  49. 

Under  the  Mississippi  statutes,  levee 
commissioners  are  public  ofHcera,  and 
boards  of  levee  commissioners  are  pub- 
lic corporation!  created  to  administer  a 
public  trust,  the  scope  of  which  is  de- 
fined by  the  act  of  the  legislature  creat- 
ing it  Nugent  v.  Levee  Com'rs,  58 
Miss.  197. 

A  grant  of  power  to  the  levee  In- 
spectors to  adjust  the  assessment  and 
levy  of  the  taxes,  and  to  hear  and  decide 
all  questions  in  relation  thereto,  does 
not  make  them  a  court.  In  the  per- 
formance of  their  duties,  they  act  as 
ministerial  and  not  as  judicial  officers. 
McGehee  v.  Mathis,  21  Ark.  40. 

BralneDt  Domain — Oomptuatlon  for 
Land. — Due  compensation  must  be 
made  for  private  property  taken  or  in- 
jured in  the  construction  of  the  ievee. 
Hollingsworth  1/,  Tensas,  17  Fed,  Rep. 
109.  But  see  Bass  v.  State,  34  La. 
Ann.  494. 


3.  See  Jti/ra,  this  title,  Z:iK-a/^ja».i- 

S.  Louisiana  Levee  Co.  v.  State,  31 
La.  AnD.  150;  State  v.  Maginnis,  16  La. 
Ann.  55S;  State  11.  Clinton,  ij  La.  Ann. 
401 ;  State  v.  Clinton,  36  La.  Ann.  561. 
In  Daily  w,  Swope,47  Miss.  367,  It  ii 
said  that  levee  taxes  need  not  be  as- 
sessed by  the  county  assessor  or  col- 
lected by  the  sheriff  ss  ta<  collector. 
The  usual  practice  has  been  to  provide 
other  agencies. 

In  Williams  v.  Cammack,  17  Miss. 
209;  61  Am.  Dec.  50S,  it  was  held  that 
the  power  to  sell  the  land  for  the  fail- 
ure to  pay  a  levee  tax  is  but  a  meansto 
an  end  legitimate  and  proper  in  itself; 
a  mere  incident  to  the  power  of  tax- 
In  State  V.  Maginnis,  26  La.  Ann. 
558,  it  was  held  that  the  legislature  has 
the  right  to  assess  a  tax  and  expend  the 
money  arising  therefrom  in  the  con- 
struction of  levees  in  such  a  manner  as 
they  may  deem  beneficial;  and  no  indi- 
vidual taxpayer  has  the  right  t( 
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The  court,  by  Wyly,  J,,  Si 
building  of  levees  in  Lou, 
public  enterprise  or  work  which  con- 
cerns directly  at  least  half  the  people 
of  the  state,  and  incidentally  the 
whole  state.  Of  the  propriety  of  con- 
structing levees,  the  general  assem- 
bly is  the  exclusive  judge,  because  we 
ttnd  in  the  constitution  no  limitation 
upon  the  right  of  the  people,  through 
the  general  assembly,  to  exercise  tne 
power.  They  have  the  right  to  assess 
a  tax  and  to  expend  the  money  arising 
therefrom." 
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TAXA  TION  {CORPORA  T£}. 

TAXATION  {COItPOItATE).~{See  also  CORPORATIONS,  vol.  4,  p. 
272*1/  Dividends,  vol.  j,  p-  744^,-  Express  Companies,  vol.  11, 
p.  582;  Foreign  Corporations,  vol.  8,  p.  369;  Franchises, 
vol.  8,  p.  584 ;  Interstate  Commerce,  vol.  11,  p.  548  ;  Joint- 
Stock  Companies,  vol.  11,  p.  1038 ;  National  Banks,  vol.  16, 
p.  179;  Telegraphs  and  Telephones,  vol.  25,  p.  744.) 

I.  Introduction,  634. 
II.  Taxation  of  the  Corporation,  £35. 
I.  Gen f ml  Principles,  (as- 

a.  Taxability  of  CorforalioHi, 
6*S- 

b.  MeiMod  of  Toning  Corfo- 
rations,  636. 

c.  Classification /or  Taxaiiim, 

rf.  Corforatt  Residence,  619. 
t.  Collection,  630. 
3,  Franchise  Tax,  630. 

a.  Definition  of  Praiickis«,f>yi. 

b.  Taxability  of  Franchises fm.. 

c.  Measurement  af  FrenthtM 

Taxes,  635. 
ar.  Distingvisied  from   Prop- 
erty 7ba,  636. 

3.  Capital  Stock  Tan,  638. 

a.  Definition  of  CafUal  Stock, 
638. 

b.  Taxability  of  Capital  Slock, 

t.  Cafilal  Stock  of  Interstate 
Corporations,  1^(4. 

d.  Valnatien  of  Capital  Slock, 
644. 

4.  I»come  Tax,  646. 

a.  Definitions  of  Income,  Gross 
Receipts,  etc.,  646. 

b.  Net  Income,  646. 

c.  Gross  Receipts,  646. 

d.  Income  from  Interstate  Com- 
merce, 647. 

J.  Indebtedness  Tax,  649. 
6.  Dividend  Tax,  650. 

a.  Definition     of    Dividends, 


b.   Taxability    of    Dividends, 

'.  Railroads,  6ro. 
a.  General  Method  of  Taxing, 
650. 
(1)  Realty,  651. 


(a)  Roadway— Rigkt of 
Way— "Railroad 
Traek,"  6^1. 

(#)   Uneiseniial  Realty, 
653- 
(3)  Rolling  Stoei,  654. 

(d)   Generally,  654. 

\b)  In  Interstate  Com- 
merce,  655. 

(c)   Sleeping  Cars,  656. 

(3)  Raitroadi areUnits,f>Sb. 

(4)  Their  Residence,  656. 
(5J    Valnalion,  657. 

b.  National  Roads,  657. 
e.  Interstate  Roads,  658. 

d.  Consolidated  Roads,  65S. 

e.  Leased  Roads,  650. 
/.   Union  Stations,  659. 
g.  County  Aid,t$^. 

8.  Foreign  Corporations,  659. 

a.  General  Principles,  659, 

b.  Definition  of  "  Doing  Busi- 
ness," 66j. 

e.  "  Retaliatory    Legislation^ 

III.  Taxation  of  the  Shareholder,  66>. 
1,  Direct  Tax,iAi. 

a.  Resident  Skarekolder,  663. 
(i)  /n   Domestic    Corpora- 
tions, 663. 

fi)  In     Foreign     Corpora- 
lions,  663. 

b.  Non-resident    SJkareheldtr, 
664. 

(1)  /■    Domestic  Corpora- 
tions, 664.  ^ 

(2)  In     Foreign  Corpora- 
tions, 665, 

3.   7'ax  Collected  from  tke   Corpo- 

IV.  Double  Taxation,  666. 

V,  Exemptions  (See  CoRpoRATioxs, 
vol.  4,  p.  3711/;  Taxation — 
Exemptions,  vol.  35,  p.  156),  673. 


I.  IVTBODironoiI. — (For  the  law  applicable  as  well  to  the  taxation 
of  natural  persons  as  to  corporations,  see  Taxation,  vol.  25,  p.  5.) 

Corporate  interests  may  include  four  elements  of  taxable  value, 
namely :  franchises,  capital  stock  in  the  hands  of  the  corporation, 
corporate  property,  and  shares  of  the  capital  stock  in  the  hands 
of  the  shareholder.* 

1.  Tenneuee  f.  Whitworth,  117  U.  S.  136;  >9  Am.  &  Eng,  R,  Cas.  205. 
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Taxes  can  be  measured  by  reference  to  business  done,  income, 
indebtedness,  dividends,  and  many  other  standards.  From  these 
standards,  however,  the  four  elements  of  taxable  value  mentioned, 
all  being  in  the  largest  sense  property,  are  to  be  distinguished  as 
the  sources  from'which  are  drawn  all  corporate  taxes,  in  whatever 
way  measured, 

IL  Taxation  ot  tee  Cobpokatioh — 1.  General  Frinciplea — a. 
Taxability  of  Corporations. — All  private  corporations,*  un- 
less by  charter  the  state's  right  to  tax  has  been  expressly  relin- 
quished or  curtailed,*  are,  barring  constitutional  prohibitions, 
taxable  on  their  property  and  business.^ 

It  U  doubted  whether  the  lecond  and  the  meaning  of  the  Netu  Tart  etatute 

third  element  can  be  satfafaclorilj'  dia-  subjecting    to    taxation    all    moneyed 

tinguUhed.    See  infra,  this  title,  Cafi-  ar  stock  corporations  deriving  Income 

tal  Stock  Tax.  or  profit   from  their   capital  stock  or 

I.    IMliilUim    of    ConMraUMi. — See  otherwlGe.     Hoej  v.  Coleman,  46  Fed. 

Corporations,  vol.  4,  p.  185;  Joint-  Rep.  311;  34  Am.  &  Eng.  Corp.  Cas. 

Stock   Companies,   vol,   11,  p.  1036,  383. 

In  People  11.  Wemple,  117  N.  Y,  136;  A  joint-stock  company  is  not  a  cor- 
3g  Am,  &  Eng.  Corp.  Cas.  610,  the  porBtioti,butisapBrtnerBhip,wlthiiome 
court  held  that  the  United  States  Ei-  of  the  powers  of  a  corporation.  A 
press  Company,  organized  by  a  number  joint-stock  company,  whose  organiza- 
of  individuals  signing  articles  of  agree-  tion  is  based  wholly  on  the  mutual 
ment  which  described  the  concern  as  a  agreement  between  me  members,  and 
"joint-stock  company,"  whichprovided  which  is  dependent  in  no  respect  upon 
for  continuance  a  certain  number  of  the  grant  of  authority  from  the  state, 
years,  for  a  capital  stock  divided  into  having  accepted  no  franchise  or  license, 
shares,  represented  by  certificates  or  is  not  a  corporation  within  the  mean- 
scrip,  and  assignable  in  the  usual  man-  Ing  of  i  Rev.  St.  AViv  Tort,  pt.  1,  ch. 
ner,  which  provided  further  that  the  13,  tit.  4,  ^  i,  enacting  thaf'all  moneyed 
business  should  be  managed  by  a  board  or  stock  corporations  deriving  an  in- 
ofdirectors,  that  suits  should  be  brought  come  or  profit  from  their  capital  or 
in  the  name  of  the  president,  that  deeds  otherwise,  shall  be  liable  to  taxation  on 
should  run  to  and  be  made  by  him,  and  their  capital."  People  v.  Coleman,  133 
that  the  death  of  members  fewer  than  a  N.  Y.  279;  37  Am.  &  Eng.  Corp.  C as.  1, 
majority  in  interest  should  not  disaolve  See  also  Bell  v.  Streeter,  1  Trans, 
the  company,  Is  either  a  "corporation,  App.  (N.  Y.)  6;  People  v.  Coleman 
joint-stock  company,  or  association;"  (Supreme  Ct.},  j  N.  Y.  Supp.  394; 
and  that,  as  such,  it  IB  liable  to  taxation  off'^  at  general  term,  59  Hun  (N. 
under  a  statute  providing  for  the  tax-  Y.)  614;  Hoadley  v.  Essex  County,  105 
ation of  "  every  corporation,  joint-stock  Mass.  ^19;  Sandford  v.  New  York,  15 
company,  or  association  whatever,  now  How.  Pr.  (N.  Y.)  173. 
and  hereafter  incorporated  or  organized  A  state  Is  not  a  "  corporation  "  within 
under  any  law  of  this  state,"  inasmuch  the  meaning  of  tax  laws.  State  v.  At- 
as  the  word   "incorporated,"  as  here  kins,  35  Ga.  31 ;. 

used,  is  not  to  be  taken  In  a  technical  Municipal   corporations  created   by 

or  restricted  meaning  and  confined  to  the  various  states,  are  agencies  of  the 

an  association  brought  into  being  ac-  state  governments  for  the  administra- 

cording  to  the  formality  of  a  statute,  don  of  local  a&airs,  and  Congress  has 

but  as  Indudlngany  combination  ofin-  no  power  to  tax  the  revenues  thereof. 

divlduals  upon  terms  which  embody  or  U.  S.  i',  Baltimore,  etc.,  R.  Co.,  \^  Wall, 

adopt  as  rules  or  regulations  of  busi-  (U.   S.)    331;    Buffington   v.   Day,   11 

ness    the    enabling   provisions  of  the  Wall.  (U.  S.)  113. 

statutes.  3.  If  the  charter  provides  a  specific 

The  Adams  Express  Company  is  a  mode  of  taxation,  this  excludes  all  other 

co-partnership,  and  not  an  incorporated  modes.      New   York,    etc.,  R.   Co.   v. 

company  created  by  any  franchise,  and,  Sabln,  id  Pa,  St.  342. 

although  it  is   a  quast  corporation  as  I,-  Gordon  v.  Appeal  Tax   Court,  3 

between  its  members,  it  is  not  within  How.  (U.  S.)    147;  Mississippi  Mills  c. 
35  C.  of  L.— 40                           625 
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b.  Method  of  Taxing  Corporations.— The  method  of  tax- 
ing  corporations,  unless  another  method  is  provided  by  the  state 
constitution  or  statute,  or  by  the  corporate  charter,  is  the  same  as 
that  of  taxing  natural  persons,^  the  personalty,  unless  permanently 
located  elsewhere,* being  assessed  at  the  corporation's  residence* 
and  the  realty  where  it  is  situated.^   By  the  words  "  persons  "*  and 


Cook,  56  MUe.  40;  stale  v.  Yard,  43 
N.  J.  L.  357;  Dubuque  v.  Chicago,  etc., 
R.  Co.,  47  Iowa  196;  Mayor,  etc.,  of 
Mobile  V.  Stonewall  Ins.  Co^  j3  Ala. 
^70;  Provident  Inst.  v.  MaBsachueetts, 
i,  Wall.  (U.  S.)  611;  Thompson  v. 
Union  Pac.  R.  Co.,  9  Wall.  (U.  S.) 
579;  Philadelphia,  etc,  R,  Co.  v.  Penn- 
sylvanta^  IS  Wall.  {U.  S.)  J84;  Port- 
land Bank  f.  Apthorp,  1 3  Mass  35I; 
Boston,  etc,  R.  Co.  v.  Com.,  100  Mati. 
399 ;  Bank  of  Pennsylvania  v.  Com.,  19 
Pa.  Sl  144;  Louisville,  etc.,  R.  Co.  v. 
Louisville,  4  Bush  (Ky,}  47S;  Cltlzeng' 
Paas.  R.  Co.  v.  Pittsburgh,  104  Pa. 
St,  soi. 

An  exception  to  this  doctrine  Ib  to  be 
noted  In  the  caK  of  qtiaai  public  cor- 
porations, railroads,  etc.,  In  Ptwntvl- 
vania  and  Massaciuseits.  See  Ta'x- 
AT 1 0  N — Rsemp  lions —  Ra  ilroadt. 

Toll-Boad  orar  Ooranunent  Land 
Taxabl*.— Under  United  States  R.  S., 
•ection  1477,  providing  that  "the  right 
of  way  for  the  conitruction  of  highways 
over  public  lands  not  reserved  to  pub- 
lic uses,  is  hereby  granted ,"  it  wag  held 
that  where  such  right  of  way  Is  accept- 
ed by  a  toll-road  company,  which  con- 
itructs  and  maintains  a  toll-road  on  the 
public  domain  of  the  United  States, 
such  road.  Including  road-bed  and  right 
of  way,  Is  "property"  of  such  company 
within  the  meaning  of  tax  laws,  and  Is 
taxable  in  the  county  where  located ; 
and  the  fact  that  the  county  commis- 
sioners are  empowered  to  regulate  tolls 
over  such  roads,  does  not  affect  the 
right  to  tax  the  same.  Estes  Park 
Toll-Road  Co.  v.  Edwards,  3  Colo. 
App.  74. 

1.  Some  state  constitutions  forbid 
any  variation  in  the  methods.  See  the 
constitutions  of  Alabama,  Colorado, 
Florida,  lovra^  Mississifpi,  Nevada, 
Ohio,  and  South  Carolina. 

a.  People  V.  Com'rs  of  Taxes,  33  N. 
Y.  334;  People  II.  Com'rs  of  Taxes,  58 
N.  Y.  341 ;  Sangamon,  etc.,  R.  Co.  v. 
Morgan  Co.,  14  111.  163;  56  Am,  Dec. 

597;  Mills  V.  Thornton,  36  111.  300;  77 
tm.  Dec.  377;  Munaon  !■.  Crawford,  65 
111.  166;  Fisher  V.  Rush  Co.,  19  Kan. 
414;  State  V.  St.  Louia  Co.  Ct.,  47  Mo. 


S94;  State  V.  Howard  Co.,  60  Mo.  454; 
Carrier  v.  Gordon,  31  Ohio  St  6oj. 

S.  Union  Bank  v.  State,  9  Yerg. 
(Tenn.)  490;  Mohawk,  etc.,  R.  Co.  c. 
Clute,  4.  Paige  {N.  Y.)  384;  McKeen  v. 
Northaihpton  Co.,  49  Pa.  St.  519;  S8 
Am.  Dec.  515 ;  Orange,  etc.,  R.  Co.  v, 
Alexandria,  17  Gratt.  (Va.)  176;  State 
V.  UliniosCent.  R.  Co.,  37  111.  64 ;  79  111. 
196;  Jones  V.  Bridgeport,  16  Conn.  383; 
Middletown  Ferry  Co.  v.  Middletown, 

SI  Conn.  65 ;  McHarg  11.  Eastman,  4 
obt.  (N.  Y.)  635;  Metcalf  i>.  Messen- 
ger, 46  Barb.  (N.  Y.)  335;  People  v. 
McUan,  17  Hun  (N.  Y.)  304;  People 
V.  Com'TB  of  Taxea,  46  How.  Pr.  (N, 
Y.)  3'5- 

In  Louisiana,  tangible  movable 
property  of  foreign  corporations  may 
be  taxed  where  situate,  under  a  special 
statute  providing  for  its  taxation.  Liv- 
erpool, etc„  Ins.  Co.  v.   Board  of  As- 

4.  Salem  Iron  Factory  v.  Danvers,  10 
Mass.  5T4;  Carbon  Iron  Co.  v.  Carbon 
Co.,  39  Pa.  St.  351 ;  Nashua  Sav.  Bank 
V.  Nashua,  46  N.  H.  389;  People  r. 
Board  of  Assescors,  39  N.  Y.  81; 
Tremont  Bank  v.  Boston,  t  Cush. 
(Mas*.)  143. 

But  lands  owned  atid  occupied  by  a 
corporation,  and  situated  partly  In  one 
township  and  partly  In  another,  are 
subject  to  taxation  In  that  township  in 
which  the  corporation  resides.  Slate 
■V.  Warford,  37  N.J.  L.397;  People  v. 
Osw^o,  6  Thomp.  &  C.  {N.  Y.)  673. 

E.  See  CoRpoRATtoKS,  vol.  4,  p. 
373d;  Angell  &  Amee  on  Corporntiont 
(nth  ed.),  %  440;  Cortis  v.  Kent  Water 
Works,  7  B.  &  C.  314;  14  E.  C.  L.  52; 
School  DirectotB  v.  Cariigle  Bank,  8 
Watts  (Pa.)  391;  British,  etc.,  L.  Ins.  Co. 
V.  Com'rs  of  Taxes,  1  KeycB  (N.  Y.)  303; 
People  V.  Utica  Ins.  Co^  15  Johns.  (N. 
Y.)  3^8;  People  r.  McLean,  80  N.  Y. 
354;  Baldwin  V.  Ministerial  Fund,  37 
Me.  369,  But  see  School  Directors  r. 
Carlisle  Bank,  8  Watts  (Pa.)  391,  and 
Fox's  Apptal,  1 13  Pa.  St.  337 ;  14  Am. 
&  Eng.  Corp.  Cas.  336. 

Property  devised  to  a  corporation  fs 
liable  to  a  tax  Imposed  by  statute  on 
"  property  of  any  decedent  which  passes 
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"inhabitants,"'  corporations  are  included  in  the  provisions  of 
tax  laws  which  do  not  in  their  text  indicate  the  contrary  intent. 

c.  Classification  for  Taxation.— Generally,  separate  and 
different  statutory  provisions  are  made  for  the  taxation  of  natural 
persons  and  of  corporations.  This  may  be  done,  notwithstand- 
ing that  corporations  are  "  persons  "  within  the  meaning  of  the 
first  section  of  the  fourteenth  amendment  of  the  constitution  of 
the  United  States,  Aczlaxing  that  no  state  shall  deprive  any  person 
within  its  Jurisdiction  of  the  equal  protection  of  the  laws.  Far- 
ther, the  constitutional  rules  as  to  uniformity  do  not  prohibit  the 
legislatures  from  placing  certain  specified  corporations  in  one 
class,  for  which  a  uniform  method  of  assessment  is  provided,  and 
placing  certain  other  specified  corporations  in  another  class,  which 
latter  class  either  may  be  exempted  from  the  taxes  imposed  on 
the  former  or  may  be  taxed  under  a  different  method  of  assess- 
ment.* 

to  inj  person  other  than "  specified  a\\j  accompanied  with  qualiflcatlona 
relative.  Miller  *.  Com.,  a?  Gratt.  deemed  material ;  but  it  would  render 
(Va.)  no.  nu^torj'  those  disc  rim!  nations  which 

I.  Baldwin  v.  Ministerial  Fund,  3;  the  best  Interests  of  societ/  require; 
Me.  369.  which  are  necessary  for  the  encourage* 

t.  The  rules  of  taxation  In  this  re-  ment  of  needed  and  useful  industries, 
■pect,  were  stated  by  Mr.  Justice  Brad-  and  thediscouraeement  of  intemperance 
ley.  In  Railroad  Co.  v,  Pennsylvania,  and  vice;  and  which  every  state,  in  one 
134U.  S.  313, as  follows :  "Theprovl-  form  or  another,  deems  It  expedient  to 
tlon  in  the  fourteenth  amendment,  that    adopt." 

no  state  shall  deny  to  any  person  within  See  also  Home  Ins.  Co.  v.  New 
its  iuri«diction  the  equal  protection  of  York,  134  U.  S.  C94;  19  Am.  &  Eng. 
the  laws,  was  not  intended  to  prevent  a  Corp.  Cas.  575;  Missouri  Pac.  R.  Co.  v. 
•tate  from  adjusting  Its  »yBtem  of  tax-  Humes,  115  U.  S.  513;  la  Am.  &  Eng. 
ation  in  all  proper  and  reasonable  wavs.  R.  Cas.  557;  Santa  Clara  Co.  v.  South- 
It  may,  if  it  chooses,  exempt  certain  ern  Pac.  R.  Co.,  g  Sawj.  (U.  S.)  aio; 
classes  of  property  from  any  taxation  13  Am.  &  Eng.  R.  Cas.  181;  118  U.S. 
at  all,  such  at  churches,  llbrarle*,  and  394;  Missouri  Pac.  R.  Co.  v.  Mackey, 
the  property  of  charitable  Institutions,  ivj  U.  S.  309;  33  Am.  &  Eng.  R.  Caa, 
It  may  Impose  diflferent  speciflc  taxes  390;  Minneapolis,  etc.,  R.  Co.  v.  Beck- 
upon  different  trades  and  profesBlons,    with,  119  U.  S.  33. 

and  may  vary  the  rates  of  excise  upon  In  Pacific  Exp.  Co,  v.  Seibert,  141 
various  products;  it  may  tax  real  U.  S.  339,  it  was  held  that  express  com- 
estate  and  personal  property  In  a  dif-  panics  having  no  tangible  property  of 
ferent  manner;  It  may  tax  visible  prop-  their  own,  constituted  a  class  separate 
erty  only,  and  not  tax  securities  for  from  companies  owning  their  means  of 
payment  of  money ;  ft  may  allow  de-  transportation,  and  that  discrimination 
ductiona  for  indebtedness,  or  not  allow  between  the  two  classes  was  not  uncon- 
them.     ...      It  would,  however,  be     stitutional. 

bnpracticable  and  unwise  to  attempt  to  The  PtHnfylvania  Revenue  Act  of 
lay  down  any  general  rule  or  definition  1879.  p.  lu,  ^  4,  taxed  the  capital  stock 
on  the  subject,  that  would  Include  all  of  alt  corporations  except  foreign  insur- 
cases.  They  must  be  decided  as  they  ance  companies,  banks,  and  savings  In- 
arise.  We  think  that  we  are  safe  !n  say-  stitutions.  Act  June  3<)th,  1SS5,  p.  193,4 
ing,  that  the  fourteenth  amendment  was  10,  abolishes  the  taxes  laid  upon  manu- 
not  intended  to  compel  the  state  to  facturlng  corporations  under  the  rev- 
adopt  an  iron  rule  of  equal  taxation.  If  enue  laws,  and  repeals  the  laws  so  far 
that  were  its  proper  construction,  it  as  they  apply  to  and  affect  manufactur- 
would  not  only  supersede  all  those  con-  ing  corporations  ;  "provided,  that  the 
stitutional  provisions  and  laws  of  some  provisions  of  this  act  shall  not  apply 
of  the  states,  whose  object  is  to  secure  to  corporations  engaged  in  the  manu- 
equallly  of  taxation,  and  which  are  usu-     facture   of  malt,   spIHtuous   or   vinous 
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Within  any  class,  however,  the  taxation  must  be  uniform.' 

liquors,  or  in  the  manufacture  of  gaa."  Ala.  570,  an  act  limiting  the  power  of 

It  woB  held  in  Com.  v.  Germania  Brew-  municipalttiea   to   impoEC   taifttion  on 

ing  Co.   (Pa.  1891),  31  Atl.  Rep.  340,  banks  and  insurance  companiei,  so  that 

that  the  latter  act  was  not  unconatitu-  a  tax  could  be  levied  onlj"  up  to  a  cer- 

tional,  aB  its  effect  was  merely  to  make  tain  fixed  per  cent,  of  the  capital,  was 

two    clacKB    of   manufacturing    com-  held    unconstitutional,   inaimuch  as  it 

panics,  one  of  which  it  taxed,  while  it  exempted  the  corporation  from  a  tax  on 

left  the  other  untaxed.  its  capital  stock,  as  great  as  that  Imposed 

The  fact  that  some  railroads,  bjt  the  upon  other  property  within  the  limits 

process  of  valuation,  pay  only  upon  the  of  the  municipBiity. 

tangible  property,  while  others  pay  also  In    State  v.   Winnebago  Lake,  etc^ 

upon  the  excess  of  value  of  capital  stock  Plank  Road  Co.,  1 1  Wis.  3c,  a  law  Im- 

over   the   value  of  tangible   property,  posing  a  special  tax  on  plank  road  com* 

does  not  render  the  tax  void  for  want  panics  In  lieu  of  all  other  taxation,  wm 

of  uniformity,  where  no  fraudulent  in-  helduDconstituttonal.tnasmuchasitpro- 

tention  is  shown.     Chicago,  etc.,  R.  Co,  vided  a  different  rate  and  rule  of  taxa- 

V.  Siders,  88  111.  330.  tion  on  the  property  of  such  companies 

In  Sterling  Gas  Co.  v.HlKby,l34lll.  from   that   imposed    on    the  property 

5571  33  Am.  &  Eng.  Corp.  Cas.  348,  it  of  other  companies  and  of  Individuate, 

wa*  held  that  Illinois  Rev.  St.  18^  ch.  This    case    has    since    been   distinctly 

I30,  (  3,  which  provides  that  the  capital  overruled  In    Kneeland  v.  Milwaukee, 

stock  of  certain  classes  of  corporadons  15  Wis,  454. 

shall  be  assessed  by  the  sUte  board  of  In  Franklin  Ins.  Co.  v.  State,  5  W. 

equalization,  and  of  other  corporation!  Va.  349^  a  law  requiring  insurance  com- 

by  the  local  assessors,  is  not  In  conflict  panics  to  pay  three  per  cent,  on  all  pre- 

with  the  provisions  of  the  constitution  mluma  collected  by  them  in  lieu  of  all 

which  empowers  the  legislature  to  tax  other  taxes,  was  held  void  as  imposing 

"persons    or   corporations   owning  or  a  higher  tax  on  such  corporations  than 

using  franchises  or  privileges  In  such  on  others  of  a  different  character, 

manner  as  It  shall  direct  by   general  In  Davenportv.  Chicago,  etc,  R.  Co^ 

law,  uniform  ai  to  the  class  upon  which  38  Iowa  633,  it  was  held  that  an  act  ab- 

It  operates."  solutely    reltevitig    railroad    property 

The  mere  fact  that  railroad  compa-  from  taxation  to  which  Individual  prop- 

ntes,  ai  a  class,  are  by  law  taxed  more  erty  Is  subjected,  Is  Invalid.     And  see 

heavily  than  individuals,  does  not  rend-  Cummings  ^.Merchants'  Nat.  Bank,  loi 

er  the  law  Invalid.    Dubuque  v.  Illinois  U.  S.  153 ;  Bureau  Co.  v.  Chicago,  etc. 

Cent.  R.  Co.,  39  Iowa  ^.  One  class  of  R.  Co.,  44  111.  339;  Chicago,  etc.,  R. 

companies  may  be  subject  to  taxation,  Co.  v.  Boone  Co.,  44  111.  340. 

while    another    Is    exempt  therefrom.  Indeed,  it  would  seem  ttiat  the  rule 

Mississippi  Mills  v.  Cook,  56  Miss.  40;  permitting  different  rates  of  taxation  for 

Williams  v.  Rees,  9  Blss.  ( U.  S.)  405.  different  classes,  has  its  basis  In  the  prin- 

It  has  been   held   that  the  property  clpte  of  the  excise  tax;  and  that  if  > 

of  railroad  companies  in   unorganized  stateexcludes  the  principle  of  the  excise 

counties,  may  be  taxed;  while  the  prop-  tax  from  its  revenue  system,  and  seeks 

erty  of  individuals  in  such  counties  is  to  tax  only  property,  it  must,  under  the 

exempt  from  taxation.  Francis  I'.  AtchI-  rules  of  uniformity.  Impose  the   same 

son,  etc.,  R.  Co.,  19  Kan.  303.     See  also  rate  on  the  property  of  dl.     As  bearing 

Williams  f.  Rees,  3  Fed.  Rep.  891.  on  this,  see  the  vigorous  and  convincing 

Seemingly  not  In  harmony  with  the  opinion  of  Mr.  Justice  Field  In  Santa 

preceding   case,  which    represents  the  Clara  Co.  v.   Southern  Pac.  R.  Co.,  9 

prevailing  rule,  are  the  following  :    In  Sawy.  (U.  S.)  100;  13  Am.  &  Eng.  R, 

Exchange  Bank  v.  Hines,  3  Ohio  St  I,  Cas.  183.      See  also  Chicago,  etc„  R. 

It  was  held  that  a  statute  was  uncon-  Co.  v.  Boone  Co.,  44  111.  340;  State  v. 

stitutlonal,  which  provided  that  banks  Cumberland,  etc.,  R.  Co.,  40  Md.  31; 

should  be  taxed  upon   the   amount  of  Cheshire  v.  Berkshire  Co.,   llS  Mass. 

their   prolits,  after   Urst   deducting  the  386;  Mobile  11.  Stonewall  Ins.  Co.,  53 

amount  of  their  liabilities,  when  such  Ala.  570;   People  v.  Whyler,  41   Cal. 

deduction  of  the  amount  of  outstanding  30  ;  Emery  v.  San  Francisco  Gas  Co., 

liabilities  was  not  permitted  in  the  case  18  Cal.  34;. 

of  Individuals  and  other  corporations.  1.  Illinois  Railroad  Tax  Cases,93  U. 

In  Mobile  v.  Stonewall  Ins.  Co.,  53  S.  575;  New  Orleans  v.  Kaufman,  19 
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Dtl^crent  agencies  may  be  employed  by  the  state  in  the  assess- 
ment and  equalization  of  the  taxes  imposed  upon  the  different 
classes.*  If,  however,  the  different  agencies  adopt  different  rules 
of  assessment  so  as  to  produce  different  rates  of  taxation,  a  court 
of  equity  will,  unless  by  express  legislation  the  state  has  distinctly 
established  different  rates  for  the  different  classes,  intervene  in 
behalf  of  a  constituent  of  the  class  upon  which  the  heavier  burden 
is  imposed,* 

d.  Corporate  Residence. — The  residence  of  a  corporation 
is,  in  revenue  matters,  in  the  state  creating  it  and  in  the  town 
wherein  is  its  principal  office  or  place  of  business.  The  principal 
office   or  place  of  business  is  where  the  governing  power  of   the 

La.  Ahd.  383;  39  Am.  Rep.  318;  State  lao  U.  S.  97;  39  Am.  &  Eng.  R.  Cas. 

1:  Lathrop,  10  La,  Ann. 398;  Kneeland  330. 

V.  Milwaukee,  15  WU.  454;   Durach's  As    to    the    functions    of   the  state 

Appeal,  61  Pa.  St,  491.  Boards  of  Equalization  in  the  various 

1.  Btftt«   BoaidB   of   Eanalliatlaa. —  states,   see   the   following   authorities; 

Thus,  railroads  may  be  asBessed  by  state  State -ii.  Ormsby  Co.,  7  Nev.  392;  Loa 

boards,  while  all  other  property  Is  as-  Angeles  v.  Los  Angeles  Water   Works 

setaed   by  county  officials;  and  again,  Co.,  49  Cal. 639^  Chicago,  etc.,  R.  Co.  v, 

different   boards  may  be  provided   for  Paddock,  75  III.  616;  Kansas   Pac.  R. 

banks,  for  railroads,  for  Insurance  com-  Co.  11.  Wyandotte  Co.,    16   Kan.   587 ; 

panics,  and  the  like.     Missouri  River,  Burlington,  etc.,  R.  Co.  v.  Lancaster 

etc.,  R.  Co,  I'.  Morris,  7  Kan.  j  10;  Wag-  Co.,  7  Neb.  33;  Perry  Co.w.  Selma.etc, 

oneri'.LoomisiwOhioSt.  571;  United  R.  Co.,  58  Ala.  546;  St,  Louis,  etc.,  R. 

Express  Co.  v.   Ellyaen,  aS  Iowa  370;  Co.  v.  Surrell,  38  III.   53s;    People  v. 

Franklin  Co.  v.  Nashville,  etc.,  R.  Co.,  Lothrop,  3  Colo.  438 ;  Union  Trust  Co. 

i2Lea(Tenn.)  531;  17  Am.  &  Eng.R.  «.  Weber,  96  111.  346;  3  Am.  &  Eng.  R. 

Caa.   445 ;    Cincinnati,  etc.,   R.  Co.  v.  Cas.  583;  Chicago,  etc.,  R.  Co.  f.  Peo- 

Com.,  81  Ky.  493;  13  Am.  &  Eng.  R.  pie,  ^  III.  351;  s  Am.  &  Eng.  R.  Cas. 

Caa.  170.    See  also  Atchison,  etc.,  R.  94 ;  Texas,  etc.,  R.  Co.  v.  Harrison  Co., 

Co.  p.  Wilson,  35  Kan.  17;;  34  Am.  &  54  Tex.  i3o;  6  Am.  &  Eng.  R.  Cas.  637; 

Eng.  R.  Cas.  63S;  Cummings  i^.  Mer-  Chicago,  etc.,  R.  Co.t>.  People,  99  111. 

chants'  Nat. Bank,  loi  U.  S.  153.  464;  6  Am.  &  Eng.  R.  Cas.  637;  Inter- 

A  statute  whlcl)  creates  the  governor,  national,  etc.,  R.  Co.  v.  Smith  Co.,  54 

secretary  of  state,  and  auditor,  a  board  Tex.    i ;  7  Am.   &   Eng.  R.  Cas.   363; 

of  commissioners,  and  empowers  them  State  Auditor  v.  Jackson  Co.,  65  Ala. 

annually  to  examine  a  sworn  schedule  143;  7  Am.  &  Eng.  R.  Cas.  373;  Perry 

of  railroad  property  which  is  required  Co.  ti.  Selma,  etc.,  R.  Co.,  6j  Ala.  391 ; 

to  be  filed  by  persons  or  corporations  7  Am.  Si  Eng,  R,  Cas,  3q8, 

owning  or  operatinE  railroads,  and  to  As   to  the  state  board's   methods  of 

appraise  the  value  ofsuch  properly,  and  inquiry  and  procedure,  see  also   infra, 

certify  to  the  county  assessor  the  value  this  title.  Railroads—  Valuation. 

of  the  portion  lying  within  the  county  3.  Cummings    v.    Merchants'    Nat. 

which  shall  be  listed  and  asBesBed  by  Bank,  101  .U.  S,  153. 

the  assessor,  is  not  unconstitutional  be-  And  where  the  practice  is  to  assess 

cause  It  employs  a  different  instrumen-  the  property  of  individuals  in  a  county, 

tality  for  the  valuation  and  asBesBment  at  less  than  the  actual  value,  the  prop- 

of  railroad  property  from  that  employed  erty  of  a  corporation  cannot  be  assessed 

for  the  BBBesBment  of  otherproperty,al-  by  a  state  board  at  a  greater  per  cent. 

though  the  constitution  provides  that  ot  its  value.     Bureau  Co.  v.  Chicago, 

the  value  of  property  assessed  for  taxa-  etc.,  R.  Co.,  44  111.  329;  Chicago,  etc., 

tion  shall  be  ascertained  in  such  man-  R.  Co.  t.  Boone  Co,,  44  III,  340. 

ner  as  the  general  assembly  shall  direct.  Some  authorities,  however,  hold  that 

but  shall  be  equal  and  uniform  through-  relief  cannot  be  obtained  against  the 

out  the  slate.     St.  Louis,  etc.,  R.  Co.  v.  action  ot  a  board  of  equalization  im- 
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corporation  is  exercised  and  where  officers  are  elected,  not  where 
the  principal  labor  of  the  employes  is  carried  on.' 

e.  Collection, — Taxes  assessed  by  the  state   against  a  cor- 

poration  may  be  collected  by  an  action  brought  by  the  state 
against  such  corporation,  in  the  absence  of  any  statutory  provi-  , 
sion  for  compelling  corporations  to  pay  their  taxes.' 

2.  Franchiie  Tax — a.  Definition  of  Franchise. — The  word 
franchise  is  applicable  both  to  the  privilege  of  being  a  corpora- 
tion  and  to  other  privileges  which  may  be  held  by  the  corpora- 
tion from  the  government.' 

fraud  is  made  to  appear.     Wagoner  v.  and  Ortgen,  are  not  liable  to  (wsew- 

Loomis,  37  Ohio  St.  571.  meni  In   California  or  San  Francisco, 

An  fntention  to  tax  all  classea  «qual-  but  are  taxable  at  their  home  port  in 

Ij,  will  always  be  implied.     Rice  Co.  New    York.      Haye    v.    Pacific    Mall 

V.  Citizens'  Nat.  Bank,  13  Minn.  3S0.  Steamship  Co.,  17  How.  (U.  S.)  596. 

I.  Middletown  Ferrr  Co.  !>.  Middle-  Under   a   statute   providing  for   the 

town,  40  Conn.  6; ;  Putnam  v.   Fife  taxation  of  lands  in  one  counlj,  to  the 

Lake,  4|  Mich.  laj;  McCoy  v.  Ander-  owner,  at  his  residence  In  another  coun- 

son,  47  Mich.  502 ;  where  the  books  are  tj  of  the  same  state,  a  corporation  !■ 

kept,  People  V.  Oswego,  6  Thomp.  &  taxable  at  its  residence  on  lands  in  an- 

C.  (N.  Y.)  673  ;  where  the  safe  and  the  other  countj'.     Salem  Iron   Factory  ir, 

•ecretary's  office  are,  State  r.  Person,  Danvers,  10  Maes.  514;  Amesbury  Nail 

3»N.  ].  L.   134.  Factory   Co.   v.   Weed,    17   Mass.  53; 

In  Neiv   fori,  the  certificate  of  in-  Amesbury  Woolen,   etc.,  Mfg.  Co.   v. 

corporation  establishes  the  residence  Amesbury,  17  Mass,  461*;  Goodell  M^. 

of  a  domestic  corporation.    By  statute,  Co.  v.  Trask,  11  Pick.  (Mass.)  514. 

this  must  designate  a  town  where  the  See  generally,  as  to  a  corporation'* 

principal   operations   of  the  company  residence,  Sangamon,    etc    R.  Co.  v. 

are  to  be  carried  on.    Western  Transit,  Morgan  Co.,  14  111.  163 ;  ;6  Am.  Dec 

Co.  V.  Scheu,  19  N.   Y.  408;  Oswego  497 ;   International   L.   Asaur.    Soc.  v. 

Starch  Factory  ii.  Dollaway,  at  N.  Y.  Com'ra  of  Taxes,  38  Barb.  {N.  Y.)  318; 

S9;  Union  Steamboat  Co.  v.  Buffalo,  St.  Louis  v.  Wi»;inE  Ferry  Co.,  40  Mo. 

N.  Y.  351.  j8o;  Ontario  Barik  v.  Bunnell.  10  Wend. 

A  company  may  move  Its  principal  (N.  Y.)  186;  State  w.  Warford,  37  N.J. 

office,  to   escape   taxation.     Pelton  v,  L.  397;  Pel  ton  v.  Transportation  Co, 

Transportation  Co.,  37  Ohio  St.  450.  37  Ohio  St.  450. 

A   corporation  does  not   become  a  S.  State  v.  New  York,  etc.,  R.  Co., 

resident  of  a  state,  by  being  authorized  60  Conn.  336.     Such  an  action  must  be 

to  bultd  a  bridge  across  a  river  divid-  regarded  as  warranted  by  usage.  If  not 

tag  the  state  creating  the  corporation  authorized  by  the  statute.     In  this  case 

and  the  former  state.     State  v.  Mutch-  the  court  said  ;  "There  is  no  way  other 

ler,  42  N,  J.  L.  461 ;  1   Am.  &  Eng.  R.  than  bj  a  statute  like  the  present  one,  In 

C^s.  395.  which  the  collection  of  any  tax  Imposed 

A  vessel  owned  by  a  corporation  has  by  these  statutes  can  be  compelled,  and 

for  its  home  port,  the  corpori^tlou's  res-  In  such  a  suit,  any  defendant  may  call 

idence.  and  is  there  taxable,  although  into  question  the  amount  or  the  validity 

the  corporation  may  have  its  office  in  of  the  tax  as  a  whole,  or  as  to  any  part 

another  state.    St.   Louis  r.   Wiggins  of  it."  And  see  generally,  as  to  methods 

Ferry  Co,  1 1  Wall.  (U.S.)  431;  Wheel-  of  collection.  Taxation,  vol.  35,  p.  j. 

ing  Tranep.  Co.  ».  Wheeling,  99  U.  S.  >.  See  Franckise,  vol.  S,  p.  535. 

373;  9  W.  Va.  170;  J7  Am.  Rep.  552  ;  "A  franchise  is  a  right,  privilege,  or 

Middletown  Ferry  Co.  v.  Middletown,  power  of  public  concern,  which  ought 

40  Conn.  65 ;  Pelton  v.  Transportation  not  to  be  exercised  by  private  indivld- 

Co..  37  Ohio  St.  4C0.  ualsat  thelrmere  will  and  pleasure,  but 

Steamships    belonging    to    a    New  which   should   be   reserved   for  public 

York  corporation,  registered   at  New  control  and   administration,   either  by 

York,  and  eitiploj'ed  in  the  transporta-  the  government  directly,  or  by  public 

tion  of  passengers  between  New  York  agents,   acting   under   such   co'nditions 

and  San  Francisco,  and  San  Francisco  and  regulations  as  tht 
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b.  Taxability  of  Franchises. — The  franchises  of  a  corpora- 
tion are  deemed  to  be  property/  and,  unless  they  are  granted  by 

Impose  in   the  public  interest  and  for  4  Jones  Eq,  (N,  Car.)  387;  Atlantic, 

the    public    lecuritT."      California    v.  etc.,  R.  Co.  r.  Mechlenburg  Co.,87  N. 

Southern  Pac.  R.  Co,  la?  U.  S.  40.  Car.  ijg;  Baltimore  v.  Baltimore,  etc., 

"  No  private  person  can  establish  a  R.  Co.,  6  Gill  (Md.)  288:  48  Am.  Dec. 

public  highwej,  or  a  public  ferry,  or  ^31 ;  Fall  v.  Marjsville,   19  Cal.  391 ; 

railroad,  or  charge  tolU  for  the  use  of  Central    Pac.    R.    Co.     v.    Board   of 

the  same,  without  authority   from  the  Equalization,  6a  Cal.  35;  State  Board 

legislature,   direct  or    derived.     These  ot   Assessors    v.   Stale,    48   N.    J.   L. 

are  franchiaes.     No  private-person  can  146;   34   Am,   &    Eng.    R.   Cas.   546; 

take  another's  property,  even  for  a  pub-  Com.   v.  Lowell    Gas   Light   Co.,    13 

lie  use,  without  such  authority    which  Allen  (Mass.)  75;  Com.  v.  Provident 

ii  the  same  as  to  say,  that  the  right  of  Inst.,  11   Allen  (Mass.)  313;  Atlantic, 

eminent  domain  can  be  only  exercised  etc.,  R.  Co.  v.  Lesueur  (Arizona.  iSSSj, 

bjvirtueofaleglslatlvegrant.  Thisisa  19   Pac.  Rep.   157;    Provident   Inst.  r. 

franchise.     No  persons  can  make  them-  Massachusetts,  6  Wall.  (U.   S.J   611; 

selves  a  body  corporate  and  politic  with-  Northern  Mo.  R.  Co.  v.  Maguire,  10 

out    legislative   authority.      Corporate  Wall.  (U.  S,)  46;  South  Nashville,  etc., 

capacity  is  a  franchise.    The  list  might  R.  Co.  v.  Morrow  (Tenn.  18S9),  ti   S. 

be  continued  Indelinitely."    California  W.  Rep.  348. 

t'.  Southern  FacR.  Co.,  117  U.  S.  40.  In  some  states   the  franchises  of  a 

"A  franchise,  in  the  wider  sense,  is  a  water    company    are     not    assessable 

right  conferred  by  government,  of  con-  separate  and   distinct   from   its  other 

ducting  an  occupation  either  in  a  par-  property.     Fond   du   Lac   Water   Co, 

ticular  war,  or  accompanied  with  par-  -v.  Fond  du  Lac  (Wis.  1893),  53  N.  W. 

ticular  privileges."     Edwin  R.  A.  Sel-  Rep.  439. 

igman  In  j  Political  Science  Quarter-  In  West  River  Bridge  Co.  v.  Dli,  6 
ly  439.                                                            .  How.   (U.S.)  539,  the  franchise  of  the 

"  By  the  term  *  corporate  franchise  corporation  was   held   to  be  property, 

or  business,'  as  here  used,  we  under-  and,  as  such,  liable  to  be  condemned  for 

stand   is  meant    .    .    .     the  right  or  public  use  under  the  right  of  eminent 

privilege  given  by  the  state  to  two  or  domain,  upon  due  compensation  being 

more  persons,  of  being  a  corporation,  made.     Daniels,  J.,  who  delivered  the 

that  is,  of  doing  business  in  a  corporate  opinion  of  the  court,  said:     "We  are 

capacity,  and  not  the  privilege  or  fran-  aware  of  nothing  peculiar  to  a  franchise 

chise   which,  when   incorporated,  the  which  can  class  it  higher,  or  render  it 

company  may  exercise."     Home   Ins.  more  sacred  than   other  property.     A 

Co.  V,  New   York,   134  U.  S.  594;  39  franchise  Is  property  and  nothing  more. 

Am.  &  Eng.  Corp.  Cas.  575,  .     .     .     It  is  its  character  of  property 

''  Corporate  franchises  are  legal  es-  only,  which  imparts  to  it  its  value,  and 

tates  vested  in  the  corporation  itself  as  alone  authorizes  in  Individuals  a  right 

soon  as  it  Is  in  esst.  They  are  not  mere  of  action  for  Invasion  or  disturbance  of 

naked  powers  granted  to  the  corpora-  its  enjoyment." 

tion,  but  powers  coupled  with  an  inter-  In  VeazieBank  f.  Fenno,  8  Wall.  (U. 

est  which  vests  in  the  corporation  upon  S.)  533,  the  court,  by  Chase,  C.  J.,  said : 

possession  of  its  franchises,  and  what-  ''  Franchises  are  property,  often  very 

ever  may  be  thought  of  the  corpora-  valuable  and  productive  property,  and 

tors,  it  cannot  be  denied  that  the  cor-  seem  to  be  as  properly  objects  of  taxa- 

poralion   itself  has  a  legal  interest  in  tionasanv  other  property." 

such  franchises."     Society  for  Sav.  v.  In  Wilmington,  etc.,  R.  Co.  v.  Reid, 

Coite,  6  Wall.  (U.  S.)  594.     See  also  l.^  Wall.   (U.   S.)   264,   the   statute  of 

Pierce  v.  Emery,  33  N.   H.  507,  and  North  Caro/ina.incorporatingtherail- 

argumentof  counsel  precedint;  opinion  road  company,  contained  this  clause: 

in   Spring    Valley    Waier    Works   v.  "And  the  property  of  said  company, 

Schottler,  63  Cal.  69.     See  generally  and   the   shares   therein,    shall  be   ei- 

Frakchisb,  vol.  8.  p.  5S4.  empt   from  any  public  charge    or  tax 

1.  Bellville   Nail  Co.  v.  People,  98  whatever."   It   was   held  that    this  ex- 
Ill.  399;  Sterling  Gas  Co.  -o.  Hieby,  134  empted  from  taxation,  the  franchise,  as 


,Google 


»««Aiw                TAXATION  {CORPORATE).  T«. 

act  of  Congress,*  or  exempted  by  contract,*  are  taxable,  either  as 

property  or  under  the  principle  of  the  excise.'     If  an  excise  is 

ion  of  the  court,  used  this  langua^ :  that  ie  to  be  in  lieu  of  all  other  taxa- 

"Nothing   iB   better  eettled   than   that  lion.    Jefferson  Branch  Banlc  i'.  Skelly, 

the  franchise  of  n  private  corporation,  i  Black  (U.  S.)  436. 

which,  in  its  application   to  a  railroad,  In  Baltimore  v.  Baltimore,  etc,  R. 

it  the  privilege  of  running  it  and  taking  Co.,  6  Gill  (Md.)   388;  4S  Am.  Dec. 

fare  and  freight,  is  property,  and  of  the  531,  it    la    held    that   a   franchise,  as 

most  valuable  kind.     ItiEtrueitis  not  property,   is.   whether   paid   for   by  a 

the  same  sort  of  propertjr  as  the  rolling  bonus  or  not,  according  to  its  value, 

stock,  road-l>ed,  and  depot  grounds,  but  liable   to   the   general   tai    laid   upon 

it  Is  equally  with  them  covered  bj'  the  all    property   within   the    state   under 

general  term  '  the  property  of  the  com-  the   act  of    184J.      The   court,   in   its 

pany,'  and  therefore  equally  within  the  opinion   by  Dorsey,  J.,  dissents   from 

protection  of  the  charter."  dicta  to  the  contrary  in  Gordon  v.  Ap- 

Franchises  are  dedarded  to  be  prop-  peal   Tai  Court,  3  How.  (U.S.)   133. 

ertv,  by   the    California   constitution.  See  also  Illinois  Cent.  R.  Co.  v.  Uc- 

San  Jose  Gas  Co.  v.  January,  57   Gal.  Lean  Co.,  17  111.  396. 

614;  Spring   Valley   Water   Works  v.  "  No  corporation  can  claim  immuni- 

Schottter, 01  Cal.  69.  "It  is  clear, 'upon  ty  from  taxation  or  from  a  license,  be- 

authority,  that  the  franchise  of  a  cor-  cause   It   paid  a  consideration   for  its 

poration  ie  property,  and  as  such,  It  may  charter  or  franchise,  in  the  absence  of 

be  a  proper  object  of  taxation."    Porter  a  stipulation  on  the  part  of  the  state, 

V.  Rockford,  etc.,  R.  Co.,  76  111.  561.  or  other  taiing  power,  that  the  bonus 

1.  California   v.   Southern   Pac.   R.  was  received  In  lieu  of  any  further  or 

Co.,   137  U.  S.  41.     But  see  Atlantic,  future  taxation."     New  Orleans  v.  Or- 

etc,  R.  Co.  f.  Lesueur(Arizona,[a88),  leans  R.  Co.,  4a  La.  Ann.  4;  11  Am. 

iL.  R.  A.  144.     See  San  Benito  Co.  u.  St.    Rep.  365,  af'£-  New   Orleans  c. 

Southern  Pac.  R.  Co.,  77  Ca!.  518.  New  Orleans  City,  etc..  R.  Co.,  40  La. 

a.  When  a  certain  sum  or  an  annual  Ann.  387,     "No  exemption   is   to   tie 

charge  Is  paid  or  contracted  to  be  paid,  implied     from    the    payment    of    the 

as  the  consideration  of  the  grant  of  a  bonus."     New  Vork,   etc.,   R.   Co.  i'. 

franchise,  the  contract  is  a  limitation  Sabin,   26  Pa.   St.   342 ;   Franchises, 

upon  the  taiing  power,  and  no  further  vol.  3,  p.  596. 

tax  can  be  imposed  upon  the  franchise.  1.  Bzcti*. — For  definition  of  excise 
Any  tax  Is  a  substantial  addition  to  the  tax,  see  Oliver  v.  Washington  Mills, 
price  paid  for  ttie  use  of  the  privilege.  11  Allen  (Mass.)  373. 
Gordon  v.  Appeal  Tax  Court,  3  How,  "  The  charter  of  a  corporation  does 
(U.  S.)  131  and  note;  Atty.  Gen'l  not  open  to  the  state  a  new  source  of 
V.  Bank  of  Charlotte,  4  Jones  Eq.  (N.  revenue.  It  creates  a  valuable  prop- 
Car.)  387;  Mlnot  V.  Philadelphia,  etc.,  erty,  which,  like  all  other  proper^, 
R.  Co.,  3  Abb.  (U.  S.)  333 ;  18  Wall,  the  state  may  require  to  contribute  to 
(U.  S.)  3o6',7  Phiia.  (Pa.)  5S5;  Balti-  the  support  of  the  government."  Bur- 
more  V.  Baltimore,  etc.,  R.  Co.,  6  roughs  on  Taxation  (ed.  1877)  16S; 
Gill  (Md.)  3S8;  ^  Am.  Dec.  531;  Cooley  on  Taxation  (3d  ed.)  379;  Beach 
Farmers'  Bank  v.  Com.,  6  Bush  (Ky.)  on  Private  Corporations,  ^}  799,  801  ; 
Osborn  v.  Bank  of  U.  S.,  9  Wheat.  (U. 
S.)  859;  Providence  Bank  v.  Billings, 
4  Pet.  (U.  S.)  S14;  Gordon  v.  Appeal 
peaied.  Note  to  Gordon  v.  Appeal  Tax  Court,  3  How.  (U.  S.)  133;  Vea- 
Tax  Court,  t  How.  (U.  S.)  133;  Hos-  zie  Bank  v.  Fenno,  8  Wall.  (U.  a) 
pital  V.  Philadelphia  Co.,  34  Pa.  St.  533;  Stale  Tax  on  Railway  Gross  Re- 
129;  Holly  Springs  Sav.,  etc„  Co.  v.  ceipts,  i;  Wall.  (U.  S.)  2^;  SUtc  R. 
Marshall  Co.,  51  Miss.  181;  34  Am.  Tax  Cases,  93  U.  S.  575. 
Rep.  668;  St.  Louis,  etc.,  R.  Co.  v.  "Nothing  can  be  more  certain  In 
Loftin,  30  Ark.  603;  Sandusky  City  legal  decision  than  that  the  privileges 
Bank  v.  Wilbor,  7  Ohio  St.  4S1.  and  franchises  of  a  private  corporation 

The  charter  of  a  bank  Is  a  franchise,  .     .     .     may  be  taxed  by  a  state  for  the 

which  is  not  taxable  as  such,  if  a  price  .  support  of  the  state  government.    Au- 

has  been  paid  for  it,  which  the  leglsla-  tborlty  to   that   effect   resides   in   the 

ture  has  accepted  with  the  declaration,  state,  independent  of  the  federal  gov- 
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e-nment."  Society  for  Sav.  v.  Coite, 
6  Wall.  (U.S.)  594- 

In  Minot  v.  Philadelphia,  elc,  R.  Co., 
18  Wall.  [U.  S,)  206,  Field,J.,  said: 
'<  The  state  may  impose  taxes  upon  the 
corporation  as  an  entity  existing  under 
its  laws,  as  well  as  upon  the  capital 
stock  of  the  corporation  or  its  separate 
corporate  property.  And  the  manner 
tn  which  its  value  shall  be  assessed, 
and  the  rate  of  taxation,  however  ar- 
bitrary and  capricious,  are  mere  mat- 
ters of  legislative  discretion." 

In  Western  Unioo  Tel.  Co.f.  Atty. 
Gen'l.  US  U.  S.  SS^.  it  was  held 
that  a  telegraph  company  was  liable  in 
Massachusetts  to  an  excise  upon  its 
capital,  under  Pub.  St.  Massackunrtts, 
ch.  13,  4  54,  notwithstanding  its  accept- 
ance of  the  grant  of  the  United  States, 
under  Rev.  St.  United  States,  k  S^f>l, 
of  the  right  to  use  military  or  post 
roads.  California  v.  Central  Pac.  R, 
Co,  IJ7  U.  S.  I ;  33  Am.  &  Eng,  R. 
Cas.  451;  HomeIns.Co.  i^New  Yorlt, 
134  U.  S.  594;  39  Am.  &  Eng.  Corp. 
Cas.  ii75;  Williams  v.  Rees,  i  Fed. 
Rep.  S39. 

In  Califor-mia,  the  statute  provides 
that  "all  property  "  belonging  to  cor- 
porations, sliall  he  assessed  and  taxed. 
Calif  ornin  Pol.  Code  1885,  ^  3608;  San 

{oae  Gas  Co.  i>.  January,  57  Cal.  614. 
n  Spring  Valley  Watef  Works  v. 
Scholtler,  61  Caf.  69,  it  is  held  that 
thefranctiiaeof  a  water-works  company 
should  lie  valued  for  taxation. 

In  Connecticat,  railroad  corporations 
are  required  to  pay  a  tax  of  one  per 
cent,  on  the  market  value  of  their  stock, 
bonds,  and  funded  and  floating  debt, 
after  deducting  corporate  bonds  held 
In  trust  as  a  sinking  fund.  The^  are 
allowed  a  deduction  for  taxes  paid  on 
corporate  realty,  and  no  other  tax  is 
imposed  on  the  franchise  property  or 
debts.  CoaHeclicat  Gen,  Slat.  1S88,  {J 
3919,  39ao- 

In  Delniuare,  railway  and  steamboat 
companies  may  pay  a  part  of  their 
gross  receipts  in  lieu  of  a  tax  of  ten 
cents  for  each  passenger.  Delaiuare 
Code  1874,  p.  31. 

In  Illinois,  the  franchise  is  asaessed 
by  the  state  board.  Illinois  Rev.  Stat. 
1879.  ch.  110,43;  'POTict  T.  Rockford, 
etc.,  R.  Co.,  76  111.  561 ;  Ottawa  Glass 
Co.  V.  McCaleb,  81  III.  ss6;  Pacific 
Hotel  Co.  I-.  Lieb,83  111.  601;  Union 
Trust  Co.  IF.  Weber,  96  III,  346;  3  Am. 
&  Eng.  R.  Cas.  583, 

In  Indiana,  every  franchise  granted 
to  any  corporation  shall  be  assessed  as 


personal  property.     Indiana  Tax  Law 

1891,  4^5. 

In  Kentucky,  the  value  of  a  franchise 
of  any  corporation,  excepting  railroads 
in  existence  or  in  process  of  construc- 
tion, banks  and  turnpike  companies, 
shall  be  taxable.  Kentucky  Pub.  Acta 
1891,  p.  19, 

In  Louisiana, 
Gas  Light  Co.  • 
31  La.  Ann.  477. 

In  Maryland,  savings  banks  must 
pay  a  franchise  tax  on  one-fourth  of 
one  per  cent,  on  total  deposits,  in  ad- 
dition to  tax  on  real  property.  Mary- 
land Gen,  Laws  i83S,  p.  1336;  Balti- 
more, etc.,  R,  Co.  V.  State,  34  Md.  344; 
21  Wall.  <U.  S.)  456. 

In  Massachusetts,  all  corporations 
except  banks,  are  required  to  pay  a 
franchise  tax  measured  by  the  amount 
of  capital  stock.  Massachusetts  Pub. 
Stat.  1881,  pp.  119,  140,  141.  In  this 
state,  franchises  have  been  held  to  Ije 
taxable  under  the  constitutional  provi- 
sion for  the  taxation  of  "  commodities." 
Portland  Bank  v.  Apthorp,  I3  Mass. 
352;  Atty.  Gen'l  v.  Bay  State  Min. 
Co.,  99  Mass.  148;  96  Am.  Dec.  717; 
Cora.  ».  Lancaster  Sav.  Bank,  113 
Mass,  493;  Gleason  v.  McKay,  134 
Mass.  414. 

In  Nebraska,  "  every  person  end  cor- 
poration shall  pay  a  tax  In  proportion 
to  the  value  of  his,  her,  or  its  property 
franchises."  Nebraska  Constitution  of 
187s,  art.  9,  §  I- 

In   Neiv   yersey,    corporations    pay 
franchise  taxes   proportional   to  gross 
receipts,  premiums,   or   capital  stock.  ' 
Sup.  to  Ne-aj  Jersey  Rev.  1886,  p,  1016. 

In  Netu  yor*,  domestic  corporations 
and  foreign  corporations  doing  busi- 
ness in  the  state,  excepting  aavinn 
banks  and  institutions  for   saving,  lite 


banksand  foreign 


pay 


>  the 


panics, 

manufacturing  com- 
less  in  the  state,  not 
ust  companies,  shall 
by  wajf  of  s 


business  or  franchise,  an  annual 
tax  of  a  quarter  of  a  mill  on  the  par 
value  of  the  stocli  for  each  one  per 
cent,  dividend  declared  during  the 
year,  If  it  be  a  six  per  cent,  dividend 
or  over.  If  less  than  six  per  cent.,  then 
the  tax  is  a  mill-and-a-balf  on  the  ac- 
tual value  of  all  the  shares  of  slock. 
NeTD  Tert  Laws  1881,  ch,  542;  sup- 
pleraented  by  Laws  1882,  ch.  151,  and 
18S5,  ch.  501.  It  has  been  held  by  the 
state  courts  that  these  statutes  do  not 
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violate  any  provlstoD  of  the  constltu-  «  coTpomtioii  which  is  engaged  in  min- 
tionofthe  United  States.  People  i>.  ing  outside  of  the  state,  which  partlallj 
Horn  Silver  Min.  Co..  105  N.  Y.  76;  refines  its  ore  before  bringing  it  into 
iS  Am.  &  Eng.  Corp.  CaB.'iio;  People  the  state,  and  delivers  such  partiallj 
V.  Gold,  etc.,  Tel.  Co.,  9S  N.  Y.  67;  refined  metal  to  the  United  Statei 
People  -u.  Equitable  Trust  Co.,  96  N.  assay  office  in  New  York  city,  is  not  a 
Y.  3S7.  The  Law  of  iSSi  repeals  i,  3,  manufacturing  corporation  within  the 
Laws  1853,  ch.  473,  in  eo  tar  as  that  exception.  People  ii.  Horn  Silver 
enactment  provides  for  the  taxation  of  MIn.  Co.,  105  N.  Y.  76;  iS  Am.  &  Eag. 
corporations  for  state  purposes,  People  Corp.  Cas.  310 ;  aff'd  in  143  U.  S.  305. 
Ti.Gold,etc.,Tel.Co.,98N.Y.68,  n/'f  A  company  engaged  in  collecting, 
33  Hun  (N.Y.)  494;  but  it  does  notoper-  storing,  and  selling  ice.  Is  not  a  manu- 
ale  to  repeal  Laws  1849,  ch.  178,  which  facturiog  corporation  wittun  the  ex- 
enact  license  fees  from  insuranceagents.  ception.  People  v.  Knickerbocker  Ice 
Exempt  Fireman's  Fund  v.  Roome,  29  Co.,  99  N.  Y.  181 ;  9  Am.  &  Eng.  Corp, 
Hun    (N.    Y.)    391,    398.     The  tax  is  Cas.  418. 

levied  upon  the  ^anchise  or  privilege  The   provision   of   the   statute,  that 

of  being  a  corporation  end  doing  busi-  corporations  taxed  under  the  act  shall 

ness  as  such  within  the  state,  and  not  be  exempt  from  other  taxation  for  state 

upon  the  property  of  the  corporation,  purposes,  except  upon  real  estate,  has 

People   V.   Home  Ins,   Co.,  92   N.  Y.  reference  only  to  general  taxes  levied 

328 ;   3  Am.   &    Eng.  Corp.   Cas.  363.  for  state  purposes,  and  does  not  relieve 

See  also  People  v.  Equitable  Trust  Co.,  a  foreign  corporation  from  the  opera- 

96  N.  Y.  387.     It  is  payable  annually,  tion  of  Nevj  York  Laws  1875,  ch.  60, 

not  for  the  past,  but  for  the  future  en-  which  imposes  upon  any  corporation 

jpyment  of  the  franchise.     People  v.  organiied  in  another  state,  the  same  tax 

Albany  Ins.  Co.,92N.Y.458;  I  Am.&  that  such  state  imposes  on  j\'eiv   Yorh 

Eng.  Corp.  Cas.  466,  The  whole  capital  corporations  doing  business  within  its 

of  aforeign  corporation,  and  not  merely  limits.  People  f.  Fire  Assoc.,  93  N.  Y. 

the  capital  employed  witbin  the  state,  311 ;   i   Am.  &   Eng.  Corp.  Cas.  i ;  44 

ie  subject  to  the  tax.     People  v.  Horn  Am.   Rep.   380.      See  also   People   v. 

Silver  Min.  Co.,  loj  N.  Y.  76;  18  Am.  Davenport,   91    N.   Y.  574;    i   Am.  & 

&    Eng.   Corp.    Cas.    110;   People   v.  Eng.   Corp.   Cas.   471;;    Monroe   Sav. 

Equitable  Trust  Co. ,  96  N.  Y.  387.  Bank  z:  Rochesler,  37  N,  Y.  365. 

The  remedy  conferred  by  the  statute  In  North  Carolina,  see  Wilmington, 

upon  the  state  is  not  exclusive;  and,  etc.,  R.  Co.  v.  Com'ra  of  Brunswicl^ 

accordingly,  the  receiver  of  the  prop-  73  N.  Car.  10;  Wilmington   R.  Bridge 

erty  of  an  insolvent  corporation  may  Co.  i'.  New   Hanover,  73   N.  Car.   15; 

.  be  compelled  to  pay  the  tax  out  o(  the  Richmond,  etc.,  R.  Co.  v.  Brogden,  74 

funds  in  his  hands,  by  an  order  of  the  N.  Car.  707 ;   Belo   v.  Foreyth  Co.,  8a 

court,  entered  upon  the  application  of  N.  Car.  417 ;  33  Am.  Rep.  688 ;  Worth 

the   attorney  general.     Central  Trust  t.  Wilmington,  etc.,  R.  Co.,  89  N. Car. 

Co.  r.  New  York  City,  etc.,  R,  Co.,  110  305;   13  Am.  A   Eng.  R.  Cas.  386:  45 

N.Y.35o,«t.y47rtun(N.Y.)   589;  Am.  Rep.  679. 

3S  Am.  &  Eng.  R.  Cas.  9.  In  Pennsylvania,  see    Philadelphia 

A  corporation  organized  under  the  Contributionship,  etc.  i'.  Com.,  98  ^ 

laws  of  another  state,  which  has  ofS-  St.  48 ;  Com.  v.  Standard  Oil  Co^  lot 

cers   in   Nein   Tori,  holds  its   annual  Pa.  St.  127. 

meetings  of  directors  there,  declares  In     Tennessee,   the    franchises    and 

and  paysitsdividends  there,  and  whose  privileges  granted  to  savings  banks  are 

produce  is  all  sent  there  tor  disposal,  taxable  as   personal    proper^.       7V»- 

does  business  within  the  state,  within  nessee  Acts  1889,  p.  i;3. 

the  meaning  of  the  act,  and  is  subject  In  KermoB/,  all  state  taxes  are  raised 

to  taxation,  although  its  mines  should  by  a  tax  on  the  property,  business,  or 

be  in  another  state  and  the  greater  part  corporate  franchises  of  railroad,  insur- 

ot  its  business  transacted  there.     But  ance,    guaranty,     express,     telegraph, 

the  provision  of  section   3,  excepting  telephone,   steamboat,  car  and   trans- 

from  the  operation  of  the  statute,  man-  portation,  sleeping  car,  savings   bank 

ufacturingor  mining  corporations  car-  and  trust  companies,  and  other  corpo- 

rying  on  manufacture,  or  mining  ores  rations.     Acts  1883,  Vermont  Act,  no. 

within  the  state,  applies  only  to  manu-  1;  Acts  1890,  pp.  6, 15.     Railroads, and 

facturing    corporations    carrying    on  steamboat  and  car  transportation  com- 

manutacture  within  the  state.     Hence,  panics,  may  pay  a  pet  cent,  of  the  gtOH 
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laid,  the  only  limitation  upon  the  exercise  of  the  power  to  tax  is 
the  discretion  of  the  legislature.* 

c.  Measurement  of  Franchise  Taxes.* — Franchise  taxes 
may  be  measured  by  dividends ;'  by  the  amount  of  the  capital 
stock  ;*  by  the  extent  of  the  business  transacted  ;*  by  the  net 
earnings;*  by  the   gross  receipts;''  by  the  average  amount   of 

esrningg  In  lieu  of  this  tax.    Acts  1S90,  tlon,  of  the  corporate  propert}',  without 

fVrmos/.pp.  9,  II.     None  of  these  cor-  thereby  making  It  a  propertj  tax.  Pos- 

porations  is  tuxed  locally,  on  property  sesging  the  power  to  impose  a  franchise 

used  In  carrying  on  its  business.     Acts  tax  to  any  amount  It  deems  proper,  the 

1890,  Vermont,  p.  15.  legislature  may  i 


—  A   franchise     by  any  standard   it  pleases.     State  1 
can  □eaBBCEseu  lur  ueneiits  from  public     Maine  Cent.  R.  Co.,  74  Me,  376. 
improvements,  only  when  the  lienefits         I.  JVew  Tork  Rev.  St.  1890,  p.  3011, 


.   e  direct  and  immediate.     Bridgeport  4  335;  People  -u.  Albany  Ins.  Co.,  93 

V.  New  York,  etc.,  R.  Co.,  36  Conn.  N.  Y.  458 ;   1  Am.  &  Eng.  Corp  Cas. 

ass;  4  Am.  Rep. 63.  466;  People  -o.  Home  Ins.  Co.,  92  N. 

LlMi  ivt  FiMteUH  Tax.— A  franchise  Y.  328 ;  3  Am.  &  Eng.  Corp.  Cas,  3631 

tax  is  not  a  lien  on  any  specific  prop-  Phoinli   Iron  Co.  f .  Com.,  59   Pa.  St. 

erty  of  the  corporation,  except  by  ex-  104.     In  this  case  it  was  held  that  a 

press    statutory   provision,    3    Dillon  company  paying  such  a  tax,  and  noue 

Munlc.  Corp.,  4  Sai;  Tompkins  f.  Lit-  specifically  on    dividends,   was   liable 

tie  Rock,  etc.,  R.  Co.,  18  Fed.  Rep.  34S;  under  the  general  law  of  the  state  to  a 

yet  the  state  has  a  paramount  right  to  tax  on  net  earnings.     See  also  infra, 

collect    it    from  the    corporatiou's    re-  this  title.  Dividend  Tax. 

ceiver,  before  be  disposes  of  money  iu  \.  Com.  v.  Lancaster  Sav.  Bank,  133 

his  hands.    Central  Trust  Co.  v.  New  Mass.  495 ;  Carbon  Iron  Co.  v.  Carbon 

York  City,  etc.,  R.  Co.,  110  N.  Y.jjo;  Co.,  39  Pa.  St.  151.     And  see  Farmers' 

35  Am.  &  Eng.  R.  Cas.  9.     In  ItliHoia,  Bank  v.  Com.,  6  Bush   (Kt.)  1S7.     See 

It  is  held  that  iranchisea  are  taxed  as  also  infra,  this  Utie,  Taxability  ofCaf- 

pcrsonal  property,  and  as  such,  the  tax  ital  Stock. 

thereon  does  not  become  a  lien  upon  6.  Com.  f.  Lancaster  Sav,  Bank,  123 

the  real  estate  of  the  owner,  until  the  Mass.  49;. 

collector  charges  It  on  the  real  estate.  t.  In  Philadelphia  Contributlonshlp, 

BeUeville  Nail  Co.  *.  People,  98  111.  etc.  t;.  Com.,  98  Pa.  SL  ^  the  court,  by 

939 ;  Cooper  V.  Corbin,  105  111.  331 ;  13  Sterrett,  J.,  said :  "  Perhaps  no  standard 

Am.  &  Eng,  Corp.  Cas.  394.  or  measure  of  taxation  can  be  adopted 

1.  Mlnot   ».    Philadelphia,   etc.,    R.  that  will  operate  more  justlj-and  equit- 

Cc  18  Well.   (U.  S.)  331 ;  California  ably  than  a  percentum  on  net  earnings 

V.  Pacific  R.  Co.,  137  U.  S.  i ;  33  Am.  or  income."     See  aiso  Huntington  v. 

St  Eng.  R.  Cas.  451.  Central  Pac.  R.  Co.,  3  Sawy.  (U.  S.) 

This  Is  true,  because  iit  those  states  503 ;   State  v.  Central  Pac.  R.  Co.,   10 

having    constitutional    provisions   re-  Nev.  47;  Atlantic,  etc.,  R.  Co.i".  Meck- 

quiriogequailtyin  the  taxation  of  prop-  lenburgCo.,87N.  Car.  139;  Beloi'.  For- 

ertjr,  it  is   unilormlT  held   that  such  sythe  Co.,  83  N.  Car.  415;  33  Am.  Rep. 

provisions  do  not  abridge  or  apply  to  &S;    Richmond,  etc.,  R.  Co.  v.    Ala- 

the  legislative  power  of  indirect  tax-  mance,84N.CHr.  504)7  Am.  &Kng.  R. 

ation  by  taxes  on  franchises,  privileges,  Cas,  339 ;  Wilmington,  elc,  R.  Co.  v, 

trades.andoccupatlons.  CooleyonTai-  Brunswick,  72  N.  Car.  10;   Richmond, 

ation  176,  and  cases  there  cited ;  State  etc.,  R.  Co.  v.   Brogden,   74   N.  Car. 

Board  of  Assessors  v.  Central  R.  Co.,  707.     See  also  infra,  this  title,  Incomt 

4B  N.  J.  L,  146;  Standard  Underground  Tax — JVel  Income. 

Cable  Co.   v.   Mty.    Gen'l,   46   N.   J.  T.  Philadelphia,     etc.,     R.    Co.     v. 

Eq.  370;  19  Am.  St.    Rep,  394.     See  Pennsylvania,   15   Wall.   (U.   S.)  384; 

also  Gleason  v.  McKay,  134  Mass.  434,  State  v.  Philadelphia,  etc.,   R.  Co.,  45 

holding  that  a  franchise  tax  doet   not  Md.  379 ;  34  Am,  Rep.   511 ;   People  t>. 

have  to  be  proportional.  Mayor,  etc.,  of  Brooklyn,  6  Barb.  (N, 

S.  A  franchise  tax  upon  a  corpora-  Y.)  309,     Where  the  corporate  fran- 

tlon  may  be  graduated  or  measured  by  chise  and  property  are  exempt  from 

an  appraisal  of  the  whole,  or  any  por-  taxation,  it  Is  not  competent  to  impose 
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deposits;*  by  the  market  value  of. the  shares,  less  the  value  of  real 
and  personal  property  ;*  by  the  deduction  of  the  aggregate  amount 
of  the  equalized  or  assessed  valuation  of  all  the  tangible  property 
from  the  sum  of  the  market  or  fair  cash  value  of  the  shares  of 
capital  stock  and  the  market  or  fair  cash  value  of  the  debt  (ex- 
clusive of  debt  for  current  expenses) ;'  by  the  amount  of  original 
stock  actually  paid  in  ;*  by  the  market  value  of  the  shares  of 
capital  stock  ;*  by  the  value  of  life-insurance  policies  in  effect;* 
by  the  number  of  tons  of  coal  mined.' 

d.  DiSTlNtJUlSHED  From  Property  Tax. — Necessity  for  the 
difficult  but  important  distinction  between  those  taxes  which  are 
tantamount  to  franchise  taxes  and  those  which  are  tantamountto 
property  taxes  is  frequent.^  No  satisfactory  rule  tor  making  the 
distinction  has  been  established.  The  least  unsatisfactory  is  that 
a  tax  according  to  a  valuation  is  a  tax  on  property,  whereas  a 
tax  imposed  according  to  nominal  value  or  measured  by  some 

6.  MBnufacturera'  Ins.  Co,  v.  Load, 

,        .              ,  ,              ,,  99  Mass.  146. 

In  Iowa,  a  tax  on  railroad  comptuilei  t.  Connecticut  Mut.  L.  Ins.  Co.  c. 
of  one  per  cent,  on  gross  earnings,  one  Com.,  133  Mass.  161.  Such  a  tax  can- 
half  to  be  paid  to  the  state  and  the  not  be  imposed  on  a  co partnerships 
other  half  apportioned  among  the  as  it  has  no  franchise  or  special  privi- 
municipaiities,  was  sustained  in  Du-  lege  to  be  taxed.  Gleason  v.  McKaj, 
buque  v.  Chicago, etc,,  R.  Co.,  47  Iowa  134  Mass,  410. 

196,  and  was  held  applicable  to  unin-  T.  Kittanning  Coal  Co.  v.  Com.,  79 

corporated  owners  of  roads.     See   also  Pa.  St.  100. 

infra,  this  title,   Incomt    TaK^Grois  B,  "  What  is  the  real  significance  of 

Receipts.  the  franchise  tax  ?     Whj  Is  it  desirable 

1.  Com,  V.  People's  Five  Cent  Sav-  that  such  a  hard  and  fast  line  should  be 

ings  Bank,  5  Allen  (Mass.)  418;  Com.  drawn  between  the  property  tax  and  (he 

f.  Lancaster  Savinga  Bank,  113   Mass,  franchise  tax  F     What  Is  the  meaning 

}93;   Coite    v.    Society   for    Sav.,    3J  of  the  distinction  ?    The  answer  is  veij 

:onn.   V}y,afd   in  6  Wall.   (U.   S.)  plain.     In  the  first  place,  according  to 

594.     See  Com.  u.  Provident  Inst,  for  the  constitutions  of  several  of  the  stalet. 

Savings,  13  Allen  (Mass.)  312.  the  taxes  on  property  must  be  unifonn. 

a.  Spring  Valley   Water  Works   t;.  If,  however,  the  corporation  tax  is  held 

Schottier,6i   Cal.  117;  San  Jose  Gas  to  be  a  franchise  tax,  then  there  is  no 

Co,  t'.  January,  _i;7  Cal.  614;  People  v.  necessity  of  such   uniformity  belweeo 

Badlam,    57   Cal.   594.      Substantially  the  tax  on  individuals  and  that  on  cor- 

this  method  was  approved  in  Com.  v.  porations.     Secondly,  according  to  the 

Hamilton  Mfg.  Co.,  12   Allen  (Mass,)  principles  of  our  property  tax,  deduc- 

301;    af^d    In    6   Wall.    (U.   S,)    632.  tlons  are  allowed  for  cerUin  classes  of 

See  also  Com.  v.  Lowell   Gas    Light  exempt    or  extra-territorial    property. 

Co.,  13  Allen  (Mass.)  75,  and  Com.  v.  If  the  tax  is   a  franchise  Ux,  such  ei- 

Cary  Imp.  Co.,  c^  Mass,  ig.  emptions  cannot  be  claimed.     Finally. 

S,  Porter  v.   Rockford,  etc.   Co.,  76  if  the  tax  is  a  franchise  tax,  many  of 

111,561,     This  is  the  Illinois  method,  the  objections  to  double  taxation  would 

and  is  approved   by  the  United  States  be  removed,  as  we  shall  see  In  Ihe  suc- 

Supreme  Court  as  being  as  fair  as  any  ceedlng  essay.     Every  commonwealth 

known   to   it.     Illinois   Railroad   Tax  Imposing  a  franchise  tax  could,  for  in- 

Cases,  92  U,  S.  S75;  Pacific  Hotel  Co.  stance,  assess  the  entire  capital  of  a  cor- 

T.  Lieb,  S3  III.  &01;  Union  Trust  Co,  poration,    although   only  a  very  stubII 

V.  Weber,  96  III.  346;  3  Am.  &   Eng.  portion  might  be  located  or  employed 

R,  Cas,  5S3.  within  the  state.     We  can  hence  read- 

4.  Portland    Bank    v.   Apthorp,   11  ily    understand    the    persistence    with 

Mass.  35Z.  which  the  corporations  seek  to  uphold 
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standard  of  mere  calculation,  as  contrasted  with  valuation,  fixed  by 
the  law  itself,  may  be  a  franchise  tax.'  The  distinction  has  had 
to  be  made  chiefly  in  cases  pertaining  to  the  taxation  of  capital 

stock  and  of  bank  deposits.  If  the  tax  is  found  to  be  in  effect 
a  franchise  tax,  that  is  on  the  corporation  as  such  and  not  on  the 
corporation's  property,  it  clearly  cannot  then  be  complained  of 
on  the  ground  that  the  property  of  the  corporation  is  otherwise 
taxed  or  is  non-taxable.* 

the  dUCinctlon,  i.nd  to  have  the  Imposi-  had  an  undoubted  right,  by  virtue  of 
tiondeclarednot  a  rranchi«e,butaprop-  its  jurisdiction  over  corporationi  or- 
erl^  tax."  Edwin  A.  R.  Seligman,  j  ganized  under  its  laws,  to  levj  such  tax 
Polillcal  Science  Quarterly  443.  upon  their  business  and  privileges, 
L  Com.  V.  Standard  Oil  Co.,  101  Pa.  aside  from  ail  propertv  taxation,  as  in 
St.  117.  The  difficult/  has  resulted  Its  discretion  it  might'  deem  just  and 
largely,  it  i<  thought,  from  the  confusion  proper  in  order  to  provide  revenues  for 
M  to  the  meaning  of  "  capital  stock."  the  state.  Conceding  this,  the  appel- 
See  infra,  this  title,  Dtfinilicn  of  Caf-  lant  claims  that  because  the  legisUture 
ilttl Staci,  "The  usual  and  mostcer-  has  directed  the  amount  o(  this  tax  to 
bUn  test  is  whether  the  tax  Is  upon  the  be  arrived  at  in  a  particular  way,  ('.  «., 
capital  Block,«0>0nr'iie,wlthoutregard  bj  requiring  payment  of  a  percentage 
to  its  value;  or  at  its  assessed  valuation  upon  declared  dividends,  and  because 
in  whatever  it  may  be  Invested.  If  the  such  computation  may  be  based  in  part 
former,  it  is  ■  franchise  tax ;  if  the  lat-  upon  interest  derivable  from  funds  in- 
ter, a  tax  upon  the  property."  State  v.  vested  In  United  Sta/ei  bonds,  such 
Stonewall  Ins.  Co.,  89  Ala.  335.  This  method  necessarily  invalidates  the  tax 
case  held  that  a  tax  on  capital  stock  to  tbeeilentof  dividendsaccnied from 
was  a  property,  not  a  franchise  tax,  and  the  capital  so  invested, 
the  corporation  was  therefore  entitled  "  We  are  unable  to  see  why  this  pre- 
to  deduct,  as  exempt,  such  portion  of  Its  cise  proposition  has  not  been  deter- 
capital  stock  as  was  invc«ted  In  state  mined  adversely  to  the  appellant,  both 
iMndi.  by  this  court  and  by  the  Supreme 
1.  A  leading  case  on  the  distinction  Court  of  the  Uniled  States.  The  ques- 
between  franchise  and  property  taxes,  tion  was  substantially  involved  In  Mon- 
il  People  V.  Home  Ins.  Co.,  gi  N.  Y.  roe  Sav.  Bank  v.  Rochester,  37  N.  Y. 
338;  3  Am.  &  Eng.  Corp.  Cas.  363,  365,  ...  In  Society  for  Sav.  v. 
which  has  l>een  approved  in  134  \J.  S.  Coite,  6  Wall.  {U.  S.)  594;  Provident 
594;  J9  Am.  &  Eng.  Corp.  Cas.  575.  Inst.  v.  Massachusetu,  6  Wall.  (U.  S.) 
The  opinion  of  the  United  Slatei  Su-  61 1 ;  Hamilton  Co.  v.  Massachusetts,  6 
preme  Court  has  been  Interestingly  Wall.  (U.  S.)  633,  the  point  here  in- 
crltidaed  bj  Prof.  Seligman  In  ^  PoTit-  volved  was  also  decided."  The  opinion 
icsl  Science  Quarterly,  445.  The  itat-  quoted  the  language  of  the  United 
ate  In  question  was  yV«w  Tork  Laws,  States  Supreme  Court  in  Provident 
iSSo,  ch.  543,  ^  3,  as  amended  bv  Laws  Inst.  v.  Massachusetts,  6  Wall.  (U.  S.) 
18S1,  ch.  361,  which  provided  that  the  611.  In  that  case,  as  in  Hamilton  Co. 
corporations  subject  to  the  provisions  v.  Massachusetts,  6  Wall.  (U.  SO  63a, 
of  the  act  should  pay  a  tax  upon  cor-  Justices  Chase,  Grier  and  Miller  dis- 
porate  franchises  or  buainesn,  to  be  sented,  holding  the  tax  to  be  on  prop- 
computed  thus;  "  It  the  dividend  or  erty,  and  not  on  the  franchise.  In  the 
dividends   made  or   declared  by  such  Hamilton  Company  case,  Iheir  position 


corporation,  joint-stock  company  or  Ds-  seems  unanswerable,  inasmuch  s 
sociation  during  any  year  ending  with  value  of  the  exempt  bonds  was  r 
the  first  day  of  November,  amount  to     sarily  Included,  with  the  value  of  the 


e  than  six,  per  cent,  upon  the  franchise,  in  the  value  of   the  capital 

par  value  of  the  capital  stock,  then  the  stock.     This  inclusion  was  inevitable, 

tax  to  be  at  the  rate  of  one-quarter  mill  because  machinery   was  the  onlj'  de- 

upon   the  capital   stock   for  each  one  ducted  personalty. 

per  centum  of  dividends  so  made  and  The  Pennsylvania  cases,  referred  to 

declared."    The  court  said  :  "We have  In  the  opinion  in  People  v.  Home  Ins. 

before.eeen  that   the  slate  legislature  Co.,  92  N.  Y.  318;  3  Am.  &  Eng.  Corp. 


>y  Google 


OMM  TAXA  TION  {CORPORA  TE).  HMk  Tu. 

3-  Capital  Stock  Tax — a.  Definition  of  Capital  Stock.— 
The  phrase  "  capital  stock,"  as  used  in  revenue  laws,  means  a 
unit  comprising  the  whole  or  a  part  of  the  property  of  the  cor- 


Cas.  363,  are  affroved  in  Com.  v. 
Standard  Oil  Co.,  101  Pa.  St.  119  (cittd 
with  approval  in  Fox's  Appeal,  113  Pa. 
St,  354;  14  Am.  &  Eng.  Corp.  Caa. 
356).  where  it  was  held  that,  under  the 
application  of  the  test,  the  tax  laid  b; 
4  4,  of  the  PeniDylvania  Act  of  May 
I6t.  186S,  P.  L.  108,  wag  a  propertj, 
not  a  franchise,  tax.  The  section  is  as 
follows:  "The  capital  stock  of  all  com- 
panies   .     .     .     incorporated   by     .     ,     . 


thi9 


alth, 


md  lawfully  doing  business 
In  this  commonwealth,  or  that  may  be 
hereafter  incorporated  ,  .  .  shall 
be  subject  to  and  pay  a  tax  into  the 
treasury  of  the  commonwealth  annu- 
ally, at  the  rate  of  one-half  mill  for 
each  one  per  cent,  of  dividend  made  or 
declared  .  .  .  then  three  mills  upon 
a  valuation  of  the  capital  stock  .  .  . 
made  in  accordance  with  the  provision 
of  the  second  section." 

Among  the  few  statea  that  tax  the 
deposits  of  savings  banks,  the  decisions 
are  almost  uniform  that  the  tax  is  a 
franchise  tax  on  the  corporation,  and 
not  a  tax  on  the  corporation's  property. 
Connecticut,  Maine,  Maryland,  and 
MatsaciHSetts  accept  this  view.  State 
V.  Central  Sav.  Bank,  6;  Md.  290;  Coite 
V.  Society  (or  Savings,  rt  Conn.  173; 
afd  in  6  Wall.  (U.  S. )  S94;  Com. 
V.  Lancaster  Sav.  Bank,  133  Mass.  493; 
Jones  V.  Winship  Sav.  Bank,  66  Me. 
343.  New  Hamfikire  haa  taken  the 
contrary  view.  Bartlett  v.  Carter,  S9 
N.  H.  105. 

See  generally,  on  franchise,  as 


e^i.  New  York, 
3  Slack  (U.  S.)  630;  Providence  Bank 
V.  Billings,  4  Pet.  (U.S.)  514,  discussed 
in  Angell  &  Ames  on  Private  Corpo- 
rations (iithed.),  ^J  465-470,  and  In 
Burroughs  on  Taxation  (ed.  1877), 485; 
People  o.  Com'rs  of  Taxes,  etc..  3  Wall. 
(U.  S.)  300;  First  Nat.  Bank  v.  Ken- 
tucky, 9  Wall.  (U.S.)  3535  Wilming- 
ton, etc.,  R.  Co.  -u.  Reid,  13  Wall.  (U. 
S.)  264;  Minot  V.  Philadelpliia,  etc.,  R. 
Co.,  18  Wall.  (U.  S.)  306;  Illinois  Rail- 
road Tax  Cases,  93  U.  S.  598 ;  Mercan- 
tile Nat.  Bank  f.  Mayor,  etc.,  of  N.  Y., 
Ill  U.  S,  158;  iS  Am.  &  Eng.  Corp. 
Cas.  93.  See  also  Lehigh  Coal,  etc., 
Co.  V.  Northampton  Co.,  8  W.  &  S. 
(Pa.)  334;  Saving  Fund  i>.  Yard,  9  Pa. 


St.  359;  New  York,  etc.,  R.  Co.  r.  Si- 
bin,  36  Pa.  St,  J43 ;  West  Chester  Gw 
Co.  V.  Chester  Co.,  30  Pa,  St.  jii; 
Carbon  Iron  Co.  v.  Carbon  Co.,  39  P«. 
St.  351 ;  Lackawanna  Iron,  etc.,  Co.  r. 
Luzerne  Co.,  43  Pa.  St.  414;  Phcenii 
Iron  Co.  V.  Com.,  59  Pa.  St.  104 ;  Erie 
R.  Co.  V.  Com.,  66  Pa.  SL  84;  5  Am. 
Rep.  351 ;  Lackawanna  Co.  :■.  First  Nat 
Bank,  94  Pa.  St.  32]-  Coatesville  G» 
Co.  V.  Chester  Co.,  97  Pa.  St.  476; 
Philadelphia  Contributionship,  etc.  v. 
Com.,  98  Pa.  St.  48 ;  Bank  of  Utica  v. 
Utica,  4Paige  (N.  Y.l  399;  Peoples, 
Niagara  Co.,  4  Hill(N.Y.)  30;  Farm- 
ers'!,, fc  T.  Co.  V.  Mayor,  etc.,  of  S. 
Y.,  7  Hill  [N.  Y.)  361 ;  British  Com- 
mercial  L.  Ins.  Co.  ;'.  Com'rs  of  Taxes, 
38  How.  Pr.  (N.  Y.)  41 ;  Carpenter  v. 
New  York,  etc,,  R.  Co.,  ;  Abb.  Pr.  (N. 
Y.)  377;  International  L.  Assur.  Soc. 
■V.  Cora'rs  of  Taxes,  aS  Barb.  (N,  Y.) 
318;  Mutual  Ins.  Co.  f.  Erie  Co.,  4  N. 
V.  443;  Bank  of  Commonwealth  v. 
Com'rs  of  Taxes,  33  N.Y.210;  People 
u.  Ferguson,  38  N.  Y.  91 ;  SUte  v.  Al- 
bany F.  Ins.  Co.,  93  N.  Y.  458;  I  Am. 
&  Eng.  Corp.  Cas.  46C;  Drake  v.  Wat- 
son, 4  Day  (Conn.)  37;  Mutual  Ins.  Co. 
V.  Erie  Co.,  4  N.  Y.  448;  New  Haven 
V.  City  Bank,  31  Conn.  106 ;  Osborn  r. 
New  York,  etc.,  R.  Co.,  40  Conn.  491; 
Nichols  *.  New  Haven,  etc,  Co.,  43 
Conn,  105;  Belo  v.  Forsyth  Co.,  83  N. 

Car,  41s;   33  Am.  Rep.  f "> -■- 

City  Bank  v.  The  Asse*" 
16;  King  V.  Patterson,  < 
N.  J.  L.  504;  Mechanics'  Bank  i 
Bridges,  30  N.  1.  L.  113;  State  r, 
Haight,  34  N.  J.  L.  319;  Holly  Springs 
Sav.,  etc,  Co.  v.  Marshall  Co.,  53  Mi«s. 
381  ;  34  Am.  Rep.  668;  State  Bank  r. 
Brackenridge,  7  Blackf.  (Ind.)  395; 
State  v.  Hamilton,  5  Ind.  310;  Floyd 
Co.  V.  New  Albany,  etcK.  Co,  u 
Ind.  570;  Michigan  Cent.  R.  Co.  i>- 
Porter,  17  Ind.  3S>;  Whitney  f.  Madi- 
son, 13  Ind.  331 ;  Illinois  Mut.'lns.  Co.  v. 
Peoria,  29  III.  t8o;  Chicago, etc.,  R.  Co. 


etc.,  R.  Co.  I'.  Raymond. 97  III.  : 
Am.  iS  Eng.  R.  Cas.  663;  Farmer^ 
Bank  r^  Com.,  6  Bush  {  Kj.)  i  i^  \  Fra- 
ler  V.  Seebern,  15  Ohio  St  614:  Bibb 
Co.  T.  Central  R.  Co.,  ^  Ga.  646; 
Gordon  T'.  Mayor,  etc.,  of  Baltimore.  J 
GUI  (Md.)  331;  Com.  v.  People's  Five 
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poration.^  There  is  no  uniformity  in  the  decisions  as  to  the 
amount  or  character  of  the  property  comprised  in  the  unit.     The 

Cents  Sav.  Bank,  5  Allen  (Mass.)  418;  or  property,  or  both ;  while  that  of  the 
Com.  V.  Lowell  Gaa  Light  Co.,  11  Al-  Khareholders  is  reprcsenlative,  not 
len  (MaBS.J  75;  Com.  v,  Carv  Imp.  Co.,  merely  of  that  existing  and  tangible 
98  Mass.  ig;  Com.  v.  Berkihire  L.  Ins.  capital,  but  also  of  surplus,  of  dividend- 
Co.,  98  Mass.  28;  Manufacturers'  Ins.  earning  power,  of  franchise  and  the 
Co.  I'.  Loud,  99  Mass.  1*6.  good  will  of  an  established  and  pros- 

I.  See    Capital,    vol.    2,     p.    727;  perous  business.    The  capital  stock  of 

Stock,  vol.  13,  p.  s86.  the  company  is  owned  and  held  by  the 

The  following  discrimination  is  from  company  in  !ti  corporate  character; 
the  note  following  State  Bank  of  Vir-  the  capital  stock  of  the  aharehoidera 
ginfa  T'.  City  of  Richmond,  79  Va.  113;  they  own  and  hold  in  different  propor- 
)  I  Am.  &  Eng.  Corp.  Cas.  644 ;  "  The  tions  as  indliri duals.  The  one  belongs 
phrase  'capital  stock'  or  'capital,'  as  to  the  corporation;  the  other  to  the 
used  in  revenue  laws,  has  a  meaning  corporators.  The  franchise  of  the 
quite  distinct  from  its  technical  mean-  company,  which  may  be  deemed  its 
Ingof 'thesum  of  alt  the  rights  and  business  opportunity  and  capacity,  is 
duties  of  its  stockholders.'  (Lowell,  the  property  of  the  corporation,  but 
Transfer  of  Stock,  p.  ^.)  In  Its  strict  constitutes  no  part  or  element  of  its 
technical  sense  the  phrase  stands  for  capital  stock;  while  the  same  franchise 
two  intangible  things ;  first,  the  right  does  enter  into  and  form  part,  and  a 
of  the  company  to  compel  all  stock-  very  essential  part,  of  the  shareholder's 
holders  to  contribute  to  the  corporate  capital  stock.  While  the  nominal  or 
fund,  and,  second,  the  combined  right  par  value  of  the  capital  stock  and  of 
of  all  the  stockholders  against  the  the  share  stock  are  the  same,  the  ac- 
company to  the  profits  of  the  corpora-  tual  value  is  often  widely  different.  The 
tion  and  to  its  property  on  dissolution,  capital  stock  of  the  company  may  be 
The  phrase  as  employed  in  revenue  wholly  in  cash  or  in  property,  or  both, 
Uws  seldom  If  ever  has  this  meaning,  which  may  be  counted  and  valued.  It 
It  is  generally,  perhaps  always,  losed  may  have  in  addition  a  surplus,  con- 
to  Include  the  whole  or  a  part  of  the  slsting  of  some  accumulated  and  re- 
property,  assets,  or  estate  of  the  corpo-  served  fund,  or  of  undivided  profits, 
ration,  taken  collectively  or  as  a  unit,  or  both ;  but  that  aurplus  is  no  part  of 
This  use  of  the  phrase  '  capital  stock,'  the  company's  capital  stock,  and,  there- 
or  '  capital,'  arose  from  confounding  fore.  Is  not  Itself  capital  stock.  The 
the  funds  collected  from  stockholders,  capital  cannot  be  divided  and  distrib- 
or  the  property  In  which  such  funds  uted ;  the  surplus  may  be.  But  that 
were  invested,  with  the  obligation  on  surplus  does  enter  Into  and  form  part 
the  part  of  the  stockholders  to  pay  or  of  the  share  stock,  for  that  represents 
contribute  the  funds.  The  phrase  nav-  and  absorbs  Into  Its  own  value  surplus 
Ing  been  used  to  designate  the  property  as  well  as  capital,  and  the  franchise  in 
representing  the  capital  when  paid  up,  addition ;  so  that  the  property  of  every 
came  to  be  used  to  include  sometimes  company  may  consist  of  three  separate 
more  and  sometimes  less  than  this  and  dlstmcl  things,  which  are  its  cap - 
property.  ...  It  is  thought  that  ital  stock,  its  surplus,  and  itsirancbise; 
this  distinction  of  capital  stock  as  a  but  these  three  things,  several  in  the 
third  kind  of  property,  distinct  from  ownership  of  the  company,  are  united 
the  franchise  and  other  corporate  prop-  in  the  ownership  of  the  shareholders. 
erty,  is  erroneous.  Capital  stock  is  a  The  share  stock  covers,  embraces,  rep- 
mere  phrase  used  to  designate  as  a  unit  resents  all  three  In  their  totality ;  for 
or  collectively  more  or  less  of  the  cor-  It  Is  a  business  photograph  of  all  the 
porate  property,"  corporate  possessions  and  possibilities. 

In  People  v.  Coleman,  126  N.  Y.  437,  A  company  also  may  have  no  surplus, 
the  court,  by  Finch,  J.,  said:  "Now,  It  but,  on  the  contrary,  a  deficiency 
Is  certain  that  the  two  things  are  which  works  an  Impairment  of  its  cap- 
neither  Identical  iK>r  equivalents.  The  ital  stock.  Its  actual  value  is  then  less 
capltalstockofacompanyisone  thing;  than  its  nominal  or  par  value,  while 
that  of  the  shareholders  is  another  and  a  vet  the  share  stock,  strengthened  by 
different  thing.  That  of  the  company  hope  of  the  future  and  the  support  of 
Is  simply  its  capital,  existing  In  money  earnings,  maybe  worth  Its  par,  or  even 
689 
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more.  And  thus  the  two  thing:^,  the  i.  e.,  the  par  value,  of  the  capital  stock. 
company's  capital  stock  and  the  share-  Yet  manifestly,  where  the  market  value 
holder's  capital  stock,  are  essentially  of  the  stock  may  be  double  or  half  the 
and  in  every  material  respect  different,  par  value,  it  cannot  be  maintained  that 
They  differ  in  their  character,  in  their  the  latter  is  identical  with  or  an  index 
elements,  in  their  ownership,  and  In  to  the  value  of  the  proper!}-.  In  no 
their  value.  How  important  and  vital  sense  can  capital  stock  at  its  par  value 
the  difference  is,becameevident  in  the  be  declared  equivalent  to  the  whole 
effort  by  the  state  authorities  to  tax  the  property.  But  even  if  we  lake  the 
properly  of  Ihe  national  banks.  The  market  value  of  the  stock,  we  are  not 
effort  failed,  and  yet  the  share  stock  In  in  a  much  better  condition.  For  many 
the  ownership  of  individuals  was  held  ot  our  corporations,  especially  rail- 
to  be  taxable  as  agalnit  them.  The  roads,  are  created  on  the  proceeds  of 
corporation  and  its  property  were  the  bonds.  In  such  cases,  although  the 
shielded,  but  the  shareholders  and  property  may  be  very  great,  the  prof- 
their  property  were  taxed."  its  are  devoted   mainly  to  meetEne  the 

Capital  stock  "  is  usually  the  repre-  interest  on  the  bonded  debt.  There 
sentative  of  the  property  of  tbe  corpo-  may  be  no  dividends,  and  the  value  of 
ration,  and  the  property  of  the  corpo-  the  stock  therefore  may  beveryslight; 
ration  is  the  representative  of  the  jet  the  property  which  produces  these 
capital  stock,  and  (or  purposes  of  tax-  profits  may  be  enormous.  Evidently 
ation  it  is  represented  by  whatever  it  the  capital  stock  and  the  whole  prop- 
la  invested  fn."  t  Deaty  on  Taia-  erty  are  not  identical.  But  we  may  go 
tion,p.3Si.  However,  the  value  of  the  still  farther.  Even  in  the  case  of  cor- 
CBpital  stock  is  not  necessarily  equlva-  poratlons  which  have  no  bonded  debt,  if 
lent  to  the  valueof  theproperty.  "The  the  property  does  not  pay  good  divl- 
market  value  of  the  shares  of  a  corpo-  dends,  the  capital  stock  even  at  its 
ration,"  etc.,  does  not  necessarily  indi-  market  value  Is  no  index  of  the  prop- 
cate  the  actual  value  or  amount  of  erty.  A  model-dwelling  company  may 
property  which  a  corporation  may  own,  have  property  worth  a  million  dollars; 
The  price  forwblcb  all  the  ehareswould  yet,  il  it  is  so  managed  as  to  pay  no 
■ell  may  greatly  exceed  the  aggregate  dividends,  the  stock  will  sell  in  the 
of  the  'corporate  property,  or  it  may  market  for  a  very  small  sum.  The  value 
fall  very  far  short  of  it.  Undoubtedly  of  this  depreciated  stock  is  evidently 
the  amount  of  property  belonging  to  a  not  the  same  as  that  on  the  company's 
corporation  is  one  of  the  considerations  real  property.  Ther  are  not  inters 
which  enter  Into  the  market  value  of  changeable  terms.  Thus  from  what- 
the  shares;  but  such  market  value  also  ever  point  of  view  we  regard  it,  capi- 
embraces  other  essential  elements.  It  tal  stock,  economically  speaking,  is  not 
Is  not  made  up  solely  by  the  valuation  identical  with  the  corporate  property, 
or  estimate  which  may  be  put  on  the  A  tax  on  capital  stock  is  not  a  tax  on 
corporate  property,  but  it  also  includes  the  whole  property."  Edwin  A.  R. 
the  profits  and  gains  which  have  at-  Seligman,  5  Political  Science Qiiarter- 
tended  its   operations,  the  prospect  of  ly,  438. 

its  future  success,  the  nature  and  ex-  "OApiUlStookSmplorwllnUM Btkta." 

tent  of  its  corporate  rights  and  prlvl-  — Under  a  statute  prescribing  as  Ihe 

leges,  and   the  skill  and  ability  with  basisoftaxationof foreigncorporatlons 

which  its  business  Is  managed.  In  other  "the  amount  of  capital  stock  employed 

words.  It  is  the  estimate  put  on   the  in  this  state,"  the  value  of  all  goods  on 

potentiality  of  a  corporation,  on  Its  ca-  hand,  and  property  and  money  on  de- 

pacily  to  avail  itself  profitably  of  the  posit  and  employed  in  business,  in  the 

franchise,  and  on  the  mode  In  which  it  state,  may  enter  into  the  calculation  o( 

uses  its  privileges  as  a  corporate  body,  the  amount,  but  not   sales    made   by 

which   materially  influence  and  often     ' "--'-  ■--  -' "---  '-  "-- 

control  its  marketvalue.  Com,  f,  Ham- 
ilton Mfg.  Co.,  13  Allen  (Mass.)  303.  dellvt 

"  From  the  economic  point  of  view,  in  anotlier  state.     People   v.  Wemplt^ 

capital  stock  Is  not  necessarily  identi-  133  N.   Y.   313,   revfrsing  16    N.   Y. 

cal  with  the  property  of  a  corporation.  Supp.  601. 

In  the  first  place  there  Is  the  question  Oapltal  Stock— Shuaa  of  Stock.— In 

of  the  market  or  par  value  of  the  stock,  Statev,HDme  Ins.  Co,  (Tenn,  1892), 

Some  of  the  commonwealths,  as   we  19  S.  W,  Rep.   1042,  it  was   held  that 

know,  tax  corporations  on  the  amount,  when    the   charter  of   a   corporation 


>y  Google 


0>ftui  TAXA  TION  (CORPORATE).  suak  T«. 

phrase  has  been  defined  as  the  property  of  the  corporation  exclu- 
sive of  its  surplus  and  franchise  ;■  as  "  another  property  "  than  the 
franchise  ;*  as  all  the  property,  tangible  and  intangible,  including 
the  franchise  ;*  as  the  money  or  property  put  into  the  corporate 
fund  by  subscribers  ;*  as  not  only  stock  subscriptions,  but  all  the 
actual  tangible  property  ;*  as  the  aggregate  of  the  sum  subscribed 
and  paid  in,  or  secured  to  be  paid  in,  by  the  shareholders,  with 
the  addition  of  all  gains  or  profits  realized  in  the  use  and  invest- 
ment of  those  sums,  or,  if  losses  have  been  incurred,  then  it  is 
the  residue  after  deducting  such  losses;*  and  as  the  money  paid 
or  authorized  or  required  to  be  paid  in  as  the  basis  of  the  busi- 
ness of  a  bank,  and  the  means  of  conducting  its  operations.' 

b.  Taxability  of  Capital  Stock. — Capital  stock  is  taxable 
to  the  corporation,*  and  in  many  of  the  states  is  taxed   after 

provides  that  there  shall  be  ■  certain  Forsyth  Co.,  3i  N.  Car.  415;  33  Am. 

state   tax  "on  the  amount  of    capital  Rep.  688. 

stock  actuallj' paid."  it*  capital   stock  1.  People  f,  Coleman,  126  N.  Y.  437, 

U   exempt  from   further  taxation,  but  Barplni  Proflta. — A  corporatioD   tax- 

an   aii   valorem   tax   maj  be   imposed  able  on  its  capital  is.not  taxable  for  its 

upon  its  shares  oE  stock.  surplus  profits  remaining  ctii4)and  and 

See  genernlty,  as  to  meaning,  in  rev-  undivided.      Sun    Mut,    Xns.    Co.     v. 

enuelavFB,  of  the  phrase  "capital  stock,"  Mayor,  etc.,  of  N,  Y.,  8  Barb.  (N.  Y.) 

San  Franciscoi'.  Mackey,  21  Fed.  Rep.  414;  Mutual  Ins.  Co.  v.  Erie  Co.,  4  N. 

C19;  People  V.  Badlam,  57  Cal.  594;  Y .  447 ;  People  i>.  Board  of  AssesBors, 

Coatesville  Gas  Co.  t..  Chester  Co,  •f]  16  Hun  (N.  Y.)  oS ;  People  v.  Niagara 

Pa.  St.  476;  Hannibal,  etc.,  R.  Co.  v.  Co.,  4  Hill  (N,  Y.)  20;  People  v.  New 

Sbacklett,30  Mo.js^;  Savings  Banlcu.  York,  iS  Wend.  (N.  Y.J  605. 

New  London,  »o  Conn.  117;  Bridge-  a.  Gordon  v.  Appeal  Tax  Court,  3 

f,rt    T/.   Bishop,  33   Conn.   187;   Toll  How.  (U.  S.)  153. 

ridge   Co,   v.   Osborn,   35   Conn.   7;  S.  Porter  t.  Rockford,  etc.,  R.  Co., 

Rome  R.  Co. i;.  Rome,  1408.375;  Au-  76111.  s^' ;  Pacific  Hotel  Co.  v.  Lieb, 

fusta  I'.  Georgia  R.,  etc.,  Co.,  16  Ga.  83  111.  610;  New  Haven  v.  City  Bank, 

51;  Conwell  V.  Connersville,  15  Ind.  31  Conn.  109. 

150;  Bangor,  etc.,  B.  Co.  1-.  Harris,  3 1  4.  San   Francisco  v.  Spring  Valley 

Me.  533;  Cumberland  Marine  R.  Co.  Water  Works,  54  Cal.  575. 

o.    Portland,  37  Me.  444;   Gordon   v.  B,  State   v.   Hamilton,    %   Ind.   317; 

Ha^or,  etc.,  of  Baltimore,  5  Gill  fMd.)  Floyd  Co.  v.  New  Albany,  etc.,  R.  Co., 

131  ;  Mayor, etc., of  Baltimore  v.  Baiti-  II  Ind.  570;  McKaoe  v.  State,  11   Ind. 

more,  etc.,  R.  Co.,  6  Gill  (Md.)   288;  195;   Michigan   Cent.   R.  Co.  v.  Por- 

48  Am.  Dec.  531;  Tax  Cases  of  1841,  ter,    17   Ind.   3S4;  Louisville,  etc.,  R. 

II  Gill&  J.  (Md.)  117;  Middlesex  R.  Co.    v.   State,   ij   Ind.    181;    87   Am. 

Co.   -v.   Charlestown,  8  Allen  (Mass)  Dec.  358;  Whitesell  v.   Northampton 

330;  Salem  Iron  Factory  v.  Danverg,  Co.,  49  Pa.  St,  526;   Slate  v.  Branin, 

10  Mass,  515  ;  Amesbury  Woolen,  etc.,  33  N.  J.   L,  484, 

MTg-  Co.v.  Amesbury,  17  Mass.  461;  6.  People  v.  Com'rs  of  Taxes,  etc., 

Boston,   etc..   Glass  Co,  v.  Boston,   4  33  N.  Y.  319.  Undivided  surplus  earn - 

Met-  (Mass.)  181 ;  Boston  Water  Power  ings  were  held   not  to  be  included  in 

Co-    I'.   Boston,  9   Met.   (Mass.)    199;  capital   by   the  court   in   Mechanics', 

Mutual  Ins.  Co.  i^.  Erie  Co.,  4  N.  Y.  etc..   Bank   i:   Townsend,   5    Blatchf. 

+42;   Smith  IP.  Exeter.  37  N.   II.   556;  (U.  S.)  315. 

Fitchburg  R.  Co.  v.  Prescotl,  47  N.'H.  7.  Farringfon  -a.  Tennessee,  95  U.  S. 

6j;  Bank  of  Cape  Fear  v.  Edwards,  j  686;    People   v.    Com'ra    of  Taxes,   1 

Ired.  (N,  Car.)  516;  New  Orleans  Gas  Wall.  (U.  S.)  208;  Jones  v.   Davis,  35 

Light  Co.  t'.  Board  of  Assessors,  31  La.  Ohio  St.  477. 

Ann.  477;  Chicago,  etc.,  R.  Co.  x    ""  ~    "    '"  '  " 
ers,  88  III.  314;  Qjiincy  R.  Bride 

V.   Adams   Co.,   88   III.   621;    Belo  v.  etc.,  R."  CiT.'iS  Wall.  (U.  S.)  3o6flIli- 
35  C.  of  L.— 41                        641 
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various   methods.'      No   lien  for    capital  stock  taxes   attaches 

nofs  Railroad  Tax  Cases,  93   U.  S.  578;  117  Pa.  St.  265;  Com.  v.  Erie  R.  Co.,  98 

Gloucester  Ferry  Co.  v.  Pennsylvania,  Pa.  St.  IJ7  ;  McKeen  v.  Northampton 

114  U.  S.  J09;   13    Am.    &    EnK.  Corp.  Counlj,  49   Pa.    St.   519;    Whitesell  v. 

Cm.  356;  Western   Union  TeL   Co.  p.  Northampton  County,  49PB.  SL  516; 

Attj.  Gen'l,   125  U.   S.  551 ;  Mohawk,  Kanuu  MuL  L.  Assoc,  v.  Hill,  ji  Kan. 

etc.,  R.  Co.  w.  Ciute,  4   Paige  (N.  Y.)  636;  People  *.Ta»  Coni'r«,i8  Hun  (K. 

384;  Oswego  Starch  Factory  v.  Dollo-  Y.)  361 ;   People  v.  Home  Ins.  Co..  39 

way,  31  N.  Y.449;  People  v.  Com'r  of  Gal.  533;   Maltby  v.  Reading,  etc.,  R. 

Taxes,  33  N.  Y.  191;  Bank  of  Republic  Co.,   p   Pa,   St.   140;    Life   Assoc,  of 

V.  Hamilton  Co.,  31  III.   54;   People  v.  America    v.    Board   of    Asseuors,   49 

Bradley,  39  III.   144;  Porter  v.  Rock-  Mo.  jii. 

ford,  etc.,  R.  Co..  76  III.  c6i ;  Ottawa  1.  In   Alabama   and   Ntbraika,  the 

Glass  Co.  V.  McCaleb,  81  111.  556;  New  capital  stock  not  invested  in  proper^ 

Orleans  City  Gas  Light  Co.  v.  Board  otherwise  listed,  is  taxed   against  the 

of  Aasessora,  31  La.  Ann.  475.  corporation  at  its  market  value.     Ala- 

When  a  corporation  Is  organized  In  bama  Civil  Code,  1887, 1,  453  (8),  478; 

a  state,  its  caplMt   stock  Is  taxable  in  Nrbraska     Comp.      Stat.     18S7,     pp. 

that  state,  though  the  owners  are  iion-  590,  591. 

reridents.     Faiton  i>.  McCosh,  13  Iowa  In  .^p/divdre,  a  tax  of  one-half  of  one 
per  cent,  of  the  cash  value  of  the  capi- 

Cspltal  stock  may  be  taxed    as  to  tal  stock  Is  assessed  against  (be  corpo- 

amount,  by  a  prior  act,  and  as  to  the  ration,   in   addition   to   specific    tue* 

rate,  by  a  subsequent  act,  and  the  latter  on  property,  and  a  tax   on   camingt. 

la  not  a  repeal  of  the  former.     Com.  v.  Delanare  (Jode  1874,  p.  43. 

Erie  R.  Co.,9S  Pa.  St.  137.  In  Georgia,  all  corporations  except- 

Taxation  of  the  excess  In  value  of  Ing  banks,  where  there  is  not  a  differ- 

the  capital  stock  of  a  corporation,  over  ent   mode  of    taxation   specially   pre- 

that  of  its  tangible  property  subjected  scribed,  pay  the  same   rate  per   cent, 

to  taxation,  is  not  prohibited  by  a  statu-  u^n  the  whole  amount  of  their  capital 

tory  provision  that  when  the  tangible  stock  paid  in,  as  Is  levied  on  other  cap- 

propertv  of  a  corporation  is  listed  and  iul.     Georgia  Code  i88j,  f  816. 

ecBessetl  for  taxation,  its  shares  of  cepi-  In  Illinois,  the  capital  stock  of  all 

tal  stock  shall  not  be.   Hyland  v.  Cen-  corporations  incorporated  Iw  the  state 

tral  Iron,  etc.,  Co.,  139  Ind.  68.  is  assessed  at  its  value,  including  the 

DMltion    ot  Andltor-Oanaral — Ptnn-  franchise  less  the  assessed  value  of  its 

lylvania. — As  to  the  power  of  the  Au-  tangible  property,     fllinois  Rev.  Stat. 

ditor-Generai  and  State  Treasurer  to  1889,  ch.  i3o,  ^  i,  3.    This  law,  which 

correct  the  decision  of  their  predeces-  furtlier  provides  that  the  capital  stock 

sors,  that  a  corporation  is  not  liable,  of  certain  classes  of  corporations  shall 

under  its  charter,  to  a  tax  on  its  capi-  be  assessed  by  the  state  board  of  equal- 

ta!   stock,  see   Com.    u.   Pennsylvania  iiation  and  of  other  corporations,  by 

Co.,  145  Pa.  St.  ]66.  the  local   assessors,  is   not  In  conflict 

Panonal  Prapwlr.— Capital  stock  is  with  Illinois  Const.,  art.  9,  4  i,  which 

personal  property,  and  taxable  as  such,  empowers  the  legislature  to  tax  "  per- 

St.  Charles  Street  R.  Co.  v.  Assesson,  sons  or  corporations  owning  or  using 


Ca; 


X.! 


La.  Ann.  853;  Louisiana  OH  Co.  v,    franchlsesorprivileges,  insuch  ir 
34  La.   Ann.  618;   State  v.    as   it  shall  direct  by  general  law. 


IH.J.S7; 


Sterling  Gas.  Co.  v.  HIgby,  134 
7;  33  Am.&Eng.Corp.Cfaa.348; 
a  Gas  Light,  etc.,  Co.  v.  People 


46]  \  Jones  V.  Davis,  35  Ohio  St.  474 ;  Ottawa  Gas  Lieht,  etc.,  Co.  v 

Sute  ti.  Morgan,  108  111.  336;  Quincey  (111.  1891),  37  N.  E.  Rep.  914. 

R.  Bridge  Co.   v.  Adams  Co.,  88  III.  In  Indiana,  corporations  not   taxed 

615 ;  State  Bank  v.  Richmond,  79  Va.  by   special   provisions  of   the  statute, 

113;  People  V.  Brooklyn  Assessors,  16  are   taxed   on   all   property,  Including 

Hun  (N.  Y.)  196;  Whlttaker  v.  Brooks  franchisee  and  excess  of  capiUl  stock 

(Ky.  1890),  13  S.  W,  Rep.  jss;  U.  S.  v.  over  property  otherwise  taxed.     Indi- 

Marquette,  etc.,  R.  Co.,  17  Fed.  Rep.  ana  Acts  1891,  p.  303,  4  13- 

719;  State  V.   Horn  baker,  41   N.J.  L.  In  Kansas,  the  capital  stock  of  cor- 

J19;  Watson's  Ford  Bridge  Co.  v.  Com.,  poratlona  is  assessed  at  ita  true  value 
642 
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to  tbc  realty  of  the  taxed  corporation.'  As  elsewhere  explained 
in  this  article,  the  tax,  if  laid  on  the  capital  stock  at  its  par  value, 
is  generally  held  to  be  in  effect  a  chaise  on  the  franchise ;  if  laid 
on  the  capital  stock  at  an  assessed  value,  it  is  a  property  tax* 
If  it  appears  that  the  latter  has  been  laid,  exemption  must  be 

made  of  so  much  of  the  capital  stock  as  is  invested  in  non-tax> 
able  property.* 

it)  money,  Icsb  the  value  of  corporate  Gen.  Stat.  1885,  f  loSt;  Arkansas  Rev. 

realty   and    penonalty   in    the    lUte.  Stat  1S84,  %  J5S5. 

Kamas  Gen.  Stat.  18S9,  4  6S58.  la  Oregon,  corporations   are   taxed 

In   Michigan,  the   capital   stock   of  on  luch  part  of  their  capital  stock  ss  is 

corporation!  shall  not  be  taxed  as  such,  liable  to  taxation  and  is  not  Invested 

Michigan  Acts  1891,  p.  173.  in  real  estate.    Oregon  Gen.  Stat.  1887, 

In  ^inneJ-cfii,  the  capital  stock  and  42731. 

[ranchises  of  corporations,  except   as  In   Peumsylvania,   all    corporations 

otheririse  provided,  shall  be  listed  for  eiceptlng   manufscturino;    companies, 

taxation  where  the  principal  office  of  paj  a  tax  on  their  capit^  stock,  vary- 

tlie  corporation  is  located.     Minnesota  Ing  from  three  mills  on  each  |i  of  the 

Stat.  I^!,  4  1433.  actual  value  of  the  capital  stock  of  In- 

In     Miuissiffi,     corporations    are  surence  companies  to  eight  mills  on 

taxed  on  their  capital   stock   at  their  each  $1  of  the  par  value  of  shares  in 

principal   place  of  business,     Missii-  banks.      Pennsylvama   Laws   1891,  p. 

$iffi  Rev.  Code,  i,  473.  338, 44  JI-J5. 

In  Missouri,  capital  stock  is  taxed  as  In  South  Carolina,  corporations  are 
personalty.  Missouri  Rev.  Stat.  1889,  taxed  on  their  capital  stock  in  propor- 
^7510.  Stock  in  banks  snd  insurance  tion  to  theamountof  tangibleproperty 
companies  is  not  taxed  to  the  owner,  which  they  have  In  the  state,  repre- 
but  is  returned  by  the  president  of  the  eentitig  that  capital.  South  Carolina 
company.  Missouri  Acts  1891,  p,  195.  Gen.  Stat.  iB8a,  4  194. 
Not  only  the  original,  but  also  the  sub-  In  yermont,  the  statute  taxing  the 
sequentfy  acquired,  capital  stock  of  a  capital  stock  of  corporations,  allows 
corporation,  is  liable  to  taxation.  St.  for  the  exemption  of  so  much  thereof 
Louis  Mut,  Ins.  Co.  v.  Charles,  47  as  mav  be  Invested  in  property  other- 
Mo.  461.  wise    taxed.      Vermont   Rev.   Laws,  * 

In  A'civ  ytriey,  manufacturing,  min-  388.    And  when  the  stock  of  a  corpora- 

Ing,  etc.,  corporations,  organized  under  tlon  does  not  exceed  in  value  the  prop- 

the  Act  of   April  7th,  [^5,  are  taxed  erty  which  it  represents,  all  of  which 

on    their   capital    stock   at   its   actual  Is  assessed  to  thecorporation.it  should 

value,  and  on  their  surplus.     Sup.  to  not    be   assessed   to   the   stockholders 

New  "Jersey  Rev.  1886,  p.  161.  under  the  provisions  of  the  Vermont 

In    New    Tork,   the   capital   stock,  statute    providing   for   the   deduction 

and  surplus  exceeding  ten  per  cent,  of  from  the  value  of  the  stock,  of  the  value 

the  capital,  leas  the  value  of  the  real  of  the  real  and  personal  property  of 

estate   and   shares   of    stock    actually  the   corporation    represented  by   the 

owned   by   the   corporation    in   other  stock,  and  itself  taxed.  Wlllard  i>.  Pike, 

corporations   paying  s  tax  on  capital  59  Vt.  303. 

in  the   state.  Is  assessed  at  Its  actual  1.  Cooper  v.  Corbin,  105  III.  314;  13 

value,  and  Is  taxed  in  the  same  manner  Am.   &    Eng.   Corp.   Cas.    394.     The 

as  other  personal   and  real  property,  capital  slock  tax  becomes  a  Hen  on  the 

New  Tori  Rev,  Stat.  1S89  (Blrdseye),  corporation's  personalty  only  from  the 

p.  3954,  4  19.  issue  ol  the  warrant  for  its  collection. 

In  Nebraska,  the  capital  stock  of  all  Saup  -o.  Morgan,  108  III.  316. 
domestic  corporations  Is  assessed  for  3.  See siifra.tiilstitie, Distinguished 
taxation  at  the  market  value  of  all  the  from  Proferty  Tax. 
shares  of  stock,  less  the  aieessed  value  S.  As  to  federal  securities,  see  Peo- 
of  the  real  and  personal  property  pie  v.  Com'rsof  Taxes,  etc.,  i  Wall.  (U. 
otherwise  taxed.  Nebraska  Coai^.Bttt.  S.)  3oo;  Bank  of  Commerce  v.  New 
t887,  pp.  590,591.  York,  3  Black  (U.S.)  63o;  Monograph- 
In  Nevada  and  Arkansas,  capital  Ic  note,  People  -o.  Com'rs  of  Taxes,  3 
stock  is  taxed  as  personalty.     Nevada  Am.  L.  Reg.  558;  Maguiref.  Board  of 
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c.  Capital  Stock  of  Interstate  Corporations. — A  cor- 
poration chartered  by  two  states  is  taxable  on  its  capital  stock  in 
each.*  Farther,  a  state  may  tax  such  proportion  of  the  whole 
capital  stock  of  a  foreign  sleeping  car  company  as  the  number  of 
miles  over  which  its  cars  are  operated  within  the  state  bears  to 
the  whole  number  of  miles  over  which  its  cars  are  operated, 
though  such  cars  run  into,  through  and  out  of  the  state.* 

d.  Valuation  of  Capital  Stock. — The  market  value  of  the 
shares  of  stock  does  not  alone  furnish  a  proper  basis  for  the  valu- 
ation of  the  capital  stock.'  It  may  be  considered,  as  may  the 
indebtedness  and  the  general  condition  of  the  corporation.* 


this  decUion  Bradley,  Field  and  Har- 
lan, JJ.,  diseented,  contending  that  it 
wag  inconUBtent  with  the  Cage  of  State 
Freight  Tai,  15  Wall,  (U.  S.)  332. 

Wliere  a  part  of  the  capita]  stock  of 
a  domestic  corporation  represent*  the 
value  of  a  leasehold  interest  in  a  rail- 
road entirely  without  the  stale,  the 
amount  thereof  should  be  deducted,  in 
coinputing  the  valuation  of  the  capital 
stock,  as  a  basis  for  taxation.    Com.  i>. 


Revenue,  71  Ala,  401;  6  Am.  &  Eng. 
Corp.  Cag.  45Z  ;  Weston  v.  Charleston, 
3  Pet,  (U.S.)  449;  People  t:  Com'raof 
Taies,  etc.,  3  Black  {U.  S.)  6ao ;  Peo- 
ple V.  Com'rs  of  Taxes,  etc.,  »  Wall. 
<U.  S.)  300;  Whitney  :■.  Madison,  33 
Ind.  331,  Ab  to  slate  bonds,  see  State 
■V.  Stonewall  Ins.  Co.,  89  Ala.  335;  8 
Ry.  &  Corp.  L.  J.  30S,  where  the  court, 
by  Clopton,  J.,  said,  in  construing 
Alabama  Civil  Code,  18S7,  I)  453  (9) : 
''Regarded  as  atax  upon  property,  Ihe  Delaware,  etc.,  R.  Co.  (Fa.  1S91},  it 
question  then  is,  whether,  under  the  All.  Rep.  157;  44  Alb.  L.J.  279. 
revenue  law,  the  corporation  is  entitled  8.  Van  Allen  v.  Assessors,  i  Wall, 
to  a  deduction  from  the  assessed  value  (U.  S.}  584;  Albany  City  Nat.  Bankc. 
of  its  capital  stock  of  such  portion  as  Maher,  19  Blatchf  (U.  S.)  178.  See 
is  invested  In  the  bonds  at  the  state,  nufra,  this  title,  Definition  0/  Capital 
It  is  contended  that  no  deduction  can     Slock. 

be  made  under  the  statute,  except  of  4.  IiutobtodnM*  Hay  B«  ComUlwwd.— 
such  portions  as  may  be  invested  in  People  i'.  Coleman, 49  Hun  (N.  Y.)6o7. 
property  otherwise  taxed.  The  argu-  Where  commissioners  of  taxes  are 
ment  is,  that  the  capital  stock  includes  to  determine  the  assessed  value  of  the 
everything  in  which  it  is  invested,  and  capital  stock  of  a  corporation,  the  thing 
that  expressly  excepting  the  portion  to  be  taxed  is  the  capita]  of  the  com- 
of  its  investments  in  property  other-  pany,  and  not  the  shares  of  the  stock- 
wise  taxed   is   the   exclusion   o[   such     holders.  Such  capital  and  surplus  must 


s  may  be  invested  in  prop-    be  assessed 


cable. 


Unle 


deduction  from  Ihe  assessed  va 
the  capital  stock  of  the  portion  in- 
vested in  bonds  of  the  state  is  allowed, 
then  there  exists  the  anomaly  of  tax- 
ing. In  the  form  of  capital  stock,  in- 
vestments expressly  exempted  from  all 
taxation.  If  a  part  of  the  money  cap- 
ital of  an  individual  be  invested  in 
state  bonds,  it  will  be  conceded  that 
such  part  is  not  liable  to  taxation; 
why  then  should  it  be  held  that  the 
portion  ol  the  capital  of  corporations 
so  invested  is  taxable?" 

1.  Quincy   R.  Bridge  Co.  v.   Adams 
Co.,8811l.6[s.  See  ' 


54^;  Michigan,  et 
Gen'l.  9  Mich.  448. 
:;arCo.i'.  Pen 


R.  Co.  V.  Audi 
3.  Pullman's  Pali 

svlvania,  141   U.S.  --.-, „.  -..-_, -. 

ILCas.  336,^/^^107  Pa.St.156.  From  to  assess  the  value  of  the  capital  stock 


value, 

tly  known  and  determined, 
no  other  value  can  tie  substituted  for 
it.  When  its  amount  and  value  are 
undisclosed  and  unknown,  the  assess- 
ors may  consider  the  market  value  of 
the  share  stock  and  the  general  con- 
dition of  the  company,  as  indicative  of 
surplus  or  deficiency,  and  of  the  prob- 
able amount  of  either.  Thev  may 
further  resort  to  such  means  of  infor- 
mation when  the  amount  of  capital  and 
surplus  is  disclosed,  but  the  assessors 
have  sutlicient  reason  to  disbelieve  the 
statement,  and  such  reason  is  founded 
upon  facts  established  by  competent 
proof.  Where  thecorporation  presents 
to  the  assessors  a  sworn  statement  of 
its  assets  and  liabilities,  the  truth  of 
which  is  not  questioned  or  doubted  by 

I.  they  have  no  discretion 
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at  a   larger  sum  In  dependent  It  of   the  Com'ra  of    Taxee,   46   How.   Pr,   (N. 

established  facts.     People  v.  Coleman,  Y.)  227. 

116  N.  Y.  433,  An  aBsesement  of  the  stock  of  a  cor- 

A  leading   case   on   this   subject   is  poratlon  is  not  Illegal  because  its  value 

Porter  v.  Rockford,  etc.,  R.  Co.,  76  111.  is  determined  by  including  realty  in 

j6i,   in    which    the    following    rules,  another  state  in  which   the  company 

adopted  by  the  state  board  of  equall-  has  invested  part  of  its  capital.   Ameii- 

zation.   were   under    consideralion :  can   Goal   Co.   v.   Alleghany   Co.,  59 

"First,  the  market  or  faircash  value  of  Md.  187. 

the  shares  of  capital  slock  and  the  mar-  When  the  law  requires  the  appraise- 

ket  or  fair  cash  value  of  the  debt,  ex-  mcnt  of  stock  to  be  made  between  the 

eluding  such  indebtedness  for  current  ist  and  the  ijth  of  November,  at  its 

expenses,  shall  be  combined  or  added  cash  value,  "  not  less,  however,  than 

together,  and  the  aggregate  amount  so  the  average   price  for   which   It  sold 

ascertained  shall  be  taken  and  held  to  during  the  year,"  it  means  that  the  vaU 

be  the  fair  cash  value  of  the  capital  uatlon  shall  be  the  November  selling 

stock,  including  the  franchises  respec-  price,  unless  the  average  selling  price 

tively  of  such  companies  and  associa-  during  the  year  shall  exceed  that  sum, 

lions.     Second,    from    the    aggregate  in  which  case  the  latter  shall  govern. 

amount  ascertained  as  aforesaid,  there  Pennsylvania  R.  Co.  v.  Com.,  94  Pa. 

shall  be  deducted  the  aggregate  amount  St.  474;  13  Am.  &  Eng.  R.  C as.  666. 

of  the  equalized  or  assessed  valuation  The  stock  should  be  assessed  at  its 

of  all    the   tangible   properly  respec-  actual,  and  not  par,  value.     People  v. 

tively  of  such  companies  and  associa-  Com'rs  of  Taxes,  64  How.  Pr.  (N,  Y.) 

tions.  such  equalized  or  assessed  valua-  405.     However,  an  assessment  at  par 

tion  being  taken  In  each  case,  as  the  will  be  valid  if  the  evidence  shows  the 

tame  may  be  determined  by  the  equal-  market  value  to  be  higher  than  the  par 

ization  or  assessment  of  property  by  value.     St.  Charles  St.  R. Co.  v.  Board 

this  board,  and  the  amount  remaining  of  Assessors,  31  La.  Ann.  831. 

in  each  case,  if  any,  shall  be  taken  and  A  law  making  the  market  value  the 

held  to  be  the  amount  and   fair  cash  basts  of   assessment  i.i   constitutional. 

value  of  the  capital   stock,  including  New  Orleans,  etc.,  R.  Co.  v.  Board  of 

the  franchise,  which  this  board  is  re-  Assessors,  3J  La.  Ann.  19. 

quired   by  law  to   assess  respectively  In  People  r.  Com'rs  of  Taxes,  104  N. 

against    companies    and   corporations  Y.  340,  it  Is  held  that  in  certiorari  to 

now  or   hereafter  created   under   the  correct   an   assessment  of  the  capital 

laws   of   this   state."      The    foregoing  stock  of  a   corporation  made   by  the 

rules  were  upheld,  and  the  case  was  al-  commissioners  of  taxes,  it  Is  incumbent 

firmed  and  the  rules  approved  in  State  upon  the  companv,  t>efore  it  Is  enti- 

Railroad  Tax  Cases,  91  U.  S.  57S.  tied  to  call  upon  the  board  to  correct 

When  the  tax  la  upon  the  market  the  assessment  hy  increasing  (he  sum 
value  of  the  capital  stock,  evidence  o(  to  be  deducted  for  the  value  of  Its  real 
the  value  of  the  shares  when  they  have  estate,  to  give  evidence  and  furnish 
been  withdrawn  from  the  market  may  data  showing  that  the  actual  value  ex- 
be  ascertained  from  other  sources;  and,  ceeded  the  sum  fixed  by  the  commis- 
when  they  have  been  exchanged  for  se-  sioners. 

curi ties,  the  value  fixed  upon  them  in  Dadnetlon  of  forelKiiBaaltr. — In  sev. 

the  exchange  is  a  proper  basis  for  the  eral    states   the   value   of    the   corpo- 

assessment.   Planters' Crescent  Oil  Co.  ration's   realty   is   deducted   from   the 

T.  lefTerson  Parish,  41  La.  Ann.  1137.  amount  of  the  assessment  of  the  capi- 

Where  a  bridge  owned  by  a  corpo-  tal  stock.  The  following  decisions  bear 

ration   was    duly   declared    a    county  on  the  ascertainment  of  the  value  of 

bridge,   the   surplus   of    the   damages  foreign  realty  for   the  purpose  of  de- 

■siessed  over   the  amount  of   capital  duction. 

stock,  which  was  divided  among  the  If  the  realty  be  situated  in  a  foreign 

stockholders,  was  In  the  nature  of  prof-  state,  and  the  valuation  assessed  there 

its,  and  a  proper  measure  of  Ihe  tax  can  be  ascertained,  it  will  be  adopted 

upon  the  capital  slock.    Matson's  Ford  in  Neiv  fork,  on  the  ground  that  to 

Bridge  Co.  v.  Com..  117  Pa.  St.  365-,  20  take  the  assessed  value  of  real  property 

Am.  &  Eng.  Corp.  Cas.  604.  in  another  state,  where  it  is  practicable 

In  estimating  the  value  of  the  capital  and  convenient  to  ascertain  the  facts, 

stock,  the  assessed  value  of   the   real  as  the  actual  value,  in  the  absence  of 

estate  should  be  deducted.     People  i>.  some  controlling  circumstance  which 
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Under  a  statute  providing  that  in  taxing  certain  corporations 
the  aggregate  value  of  the  shares  of  the  capital  stock  shall  be 
taken  as  the  basi&  o(  assessment,  it  was  held  that  proposed  but 
unissued  new  shares  could  not  be  included  in  estimating  the 
value,  although  such  shares  are  paid  for  and  have  a.  market 
value.* 

4.  Income  Tax — a.  Definitions  of  Income,  Gross  Receipts, 
ETC. — In  the  subjoined  note  definitions  of  the  terms  "  income," 
"  gain,"  "  earnings,"  "net  earnings,"  "profits,"  "  gross  receipts,"  etc., 
are  given.* 

b.  Net  Income, — Taxes,  upon  corporations  may  be  propor- 
tioned  to  their  net  income.' 

c.  Gross  Receipts. — Gross  receipts  furnish  a  much  more  gen- 
shows  to  the  contrHiT,  la  more  apt  to  The  Minntsota  courts  hmve  held  thai 
work  substantial  justice  than  anj  other  "earnings"  means  only  receipts  from 
mode.  People  v.  Colemao,  51  Hun  operation,  and'  does  not  Include  the 
(N,  Y,)  93.  "  But  it  the  real  estate  amount  received  by  a  railroad  from  an- 
should  be  in  another  state  or  country,  other  company  for  the  right  to  run  Its 
or  If  for  any  other  reason  its  assessed  trains  over  the  road.  State  i>.  St.  Paul, 
value  cannot  be  obtained,  then,  as  the  etc.,  R.  Co.,  30  Minn.  311 ;  13  Am.  ft 
best  and  nearest  substitute  for  it,  the     Eng.  R.  Cas.  663. 

price  paid,  as  the  presumed  value,  in  In   NeTv  Terk,  under    a   peculiarly 

the   absence   of   proof,   or  any   other  phrased  statute,  it  has  been  held  that 

standard,  may  betaken  as  the  assess-  "income"   means  gross  Income,   and 

able    value."      Dictum    in   People   v.  that  "  profits  "  means  gross,  not  clear, 

Com'nof  Taxes,  91;  N.  Y.  554.     See  profits.     People  t>.  Niagara  Co„  4  Hill 

also  People  v.  Com'w  of  Taies,  104  N.  (N.  Y.)  so;   People  v.  New   York,  iS 

Y.  140,  Wend.  (N.  Y.)  605. 

1.  Boston,  etc.,  R.  Co.  v.  Com.,  157  In  South  Carolina,  the  gross  receipts 

Mass.  68.     See  also  Pratt  v.  American  of  an  express  company  upon  which  it 

Bell  Teleph.  Co.,  141  Mass.  325.  is  taxed,  has  been  held  not  to  include 

5.  In  Alabama  and  Pettnsylvania,  such  sums  as  it  collects  for  forwarding 
It  has  been  held  that  income,  gain  or  goods  over  connecting  tines,  aa  agents 
net  earnings  means  the  whole  product  forsuch lines,  norsuchsumsasthecom- 
of  the  business,  deducting  nothing  but  pany  are  compelled  to  pay  to  the  rail- 
expenses.  Montgomery  Co.  v.  Mont-  road  and  steamship  companies  over 
gomery  Gas  Light  Co.,  64  Ala.  itty,  which  it  does  business.  Southern  Ex- 
Cam.v.  Penn  Gas  Coal  Co.,  63  Pa.  St.  press  Co.  i^.  Hood,  15  Rich.  (S.  Car.) 
341.     Section  7  of  the  Revenue  Act  of  66;  94  Am.  Dec.  141. 

1879  (Pa.)  (P.  L.  iia),  imposes  a  tax  on  In  Virginia,  the  net  Income  of  cor- 

the  gross  receipts  of  railroad  companies  poratlons  is  ascertained  by  "  deducting 

"  for  tolls  and  transportation."  from   the  gross   receipts  'the   costs  Si 

In   Com.    V.    New   York,    etc.,    R.  operation,  repairs,  and  interest  on  In- 

Co.  (Pa.    1891),   48    Am.   &   Eng.   R.  debtedness."     Virginia  l^am^oi  18S3- 

Cas.  633,    the    defendant   was   a    for-  84,  ch.  450,  %  30. 

eign  corporation  operating  a  railroad  The  interstate  commerce  commissioa 
through  one  of  the  counties  of  Ptnm-  distinguishes  between  earnings  and  in- 
sylvania.  It  leased  and  operated  a  come,  by  including  in  earnings  only 
branch  railroad  within  Pennsylvatiia,  receipts  from  transportation,  and  des- 
whlch  branch  connected  with  the  rail-  ignaiing  as  income  the  receipts  from 
road  of  a  canal  company.  The  pay-  property  owned  but  not  operated.  The 
menCs  of  the  cana!  company  to  the  aggregate  it  calls  total  earnings  and  in- 
defendant  for  the  transportation  hy  the  come.  Report  on  the  Statistics  of  Rail- 
canai  company  of  coal  over  the  branch  ways  in  the  United  States  to  the  In- 
road, were  held  not  to  be  receipts  for  terstate  Commerce  Commission,  1SS9. 
transportation  within  the  meaning  of  3.  See  Minot  v.  Philadelphia,  e^., 
the  act.  Said  payments  were,  however,  R.  Co.,  iS  Wall.  (U.S.)  ao6,  where 
held  to  be  receipts  for  tolls.  this  rule  is  laid  down. 
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erally  adopted  basis  for  the  assessment  of  taxes  against  corpora- 
tions/ and  one  which  has  been  frequently  approved.^ 

d.  Income  from  Interstate  Commerce. — The  imposition 
of  a  tax  upon  gross  receipts  from  the  transportation  of  persons 
or  property  between  different  states,  is  unconstitutional,  because 
a  regulation  of  interstate  commerce,  which  the  states  are  pro- 
hibited from  imposing.' 

1.  The  following  «tate»  tax  corpora-  316.  But  tee  Oeboroe  v.  Mobile,  16 
tions   on   their  gross  receipts:     Ark-     Wall.  (U.  S.)  481, 

(Mjiu,  CenHtclicat,  Delaiuart,  Georgia,  Taxes  auessed  upon  the  grou  earn- 
Kentucky,  Louisiana,  Maine,  Mary-  inga  of  a  railroad  are  taxes  upon  the 
land,  Maatachuielts,  Minnesota,  Miss-  property  of  such  road,  within  the  rule 
anri,  Nebraska,  Nea  Jersey,  Ifevj  which  requires  the  lessor,  and  not  the 
Tork,  Nortk  Carolina,  North  Dakota,  lessee,  to  pay  auch  taxes.  Vermont, 
Ohio,  Oklakoma; Pennsylvania,  Rhode  etc.,  R.  Co.  v.  Vermont  Cent.  R.  Co., 
Island,  Vermont,  Waskingion,  West  63  Vt.  1;  46  Am.  &  Eng.  R.  Gas.  646. 
Virginia,  and  Wisconsin.  A   tax   upon  a   railroad's  gross  re- 

S.  State  Tax  on  Railroad  Gross  Re-  ceipts  cannot  be  evaded  bj  the  fact 
ceipts,  15  Wall.  (U.  S.)  384;  State  v.  that  the  railroad  Is  a  foreign  corpora- 
St.  Paul,  etc.,  R.  Co.,  30  Minn.  311;  tion  and  haa  sent  such  receipts  to  iU 
13  Am.  &  Eng.  R.  Cas.  663;  Com.  home  office,  so  that  thej  are  not  phy- 
V.  BufTalo,  etc.,  R.  Co.,  3  Pearson  aically  within  Pennsylvania.  Dela- 
( Pa.)  376;  State  v.  Ptiiladelphia,  etc.,  ware,  etc.,  Canal  Co.  v. Com.,  3  Inters. 
R.  Cot  4s  Md.  361;  Philadelphia,  Com.  Rep.  213;  i  L.  R.  A.  331. 
«lc.,  R.  Co.  v.  Com.,  4  Brew.  (Pa.)  A  tax  on  gross  receipts  simply  fixes 
311 ;  BufTalo,  etc.,  R.  Co.  v.  Com.,  3  a  basis  for  assessment  or  valuation. 
Brew.  (Pa.)  386;  Kneeland  v.  Milwau-  and  is  in  reality  a  tax  on  thefranchise, 
kee,  15  Wis.  454;  Little  Miami,  etc.,  and  therefore  constitutional.  Societr 
R.  Co.  v.  U.  S.,  108  U.  S.  JJ7;  13  Am.  for  Savings  v.  Coite,  6  Wall.  (U.  S.) 
&  Eng.  R.  Cas.  330 ;  State  u.  Pullman  594;  Provident  Inat  v.  Massachusetts, 
Palace   Car   Co.,   16   Fed.   Rep.    193;     6   Wall.   (U.   S.)   611;   State   Tax   C" 


State  T'.  St.  Paul,  etc.,  R.  Co.,  30  Minn.  Railroad  Gross  Receipts,  i<  Wall.  (U. 
311;  13  Am.  &  Eng.  R.  Cas.  663;  S.)  184;  State  i'.  Philadelphia,  etc.,  R. 
worth  V.  Wilmington,  etc.,   R.  Co..  89    Co.,  45  Md.  36:;  34  Am.  Rep.  511.  But 


N.  Car.  391 ;  13  Am.  &  Eng.  R,  Cas.  see  Philadelphia,  etc.,  Steamship  Co. 
386;  45  Am.  Rep.  679;  State  Treasurer  v.  Pennsylvania.  I3I  U.  5.  -:' 
V.  Auditor  Gen' 1,  46  Mich.  234;  13  Am.  s.  See  Intbrstatr  C 
&  Eng.  R.  Cas-  196;  Fargo  v.  Auditor  vol.  11,  p.  548.  Some  of  the  earlier 
Gen'I,  57  Mich.  598;  32  Am.  &  Eng.  R.  cases  on  the  taxation  of  gross  receipts 
Cas.  316;  Fargo  v.  Stevens,  lai  U.  S,  from  interstate  commerce  are  ;  South- 
330;  31  Am.  &  Eng.  R.  Cas.  453  ;  Sioux  ern  Express  Co.  v.  Hood,  15  Rich.  (S. 
Clty.etc,  R.CO.P.U.S,  U0U.S.J05;  Car.)  66;  94  Am.  Dec.  141;  Walcott  v. 
17  Am.  &  Eng.  R.  Cas.  4S0;  note  fol-  People,  17  Mich.  68;  Western  Union 
lowing  Morgan's  Louisiana,  etc.,  R.,  Tel.  Co.  v.  Mayer,  38  Ohio  St.  531 ; 
etc,  Co.  V.  Board  of  Reviewers  (La.),  Insurance  Co.  of  N.  A.  v.  Com.,  87  Pa. 
33  Am.  &  Eng.  R.  Cas.  448;  State  St.  173;  30  Am.  Rep.  353.  The  leading 
i>.  St  Paul  Union  Depot  Co.,  43  Minn,  case  was  State  Tax  on  Gross  Receipts, 
142;  41  Am.ii  Eng.  R.  Cos.  636;  Haiti-  13  Wall,  (U.  S.)  2S4,  until  the  decision 
more  Union  Pass.  R.  Co.  v.  Mayor,  of  Philadelphia,  etc.,  S.  S.  Co. ti.  Com., 
etc.,  of  Baltimore,  71  Md.  405 ;  41  Am.  i  J3  U.  S.  536,  in  which  it  was  held  tiiat 
&  Eng.  R.  Cbb.  646;  note  following  the  imposition  of  a  tax,  under  the  acta 
Detroit  v.  Detroit  City  R.  Co.,  76  of  Pennsylvania  passed  March  30th, 
Mich. 431;  39  Am.  &  Eng.  R.  Cas,  542;  1877,  and  June  7th,  1879,  upon  a  steam- 
Slate  V.  District  Court  (Minn.  1S93),  ship  company  incorporated  under  the 
SS  N.  W.  Rep.  816;  Fargo,  etc.,  R.  laws  ol  Pennsylvania,  upon  the  gross 
Co.  u.  Brewer(N.  Dak.  1893),  53  N.  receiptaof  such  company,  derivedlrom 
W.  Rep.  177.  the  transportation  of  persons  and  prop- 
A  tax  on  the  receipts  of  a  corporation  erty  bj  sea  between  different  states, 
(or  transportation  only,  is  not  an  in-  and  to  and  from  foreign  countries,  isa 
come  tax.  Philadelphia,  etc..  Steam-  regulation  of  interstate  and  foreign 
ship   Co.   V.  Pennsylvania,  133   U.   S.  commerce,  in  conflict  with  the  excfu. 
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court,  by  Bradley,  J.,  said:  "Tbeques-  State  Freight  Tax  was  decided,  the 
tion  which  underlies  the  Imtnediate  other  case  referred  to,  namely,  thai  of 
question  iu  the  case  is,  whether  the  im-  State  Tax  on  Railway  Gross  Receipts, 
position  of  the  tax  upon  the  Bteamship  was  also  decided,  and  the  opinion  was 
company's  receipts  amounted  to  a  reg-  delivered  by  the  same  member  of  the 
ulation  of,  or  an  interference  with,  in-  court.  Philadelphia,  etc.,  R.  Co.  i'. 
terstate  and  foreign  commerce,  and  Pennsylvania,  15  Wall.  [U.  S.)  a8|. 
was  Ihus  in  conflict  with  the  power  This  was  also  a  case  of  a  tax  imposed 
granted  by  the  constitution  to  Con-  upon  the  Reading  Railroad  Company. 
gress.  The  tax  was  levied  directly  It  arose  under  another  act  of  assembly 
upon  the  receipts  derived  by  the  com-  of  Pennsylvania  passed  in  February, 
pany  from  its  faresand  freights  for  the  1866,  by  which  it  was  enacted  fha't, 
transportation  of  persons  and  goods  'In  addition  to  the  taxes  now  provided 
between  different  states,  and  between  by  law,  every  railroad,  canal,  and  trans- 
the  states  and  foreign  countries,  and  portation  company  incorporated  under 
from  the  charter  of  its  vessels,  which  the  laws  of  this  commonwealth,  and 
was  for  the  same  purpose.  This  trans-  not  liable  to  the  tax  upon  income  under 
portation  was  an  act  of  interstate  and  existing  laws,  shall  pay  to  the  corn- 
foreign  commerce.  It  was  the  carry-  monwealth  a  tax  of  three-fourths  of  one 
Ing  on  of  such  commerce.  It  was  that,  per  centum  upon  the  gross  receipts  of 
and  nothing  else.  In  view  of  the  de-  said  company ;  the  said  tax  shall  be 
cisions  of  this  court.  It  cannot  be  pre-  paid  semi-annually.'  Underthis  stat- 
tended  that  the  state  could  constitu-  ute  the  accounting  officers  of  Peuntyl' 
tlonally  regulate  or  Interfere  with  that  -vania  stated  an  account  against  tbe 
commerce  itself.  But  taxing  is  one  of  Reading  Railroad  Company  for  tax  on 
the  forms  of  regulation.  It  is  one  of  gross  receipts  of  the  company  for  the 
theprinctpal  forms.  Taiingthe  trans-  half  year  ending  December  31st,  1867. 
portation,  either  by  its  tonnage,  or  its  These  receipts  were  derived  partly 
distance,  or  bv  the  number  of  trips  from  the  freight  of  goods  transported 
performed,  or  in  any  other  way,  would  wholly  within  the  state,  andpartly  from 
certainly  be  a  regulation  of  the  com-  the  freight  of  goods  exported  to  points 
merce,  a  restriction  upon  it,  a  burden  without  the  state,  which  latter  were 
upon  it.  .  .  .  If,  then,  the  commerce  discriminated  from  the  former  in  the 
carried  on  by  the  plaintiff  in  error  in  reports  made  by  the  company.  It  was 
this  esse  could  not  be  constitutionally  the  tax  on  the  latter  receipts  which 
taxed  by  the  state,  could  the  fares  and  formed  the  subject  of  controversy.  The 
freights  received  for  transportation  in  same  line  of  argument  was  taken  at 
carrying  on  that  commerce  be  consti-  the  bar  as  in  the  other  case.  This 
tutionally  taxed  P  If  the  state  cannot  court,  however,  held  the  tax  to  be  con- 
tax  the  transportation,  may  it,  never-  stitutional.  The  grounds  on  which  the 
theless,  tax  the  fares  and  freights  re-  opinion  was  based,  in  order  to  distin- 
ceived  therefor?  Where  is  the  differ-  guish  this  case  from  the  preceding  one, 
enceP  Looking  at  the  substance  of  were  two:  First,  that  the  tax,  being 
things,  and  not  at  mere  forms,  it  is  collectible  only  once  in  six  month;, 
very  difficult  to  see  any  difference,  was  laid  upon  a  fund  which  had  be- 
The  one  thing  seems  to  be  lanta-  come  the  property  of  the  company, 
mount  to  the  other.  It  would  seem  to  mingled  with  its  other  property,  and 
be  rather  metaphysics  than  plain  logic  incorporated  into  the  general  maf  s  di 
for  the  state  ofHcials  to  say  to  the  com-  its  property,  possibly  expended  tn  in'.- 
pany  :  'We  will  not  tax  you  for  the  provements.  or  otherwise  invested.  The 
transportation  you  perform,  but  we  case  is  likened,  in  the  opinion,  to  that 
will  tax  you  for  what  you  get  for  per-  of  taxing  goods  which  have  been  im- 
formingit.'  Such  a  position  can  hardly  ported  after  their  original  packages 
be  said  to  be  based  on  a  sound  method  have  been  broken,  and  after  thej  b8\c 
of  reasoning.  .  .  .  If  thiscase  (State  been  mixed  with  the  mass  of  properly 
Freight  Tax,  ij  Wall.  (U.  S.)  333)  in  the  country,  which,  it  was  said,  are 
stood  alone,  we  should  have  no  hesita-  conceded  in  Brown  t'.  Maryland  to 
tion  in  saying  that  it  would  entirely  be  taxable.  This  reasoning  seems  to 
govern  the  one  before  us;  for,  as  be-  have  much  force.  But  is  the  anal- 
fore  said,  a  tax  upon  fares  and  freights  ogy  to  the  case  of  imported  goods  as 
received  for  transportation  is  virtually  perfect   as   is   suggested?     lA^en   the 
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6.  LidebtedneM  lax. — A  corporation  cannot  be  taxed  on  the 
value  of  the  debts  which  it  owes ;  *  but  it  may  be  made  to  deduct 
a  state  tax.  from  interest  paid  to  its  bond-holders,  if  the  latter  are 
within  the  state's  jurisdiction.* 

latter  become  mingled  with  the  gen-  decided  in  Brown  v.  Maryland;  but, 
era!  masB  of  propertj  in  the  state,  on  the  contrary,  that  the  reasoning  in 
the/are  not  followed  sod  singled  out  that  ca>e  is  decidedly  agafngt  It."  See 
for  taxation  as  imported  goods,  and  bj  also  Far)!0  f.  Stei-ens,  iii  U.S.  330;  31 
reason  oF  their  being  imported.  If  Am.  &  Eng.  R.  Cas.  4^1. 
they  were,  the  tax  would  be  as  uncon-  Where  the  tax  is  based  upon  the  re- 
ttitutional  as  if  imposed  upon  them  ceiptK,  and  such  receipts  are  derived 
whilst  in  the  original  pBclcageB.  When  partly  from  interstate  commerce  and 
mingled  with  the  general  mass  of  partly  from  internal  commerce,  only 
property  In  the  state,  they  are  taxed  in  receipts  that  are  clearly  derived  from 
the  same  manner  as  other  property  internal  commerce  are  to  be  considered, 
possessed  by  its  citizens,  without  dis-  for  the  purpObCS  of  assesBment,  Rat- 
crimination  or  partiality.  We  held  in  terman  v.  Western  Union  Tel.  Co.,  li? 
Wclton  r.  Missouri,  91  U.  S.  175,  that  U.S.411;  11  Am.  &  Eng.  Corp,  Cas.  I ; 
goods  brought  into  a  state  tor  sale,  Stale  Freight  fax,  ij  Wall.  [U.  S.) 
though  they  thereby  become  a  part  of  231;  Western  Union  Tel.  Co.  v.  Texas, 
the   mass   of   its   property,  cannot   be  105  U.  S,  460. 

taxed  by  reason  cj  their  being  Intro-  1.  In  Maltby  v.  Reading,  etc.,  R. 
ducedinto  thestate.orbecause  theyare  Co.,  53  Fa,  St.  140,  It  was  held  that 
the  products  of  another  state.  To  tax  where  corporate  loans  are  evidenced 
them  as  such  was  expressly  held  to  be  by  bonds,  the  bonds  so  far  resembled 
unconstitutional.  The  tax  in  the  pres-  stocks  as  to  be  taxable,  even  in  the 
eat  case  is  laid  upon  the  gross  receipts  hands  of  non-resident  holders.  See  also 
for  transportation  as  such.  Those  Pittsburg,  etc.,  R,  Co.  f.  Com.,  66  Pa, 
receipts  are  followed,  and  caused  to  be  St.  77 ;  but  in  a  later  case  decided  on 
accounted  for,  by  the  company,  dollar  the  authority  of  Maltby  v.  Reading 
fordollar.  It  is  those  specific  receipts,  R.  Co.,  52  Pa.  St.  140,  appealed  from 
or  the  amount  thereof  (which  is  the  the  supreme  court  of />ririijr/r'i(Hia  to 
tame  thing),  for  which  the  company  is  the  Supreme  Court  of  the  United 
called  upon  to  pay  the  tax.  They  are  Slatts,  and  reported  as  State  Tax  on 
taxed,  not  only  because  they  are  money.  Foreign  Held  Bonds,  15  Wall.  (U. 
or  its  value,  but  because  they  were  re-  S.)  300,  the  latter  court  reversed  the 
ceived  for  transportation.  No  doubt  a  deci&ion  of  the  supreme  court  of  Penn- 
ship-owner,  like  any  other  citizen,  may  sylvatiia.  Justices  Davis,  Clifford,  Mil- 
be  personally  taxed  for  the  amount  of  ler  and  Hunt  dissenting.  The  court, 
his  property  or  estate,  without  regard  by  Mr.  Justice  Field,  said  :  "  The  bonds 
to  the  source  from  which  it  was  de-  issued  by  the  railroad  company  In  this 
rived,  whether  from  commerce,  or  case  are  undoubtedly  property,  but 
Itanking-,  or  any  other  employment,  property  in  the  hands  of  the  holders, 
But  that  is  an  entirely  different  thing  not  property  of  the  obligors.  So  far 
from  laying  a  special  tax  upon  his  re-  as  they  are  held  by  non-residents  of 
ceipts  in  a  particular  employment.  If  the  slate,  they  are  property  beyond  the 
such  a  tax  is  laid,  and  the  receipts  jurisdiction  of  the  state.  The  law  which 
taxed  are  those  derived  from  trans-  requires  the  treasurer  of  the  company 
porting  goods  and  psssengers  in  the  to  retain  live  per  cent,  of  the  interest 
way  of  interstate  or  foreign  commerce,  due  to  the  non-resident  bondholder  is 
no  matter  when  the  tax  is  exacted,  not,  therefore,  a  legitimate  exercise  of 
whether  at  the  time  of  realizing  the  the  taxing  power,  .  .  .  It  Is  a  law 
receipts,  or   at   the   end  of   every  six  which   impairs  the   obligation  of   the 


montht  or   a   year,   it  is  an   exaction  contract  between  the  parties."     To  the 

aimed  at  the  commerce  Itself,  and  is  a  same  effect  are  Com.  e.   Chesapeake, 

burden  upon  It.  and  seriously  affects  it.  etc,  R.  Co.,  27  Ohio  St.  344;  San  Fron- 

A  review  of  the  question  convinces  us  cisco  -n,  Meckey,  33  Fed.  Rep,  602 ;  lie 

that  the  first  ground  on  which  the  de-  Vignier  v.  New  Orleans,  4  Woods  ( U. 

cision  in  State  Tax  on  Railway  Gross  S.)  306. 

Receipts  was   placed   Is  not  tenable;  a.  Fox's  Appeal,  iiz  Pa.  St.j37;   14 

that  it  is  ttot  supported  by  anything  Am.  &  Eng.  Corp.  Cas.  356;  Com.  v. 
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6.  Dividend  Tax — a.  Definition  of  Dividends. — The  divi. 
dcnds  contemplated  in  revenue  laws  need  not  have  been  actually 
declared ;  it  is  sufficient  if  they  have  been  passed  to  the  share- 
holders. They  may  consist  either  of  money  or  of  its  equivalent 
in  shares.' 

b.  Taxability  of  Dividends.— The  tax  on  dividends  is  gen- 
erally  held  to  be  a  tax  on  the  franchise  to  which  corporations  are 
liable  ;*  and  even  if  the  corporation  be  non-taxable,  the  share- 
holder is  liable  to  a  tax  on  dividends  received.' 

7.  Eailroad*— (?.  General  Method  of  Taxing. — In  a  lead- 
ing case  in  the  United  States  Supreme  Court*  it  was  held  to  be 

Delaware  Div.  Canal  Co.,  133  Pa.  St.  the  plant  were  not  "dividends  earned 

594;  Com.   II.  Lehigh  Valley  R.  Co.,  or  declared,"  within  the  meaniDg  of 

119  Pa.  St.  429;  Com.  V.  New  York,  the  statute.     State  v.  New  jerae;,  54 

etc.,  R.  Co.,  139  Pa.  St.  463;  15  Am.  St.  N.J.  L.  135. 

Rep.  734;   Com.  v.  Pennsylvania  Salt  >.  State  v.   Petwav,  3  Jonea  Eq.  (N. 

Mfg.  Co.  (Pa.  1891),  aa  Atl,  Rep.  315.  Car.)    396;    Atty.    Gen'l   v.   Bank   of 

1.  But   a   mere   change   in   form  of  Charlotte,  4  Jones  Eq.  (N.  Car.)  187. 

the  capiUI  stock  by  which  the  shares  In  State  v.  Tax  Collector,  1   Baile; 

are  Increased,  but  the  profits   not  in-  (S.  Car.)  668,  it  w^  held   that  a  tax 

creased,  is   not  a  dividend  subject  to  of  one   per   cent,   on   dividends   aris- 

aasessment.      Com.  v.  Pittsburg,  etc.,  ing   from  stock  in   the    Bank   of    the 

R.  Co..  74  Pa.  St.  83.  United  Stales,   owned    br  citizens  of 

Neither  is  it  a  dividend  where  the  Soutk    Carolina,   was   valid,  although 

corporation   aells   its  own  stock  to  its  the  bank  stock  was  exempt  from  taxa- 

own  stockholders  at  a  fixed  price  per  tion.     The  court,  by  O'Neall,  J^  said: 

share  to  be  paid  in  cash,  unless  it  is  a  "It  appears   absurd   to   contend    that 

mere   pretense  to  cover  np  the  divi-  Income,   derived   from   an   Institutioo 

dends.     Com.  v.  Erie,  etc. ,  R.  Co.,  74  not  taxable,  after  it  has  been  separated 

Pa.  St.  94.  from  it,  and  is  in  the  pocket  of  a  citiien 

A  tai  may  be  baaed  upon  the  divi-  amenable   to   the  taxing   power  of  • 

dends   exceeding  a  certain   per   cent,  state,  and  having  no  other  safeguard 

declared  by  a  corporation  during  the  a^lnst  its  abuse  than  the  discretion  of 

year,  in  which   case  it  means  the  ag-  his  representative,  is  still  not  liable  to 

gregate  dividends  during  such  perlt^.  * — ^■--" 
Philadelphia  v.  Ridge  Ave.  R.  Co.,  10a 
Pa.  St.  190;  13  Am.  &  Eng.  R.  Caa.  341. 

9.  See  3ufra,  this  title,  Measurement  assessed  against  the  corporation.  Mont- 

ef  Franchise  Taxes.    See  also  Chicago,      '~  "      -  ""       ' 

etc.,  R.  Co.  V.   PB|e,  i   Bias.   (U.  S.) 

{fsi;  Halght  v.  Pittsburgh,  etc.,  R.  A  compaDv  paying  a  tax  imposed  bjr 
^o.,  6  Wall.  (U.  S.)  15;  Northern  a  sUtute  which  provided  that  the  cap- 
Cent.  R.  Co.  V.  Jackson,  7  Wall.  (U.  ital  stock  of  al!  companies  should  par 
S.)  26a;  U.  S.  T.  Baltimore,  etc.,  R.  ataiattherateof one-half mlllforeadi 
Co.,  17  Wall.  CU.  S.)  333;  People  v.  one  per  cent,  of  dividend  declared  by 
Albany  Ins.  Co.,  91  N.  Y.  458;  i  Am.  such  company;  and  in  case  of  no  dm- 
&  Eng.  Corp  Cas.  466;  Pennsylvania  dend  being  declared,  then  three  milk 
Bank  Assignee's  Acct.,  39  Pa.  St.  103 ;  upon  a  valuation  of  the  capital  stock, 
Second,  etc.,  St.  Pass.  R.  Co.  v.  Phila-  was  held  liable  to  pay  a  tax  imposed 
delphia,  ,fi  Pa.  St.  465;  Philadelphia  upon  the  annual  net  earnings  of  all 
V.  Philadelphia  Ferry  R.  Co.,  53  Pa.  companies"not payinga taxto thestate 
St.  177.  upon  dividends  under  existing  laws." 
"  DlTidattda  Earnad  ot  Declared." —  The  court  held  that  the  companr  paid  a 
Under  a  statute  making  certain  corpo-  "  tax  on  capital  graduated  by  the  divi- 
ratlons  liabletoafnincbise  taxat  aper-  dends,"  but  did  not  "  pay  a  tax  to  the 
centage  calculated  (1)  upon  gross  re-  state  upon  dividends."  Phccnix  Iron 
celpts  and  (1)  upon  dividends  "earned  Co.  v.  Com.,  jg  Pa.  St.  104. 
or  declared,"  it  was  held  that  the  earn-  4.  Illinois  Railroad  Tax  Caiet,  91  U. 
Ings  fairly  used  for  the  betterment  of  S.  575. 
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neither  in  conflict  with  the  constitution  of  Illinois,  nor  inequit< 
able,  that  the  entire  taxable  property  of  a  railroad  company 
should  be  ascertained  by  the  state  board  of  equalization,  and  that 
the  state,  county,  and  city  taxes  should  be  collected  within  each 
municipality  on  this  assessment,  in  the  proportion  which  the 
length  of  the  road  within  such  municipality  bore  to  the  whole 
length  of  the  road  within  the  state.  The  method  thus  approved 
has  been  very  generally  adopted  by  statute  in  many  states." 

(l)  Realty — (»)  Boadw^— BlfU  of  Wftj — "Balln»d  TndL"' — Under 
the  foregoing  terms  all  of  a  railroad  company's  realty,  exclusive 

1.  Seethe  statu  tea  of  the  following  run.see  HuntingtoD  f-CentralPac.  R. 

■Utei:    Alabama  Civil  Code   1886.4^  Co.,  1  Sewy.  (U.  S.)  503;  Orange,  etc., 

4981    5031   Soji    508;    California   Pol.  R.  Co.f.  Alexandria,  17  Gratt.   (Va.) 

Code     1885,   44    3663-3665;     Colorado  176;  Provldence,etc.,R.Co.f.  Wright, 

Act!  1891,  p.  190;  Florida  Laws  1887,  3  R.  1,459-,  Sangamon,  etc.,  R.  Co.  v. 

p.  18;  Idako   Rev.  Stat.  1887,  %  1463;  Morgtn  Co.,  14  111.   163;  56  Am.  Dec. 

Indiana  Ken  1891,  p.  139;  Iinua  Rev.  497;  State  v.  Illinois  Cent.  R.  Co.,  17 

Code  iSSS,  44  1317-1322;  Kansas  Gen.  111.  641  79  Am.  Dec.  396;  Wilion   v. 

SUt.    1889,    44    6872-6S84 ;    Kentucky  Weber,  96  111.  454 ;  5  Am.  &  Eng.  R. 

Gen.  But.  1SS7,  p.  1041   et  seq.;  Mis-  Cas.   113;    Mohawk,  etc.,   R.   Co.    v. 

soar!  Rev.   Stat.    1889,  44   7718-7730;  Clute,  4  Paige  fN.  Y.)  384;  Albany, 

Montana   Laws  1891,  p.  76,4   11;  Tft-  etc.,  R.  Co.  i;.  OBborn.ia  Barb.  (N.  Y.) 

hrasia  Gen.  Stat  1887,  p.  593;  New  333;  Albany,  etc.,  R.  Co.  v.  Canaan, 

Hamfikire   Pub.   Stat.   1891,    ch.   64;  16  Barb.  (N,  Y.)  344;  People  v.  Mc- 

Ohio    Rev.    Stat.   1890,  44    3770-3774;  Creery,34  Cal.  459;  People  ti.  Placer- 

Oklahoma    Stat.   1890,  4   6161 ;    South  ville,  eU:,,  R.  Co.,  34  Cal.  656. 

Carolina  Gen.  SUt  1883,  44   :8o-i87 ;  1.  Daflnltlona.— '*  -The  roadbed  Is  the 

South  Dakota  Acts   1891,  pp.  47,  49;  foundation  on  which  the  superstructure 

IfM/ FiV^'oiViCode  i89i,p.i83af  je;.  of  a   railroad  rests.'     Webster's  Diet 

In  Franklin  Co.  v.  Nashville,  etc.,  Theroadwav  is  the  right  of  way,  which 
R.  Co.,  13  Lea  (Tenn.)  511;  17  Am.  has  been  held  to  be  the  property  liable 
ft  Eng.  R.  Cas.  445,  it  was  held  that  to  taxation.  Appeal  of  North  Beach, 
no  better  mode  than  this  of  determin-  etc.,  R.  Co.,  31  Cal.  499.  Tlie  rails  Id 
ing  the  value  of  the  portion  of  the  place  constitute  the  superBlructure  rest- 
roadway  of  a  railroad  company  in  any  ing  upon  the  roadbed.  San  Francisco, 
one   countv  tor   taiadon,   and  of   the  etc.,  R.  Co. 

value  of  tSe  franchise,  rolling  stock,  13    Am.    &    Eng.  R.  Cas.       ,    ,     . 

and  other  property  without  a  jrVu.i,  for  Francisco  r.  Central  Pac.   R.  Co.,  63 

that   part  ol   the  roadway,   has    been  Cal.  469;   13   Am.  &  Eng.  R.  Cas.  664; 

devised.     See  also  Applegate  i>.  Ernst,  Santa  Clara  Co.  v.   Southern   Pac.  R. 

3  Bush   (Ky.)  648;  96  Am.   Dec.  373  ;  Co.,  118  U.  S.  394;  34  Am.  &  Eng.  R, 

Missouri  River,  etc.,  R.  Co.  v.  Morris,  Cas.  533. 

7  Kan.  310;  Smith  v.  Leavenworth,  9  Fences  cannot  be  regarded  as  a  part 

tCan.  396;  Missouri  River,  etc.,  R.  Co.  of  the  roadway  for  purpoteBuftaxalioD, 

IT.  Blake,  9  Kan.  489;  State  v.  Hamil-  but    are    "improvements"    assessable 

ton,  5  Ind.  310;  Michigan  Cent  R.  Co.  only    by   the   local   authorities   In   the 

v.  Porter,  17  Ind.  380;  Toledo,  etc.,  R.  mode  required   in  the  case  of  depots, 

Co.  f.  Lafayette,  13  Ind.  161 ;  Georgia  station   grounds,  shops   and    buildings 

V.  Atlantic,  etc„   R.  Co.,  3  Woods  (U.  owned  by  the  company,  and  the  part 

S.)  434;  State  V.  Severance,  55   Mo.  of  the  taxes  assessed  against  the  fences 

178 ;  Davenport  v.  Mississippi,  etc.,  R.  not  being    separable   from    the    other 

Co..  16  Iowa  148;  Iowa  Homestead  Co.  part,  the  whole  assessment  is  invalid. 

V.  Webster  Co.,  31   Iowa  231;   Pitts-  Santa  Clara  Co.  v.  Southern   Pac.  R. 

burgh,  etc.,  R.  Co.  v.  Backus,  133   Ind.  Co.,  118  U.   S.  394;  34  Am.  &  Eng.  R. 

635;  Cleveland,  etc.,  R.  Co.  f.  Backus,  Ce3.  533. 

133  Ind.  513.  The  track  of  a  street  railway  consist- 

Tb«  OU  HMhod.— As  illustrative  ol  ing  of  stringers,  ties,  and  rails  affixed  to 
the  old  method  of  assessing  railroads  the  land,  is  "  land  "  within  the  mean- 
in   each   county  through  which   they  ing  of  a  statute  imposing  a  tai,  and 
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of  that  unnecessary  to  the  operation  of  the  road,  is  assessed  for 
taxation,  in  most  of  the  states,  after  the  method  given  in  tlie 
next  preceding  section.* 


declaring  that  the  term  "land"  shall 
be  construed  to  "Include  the  land  itself, 
and  all  buildings,  and  all  other  articles 
erected  upon  or  affixed  to  the  same." 
People  V.  Cassily,  46  N.  Y.  49. 

The  foundations,  columns,  and  super- 
structure of  an  elevated  railway  are  in- 
cluded in  the  words  "lands"  and  "  real 
estate,"  as  defined  in  the  statute,  and 
the  company  may  be  assessed  therefor 
although  the  fee  of  the  land  is  in  an- 
other. People  V.  ComVs  of  Taies,  81 
N.  Y.  459;  2  Am.  &  Eng.  R.  Cas.  343, 
aff'g  ig  Hun  (N.  Y.)  460.  See  also 
People  I'.  Tax  Com'rs,  101  N.  Y.  313, 
refersitgix  Hun  (N.  Y.)  687. 

Town  lots,  over  which  a  railroad 
companj  has  the  right  of  way.  may  be 
taxed  as  right  of  way,  but  this  pre- 
cludes them  from  being  also  taxed  as 
town  or  city  lots.  Chicago,  etc.,  R. 
Co.  II.  Miller,  73  111.  144. 

In  Chicago,  etc.,  R.  Co.  v.  People 
(111.  i8qi),  17  N-  E-  Rep.  300.  it  was 
held  that  under  IIUhoU  Rev.  Sut..  ch. 
130,4  \*-  which  defines  the  "railroad 
track,"  which  must  be  assessed  by  the 
stale  board  of  equalization,  as  the 
"right  of  way.  Including  the  super- 
structure of  main,  side,  and  second 
track  and  turn-outs,  and  the  station 
and  improvements  of  the  railroad  com- 
pany on  such  right  of  way,"  city  lots 
which  have  been  bought  by  a  railroad 
company  with  the  intention  of  using 
them  as  a  site   for  its  station,  when  it 


lots,  but  which  it  has  held  for 
five  years  without  attempting  to  ac- 
quire title  to  such  other  lots,  form  no 
part  of  its  "  railroad  track."  The  court 
aaid :  "It  seems  to  us  to  t>e  very  clear 
that  whatever  appropriation  the  ap- 
pellant intends  to  make,  or  may  here- 
after make,  of  said  lots,  when  it  has 
(uirceeded  in  acquiring  title  to  the 
residue  to  its  proposed  depot  grounds, 
said  lots  cannot  now  be  said  to  be,  in 
any  proper  sense,  a  part  of  its  '  railroad 
track.'  They  are  not,  and  never  have 
been,  actually  appropriated  by  the  ap- 
pellant as  a  part  of  its  right  of  way, 
and  so  do  not  come  within  its  defini- 
tion of  'railroad  track,' be  given  by  said 
section  41  of  the  revenue  law.  Even  if 
the  title  to  the  residue  of  the  site  for 
the  proposed  passenger  station  had 
been  acquired   and   the   station  built. 


that  alone  would  not  necessarily  cot- 
stitute  the  lots  in  question  a  part  of 
appellant's  'railroad  track.'  Where 
stations   and   other  Improvements  txt 

erected  onthe'rightofway'of  arajiroiil 
company,  they  may  be  regarded  at  1 
part  of  the  '  railroad  track,'  within  the 


plates  the  possibility  of  stations  and 
other  buildings  and  structures  of  rtll- 
road  companies  not  l>eing  on  their 
right  of  way.  and  therefore  not  a  put 
of  their  'railroad  track.'  No  railroad 
tracks  have  ever  been  constructed  upon 
the  lots  in  question  here,  and  there  i> 
no  proof  in  the  record  that  the  appel- 
lant contemplates  the  construction  of 
any  of  its  tracks  thereon.  It  i)  not 
easy  to  see,  then,  how  the  conatrucllon 
b^  the  appellant  of  Its  passenger  Its- 
tion  on  a  piece  of  land  adjoining  thli 
right  o(  way  will  ipsa  /acta  have  (he 
enectof  constituting  said  land  a  part  of 
the  right  of  way.  But  there  has  >a far 
been  no  appropriation  of  said  lots  as  a 
site  for  a  passenger  station.  The  evi- 
dence merely  shows  an  intention  to 
make  such  appropriation  whenever 
the  complainant  succeeds  in  obtaining 
title  to  the  residue  of  the  property  nec- 
essary for  the  purpose.  That  may  or 
may  not  happen,  and,  until  it  does,  the 
lots  which  the  appellant  nowfaoldscia- 
not  be  regarded  as  having  been  defi- 
nitely appropriated  to  any  lailiotd 
purpose.  There  Is  no  view  of  the  case, 
then,  in  which  said  lots  can  now  be 
regarded  as  a  part  of  the  appellaot'i 
*  railroad  track.'" 

1.  Orange,elc.,  R.  Co.  T>.  Alexandria, 
17  Gratt.  (Va.)  176;  People  v.  Barker, 

f;  N.  Y.  70;  Buffalo,  etc.,  R.  Co.  o. 
rie  Co,  48  N,  Y.  93;  New  Hiveo  v. 
Fair  Haven,  etc.,  R.  Co.,  38  Conn.  411; 
9  Am.  Rep.  399;  Providence,  etc, 
R.  Co.  V.  Wright,  i  R.  I.  459;  Bur- 
lington, etc.,  R.  Co.  !'.  Lancaster  Co, 
7  N  eb.  33  ;  People  ti.  Com'rs  of  Taie*, 
83  N.  Yr4S9;  3  Am.  &  Eng.  R.  Cas. 
343;  Union  Trust  Co.  r,  Weber.  96  111. 
346 :  3  Am.  &  Eng.  R.  Cas.  383;  Alex- 
andria Canal,  etc.,  Co.  v.  District  ol 
Columbia.  1    Mackey  (D.  C.)  117;  7 
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(b)  TTiimwiTlal  BmI^. — So  much  of  a  railroad  company's  realty  as 
is  unessential  to  the  operation  of  the  railroad  is  assessed  for  tax- 
ation in  the  same  manner  as  the  realty  of  natural  persons.^ 

the  real   «state  belonging   to  railroad  CoRn.  ^^'^ ;  9  Am.  Rep.  399:  Burling- 

cotnpsnies,  which  is  esKntial  to  their  ton,  etc.,  R,  Co.  v.  Spearman,  13  Iowa 

proper  operation,  cannot  be  taxed,  ag  113;  AppcHl  of  North  Beach,  etc.,   R. 

the   company  is  supposed  to  be  taied  Co,  31  Cal.  499;  Western   Union  Tel. 

upon  its  entire  capital,  including  real  Co.  %\  State,  9  Bait.  (Tenn.)  509;  40 

estate,  in   some  other  manner.     Wor-  Am.  Rep.  99:  Chicago  r.Baer;4i   111. 

cester     i-      Western    R,   Co.,   4    Met.  306;  Parmelee  i'.  Chicaeo,  (io  111.  267; 

(Maas.)    564;    Boston,  etc.,  R.  Co.  v.  Chicago  Ctty  R.  Co.  v.  Chicago,  90 

Cambridge,  8  Cush.  (Mass.)  237;  Way-  111.  573;  32  Am.  Rep.  54;  Appeal  Tai 

Und  V.  Middlesex  Co.,  4  Gray  (Mass.]  Court  v.  Western  Md.  R.  Co.,  50  Md. 

500;  Charleslown  i>.  Middlesex  Coun-  174;    People   <■.   Com'rs  of  Tskcs,  jj 

ty,    I     Allen    (Mass.)    199;    Com.    v,  Hun  (N.  Y.j  6S7. 

I^well  GasLlghtCo.,  13  Allen  (Mass.)  1.  Oaborn  r.  Hartford,  etc.,  R.  Co., 

7S;  Railroad   Co.  i-.  Berka  Co.,  6  Pa.  40  Conn.  498;  Toledo,  etc.,  R.  Co.  r. 

St.  70;  State  f.  Middle  Tp.,  38  N.  ].  L.  Lafayette,  23  Ind.  a6j  ;  Chicago,  etc, 

170;  Wisconsin  Cent.  R.  Co.  r.  fay-  R.  Co.  v.  Paddock,  75  111.  616;  Apple- 

lor,  S3  Wis,  37;  I  Am.&  Eng.  R.  Cas.  gate  r.  Ernst,  3   Bush   (Ky.)  648;  96 

S33;'Northampton  Co.  i.  Lehigh  Coal,  Am.  Dec,  272;  Franklin  Co.  v.  Naah- 

etc.,  Co.,  7<;  Pa-St.  464.  ville   R.  Co.,   13   Lea  (Tenn.)  521  ;    17 

Under  iilineis  Rev.  Stat.,  ch.  120,  Ij  Am.  Sc  Eng.  R.  Cas.  4^5. 

109.  which  provides  that  railroad  prop-  A  farm  purchased  for  a  supply  of 

erty  shall  be  assessed  by  the  slate  board  gravel,  by  a  railway  company,  and  a 

of  equalization  as  "  railroad  track"  and  branch  built  from  their  main  line   ij^ 

"rolling   stock,"   and   the  amount   of  miles  long,  leading  to  it,  are,  like  other 

such  assessment  certified  to  the  county  property,  subject  to  taxation,  though 

clerks,  and  by  them  distributed  among  its  charter  may  provide  that  such  com- 

the     several     municipalities     entitled  pany  shall  pay  into  the  treasury  of  the 

thereto,  it    la  sufRcient  in  the   lists  of  state  yearly,  a  tax  on  its  capital  stock, 

proper^   upon  which  road   taxes   are  and  that  no  other  tax  shall  be  imposed 

levied,  to  describe  railroad  property  as  on  said  company.     State  v.   Hancock, 

"railroad   track."  "proportion  of  roll-  33  N.  J.  L.  115. 

ing  stock,"  "rolling  stock  main  line,"  A  strip  of  land  (100x400  feet)  pur- 

and  "  main  track."     Wabash  R.  Co.  v,  chased  by  a  railroad  company  In  an- 

People<Ill.  1S91),  37  N.  E.  Rep.  4j6.  ticipatioa  of  future  need  for  a  branch 

In  aaaeSBiog  railroad  property,  there  road,  occupied  in  part  [35x400  feet)  by 
tnust  t>e  a  separate  assessment  of  real  a  trestle  work  supporting  railroad 
and  personal  property.  An  assessment  tracks,  is  taxable  b^  the  stale  (under 
of  "twenty  miles  of  railroad  "  mingles  New  Jersey  Act  April  loth,  i384,p.i43), 
the  two,  and  is  void  accordingly,  for  the  thirty-five  feet  In  actual  uae, 
Northerti  Pac.  R.  Co.  w.  Cariand,  5  and  by  local  assessment  for  the  remain- 
Moot.  146;   17  Am.  &  Eng.  R.  Cas.  364.  ing    sixty-five    feet    lying  vacant  tor 

A    railroad   track   within   a   county  many  years.     United  New  Jersey  R., 

cannot  be  valued  for  assessment,  by  ap-  etc.,  Co.  v.  Jersey  City  (N.  J.  1891),  11 

portioning  to  that  county  the  product  Att.  Rep.  59. 

of  the  mileage  within  it,  and  the  aver-  See  generally,  as  to  what  realty  is 

age  value  per  mile  of  the  railroad  track  assessable  as  that  of  natural   persons, 

in  all  counties  through  which  it  runs,  and  what  is  assessable  as  roadway,  St. 

This    cannot    be   done    even    though  Louis,   etc..    R.   Co.   v.   Williams,   53 

each   countr'a  portion  is  equally  valu-  Ark.  58:45   Am.  &  Eng.  R.  Cas.  zo, 

able  per  mile.    Sangamon,  etc.,  R.  Co.  note  25  ;  Red  Willow  Co.  i'.  Chicago, 

V.    Morgan   Co.,   14   III.  163;  56  Am.  etc.,  Rl  Co.,  16  Neb.  660;  39  Am.  & 

Dec.  497.  Eng.  R.  Cas.  556 ;  Chicago,  etc.,  R.  Co. 

Tr»()kB  In  StTMU.— The  tracks  of  a  v.  People,  129  III.  571;  41  Am.  &  Eng. 

railway   company  may  be  assessed  as  R.  Cas.  619;  Com.  v.  Louisville,  etc., 

real  estate,  though  laid  down  in  a  high-  R.Co.(Ky.),  37  Am.  &  Eng.  R.  Cas. 

way  where  the  company  has  no  title.  418:   Oregon,   etc.,  R.  Co.   v.  Yeates 

People  z:  Casaity,  46  N.  Y.  46;  New  (Idaho,  188S),  33  Am.  &  Eng.  R.  Cas. 

Haven  v.  Fair  Haven,  etc.,  R.  Co..  38  481;  California  v.  Central  Pac.  R.  Co., 
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(2)  Rolling  Stock — (•)  OmBnllT. — A  railroad  company's  rolling 
stock  is  personalty,*  and,  in  the  absence  of  contrary  legislation, 
its  taxation  is  controlled  by  the  fiction  that  personalty  follows 
the  owner's  domicile,  subject  to  the  abandonment  of  the  fiction 
when  it  becomes  necessary,  for  the  purposes  of  justice,  to  exam- 
ine the  iciaaX-situs^  But,  like  other  personalty,  it  may,  for  the 
purposes  of  taxation,  be  by  the  legislature  separated  from  its 
owner  and  taxed  wherever  it  b  found.'    The  legislature  may,  too, 


137  U.  S.[;33Am,  &Eng.  R.CM.451; 
Peoria,  etc.rR-  Co.  v.  Goar,  118  111. 
134;  39  Am.  &  Eng.  R.  Cas.  1S9;  Plalf 
V.  Terre  Haute,  etc.,  R.  Co.,  108  Ind. 
144 ;  39  Am.  &  Eng.  R.  Cas.  iSi ;  Peo- 
ple i>.  Chlc&go,  etc.,  R.  Co,  116  III.  181; 
34  Am.  &  Eng.  R.  Cas.  611;  Santa 
Clara  Co.  v.  Southern  Pac.  R.  Co.,  1 18 
U.  S.  394;  34  Am.  &  Eng.  R.  Gas.  513; 
Anderson  v.  Chicago,  etc.,  R.  Co.,  117 
III.  36;  15  Am.  &  Eng.  R.  Cas.  533  ; 
Chicago,  etc.,  R.  Co.  v.  Sabula,  19  Fed. 
Rep.  177 ;  13  Am.  &  Eng.  R.  Cas.  443 ; 
San  Francisco  Co.  ti.  Central  Pac.  R. 
Co.,  63  Cal.  467;  13  Am.  &  Eng.  R. 
Cas.  664;  note  following  Atchison,  etc., 
R.  Co.  V.  Wilson,  35  Kan.  175  ;  34  Am. 
&  Eng.  R.  Cas.  637. 


Am.  Dec.  358 ;  Appeal  Tax  Court  v. 
Western  Md.  R.  Co.,  jo  Md.  374;  Ap- 
peal Tax  Court  v.  Pullman  Palace  Car 
Co.,  so  Md.  453;  Philadelphia,  etc.,  R. 
Co.  V.  Appeal  Tax  Court,  50  Md.  397 ; 
Appeal  Tax  Court  t/.  Northern  Cent 
R.  Co.,  50  Md.  417;  Mohawk,  etc.,  K. 
Co.  V.  Clute,  4  Paige  (N.  Y.)  384; 
Western  Transp.  Co.  v.  Scheu,  19  N. 
Y.  40S;   Randall  v.  Elnell,  53  N.  Y. 


Co.  V.  Buffalo,  8j  N.  Y.  331 ;  Pacific  R. 

Co.  T.  Cass  Co,  S3  Mo.  17;  Sl«te  v. 

Severance,  ss  ^°-  37^i  Kennedj'  v.  St. 

Louis,    etc.,  R.    Co.,    63  111.  395;   St 

Louis  o.  Wiggins  Ferry  Co.,   11  Wall. 

(U.  S.)  415;  Dubuque  v.  Illinois  Cent 
.  And  conetitutet  no  part  of  its  R.  Co.,  39  Iowa  56;  Porter  v.  Rock- 
reattr.  Ottumwa  Woolen  Mill  Co.  ti.  ford,  etc.,  R.  Co.,  76  III.  561 ;  Irrin  v. 
Hawley,  44  Iowa  37;  Boston,  etc,  R.  New  Orleans,  etc.,  R.  Co,  94  111.  105; 
Co.  V.  Gilmore,  37  N.  H.  410;  33  Am.  Portland,  etc.,  R.  Co.  v.  Saco.  60  Me. 
Dec.  336;  Randall  v.  Elwell,  5a  N,  Y.  196 ;  State  u.  Person,  33  N.  J.  L.  i 
531;  II  Am.  Rep.  747;  Hoyle  v.  Plaits-  Pelton  u.  Transportation  C"  -  " 
burgh,  etc.,  R.  Co.,  54  N.  Y.  31S ;  13  St.  450. 
Am.  Rep,  59s;  Meyer  v.  Johnston,  53  >.  The  maxim  mobilia  aeguuMtmr 
Aia.  337;  TeafT  11.  Hewitt,  I  Ohio  St.  fitrjonam  has  been,  as  observed  by 
511 ;  59  Am.  Dec.  634;  Coe  v.  Colum-  TuEtice  Graj'  in  Pullman's  Palace  Car 
bus,  etc.,  R.  Co.,  id  Ohio  St.  372;  75  Co.  v.  PennsTlvanla,  141  U.  S.  t8;  46 
Am.  Dec.  518;  Chicago,  etc.,  R.  Co.  v.  Am.  &  Eng.  R.  Cas.  336,  yielding  more 
Fort  Howard,  ai  Wis.  4s;  91  Am.  Dec.  and  more  to  the  lex  litus,  the  law  of 
458;  State  Treasurer  v.  Somerville,  the  place  where  the  property  Is  kept 
etc.,  R.  Co.,  ]8  N.J.   L.  31;    William-     and    used.     See    also   Green   v.   Van 


.  J.  L.  .«; 
o.,  37  Ohio 


If.  Morgan  Co.,  14  III.  163;  36  Am.  Di 
497.  It  must,  therefore — no  statute  10 
the  contrary — be  taxed  at  the  corporate 
residence.  Green  v.  Van  Busklrk,  7 
Wall.  (U.  S.)  150;  St.  LouU  V.  Wig- 
gins Ferry  Co.,  II  Wall.  (U.  S.)4is; 
Kirtland  v.  Hotchklss,  100  U.  S.  aW. 
Gloucester  Ferry  Co.  *.  Pennsylvi 


Herrey  v.  Rhode  Island  Locomotive 
Works,  93  U.  S.  664 ;  Harknew  v.  Rn»- 
sell,  iiS  U.  S.  679;  Story  ConB.  Laws, 
k  550;  Wharton  Confl.  Laws,  ^5  397-31 1. 
S.  Lane  Co.  v.  Oregon,  7  Wall.  (U. 
S.)  77  ;  Cleveland,  etc.,  R.  Co.  v.  Penn- 


iand.  ei 


:.  Co.  V.  Penlston,  18  Wall 


4  U.  S.  3oS;   13   Am.   &   Eng.  Corp.     (U.  S.)  19;  Tappan  v.  Merchants'  Nat 


Cas.   365;    Baltimore 


,   R.  Co.  V.     Bank,   19   Wall.    ;U.  S.)   409;  Illinois 


J  499;  1 
:  Fed.  Rep.  379;  17  Am.  &  Railroad  Tax  Cases,  93  U.  S.  607; 
Eng.  R.  Cas.  461;  Haye«  v.  Pacific  Brown  v.  Houston,  114  U.  S.  63a;  Coe 
Mail  Steamship  Co.,  17  How.  (U.  S.)  v.  Errol,  116  U.  S,  534;  11  Am.  &  Eng. 
596;  Orange,  etc.,  R.  Co.  v.  Alexan-  Corp.  Cas.  456;  Marye  v.  Baltimore, 
dria,  17  Gratt.  (Va.)  176:  Louisville,  etc.,  R.  Co.,  137  U.  S.  133;  McLaugb- 
etc,  R.  Co.  v.  State,  35  Ind.  177;  87  Un  v.  Chadwell,  7  HeJak.  (Tenn.)  ^; 
664 
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provide  that  the  rolling  stock  shall  be  considered  real  estate  and 
assessed  with  the  road  as  a  whole,*  or  that  it  shall  be  distributed 

for  taxation  among  the  counties,  cities  and  towns  through  which 
the  road  runs  proportionally  to  the  length  of  the  road.* 

(b).b  btwrtato  ComiMrN.— RoUifig   stock   engaged    in   interstate 
commerce  may  be  taxed  by  the  states  in  which  it  i»  found.' 

Bedford  V.  Ma/OT,  etc.,  of  Nashville,  7  Am.  &   Eng.   R.   Cag.   466;    Pullmui 

Hetek.  (TeoD.)40.  Southern  Car  Co.  v.  Nolan,  ti  Fed. 

■L  Sangamon,  etc.,  R.  Co.  v.  Morgan  Rep.  376;  17  Am.  &  Eng.  R.  Cat.  39S, 

Co.,  14  III.  163;  56  Am.  Dec.  497;  Maui  note,  405 ;  Atlantic,  etc.,  R.  Co.  v.  Va- 

B.  Logsnsport,  etc.,  R.  Co.,  37  III.  77 ;  vapai  Countr  (Arizona,  1889),  39  Am. 

Louiiville,  etc.,  R.  Co.  v.  Sute,  15  Ind.  &  Eng.  R.  Cat.  543 ;  Atlantic,  etc.,  R. 

177;   87   Am.   Dec,   358;    Dubuque  *.  Co.   v.    Letueur   (Arizona,   1888),   37 

Illinois  Cent.  R.  Co..  39  Iowa  c6;  Ban-  Am.  &  Eng.  R.  Cat.  368,  note,  374. 

ST,  etc.   R.  Co.  V.  Harris,  31  Me.j33  ;  S.  The  law  asto  the  taxation  of  rolling 

[■nberland  Marine  R.  Co.   v.   Fort-  ttock  engaged  in  Intentate  commerce 

land,  37  Me,  444;   State  ».  Severance,  maj  be  said  to  have  been  settled,  after 

55  Mo.  378.  much  confusion,  by  the  decision  in  Pull- 

(Joder  such  a  statute.  It  wag  held  that  man's    Palace    Car  Co.    v.    Pennsyl- 

a  companj  was  not  taxable  In  a  countj  vania,  141  U.  S.  18;  46  Am,  &  Eng.  R, 

wherein  It  ran   lu  cars   over  a   leased  Cas.  136,  affirming   \tfi   Pa.   St   156. 

track.    Cook  Co,  o.  Chicago,  etc.,  R.  It  was  there  held,  Bradley,  Field  and 

Co.,  3S  111.  460.  Harlan,    TJ.,  dissenting,    that    a   state 

Rolling  stock  which  is  declared  by  may  tai  the  cars  of  a  foreign  sleeping 

statute  to  be  real  estate,  is  nevertheless  car    company   employed  in   interstate 

personal   propertj'  for  the   purpose  of  commerce, and  which  runlnto,  through, 

•ale  to  collect  delinquent  taxes.     Chi-  and  out  of  such  stale,  and  may  ascer- 

cago,  etc.,  R.  Co,  v.   Fort  Howard,  ai  tain  the  proportion  of  the  property  of 

Wis.  44;  91  Am.  Dec.  458.  such    company    upon    which   the   lax 

1  State  V.  Severance,  55  Mo.  378;  should  be  placed,  by  taking  as  a  basis  of 

Cook  Co.  V.  Chicago,  etc.,  R.  Co.,  3;  assessment,  such  proportion  of  the  cap- 

lU.  460;  Union  Trust  Co.  v.  Weber,  96  ital  stock  of  the  company  as  the  num- 

111,  346;   3  Am.  &  Eng.  R.  Cas.  5S3 ;  ber   of  miles  over   which  it  runs  cars 

Ohio,  etc.,  R.  Co. -ij.  Weber,  96  111.443;  within   the  state,   bears  to   the  whole 

5  Am.  &  Eng.  R.  Cat.  loi ;  Richmond,  number  of  miles  In  that  and  other  slates 

etc„  R.  Co.  11.  Alamance,  84  N.  Car.  over  which  its  cars  are  run.    Follo-a/ed 

504:  7  Am.  &  Eng.  R.  Cas.  339.  In  Pullman's  Palace  Car  Co.  v.  Hay- 

The  following  cases  bear  on  miacel-  ward,  141   U,   S.  36 ;   Denver,  etc,  R. 

laneoutpointsin  tbetaxation  of  rolling  Co.  v.  Church,  17  Colo.  i. 

slock  :  State   v.  St.  Loult  Co.,  84  Mo.  Some  of   the   eHrller  cases   on   this 

134;  39  Am.  &  ^"K'  ^-  Cat,  193 ;  Pull-  subject  are  Dubuque  v.  Illinois  Cent, 

man  Palace  Car  Co.  v.  State,  64  Tex.  R.  Co.,  39  Iowa  c6;  Pittsburgh,  etc., 

174;  39  Am.  &  Eng.  R,  Cas.  194;  note  R.  Co,  v.  Com.,  aS  Pa.  St.  73;  MInot 

following   Atchison,    etc.,    R,   Co.   v.  v.   Phltadelphia,  etc.,  R.  Co.,  18  Wall. 

Wilson,  35    Kan.  17s;   24  Am.  &   Eng.  (U.   S.)  306;  3  Abb.  (U.  S.)  333;  lo- 

R.  Caa.  637;   VIcktburg,  etc,  R.  Co.  v.  dlana  v.  Pullman   Palace  Car  Co.,  11 

State,  61  Mfas.  105 ;  33  Am.  &  Cng.  R.  Bias.  (U.   5.)   0i ;   13  Am.  &  Eng.  R. 

Cas.  739;   Fargo  v.  Auditor  Gen'l,  57  Cas.  307;   Pullman  Southern  Car  Co. 

Mich.  598;  aa  Am.&Eng.R.Ca8.3ifc;  i..  Gaines,  3  Tenn.  Ch.fS?;  Minot  r. 

Comstock  V.Grand  Rapids,  54  Mich.  Philadelphia,    etc.,   R.   Co.,   7    Phlta. 

641;  i7Ain,&  Eng.R.Ca«.457;  Mlchi-  (Pa.)  555:  Bain  n.  Richmond,  etc.,  R. 

SI  Cent,  R.  Co.  v.  Porter,  17  Ind.380;  Co.,  105  N.  Car.  363;  41  Am.  St   Eng. 

m.r.Cheapeake.etc,  R.Co.,J70hio  R,  Cas.  574;  18  Am.  St,  Rep.  913, 

St.  344;  Archer  K.Terre  Haute,  etc.,  R.  In  the  valuation  of  a  railroad,  based 

Co.,  102  111.493;  7  Am.  &  Eng.  R.  Caa.  upon  its  rolling  stock.  If  the  railroad 

349;   Baltlnnore,  etc.,   R.  Co.  v.  Allen,  extends  to  two  or  more  states,  the  val- 

n  Fed.  Rep.  376;   i7Am.  &  Eng.  R.  uation    should   t>e  distributed   in   the 

Caa.  461,  note,  466;  Raleigh,  etc,  R.  proportion  that  the  line  In  each  state 

CQ.«.Wake  Co.,  87  N.  Car.  414;  17  bears  to  the  entire  line.    State  Treai- 
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(e)  siMplnf  Cus. — Under  the  usual  contract*  between  railroad 
companies  and  steeping-car  companies,  the  possession,  control, 
and  community  of  interest  which  the  former  have  and  exercise, 
give  to  the  sleeping  cars  hired  by  them  from  foreign  corporations 
having  no  place  of  business  in  the  taxing  state,  the  same  situs  as 
ordinary  cars  operated  by  the  same  railroad  companies.*  Farther, 
the  community  of  interest  in  the  sleeping  cars  is  such  that  they 
are  to  be  deemed  as  "  belonging  "  to  the  railroad  companies  for 
the  purposes  of  taxation.' 

(3)  Railroads  are  Units. — Under  the  generally  adopted  method 
of  taxing  railroads,  it  is  held  that  each,  from  one  end  to  the  other, 
is  an  entirety,  and  as  a  whole  only  may  be  subject  to  taxation  or 
coercive  sale  * 

{4)  Their  Residence. — For  purposes  of  taxation,  the  corporation 
is  to  be  deemed  a  resident  of  each   town  and  county  through 

urer  t'.  Auditor  Gen'l,  46  Mich.  124;  railroad   within   the   meaning  o[  the 

13  Am.  &  Eng.   R.  Cas.  296;  State  v.  statute,  and  were  oot  to  be  sMeued 

Housetonlc    R.  Co.,   48   Conn.  44;    7  against  it.     State  v.  St.  Louis  Co.,  84 

Am.  &  Eng.  R.  Cas.  138.  Mo.   134;   19  Am.  &  Eng,  R.  Caa.  192. 


1.  By  the  usual  contract  of  the  Pull-  A  statute  of  Wiiconsin,  required  liie 
man  Palace  CarCompanj.the  railroad  owners  of  drawing- room,  palace  and 
company  is  required  to  keep  the  cars  sleeping  cars  to  return  annually  to  Ihe 
in  good  running  order  and  repair,  and  railroad  commissioner  a  "statement 
to  bear  such  running  expenses,  includ-  of  the  gross  earnings  made  bj  the  use 
ing  light,  fuel,  lubricating  material  and  of  such  cars  between  points  within  the 
ice,  and  also  to  bear  the  expense  of  all  State  of  WUcoasia,"  and  to  pay  a  li- 
repairs  rendered  necessary  by  accident  cense  fee  of  two  per  cent,  upon  such 
and  casualty.  The  Pullman  Company  earnings.  It  was  held  that  the  italuK 
agrees  to  provide  the  cars,  keep  the  only  required  a  statement  to  be  re- 
carpets,  upholstery,  and  bedding  in  turned  of  the  earnings  derived  from 
good  cleanly  condition;  furnish  nee  es-  the  use  of  such  cars  in  transportiDg 
sary  employes  to  preserve  order  in  the  passengers,  who  both  got  on  and  on 
cars,  collect  berth  and  coach  fares,  and  at  points  within  the  state.  The  court 
take  proper  charge  and  care  of  the  in-  did  not  decide  whether  the  statute,  it 
side  of  the  cars.  It  also  agrees  to  fur-  otherwise  construed,  would  have  been 
nish  to  the  railroad  company  for  a  term  unconstitutional.  State  n.  Pullman 
of  fifteen  years  a  sufficient  number  of  Palace  Car  Co.,  64  Wis.  89. 
cars  to  meet  therequirementsof  travel  Where  Pullman  sleeping  cars  are 
overall  lines  of  railway  owned  or  o per-  run  wholly  within  a  state,  the  business 
ated  by  the  railroad  company.  may  be  taxed  as  a  privilege.  Gibson 
_a.  Carlisle  V.  Pull man_ Palace  Car  Co.  v.  Pullman  South.  Car  Co.,  4* 
Fed.  Rep.  573. 
See,  as  to  sleeping  cars  generally, 
^,  ,;  Fargo  V.  Stevens,  iii  U.  the  note  following  Bain  i.  Richmond, 
S.  240;  31  Am,  &  Eng.  R.  Cas.  453.  etc.,  R.  Co.,  41  Am.  &  Eng.  R.  Cas. 
But  see  Union  Trust  Company  -v.  s78;  Atty.Gen'l  i^,  London,  etc..  R.  Co, 
Weber,96  III.  346;  3  Am.  &  Eng.  R.  6  Q^  B.  Div.  116;  i  Am.  &  Eng.  R. 
Cas.  583,  On  the  other  hand,  where,  Cas.  578,  «y^  5  Exch.  Div.  347.  See 
by  a  'Missouri  statute,  it  was  provided  'also  Slekpinq  Cars,  vol.  aa,  p.  796. 
that  all  railroads  in  that  state,  "and  all  4.  Applegate  v.  Ernst,  3  Bush  (Ky.) 
otherproperty,  real,  personal  or  mixed,  648;  96  Am.  Dec.  271;  Graham  r.  Mt 
owned  by  any  railroad  or  corporation  Sterling  Coal-road  Co.,  14  Buah  (Ky.) 
in  this  stale,  should  be  assessed  and  435;  Franklin  Co.  n.  Nashville,  etc 
taxed  in  the  method  prescribed  by  the  R.  Co.,  u  Lea  (Tenn.)  521;  17  Am,  4 
act,  it  was  held  that  under  this  statute,  Eng.  R.  Cas.  44s,  and  note  p.  456;  /■ 
cars  belonging  to  the  Pullman  Palace  rr  Railroad  School  Tax,  78  Mo.  596; 
Car  Company  were  not  owned  by  the  17  Am.  &  Eng.  R.  Caa.  491. 
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People  V.  Hicks,  105  N.  Y.  198,  aJSrt 
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which  its  road  passes  ;*  and  its  lands,  therefore,  are  not  assessable 
as  non-resident  lands.* 

(S)  Valuation. — In  the  absence  of  prescribed  methods  of  valua- 
tion, any  may  be  adopted  which  tends  to  the  ascertainment  of  the 
value  of  the  property  for  the  purposes  for  which  it  is  used.  Per- 
sonal inspection,  inquiry  of  experts,  testimony  of  witnesses, 
consideration  of  income,  competition,  earning  capacity,  situation 
with  reference  to  markets  and  trunk  lines — consideration,  in  short, 
of  all  the  elements  which  constitute  railroad  value  ;  all  these  are 
proper  methods  of  arriving  at  a  valuation  for  assessment.' 

b.  National  Roads. — Lands  granted  by  Congress  to  aid  the 
construction  of  a  railroad  cannot  be  taxed  by  the  state  until  the 
company,  having  complied  with  the  conditions  of  the  grant,  is 
entitled  to  a  patent.^ 

1.  Sherwood   v.   Saratoga,   etc.,   R.  judgment  and   knowledge.     Porter  v, 

Co  ,  IS  Barb.  <N.  Y.)  650;  People  v.  Rockford,  etc,,  R.  Co..  7?  III.  564;   St. 

Beardsley,  J3  Barb.  (N,  Y.}  105 ;  Glaize  Louis,  etc.,  R.  Co.  v.  Surrell, 83 111.  537. 

V.  Soutfa  Carolina  R.  Co.,   1  Strobh.  "   -  -■                             -         ,       .     .* 
(S,  Car.)  70. 

I.  People  1).  Cassity,  46  N,  Y. 
People  V.  Fredericks,  4S  Barb. 
Y.)  .73. 

*.  Chattanooga  v.  Nathvllle,  ett 
Co.,  7  Lea  (Tenn.)  561.  'Ilie  evidence  which  a  board  maj 
ABtBtuteproTidingthatappraisers,  in  hear  in  order  to  determine  the  value 
estimating  the  value  of  a  railroad  for  of  a  road  for  taxHlion,  need  not  be  con- 
taxation,  should  take  intoconsideration  fined  to  that  which  would  be  compe- 
It  before  a  court.  State  v.  St.  Louig, 
:.,  R.  Co,  8  Mo.  App.  583;  I  Am.  & 
etc,,  waa  held  to  tie  constitutional  in  Eng.  R.  Cas.  632. 
Louisville,  etc.,  R.  Co.  V.  State,  35  Ind.  In  estimating  the  value  of  railroad 
17J;  87  Am,  Dec.  358.  property,  the  Inquiry  should  be  direct- 
The  cost  of  acquisition  in  not  an  ab-  ed  to  what  it  is  north  for  the  purposes 
solute  criterion  of  the  value,  but  is  an  for  which  it  is  designed,  and  not  for 
Important  elemeDt  to  be  coniildercd,  other  purpoees  to  which  it  might  be 
andertheclrcutnstancesupon  which  the  applied.  Buffalo,  etc,  R.  Co.  v.  Erie 
value  IB  to  be  formed.  lUinoia  Cent.  R.,  Co.,  48  N.  Y.  93;  Louisville,  etc,  R. 
etc..  Co.  -a.  Stookey,  Ta:  III,  358;  31  Co.  v.  State,  8  Helsk.  (Tenn.)  663; 
Am.  &  Eng.  R.  Cas.  479.  State  v.  Illinois,  etc.,  R.  Co.,  17  III.  64; 
Branch  roads  owned  or  leased  by  a  79  Am.  Dec.  396.  Nor  should  its  land 
companj,  though  constituting  but  one  be  assessed  as  mere  farming  land, 
■jstem,  should  be  assessed  and  valued  People  v.  Fredericks,  48  Barb.  (N.  Y.) 
separately  from  the  main  line;  counties  174.  Improvements  are  to  be  taken 
through  vhich  such  branch  roads  run  into  consideration.  Chicago,  etc.,  R. 
are  onl_y  entitled  to  the  Ui  on  the  Co.  i'.  Lee  County,  44  111.  248. 
branches  according  to  their  respective  4.  Central  Pac.  R,  Co.  n.  Howard, 
values.  I.ouisville,  etc.,  R.  Co.  v.  Bates,  51  Cal.  ZI9.  Compart  Tucker  v.  Fer- 
13  Lea  (Tenn.)  573;  [7  Am.  &  Eng.  gueon,  33  Wall.  <U.  S!)  517;  California 
R.  Caa.  494.  11.  Central  Pac.  R.  Co.,  127  U.  S.  1 ;  33 
The  valuation  placed  upon  railroad  Am.   &   Eng.    R.  Cas.  4^1;    Southern 

Eroperty    by  the  corporation   author-  Pac.  R.  Co.  f.   California,  118  U.   S. 

ies,    where     they    are    required    to  109  ;  25  Am,  &  Eng.  R.  Cas.  525;  Allen 

report   Buch   value,   is   not  conclusive  z'.Texas,  etc.,  R,  Co.,  15  Fed.  Rep.5t3; 

on     the    state    board,     Chicago,    etc.,  34   Am.    &    Eng.    R.   Cas.   18;    Santa 

B.  Co.  V.  Paddock,  75  111.  616  ;  Chicago,  Clara  v.  Southern  Pac.  R.  Co.,9  Sawy. 

etc.,  R.  Co.  V.  Raymond,  97  III.  313;  13  [C.  S.)  300;  note  following  Memphis, 

Am.  &  Eng.  R.  Cas.  663.  etc.,  R.  Co.  v.  Loftin,  13  Am.  &  Eng. 

The   board   must  act  on  their  own  R.  Cas.  377. 
35  C.  of  L.— 43                        667 


>y  Google 


TAXA  TION  {CORPORA  TE).  BkilnUs. 

c.  Interstate  Roads. — The  usual  method  of  valuing  for 
taxation  the  portion  within  a  given  state  of  an  interstate  road,  is 
by  consideration  of  the  proportion  between  the  mileage  within 
and  the  mileage  without  the  state  and  of  the  value  of  the  whole.* 

d.  Consolidated  Roads. — The  consolidation  of  the  rights, 
privileges,  franchises,  and  purposes  of  two  or  more  railroad 
companies  into  one,  where  there  is  no  provision  of  the  stat- 
ute or  constitution  to  the  contrary,  leaves  the  portions  of  the 
roads  thus  formed  subject  to  the  same  rules  of  taxation  that 
existed  before  the  consolidation.* 

1.  Erie  R.  Co.  V.  Pennnlvanla,  31  kngth    In    Dtlatuare   U    twenty-four 

WalL  rU.  S.)  103:    Illinois  Railroad  mllea.     The  tampon  the  property  esti- 

tc,  R.  mated  according  to  this  ratio  would  be 

Lin.   &  in    Dtla-ware    34-100  or  6-lj  of    the 

Ens.   R.  Cae.   161;    State  Auditor   v.  atnountol  the tazuponthewholeprop- 

£.cksonCo.,6j  Ala.  141;  7  Am.  &  Eng,  erty.     But  the  value  of  the  property  In 

.   Cas.  373 ;    Buffalo,  etc.,  R.  Co.  v.  Delawart  is  not  6-15  of  the  value  of 

Com.,  3  Brew.  (Pa.)  374;  BuCTalo,  etc.,  the  whole  property,  but  much  less  di«n 

R.  Co.  V.  Com.,  %   Brew.   (Pa^   3S6;  this  proportion  would  require.     Were- 

Nichols   V.  New   Haven,  etc.,  Co.,  43  peat,  therefore,  that  upon  the  assump- 

Conn.   103;    State   v.   Houaalonlc    R.  tionmadebr theapp«llant,therewould 

Co.,  4S  Conn.  44;   7  Am.  Sl  Eng.  R,  be   great  difficult   in   sustaining  the 

Cas.  338.  Ui.*^ 

The  capital  stock  and  bonds  of  an         >.  State  v.   Keokuk,  etc.,  R.  Co.,  99 

interstate  railway  are   liable   to  state  Mo.  30 ;  State  v.  Seaboard,  etc.,  R.  Co., 

taxation    in   the   proportion   that   the  .S3   Fed.   Rep.   450;   Natchez,  etc^  R. 

length  of  road  in  the  state  bears  to  the  Co.  v.  Laml>ert,  70  Miss.  779. 
entire  length  of  road.    Pittsburg,  etc..        Under  the  New    Tori  statute  au- 

R.  Co.  V.  Com.,  66  Pa.  St  73.  thorizing  any  railroad  company  organ- 

A  tax  on  the  franchise  may  be  assessed  ized  under  ^eiv  I'or>  laws  ...  to 
on  this  basis.  Buffalo,  etc.,  R.  Co.  v.  merge  and  contolldate  its  capital  stock. 
Com.,  3  Brew.  { Pa.)  3S6 ;  and  so  may  a  franchise,  and  property  wltfi  the  cap- 
tax  on  the  interest  on  the  loans.  Buffalo,  Ital  stock,  etc.,  of  any  other  railroad 
etc.,  R.  Co.  V,  Com.,  3  Brew.  (Pa.)  company orcompaniesorganized under 
386.  So  also  mar  a  tax  on  the  rolling  the  laws  of  thU  state,  or  under  the 
stock.  Richmond,  etc.,  R.  Co.  v.  Ala-  laws  of  this  state  and  any  other  state, 
mance,  84  N.  Car.  504;  7  Am.  &  Eng.  or  under  the  laws  of  any  state  or  states, 
R.  Cas.  339.  This  method  is,  however,  and  providing  for  theconverKlon  of  the 
liable  to  dlfGculties  which  might  defeat  stock  of  the  consolidated  companies  into 
the  just  assessment  of  roads  whose  that  of  the  new  corporation.  It  washeld 
value  per  mile  within  the  state  is  less  that  where  a  JVrtc  Tort  company  con- 
than  that  without.  solldated  with  companies  oi^nlzed  un- 
In  Minot  v.  Philadelphia,  etc.,  R.  der  the  laws  of  other  states  with  a  cap- 
Co.,  18  Wall.  (U.  S.)  106,  the  court,  by  ital  stock  equal  to  the  aggregate  of  the 
Field,  J.,  said:  "Assuming  that  the  stock  of  the  consoUdatnl  companies, 
tax  is  upon  the  property  of  the  corpo-  such  consolidation  created  a  new  cor- 
ratlon,  if  the  ratio  of  the  value  of  the  poratlon,  which  was  required  to  pay  the 
pTopcityiaDela'wareto  the  value  of  the  organization  tax  on  the  total  amount  of 
whole  property  of  the  company  be  less  its  capital  stock,  as  required  by  the 
than  that  which  the  length  of  the  road  New  Tori  Act  of  1886,  ch.  143,  4  1. 
in  Delaware  t>ears  to  its  entire  length,  People  11.  New  York,  etc.,  R.  Co.  (Su- 
and  such  is  admitted  to  be  the  fact,  a  preme  Ct),  ij  N.  Y.  Supp.  635. 
tax  imposed  upon  the  property  in  Del-  The  Quincy  Railroad  Bridge  Com- 
awnrs.  according  to  the  ratio  of  the  pany,  owning  a  bridge  across  the  Mis- 
lenglh  of  Its  road  lo  the  length  of  the  slssippi    river     at     Quincy,   or^^nally 


whole  road,  must  necessarily  fall  upon  chartered  as  two  distinct  companies,  br 
property  outside  of  the  eute.  The  thelegislaturesof/Z/isouand^uiaKr?, 
length  of  the  whole  road  is  in  round     and  consolidated  by  articles  which  were 


numbers    one   hundred    miles.      The    confirmed  and  approved  by  the  Iq^ttla- 
658 
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t.  Leased  Roads. — Taxes  assessed  upon  the  gross  earnings 
of  a  railroad  have  been  held  to  be  taxes  upon  the  property  of 
such  road,  within  the  provision  of  a  statute  requiring  the  lessor 
of  a  railroad,  and  not  the  lessee,  to  pay  such  taxes — especially, 
where  the  rent  to  be  paid  is  a  certain  proportion  of  the  gross 
earnings,  and  the  statute  directs  the  lessee  to  pay  the  taxes  and 
deduct  them  from  the  rent.' 

/,  Union  Stations. — Payment  of  a  percentage  on  their  gross 
earnings  by  the  railway  companies  which  own  ^1  the  stock  and 
use  the  terminal  facilities  of  a  union  depot  company  constitutes 
payment  of  taxes  on  all  the  property  of  the  latter.* 

g.  County  Aid. — A  railroad  company  cannot  be  taxed  to 
pay  the  amount  of  a  county's  subscription  to  aid  in  building  the 
road.' 

8.  Ponign  Corpontion*— a.  GENERAL  PRINCIPLES.— Corpora, 
tions  are  not  "citizens  "  within  the  meaning  of  the  clause  of  the 
federal  constitution,  guaranteeing  to  the  "  citizens  "  of  each  state 
the  enjoyment  of  all  the  privileges  and  immunities  of  citizens  of 
the  several  states.  Accordingly,  it  is  no  infringement  of  the 
privileges  and  immunities  of  citizens  of  other  states  for  a  state  to 
impose  upon  corporations,  of  which  such  citizens  are  stockhold- 
ers, such  taxes,  etc.,  as  it  may  deem  fit  and  proper,  as  a  conditton 
to  their  carrying  on  business  within  its  borders.* 

tare  ol  tUinoU,  ii  an  association  Incor-  ductlon  of  the  indebtedncM.     The  act 

porated  nnder   Jllimou    Uwi,  in    the  authorizing  the  compromise  also  au- 

senieofthe  revenue  law  of  that  state  thorlxed,  lor  the  pajment  of  the  »aid 

authorizing  the  taxation  of  its  capital  bonds,  a  regular  ad  valorem  tax,  to  be 

(lock.    Quincy  R.  Bridge  Co.  v.  Adams  levied  from  year  to  year,  "according 

Co„88lil.(-        "         ■       '-     *■       ''  ■ 


I.  615.    See  also  Corpora- 
tions, vot.  4,  p.  174.  ported  bj  the  asiessor."     It  was  held 

1.  A  law  which  requires  the  leasee  that,  although  the  mode  of  aacertain- 
of  a  railroad  to  deduct  the  taxes  ing  the  property  to  be  assessed  was 
levied  on  the  road,  from  the  rent  atip-  thus  prescrit>ed,  and  the  aaaeBament  of 
nlated  to  be  paid  under  the  leaae,  and  railroad  property  was  not  by  an  assessor, 
pay  the  same  to  the  state,  is  not  void,  but  by  a  board  created  for  that  pur- 
even  with  reference  to  existing  leases  pose,  the  act  evidently  contemplated 
•a  impairing  the  obligation  of  a  con-  that  the  property  of  the  railroad,  as 
tract,  where  t>oth  lessor  and  lessee  and  well  as  all  other  property  in  the  county 
the  rent  due  are  proper  subjects  of  tax-  subject  to  taxation,  should  be  asseiaed; 
allot).  Vermont,etc,,  R-Ccii. Vermont  and  whether  or  not  it  had  constituted 
CenL  R.  Co,  63  Vt.  i ;  46  Am.  &  Eng.  any  part  of  the  basis  of  credit,  was  im- 
R.  Gas.  646.  material. 

I.  State  v.  St  Paul  Union  Co.,  41        ft.  Foreign  Corporations,  vol.  8, 

Minn.  143;  41  Am.  &  Eng.  R.CBE.636;  p.  369.     See  Taxation — Occufation, 

6L.R.A.  134.  Business,  and  PriviUge  Taxes;  Bank 

S.  Applegatc    V.     Ernst,     3      Bush  of  Augusta  v.  Earle,  13   Pet.  (U.  S.) 

(Ky.)  618.  586  ;  Runyon  v.  Coater,  14  Pet.  (U.  S.) 

In    Elizabethtown,  etc.,    R.   Co.   v.  139;  LaFayette  Ins.  Co.  *.  French,  18 

Carter  Co.  (Ky.  1891},  iS  S.  W.  Rep.  How.  <U.  S.)  407;  Paul  v.  Virginia,  8 

37a,  it  appeared   that  the    defendant  Wall.  (U.  S.)   168;  Ducat  v.  Chicago, 

county,  i^ing   unable   to   pay  certain  in  Wall.  (U.  S.)   410;  Liverpool  Ins, 

bonds   issued    by  it   in   aid  of  a   rail-  Co.  t'.  Massachusetts,  10  Wall,  (U.  S.) 


road, procured  a  legislative  enactment,  566:  Chicago,  etc.,  R.  Co.  v.  Whitton, 
whereby  it  was  able  to  compromise  13  Wall.  (0.  S.)  170;  Home  Ins. Co.  t 
with  the  bondholders,  and  secure  a  re-     Morse,  20  Wall.  ( U.  S.)  445J  Doyle  s 
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The  only  limitations  are  that  corporations  employed  by  the 

federal  government  or  engaged  strictly  in  interstate  commerce 
can  be  interfered  with  by  no  exactions.* 

The  tax  may  be  either  a  gross  sum  in  the  nature  of  a  license 

Continental  InB.  Co.,  94  U.  S.  535;  (U.  S-)  168;  Liverpool  Int.  Co.  v. 
Phil«delphi«FireA»ioc.  I'.New  York,  Massgchusetu.  10  Wall.  {U.  S.)  566. 
119'  U.  S.  no;  Warren  Mfg.  Co.  v.  In  Western  Union  Tel,  Co,  v.  Msjer, 
Etna  Ins.  Co.,  3  Paine  (U.  S.)  516;  aS  Ohio  St.  531,  the  court  suataina  a 
Railroad  Tax  Cases,  13  Fed.  Rep.  747;  tax  on  tbe  gross  receipts  of  foreign 
Phanix  Ins.  Co.i'.  Com,,  5  Bush  (Kj.)  teleeraph  companies  doine  business  In 
«Si  96  Am.  Dec.  331  \  Gill  v.  Kentuckj  the  State  of  Okie,  although  the  domes- 
Gold,  etc.,  Min.  Co.,7  Bush  (Kj'.)  635;  tic  corporations  of  that  stale  are  not  so 
Ducat  v.  Chicago,  48  111.  179;  95  Am.  taxed.  Foreign  insurance  companies 
Dec.  539;  CiQcinnati  MuL  Health  mn.y  be  taxed  additionally  upon  sJl 
Aesur.  Co.  u.  Rosenthal,  55  III.  85 ;  8  premiums  collected  by  them,  the  taxes 
Am.  Rep.  636;  Western  Union  Tel.  Co.  to  be  paid  into  a  fund  fortbeuse  of  tbe 
V.  Lleb,  76  111,  173;  Tatem  v.  Wright,  fire  department.  Walker  v.  SpHng- 
33  N.  T.  L.  439;  Erie  R.  Co.  v.  State,  field,  94  111.  364. 

31  N.  J.  L.  531  ;  Slaughter  v.  Com.,  13  1.  Foreign  Corporations,  vol.  8, 
Gratt.  (Va.)  767 ;  People  v.  Imlay,  30  p.  371 ;  Pensacola  Tel.  Co,  v.  Western 
Barb.  (N.  Y.)  68;  British,  etc.,  L.  Ins.  Union  Tel.  Co.,  q6  U.  S.  la;  Pembina, 
Co.  v.  Com'rs  of  Taxes,  31  N.  Y.  33;  etc.,  Min.,  etc.,  Co.  v.  Pennsylvania, 
People  V.  Fire  Assoc,  93  N.  Y.  334;  135  U.  S.  181 ;  11  Am.  &  Eng.  Corp. 
I  Am.&  Eng.  Corp.  Cas.  I ;  44  Am.  Rep.  Cas.  543.  The  cases  of  People  v.  Fire 
38o;Matthewsi'.TheologicalSeminBry,  Auoc.,93  N.  Y.  311;  i  Am.  &  Eng. 
3  Brew.  ( Pa.)  543 ;  Fire  Department  v.  Corp.  Cas.  1 ;  44  Am.  Rep.  380,  and 
Noble,  3  E,  D.  Smith  (N.  Y.)  440;  Doyle  v.  Continental  Ins.  Co.,  94  U.  S. 
Buffalo,  etc.,  R.  Co.  v.  Com.,  3  Brew.  540,  seem  to  hold  that,  if  a  state  should 
(Pa.)  386;  Wheeden  v.Camden,  etc.,  R.  impose  on  a  corporation,  a  condition  as 
Co.,  1  Pbila,  ( Pa.)  33;  Leavenworth  u,  to  Its  entry  within  the  sUte  or  as  to  its 
Booth.  15  Kan.  637 ;  Fire  Department  continuance  within  the  state,  which 
o.  HelfenstelD,  16  Wis.  136;  Com.  v.  is  repugnant  to  the  state  or  federal 
Milton,  13  B.  Mon.  (Kj.)  3ii;  54  Am,  constitution,  the  corporation  would 
Dec.  tfli;  Home  Ins.  Co.  v.  Davis,  39  have  either  to  comply  with  the  condi- 
Mich.  338;  State  Treasurer  v.  Auditor  tion  and  waive  its  constitutional  privi- 
Gen'l,  46  Mich.  324;  13  Am.  &  Eng.  leges.or  to  take  the  consequences  of  re- 
R.  Cai.  396;  Farmers',  etc.,  Ins.  Co.  v.  maining  without  or  departing  from  the 
Hairah,  47  Ind.  336;  American  Union  state.  These  decisions  do  not,  how. 
Tel.  Co.  V.  Western  Union  Tel.  Co.,  67  ever,  seem  to  be  harmonious  with  Bar- 
Ala.  z6;  43  Am.  Rep.  90;  State  v.  ron  v.  Bumside,  i3i  U.  S.  1S6;  17  Am. 
Western  Union  Tel.  Co.,  73  Me.  535 ;  &  Eng,  Corp.  Cas.  333,  and  San  Fran- 
.ff*^.  Cohn,  13  Nev,  436.  cisco   v.   Liverpool,   etc.,   Ins.  Co.,  74 

A  foreign  country  is  "another  state,"  Cal.  113;   18  Am.  &   Eng.  Corp.  Cas. 

within  the  meaning  of  a  law  exempt-  464;  j  Am.  St.  Rep.  431;.   See  also  Erie 

Ing  stockholders  in  one  state   from  a  R.  Co.  v.  State,  31  N.  j.  L.  1:31 ;  86  Am. 

tax  on  their  shares  of  a  foreign  cor-  Dec.  236.     See  also  on   this  subject; 

poration,  if  the  stock  is  taxed  where  Angell  &  Ames  on  Corporations,  4  4S6, 

the  corporation  is  situated.     Foster  v.  a;   St.  Clair  i:  Cox,  106  U.  S.  350;  \ 

Stevens  (Vt.  1891),  13  L.  R.  A.  166.  Am.  &  Eng,  Corp.  Caa.   19;   Com.  v. 

Such  a  tax  is  not  obnoxious  to  a  con-  Milton,  is  B,  Mon.  (Ky.)  11 1;  54  Am. 

atitutional  requirement  that  taxes  shall  Dec.  t.21 ;   Pbcenix  Ins.  Co.  v.  Com.,  ,; 

be  equal  and  uniform,  because  it  dis-  Bush  (Ky.)  68;  96  Am.  Dec.  331 ;  State 

criminates   in  favor  of  domestic  com-  f.  Foedick,  31  La.  Ann.  434 ;  Tatem  r. 

panics.     Stale  v.  I-athrop,  10  La.  Ann.  Wright,  33  N.  J.  L.  419;  Fire  Depart- 

398;  Sfate  V.  Fosdick,  31  La,  Ann,  434;  ment  r.  Noble.  3  E.  D.  Smith  (N.  Y.) 

People  r.  Thurber,   13   111,  554;  Fire  440;  IHre  Department  v.  Wright,  3  E, 

Department  v.  Noble,  3  E.  D,  Smith  D.  Smith   {N.  Y.)  453;  Slaughter  r. 

(N.  Y.)  453;  Firemen's  Ben,  Assoc,  -u.  Com,   13  Gratt.  (Va.)   767;   Fire  De- 

Lounsbury,  31    III.  511;  74  Am.  Dec.  partment   r.  llelfenstein,  16  Wis.  136. 

115;  Fire  Department  v.  Helfenstein,  The  terms  on  which  foreign  corpo- 

16  Wis.  137;  I^ul  V.  Virginia,  8  Wall,  rations  are  permitted  to  enter  a  state. 
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fee;'  or  a  percentage  of  the  business  done;*  or  a  percentage  of 
the  par  value  of  the  capital  stock  •*  or  such  other  chaise  as  the 
legislature  may  see  fit  to  lay. 

b.  Definition  of  "  Doing  Business."— Occasional  and  iso- 
lated transactions  do  not  render  concerns  liable  to  taxes  laid  upon 
foreign  corporations  "doing  business"  within  the  state* 

c.  "  Retaliatory  Legislation." — In  some  of  the  states 
there  are  statutes  imposing  upon  foreign  corporations  seeking  to- 
do  business  therein  the  same  taxes,  licenses,  fees,  and  conditions- 
exacted  by  the  home  state  of  such  corporations  from  the  corpo- 
rations of  the  former  seeking  to  do  business  in  the  latter.  The 
constitutionality   of    this   legislation    has   been    attacked   upon 

may  be  changed  after  entrj,  Philadel-  procures    from   other    manufacturing 

phla  Fire  Amoc  v.  New  York,  119  U.  corporatione  in  the  state  much  of  the 

S.  119,  material  used  bv  it;  but  the  manufec- 

1.  State   V.  Lathrop,    10    La.   Ann.  ture  of  its  special  product,  into  which 

398;   State   v.   FoBdicV   31    La.   Ann.  these  materials  enter,  is  carried  on  In 

434;  Leavenworth  ii.  Booth,  15   Kan,  the  Stale  of   Pennsylvania.     It  muet, 

637;    Slaughter    v.    Com.,    13    GratL  therefore,  under   the   rulings   In   this 

(Va.)  767.  court,  be   held  to  be  a  companj'  not 

S.  People   -v.  Tliurber,   13   III.   554;  transacting  its  busEness  in   this  state. 

Fire   Department   ».   Helfenstein,   16  within themeanlngofthislaw,     Amer- 

WIb.  137 ;  Com.  v.  Millon,  la  B.  Mon.  lean  Glucose  Co.  v.  State,  43  N.  J.  Eq. 

(K7'.)3i};  54  Am.  Dec.  53a  ;  Western  380;  15  Am.  ft  Gng.Corp.  Cas.  112." 

Union  Tel.  Co.  jj.  Majer,  18  Ohio  St.  A  Ne-w  yenry  manufacturing  cor- 

511 ;  Phcenix  Ins.  Co.  v.  Com.,  ;  Bush  poration,  which  has  Its  principal  busi- 

(Ky.)  68  ;  96  Am.  Dec.  331  ;  Liverpool  ness  ofSce  there,  but  which   manutac- 

Ins.  Co.  V.  Massachusetts,  10  Wall.  (U.  turesand  sells  a  portion  of  its  wares  in 

S.)  566.  Nviu  7'ork,  and  has  mills,  warehouses, 

S.  In  Portland  Bank  v.  Apthorp,  13  and  large  bank  deposits  in  that  state,  is 

Mass.  353,  and  In  Com.   v.   Hamilton  a  foreign  corporation  "doing  business  " 

Mfg.  Co.,  13   Allen   (Maaa.)   398,  the  there  within  the  meaning  of  Laws  N. 

corporations  taxed  on  their  franchises  Y.  1881,  ch.  361,  and  subject  to  tax  a - 

were   creations  of   the  taxing   power,  tlon  thereunder.     People  v.  Equitable 

In  Attj.  Gen'l  p.  Bay  State  Mln.  Co.,  Trust   Co.,  96   N.  Y.   387;  People   v. 

99  Mass.  148;   96  Am.   Dec.   717,  the  Horn  Silver  Min.  Co.,  105  N.  V.  76; 

court  went /urther,  holding  that  a  fran-  18  Am.  &  Eng.  Corp.  Cas.  3:0;  People 

chise  tax  might  be  imposed  on  the  cap-  v.   Wemple   (N.   J.    [892),    29   N.   £. 

itai   stock   of   a   foreign    corporation.  Rep.  813. 

"It  is  not  merely  the  creation  of  cor-  A   foreign  manufacturing  company 

porate  functions   and  privileges,"  the  which  maintains  an  established  loca- 

court  said,  "or  the  conferring  of  rights  tion,  and  an  agent  in   New  York  City 

and  franchises  by  the  legislature,  which  for  the   purpose  of  selling  its  products 

entitles  the  state  to  tax  the  possessor  or   facilitating  their  sale,   and  which 

of  such  prlvilegea  and  righta."     See  keeps   funds    in    New  York   City   to 

also  State  v.  Sioux  Cit^,  etc.,  R.  Co.,  maintain  its  place  of  business    and  to 

43  Minn.  17.  enable  its  agent  to  carry  on  his  opera- 

4.  Laws  imposing  such  taxes  are  not  tions,  Is  "doing  business  within  the 
intended  to  withdraw  absolutely  the  state,"  within  the  meaning  of  Laws 
comity  which  enables  foreign  compa-  N.Y.i885.chapler)i  359,501, which  pro- 
nies  to  bring  suits  and  make  contracts,  vide  that  every  foreign  corporation  "do- 
In  the  case  of  the  Standard  Under-  I ng  business  with  the  state"  shall  be 
ground  Cable  Co.  v.  Atty.  Gen'l,  46  subject  to  a  tax  on  its  corporate  Iran- 
N.  J.  Eq.  270;  10  Am.  St.  Rep.  394,  the  chise  or  business,  to  be  computed  on 
court  said  :  "The  appellant  is  a  cor-  the  basis  of  the  amount  of  capital 
poratioD  incorporated  under  the  laws  stock  employed  within  the  state, 
ofthisstate;  it  is  a  manufacturing  com-  Southern  Cotton  Oil  Co.  ii.  Wemple, 
pany;  It  has  an  oflice  in  this  state,  and  44  Fed.  Rep.  34.  See  also  People  i>. 
661 
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various  grounds,  but  in  the  main  it  has  been  upheld.*  This  sub- 
ject has  been  fully  treated  elsewhere  in  this  work,  to  which  vcfer- 
ence  is  now  made.* 

m.  Taxatioit  07  THi  SHASiHOunB— 1.  DirMt  tvn—a.  Res- 
ident Shareholder — (i)  In  Domestic  Corporations. — The 
taxation  of  shares  of  stock  in  a  corporation  is  governed  by  the 
rules  which  govern  the  taxation  of  other  chases  in  action.*  They 
are  taxable  to  the  owner  at  his  residence;*  unless  the  state  has 
given,  as  it  may  give,  them  a  special  situs  for  the  purpose  of 
taxation.'  They  are  thus  taxable  notwithstanding  either  the  fact 
that  the  corporation  has  paid  a  tax  on  its  property  or  its  capital 
stock  or  both  ;*  or  the  fact  that  the  corporation's  proper^  is 

American  Bell  Telephone  Co.,  117  N.  Milli.  11  Allen  (Mass.)  168;  WhiteseU 

Y.  141.  w.  Northampton  Co.,  49  P«,  St,  516; 

1.  People  V.  Fire  Assoc,  q3  N.  Y.  Destr  on  Taxation  366;  Whitney  v. 

311;  I  Am.   &    Eng.   Corp.  Cas.  i ;  44  Madison,  33  Ind.  331;  Seward  ti.  Rising 

Am,   R«p.  380;   Phoenix    Ins.   Co.   v.  Sun,  79  Ind.  351;  13  Am,  &  Eng.  R. 

Welch,  39  Kan.  673;  Home  Ins.  Co.  i>.  Cas.  315. 

Swigert,  104  III.  653;  Goldsmith  v.  In  Conwell  v.  Connergviile,  15  Ind. 
Home  Ins.  Co.,  6a  Ga.  370;  Haverhill  150,  the  court,  by  Davidson,  J.,  said: 
Ini.  Co.  I/,  Prescott,  43  N.  H.  547;  80  "It  is  true,  we  have  decided  ttiat 
Am.  Dec.  133:  Philadelphia  Fire  stocks  in  railroad  companies,  are  taz- 
Assoc.  V.  New  York,  119  U.  S.  110.  able  to  the  corporations.  Sute  v. 
Contra,  Clark  v.  Mobile,  67  Ala.  317,  Hamilton,  5  Ind.  310.  But  that  deci- 
and  two  nhi  frias  opinions  in  10  Ins.  sion  is  based  upon  a  statute,  which  ex- 
Law  J.  361.  presslj  requires  that  mode  of  taxation 

S.  See     FoRBiGN    Corpokatioms,  to  he  applied  to  that  class  of  corpora- 

Tol.  S,  p.  329;   Statutes,  vol.  33,  p.  tfons.     In  the  absence  of  this  statute, 

ail  et  lef.  it  is  quite  evident,  that   the  individual 

~.  Van  Allen  v.  Assessors,  3  Wall,  stocltholdert  would  be,  alone,  liable  to 


(U.  S.)  573;  SUte  Tax  on  Foreign  Held     be  taxed  for  their  shares  of   railroad 

Bonds,  ic  Wall.  (U.  S.)   300;  Osbom     stock." 

V.  New  York,  etc.,  R.  Co.,  40  Conn,      '  rladsad    Mock.  —  Shares    of     stock 


;  SewaTdT'.RisingSun,79lnd.35i ;  which  have  been  pledged  as  collateral 

(Jook  V.  Burlington,  59  Iowa  351;  44  for  bonus,  with  power  to  the  pledgee 

Am,  Rep.  679;  Griffith  v.  Watson,  19  to  transfer  the  shares  Co  his  own  name, 

Kan.  33;   Oliver  u.  Washington  Mills,  and,  in  case  the  bonus  is  not  paid,  to 

II    Allen    (Mass.)     168;     Dwlght    v.  sell,  but  which  sUnd  on  the  books  of 

Mayor,etc.,  of  Boston,  13  Allen  (Mass.)  the  companv  In  the  nameof  the  pledg- 

316;  go   Am.  Dec.  149;  Rockingham,  or,  are  taxable  in  the  pledgor's  name. 

etc.,Sav.  Bank  v.  Portsmouth,  53   N.  Rattermanv.Ingalts(Ohio,  i89i],a8N. 

H.  i7;Beloir.  Forsjth  Co.,  83  N.  Car.  E.Rep.  168.   SeealsoTucker  v.  Aiken, 

SS;    33   Am.   Rep.    68S;   McKeen  v.  7   N.  H.   113;  and  Waltham   Bank  i>. 

orthampton  Co.,  49  Pa.  St.  519;  88  Waltham,  10  Met.  (Mass.)  334. 

Am.  Dec.  i,\y.  Dyer  v.  Osborne,  11   R.  Balaflv  Mon-parmwit. — When  a  cor- 

I.  311 ;  23  Am.  Rep.  460;   Union  Bank  poratlon's  shares  are  sold  for  non-par- 

V.  State,  9  Yerg.  (Tenn.)  490;   Denton  ment  of  taxes,  new  certificates  may  be 

f.  Living»ton,9johns,  {N.  Y,)96,ioo;  issued   to  purchasers   at  the  tax  sale. 

Planters',  etc,  Bank  v.  Leavens,  4  Ala.  Smith  v.  Northampton  Bank,  4  Cu^. 

?53;  Cooley  on  ioxation  (3d  ed.),  p.  33.  (Mass.)  i. 

I   is  said  in   3   Kent's   Com,,   p,   140,  B.  Cooley  on  Taxation  (id  ed.),  p. », 

note   1     (Lacy's   Rev,    ed.  1889),  that  eiling  American   Coal    Co.  v.    Alle- 

this  is  (he  American  doctrine.  gheny  Co.,  59  Md,  185;  Mayor,  etc.,  of 

«.  Bradley  11.  Bander,  36  Ohio  SL  36;  Baltimore  v.  Baltimore  City  Pass.  R. 

38  Am.  Rep,  547;  State  v.  Branin,  33  Co.,  57  Md.  31;  7  Am.  &  Eng,  R,  Cas, 

.  ],  L.  484;  Newark  City   Bank  v.  361.     See  also  McLaughlin  v.  Chad- 

"    '    ■     --;  Great  Bar-  well,  7  Helsk.  (Tenn.)  389;  Bradley  r. 

O.,    16   Pick.  Bauder,360hioSt3Si38Am.Rep.547. 

(Haas.)    J73;    Oliver  V.  Washington  (.  See  i  Taylor  on  Private  Corpora* 
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exempt  from  taxation.'     This  is  true  because  the  capital  stock 
and  the  shares  are  distinct  properties.* 

(2)  In  Foreign  Corporattons. — A  tax  may  be  levied  on  shares 

of  stock  of  foreign  coiporations,  by  the  state  of  the  owner's  resi- 

tionB  (3d  ed.)i  f)  477,  a;  ^^'7  o"  Taia-  Justice  NeUon,  mj% :  "The  tax  on  the 

tjon  (iBt  ed.),  vol.  i,  p.  356;  State  Bank  ahnres  is  not  a  tax  on  the  capital  of  the 

K.  Richmond,  79  Va.  113;  Memphis  V.  hanlc.    The   corporation   la   the  legal 

Ensley,  6  Baxt.  (Tenn.)  553;  3a  Am.  owner  of  all  the  property  of  the  b«nk. 

Rep.  533 ;  Cook  v.  Burlington,  59  Iowa  real  and  personal.    .    .    .    The  interest 

151;  44  Am.  Rep.  679.  of  the  shareholder  entitles  him  to  pir- 

In  Seward  v.  Rising  Sun,  79  Ind.  ticipate  in  the  netprofitsearnedbjthe 
353;  13  Am.  &  Eng.  R.  Cas.  315,  Bick-  bank  in  the  employment  of  its  capital, 
nell,  C.  C,  said :  "  In  the  absence  of  a  during  the  existence  of  its  charter,  In 
statute  to  the  contrary,  a]t)iough  a  cor-  proportion  to  the  number  of  his  shares, 
poration  may  be  taxable  for  its  corpo-  .  .  .  This  is  a  distinct  independent 
rate  property,  the  owners  of  shares  of  interest  or  property,  held  by  the  share- 
its  stock  may  be  taxed  therefor  where  holder  like  any  other  property  that 
they  reside.  Conwell  v.  Connersvllte,  may  belong  to  him."  Burroughs  on 
15  Ind.  150."  TaxBtion(iited.),4S6;  Cook's  Stock, 

I.  Belo  TJ.  Forsyth  Co.,  83   N.   Car.  Stockholders,   and    Corporation   Law 

4i5;>3  A")'  Kt^P'  ^^-     I"  ^Bt  cBiC'  {^(l-e<l')i4  5^3;  Bradley  f.  Bauder,  36 

which  holds  that  shares   in  a  railway  Ohio  St. ""     —  ■        "            .. .   ^     . 

corporation,  whose    property    is    ex-  v,  Roclcf 

empted  by  its  charter,  may  be  made  to  Danville  Banking,  etc.,   Co.  ii.  Parks, 

pay  an  ad  valorem  Ux,   the  court,  by  88  III.  170;  Slate  u.  Branin,  33  N.J.  L. 

Smith.C.  J.,  said;  "  It  is  not  pretended  484;  Memphis  v.  Parrlngton,  8  Baxl. 

that  the  aatiessment  and  taxation  of  the  (Tenn.)  539;  Minot  v.    Philadelphia, 

estate  of  the  debtor  where  he  may  re-  etc.,  R.  Co.,  iB  Wall.  [U.  S.)  lod. 

side,  or  his  estate  may  be  found,  should  In  a  note  to  Com.  v.  Delaware  Dlv. 

relieve  the  security,  which  the  creditor  Canal   Co.   (Pa.),  3    L,   R.  A.  798,  It 

holds,   from  liability  for  its   share  of  is  said:  "The  capital  stock  of  a  cor- 

the  common  burden.  The  sameprlncl-  poration,  and  the  shares  of  the  capital 

pie,  and  with  equal  force,  may  be  ap-  slock,  are  distinct  things.     So  a  tax  on 

plied  to  the  stockholder  and  the  cor-  the  shares  of  stockholders  In  a  corpo- 

""      '  ■■  ■    ■         the  ■        ■        ■"■         

ind  this  may  diminish  Its  distributable  and  may  tie  laid  irrespective  of  any 
profits,  but  the  stockholder  cannot,  taxation  of  the  corporation  when  no 
any  more  than  the  creditor,  claim  ex-  contract  relations  exist.  Glevv.  Dodge 
emptlon  on  this  account,  for  his  stock,  (D.  C.  1S85),  3  Cent.  Rep.  387:  Tre- 
as  distinct  and  separate  properly  in  mont  Bank  f.  Boston,  i  Cush.  (Mass.) 
his  own  hands."  Conwell  v.  Conners-  141 ;  State  v.  Petway,  1  Jones  Eq.  (N. 
ville,  15  Ind.  150;  Nashua  Sav.  Bank  Car.)  396;  State  v.  Thomas,  36  N.  J. 
V.  Nashua,  46  N.  H.  389;  Smith  v.  L.  181  ;  Lycoming  Co.  f.  Gamble,  47 
Exeter,  37  N.  H.  51:6.  And  see  Floyd  Pa.  St.  106;  Whitesell  i>.  Northampton 
Co.  V.  New  Albany,  etc.,  R.  Co.,  11  Co.,  49  Pa.  St.  536;  Union  Bank  v. 
Ind.  570.  State,  9  Yerg.  (Tenn.)  490;  Oswego 
A  state  may  tax  shares  of  capital  Starch  Factory  v.  Dolloway,  3t  N.  Y, 
stock  invested  in  United  Slalts  hoaAt,  449;  People  v.  Bradley,  39  III.  141; 
against  stockholders,  although  it  can-  Conwell  v.  ConnersviUe,  i;  Ind.  ico; 
nd^Ux  the  bonds  themselves.  St.  Louis,  Van  Allen  ti.  Assessors,  3  Wall.  (U.  S.) 
etc.,  Assoc.  V.  Lightner,  47  Mo.  393.  584;  State  Tax  on  Foreign  Held  Bonds, 
"  ■  --  -  ....  i<;  Wall.  (U.S.)  333;  Cumberland  Ma- 
rine R.  Co,  D.  Portland,  37  Me.  444  ; 
Nashville  Gas  Light  Co.  v.  Mayor,  etc., 
of  Nashville, 8  Lea  (Tenn.)  406;  Mem- 
Ins.  Co.,  36  Conn.  513;  Harrison  v.  phis  r.  Ensley,  6  Baxt.  (Tenn.)  553;  33 
Vines.  46  Tex.  15;  People  ti.  Com'rsof  Am.  Rep.  533;  New  Orleans  r.  Canal, 
Assessnients, etc.,  33  Barb.(N.Y.)  509.  etc.,  Co^  31  La.  Ann.  157:  New  Or- 
S.  In  Van  Allen  v.  Assessors,  3  Wall,  leans  v.  Houston,  i  [9  U.  S.  165  ;  Cook 
(U.  S.)  573,  on  page  383,  the  court,  by  v.  Burlington,   59   Iowa  351 ;  44   Am. 
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dence.*  This  rule  is  not  affected  by  the  fact  that  the  corporation 
has  in  its  state  paid  taxes  on  capital  stock  or  property  or  both.* 
Some  of  the  states,  however,  exempt  such  shares  from  taxation 
when  a  tax  has  been  paid  on  them  in  the  state  where  the  corpo- 
ration is  located.' 

b.  NON-KESIDENT  SHAREHOLDER — (i)  In  Dome*tK  Corpora- 
tions. — A  state  may  tax  shares  of  stock  in  domestic  corporations 
though  owned  by  non-residents,  when  provision  for  such  tax  is 
made  by  the  law  under  which  the  corporation  Is  created.* 


Rep.  679;  Republic  L.  Ins.  Co.  v. 
PoUak.  J5  111.  J91."  See  also  tuf", 
this  title,  Definition  of  Capital  Stock. 

1.  Worthinglon  v.  Sebastian,  15 
Ohio  St.  1  \  Eastern  Bridge  v.  County, 
9pa.St.  415;  McKeenc.  Northampton 
Co.,  49  Pa.  St.  519;  88  Am.  Dec 
515;  Worth  1/.  Ashe  Co.,  81  N.  Car. 
430;  31  Am.  Rep.  693;  State  i'.  Bran  in, 
23  N.j.  L.  484;  State  !■.  Bentlej-,  33  N. 
J.  L.  533;  Newark  City  Bank  v.  As- 
sessor, 30  N.J.  L,  13;  Great  Barrington 
*.  Berkshire  Co.,  16  Pick.  (Mass.)  571. 

In  Seward  t.  Rising  Sun,  79  Ind. 
353 ;  13  Am.  &  Eng.  R.  Caa.  315,  Bick- 
nell,  C.  C,  said  :  "  There  is  no  provi- 
sion in  our  statutes,  which  relieves  the 
owner  of  stock  in  foreign  corporations 
from  the  duty  of  listing  such  property, 
as  there  is  in  regard  to  stock  owned  in 
domestic  corporations.  .  .  .  In  the 
absence  of  any  statute  to  the  contrary, 
although  a  corporation  may  be  taxable 
for  its  corporate  property,  the  owners 
of  shares  of  its  stock  may  be  taied 
therefor  where  they  reside. 

S.  Dwlght  V.  Mayor,  etc.,  of  Boston, 
13  Allen  (Mass.)  316;  90  Am.  Dec.  149; 
Dyer  v.  Osborne,  li  R.  I.  w  \  13  Am. 
Rep.  460,  Bradley  v.  Bauder,  36  Ohio 
St.a8;  38  Am.  Rep.  547;  Seward  b.  Ris- 
ing Sun,  79  Ind.  351 ;  13  Am.  &  Eng. 
R.  Cas.  315;  Appeal  Tax  Court  v.  Gill, 
SO  Md.  377. 

Such  a  tai  is  not  opposed  to  the  con- 
stitution of  the  United  Stales,  nor  to  a 
provision  in  a  state  constitution  that 
"the  burdens  of  the  state  ought  to  be 
fairly  distributed  among  its  citizens." 
Dyer  V,  Osborne,  n  R.  1.  321  ;  13  Am. 
Rep.  46a.  Nor  to  a  provision  that 
property  shall  be  taxed  "by  a  uniform 
rule."  Worthineton  v.  Sebastian,  ij 
Ohio  St.  I ;  Bradfey  v.  Bauder,  36  Ohio 
St.  38;  38  Am.  Rep.  547. 

In  Dyer  v.  Osborne,  it  R.  1.  331 ;  13 
Am.  Rep.  460,  it  was  held  that  a  person 
owning  shares  In  a  manufacturing  cor- 
poration in  Massachusetlt,  but  residing 
in  mode   Island,  was  liable  to  a  tax 


upon  his  shares  at  his  place  of  resi- 
dence, although  they  had  been  assessed 
under  the  laws  of  Massacimetls  in  the 
city  where  th«  corporation  was  located, 
and  the  owner  had  paid  the  tax.  The 
court,  by  Durfee,  C.  ].,  said:  "The 
laws  of  Rhode  Itland  are  paramount 
in  Rhode  Island,v.TiA  all  the  inhabitants 
of  the  state  are  subject  to  them  with- 
out regard  to  the  laws  of  any  other 
state.  ...  It  would  cerUinly  be 
going  too  far  to  hold  that  a  man  of 
wealth  in  Rhode  Islaadcnnnot  be  taied 
at  all,  If  his  property  is  invested  in  the 
stocks  of  a  manufacturing  corporation 
of  another  state  and  there  subject  to 
taxation." 

See  Worth  v.  Ashe  Co.,  oo  N.  Car. 
409,  where  this  same  point  is  decided, 
and  this  language  is  quoted  with  ap- 

S.  S^e  Rhode  Island  Pub.  Stat.  tSSi, 
p.  I3J;  JfTe-B/  Hampshire  Pub,  Slat 
1S91,  p.  t79',  Vermont  Rev.  Laws  iSSo, 
4370. 

4.  Stockholders  v.  Board,  etc  (Va. 
1891),  13  S.  E.  Rep.  407;  Faxton  v. 
McCosh,  12  Iowa  530.  It  is  said  that 
if  one  chaoses  to  submit  his  property 
to  the  taxing  power  of  a  state  by  in- 
vesting In  stocks  of  corporations  which 
are  liable  to  be  made  to  collect  a  tax 
from  non-resident  shareholders,  the 
courta  can  afford  him  no  relief.  Tap- 
pan  V.  Merchants'  Nat,  Bank,  19  Wall. 
(U.  S.)  «oo;  Nashville  v.  Thomas,  5 
Coldw.  (Tenn.)  600;  Bedford  v.  Mayor, 
etc.,  of  Nashville,  7  Heisk.  (Tenn.)  409; 
First  Nat.  Bank  v.  Smith,  65  111.  44. 
Contra,  Union  Bank  i..  State,  9  Yerg. 
(Tenn.)  490.  And  see  Cleveland,  etc., 
R,  Co.  T.  Pennsylvania,  15  Wall.  (U. 
S.)  300. 


Tork,  was  not  taxable  by  the  State  of 
Maryland. 
In  Catlin  v.  Hull,  11  Vt  153,  and 
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(2)  /;;  Foreign  Corporations. — As  a  state's  taxing  power  is  limited 
to  persons,  property  and  business  within  its  boundaries,  shares  of 
a  foreign  corporation's  stock  held  by  a  non-resident  cannot,  of 
course,  be  taxed.* 

2.  Tax  Collected  tnm  the  Corporation.— Corporations,  even  na- 
tional banks,  may  be  made  tax-collectors  by  being  required  to 
reserve  for  the  benefit  of  the  government,  deductions  from  the 
shareholders'  interests.* 

Redmond  v.  Rutherford  Co.,  87  N.  Patterson,  jo  Md.  354;  Great  Barring- 
Car.  113,  it  was  held  that  choiea  in  ac-  ton  v.  Berkshire  Co.,  16  Pick.  (Mass.) 
tion  belonging  to  a  non-resident,  in  the  573;  State  v.  Branin,  13  N.  J.  L.  4S4; 
hands  of  an  agent  within  the  state,  niajr  State  v.  Bentlej,  23  N.  J.  L.  5.^1; 
be  taxed.  This  latter  case  quoted  the  Whiteaell  v.  Northampton  Co.,  49'  Pa. 
<^!nian  of  Chief  Justice  Pearson,  pro-  St.  536;  Griffith  v.  WaUon,  ig  Kan. 
nounced  in  Atvanj-  v.  Powell,  1  Jones  a6;  Griffiths.  Carter,  8  Kan.  571 ;  Con- 
Eq.fS'.Car.)  51,  to  the  effect  that  the  well  v.  Connersviile,  15  Ind.  ijo^Sew- 
doclrine  that  personal  property  is  «rd  v.  Rising  Sun,  79  Ind.  353;  13  Am. 
deemed  to  follow  the  person  of  the  &  Eng.  R.  Gas.  315. 
owner  "is  based  upon  a  Action  which  9.  AnK.&  Ameson  Corp., ^^5^6,557; 
has  no  application  to  the  question  of  Reg.  i>.  Arnaud,9Q.  B.3o6;  sSE.  C.  L. 
revenue."  806,  State  v.  Branin,  23  N,  J.  L.  484; 
A  municipalitj  has  no  authority  to  McCulloch  t.  Maryland,  4  Wheat.  (U, 
tax  shares  of  stock  in  corporations  S.)  316;  Van  Allen  v.  Assessors,  3 
within  Its  jurisdiction,  owned  by  per-  Wall.  (U.  S.)  583;  Bradle;  v.  Illinois, 
sons  residing  elsewhere,  unless  such  4  Wall.  (U.  S.)  459;  Haight  v.  Pitts- 
authoritjlsexpressl;  conferred  by  Stat-  burg,  etc.,  R.  Co.,  6  Wall.  (U.  S.)  ic; 
ute.  Evansville  v.  Hall,  14  Ind.  37;  First  Nat.  Bank  v.  Kentucky,9  Wall 
Conwell  f.  Connersville,  15  Ind.  150;  (U.  S.)  353;  Lionberger  v.  Rouse,  9 
Craft  V.  Tuttle,  J?  Ind.  332.  Wall.  (U.  S.)  468;  U.  S.  i:  Baltimore, 
In  Griffith  f.  Watson,  19  Kan.  23,  it  etc.,  R.  Co.,  17  Wall.  (U.  S.)  312; 
was  held  that  shares  of  stock  in  a  gas  Minot  v.  Philadelphia,  etc.,  R.  Co.,  tS 

companj    in   the    city    of    Lawrence,  Wall.  (U.  S.)  206;  Maltby  v.  Reading, 

owned    bj    a    resident    of    Wakarusa  etc..  R.  Co..  53  Pa.  St.  140;  <^i>ii>i"iiiga 

Township,  could  not  be  taxed  by  the  v.  Merchants'  Nat.  Bank,  loi  U.  S.  is«; 

city  of  Lawrence  where  he  did  not  re-  Union  Bank  v.  State,  9  Yerg.  (Tenn.) 

side.     The   court  said:    "Said  shares  501;   Richmond   v.  Daniel,   14   Graft. 

of  stock   piust  be   considered   as  per-  (Va.)    385;     Nashua     Saw.    Bank     t>. 

sonal  property    .    .    .   and  must  there-  Nashua,   46    N.   H.    39S ;    Dwight  v. 

fore  be  Uied,  If  laied  at  all,  to  the  Mayor, etc.,  of  Boston,  13  Allen  (Mass.) 

holders    thereof   where  such   holders  331;  90  Am,  Dec.  149;  Com.r.Phcenii 

reside."  Iron  Co.,  1    Pearson   (Pa.)   383;  Com. 

In  Gordon  v.  Mayor,  etc.,  of  Baiti-  v.   Lehigh  Valley  R.  Co.,  104  Pa.  St, 

more,  5  Gill  (Md.)  231,  it  was  held  that  89;  13  Am.  &.  Eng.  R.  Cas.  347;  Dela- 

a general  taxingpower,  "granted in  the  ware,  etc.,  R,  Ca.v.  Com., 66  Pa.  St.  69; 

most  comprehensive  terms,  and  with-  Ottawa  Glass  Co.  v.  McCaleb,  81   111. 

out  any  limitation  as  to  the  objects  on  t,cfi\  New  Orleans  v.  Louisiana  Sav. 

which  the  power  is  to   operate,"  was  Bank,  etc.,  Co.,  31  La.  Ann.  826;  Bar- 

■  sufficient  authority  for  levying  a  mu-  ney  i.  State,  42  Md,  4S0:  McVeagh  i'. 

nicipal  tax  upon  the  bank  stock  of  a  Chicago,  49   111,  318;  Mayor,  etc.,  of 

corporation   in   the   city  owned   by  a  Baltimore  v.  Baltimore  City  Pass,   R. 

non-resident.  Co.,  57  Md,  31;  7  Am.  &   Eng,  R.  Cas, 

Asto  national  banks, see  National  361;  St.  Albans  t.  National  Car  Co., 

Banks,  vol.  16,  p.  187.  57  Vt,  68.   Many  of  the  states  tax  bank 

1.  State  Tax  on  Foreign  Held  Bonds,  shares  to  the  owner  at  the  location  of 

15  Wall.  (U.  S.)  300;  Bmdler  v.  Bau-  the  bank,  and  require  the  bank  to  pay 

der,  36  Ohio  SL  28;  38  Am.  Rep,  5. 

St.   Louis   V.   Wiggins   Ferry   Co., 

Wall.  (U.  S.)433 ;  Cooley's Const.  L: 

(6th  ed.)  615;  Appeal   Tax   Court 
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IT.  SomU  TAZATunr.— While  the  double  taxation  of  corpo- 
rations may  be  unjust,'  the  power  of  the  state  to  impose  it  is 

the    atockholder.    Arhamas    Dig.   of  the  corporation  could  not  be  made  col- 

StHt.  1884,  ^t)  .S633,  5633.  lector  of  a  tax  on  bonds  in  the  hand* 

In  North    Carolina,  the   cashier  of  of  non-resident  owners. 

the  bank  Is  required  to  pay  the  state  Neither  can  such  a  tax  be  enforced 

taxes  on  shares  of  stock  to  the  treasurer  against  the  corporation's  assets  after  it 

of  the  state,  and  the  taxes  assessed  for  becomes   insolvent,  nor   against  a  re- 

ichool    and    county  purposes    to   the  ceiver's  assets.     Lionberger  v.  Rowse, 

sherifTof  the  county  in  which  the  bank  43  Mo.  67 ;   Relfe  v.  Columbia  L.  Ins. 

is    situated.      North    Carolina    Laws  Cfo,  11  Mo.  App.  374;   Cootey  on  Tax- 

1891.  p.  agi,  4  4.  ation,  p.  433. 

In  some  of  the  states,  non-resident  Corporations  may,  it  seems,  be  coin- 
shareholders  in  all  corporations  are  pelled  br  mandamus  to  collect  such 
taxed,  and  the  corporation  pars  it  and  taxes.  State  r.  Majhew,  1  Gill  (Md.) 
collects  it  from  the  shareholder.  Con-  487;  Barney  ".  State,  4a  Md.  480;  Mc- 
uecticvl  Gen.  Stat  1888,  ^4  3916,  M'7;  Veagh  v.  Chicago,  49  III.  318. 
Maryland  Pub.  Gen.  Laws  18S8,  p.  1.  See  CoitPORATIOK,  vol.  4,  p. 
1350.  tjic;  Toll  Bridge  Co.  v.  Oibom,  35 
Vermont  makes  this  provision  as  to  Conn.  7;  Tax  Cases  of  1841,  13  Gill  S 
Mock  In  all  corporations  but  railroads,  ].  (Md.)  117;  State  v.  Tunis,  33  N.  J. 
telephone,  Insurance,  steamboat,  and  L,  546;  Cook  v.  Burlington,  59  Iowa 
car  and  transportation  companies,  the  251 ;  44  Am.  Rep.  679. 
stock  of  which  companies  is  exempt  In  Nashua  Sav.  Bank  v.  Nashua,  46 
from  taxation.  Vermont  Rev.  Stat  N.  H.  3S9,  it  was  held  that  the  real 
18S0,  J4  383, 184;  Acts  1890,  p.  16.  estate  of  a  bank  is  taxable  in  the  town 

In  Afajjacimr/'j,  a  law  requlringall  where  situated,  regardless  of  any  av 

corporations  to  reserve  and  pay  Into  sessment  that  has  been   made  on  the 

the  treasury  of  the  commonwealth  a  capital  stock.     The  court  said :  "It  is  a 

certain  proportion  of  all  dividends  de-  fundamental  principle  in  taxstlan  that 

clared  by  them  on  shares  of  non-resi-  the  same  property  shall  not  be  subject 

dent  owners    has    been   declared  un-  to  a  double  tax,  payable  by  the  tame 

constitutional.     Oliver  ii,  Washington  party,  either  directly  or  indirectly;" 

Mills,   II    Allen    (Mass.)  268.     See   a  but  on  the  next  page  It  adds  ;  "  If  this 

similar  rule  declared  in  New  yersey.  were  in  substance  a  double  tax,  it  would 

State  V.  Thomas,  a6  N.  J,  L.  181.  only  show  that  the  sUtute  has  in  this 

''The  fact  that  the  tax  on  the  shares  instance  admitted  an  anomaly  incotiSict 
is  collected  from  the  bank,  instead  of '  with  the  general  policy  of  the  law, 
directly  from-  the  stockholdeis,  does  which  can  only  be  excused  on  the 
not  alter  the  character  of  the  tax.  This  ground  that,  from  the  nature  of  the 
mode  of  requiring  the  ofiicers  of  corpo-  case,  the  injustice  of  double  taxation 
rations  to  pay  the  tax  on  the  dividends  cannot  be  avoided." 
due  the  shareholders,  or  on  the  shares.  In  Lenawee  Co.  Sav.  Bank  c  Ad- 
is  the  one  practised  in  New  England  rian,  66  Mich.  273-,  18  Am.  &  Eng. 
and  some  of  the  other  states,  and  bv  Corp.  Cas.  471,  In  which  It  wkb  held 
Congress,  and  is  one  which  expert-  that  the  bank  fixtures  and  surplus 
ence  shows  to  be  convenient  and  property  held  by  a  bonk  which  had 
proper."  Burroughs  on  Taxation  (ist  paid  a  tax  on  Its  real  estate,  and  -whose 
ed.],^66.  See  First  Nat  Bank f.  Ken-  shareholders  had  paid  a  Ux  on  the 
tucky,  9  Wall.  (U.  S.)  363.  value  of  their  shares,  after  deducting 

In  Jenkins  v.  Charleston,  ;  S.  Car.  the  valueof  the  real  estate  so  taxed  to 
393 ;  13  Am.  Rep.  14,  it  was  held  that  the  bank,  could  not  be  assessed  for 
the  city  council  of  Charleston  may  taxation  under  the  statute  of  1885,  the 
lawfully  tax  its  own  stock,  as  well  court  said,  "Whether  legally  possible 
that  owned  by  non-residents  as  that  to  levy  double  taxes  under  any  circum- 
owned  by  residents  of  the  city,  and  may  stances,  ps  it  is  claimed  some  author- 
enforce  payment  bj  deducting  the  ities  justify,  there  is  no  doubt  they 
amount  of  {he  tax  from  interest  due  on  ought  not  to  be  levied,and  we  have  no 
the  stock.  doubt  this  statute  has  prevented  banks 

It  was  held  in  State  Tax  on  Foreign  and  their  shareholders  from  being  sub- 
Held  Bonds,  15  Wall.  (U.  S.)  300,  that  jected  to  them." 


>y  Google 


DMbte  TuatiM.       TAXA  TION  {CORPORA  TE).      SMbu  TukttMi. 
ample.^     Statutes  will  be  so  construed  as  to  prevent  double  tax- 
in  Salem  Iron  Factory  v.  Danven,  right   to  Interfere  with  the   leglalatlve 
10   Mass.  514,  decided  in  1S13,  it  was  discretion." 

held  that  a  manufacturing  corporation  is  But  see  Angell  &  Ames  on  Corpora- 
taxable  for  its  real  property  in  the  town  tlont  (nth  ed.},  f  461,  where  It  ii  said: 
where  it  lies,  notwithstanding  the  in-  "  It  appears,  then,  that  the  capital  stock 
dividual  corporators  are  liable  to  be  of  a  corporation  may,  in  the  discretion 
taxed  for  their  several  shares  in  the  of  the  tegitlature,  be  taxed  as  an  aggre- 
towns  where  thej  dwell.  But  the  per-  gate,  to  the  corporation,  according  to 
sonal  property  of  the  corporation  was  its  value,  or  to  the  stockholders,  on  ac- 
beld  not  to  betaiahle;  the  court  ob-  count  of  their  separate  ownership  of  it; 
serving  that,  as  the  shares  are  articles  but  cannot  be  taxed  at  the  same  time 
of  personal  estate,  for  which  the  owners  In  both  modes."  Citing  Boston  Water 
are  taxable  in  their  respective  towns.  Power  Co.  v.  Boston,  9  Met.  (Mass.) 
"it  appears  unjust  and  contrary  to  the  199;  Smith  ■v.  Burlej,  9  N.  H.  433; 
spirit  of  our  laws,  that  the  corporation  Gordon  c.  Mayor,  etc.,  of  Baltimore,  5 
shouldalsobe  taxed  for  the  same  prop-  Gill  (Md.)  331;  Bank  of  Cape  Fear  v. 
erty."  Edwards,  11  Gill  &  J.  (Md.)  117. 

But  see  Tax  Cases  of  1841,  13  Gill  &  But  the  cases  cited  from  Mataacku- 
J.(Md.)  117,  and  Gordon  v.  Mayor,  sella  tLitA  New  Hamf shirt  taiii  on  the 
etc.,  of  Baltimore,  5  Gill  (Md.)  331,  construction  of  statutes  in  those  states; 
where  the  doctrine  is  advanced  that,  the  one  from  North  Carolina  dependa 
"the  stock  of  a  hank  is  the  represent-  upon  the  provisions  of  the  company's 
ative  of  its  whole  property  ;  and  when  charter,  and  the  Maryland  cases  were 
a  tax  has  been  laid  on  the  stock  !n  the  decided  with  direct  reference  to  a  pro- 
hands  of  the  shareholders,  the  real  and  vision  of  the  constitution  of  that  state. 
personal  estate  of  the  company  he-  A  tax  may  be  laid  on  the  net.eam- 
comes  exempt  from  taxation.  To  tax  ings  or  Income  of  a  corporation  which 
both  the  real  or  personal  property  and  is  paying  a  bonus  of  3^  per  cent.  00 
the  stock,  would  be  a  double  tax,  and  its  capital  stock  in  lieu  of  tax  on  divi- 
unjust."  dends.    Jones,  etc.,  Mfg.  Co.  v.  Com., 

1.  New  York,  etc.,  R.  Co.  v.  Sabin,  69  Pa.  St.  137. 

j6  Pa.  St.  345;  State  ».  Newark,  35  N.  In  Rudderow  v.  State,  31   N.  ].  L. 

J.  L-315;  State  V.  Branin,  33  N.J.  L.  512,  the.  court,  by  Elmer,  J.,  said :  "Our 

584;  Jersey  City  Gas  Light  Co.  v.  state  constitution  contains  no  restric- 
ersey  City,  46  N.  J.  L.  194;  Provi-  tions  upon  the  power  of  taxation,  and 
dence,  etc.,  R.  Co.  i'.  Wright,  2  R.  I.  in  the  absence  of  such  restrictions,  or 
SS9;U.  S.  Express  Co.  v.  E Hyson,  18  of  restrictions  in  the  Constitution  of 
Iowa  370.  the  United  Stales,  all  persons  inhabit- 
In  Iron  City  Bank  v.  Pittsburgh,  37  ing  or  doing  business  in  the  aUte, 
Pa.  St.  340,  in  which  it  was  held  that  a  whether  individual  citizens  or  artificial 
tax  could  t>e  assessed  against  the  dis-  persons  doing  business  as  corporations 
count  business  of  abanking  corporation  by  virtue  of  legislative  grants,  may  be 
which  had  paid  a  tax  on  Its  capital  stock,  taxed,  at  the  discretion  of  the  legisla- 
Ihe  court  says:  "  With  a  firm  convic-  ture,  to  such  extent  as  the  public  exi- 
tion  that  bank  slocks  arc  taxed  beyond  gendes  may  require ;  and  such  taxation 
any  other  forms  of  property  In  the  com-  may  be  universal  or  limited,  dlscrimi- 
monwealth,  .  .  .  we  are  brought,  natlng  or  general,  equal  or  unequal." 
nevertheless,  to  the  conclusion  that  this  In  a  note  to  People  v.  Worthington, 
tax  is  legal  and  constitutional."  ai  111.  171 ;  74  Am.  Dec.  95,  It  is  said : 
In  People  v.  Home  Ins.  Co.,  93  N.  "  Sovereign  states  undoubtedly  possess 
Y.  318 ;  3  Am,  St  Eng.  Corp.  Cas.  363,  the  power  to  tax  all  property  within 
on  page  347,  the  court,  by  Ruger,  C.  J.,  their  jurisdiction,  and  also  to  determine 
said:  "In  perfortnlng  the  dutyof  levy-  the  mode  and  limit  of  such  taxation, 
ing  taxes  for  the  support  of  the  govern-  Catlin  v.  Hull,  21  Vt  153;  Dundee 
ment,  slate  legislatures  may,  in  the  ex-  Mortgage,  etc.,  Co.  i'.  School  Dist  No. 
erclse  of  their  undoubted  power.  Impose  i,  19  Fed.  Rep.  359;  State  Tax  on  For- 
donble  taxes,  or  lay  burdens  beyond  the  eign  Held  Bonds,  15  Wall.  ( U.  S.)  300 ; 
financial  capacity  of  the  classes  taxed,  Kirtlandv.Hotchklss,  100U.S.491.  Mr. 
and  however  impolitic  or  unwise  such  Justice  Field,  in  delivering  the  opinion 
a  course  would  be,  the  courts  have  no  of  the  Supreme  Court  of  the  Unittd 
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ation,  if  possible.*     A  tax  upon  the  capital  stock,  or  property  of 
the   corp<>ration   and  an  additional  tax  upon  the  shares  in  the 

Stales  tn  the  case  ol  the  Stkte  Tax  on  the  general  pollcv  of  the  legislature  to 

Foreign  Held  Bonds,  ij  Wail.  (U.S.)  avoid    double    taxation    of    the  »ame 

319,  said:  'Unless  restrained  by  pro-  property.     But  there   is  also  as  tittle 

visions  of  the  federal  constitution,  the  doubt  that  this  general  policy  is  not 

power  of  the  state  as  to  the  form  and  always  carried  out.     And  while  it  may 

extent  of  taxation  is  unlimited,  where  be  true  that  In  a  case  of  doubtful  con- 

the   subjects   to   which  it  applies   are  itruciion  as  to  the  meflnlne  of  the  leg' 

within    her    juriadictioD.'     In    taxing  islature,  this  policy  might  t>e  sufficient 

credits.  It  is  sometimes  impossible  to  to  autliorize  the  court  to  give  3  con- 

roid  double  taxation,  because  both  the  struction  to  a  statute  that  would  ■     ' 


credit  and  the  property  mortgaged  to  this  result,  still,  in  casvs  where  the  Ian- 
secure  the  debt  are  taxed.  Yet,  it  Is  guage  is  clear,  the  fact  that  it  Imposes 
held  that  there  is  no  constitutional  ob-  double  taxation  will  never  justify  ■ 
jection  to  such  taxation.  Alabama  court  In  disregarding  it." 
Gold  L.  Ins.  Co.  u.  Lott,  54  Ala.  499;  In  Pittsburg,  etc.,  R.  Co.  v.  Com.,  66 
Lamar  v.  Palmer,  18  Fla.  147;  Gold-  Pa.  St.  73,  the  supreme  court  adopts 

Srt  11.  People,  106  III.  J5;  Appeal  Tax  the  opinion  of  Judge   Parson   of  the 

lurt  u.  Rice,  (;o  Md.  301;  St.  Louis  courtt^elow.ln  whichhesays:  "  Double 

Mut.  L.  Ins.  Ca.  v.  St.  Louis  Co.,  56  taxation  has  never  been  considered  un- 

Mo.  503.     Double   taxation  is  against  lawful  in  this  state.     On  the  contrary, 

the  spirit  of  our  laws  and  should  not  it  Is  of  frequent  occurrence.    The  real 

be  imposed  if  it  can  be  avoided ;  but  and  personal  property  ot  a  corporation 

the  imposition  of  such  taxation  is  not  may  be  taxed,  although  it  pays  a  tax 

in  excess  of  the  legislative  power,  and  on    the    stock    which     purchased    It 

courts  will  not  declare  it  illegal  merely  Lackawanna  Iron  Co.  v.  Luzerne  Co., 

because  the  same  value  Is  taxed  twice.  4]  Pa.  St.  431.     See  Carbonlron  Co.  v. 

Burroughs  on  Taxation,  4  49;  Oborn  Carlron  Co.,  39  Pa.  St.  251 ;  Westchea- 

V.  New   York,  etc.,  R.  Co.,  40  Conn,  ter  Gas  Co.  v.  Chester  Co.,  30  Pa.  St. 

491 ;  Cook  V.  Burlington,  59  Iowa  151 ;  331;  SavingFundr,  Yard,  9Pa.  St.  361. 

44   Am.   Rep.  679;  State  v.  St.  Louis  The  power  of  the  legislature  is  as  am- 

Co.  Ct.,  47  Mo.  594;  Stale  v.  Collector  pie  to  tax  twice  as  to  tax  once,  6  Casey 

of  Chambersbur^,   37    N.   J.   L.   358;  331.    Andltie  donedaily.as  experience 

Cooley  on  Taxation,  p.  158.''  shows,  9  Barr.  [Pa.)  361.     Equality  of 

The  holding  of  a  charter   from  one  taxation  is  not  required  by  our  consti* 

slate,  when  the  corporate  property  is  lution,  7  Harris  338.     The  stock  may 

located   or   corporate   business    trans-  be  fully  taxed  to  the  institution  anU 

acted  in  another  state,  does  not  relieve  also  to  the  slockholders,  Whitesell  v. 

the  corporation  in  tioth  or  either  from  Northampton  Co.,  49  Pa.  St.  519;  and 

taxation,  in  any  form  which  the  legis-  the  stockholder  in  the  corporation  of 

lative  power  may,  under  Its  constitu-  another  slate  is  obliged  to  pay  a  tax  to 

lion,  adopt.      Standard    Underground  PtimsylvaHia  on  his  stock,  he  being  a. 

Cable  Co.  v.  Atlr.  Gen'l,  46  N.  J.  Eq.  resident    here,    although     the    whole 

370;  19  Am.  St.  Rep.  394.  property  and  stock  is  subject  to  taxa- 

In   Toll   Bridge   Co.   v.  Oabom,  35  tion  in  the  state  of  lU  location.     Mc- 

Conn.  7,  It  appears  that  a  corporation  Keen  v.  Northampton  Co.,  49  Pa.  St 

whose  property  consisted  principally  5:9;  88  Am.  Dec.  515." 

of  real  estate,  was  taxed  upon  its  capi-  1.  American  Bank  ir.  Mumford.  4  R. 

tal   stock,   and  that   the   shares   were  I.  47S ;  Providence  Institutions.  Gard- 

taxed  in  the  hands  of  the  stockholders,  Iner,    4   R.   I.  484;    New    Orleans  i 

while  a  railroad  which  held   most  of  Houston,    119   U.   S.   365;    People   x 

the  stock  of  the  corporation  was  taxed  Commissioners  of  Taxes,  93  N.  Y.  5541 

upon  its  capital  stock  and  shares  at  the  Kimball    t>.    Mllford,    54  N.  H.  406' 

enhanced  value  due  to  this  ownership;  Pennsylvania  Co.   -0.  Cum.,  31  W.  N 

but  the  court  held  that  the  corporation  C.  (Pa.)  340;  State  v.  Bentley,  13  N.  J 

was  liable  to  pay  a  tax  upon  its  real  L.  i;33  Mersey  City  Gas  Light  Co.  i 

estate.      The    court    said:    "The    in-  Jersey  CJity,  46  N.  J.  L.  194;    State  c 

stances  In  which  property  is  taxed  more  Thomas,   36   N.  J.   L.    181;    State   t 

than   ODce    are   not    very   infrequent  Tunis,  33   N.  J.   L.  546;   State  v.  St 

.    .     .     No  doubt  it  is  and  ought  to  be  Louis,  etc.,  R.  Co.,  77  Mo.  301 ;  13  Am. 
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&  Eng.  R.  Cas.  416;  Valle  f.  Zi«s1er,S4  10  Mass.  51^,  In  which  it  is  held  that 
Mo.  314;  Republic  L.  Ina.Co.u.  Pollak,  where  the  shares  of  stock  of  h  corpora- 
7^  111.191;  LackawannaCountyi'. First  tion  are  taxed  to  the  holders,  its  ml 
Nat  Bank.  94  Pa.  St.  ii\  \  Nashua  Sav.  estate  should  be  taxed  under  a  general 
Bank  v.  Nashua,  46  N.  H.  3S9.  revenue  law,  while  Its  personal  prop- 
In  Smith  V.  Burley,  9  N.  H.  433,  erty  should  be  exempt,  the  court  says; 
-  ' We: ■      ■ 


the  court  held  that,  although  the  stat-  "  We  should  not  adopt  any  t 
ute  under  consideration  was  "  broad  tion  of  the  law*  which  would  subject 
enough  to  include  shares  of  stock  as  the  same  property  to  be  twice  charged 
subiectE  oC  taxation  to  the  owner,  if  for  the  same  tax,  unless  required  by  the 
Buch  was  the  intention  of  the  leglsla-  express  words  of  a  statute  or  by  nec- 
ture,  we  cannot  for  a  moment  suppose  essary  implication."  This  case  is  cited 
that  such  an  Intention  existed,  unless  with  approval  In  State  Bank  v.  Sa- 
ve can  find  that  the  provision  of  the  vannah,  Dudley  [Ga.)  130,  which  holds 
act  of  1837,  for  taxing  all  the  property  that  a  city  might  tax  the  shareholders 
to  the  corporation,  is  repealed  by  the  of  a  banli  upon  their  shares,  under  a 
the  act  of  1813  ;  for,  if  that  still  stands,  charter  empowering  it  to  levy  taxes  on 
a  taxation  of  the  shares  at  their  ap-  real  and  personal  estate,  but  this  tax- 
praised  value  would  in  fact  be  a  double  ation  would  by  implication  exclude 
taxation  of  the  property,  once  to  the  the  taxation  of  the  bank  on  its  capital 
corporation   itself,   and    again    to  the  stock. 

coiporators,  which  would  be  unjuat.op-  But  tee  Lycoming  Co.  v.  Gamble,  47 

preaaive,  and  unconstitutional."    Ciled  Pa.  St.   106,  and  Whitesell  ti.  North- 

*,od   affmved  in  Cheshire  Co.  Tele-  ampton  Co.,  49   Pa.  St.  516,  where  a 

phone  Co.  v.  State,  61  N.  H.  167.  statute  imposing  a  tax  upon  "  all  shares 

In   Pennsylvania  Co.,  etc.   1:.  Com.  of  stock   in   any  bank,   institution   or 

(Pa.  1S88),  15  Atl.  Rep.  456,  in  which  company   ilow  or   hereafter    incorpo- 

several   acts  were  construed  together  rated,"  and   in   the  following   section 

to  avoid  a  construction  of  a  statute  by  mentioning  as   a  subject  for  taxation, 

which  thecapital  stock  of  a  company  the  "  capital  stock  of  the  banks,  insti- 

and  thesharesheld  by  the  stockholders  tutions,"  and  companies   therein  men. 

■hould   both    be   taxed,   the   supreme  tioned,  was  held  to  authorize  a  tax  on 

court  of  PtMHiylvaaia,  by  Paxon,  I.,  both  the  capital  stock  and  shares, 

said  :  "  Conceding  the   power  of  the  In  Tennessee  v.  Whitworth,  117  U. 

legislature  to  impose  a  double  tax  in  S.  137 ;  19  Am,  A  Eng.  R.  Cas.  105,  in 

this  manner,   its  exercise  is  never  to  which  the   principle   is   declared  that 

be  presumed.     The  intent  to  impose  the  capital   stock  and  shares  of  stock 

double  taxation   must   be   clearly   ex-  are  so  far  distinct  that  the  shares  mar 

pressed.     We  are  of  opinion  that,  the  be  taxed  even  when  the  capital  stock 

shares  of  the  defendant  company  hav-  has  been  taxed  or  is  exempt  from  taxa- 

ing   been  taxed  in   the  hands  of  the  tion,  the  court   holds  that  in  the  ab- 

shareholders  under  the  act  of  1885.  its  sence  of  an  express  legislative   decla- 

capital  stock  cannot  be   taxed   under  ration  to  impose  such  a  tax,  it  cannot 

the  act  of  1879."  be   presumed  that  the   legislature  in- 

In  Montgomery  Co.  v.  Montgomery  tended   to   Include    shares   in   such   a 

Gas  Light  Co.,  64   Ala.  369,  It  is  held  company,  when    imposing    a   tax    on 

that  in  view  of  the  legislative  policy  shares  of  stock.     The  court,  by  Chief 

disclosed  b^  the  statutes  of  the  state,  Justice  Waite,  says:   "It  is  no  doubt 

not  to  subject  the  same  property  to  within  thepower  of  Ihestste.  when  not 

double  taxation,  the  courts  will  not  so  restrained  by  constitutional  limitations. 


..  _ _  .._  .0  impose  a  double  to  assess  taxes  upon  them  in  a 

issuchconstruction  isrequired  subject  the  corporation  or  the  slock- 
by  the  express  words  of  the  statute,  or  holders  to  double  taxation.  Double 
by  necessary  Implications ;  but,  where  taxation  is,  however,  never  to  be  pre- 
a  mass  of  property,  subject  to  taxation,  sumed.  .  .  .  Sometimes  tax  laws 
is  covered  bv  a  general  clause  in  the  have  that  effect,  but  If  they  do,  it  is  be- 
■tatute,  while  it  Tails  partly  within  and  cause  the  legislature  has  unmistakably 
partly  without  the  terms  of  a  special  so  enacted.  All  presumptions  are 
clause,  effect  will  be  given  to  each  against  such  an  imposition." 
clause,  by  holding  the  general  clause  In  Hannibal,  etc.,  R.  Co.  v.  Shack- 
appUcable  only  to  that  portion  which  lett.  30  Mo.  560,  where  it  is  held  that 
doe*  not  fall  within  the  special  clause,  the  legislature  could  not  intend  to  tax 
la  Salem  Iron  Factory  v.  Danvers,  the  same  property  in  two  different 
669 
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hands  of  the  stockholders,  is  generally  not  considered  double  tax- 
ation ;*  neither  is  a  tax  on  the  franchise  in  addition  to  a  tax  on 

modes,  Napton,  J^  who  delivered  the  ter  Co.  v.  National  Bank,  63  Ala.  464; 

opinion  of  the  court,  adds  :  "A  double  H&rrison  v.  Vines,  46  Tex,  15. 

taxation  is  an  abBurdity,  at  leaBt,  where  In  Fairlneton  v.  Tennessee,  95  U.  S. 

the  proceeds  of  the  taxation  go  in  one  687,  it  is  said  :  "  The  capital  stock  and 

direction,   since   it  is  in  effect  an  in-  the  shares  may  both  be  taxed,  and  it  li 

creased  rate  of  taxation   merelj,  and  not  double  taxation." 

could  be  more  plainly  and  simply  ex-  In  Belo  v.  Forsyth,  81   N,   Car,  417; 

pressed   by   making  it  so   in   terms."  33   Am.  Rep.  688,  the  court,   holi^og 

State    V.   Hannibal,   etc.,   R.   Co.,   37  that  the  state   has   authority   to  lay  a 

Mo.  36j.  tax  upon  the  shares  of  stock,  where  the 

In  New  York,  etc.,  R.  Co.  v.  Sabin,  property  is  either  exempt  or  has  paid  a 

36  Pa.  St.  345,  the  court  held  that,  when  tax,  says:  "The  question  U  acarcely 

the  legislature  have  exercised  the  tax-  open  to  debate." 

ing  power  "  by  taxing  all  the  property  In  Providence,  f  tc.  R.  Co.  v.  Wright, 
of  a  particular  company  in  a  specified  3  R.  I.  459,  it  is  held  that  the  tuls, 
tnanner,  and  have  intimated  no  design  sleepers,  bridges,  etc.,  of  a  railroad  cor- 
to  subject  it  to  any  further  taxation,  we  poration,  together  with  their  easement 
hold  the  power  to  be  satisfied,  and  do  in  the  lands, are  real  estate  and  subject 
not  add,  by  judicial  implications,  bur-  to  taxation,  even  where  the  capital 
dens  which  the  legislature  have  not  stock  has  been  taxed  to  the  share- 
thought  fit  to  impose,"  and  that  a  rail-  holders. 

road  company  paying  an  annual  fran-  In  Cook  v.  Burlington,  59  Iowa  351; 

cblse  tax  of  $10,000,  and  a  tax  on  its  44  Am.  Rep.  679,  it  was  held  that  the 

capital  stock  imposed  by  special  acts  of  legislature  of /civa  had  the  power  under 

the  legislature,  was  not  liable  to  taxa-  the  constitution  to  impose  a  tax  upon 

tjon  on  Its  property  under  the  general  the  property  of  a  toil  bridge  company, 

tax  law.  and  atso  a  tax  upon   the  shares  of  the 

1.  State  Bank  v.  Richmond,  79  Va.  corporation  stock  in  the  hands  of  the 

113;   Porter  f.  Rockford,  etc^  R.  Co.,  shareholders.     The  court, by  Rothrock, 


i6  III.  561;  Cook  V.  Burlington,  59  j.,  said:  "It  has  never  been  held  in 
ow«  351 ;  44  Am.  Rep.  679;  State  i'.  this  state  that  what  Is  here  denoml- 
Branin,  13  N.  J.   L.  4S4;  South   Nash-     nated  duplicate  taxation  is  in  e: 


ville  St.  R.  Co.  %'.  Morrow,  87  Tenn.  the  legislative  power.     The  most  diat 

406;  39  Am.  &Eng.  R.  Gas.  518;  Union  can  be  said  of  the  utterances  of  this 

Bank  v.  State,  9  Yerg.   (Tenn.)  490;  court  is,  that  it  should  be  held  in  dli- 

McLaughlin    v.    Chadwell,   7    Heisk.  favor  bv  courts  and  legislatures."    Bol 

(Tenn.J    389;   Memphis    v.   Ensley,   6  itadds:  "  The  taxation  of  the  proper^ 

Baxt.  (Tenn.)  5SS  ;  33  Am,  Rep.  531 ;  of  the  corporation  and  also  of  the  stock 

Nashville  Gaslight  Co.  v.  Mayor,  etc.,  bears   no    resemblance    to  taxing  the 

of  Nashville,  8  Lea  (Tenn.)  406;   Ly-  same  tract  of  land  twice  to  the  same 

coming  Co.  V.  Gamble,  47  Pa,  St  106;  person,  nor  once  to  A,  and  again  to  B. 

Henkle  v.  Keota,  63   Iowa  334,    The  That  would  be  a  double  taxation,  which 

rule  is  otherwise  in  Maryland,  Fred-  we  suppose  would  not  be  allowable  in 

erick  County   *.   Farmers',  etc.,   NaL  any  state  in  the  Union." 
Bank,  48   Md,    n;;  Gordon  v.  Balti-         In   Frazer  i>.  Sicbem,  16  Ohio  SL 

more,  5  Gill   (Md.)   331;  Baltimore  11.  614,  this  form  of  taxation  is  commend- 

Baltimore,  etc.,  R.  Co.,  6  Gill   (Md.)  ed,  and  the  court,  by  Welch,  J.,  says: 

3S8 ;   Philadelphia,  etc.,  R.  Co.  v.  Bay-  "  In  a  system  like  ours,  where  intaogi- 

lesG,  3  Gill  (Md.)  3^5;  State  d.  Cum-  ble    as  well   as  tangible    property   It 

berland,  etc,,  R.  Co.,  40  Md,  51  \  Tax  taxed,  some  forms  of  double  taxation 

Cases,  13  Gill  &  J.  (Md.)  117;  and  In  are   unvoidable ;  but  the  object  shonld 

California,  Burke  i'.  Badlam,  57  Cal.  be  to  avoid  double  taxation,  wherever 

594.  it  is  practicable,  and,  as  nearly  at  may 

In  Van  Allen  v.  Assessors,  3  Wall,  be,  to  tax  all  according  to  tbeir  actoal 

(U.S.)573,lt  Is  held   that  the  shares  wealth.     That  object  is  best  stuined  in 

are  so  far  distinct  from  the  capital  stock  the  case  of  a  corporation,  or  ioint-stock 

of  a  corporation  that  they  may  be  taxed,  company,  by  taxing  the  stockholders — 

even  where  the  capital  Is  invested  in  the  persons  who  own    its  property — 

property  exemptfrom  taxation.   Sump-  upon   the    full    value  of  their  shares 
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In  all  UDglble  propertj'  owned  by  the         In  Spelling  on  Private  Corporationg 

company;  and  by  taxiag  the  corpora-  (ist  ed.),  4  iii4>lt  is  said  that,  "  When 

tion  also  upon  the  value  of  luch  tangi-  the  capital  of  a  corporation  is  taxed  in 

ble    property.    The  itockholden    are  addition  to  a  tax  upon  Its  shares  in  the 

thm    taxed,    as    all  other   Individuals  hands  of  the  stockholders,  or  upon  the 

who  own  tangible  and  intangible  prop-  capital  which  isinvestedinits  property, 

~  '  are  Bometimea  unavoidably  taxed,  and  also  u  '  "    " 

e  upon  all  he  is  worth,  and  a  sec-  duplicate 
ond  time  upon  that  part  of  his  prop-         In   Rosenberg  v.   Weekes,  67   Tex. 

ertf  which  is  Ungible,"  578,  the  court,  hy   Willie,  C.  J.,  said: 

But  see  State   v.  Hannibal,  etc.,  R.  "  Our  statutes  do  not  contemplate  that 

Co.,  37  Mo.  365,  where  it  was  held  that  real  estate  belonging  to  banks  shall  be 

when   the  shares  of  stock  are  taxed,  taxed  at  all.     All  the  provisions  of  these 

the  property  of  the  corporation  is  ex-  statutes   which   levy   a  tax   upon   any 

empt  Thecourtsaid:  "Iftheproper^  property  whatever,   except    sbarei   in 

of  a  corporation  is  taxed  in  the  hands  national   banks,  are   wholly  inappllca- 

of  the  stockholders,  it  cannot  be  taxed  ble  to  these  inetitutions.    They  applr 

in  the  hands  of  the  corporation  also.  A  only  to  other  corporations  and  indlvld- 

corporation  is  taxable   like  a  natural  uals.      To    hold    them    applicable    to 

person,  but  It  is  not  to  be  taxed  twice.''  national  banks  would   violate   not  only 

See  also  Hannibal,  etc,  R.  Co.  v.  Shack-  the  act  of  Congress,  but  our  Kate  const!- 

lett,  30  Mo.  550;   State  V.  Tunis,  33  N.  tution, for  itwouldsubjectnational bank 

}.  L.  546.  shares  to  double  taxation." 

In  State  i>.  SL  Louis,  etc.,  R.  Co.,         In  Gillespie  v.  Gaston,  67  Tex.  j^ 

77  Mo.  aoi;   13  Am.  &  Eng.  R.  Cas.  the  court,  by  Stay  ton,  J.,   said:     "To 

436,    the    court    said:      "Taxing   the  tax  the  shares  ofa  stockhotderin 
shares   against  the   stockholders,  and 

also   the   capital   stock,  or   the   prop-  ^ 

erij  represented  by  the  capital  stock,  against  the  corporation,  would  be  in  ef- 

li  duplicate  taxation.     State  v.  Branin,  feet  double  taxation  of  the  same  thing, 

33  N.   1.  L.   484;  First  Nat.  Bank  v.  for    the   cerUlicate   and   ownership   of 

Kentucky,  9  Wall.  (U.  S.)   360;   An-  shares    but  evidence  and  give  (o   the 

gell  &  Ames   on   Corp.   <8th   ed.),  44  shareholder  the  right  to  participate  in 

460,  ^61;  Smith  t:  Burler,  9  N.  H.  433;  the  proRU  to  be  derived  from  the  busl- 

Mlddlesex  R.  Co.  v.   Charlestown,  9  ness  to  be  conducted  by  the  corporation 

Allen  (Mass.]  330;  Gordon  v.  Mayor,  so  long  as  it  continues  in  business,  and 

etc,  of   Baltimore,  5  Gill   (Md.)   331;  to  share  in  the  proceeds  of  its  property 

Mayor,  etc.,  of  Baltimore  v.  Baltimore,  on  dissolution.'' 

etc,  R.  Co,  6  Gill  (Md.)  288;  48  Am.         In   Bangor,  etc.,  R.  Co.  v.  Harris, 
Dec    S3' i   American    Bank   v.  Mun- 
ford,  4  R.  I.  478;   Burroughs  on  Taxa-      _     ^  , 

tion  174."     This  case  is  cited  with  ap-  railroad  being  personal  estate,  was  not 

proval  in  Valle  -o.  Ziegler,  84  Mo.  314.  otherwise  taxable  than  as  such.    Each 

See  also  Pennsylvania   Co.  v.  Com.,  shareholder  was  taxable  for  the  amount 

33  W.N.C.tPa.)340,whereItwa»held  of  his  interest  in  it  in  the  town  where 

that  the  shares  of  a  corporation  having  he  resided,  and  not  elsewhere,  and  to 

been  taxed  under  a  special  act  of  18S5,  allow    the    inhabitants    of   the   towns 

its  capital  stock  could  not  be  taxed  un-  throughout  which  it  might  pass,  to  tax 

der  the  general  act  for  the  taxation  of  It,  would  be  subjecting  It  to  a  double 

all  corporations  passed  in    1S79;  that  taxation,    which    could     be     tolerated 

such    taxation,   would   be  practically  neither  by  the  policy,  nor  justice  of  the 

double  taxation,  which  will  never  be  law,   and  the  legislature  never   could 

presumed  where  the   legislative  intent  have  designed  such  a  thing." 
to    impose    double     taxation    is     not        This   case  is  criticised    by  the  later 

clearly  expressed.  case  of  Cumberland  Marine  R.  Co.  v. 

In  Cook's  Stock,   Stockholders  and  Portland,  37    Me.  444,   in  which   the 

Corporation  Law  {iA   ed.),  ^  567,  it  is  court  says:     "The    case   was  decided 

said   that  a    double   tax  exists   where  without  argument.    .     .     .     The  statute 

either  the  corporate  realty,  or  person-  of  1838  undoubtedly  escaped  the  obser- 

■Ity,  or  franchise,  or  capital  Is  taxed,  vation  of  the  court."     But  impliedly  af- 

and  a  tax  Is  also  levied  00  the  shares  firms  the  expression  above  quoted,  and 
B71 
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the  property  or  capital  stock.'  But  the  taxation  both  of  the  capU 
tal  stock  and  of  the  property  represented  by  it  is  double  tax- 
ation.*    This  rule,  however,  does  not  apply  to  property  unneces- 

bas«8  its  decUion  that  the  real  estate  of  not   be  doubted  that  the  legislature 

a  corporation  ia  taxable  as  such,  upon  ,     .     .     did   not   intend   to  leave    the 

the    ground   that  the  statute  provided  aystem   in  relation   to  so  important  a 

that  ^  all  real  estate  belonging  to  anv  matter  in  such  a  shape,  that  so  large  an 

corporation,  shall  be  anesBed   to  such  amount  of  property  as  indicated  bj  the 

corporation  in  the  town  or  other  place  difference  between  the  market  vafueof 

where  such  real   estate  or  machinery  the    shares  of   corporations   and    the 

and  goods  are  situated  and  employed;  value  of  the  tangible  property  ot  such 

and,  in  assessing  the  stockholders  for  corporations,  should  escape  taxation." 
their  shares  In  any  such  corporation.         In  Monroe  Sav.  Bank  v.  Rochester, 

their  proportional  part  of  the  value  of  yj  N.  Y,  367,  the  court,  by  Fullerton, 

such  machinery,  goods  and  real  estate,  J^aaid:  "The  powers   and  privilena 

shall  be  deduct^  from  the  value  of  which  constitute  the  franchises  of  a 
corporation,  are  in  a  just  sense  prop- 
erty, and  quite  distinct  and  separate 

jo^  39  Pa.  St.  151 ;  Lackawanna  Iron,  from  the  property  which  hy  the  use  ol 

etc.,  Co.  t>.  Luierne  Co..  41  Pa.  St.414;  such   franchises  [he  corporation   may 

Illinois   Railroad  Tax  Cases,  91  U.  S.  acquire ;"  and  held  that  a  bank  may  be 

C75 ;    Indianapolis,    etc.,    R.    Co.     v.  taxed  upon  such  franchises,  where  the 

Vance,  96  U.  S.4J0;  Portland  Bank  r.  capital     stock    is   invested   in    Uniltd 

Apthorp,  13  Mass.  159.  States  bonds,  which  cannot  be  taxed. 
In  Com.  V.  New  England  Slate,  etc.,         In   Wilmington,  etc.,  R.    "    " 


Co..  13  Allen  (Mass.)  301,   which  cites  Board,  etc., 71  N. Car.  10, theatate board 
n  Mfg.r              "■  •     ■  

rity,  t 

by  Wells,'  J.,  says :  "  The  tact  that  the  its  property,  and  It  was  held  that  the 


Com.  V.  Hamilton  Mtg.  Co.,  u  Allen     had  apparently  valued  the  franchises 
'*' --" luthority,  the  court,    of  the  raitroad  at  the  full  value  of  all 


defendant  corporation  held  property,  company  was  liable  to  a  tax  on  its  real 
which  was  subject  to  the  burden  of  estate.  The  court  said :  "The  franchise 
taxation  In  other  ways,  does  not  render  of  a  corporation  is  capable  of  a  valua- 
this  tax  upon  ita  franchise  illegal.  In  tlon  apart  from  the  property  which  the 
the  practical  operation  of  the  powers  corporation  may  happen  to  own,  and  a 
of  taxation,  which  are  given  in  several  valuation  of  the  franchise  does  not 
forms,  It  is  inevitable  that  double  taxa-  necessarily  or  properly  include  a  valua- 
tion should  occur  In  some  cases.  The  tlon  of  the  corporate  property." 
legislature  may  relieve  against  it  by  In  Com.  i>.  New  York,  etc,  R.  Co., 
allowing  deductions,  if  it  sees  lit  to  do  150  Pa.  St.  234,  it  was  held  that  a  tax 
so;  but  the  court  can  only  apply  the  upon  the  net  earnings  or  income  of 
law  as  it  stands."  trust  companies  which  have  no  capital 
In  Spring  Valley  Water  Works  i^.  stock,  and  a  tax  upon  certain  bonds 
Schottler,  61  Cal.  69,  it  ia  held  that  owned  bv  them,  was  not  double  taxa- 
the  franchise  of  a  cornoration  is  a  tlon,  although  the  net  earnings  or  in- 
■pccles  of  property  liable  to  taxation,  come  was  derived  from  the  intereal  on 
and  the  court  adds :  "  By  declaring,  as  such  bonds — the  former  tax  being  held 
was  done  in  section  3608  (Pol.  Code  of  a  tax  on  the  franchise. 
Cal.)  that  shares  of  atock  were  not  to  3.  Cheshire  Co.  Telephone  Co.  t: 
be  taxed  because  they  possessed  no  in-  State,  63  N.  H.  idrj;  Rice  Co.  v.  Cili- 
trinslc  value  over  and  above  the  value  lens'  Nat  Bank,  33  Minn.  180. 
of  the  property  of  the  corporation  In  State  v.  Hannibal,  etc.,  R.  Co., 
which  they  stand  for  and  represent,  37  Mo.  365.  it  is  said  :  "  It  vrould  seem 
and  as  taxing  of  the  shares  and  prop-  to  be  clear  that,  in  contemplation  of 

rboth,  would  be  double  taxation,  law,  there  cannot  be  any  other  prop- 
therefore  the  shares  should  not  erty  of  this  corporation,  over  and  above 
be  assessed,  but  the  property  should,  the  stock  held  by  the  shareholders," 
no  doubt  it  was  their  intention  10  tax  and  the  court  holds  that  where  the 
everything  into  the  shape  of  property  capital  stock  is  taxed,  the  tangible  prop- 
owned  by  the  corporation ;  that  every-  erty  of  the  railroad  is  exempt.  See 
thin»  .r,f  It,™  i„.«  -,.j  ^.a,.^  ,.»!.._  -1— ""-nibat,  etcR.  Co.  f.  Shacklett, 


srtvb 
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sary  to  the  operation  of  the  business  of  the  corporation.*  Some 
states  provide  against  double  taxation  by  statutes  exempting 
shares  of  stock  from  taxation  when  the  corporation  itself  is  taxed 
on  its  property  and  capital  stock.'  Others  deduct  a  proportion- 
ate part  of  the  value  of  the  corporate  property  otherwise  taxed, 
from  the  value  of  each  share. '  Others  tax  the  shares  and  exempt 
the  property  or  capital  stock  of  the  corporation,  or  both  of  them, 
from  taxation.* 

V.  EXIMPTIOM.— (See  CORPORATIONS,  vol.  4,  p.  Ijzd;  TaX- 
ATI  ON' — Exemptions^ 

In  Scotland   Co.   v.  Missouri,  etc.,  liabte  to  pa}>  the  tax  imposed  upon  its 

R.Co.,65  Mo.  133,  it  Is  held  that  arail-  shareholderE,  and  also   upon  its  real 

road  company  whose  stock  is,  b;  law,  estate  purchased  with  monej  paid  In  as 

exempt  from  taxation,  cannot  be  taxed  capital  stock,  and  used  In  its  business, 
on  property  owned  and  used  by  It  \a        1.  State  f.  Mansfield, 13  N.J. L.jr~ 

the  operation  of  its  railway  and  neces-  State  v.  Newark,  35  N.  I.  L.  315 ;  II 

sary    for    that    purpose,   because    the  noli  Cent.  R.  Co.  v.  Irvin,  71   ill.  4;, . , 

stock  is  but  the  represensative  of  the  Railroad  Co.  -a.  Berks  Co.,  6  Pa.  St.  70; 

property.  Worcester  v.  Western  R.  Co,  4  Wfet, 

In  Augusta  v.  Georgia  R.,  etc.,  Co.,  (Mass.)  564;  Vermont  Cent.  R.  Co.  v. 
36  G«.  651,  where  the  charter  of  a  com-  Burlington,  a8  Vt  195. 
pany  provided  that  "the  stock  of  said  9.  See  various  state  statutes.  The 
company  and  its  branches  shall  be  ei-  constitution  of  California  forbids  the 
empt  from  taxation  for  and  during  the  double  taxation  of  property.  In  Burke 
term  of  seven  years,  from  and  after  the  v.  Bodlam,  57  Cal.  594,  it  Is  said :  "A 
completion  of  the  said  railroads  or  any  mortgage  or  trust  deed  securing  a  debt 
of  tbem;  and  after  that,  shall  be  subject  Is,  under  the  constitution,  to  be  deemed 
to  a  tax,  not  exceeding  one-half  per  and  treated  as  an  interest  In  the  prop- 
cent  per  RDDum,  on  the  net  proceeds  erty  aftected  thereby,  and  assessable 
of  their  investment,"  it 'was  held  that  to  the  owner.  The  property  itsetf  is 
the  city  council  of  Augusta  could  not  also  to  be  assessed  to  its  owner ;  but 
impose  a  tax  on  the  banking  part  of  to  prevent  what  would  otherwise  be 
the  capital  stock  of  the  company,  nor  double  taxation,  the  constitution  re- 
on  its  real  estate  situated  in  Augusta.  quires  that,  In  making  the  assessment, 

InHannibal,etc.,R.Co.i>.Shacklett,  the  value  of  the   security  shall  be  de- 

30  Mo.  558,  it   is   said    that   "  Capital  ducted  from  the  value  of   the  incum- 

stock.  In   its  strict  significance,  exists  be  red  property.  So  in  the  case  of  cred- 

only  nominally ;  the  money  or  proper-  its,  not  secured  by  mortgage  or  trust 

tj  which  it  represents  is  the  tangible  deed,  the  legislature  may  provide  that 

realty.    The  one  is  the  representative  there    sfaall    be    deducted    therefrom 

of  the  other;  and  if  the  stock  and  the  debts  due  to  bcnnfide  residents  of  the 

'property  it  represents  are  both  taxed,  state.     Not  only  (foes  the  lunguage  of 

the  taxation  is  double."     Contra,  Toll  the  constitution   neither   require   nor 

Bridge   Co.   v.   Osborn,   35   Conn.  7;  permit   double  taxation,  but  we  think 

Nashua  Sav.  Bank  I'.  Nashua,  46  N.H.  it  maybe  safely  said  that  neither  the 

389;  Boston  Water  Power  Co,  v.  Bos-  framers  of   the   instrument  nor  those 

Ion,  9  Met.   (Mass.)    199;    American  who  ratified  It  ever  supposed  that  un- 

Bank  v.  Mumford,  4  R.  I.  478.  der  its  provisions  there  could  be  any 

In  NashvllleGasL.ightCo.i'.  Mayor,  such  thing;  for  both  in  the  debates  on 
etc.,  of  Nashville,  8  Lea  (Tenn.)  406,  the  Soor  of  the  convention  which 
under  a  statute  which  enacted  that  no  framed  it,  and  in  the  arguments  of 
lax  shall  hereafter  be  assessed  upon  those  who  advocated  its  adoption  be- 
the  capital  of  any  joint-stock  company  fore  the  people,  are  to  be  found  re- 
ef the  slate,  but  that  the  shareholders  peated  disclaimers  of  any  such  Inten- 
shall  be  assessed  on  the  value  of  their  tlon." 

stiares  of  stock  therein;  with  a  proviso        3.  See   the   statutes  of  ConnecUcKl, 

that  this  should  not  be  so  construed  as  Louisiana,  Maryland,  Michigan,  Tex- 

to  exempt  from  taxation  the  real  es-  as  and  Vermont. 

tateheld  or  owned  by  any  such  corpo-         4.  See    the   statutes   of    Louisiana, 

ration,  it  was  held  that  a  company  was  Ttnntsste  and  Idaho. 
as  C.  of  L.— 43                        678 
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TAX  TITLES. — (See  also  Taxation,  vol.  25,  p.  5.) 


I.  Definition,  674. 
11.  Power  to  Sell  LandB  fOr  Tazea 
(See   Taxation  —   Tax  Salea, 
vol.  as,  p.  367J,  674. 
III.  Reqniaitea,  674. 
t.  GeiteraUy,f^^. 
3.   Tke  Deed,  675. 

a.  PoTatr   to    Make,  and  By 

Whom  Bxecattd,  675. 
*.  Purchaser's  Right  There- 
to, tfi-j. 

c.  ReslrainiHg  Bx  e  cutioH, 
680. 

d.  Jiegaisile3,68i. 
(t)  In  General,  6S1. 
(3)  Jiecilals,  683. 
(3)  Descriftion    (See   bIbo 

Taxation—  The  As- 
sessment—  Ta*   Sales), 
686. 
<4)  Seal,  688. 

e.  Parties,  689. 
(i)  Grao^or, 689. 
(2)   Grantee, (tfi, 

f.  Bnecutien  —  Acinoxeledg- 
mm,  691. 

g.  Delivery  and  Aceeftanee 
(See  also  Dkbds,  vol.  j,  p. 

k.  Recording  (See  also  Re- 
cording AcTB,  vol.  20,  p. 
S»7>.  693- 

i.  As  Bvidence,  694. 

(l)   At  Common   Laiii,fx)^. 
(J)    Under  Statutes,  6^ 

j.  As  Color  of  Title  (Sec 
also     Advbrsb     Pohsbb- 

SION,  vol.    1,  p.  225;  TiTLR 

(Real  Property),  vol.  36), 
704. 

L  DSFUllTiOK. — A  tax  title  is  the  title  by  which  one  holds  land 
which  he  has  purchased  at  a  tax  sale.  It  is  that  species  of  title 
which  is  inaugurated  by  a  successful  bid  for  land  at  a  collector's 
sale  of  the  same  for  non-payment  of  taxes,  completed  by  the 
failure  of  those  entitled  to  redeem  within  the  specified  time,  and 
evidenced  by  the  deed  executed  to  the  tax  purchaser,  or  his 
assignee,  by  the  proper  officer.^ 

n.  FowxB  TO  SELL  Lahds  FOB  Tlxis.— See  Taxation— Tux 
Sales,  vol.  25,  p.  367. 

nL  EntumTB — l.  Oenenlly. — All  the  requisites  of  a  valid  tax 
title,  except  the  deed,  have  been  fully  treated  elsewhere  in  this 
work.    They  are:  power  to  impose  the  tax,*  levy,"  assessment,* 

1.  Black  Law  Diet. 
fl.  S«e  Taxation,  Mbd.,  TktPmuer 
to  Tan. 


k.  By  Wkat  Law  Governed, 
706. 
IV.  Wbo  May  Acquire,  706. 
Per  sons  Bound  for  "^ 


1.  Before  Execution  and  Deliv- 
ery of  Deed  (See  also  Taxa- 
tion—  Tax  Sales,  vol.  ij), 
716. 

2.  After  Execution  and  Deliv- 
ery of  Deed,  717. 

VI.  Rlgfata  of  Purchasen  of  Defec- 
tive Titlea,  719. 

1.  At  Common  Z-ow,  719, 

2.  Under  Statutes.  719. 

a.  Return  of  Purchase -man- 


firovemenis,  725. 
VII.  Actioiw  Canceming  Tax  Titlea, 
726. 
I.  By  Tan-titU  Claimant,  726. 

a.  To    Obtain     Possession, 

•J16, 

b.  To    ^uiet    and    Confirm 
Title,  727. 


Deed,  730. 

:    To    Remove 

Title,  731. 
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opportunity  and  failure  to  pay,'  return  of  delinquency,*  sale,* 
certificate,  report,  and  confirmation  of  sale,*  and  opportunity  and 
failure  to  redeem  from  the  sale  *  Generally  speaking,  it  will  be 
found  that  any  material  variance  from  the  statutory  prescriptions 
in  reference  to  any  of  these  matters  will  be  fatal  to  the  tax  title. 
The  last  act  in  the  execution  of  the  statutory  power  to  sell  lands 
for  the  non-payment  of  taxes  is  the  deed. 

2.  The  Deed— a.  Power  to  Make,  and  BvWhom  Executed. 
— It  is  held  that  authority  to  make  a  deed  to  the  lands  sold  for 
non-payment  of  taxes  by  a  county  or  town  must  be  expressly 
given  or  it  does  not  exist ;  and  that  the  grant  of  power  to  levy 
taxes  and  to  sell  lands  for  their  non-payment,  does  not  imply,  or 
give  to  the  corporation,  power  to  convey  the  lands  so  sold.* 

The  local  statutes  name  the  officer  who  is  to  execute  the  deed, 
and  no  other  has  authority  to  perform  the  act.^ 

If  the  officer  is  allowed  by  law  to  have  a  deputy,  the  latter  may 
make  the  deed,  unless  its  execution  is  specially  enjoined  upon  the 
principal ;  and  when  the  deputy  acts  in  the  matter,  he  should  do 
so  for  and  in  the  name  of  his  principal.^ 

1.  See  Taxation,  lubdE.,  Payment  In  Mead  v.  Nelson,  51  Wis.  40a,  it 

— Collection.  WBB  held  that  a  resolution  of  tKe  county 

S.  See  Taxation,  subds..   Payment  board  instructing  the  county  cleric  "to 

— Collection.  Issue  >   tax  de^  to  the  countj  on  all 

8.  See  Taxation,  subd.,  Tax  Sales.  certfficateB   remaining   In    the    county 

4.  See  Taxation,  subd..  Tax  Sales,  treasurer's  office  thtee  years  from  the 

It.  See  Taxation,   subd.,  Redemf-  date  of  their  issue,"  created  a  continu- 

tion.  ing  authority  In  the  cleric,  until  It  should 

e.  Smith  11.  Todd,  55  Wis. 4{9;  Knox  be  revoked,  to  execute  tax  deeds  front 

■V.  Peterson,  31  Wis.  347.  year  to  year  thereafter,  whenever  the 

In  Doe  v.  Chunn,  i  Btackf,  (Ind.)  three  years  for  redemption  upon  the 
336,  the  plaintiff  in  ejectment  claimed  certificates  should  expire,  and  such  di- 
Ulle  under  a  sale  by  the  collector  of  a  recUon  by  the  county  board  is  author- 
borough  tax.  The  act  Incorporating  Ized  by  4  146,  ch.  18,  Taylor'i  St*., 
the  borough  authorized  the  collector  to  then  in  force. 

•etl  lots  for  the  non-payment  of  taxes,  T.  Spurlock  »,  Dougherty,  81  Mo.  171. 

but  was  silent  as  to  the  making  of  con-  B.  Huey  v.  Van   Wie,  33   Wis.  613; 

veyances.     It  wae  held  that  though  the  Scheiber  v.  Kaehier,  49  Wis.  191 ;  Ward 

previous  proceedings  were  regular,  the  ti.   Walters,  63  Wis.   39;  Whitford  v. 

deed  of  the  collector  vested  no  title  In  Lynch,  10  Kan,  180;  Marx  v.  Hanthorn, 

tile  purchaser.  30  Fed.  Rep.  579. 

And  In  Sibley  v.  Smith,  i  Mich.  4S7,  In   Cali/ornia.  the  law  authorliing 

It  was  held  that  the  principle  that  every  sheriffs  to  act  as  tax  collectors,  does  not 

grant  of  power  carries  with  it  the  usual  authorize  a  sheriff  as  tax  collector  to 

and  necessary  means  for  the  exercise  of  appoint  a  deputy  tax  collector;  and  a 

that  power,  and  that  the  power  to  con-  tax  deed  executed  by  a  sheriff  as  lax 

vey  is  implied  in  the  power  to  sell,  can-  collector  by  his  under-sheriff  is  not  ad- 

not  be  admitted  in  the  construction  of  misstble  in  evidence,  and  vests  no  title 

statutes  which  are  in  derogation  of  the  in   the  grantee.     Lathrop  v.   Brittain, 

common  taw,  and  the  effect  of  which  is  30  Cal.^. 

to  direst  a  citizen  of  his  land.  Such  Under  the  Virginia  Stat.,  Feb.  9th, 
statutes,  although  enacted  for  the  public  1814,  the  eberiS  or  any  of  his  deputies 
good,  must  be  construed  strictly.  But  may  make  the  sale,  but  whichever  o(&- 
*ee  Bruce  v.  Schuyler,  9  111.  321  ;  ^6  cer  does  so,  that  officer  alone  is  corn- 
Am.  Dec.  447;  Farrar  v.  Eastman,  5  petent  to  convey  the  land  to  the  pur- 
Me.  345 ;  1  Blackwell  on  Tax  Titles  (5th  chaser.  Wilsons  v.  Doe,  7  Leigh  ( Va.> 
•d.),  4  733.  31.  See  also  Chapman  v.  Bennett,  3 
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When,  however,  the  deputy  is,  in  case  of  the  absence  or  disa- 
bility of  his  principal,  clothed  with  all  the  statutory  powers  of 
that  officer,  and  required  to  perfonn  his  duties,  it  seems  that  he 
may,  when  the  circumstances  contemplated  by  the  law  exist,  exe- 
cute the  deed  by  describing  himself,  and  signing  it,  as  deputy, 
without  naming  the  principal.*  And  the  presumption  in  favor  of 
the  correctness  of  official  action  applies,  in  the  absence  of  any  di- 
rect showing  that  the  circumstances  existed  which  authorized  the 
deputy  to  act.* 

The  general  rule  is  that  the  officer  who  sells  may  not,  after  the 
expiration  of  his  term,  execute  a  deed  to  the  purchaser;  that  act 
must  be  performed  by  the  incumbent  of  the  office  when  the  deed 
is  due.» 

Under  most  of  the  statutes  the  officer  has  no  authority  to  make 
the  deed  to  the  purchaser  within  the  time  allowed  for  redemption, 
and  a  deed  so  made  passes  no  title.^ 

Leigh  (Vb.)  139;  Rockbold  v.  Barnes,  long  been  conGtrued  in  the  office  of  the 

3  Rand.   (Va.)  474;   Hobbs  v.  Shum-  auditor  general  as  authorizing  the  dep- 

ate«,  II  Gratt.  (Va.)  516.  My  to  act  in  his  own   name  when  the 

1.  Gllkey  v.  Coolc,  60  Wis.   133.     In  ci re um stances  arose  which  enabled  him 

this  case,  Cole,  C.  J.,  for  the  court,  re-  to  act  at  all.     Westbrook  v.  Miller,  56 

ferring  totheobservatlon  made  by  him-  Mich.    14S;    Drennan   v.   Herzog,  56 

selfin   Huey  p.  Van  Wie,  33  WiB.613,  Mich.  467. 

that  "  the  power  to  make  the  deed  is  In  Davis  v.  Living,  31  W.  Va.  174,  it 
vested  in  the  officer,  and  when  the  dep-  was  held  that  under  (he  provisions  of 
uty  acts,  he  should  do  so  In  the  name  the  Wett  Virginia  Code  of  1868,  a  tax 
of  hii  principal,"  sayB :  "  I  refer  to  the  deed  executed  in  1870  by  a  deputy  re- 
general  rule  that  any  ministerial  duty  corder,  and  duly  acknowledged  by  him 
may  be  performed  by  deputy,  and  add  In  his  own  name  as  such  deputy,  is  ad- 
that  the  deputy  should  proceed  in  the  miEsible  in  evidence  In  ejectment  for 
name  of  his  principal.  This  general  the  land  embraced  In  the  deed. 
remark  is  doubtless  open  to  the  juat  a.  Westbrook  r.  Miller,  56  Mich.  148. 
criticism  paseed  upon  It  by  council,  See  also  Huey  v.  Van  Wle,  13  WiB.613. 
that  It  was  not  necessary  for  the  de-  >.  Hoffman  -v.  Bell,  6t  Pa.  St.  444 ; 
clslon  there  made,  and  fails  to  make  the  Cuttle   v.   Brockway,   31    Pa.   St.   45; 

Siroper  distinction  t>etween  an  act  per-  Donnet  v.  Bellas,  14  Pa.  St.  157;  Den 
ormed  by  an  agent  on  behalf  of  his  v.  Allen,  67  N.  Car.  346.  See  also 
principal,  and  an  act  performed  by  a  Miller  v.  Williams,  15  Gratt.  (Va.)  313. 
deputy  who  is  authorized  by  law  to  do  In  Tennessee,  prior  to  the  Act  of 
the  act  in  question.  In  (he  one  case,  1856,  ch.  91,  4  3,  a  sheriff  who  had  sold 
the  agent  derives  his  authority  to  act  land  for  taxes  liad  no  power,  after  Ihe 
from  his  principal  for  whom  he  acta,  expirationof  his  term,  toexecute  adeed 
In  the  other,  the  deputy  derives  hla  to  the  purchaser.  Highlower  v.  Free- 
authority  from  the  law  which  clothes  die,  5  Sneed  (Tenn.)  311. 
him  with  all  the  power  of  the  clerk  in  But  in  Kentucky,  it  is  held  that  the 
the  given  case,  or  rather  makes  him  power  to  sell  and  convey  is  entire,  and 
the  officer  to  perform  that  duty  for  the  officer  who  sold  may  lawfully  con- 
"■■' ' —       The  distinction  is  well  vey  after  he  i»  out  of  office.    Graves  v. 


founded   in  reason  and  should  not  be  Harden,  a  Litt  (Ky.)  61. 

overlooked."  Under  the  lllineU  Rev.  Law  of  1S39, 

Under  How.  Sts,  (Mich.),  f,  283,  the  the  deed   may  be  made  either  by  the 

deputy   auditor  general  may  sign  the  officer  making  the  sale,  or  his  successor, 

deed  in  his  own  name,  when  his  chief  Bestor  t!.  Powell,  7  111.  119. 

is  sick  or  netcBBarily  absent.    Here,  the  4.  See   T  A  x  A  T 1  o  N— *«/b«.//ioh  ; 

court  took  judicial  notice  that  the  stat-  Ward  v.  Phillips,  89  N.  Car.  its;   ^"- 

uteempowering  thedeputy  auditorgen-  rar  v.  Eastman,  10  Me.  191;  Neal  c. 

eral  to  act  In  his  principal's  stead,  had  Spooner,  ]oFla.38;  Annanv.Baker,49 
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Where  the  deed  docs  not  conform  in  its  recitals  to  the  facts, 
the  officer  is  authorized  to  execute  a  second  and  corrected  deed ; 
but  he  has  no  power  to  execute  a  second  deed  which  shall  mis- 
state the  facts  respecting  any  proceedings  prior  to  its  execution, 
and  such  a  deed  is  void.' 

In  some  of  the  states,  the  production  of  the  tax  certificate  is  a 
condition  precedent  to  the  authority  of  the  officer  to  execute 
the  deed  « 

b.  Purchaser's  Right  Thereto. — After  the  expiration  of 
the  period  of  redemption,  the  purchaser  at  the  tax  sale  is  entitled 
to  receive  a  tax  deed,  upon  the  performance  by  him  of  all  the 
conditions  precedent  imposed  by  the  law  ;*  and  the  right  may  be 

N.  H.  i6i ;   Bowman   o.  Wcttig,  39  III.  the   purchaser  a  valid  deed  in  compli- 

416;  McGavock  11.  Poll4cl(,  i3Neb.535.  ance  witli  the  statute  and  the  sale,  he 

The  MinMeiota  Act  of  1S61,  has  been  cannot  divest,  or  in  any  wa^'  affect  the 

construed  to  authorize  the  execution  of  title  thus  conveyed,  hj  the  execution  of  a 

the  deed   before  the  expiration  of  the  second  deed.     Bulkley.v.  Callanan,  33 

time  of  redemption.     Baker  v.   Kellej,  Iowa  464. 

11  Minn.  480.  S.  Reed   v.   Merriam,  15   Neb.   311; 

In  CoHneetieut,  the  deed  la  to  be  ei-  Sllliman  v.  Trjc,  6  111.  ^4.     In   this 

ecuted  immediately  after  the  sale,  but  It  latter  case,  It  being  said  that,  as  the  law 

Is  to  He  In  the  town  clerk's  office  twelve  suthoriies  the  assignment  of  the  cer- 

months,  unrecorded,  for  the  purpose  of  tilicate,  and  the  execution  and  delivery 

giving  notice  to  the  tax  debtor  that  he  of  the  deed  to  the  assignee,  it  cannot  be 

may  redeem.  Ives  v.  Lynn,  7  Conn.  joc.  determined  to  whom  the  deed  shall  be 

1.  McCready  v.  Sexton,  39  Iowa  356;  made  until  the  presentation  of  the  cer- 

tAm.  Rep.  114;  Parker  v.  Sexton,  39  tlticate  to  the  oiGcer. 

owa  431 ;    Hurley  v.   Street,  39  Iowa  "    "                        " 
439;   Genther  v.  Fuller,  36  Iowa  604; 


.  Forqueran  v.   Donnalty,   7  W. 


Johnson  v.  Chase,  30  Iowa  30S;  Gray  v.  The    purchaser,     under     JViieoasia 

;oan,  30  Iowa  536 ;  Gould  v.  Thomp-  Lawsof  i854,ch,66,orI-Bw»of  i859,ch. 

son,  45  Iowa  450;  Finley  v.  Brown,  33  33,  is  entitled  to  a  deed   at  the  end  of 

Iowa    53S;    Woodman    v.    Clapp,    11  three  years  froih  the  date  of  sale,  in  all 

Wis.  3 JO.  cases  where  the  lands  are  unredeemed 

Neither  the  power  nor  the  duty  of  the  at    that    time,    although   the   lands  of 

clerk  is  exhausted  by  the  execution  of  minors,  married  women,  etc.,  are  sub- 

an  irregular  and  Imperfect  deed.  Doug-  ject  to  redemption  at^er  the  delivery  of 

lass  v.Nuzum,  i6Kan.  515.  the  deed.     Wright   v.    Wing,   iS  Wis. 

If  the  proceedings,  up  to  the  execution  45.     See  also  Woodbury  v.  Shackleford, 

of  the  deed,  are  invalid  for  want  of  a  19  Wis.  59. 

lufBcIent  description  of  the  premises  BMond  BKle — Foftponunuit  of  Bislit 
sold,  and  the  deed  conforms  to  this  de-  to  Deed. — In  lllinBis,  If  the  purchaser 
acriptlon,  Ihe  county  clerk  has  not  the  allows  the  land  to  be  again  sold  within 
authority  to  cure  such  defective  descrip-  two  years,  whether  for  the  same  class 
tion  by  the  execution  of  a  second  deed  of  taxes,  or  for  other  taxes  properly  as- 
containing  another  and  different  de-  sessed.  his  right  to  a  deed  is  postponed 
scriptlon  than  that  set  forth  in  the  cer-  for  two  years  from  the  date  of  the  sec- 
tlficate  and  the  proceedings  upon  which  ond  sale,  and  a  deed  obtained  within 
it  is  issued.  Hewitt  v.  Storch,  31  Kan.  the  limitation  from  the  second  sale  is 
488;  Bowman  r.  Cockrilt,  6  Kan.  311;  void  and  inoperative.  Denike  u.  Rourke, 
Corbfn  ».  Branson,  38  Kan,  533.  3  Biss.  ( U.  S.)  39. 

In  Ncbraika,  a  county  treasurer  has  Ooudltlotu  Pree*duit — ProdnoUan    of 

no  authority  to  issue  a  second  deed  upon  TKxCertlflo«te.~ln  Nebraska,  the  pre- 

a  canceled  certificate  in  the  clerk's  of-  senlation  by  the  purchaser  of  a  tax  cer- 

fice.    Baldwin  r.  Merriam,  16  Neb.  199;  t ideate  is  a  condition  precedent  to  hia 

Reed  I'.  Merriam,  1^  Neb. 333;  Thomp-  right  to  demand  a  deed.     Reed  v.Mer- 

son  V.  Merriam,  15  Neb.  498.  rlam,  15  Neb.  333. 

Where  the  treasurer  has  executed  to  FAjmentofL^alFeea.— In  Wisconsin, 
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enforced  by  mandamus.^  Further,  as  the  right  of  the  purchaser 
is  to  a  good  and  perfect  deed,  if  the  officer  makes  an  imperfect 
deed,  he  may  be  compelled  by  mandamus  to  issue  a  second  and 

the  purchaser  must  paj  all  legal  fee»  expired.  It  wa«  held  ibat  the  purchaser 

that  have  accrued   since   the  iasuBnce  was,  nevertheless,  entitled  to  a  writ  of 

of  the  certificate.     State  v.  Strahl,  17  mandamus  to  compel  the  luuance  to 

Wis.  146.  hfm  of  the  deed. 

Allld»Tlt  Of  Hon-oeenpuier. — In  Wia-  —■"*""■«  Denlad. — But    maadamus 

consiH,  where  the  land  Is  unoccupied,  will  not  lie  when  actions  are  pending 

[iroof  must  be  filed  with  the  officer  (bbu-  In  olher  courts  to  have  the  tax  proceed- 

ng  the  deed  that  such  land  has  not  been  tngs  adjudged  void.  State  ti.  Patterson, 

occupied  or  possessed  for  the  period  of  II  Neb.  a66  ;  nor  where  the  assessment 

thirty  daj-s  or  more  at  any  time  within  was   Invalid,   or   the   petition   falls   to 

the  six  months  immediately  preceding  aver  an  assessment  and  levy,  and  that 

the  time  when  application  for  the  tax  the  taxes   were    unpaid,   Bosworth   v. 

deed   U   made.    The  period  of  thirtj  Webster,   64   Cal.   1 ;     nor  where   the 

day*    mean*   thirty   consecutive   day*,  purchaser  fails  to  comply  with  the  re- 

"     '     "■ '     '■            ......  quirementB  of   the   statute   relating  to 


'    Uiee 


the    certificate.     Howe    v.    Genin,    57  v.    Gayhart,   34   Neb.   19a.     See    also 

Wis.  368.  T KyiKT\o^— Redemption. 

Undertblsstatute,  an  affidavit  of  non-         In  Mic/ilran,  moHdamia  will  not  He 

occupancy  made  March  9th,  and  filed  to  compel  the  county  treasurer  to  Issue 

with  the  county  clerk  on  the  next  day,  deeds  of  lands  for  which  the  petitioner 

stating  that  "  the  lota  and  pieces  or  par-  had   paid,   where   that  officer's   return 

cel«ofland  enumerated  and  described  shows   that   the  money   paid  waa  ten- 

below  are  not  now  and  have  not  been  dered    to,  and    accepted    by,  him  the 

within  the  last  six  months  In  the  pos-  same  day,  and  that  the  lands  had  been 

session  or  occupancy  of  any  person  for  conveyed   to   other   parlies   before    he 

•  period  of  thirty  days,"  shows  with  again   tendered  the  money.     Atcheton 

sufficient  certainty  that  no  one  of  the  v.   Huebner   (Mich.   1893},   51  N,  W. 

parcels  described  has  been  occupied  for  Rep.  634. 

a  period  of  thirty  days  within  the  six         Where,   under   the   statute,   the  tax 

months  immediately  preceding  March  deed  was  conclusive  of  certain   facts, 

loth.     Dreutier  -v.  Smith,  56  Wis.  aga.  and /fii»a/oc(>proofof  others,  and  A, 

BapoTt  of  Snrrayer, — In  West  Vir-  part  owner  of  the  tract,  not  having  paid 
^'■I'd,  the  purchaser  is  required  to  have  the  taxes  on  his  part  before  the  sale, 
a  report  made  by  the  survej'or  of  lands  had  purchased  the  certificate  of  sale  to 
for  the  county  in  which  the  same  are  the  whole  tract,  and  refusing  the  re- 
al tuated,speclfvine  the  metes  and  bounds  demptlon  money  offered  by  B,  the 
of  the  land  sofdi^vlngsuch  description  other  part  owner,  on  the  ground  that  he 
thereof  as  vrill  identify  them,  and  the  could  only  redeem  the  whole,  sought  to 
county  clerk,  unless  there  be  some  valid  compel  the  issue  to  him  of  the  tax 
objection  to  the  report,  shall  order  the  deed ;  It  was  held  that  he  had  neither 
same  to  be  recorded  In  his  office,  and  a  a  legal  nor  equitable  right  to  the 
record  thereof  shall  be  made  accord-  deed,  and  his  petition  for  mandamus 
ingly.     Orri'.  Wiley,  19  W.  Va.  150.  was    denied.     State    v.   WlHlston,    10 

Botle*  to  Kadeenu— The  necessity  for  Wis.  318. 
giving  to  the  Ux  debtor  notice  to  re-         In  People  v.  New  York,  to  Wend, 

deem  has  been  treated  elsewhere.     See  (N.  Y.)  395,  the  statute  authorized  the 

Taxation — Redemftion.  corporation  of  the  city  of  New  York  to 

1.  Jones  V.  Welslng,  53  Iowa  ajo.  In  sell  lands  for  taxes,  and  to  execute  a 

this  case,  after  the  sale  by  the  treasurer,  lease  of  the  same  to  the  purchaser,  if 

the  deputy  collector  received  the  taxes  the  owner  failed   to   redeem   within  a 

A-om   the   owner  and  gave  his  receipt  specified  time.    The  corporation  failed 

Uierefor,   both    being  ignorant  of   the  to    publish  the  notice,  required  to  be 

fact  of  sale.    Upon  a  discovery  of  the  published  after  the  sale  and  before  the 

mistake,  the  treasurer  offered  to  return  expiration  of  the  time  of  redemption, 

to  the  purchaser  the  amount  of  his  bid,  catting  upon  the  owner  to  come  In  and 

with  ten  per  cent.  Interest,   which  was  redeem.    The  time  for  redemption  had 

refused.     The  time  for  redemption  bad  expired.     The  court  decllaed  to  grant 
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corrected  one.*  So,  also,  may  his  successor  in  office,  who  has  the 
same  means  of  correcting  the  errors.*  But  it  seems  that  man- 
damus will  not  lie  to  compel  the  issuance  of  a  second  deed  in 
order  to  relieve  the  applicant  from  the  consequences  of  his  own 
mistakes  or  omissions  in  obtaining  the  first  deed,'  nor  to  compel 
the  officer  to  execute  a  second  deed  containing  recitals  which 
would  be  contradicted  by  his  return  of  the  tax  sale.* 

A  statute  requiring  the  owner  of  a  certificate,  made  before  the 
enactment  of  the  law,  to  give  notice  to  the  occupant  of  the  prem- 
ises of  his  application  for  a  deed,  does  not  impair  the  obligation 
of  the  contract ;'  but  such  a  statute  cannot  be  applied  to  cases 
where  the  right  to  the  deed  became  absolute  before  its  passage.* 

Under  some  of  the  statutes,  the  owner  of  the  tax  certificate  is 
required  to  demand  a  deed  thereon,  or  to  commence  an  action 
for  the  foreclosure  of  the  same,  within  a  specified  time  after  the 
sale,  or  the  expiration  of  the  period  of  redemption,  and,  failing  in 
this,  he  loses  all  rights  under  his  purchase  and  certificate.' 

And,  although  there  may  be  no  statutory  limitation  upon  the 

upon  the  land.     Alexander  v.    Wilcox, 


■ugh,  6 


,    39  Kan.    569;    Mhxcj   v.  Cla-  In  Illinois,  the  time  the  purchaser  11 

,  6111.  36;  Klokke  o.   Stanley',  prevented  from  takfnf;  out  hU  deed  bjr 

!.  19Z  ;  State  f.  Winn,  19  Wis.  333.  injunction   or   order  of  anycourt.or 

1,  Maxcy  V.  Clabaugh,  6  111,  16.  by  a  refuaat  of  the  court  to  make  the 

%.  Klokke  V.  St&nlej,  log  III.  T93.  same,  i*  to  be  excluded  from  the  com- 

4.  Hevrell  v.  Lane,  53  Cal.  313.  putation   of  the  limitation  prescribed ; 

5.  CurHsi/.  Whitney.ljWall.fU.S.)  but  the  courts  are  not  authorized  to 
68;  Oultahan  v.  Sweeney,  79  Cal,  537.  extend  the   exceptions   to  other   cases 

Under  }  S98  of  the   lov/a  Code,   the  than  those  named  in  the  statute.    Gage 

notice  required  b/  ffy  894  and  895  to  be  v.  Reld,  1 18  III.  35. 

given  to  the  owner  and  occupant  before  In    Wiato*sin,   the   record  made  by 

the  execution  of  the  deed,  is  not  neces-  the  proper  officers  of  the  assignment  of 

aary,  where  the  sales  were  made  before  the  certiScate  by  the  county  at  a  certain 

the  paMage  of  thote  provisions,      Rob-  time,  is  conclusive  of  the  tact  that  the 

inson  V.  First  Nat.  Bank,  48  Iowa  354.  ownership    of    the     certificate   passed 

•.  Rollins  V.  Wright,  93  Cal.  395.  from  the  county  at  that  time,  and  a  deed 

Chapter  113,  Wiicomin  LawaoriS67,  issued  upon  such  a  certificate  more  than 
requiring,  under  certain  circumstances,  six  years  thereafter  is,  under  Revised 
three  months'  notice  to  be  given  of  the  Statutes  of  that  state,  \  1 1S3,  void,  not- 
ftpptication  for  a  deed,  cannot  be  ap-  withatanding  any  ownership  of  the  cer' 
plied  to  a  case  where  the  owner  of  the  tificate  acquired  by  the  county  after  such 
certificate  was  entitled  to  a  deed  before  assignment.  Hiles  ii.  Gate,  75  Wis.  91. 
the  passage  of  the  act,  or  in  leaa  than  The  owner  of  a  certificate  upon  occu- 
three  months  thereafter.  Kearns  *,  pled  premises,  who  elects,  under  Wis- 
McC!Lrville,l4Wis.45;;  Curtis  v.Mor-  consi»  Revised  Statutes,  4  iiSi,  to  fore- 
row,  34  Wis.  664;  State  i>.  Hundhausen,  close  the  same  by  action  instead  of 
33  Wis.  508.  taking  a  deed,  although  he  is  not  re- 

T.  Wheeler V.  Jackson,  137  U.S.  345;  quired  to  give  the  notice  called   for  by 

LaRue  v.  King,  74  Iowa  tS&\  Innes  ii.  section  T175,  must  still  commence  hU 

Drexel,  78  Iowa  153.  action  while  he  is  in  a  position  to  de- 

\aNebraika,  a  deed  issued  more  than  mand  and  obtain  a  deed;  that  Is,  before 

five  years  after  the  date  of  the  tax  cer-  the  lime  to  give  the  notice  has  expired, 

tiacate   is   invalid,   and  creates  no  lien  GoITe  «.  Bond,  69  Wis.  366. 
879 
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right  to  demand  a  deed,  yet,  when  the  purchaser  delays  for  a  long 
time  to  apply  for  one,  a  presumption  of  abandonment  of  his  claim 
under  the  purchase  may  arise  in  favor  of  a  bona  fide  grantee  of 
the  tax  debtor.*  When  the  certificate  of  sale  is  assignable,  an 
assignment  in  due  form  passes  to  the  assignee  the  right  to  the 
deed* 

c.  Restraining  Execution. — Elsewhere  in  this  article  it  is 
shown  that  equity  will,  in  a  proper  case,  entertain  a  bill  to  re- 
move  a  cloud  upon  the  title  occasioned  by  a  tax  deed.* 

The  jurisdiction  to  avert  a  cloud,  when  there  was  no  other  rem- 
edy, is  a  corollary  of  the  conceded  power  to  remove  it ;  accord- 
ingly, chancery  will  restrain  the  issuance  of  a  deed  to  lands  ille- 
gally sold  for  taxes,  when  it  would  constitute  a  cloud  upon  the 
owner's  title.*  But  equity  will  not  interfere  when  the  danger  is 
merely  speculative  and  potential — it  must  be  made  to  appear  that 
there  is  a  determination  to  create  the  cloud ; '  nor  at  the  instance 
*of  one  who  does  not  show  an  interest  in  the  lands." 

1.  Ockendon  f.  Barnes,  41  Iowa  615. 
Here  adelaj  of  more  than  eleven  3'eare 

was  held  sufficient  Co  give  rise  to  such  Barb,  (N.  Y.)  393. 

presumption.  Where,  therefore,  an  action   was  in- 

5.  This  subject  is  treated  elsewhere.  atiCuted  against  the  comptroller,  within 
See  Tax  ATlON—raj:5a&j;  also  iH/rn,  a  month  after  the  execution  by  him  of  a 
this  title,  Parties.  Ux  certificate,   to  restrain  him  from  ei- 

8.  See  infra,  this  title.  Actions  Con-  ecuting  a  deed,  on  the  ground  that  the 

ctrning  Tax  TitUs.  taxes  were  illegally   laid,  it   was   held 

«.  Hare   v.   Camall,    »   Ark.    106;  that,   as    b/    the  statute   {Ninu   Tork 

Foote    -v.    Milwaukee,   iS    Wis.    384 ;  Laws  of  1855, ch.  417,  fj  S3)  thecomptrol- 

Marsh  v.  Brooklyn,  59  N.  Y.  180,  dis-  ler  la  prohibited  from  comvejing,  and 

tinguisking  Scoli  v.  Onderdonk,  14  N.  is  directed  to  cancel  the  sale,  whenever 

Y.  9;  67  Am.   Dec.  106.     Aa    to  what  he  discovers  prior  to  the  conveyance 

constitutes  a  cloud  upon  title,  see  tit-  that  the  sale  was  invalid,  in  the  abcence 

fra,  tiAs  lit\t.  Actions  Concerning  Tax  of  any  allegation  or  proof  of  a  demand 

Tales.  upon  the  defendant  to  cancel  the  sale. 

In  Kansas,  It  Is  held  that  equity  will  and  a  refusal,  or  that  he  threatened  or 

not  interfere  to  restrain  the  sale,  or  en-  intended  to  make  a  deed  in  pursuance 

join  the  execution  of  the  deed  when  the  of   the    certificate,   the    action    Is   not 

Iiroperty  is  subject  to  taxation,  the  tax  maintainable.     Clark  v.  Davenport,  95 

egal,  and  the  valuation  not  excessive,  N.  Y.  477, 

merely  on  the  ground   of  irregularities  6.  Johnson  v.  Brett,  64  Iowa  ]63. 

In   the    tax    proceedings.      Hudson   v.  Where  the  sale  was  for  a  tax  extended 

Atchison  County,  i3   Kan.  146;  John-  upon  a  void  assessment,  execution  of  a 

Bon    County    v.    Ogg,   13    Kan.   306;  deed  will  be  enjoined  at  the  Instance  of 

Lawrence  V.  Kill  am,  11  Kan,  499.  a   party   whose   title,  though   acquired 

In  Perley  v.  DollofT,  6a  N.  H.  504,  it  after  the  assessment,  will  beclouded  by 

was  held   that  a  bill  In   equity   to   set  the  deed.   Slegel  i'.  Outagamie  County, 

aride    the  sale  and  enjoin    the  officer  a6  Wis.  70. 

from  executing  a  deed,  on  the   ground  Where  the  petition  In  such  an  action 

of  an  invalid   assessment  merely,  will  showed  upon  its  face  that  plaintiff  had 

be  dismissed  for  want  of  equity,  where  sold  the  land  before  the  institution  of 

It  appears  that  the  tax  assessed  upon  the  suit,  it  was  held  that  the  tnirden  was 

the  plaintiff  was  no  more  than  his  pro-  upon  him  to  show  such  interest  in  the 

portionate  share ;  nor,  in  such  case  will  property  as  to  entitle  him  lo  the  relief 

the  court  abate  the  tax,  upon  apetitlon  asked, andthatademurrerontheground 

for  that  purpose.  that  the  peUlion  did  not  show  him  en- 

6.  Sanden  v.  Yonkers,  63  N.  V,  491;  titled  to  the  relief  asked,  was  properly 
Mann  v.  Utlca,  44  How.  Pr.   (N.  Y.)  sustained.  Harlow  v.  Gow,  44  Iowa  533. 
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The  issuance  of  the  deed  has  been  enjoined  where  there  was  no 
valid  assessment ;  *  where  the  collector  and  bidders  were  guilty 
of  fraud  at  the  sale  ;  •  and  where  the  owner  was  prevented  from 
redeeming  by  the  fraudulent  misrepresentation  of  the  purchaser.* 

The  officer  authorized  by  law  to  issue  the  deed,  and  the  holder 
of  the  tax  certificate,  should  be  made  parties  defendant  in  such 
an  action.* 

As  a  general  rule,  relief  will  be  granted  only  upon  condition 
that  the  applicant  pay  to  the  tax  purchaser  the  taxes  chai^eable 
upon  the  lands,  interest,  and  legal  costs." 

d.  Requisites— (i)  In  e^wiwa/.— Where  the  statute  prescribes, 
no  form  for  a  tax  deed,  the  deed  must  be  so  drawn  as  to  be  suffi- 
cient according  to  the  rules  of  the  common  law  to  transfer  the 
title  of  a  former' owner  and  vest  the  estate  in  the  purchaser.* 
In  some  cases  the  form  prescribed  by  statute  has  been  held  to  be 
mandatory  and  to  be  strictly  pursued,'  but  in  the  majority  of 
cases  a  substantial  compliance  has  been  held  sufHcient.^     A  deed 

1.  Marsh  ii.  Clark  Countr.  4a   Wl*.  ■.  Efnitein  v.  Gaj,  45  Mo.  61 ;  State- 

503;  Brooks  V.  Howland,  5SN.  H.  9S.  v.  Mantz,  6a  Mo.  ajS. 

I.  Gage  V.  Grahatn,  57  HI.  144.  In  The  deed  must  show  upon  Its  face 
Ihis  case  a  combination  was  entered  the  amount  of  taxes,  interest,  and  cosU 
into  b/  the  collector  and  the  principal  due  upon  the  tract  sold.  Guffej'  i>, 
bidders,  to  prevent  competition  In  the  O'Reiley,  88  Mo.  418. 
bidding,  and  that  the  land  should  be  T.  Hubbelt  t/.  Campbell,  j6  Cat.  (17; 
struck  off  to  one  of  the  parties  for  the  Grimm  v.  OConnell,  54  Cal.  w ;  Rus- 
snms  charged  to  the  respective  tracts,  sell  v.  Mann,  aa  Cal.  131 ;  Williams  v. 
and  bidding  was  thus  prevented.  The  McLanahan,  67  Mo.  409;  We  I  Is  hear  v. 
court  enjoined  the  collector  from  mak-  Kelley,  69  Mo.  353;  Hopkins  v.  Scott,, 
ing  a  deed  to  a  party  to  the  Traud.  86  Mo.  140.  Although  it  is  said  that 
•.  Koon  V.  Snodgrsss,  18  W.  Va.  330.  the  deed  need  not  recite  literati  j  the  Ian- 
Here  the  purchaser  fraudulently  mis-  guage  of  the  statute.  Fearce  v.  Titta- 
represented  to  the  owner  that  the  land  worth,  87  Mo.  639, 

purchased  vas  a  different  tract  of  land  In   Ariansai,   a   tax   deed    In   "fhe- 

and  one  in  which  the  owner  had  no  in-  usual  form"  is  a  deed  which  substan- 

terest,  with  a  view  of  preventing  htm  tiatly  recites  the  material  steps  required 

from    redeeming  within   the   required  to  constitute  a  valid  tax  sale,  including 

time,  and  it  was,  for  thatreaton,nat  re-  a  proper   description  of  the   land,  the 

deemed  ;  the  purchaser  was  perpetually  price    paid,   and   words    granting   the- 

enjoined  from  obtaining  a  deed  to  the  lands   to   the    purchaser.     Bonnell    v, 

land.  Roane,  ao  Ark.  114. 

4.  Siegel  V.   Oulagamie   Countv,   36  8.  Martin  -d.  Garrett,  49  Kan.  131; 

Wis.   70;    Sanders  v.  Yonkers,  £3  N.  McCauslin  v.   McGulre,   14  Kan,  248; 

Y.489.  Bowman   v.    Cockrill,    6    Kan.     311; 

When   the   tax   purchaser   is   not   a  Havnes  n.  Heller,  13   Kan.  381;   ^^ack 

party  to  the  action,  and  does  not  appear  v.  Price,  35  Kan.  134;  McQuesten  v. 

•      '     ■        -  •  ■       .  .      -■      .  "      pe,  12  Kan.  3a;   Kinney   i^.  Bever- 
3  Hen.  &   M.   (Va.)   318;   Doe  v. 

also' Fuller  v.  Colfax,  33  Neb.  716.  H'ileman,  3  III.  333;  Gabe   v.  Root,  93 

6.  See  id/f-fl,  this  title,  AcIioms  Con-  Ind.  356;  Sutton  v.  Stone,  4  Neb.  319; 

eerning  Tan  Titlasi  Stewart  11.  Meyer,  Haller  v.  Blaco,  10  Neb.  3S. 

54  Md.  4S4-,  Hart  v.   Smith,  44   Wis.  The   omission  of   the    words  "time 

213.     In  Rowe  v.  Peabody,  103  Ind.  198,  and,"    when    the  statutory    form  pre- 

a  complaint  to  restrain  the  execution  scribed  the  expression  "and  whereas  at 

of  the  deed,  was  held  bad  on  demurrer,  the  time  and  place  aforesaid,"  was  held 

because  it  failed  to  aver  a  tender,  and  not  to  be  a  substantial  departure  from 

to    m«ke    an   offer  t  
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which  shows  upon  its  face  that  the  requirements  of  the  law  have 
not  been  followed  is  void.*  But  a  deed  made  in  strict  conformity 
with  a  particular  form  prescribed  by  statute,  however,  is  good, 
though  it  does  not  show  on  its  face  that  it  was  executed  under, 
and  in  pursuance  of,  the  special  power  given  by  statute.*     Where 

parts  of  the  deed.     H^ynes  f.  Heller,  in  other  respects, invalidated  by  the  ab- 

13  Kan.  361.  sence  of  the  dale.     Irving  v.  Brownell, 

In  Sullivan  v.   Donnell,  90  Mo.  178,  11  111.  403. 

it  was  held  that  a  tax  deed  omitting  the  The  time  of  th«  execution  of  a  tax 

word    "publicly,"    preicrlbed    in    the  deed,    as   in   ordinary   deeds,   may   be 

statutory  form  to  indicate  Che  manner  shown  by  parol  evidence.    Thompson 

of  making  the  sale,  was  void.  ti.  Schuyler,  7  III,  371. 

In  Knowlton  I'.  Moore,  136  Mass.  33,  Offlolkl  Blxiuitnrt. — A  deed  which  In 

it  was  held  that  the  requirement  that  Uie  other  respects  is  in  the  form  prescribed, 

deed  "  shall  state  the  place  of  residence  is   not   affected   by   the   fact  that  it  i« 

of  the  grantee"  was  not  merely  dlrec-  signed  bv  the  sheriff  and  tax  collector, 

lory,  and  a  failure  to  comply   with  the  and  not  by  the  latter  only,  as  required. 

requirement   was   a  fatal  defect     See  Bell  v.  Gordon,  55  Minn.  45. 

also  Harrington  v.  Worcester,  6  Allen  Any  description  of  the  officer  exe- 

(Mass.)  yjb.  cuting   the   tax  deed,  which  identifies 

The  absence  ofa  recital  of  a  date  of  him   and   shows   his    oflictal    relation, 

execution  or  order  authorizing  the  sale,  is  sufficient.     Knox  v.  Kuidekoper,  3t 

is  held  to  be  faul  to  the  validity  of  the  Wis.  597.     And  see  Bulger  v.  Moore, 

deed.     Williams     v.    McLanahau,    67  67  Wis.  430. 

Mo.  499-  And  where  the  statutory  The  signature  by  the  county  clerk  of 
form  required  a  recital  of  the  year  for  a  tax  de«],  as  clerk  of  the  board  of  su- 
whlch  the  taxes  were  sold,  the  deed  in  pervisors,  does  not  invalidate  the  deed 
which  the  year  was  misrccited  was  held  under  Witcenaiit  statutes,  nor  is  tt  In- 
to be  void.  Maicy  ii.  Clabaugh,  6  III.  validated  by  the  failure  to  mention  the 
336.  But  see  Bank  of  Utlca  f.  Merser-  name  of  the  county  in  such  signature, 
eau,  3  Barb.  Ch.  (N.  Y.)  538;  49  Am.  where  it  is  correctly  stated  In  the  at- 
Dec.  1S9.  testing  clause.    Scheiber  v.  Kaehler,49 

The  deed   of  resident  lands  In  form  Wis.  291. 

required  for  non-resident  lands,  is  void.  Mandamvi  to  Oompal  tlM  Bx»otitloii  of 

Jacks  V.  Dyer,  31  Ark.  334.  KDaedlntliBltatntorrFanii. — Ifthrough 

In   fViiconsin,  the  statute  prescrib-  mistake  or  inadvertence,  the  statutory 

ing  tl)e  form  for  a  deed  provides  that  It  form  be  departed  from,  the   oiEcer  re- 

ahatl    be    "  in    substantially    the  form  quired  to  make  the  deed  may   be  com- 

given,"  or  "  in  other  equivalent  form."  pelled  by  mandamMi  to  execute  a  deed 

As  to  what  has  been  held  a  compliance  in   the     correct    and    statutory    form. 

with  the  statute,  seeLybrand  v.  Haney.  Douglass  v.  Muzum,  16  Kan.  51c;  Cor- 

31  Wis.   230;   Marshall  v.  Benson,  48  beir  v.  Bronson,  38  Kan.  531.     Seealso 

Wis.  ss8;  Austin  r.  Holt,  33  Wis.  478;  i^fra,    this   title,    PHrckaitr's  RigU 

Falkner  11.  Dormao,  7  Wis.  388;  Krue- ,  Thereto. 

£;r    V.    Knab,    11  Wis.  439;  Lain   v.  1.  Boardman  i>.  Bourne,  3o  Iowa  134; 

ook,  15  Wis.  446;   Cutler  v.  Hurlbut,  Moore  i'.  Brown,  4  McLean  (U.S.)  111. 

39  WU.  153;  Geekie  v.  Kirby  Carpen-  «.  Falkner  v.  Dorman.  7   WU.  ^; 

terCo.,  106  U.  S.379;  Condit «.  Black-  Hobson  v.  Dutton,  9  Kan.  477;  Bowers    * 

well,    33    N.  J.    Eq.   481;  Cousins    v.  v.  Chambers,  53  Miss.  359.     See  also 

Allen.  38  Wis.  233.  Mclntyre   v.   White,   s   How.   (Miss.) 

Th*  Data.— A  date  is  not  essential  to  39S ;  Amos  v.  Altnutt,  3   Smed.  &  M. 

the  validity  of  a  tax  deed,  but  it  takes  (Miss.)  315. 

effect  from  the  delivery.  Where  a  tax  The  deed  in  the  form  prescribed  is 
deed  did  not  mention  the  date  of  its  ex-  sufficient,  even  if  it  fails  to  show  for 
ecution,  but  the  acknowledgment  was  what  year  the  taxes  were  sold.  Mar- 
fully  dated  and  the  deed  recorded  on  shall  v.  Benson,  48  Wis.  558;  or  does 
thatdate,  the  Statuteof  Limitations  was  not  state  that  the  land  was  sold  at  pub- 
held  Co  run  from  such  time.  McMlch-  lie  auction  at  the  proper  place,  if  it  was 
ael  V.  Cartyte,  53  Wis.  504.  Nor  Is  the  in  fact  so  sold,  Davis  v.  Harrington, 
certificate  of  acknowledgment,  if  good  35  Kan.  196 ;  or  omits  to  state  the  nanw 
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the  conditions  of  the  sale  are  such  that  to  follow  the  statutory 
form  would  recite  an  untruth  and  show  an  illegal  sale,  the  form 
must  be  modified  to  suit  the  facts.* 

The  form  prescribed  may  be  made  applicable  to  a  deed  for  a 
sale  which  took  place  before  the  passage  of  the  act  as  well  as  for 
a  subsequent  sale,* 

{2)  Recitals.~As  a  general  rule,  the  omission  or  misrecital 
of  particular  facts  required  by  statute  to  be  recited  in  the 
deed, wilt  invalidate  it."  Thus,  the  failure  to  recite  the  notice 
or  advertisement  ;*  the  cause  of  the  sale,  as  the  delinquency  of 

of   the    owner.    Bell    v.    Gordon,    55  held  that  a  tax  deed  which  did  not  recite 

Minn.  45.  the  dale  of  the  Issue  of  the  special  exe- 

1.  Maglll  o.  Martin,  14  Kan.  67;  Mc-  cutlon  under  which  the   propertj  was 

Causlln  V.  McGuire,  14  Kan.  134;  Sul-  sold,  was  void. 

livan  V.  Donnell,  90  Mo,  378 ;  Skinner  In  Virginia,  under  a  statute  requir- 

c.  WilHamB,6c  Mo.  4S9.  Ing  all  the  circumstances  of  the  sate  to 

S.  Lain  v.  Shepardson,  18  Wis.   60;  be  recited  in  the  deed,  it  was  held  Chat 

Gardenhire  v.  Mitchell,3i  Kan,  83.  See  it  must  appear  on  the  face  of  the  deed 

also  Robinson  v.  Howe,  13  Wis.  347.  that  the  sale  was  had  at  the  time  and 

>.  Moore  I'.  Harris,  9:  Mo.  631;  Duff  place  prescribed,  but  that  it  was  not 
V.  Neilson,  go  Mo.  93;  Spurlock  v.  necessary  to  recite  all  the  steps  which 
Allen,  49  Mo.  178;  McEntirev.  Brown,  preceded  such  sale,  such  as  advertise- 
rs I  nd.  347;  Doc  V.  Hiletnan,  a  111.333;  went  of  the  time  and  place.  See  Flan - 
Wamboie  v.  Foote,  3  Dakota  i ;  Law-  agan  v.  Grimmet,  10  Gratt.  (Va.)  431. 
rence  v.  Zlmpleman,  37  Ark.  693 ;  Mc-  But  see  Buchanan  v.  Reynolds,  4  W. 
Dermott  v.  Scully,  37  Ark.  236;  Har-  Va.68i. 

rinKton  V.  Worcester,  6  Alien   (Mass.)  OmlHlon  la  DMd  of  H*eltkli  of  OaiUf- 

^76;    Wakeley  v.  Mohr,  18  Wis.  1361  leats  of  B«1*._A  recital   in   the  deed 

Bender  v.  Dugan,  99  Mo.  136.  that  the  certificate  of  sale  contained  the 

It  has  l>een  held  that  the  misrecital  of  matter  required  bj  law,  is  not  a  suffi- 

the  consideration  for  the  deed,  Hubbell  cient  recital  of  Euch  matters.     Hughes 

V.  Campbetl,  56  Cal.  537 ;  or  the  failure  "                      -  .      ~                - 

_    _^_._   .,._.    .i__    __!_    _.....i_i..  (_(uint,  94  (jai 

cite  in  the  dee_ 

s  to  when   the  purchaser 

state  for  what  year  the  lands'  were  as-  will  be  entitled  to  a  deed,  is  held  to  vi- 

sessed,  and  for  what  amount,  and  that  tiate  the  deed.     Anderson  v.  Hancock, 

the    tracts    were    assessed    separately,  64  Cal.  455 ;  Grimm  v.  O'Connell,  54 

Spain  i>.  Johnson,  31  Ark.  314 ;  Jacks  v.  Cat.  533.    But  in  Doland  ii.  Mooney,79 

Dyer,  31  Ark.  334;  Buchanan  v.  Rey-  Cal.  137,  it  was  held  that  the  fact  that 

nolds,   4  W.  Va.   681;   Maxcy  v.  Cla-  the  amount  of  taxes  and  costs  recited 

baugh,  6  III.  36,  will  invalidate  the  deed,  in  the  certificate  of  sale  was  fifty  cents 

Butsee  Wetherbeei'.  Dunn,  3iCal.  106.  less  than  that  recited  In  the  tax   deed, 

A  sheriff's  deed  Is  void  if  it  does  not  did  not  affect  the  validity  of  the  deed 

recite  the  judgment,  where  the  statute  or  gale. 

requires   it   to   be   recited.     Dufour  o.  1.  Wiggin   v.  Temple,  73   Me.  383; 

Camfranc,  II  Martin  (La.)6o7;  13  Am.  Abbott  r'.  Doling,  40  Mo.  303;  Moore 

Dec.  360.  f .  Harris,  91  Mo,  616, 

In  Allen  v.  Buckley,  94  Mo.  158,  the  A  tax  deed  which  recites  simply  the 

deed,  which  did  not  recite  that  the  lands  posting  of  written  advertisements  when 

were  sold  separately,  when  required  to  printed    ones    are    required,    is    void, 

be  so  sold,  was  held  to  be  void.     But  in  Lagrue  v.  Rains,  48  Mo.  536. 

Waddington  11.  Dickson,  17  Colo.   313,  In  Yankee  f.  Thompto'n,  51  Mo.  134, 

it  was  held  that  a  tax  deed  conveying  a  tax  deed  which  contained  no  further 

title  to  eeveral  tracts,  which  shows  that  recital  of  notice  of  sale  than  that  the 

they  were  advertised  separately,  is  suf-  lands  "were    advertised    according  to 

ficient  to  show  that  they  were  sold  sep-  law,"  wai  held  to  be  void  on  its  face, 

aratelr.  See  also  Jones  v.  Miracle  (Ky.  1893), 

In  Duffv.  Nielaon,  90  Mo.  93,  it  was  31  S.  W.  Rep.  341. 
688 
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the  tax ;'  or  the  time '  or  place'    of  the  sale,  has  been  held  to 

invalidate  the  tax  deed,  when  such  recitals  were  required  by 

In    Ladd  v.   Dickey,  84  Me.   190,  evidence  of  the  fact,  Ib  Inadmisuble  u 

where  the  collector  wm  required  to  re-  evidence  of  title.     Ward  v.  Mon^oni- 

cite  the  time  when  he  gave   notice,  the  ery,  57  Ind.  176. 

recital  that   nine  months   had  elapsed  S.  Haynei   ■o.   Heller,   12   Kan.  381;. 

before  he  gave  notice  of  sale,  or  that  he  MasoD  -o.  Crowder,  8e  Mo.  536;  Thomp- 

gave  notice  at  least  six  weeks  before  the  son  v.  Lawrence,  2  Bait.  (Tenn.)  415^ 

time  of  sale,  was  held  insufficient.     It  In  Hill  v.  Atterburv,  88  Mo.    114,  it 

was   held    that    he    should   also   Etate  was  held  that  a  recital  of  a  deed  of  sale 

where  he  posted  the  notices.  as  of  a   date   other   than  the  time  for 

AtUonmed   lala.— In  Hill    v.   Atter-  which  the  statute  required  the  sale  to 

bury,  88  Mo.  114,  It  was  held  that  al-  be  adTerdsed,  did  notaffect  the  validity 

though  the  statutory  form  required  the  of  the  deed.  See  also  Easton  v.  Savcry, 

'   recital  of  the  advertisement  of  the  time  44  Iowa  654 ;  Love  v.  Welch,   33   Iowa 

192;  Stafford  V.  Laurer,  49  Kan. 690. 

In   Brigins    -u.    Chandler,   60    Miss. 
86a,  it  was  held  that  a  misrecital  of  a 

1.  Hubbard  v.  Johnson,  9  Kan.  63a ;  date  of  the  sale  did  not  preclude  the 

GilHIian   u.  Chatterton,  38  Minn,  335,  party   claiming   title   thereunder  from 

The  recital  that  the  tax  was  chargeable,  showing  aliunde  that  the  sale  was  made 

is  not  equivalent  to  a  statement  that  it  at  the  proper  time, 

was   delinquent,  Sheehy  11,   Hinds,   37  Misreoital  of  tht  Tim*  of  th*  lal*. — 

Minn.  259;  nor  does  the  recital  that  the  In  Hurlbut  v.  Dyer,  36  Iowa  474,  it  wu 

tax  was  due,  show  it  to  be  delinquent,  held  that  a  tax  deed  which  recited  the 

Sherburne  ti.  Rippe,  33  Minn,  540.  sale  as  having  been  on  the  16th  of  Feb- 

In  Heil  v.  Redden,   38  Kan.  155,  the  ruary,  when  in  fact  it  was  on  the  a6th 

omission    of    the   word    "remaining,"  of  January,  did  not  render  the  deed  in- 

where  it  should  have  been  stated  that  valid*  especially,  it  was  said,  as  the  sale- 

"  the  land  was  offered  for  sale  for  the  might  legally  nave  been  made  on  the 

payment  of  taxes  then  due  and  remain-  26th  of  February. 

Ing  unpaid,"  did  not  affect  the  validity  In  Callanan  i>.  Hurley,  93  U.  S.  3S7,. 

of  the  deed.  it  was  held  that  where  the  sale  of  land 

In   Massathusetts,    the    deed  Is   re-  for  delinquent  taxes  was  continued  for 

quired  to  state  the  cause  of  the  sale,  and  several   days,  the   recital  of  a  sale  a* 

not   only   the  demand   on  the  person  made  on  the  first  day  of  the  sale,  al- 

taied,  but   also  that  payment  was  not  though    actually  made   later,   did   not 

made  within  fourteen  days  thereafter,  affect  the  validity  of  the  deed. 

and  tile  failure  to  mate  such  recital  will  In  Hards  v.  Curran,  33  Kan.  580,  it 

invalidate  the  deed.     See  Langdon  v.  was  held  that  a  tax  deed  was  not  void 

Stewart,  141  Mass.  J76.    Harrington  v.  because   it   recited    that   tite    sale  was 

Worcester,  6  Allen  (Mass.)  546;  Lunen-  made  on  May  6th,  1870,  at  a  sale  begun 

burg  1}.  Hey  wood,  Chair  Co.,  118  Mass.  on  the  first  Tuesday  of  May,  1870,  when 

540;  Adams  !<.  Mills,  136  MasH.  278.  in  fact,  May  6th,  1870,  was  Friday,  and 

In  Maint,  a  tax  deed  is  required  to  the  first  Tuesday  was  the  third  day  of 

recite  that  it  was  necessary  to  sell  the  the  month.     So  in  Shell  v.  Duncan,  31 

whole  of  the  land  to  pay  the  taxes  and  S.  Car,  547,  the  recital  of  the  time  of 

charges,  and  that  no  person  would  pay  the   sale   as  on   the    first    Monday   In 

the  same  for  a  smaller  quantity  of  land.  March,  the  fourth  day  thereof,  when  it 

Lovejov  If.  Lunt,  48  Me.   377;    Loomis  was  in  fact  the  seventh,  did   not  aflect 

V.  Ping'ree,  43  Me.  311;  Bnggs  f .  John-  the  validity  of  the  deed. 

son,  71  Me.  236;  French   i>.   Patterson,  S.  Haller    v.    Blaco,    10     Neb.    36; 

61    Me.   203;   Allen  v.  Morse,  7a  Me.  Howard   v.    Lamaster,   11    Neb.  582; 

^01;  Brookings  v.  Woodin,  74  Me.  J22;  Thompson  v.  Merriam,   15   Neb.  49S; 

Whitmore  v.  Learned,  70  Me.  276.  Baldwin    i>.    MerHam,    16    Neb.    199; 

In  Indiana,  it  is  held  that  where  a  Shelley  v.  Towle,  16  Neb.  194-,  Towle 

tax  deed  fails  to  show  that  the  personal  v.   Holt,   14   Neb.   aai ;   Thompson   v. 

property  of  a  delinquent  has  been  ex-  Lawrence,  2  BaxL  (Tenn.)  415. 

hausted  beforethesaleofhisrealestate.  In  Frentz  v.  Klotsch,  aS  Wis.  3 
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statute.     A   recital   of  the   conclusions  resulting  from  facts  re- 
quired to  be  stated  is  not  sufficient,  the  facts  must  be  recited.* 

Whether  expressly  required  or  not,  it  is  essential  to  the  validity 
of  the  deed  that  it  recite  enough  of  the  previous  proceedings  to 
show  the  authority  to  sell  the  lands,  and  to  make  the  deed.* 
But  it  is  held  to  be  not  necessary  that  the  deed  shall  show  that 
everything  has  been  done  that  the  law  requires.*  The  misrc- 
cital  of  facts  not  required  to  be  stated  will  not  vitiate  the  deed, 
when  it  docs  not  appear  that  there  has  been  an  actual  viola- 
tion of  the  law.*    Such  recitals  may  be  corrected  by  evidence 


I.  Flynn, 


1.  Spurlock  v.  Allen,  49  Mo.  178; 
Large  v.  FUher,  49  Mo.  307 ;  Duncan 
*.  Gillette,  37  Kan.  156;  Ladd  v.  Dickey, 
84  Me.  190 ;  May  v.  Wright,  17  Vt.  07; 
Jonei  v.  Miracle  (Ky.  1893),  ai  S.  W. 
Rep.  841.  But  see  O'Gracly  v.  Barn- 
hlsel,  33  Cal.  187. 

In  Landreean  v.  Peppin,  86  Cal.  IM, 
It  was  held  that  a  recital  of  a  spedlic 
date  will  control  a  recital  that  notice 
vrai  given  ai  required  by  law. 

A  recital  in  a  tax  deed  that  certain 
facts  appear  from  the  records  of  the 
auditor's  office,  1%  not  equivalent  ' 
recital  that  they  exist.  Whi 
J3  Ind.  46. 

».  Woodward  -v.  Sloan,  rj  Ohio  St. 

S3;  Tumey  v.  Yeoman,  14  Ohio  308; 
obbs  V.  Shumates,  11  Gratt.  (Va.) 
C16;  Madland  v.  Benland,  14  Minn. 
373 ;  O'Mulcahy  v.  Florer,  37  Minn. 
.449;  Smith  *.  Ryan,  88  Ky.  636;  Jones 
V.  Miracle  (Ky.  1893),  31  S.  W.  Rep. 
141 ;  Sibley  v.  Smith.  3  Mkh.fSfi.  And 
see  Perking  -o.  Dibble,  10  Ohio  433;  36 
Am,  Dec.  97. 

The  omisGion  in  the  deed  to  recite 
that  the  sale  was  made  In  pursuance  of 
an  order  required,  renders  the  deed 
void.  McDermott  v.  Scully,  27  Ark. 
336.  In  Call  I'.  Dearborn,  31  Wis.  504, 
a  deed  which  did  not  recite  or  refer  to 
the  judgment  or  order  of  court  under 
which  Uie  sale  was  made,  was  held  in- 
valid. 

In  Bedgood  v.  McLain,  89  Gh.  793, 
where  the  tax  J!,  fa,  under  which  the 
land  was  sold  was  misdescribed  in  the 
deed,  it  was  held  that  parol  evidence 
was  admissible  to  prove  such  mistake. 

In  Buchanan  v.  Reynolds,  4  W.  Va. 
681,  It  was  held  that  a  deed  which  did 
not  recite  by  whom  the  sale  was  made. 

In  Nebraska,  where  lands  offered  for 
:iale  and  not  sold   for  want  of  bidders. 


are  permitted  to  be  sold  at  private  sale, 
a  tax  deed  issued  In  such  case  must 
recite  the  facts  authorizing  such  sate. 
Ludden  v.  Hansen,  17  Neb.  354.  And 
see  State  v.  Helmer,  to  Neb.  35. 

AnthoTltr  for  Adjannvd  Bala. — In 
Gregg  V.  Jesberg,  113  Mo.  34,  it  was  held 
that  where  the  tax  deed  discloses  the 
fact  that  the  tax  sale  was  an  adjourned 
one,  it  must  contain  a  recital  showing 
that  the  adjournment  did  not  exceed 
the  period  prescribed  by  law,  or  It  will 
be  void. 

Loat  Dead. — A  second  deed  made  to 
replace  a  former  one,  which  has  been 
lost  or  destroyed,  must  recite  the  loss 
or  deslruction  of  the  first  deed,  and  is 
not  admissible  in  evidence  in  support  of 
the  tax  titleunlessitdoesso.  Burroughs 
V.  GofT,  64  Mich.  464. 

S.  Pleasants  v.  Scott,  31  Ark.  370:  76 
Am.  Dec.  403;  Moras  f.  Shear,  11;  Cal. 
38  ;  85  Am.  Dec.  94;  O'Grady  v.  Barn- 
hlsel,  33  Cal.  387 ;  Bank  of  Utica  v. 
Mesereau,3  Barb.  Ch.  (N.  Y.)  538;  49 
Am.  Dec.  189.  And  see  State  ii.  Mantz, 
63  Mo.  3j8i  Walker  v.  Taylor,  43 
Ark.  S43- 

No  Invalidity  appearing  upon  the 
face  of  the  deed,  it  Is  to  be  presumed 
that  the  sale  was  conducted  in  the  man- 
ner required  by  law.  McCoy  v.  Michew, 
7  W,  &  S.  (Pa.)  386;  Smith  1..  Easton, 
37  Iowa  584;  Griffin  v.  Tuttle,  74 
Iowa  319. 

Where  the  tax  deed  recites  that  the 
grantee  held  the  tax  certificate  as  as- 
signee of  the  treasurer,  it  must  be  pre- 
sumed that  the  treasurerbld  olf  the  land 
for  the  county  as  authorized.  Frentz  v. 
Klotsch.  38  Wis.  313. 

In  Brien  *,  O'Shaughnesy,  3  Lea 
(Tenn.)  734,  it  was  held  that  a  Ui  deed 
was  not  void  which  failed  to  recite  that 
In  selling  the  land  the  officer  followed 
the  statute,  by  offering  first  to  sell  a  less 
quantity  than  the  whole  to  whoever 
would  bid  the  amount  of  the  taxes. 

C  Matter  not  required  to  be  recited 


>y  Google 


BKoUtM.  TAX  TITLES.  Tht  DmL 

aliunde.^     As  to  the  power  generally  to  correct  erroneous  recit- 
als, and  to  issue  new  and  corrected  deeds,  see  note  2. 

{^)  Description — (See  also  TAXATION— TA*  Assessment — Tajt 
Sales). — A  valid  tax  deed  must  contain  such  a  description  as  will, 
without  the  aid  of  extraneous  facts,  designate  with  reasonable 
certainty  the  property  sought  to  be  conveyed,'  which  description 

may  b«  treated  as  eurpluMse,  and  does  the  failure  to  Btate  the  count;  and  state 

not  affect  the   validity    of   ttie    deed,  in  wliich  the  land  sought  to  be  conveyed 

Harper  v.  Rowe,  55  Cal.  131.  was  situated,  did  not  invalidate  thedeed. 

In   Hicliman   v.   Kempner,   35  Ark.  as  in   another   part   thereof  the   same 

J05,  it  was  held  that  the  raise  recital  land  as  the  property  sold  was  accurately 

that  the  land  was  assessed  in  the  name  described;  and  in  Keepfer  o.  Force,  66 

of  anunlinownowner,didnotvitiate  the  Ind.  81,  it  was  held  that  where  section, 

sale.  township,  and  range  were  given  by  num- 

1.  Brigins  v.  Chandler.  60  Miss.  863  ;  ber,  it  was  not  necessary  that  the  county 

Longfellow  v.  Qjiimbv,  33  Me.  457.  should  also  be  given. 

DMd  in  BrldkBM. — Where  a  tax  deed  A  description  of  the  land  as  bounded 

has  sufficient  recitals  to  justify  its  intro-  by  the  land  of  a  third  person,  does  not 

duction   as   evidence,  Che  omission   of  render  the  deed  uncertain  on  its  face. 

other  recitals  mar  be  supplied  by  oral  Schelber     v.    Kaehler,    49    Wis.    391; 

proof.     Budd  v.  Bettison,  ai  Ark.  583.  Bruno  v.  Murphj,  19  Cal.  336. 

In  Grimm  v.  O'Connell,  n  Cal.  513,  A  description  is  not  defective  which 

it  was  held  that  one  claiming  under  his  calls    for   a  certain   quantity   of   land 

deed,  in  which  there  is  a  misrecitat  as  to  bounded  on  three  sides  by  well-known 

whom  the  property  wss  assessed,  is  pre-  streets,  upon  a  plat  of  a  city  laid  out, 

eluded  from  proving  by  evidence  ali-  surveyed,  and  platted,  and  on  the  other 

umde  that  Ihe  assessment  was  not  made  by  the  unsurveyed  lands.     Garwood  v. 

as   recited,   and    that    the    assessment  Hastings,  38  Cal.  316. 

not  being  according  to  law  the  deed  is  In  Hill  t>.  Mowry,   6   Gray    (Mass.) 

void.     Seie  also  Brady  v,  Dowden,   59  553,  a  deed  which  fixed  the  boundary 

Cal.  51.  on  the  north  and  west,  and  described 

a.  See  sufra,   this    title,    PoTvtr   to  the  property  as  bounded  on  the  east  by 

Make,  and  By  Wiom  Executed.  land  by  which  It  was  in  fact  bounded 

3.  As   to  the   sufficiency   of  the  de-  only  In   part,  end  as  bounded  on  Uie 

scription,   the  following  cases  may  be  south  by  land  from  which  it  was  in  fact 

consulted  :  Thibodaux  v.  Thibodaux,  39  separated,  was  void  for  uncertainty. 

La.  Ann. soSiWilsonc.  Marshall,  10 La.  In  Quinby  v.  North  American  Coal, 


Ann.337;Schattleri>.Cassine]li,56Ark.     etc.,  Co.,  3   Heisk.  (Tenn.)   596,  a 
173;  Greene  r.  Lunt,  58  Me.  519;  Grlf-     scription  of  the   property   as   "elevea 
'.  Crippln,  60  Me.  270;  Hartwr  v.     tracts  of  land,  containing  twenty-three 


Dyches  (Tex.  1890);  14  S.  W.  Rep.  58a;  thousand  acres,  tying  in  13th  district  of 

Wofford  V.  McKinna,  33  Tei.  36;  76  While  County,  sold  as  the  propeitjr  of 

Am.Dec.ji;  Flanagan  t>,  Boggess,  46 ,"  shall  not  be  a  nifficient 

Tex.    330;   Kilpatrick  v.  Sisneros,   33  identification. 

Tex.  1 13 ;  Claiborne  ti.  Elklns,  79  Tex.  The  descriptioii    as  "  the  north  part 

380;  Libby  V.  May)>erry,  So  Me.  137  ;  of  the  northeast  quarter  of  section  No. 

Roberts    v.     Deeds,    57     Iowa     330;  10,  township  No.  15,  range  No.  33,  east, 

Brechey  v.  English,  119  111.  646;  Head  containing  loo  acres  in  the  county  of 

V.   Tames,   13   Wis.  641;  Mecklem    v.  Johnson,  State  of  Kansas,"  was  deemed 

Blake,  19  Wis.  419;  Annan  v.  Baker,  49  sufficiently  certain  and  definite.    Marti 

N.  H.   161;  Bosworth  v.  Danzien,   35  i>.  Newton,  39  Kan.  331. 


1.  396;  Brunnv.  Murphy,  39  Cat.  316;         In  WUconsin,  unAer  a 

lewby  P.  Brownlee,  33   Fed.  Rep.  310.     provides   that   any    detc    ^ 

In  Campbeli  v.  Packard,  61  Wis.  88,     shall  indicate  the  land  intended,  ' 


a  description  of  the  property  as  lying  ordinary     and     reasonable    cerUlnty, 

In  a  certain  county,  but  failing  to  desig-  will  l>e   sufficient,  the    description  as 

nate  it  as  lying  in  a  town  in  which  n  "a  certain  specified  lot  in  block  No.  19, 

was  situated,  was  held  to  invalidate  the  to  the  village,"  instead  of  in  tbe  village, 

deed.  was   held  sufficient,  altliough     it    was 

But  In  Haynesf.  Heller,  13  Kan.  381,  said  that  prior  to  "  '   " 

«66 
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must  conform  in  all  essentials  to  that  employed  in  the  previous 
proceedings.* 

The  property  may  be  described  by  the  name  by  which  it  is 
commonly  known,*  or  by  the  use  of  well-known  abbreviations.* 
But  the  description  of  a  lot  as  part  of  a  certain  tract,  is  not  suf- 
ficient, and  will  vitiate   the  deed,  although  the  larger   tract  be 

statute  It  would  ^robablj'  have  been  In-  1.  Lowe  v.  Ekey,  8a  Mo.  186,      And 

valid  for  uncertainty.  Delorme  v.  Ferk,  see    Boon   v.   Simmons,  88   Va.   159; 

J^    Wis.  aoi.      See  also   Reinhart   v.  O'Neil  f.  Tyler  (N.  Dak.   189a),  53  N. 

Oconto  County,   69   Wi».  351 ;  Meade  W.  Rep.  434, 

V.  Gilfoyle,  64  Wib.  18.  In  Blair  Town  Lot,  etc  Co.  v.  ScotI, 

In  LouUiana,  the  name  of  the  owner  44  Iowa  143,  where  the  description  of 

of   land    is    required    to   be   given   be  the  property'  in  the  assessment  roll  and 

descriptive  of  the  land   aBBeised,  when  thatof  the  deed  did  not  necessarily  con- 

the  title  of  the  owner  fa  of  record,  and  template  the  same  parcels,  it  was  held 

an  error  in  this  respect  is  fatal  to  the  that,  in  the  absence  of  evidencea/isHi^c 

title  under  the  sale.      Sutton  v.  Cal-  showing  them  to  be  the  same,  the  deed 

houn,  14  La.  Ann.  30^.  was  void  for  uncertainty. 

Beftrenca  to  Flat. — Lands  may  be  de-  A  deed  for  part  of  a  tract,  where  the 

scribed   by  reference  to  town  platB,  if  report  of  the  sale  showed  that  an  entire 

actually  recorded,  though  not   legally,  tract  was  sold,  Is  void.      Jones  v.  Dlls, 

Johnstone  v.  Scott,  11  Mich.  333 ;  Sim-  18  W.  Va.  759. 

mons  v.  Johnson,  14  Wis.  513.  Where  there  was  an  insufficient  de- 

DewilpUoiiaaliiaOwtalnlluLpa. — In  scription  of  the  property  sold  at  the  tax 

Newby  v.  Brownies,  33  Fed.  Rep.  330,  sale,  and  a  deed  conforms  to  this  defec- 

it  was  held  that  lands  described  at  a  tive  description,  the  county  clerk  has- 

certain  portion  of  a  certain  quarter-sec-  no   power   to  cure  such  dpfect  by  the 

tlon,  without  showing  that  the  part  sold  execution  of  a  sulisequent  deed  contain- 

Is    square,   are    sufficlentlj   described,  Ing  a  different  description  than  that  set 

where  the  statute  fixes  Che  shape.  forth  in    the  tax  certificate  and   pro- 

In  Ammons  v.  Dvjer,  j8  Te«.  639,  ceedlngs   upon    which    it   was   issued, 

it  was  held  Chat  a  tax  deed  which  con-  Hewitt  v.  Storch,  31   Kan.  48S;   Bow- 

veys  four  thousand  acres  of  land,  lying  man  v.  Cockrill,  6  Kan.  311. 

hi  the  shape  of  a  square,  is  roid,  where  In   /Cansai,  if  a  description   in   the 

it  appears  that  It  was  impossible  to  laj  deed  does  not  conform  to  the  descHp- 

off  from  the  property  sold  four  thousand  tlon  of  the  property  in  the   assessment 

acres  in  the  form  of  a  square.  roll,  such  prior  description,  if  Imperfect, 

A  description,  as   two  hundred  and  avoids  the  deed,  although  the  descrlp- 

sevenly   (370)   acres  in  the   north-east  Hon  of  the  deed  itself  is  sufficient  and 

corner  of  a  certain  section,  is  not  an  in-  complete.     Stout  v.  Mastin,  139  U.  S- 

suffident  description,  as  the  land  Is  pre-  151;  Hewitt  r.  Storch,  31  Kan.  488.   A 

sumed  to  lie  to  the  form  of  a  square,  deed,  the  description  of  which  follows 

Hooper  K.  Clayton,  81    Ala.  391.     See  the  description  of  the  assessment,  which 

also  Dolan  ii.  Trelevan,  31  Wis.  147.  was  made  In  disregard  of  the   statute 

DMcrlpUon  DefMtlTa  aa  lo  Part. — In  then  in  force,  is  invalid.     Bruce  v.  Mc- 

Watkinsi/.  Inge,  34  Kan.  613,  IC  was  Bee,  33  Kan.  379. 

held  that  an  InsuiBcient  descripUon  pf  1.  See  People  p.  Crockett,  33  Cal.  1531 

one  tract  In  a  deed  will  not  invalidate  Anderson  v.  Hancock,  61  Cal.  88;  High 

(he  deed  as  to  the  other  tracts  of  prop-  v.  Shoemaker,  21  Cal.  37 

erty   sufficiently   described.      See   also  A  description   as   "Ci 

Hunt  V.  Chapln,  43  Mich.  134.  Plantation,"  consisting  of  thirteen  hun- 

E»tl»niiatloii ftr Afltioa. — Adeed  which    dred  and  thirty  acres,  situated  in 

by  mistake  of  the  county  auditor  erro-    county, state,  was  held  sufficient  In 

neouslr  describea  the  laiid,  cannoCbe  re-  Vaugnan  v.  Swayrie.  j6  Miss.  704. 

formed  by  action.    Judicial  sales,  as  a  I.  Humphries  v.  Huffman,  33  Ot   . 

genera]  proposition,  are  not  subject  to  St.  39^ ;  Winkler  v.  Higglns,  9  Ohio  St. 


formed  by  action.    Judicial  sales,  as  a  I.  Humphries  v.  Huffman,  33  Ohi» 

genera]  proposition,  are  not  subject  to  St.  39^;  Winkler  v.  Higglns,  9  O hie  "' 

correction  by  reforming  the  deed.  Keep-  590;   t^fferty  r.  Byers,    c   Ohio   « 

fere.  Force,  86  Ind.  81.    And  see  Rc^-  wllkins   ti.  Tourtellolt,  a8  Kan.  ! 

era  v.  Abbot,  37   Ind.  138;   Miller  v.  Folndexter  v,   Doolittle,  54  Iowa  5a 

Kolb,  47  Ind.  330.  Shackleford  v.  Bailey,  35  111.  387;  Johi 
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accurately  designated.*  Parol  evidence  cannot  be  resorted  to  for 
the  purpose  of  supplying  the  defective  description.*  And,  unlike 
deeds  between  individuals,  tax  deeds  cannot  be  aided  by  intend- 
ment,* But  a  latent  ambiguity  may  be  removed  by  evidence 
aliunde.* 

(4)  Seal. — The   statutes   usually  require   in  terms  that  a  tax 
deed  shall  be  under  seal.     Statutes  requiring  an  instrument  in 

eon  v.  Ashland   Lumber  Co.,  51  Wig.  Seiden  u.Coffee,  55  MiM.4i,a  deicrip- 

4SS ;  Hintrager  v.  N^htlngale,  36  Fed.  tlon  "  frl.  N.  %  «ec.  14,"  was  held  to  be 

Rep.  847;  Yandellr.Pugh,  ctWU.  195;  BuHicient.    But  the  description  "  bal.  frl. 

McCreadr  ti,  Langdale,  58  MIm.  877.  sec.  ii,"elc.,  wasbeld  tobe  void,aicoii- 

In  Ronkendorff  V.  Tajtor,  4  FeL{U.  taining  ■  patent  ambiguity. 

S.)  349,  the  dcBcription  as  ^  of  lot  No.  But  in  Lowe  v.  Ekej',  81   Mo.  386,  a. 

49[,  was  insufficient.     And  in  Larrabee  description   with  abbreviations  as  foU 

V.  Hodgkins,  58  Me.  411,  the  deed  con-  lows;  "  U.  N.  E.  N.  Union  R.  W.  A, 

tainins  a  description    of  property   as  and  P.  R..RV'"*« '"sufficient,  although 

""H  ^°'  5'  ^'  ^i  ^-  ^-  ^-  ^■''  *'^  '"'*'  ^'"^  "■'  °^^'  following  abbreviationi, 

to  be  void.     So  In  Smith  v.  Blackiston,  "  T.  for  township,  R.  for  range,  L.  for 

.8]  Iowa  240,  a  description  as  the  un-  lot,  B.  for  block,  and  abbreviations  for 
divided  acres  of  a  certain  section,  was  the  points  of  the  compass  were  express- 
indefinite.     See    also    GrilEth   v.  \y  authorized  by  statutB, 


Utlej,  76  Iowa  393;  Ellsworth  v.  Nel-         9.  Roberta  v.  Deeds,  57   Iowa  uo; 
"    "  '  ..  «  I  Cal.3oi;8iAm. 

i  Cal. 

n  blocic  No.  J,"  was  void  for  unccr-     Bowcrsv.  Andrews,  ^l  Miss.  596;  Mc- 


in,  81  Iowa  c6.  Keane  v.  Canovon,  it  Cal.3oi;8: 

In  Bosworth  v.  Farenlioli,  3  Iowa  84,     Dec.  733;  People  v.  MahoDej 
a  description  as  "40  feet  of  lot  No.  a,     286;    Orono   v.   Veazie,   61 


talnty.  Gulre  v.  Stevens,  42  A 

A  deed  Which  recites  that  a  cerUin  So  in  Curtis  v.  Brown'c'ountj,  31 

section  of  land  was  olTered  for  sale,  and  Wis.  167,  where  there  was  a  description 

that    B.    purchased    thirt}r-five    acres  of  property   as  in  A's  addition,   parol 

thereof,  and  conveys  the  said  land  to  evidence  could  not  be  received  to  show 

him,  is  void  for  uncertainly.    Jacks  v.  that   A'a  second  addition  was  meant, 

-Chaffin,  34  Ark.  534.  where  the  town  in  which  the  land  lay 

In  Wetherbee  v.  Dunn,  33  Gal.  106,  contained  the  two  additions. 

-a  description  as  "  Block,  No.  35,  less  a  I.  Nelson  v.  Brodhack,  44  Mo.  596; 

lot  belonging  to ,  70  by  i37^,inthe  100  Am.  Dec.  328;   Orion  v^  Noonan, 

southeasteriy  comer,"  was  sumdent.  3i  Wis.  102;  Tallman  v.  White,  2   N. 

Parol  ETld«Dce. — In  Barton  v.  Ander-  Y.  66 ;  Gridin  v.  Creppln,  60  Me.  370; 

son,  104  Ind.  578.  it  was  held  that  parol  Curtis  i>.  Brown  County,  23  Wia.  167. 

evidence  is  admissible  to  explain   the  See  also  Dike    v.  Lewis,  4  Den.  (N. 

abbreviations  allowed.  Y.)  33J. 

Location  by  PnrcbaMr.— In  Pennsyl-  But  In  Thompson  -o.  Ela,  60  N.   H. 

vaitia,  a  treasurer's  deed  may  deline  the  562,    k    was    held   that   a   manifestly 

.quantity,  but  not  the  location,  of  a  part  erroneous   statement    □(    a    coune   or 

of  a  tract  of  land  sold  for  taxes,  and  the  boundary,  which  is   immaterial,  might 

sale   will   be   valid,   the  grantee  being  be  rejected.     See  also  Ives  v.  Kimtull, 

permitted  to  locate  such  part  for  him-  i  Mich,  308.      And   in   Huey   v.    Van 

self.     Coieo.  Blanden,   i  Watts  (Pa.)  Wie,   33   Wis.   613,   it  was  held   that, 

533;  36  Am.  Dec.  83;  McCord   f,  Ber-  where  b  tax  deed  recites  that  the  land 

eautz,  7  Watts  (Pa.)  490,    And  see  Mc-  is   situated    In   a    certain    village  and 

CuUough  V.   McCall,  10  Watts   (Pa.)  county,  naming  the  wrong  county,  the 

374.     But  see   Hart  ».  Hawkins,  3  Bibb  court   will  take  judicial   notice  of  the 

(Ky.)  503;  6  Am.  Dec.  666.  village  in  the  proper  county. 

1.  In  Bowers  v.  Chambers,  53  Mias.  «.  Brown   -v.   Walker,   11  Mo.   App. 

359,  a  description, "  14  A's  off  N.  E.  cor,  336;  Marsh  11.  Nelson,  101  Pa.   St.  51; 

East   %,  S.  E.  14,   sec.    30,"   was  held  Stewart  v.  Colter,  31   Minn.  385 ;  Jen- 

suflicient.     So  in  Taylom.  Wright,  121  kins  v.  Sharpf,  27  Wis.  473.     But  see 

111.  455.  adescription,"W.  side,  N.j^  S.  Wofford  v.  McKenna,  33  Tex.  36. 

E.  N.  W.  10  acres,  sec.  8,  T.  33,  R.  10."  When  the  description  is  notuncertain 

-was  held  sufficiently  certain.     And  in  on  Its  face,  but  is  made  so  by  averment. 
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writing  under  seal,  in  order  to  convey  an  estate  in  lands,  are  appli> 
cable  to  tax  deeds.  In  either  of  these  cases,  the  absence  of  the 
seal  will  invalidate  the  deed.*  Unless  otherwise  provided,  the 
private  seal  of  the  officer  executing  the  tax  deed  is  sufficient* 

e.  Parties — (i)  Grantor. — Where  the  deed  is  required  to  be 
made  in  the  name  of  the  state  or  the  municipality  for  whose  taxes 
the  land  is  sold,  a  deed  executed  in  the  name  of  the  officer  making 
the  sale  conveys  no  title  to  the  grantee.'  Where  the  deed  is  in 
the  name  of  the  sheriff  or  collector  as  grantor,  as  required  in  some 
of  the  old  statutes,  covenants  of  warranty  required  to  be  inserted 
are  not  personal  but  official.' 

the  uncertaintjr  wU  1  be  removed  hy  evi- 
dence aliunde.  Selden  v.  Coffee,  55 
Ml««.4>- 

I.  Dot;  V.  Beailej,  1  Bibb  (  Kt.)  14 ; 
Shortridge  v.  Catlett,  i  A.  K.  Manh. 
(K7.)  587;  SuttoD  V.  Stone,  4 Neb. 311; 
King  V.  HvMt,  51  Kan.  504. 

Where  Ute  required  seal  li  omitted, 
lime  will  not  cure  the  defect.  Reed  v. 
Hone,  ^i  Kan.  ifi. 

In  iiStaiatlffi,  under  the  code  of 
1871,  ■  cODvejance  by  a  tax  collector 
was  not  required  to  be  under  «esl, 
Bowerc  v.  Chambers,  53  MUs.  359;  but 


«  not  expreul;  mentioned  In  the 
statute  creating'  the  exception.  Day  v. 
Daj,  59  MIm.  318. 

Altes  V.  Hinckler, 


Sturdevant  v.  Malher,  lo  Wis.  576; 
Huston  V.  Foster,  1  Watts  (Pa.)  477; 
Herron  v.  Murphy  (Pa.  tSSS),  13  Atl. 
Rep.  <)!,&. 

In  *att«  f.  Gilgore,  i  Veates  (Pa.) 
330s  It  was  held  that  a  commtuloners' 
deed  under  their  common  seal,  Is  void. 
See  McCoy  *.  Dickenson  College,  5  S. 
&R.(Pa.)  as4. 

In  Ntbratka,  although  private  seals 
are  abolished  by  statute,  the  require- 
ment of  an  officlsl  seal  to  the  tax  deed  I* 
notdlspensed  with,  and  the  deed  without 
•uch  a  seat  it  void.  Bendexen  ti.  Fen- 
ton,  %\  Neb.  184;  Sullivan  v.  Merrlam, 
16  Neb.  157;  Shelley  v.  Towle,  16  Neb. 
194;  Baldwin  i>.  Merrlam,  16  Neb.  199; 


putTon  -v.  Young,  134  U.  S.  341 

In    fVhconiin,   in    Brown  v.  Cohn 

<Wi«.  1893),  54  N.  W.  Rep.  iioi,  under 

15  C.  of  L.— 44  61 


county  b. 

affix  thereto  the  seal  of  such  iMard,"  a 

device    like    a    seal    with    the    words 

"County  clerk, County,  "etc.,  used 

by  the  clerk  with  the  knowledge  or  the 
board  of  supervisors,  was  held  sufficient. 

In  Bulger  v.  Moore,  67  Wis.  430, 
where  the  clerk  slated  that  he  had  af- 
fixed the  seal  of  "  the  county  board  of 
supervisors,"  when  it  should  have  been 
the  "seat  ofthe  county,"  and  had  signed 
his  name  to  the  deed  as  "  clerk  of  the 
board  of  supervisors,'*  when  It  should 
have  been  signed  as  "county  clerk," 
the  deed  was  held  valid.  Sec  also 
Dreutzer  v.  Smith,  56  Wis.  a^. 

(.  Woodman  v.  CUpp,  31  Wis.  355; 
Treat  v.  Smith,  68  Me.  394. 

In  Leggett  v.  Rogera,9  Barb.  (N.  Y.) 
406,  under  a  statute  which  required  that 
the  deed  should  be  in  the  name  of  the 
people  ofthe  state,  a  deed  executed  by 
an  officer,  which  recited  the  statute  and 
the  proceedings  generally,  and  that  the, 
land  had  been  sold  and  the  deed  given 
in  virtue  thereof,  was  held  to  tie  valid. 
See  also  Bank  of  Utlca  v.  Mersereau,  3 
Barb,  Ch.  (N.  Y.)  518;  49  Am.  Dec. 
1S9.  So  in  Wilson  v.  Henry,  40  Wis. 
594,  under  a  statute  requiring  a  county 
clerk  to  execute  the  dcedin  the  name  of 
the  state,  an  acknowledgment  of  the 
deed  by  the  clerk,  statine  that  it  is  the 
deed  of  the  state, was  sufficient.  See  also 
McNamara  v.  Estes,  li  Iowa  146. 

HmilelpaJ  Taxas. — In  Florida,  under 
a  statute  providing  that  deeds  for  taxes 
sold  by  the  state  shall  be  made  in  Ihe 
name  ofthe  slate,  a  deed  of  land  sold 
for  unpaid  city  taxes  is  properly  made 
In  the  name  of  the  city  as  grantor. 
Florida  Sav.  Bank  f.  BrittaIn,  30  Fla. 
507.  See  also  Sam*  v.  King,  18  Fta.  557. 

*.  Stevenson  v.  Weeks,  Ji  N.  H.  3S7; 
Wilson  V.  Cochran,  14  N.  H.  397;G'ib- 
son  V.  Muwey,  11  Vt.  an. 
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(2)  Grantee, — The  tax  deed  should  be  made  to  the  person  en- 
titled to  receive  it,  as  the  purchaser  at  the  tax  sale  ;^  or  assignee 
of  the  certificate  of  sale,  who,  when  the  assignment  is  authorized, 
succeeds  to  all  the  rights  and  privileges  of  the  original  purchaser.* 

Several  collectors  onnot  join  in  one  thereof,"  the  asBlfpiment  ma/  be  made 

deed  for  lands  sold  by  them   severally,  bj  an  oflicer,  by  stamping  his  name  and 

Humphry  n,  Boge,  2  Root  (Conn.)  437-  official  character.  Under  such  a  require- 

1.  See  iufra,  this  title,  Pmrchtuer's  ment,  the  deed  cannot  be  issued  to  a 

^igl<i  Thereto.  second   asiienee,  whose  assigament  is 

When  authority  is  given   to  make   a  not  indorgeJon, or  attached  to,lhe  cer- 

deed  to  the  highest  bidder,  the  name  of  tificate.     Smith  -d.  Todd,  55   Wis.  459. 

another  cannot  be  legally  substituted.  Nor  can  the  certificate  t>e  assigned  by 

Keene  ti.  Houghton,  19  Me.  368.  delivery.     Horn  v.  Garry,  49  Wis.  464. 

In   Walton   v.   Hale,  9   Gratt.  (Va.)  InTerritory  u.Pereca  (N.  Mer.iSgj), 

194,  it  was  held  that  a  deed  executed  to  30  Pac.  Rep.  918,  it  was  held  that  the 

KrHjns  other  than  those  reported   to  mere  writing   on  the  back  was  not  a 

ve  been  the  purchasers,  is  Invalid,  and  sufficient  Indorsement,  under  a  statute 

the  officer  making  the  deed   shows  no  providing  that  the  certificate  "shall  be- 

authority  to  make  It,  unless  there  has  aligned  by  Indorsement," 

been  such  a  long  acquiescence  and  pos-  Aaalfiunaiit  br  Qnlt-alalm  Dsad. — It 

session  as  to  justify  a  presumption  in  was  held  that  a  quit-claim  deed  Trom 

Its  favor.  theholderofatai-sale  certificate,  is  not 

Where    the    statnte   authorizes    the  such  an  assignment  of  the  certilicate  as 

making  of  a  deed  to   the  or^nal  pur-  will   authorize   the   making  of  a  d 


chaser  or  to  the  assignee  by  written  in-    from  the  county  to  the  grantee  in  sach 

dorsement,  the  deed  to  the  admlnistra-     quit-claim  deed.    Clippineer  11.  Tulier, 

r  of  the  purchaser  at  the  tax  sale,     10   Kan.   377;   State   v.  Winn,  19  Wis. 


"for  the   use   of   the    heirs,"   conveys  333;  Lain  v.  Shepardson,  33  Wia.  334. 
no  title.      Alexander     -v.   Savage,     90        Aaalia*t  of  Oonntr  or  Town. — A  deed 

Ala,  383.  made  to  the  assignee  of  a  county,  the 

In  Ogden  v.  Bemls,    125  III.   105,  it  owner  of  the  certificate,  which  \\fa  no 

was  held  that  a  tax  deed  made  to  HI-  authority  to  transfer  such  certificate.  Is 

ram   CoomlM   upon   a   tax  sale  to   H.  void  upon  Its  face- So  in  A'aiuos,  where 

Coombs  will  not  t>e  set  aside,  where  the  an  assignment  for  a  certificate  of  sale 

affidavit  of  the  grantee  states  that   he  made  in  1S61,  for  taxes  of  T86i,was  not 

purchased   the    premises   described   in  authorized,  a  deed  based   thereon  was 

the  certificate  of  sale,  and  requests  that  void.    Judd  v.  Driver,  1  Kan.  455  ;  Sapp 

a  deed  be  made  to  him.  -a.   Morrill,   8   Kan.  677;   Entreken  o. 

.    How   D«alKliatod._It   Is   sufficient  if  Howard,  16  Kan.  553. 
the  grantee  is  nominated  by  his  custo-         Where  authority  to  make  the  assign- 

marj  name,  no  matter  what  may  have  ment  of  the  certificate  was  given  to  the 

been  his  true  name.    Garwood  v.  Hast-  county  clerk  only,  as  was  the  case  under 

ings,  38  Cal.  316.     A  tax  deed  issued  to  the  law  of  1864,  a  valid  deed  could  not 

partners  in   the   firm   name   has   been  bemade  totheassigneeof  thecertificate 

held  sufficient.     Sherry  v.  Gilmore,  58  assigned  by  a  county  treasurer.     Shoat 

Wig.  334,  V.  Walker,  6  Kan.  66.     Nor  could  the 

OonT«7a]lM  to  B«lf. — In  Barr  v.  Ran-  county  commissioners  make  the  trans- 
dall,35  Kan.136,  it  was  held  thatwhere  fer.  State  t.  Hauehey,  j  Kan.  639; 
the  penon  entitled  to  the  tax  deed  U  Jordan  v.  Kyle,  37  Kan.  19a  It  seems 
the  person  authorized  to  make  It,  and  that  the  assignment  may  be  made  now 
he  makes  a  deed  to  himself  as  an  in-  by  the  county  treasurer.  Board  of  Re- 
dividual,  which  is  immediately  recorded,  gents  v.  Linscott,  30  Kan.  140. 
It  is  not  absolutely  void,  and  will  not  In  Wisconain^  a  town  cannot  lawfully 
even  be  voidable  after  the  Statute  of  receive  or  make  an  assignment  of  a 
Limitations  relating  totaideeds  has  run  certificate  of  sale,  and  a  tax  deed  issued 
in  its  favor.  to  the  purchaser  of  a  certificate  from  a 

>.  In  Dreutzer  v.  Smith,  56  Wia.  aga,  town   Is   void   at   against   tlie   original 

It  was  held  that  under  a  statute  which  owner.     Irvin  v.  Smith,   60   Wis.   175; 

provides  that  the  county  clerk  or  treas-  Eaton  u.  Manitowoc  County,  44   Wia. 

urer   may   assign   tax   certiUcates  "by  489;   Jackson   v.  Jacksonport,  56  Wis. 

writing  his  name  in  blank  on  the  back  310;  Dreutzer  v.  Smith,  56  Wis.  39I- 
690 
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The  requirement  that  the  fact  of  assignment  should  be  stated  in 
the  deed,  is  material  and  cannot  be  disregarded.' 

/.  Execution — Acknowledgment. — In  the  execution  of  a 
tax  deed,  the  statutory  requirentents  as  to  signing,  sealing  and 
witnessing,  must  be  substantially  complied  with.*  And  unless 
acknowledged  in  the  manner  provided,  it  will  not  be  considered 
as  executed.'     Mere  formal  inaccuracies  in  the  acknowledgment, 

1.  North  V.  Wendell,  3i  Wis.  431;  In  Florida,  a.  tax.  dttA  yiiW  not  con- 

Kni^r  ti.Knab,  31  Wi*,439.    A  mem-  vev  the  property,  unless  it  Is  attested  by 

orandum  at  the  bottom  of  the  deed,  but  subscribing   witnesKes,  Paul   v.    Fries, 

not  a  part  thereof,  is  not  sufficient  evl-  18  Fla.  573 ;  and  in  Indiana,  it   le   not 

dence  of  the  assignment.     Florida  S  a  v.  evidence  or  a  legaJ  title  in  the  holder, 

Banlc  V.  Brittain,  30  Fla.  J07.  unless   witnessed  by  the  county  treai- 

A  deed  which  (i  In  tlie  statutory  form  urer.  Gabe  v.  Root,  93  Ind.  156;  Bowen 

stating  that  "  B,  assignee  of  thecounty  11.  Striker,   100  Ind.  45.     And  see  Mc- 

of  A,  had  deposited," contains  sufficient  Causlin  v.  McGuiie,  14  Kan.  134. 

evidence  of  the  fact  of  the  assignment  In  Connecticut,  the  deed,  to  tie  eSec- 

Knox  V.  Huidekoper,  ai  Wis.  517.  tual,  must  be  attested  by  two  witnesse*, 

In  Pitldn  V.  Sbacklett,  106  Mo.  571,  and  no  deed  not  thus  attested,  will  prove 
K  tax  deed  reciting  that  the  purchaser  a  transfer  of  real  estate.  Watson  v. 
at  the  tax  sale  had  assigned  "  all  his  Atwood,  25  Conn.  313. 
right,  title,  and  interest  in  and  to  said  In  the  absence  of  a  ■tatutor]'  pro- 
land,  na«  held  to  be  void  under  a  stat-  vision  to  the  contrary,  tax  deeds  must 
ute  requiring  a  recital  that  the  Indorse-  be  executed  and  acknowledged  in  the 
ment  was  under  the  hand  of  the  pur-  aalne  manner  as  other 
chaser  written  on  the  back  of  the  cer-  land.  Hogins  " 
tificate  of  purchase.  See  also  Pitkin  v.  34a. 
Reibel,  104  Mo.  505.  Proof  of  Exftcntloii. — In  Dillingham  v. 

Bocord  Of  Aialciuiiolit. — In  Swan  v.  Brown,  38  Ala.  311,  where  there  were 

Whaley,  75  Iowa  633,   It  waa  held  that  no  attesting  witnesses  to  the  deed,  evi- 

tbe  recording  of  tlie  assignment  of  the  denceofthe  handwriting  of  the  grantors, 

certificate  of  sale  was   not   essential  to  and  of  the  ofiiclalcharacterof  theparty 

the  assignment,  but  was  provided  for  in  signing  the  deed  as  tax  collector  at  the 

order   mat  the  treasurer  might  know  time  of  the  tax  sale  and   date   of  hit 

who  was  entitled  to  Ihe  deed.  deed,    were    held    suflicient    proof   of 

FTMnunptlon. — In  the  absence  of  evi-  execution. 

dence    that   the    certificates    were    not  3.   Sticrlin     v.    Daley,    37     Mo.    483; 

properly  assigned,   if  the  deed   recites  Dalton  v.  Fenn,  40  Mo.  109;   Dunlap 

that  the  grantee  is  assignee  thereof,  it  v.  Henry,  76  Mo.  106;  Williams  f.  Mc- 

must  be  presumed  that  the  assignment  Lanahan,  67  Mo.  499;   Ryan  v.  Carr, 

was  properly  made.     Cousins  v.  Allen,  46    Mo.  481;   Douglass   v.   Bishop,  45 

aS  Wis.  333.  Kan.  200;   Bowen  if.   Striker,   100  Ind. 

■knOamiis. — The  county  clerk  or  45;  Keech  v.  Enriquei,  38  Fla.  597; 
other  person  duly  authorized  may  be  Bird  v.  McClelland,  etc.,  Brick  Mfg. 
compelled  by  mandatHiu  to  execute  a  Co.,  45  Fed,  Rep.  45S.  And  see  Ac- 
proper  deed  to  the  owner  of  the  certifi-  knowledg  mbnt,  vol.  1,  p.  143; 
cate  of  sale,  to  whom  a  defective  deed  Deeds,  vol,  e,  p,  443. 

~  ■  The  certificate  of  acknowledgment 
should  be  taken  by  a  duly  authorized 
and  qualified  officer.  Bird  v.  McClel- 
land, etc.,  Brick  Mfg,  Co.,  45  Fed.  Rep. 
4j8;  Douglass  v.  Bishop,  4;   Kan.  100; 

Rigkl'  Tktrete.  and  substantially  comply  with  the  req- 

S.  The  deed  must  havetheofficial  seal,  uisites   of   the  statute.     Schleicher    i'. 

if  required,  before  it  can   be   admitted  Gatlin,  S5  Tex.  170. 

in  evidence.  Day  v.  Day,  i;9  Miss.  318;  It    has   been   held  that  a  treasurer'a 

Sutton   -v.   Stone,  4  Neb,   319;  though  deed  for  unseated   land  sold  for  taxes, 

when  the  statute  does  not   require   It,  may  be  acknowledged  after  the  treasur- 

the    seal  may  be  omitted.    Bowers  v.  er's  term  of  oiGce  has  expired.     Her- 

Chambers,  53  Miia.  359.  ron  v.  Murphy  (Pa.  18S8),  13  Atl.  Rep. 
«91 
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however,  will  be  disregarded.*  In  some  of  the  states  acknowl- 
edgment has  been  held  to  be  unnecessary.* 

An  improper  official  designation  attached  to  the  signature  will 
not  invalidate  the  deed,  wher%  the  identity  of  the  officer  is  not 
thereby  rendered  doubtful  or  uncertain," 

g.  Delivery  and  Acceptance — (See  also  Deeds,  vol.  S-  p- 
445). — Tax  deeds,  in  so  far  as  delivery  and  acceptance  are  con- 
cerned, stand  upon  the  same  footing  as  other  deeds  between  indi- 
viduals ;  the  delivery  and  acceptance  must  be  mutual  and  concur- 
rent acts,  and  the  deed  takes  effect  from  that  time.* 

95S;    Kennedy    v.    D  s  1 1  j,    6    Watti  tb«  lUtes  for  the  purpose  oT  collecting 

(Pa.)  269.  their  own  revenues.     S«yles  v.  Davii, 

Under  the  Afai.tafiliue/^j  itatutei, no  11   WU.    117;    Delonne    v.   Ferk,    14 

title  can  be  claimed  under  >  tax  deed,  Wis.  201. 

unlcM  it  hag  been  acknowledged  and  FtMumptiini  of  BcgvlMttr. — The  ac- 

recorded.      Tlleon    v.    Thompson,   10  knowledgment    will    be    presumed   lo 

Pick.  (Mass.)  359.  have   been  regular,  in  the  absence  of 

In  Waddingham  v.  Dickeon,  17  Colo,  evidence  to  the  contrarji.      Douglass  o. 

ai3,  it  was  held  that  a  statute  authorii-  Bishop,  45  Kan.  200. 

Ing  a  deputy  county  cicrk  to  take  and  1.  A  mere  mistake  In  the  date  of  the 

certiff  Bcknowledements  to  deeds,  does  acknowledgment  will  not  prevent  the 

not  require  the  acknowledgment  to  tax  deed  from  being  recorded.     Yortjr  v. 

deeds  10  be  taken  In   the  name  of  the  Paine,  62  Wis.  154.    See  also  Chase  v. 

clerk,  but  permits  the  deputy  to  take  it  Whiting,  30  Wis.  J44.     Nor  will  a  cer- 

in  his  own  name.  tfficate  of  acknowledgment,  if  in  other 

DMd  Aokttowladc«d  In  lUtar  BUta. —  respects  sufficient,  be  vitiated  for  want 

A  certificaCe  of  acknowledgment  made  of  a  date.     Irving  v.  Brownell,  11  ID. 

byacommiBslonerof  another  state  need  401;  Thompson  v.  Schuyler,  7  111.  171. 

not  be  under  seal,  Irving  v.   Brownell,  Where  an  acknowledgment   recited 

II  III.  403 ;  and  no  certincate  of  the  of-  that  the  deputy  county  clerk  appeared 

liclal   character  of  such  commissioner  before  th«  proper  oHicer  and  acknowl- 

need    be    produced.     Thompson    v.  edged  the   execution  of   the  deed  "as 

Schuyler,  7  111.  371.  such  county  clerk,"  it  was  held   auffi- 

Aoknowladcad  Daed  as  EvUuiM. — In  cient,,the   words  in   quotations   being 

Kaniat,  a  tax  deed  duly  acknowledged  construed   to   mean   "  as   such   deputy 

is  sufficient  without  witnesce*.     Steb-  county   clerk,"     Ward  v.   Walter*,  63 

bins  f.  Guthrie,  4  Kan.  353;  McCauslin  Wis.  39. 

V.  McGuire,  14  Kan.  334.  In  Hall  v.  Baker,  74  Wis.  118,  It  was 

Andin/'0i)iit>/viiii(ii,asherilf'sdeet),  held  that  the  record  of  a  tax  deed  is 

with  a  certificate  Indorsed  upon  It,  under  not  defective  because  the  name  of  the 

the  hand  and  official  seal  of  the  pro-  county  and  not  of  the  state  is  given  aa 

thonotary,  that  it  was  duly  acknowl-  grantor   in  the  index,  under  a  statute 

edged   in   open  court,  and   entered   of  requiring  a  general  index  to  be  kept,  in 

record,  is  frima  facie  evidence  without  which  the  names  of  grantorsare  entered, 

showing  the  record.     Foust  v.  Ross,  i  1.  Thompson   v.  Schuyler,  7  III.  371; 

W.  &  S.  (Pa.)  SOI.  Graves  p.  Bnien,  6  III.  167. 

Vacwaltr  for  Sereniia  Stamp. — Where  1.  Bulger   i'.   Moore,  67    Wis.   430; 

a  deed  is  required  to  be  stamped.  It  is  Knox  v.  Huidekoper,  31  Wis.  J17. 

admissible    in    evidence,    though    not  4.  Hulick  t>.  ScovJl,  9  111.  159;  Ca- 

stamped  at  the  time  the  action  was  com-  ruthers  v.  McLaran,  56  Miss.  371;  Mc- 

menced,  if  it  has  since  t>een  stamped  in  Michael  v.  Carlyle,  53  Wis.  504. 

purauanceoftbeact  of  Congress, before  The  presumption  is  that  a  party  will 

actually   used   in   evidence.      Knox   i>.  accept  a  deed  because  he  is  to  be  bene- 

Huidekoper,  3i  Wis.  J17.  fited   thereby,  but  this  presumption  is 

Ithaabeen  held  that  Congress  cannot,  never  carried  to  the  extent  ofpresuming 

without  the  consent  of  the  state,  impose  an  acceptance  without  evidence  thereof, 

a  stamp  duty  upon  tax  deeds  executed  Hulick  v.  Scovil,  9  111.  1^9. 

under  the  laws  of  the  state,  such  deeds  PoaMiBlon  Frlma  FmU   BrldaMM  of 

being  means  or  instruments  devised  by  DallTOir.  —  The   pa««e«aion   of  a  deed 
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k.  Recording — (See  also  Recording  Acts,  vol.  20,  p.  527). — 
The  recording  acts  of  some  states  are  sufficiently  comprehensive 
to  cover  tax  deeds,  while  in  others  there  are  special  statutes 
which  in  terms  require  them  to  be  recorded  in  the  same  manner 
as  other  conveyances  ;  in  such  cases  the  deed,  unless  recorded,  is 
without  effect  against  the  rights  of  parties  having  no  actual  notice 
thereof.*  In  the  absence  of  such  statutes,  however,  registration 
has  been  held  unnecessary.*    As  a  general  rule,  tax  deeds  must 

regular!/  executed  ii  frima/acit  evi-  required   by  l«w.      Hill  v.  Gordon,  45 

dence  of  iU  delivery  and  acceptance.  Fed.  Rep.  176. 

Games  v.  Stiles,  14  Pet.  (U.  S.)  331.  The   apecial  limitation   of  one  ;ear 

A«  ■  general  rule,  the  production  of  within   wliich  lo  aisail  the  validItT  of 

ftn  ofEce  copy  of  a  tax   deed  ll  frima  tax  titlei  acquired  under  the  provlEions 

facie  proof,  not  only  of  the  execution,  of^/nrirfa  Laws  of  i873,ch.  1865,  applies 

but  alio  of  the  delfverj'   of  the  deed;  onlj  to  tax  deeds  acquired  under  that 

butthere  maj  be  circumstance!  attend-  act  that  have  been  recorded.     Ke^hv. 

ing   the  record  of  the  deed,   which.  If  Enriquez,  38  Fla.  597. 

BhOTQ,  will  prevent  the  presumption  of  In    Wisconsin,  the   grantee  in  a  tax 

dellverj  from  arising  therefrom,  or  di-  deed  has  no  such  right  to  the  poueislon 

minish  Its  force.   Whitmore  v.  Learned,  of  the   premises   as  will  enable  him  to 

70  Me.  376.  maintain  ejectment  therefor,  until  the 

Tha  ack3U>vlBd<iiiant  of  a  tax   deed  tax  deed  is  properly  recorded,     Hewitt 

need  not  fix  the  date  of  deliyerj.     Car-  v.  Week,  59  Wis.  44^ 

uthers  V.  McLaran,  56  Miss.  371.  Where  a  tax  deed  Is  registered  before 

1.  Stierlin  v.  Daley,  37  Mo.  483;  Dat-  the  expiration  of  the  period  of  redcmp' 

ton  V.  Fenn,  40  Mo.  109;  Allen  v.  Everts,  tion,  it  Is  sufficient,  and  no  new  registry 

3  Vt.  10 ;  Tilson  v.  Thompson,  10  Pick,  is  required  after  the  expiration  of  the 

IMaM.)  359.  period  of  redemption.      DavU  w.  Hwrst 

That   Is   sufficient   registry  of  a  tax  (Tex.  iSqo),  14  S.  W.  Rep.  6io. 

deed  which  would  be  a  sufficient  regis-  The  Imua  statute  does  not  make  the 

lij  of  any  other  deed.   Oconto  County  record  of  the  assignment  ol  a  certificate 

r.  JeiraTd,  46  Wis.  317.  of  purchase  at  a  tax  sale  essential  lo  the 

Where  the  index  to  the  record  of  a  sale.     It  is  required  for  the  purpose  of 

lax   deed   described    the    property    as  affording  evidence  to  the  treasurer  of 

"parts  of  sections  18  and  29,  see  record,"  the  person  entitled  to  the  deed,  when 

it  was  held  sufficient  to  Impart  con-  the  right  to  it  accrues,  and  not  for  the 

■tructive  liotice.    Pelrce  v.  Weare,  41  purpose  of  giving  constructive  notice 

Iowa  378.  of  the  rights  of  the  assignee.     Swan  v. 

The  corporate  seat  of  the  official  to  a  Whaley,  75  Iowa  633. 

tax  deed  is  sulSciently  recorded  if  in-  Ilotloe  of  DatMrta. — A   recorded   tax 

dicated  upon   the  record   by  the    word  deed  showing  a  defect  which  can  be 

"seal"  written  within  a  scroll.     Huey  cured  by  legislation,  Is  notice  to  a  pur> 

f.   Van  Wie,  33  Wis.  613;  Putney  v.  chaser  from  the  former  owner,  and  he 

Cutler,  54  Wis.  66.  takes  title  at  the  risk  of  the  enactment 

A  deed  which  has  been  left  with  the  of  curative  legislation.  In  rt  Com'rs' 
registrar  for  record,  having  the  date  of  Report,  etc.,  49  N.  J.  L,  488. 
Its  reception  indorsed  on  it,  but  which  1.  Graves  v.  Bruen,  6  111.  167;  Rhine- 
hat  neither  been  spread  upon  the  record  hart  v.  Schuyler,  7  111.  473  ;  Thompson 
nor  entered  in  the  general  index.  Is  not  v.  Schuyler,  7  111.  371. 
recorded  within  the  meaning  of  the  The  common-law  rule  then  governs, 
Wiscontin  statute  relating  to  redemp-  under  which  a  deed  is  valid  without 
tion.  International  L.  Ins.  Co.  v.  being  recorded.  Burroughs  on  Taxa- 
Scales,  37  Wis.  64O.  tion  336. 

Undier  the  Florida  statutes,  the  lien  In  Goodman  v.  Sanger,  91  Pa.  St.  71, 

of  a  judgment  against  a  person  who  has  it  was  held  that  a  tax  deed  of  unseated 

been  in  possession  of  land  for  two  years,  land,  made  by  a  treasurer  to  the  commls- 
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be  properly  executed  and  acknowledged  in  order  to  make  the 
recording  of  them  constructive  notice.* 

('.  As  Evidence — (i)  At  Common  Law. — The  burden  is  on  the 
party  claiming  under  a  tax  deed  to  show  that  the  preliminary 
steps  required  by  law  have  been  complied  with.  And  at  common 
law,  the  deed  is  not  even  priwta  facie  evidence  of  such  facts,  but 
proof  of  the  legality  of  the  sale  and  regularity  of  the  officer's  pro- 
ceedings  must  tie  made  aliunde;^  even  a  recital  in  the  deed  of 
the  performance  of  the  acts  necessary  to  validate  it  not  being 

office  for  recording  deedtof  thecounty.  ifio;  Scott  «.  Detroit,  etc..  See.,  i 
A  complete  record  of  the  proceedings  Doug).  (Mich.)  119;  Farmers',  etc., 
may  be  found  in  the  commiselonePi  Bank  t>.  Bronson,  14  Mich,  ^i;  Lad- 
office  Butliclent  to  give  ample  notice  to  mer  v.  Lovett.  3  Dougl.  (Mich.)  104; 
persons  interested.  And  see  Seechrist  Moreau  v.  Detchemendy,  41  Mo.  431; 
w.Baskin,7W,&S.(Pa.)  403:43  Am.  Alvonl  v.  Collins,  10  Pick.  (Maw.) 
Dec.  3JI.  418;  Leggett  v.  Rogers.  9  Barb.  (N. 
Under  the  statutes  of  ItUneis,  the  Y!)  406;  Varick  ti.  Tallman,  3  Barb, 
holder  of  a  tax  certificate  must  take  out  (N.  Y,)  113;  Beekman  v.  Bigham,  5 
his  deed  thereon,  and  lile  the  same  for  N.  Y.  366;  Jackson  v.  Robert,  II  Wend. 
record  within  one  year  after  the  ex  pi  r  a-  (N.  Y.)  423;  Jackson  -v.  Esty,  7  Wend, 
tion  of  the  time  of  redemption,  or  the  (N.  Y.)  i^;  Leggett  v.  Rogers,  9 
certificate  ordeed,  and  the  sale  on  which  Barb.  (N.  Y.)  406;  Jackson  v.  Shepard, 
it  U  based,  will  be  void.  But  the  time  7  Cow.  (N.  Y.J  88;  17  Am.  Dec.  ,s03; 
he  it  prevented  from  taking  out  his  Brown  v.  Goodwin,  7;  N.  Y.  409;  Hojt 
deed  by  injunction  or  order  of  court,  v.  Dillon,  19  Barb.  (N.  Y.)  644;  Ea»t- 
or  by  refusal  of  the  officer  to  make  the  ern  Land,  etc.,  Co.  v.  State  Board  of 
same,  is  to  be  excluded  from  the  com-  Education,  101  N.  Car.  35  ;  Fox  v.  Staf- 
putation  of  such  time.  But  the  courts  ford,  90  N.  Car.  196;  Den  i^.  Gates,  4 
are  not  aufhoriied  (o  extend  the  excep-  Dev.&  B.  (N.  Car.)J63;  Den  ir.  Stew- 
tions  to  other  cases  than  those  named,  art,  3Dev.&  B.  (N.  Car.)  386;  Harvey  r. 
Gage  V.  Reid,  118  111.  35.  Mitchell,  31  N.  H.S7s;  Hopper  v.  Mai- 
1.  See  Pringle  v.  Dunn,  37  Wis.  449;  leson,  t6  N.  J.  Eq.  383;  Holt  -v.  Hemp- 
to  Am.  Rep.  77a  ;  Stierlin  v.  Daley,  37  hill,  3  Ohio  133  ;  Thompson  i'.  Gotham, 
Mo.  483 ;  Dunlap  i'.  Henry,  76  Mo.  9  Ohio  170;  Shearer  v.  Woodbum,  10 
106  ;  Mundee  v.  Freeman,  33  Fla.  539.  Pa.  St.  51 1 ;  Emerv  v. 
And  see  iufra,  this  title,  Execution- 
Ac  tm  owledgmen  t. 

9.  Collins  -v.  Doe,  33  Ala.  91;  John-  ETalder  i>.  Ramsey,  66  Tex.  aiS;  Reed 

son  T.  Phillips,  89  Ga.  186;  Nancarrow  f.  Field,  15  Vt.  671;   Downer  v.  Tar- 

V.  Weathersbee,  6   Martin  (La.)   347;  bell,  61  Vt  530;  Hall  u.  Collins,  4   Vt 

Reeves  v.Towles,  10  La.  376;  Bowen  *,  316;  May  -v.  Wright,  17  VI.  97;  Town- 

Swander,  iji  Ind.  164;   Gavin  v.  Shu-  send  v.  Downer,   31  Vt.   1S3;   Nalle  o, 

man,  13  Tnd.  33;  Goewey  *.   Urig,  18  Fen  wick,  4  Rand.   (Va.)   585;   Christy 

111.  338;  Hinman  v.  Pope,  6   III.  131;  v.  Minor,  4  Mumf.  (Va.)  431;   Gage  v. 

Skinner  v.  Fulton,  39  111.  484;  Whipple  Kaufman,  133   U,   S.  471 ;  Mayhew  v. 

V.  Earich  (Ky.  18^),  19  S.  W.  Rep.  Davis,  4  McLean  (U.  S.)  313;  Moore 
T^.  Brown.  11  How.  (U.  S.)  414;  Early 
■0.  Doe,  16  How.  (U.  S.)  610;  Dunn  v. 
Games,  1  McLean  fU.  S.)  331;  W" 
Hams  V.  Peyton,  4  Wheat.  (U.  S.)  ' 
Bradford  t>.  Hall,  36  Fed.  Rep.  Soi. 
_  ,  ^                            ,    ,       ,  The  deed  is,  at  best,  evidence  of  Ihe 

Cameron,  ^j  Miss.  593;  Ferrillv.  Dick-  regularity  of  the  sale  only,  and  is  not 

erson,  63  Miss.  310;  Worthing  r^  Web-  evidence  to  prove  title,  unless  accom- 

Bter,  45    Me,  370;   71   Am.  Dec.  543;  paniedbyproof thattheproceedingsan- 

Howe  11.  Russell,  36  Me.   115;  French  terlor  to  the  sale  have  been  in  confonn- 

V.  Ladd,  57  Miss.  678;  RackliS  v.  Look,  ity  to  the  sUtute.   Scott  -n.  Detroit,  etc, 

SMe.  s'6;  Westcoit  -o.  McDonald,  13  Soc.,  i  Dougl.  (Mich.)  119;  LBtiraeri>. 

e.  401;   Phillips  V.  Phillips,  40  Me,  Lovett,  3  Dougl.  (Mich.)  304.    Andsee 
6M 
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sufficient  to  dispense  with  independent  proof.*  But  the  tax 
deed  is  sometimes  held  to  be  prima  facie  evidence  of  title  as 
against  a  mere  trespasser  or  intruder.^  And  where  the  assignment 
of  the  tax  certificate  is  permitted,  a  deed  to  an  assignee  thereof 
in  due  form,  is  us\).a\\y  prima  facie  evidence  of  the  regularity  and 
validity  of  all  assignments  of  the  certificate  recited  therein.' 
(2)   Under  Statutes. — In  many  of  the  states  statutes  have  been 


Rapp  V.  IjOviTy,  m  La.  Ann.  1371; 
■Com  v.  Deringer,  82  Pa.  St.  136, 

A  detd  a(  conveyance  from  the  reg- 
icter  of  lands,  of  land  sold  for  taxes,  of 
itcelf  make*  no  title.  Boeworth  v. 
Bryan.  14  Mo.  575. 

Where  an  act  making  tax  deeds 
^rima  facit  evidence  of  certain  things, 
is  repealed,  the  mere  introduction  in 
«vjdencc  of  a  tax  deed  made  under  the 
former  statute  is  not  sufRcienC  to  estab- 
lish title,  without  proof  of  the  prelim- 
Inarr  steps.  Emeric  v.  Alvarado,  90 
Cal.444. 

In  Fiorida,  the  record  of  a  deed  is 
■not  proper  evidence, it  objected  to,  with- 
out proof  of  an  original  duly  executed, 
and  an  original  is  not /«r  «e  evidence, 
but  ilt  execution  must  be  proved  by 
evidence  other  than  the  certificate  of 
proof  or  acknowledgment  for  record. 
Neal  V.  Spooner,  30  Fla.  38. 

1.  Dikeman  v.  Parrlsh,  6  Pa.  St.  l\o; 
47  Am.  Dec.  455 ;  Johnston  ii  Jackson, 
70  Pa.  St.  164;  Rockland,  etc..  Coal,  etc., 
Co.  V.  McCalmon t,  7J  Pa.  St.  aai ;  Crum 
V.  Burke,  25  Pa.  St.  377;  Foust  v.  Ross, : 
W.  &  S.  (Pa.)  <oi;  Huston  u.  Foster,  i 
Watts  (Pa.)  476;  Foster  v.  McDivit,  9 
Watts  (Pa.)  341  ;  Troutman  -v.  May,33 
Pa.  St.  455 ;  Wheeler  i>.  Winn,  53  Pa. 
St.  iiz;  91  Am.  Dec.  186;  Smith  v. 
Bodfish,    27    Me.    189:    Dejarnett    t>. 


-Co.,  48  N.  H,  491 ;  Robinett  -o.  Preston, 
4  Gratt.  ( Va  ]  141.  And  see  Hitchcox 
w.  Rawson,  14  Gratt.  (Va.)  s"6;  Hoff- 
mann V.  Bell,   61   Pa.    St.  444;  lack- 

-«ini..E«ty,7  Wend.tN.  Y.)  148;  Jack- 
son r.  Shepard,  7  Cow.  (N.  Y.)&8i  17 
Am.  Dec.  502;  Stoudenmlre  v.  Brown, 
48  Ala.  699;  Davis  v.  Mtnge,  ;6  Ala. 
113;  Pierce  -a.  Low,  51  Cftl.  580;  Varick 
V.  Tallman,  a  Barb.  (N.  Y.)  113; 
Crooker  v.  jewel],  31  Me.  313;  Ladd 
V.  Dickey,  84  Me.  190;  Worthingf. 
Webster,  45  Me.  270;  71  Am.  Dec.  543; 
Racklfff  11.  Look,  69  Me.  516;  Mussey 
V,  White.  3  Me.  301;  Phillips  v.  Sher- 
man, 61  Me.  548;  Libby  v.   Mavberrj, 

*i  Me.  137;  May  v.  Wright,  17  Vl  97; 


Polk  -v.  Rose,  31;  Md.  153;  89  Am.  Dec. 
773  ;  Smith  -D.  Corcoran,  7  La.  46;  Jesse 
u.  Preston,  5  Gratt.<Va.)   lao. 

A  recital  in  a  deed  is  only  evidence 
against  parties  and  privies  in  blood,  in 
estate,  and  in  law.  It  Is  not  evidence 
against  strangers,  nor  one  claiming  un- 
der  the  party  executipg  the  reciting 
deed,  bj  title  prior  thereto,  or  adversely 
to  him,  but  only  against  those  claiming 
under  him  by  title  subsequent.  Hill  V. 
Draper,  lO  Barb.  (N.  Y.)  4C4. 

Some  of  the  cases  have  held,  however, 
that  the  recitals  in  a  deed  regular  upon 
its  face  will  be  presumed  to  be  correct, 
and  that  the  officers  have  done  their 
duty  by  complying  with  all  the  stat- 
utory prerequisites.  See  Livingston  v, 
Hudson,  SS  Ga.  835;  Taylor  ■v.  WI- 
nona,  etc.,  K.  Co.,  45  Minn. 66^  Cousin* 
V.   Allen,  38  Wis.  233  ;  Smith  v.  Todd, 


(Vt.)  466.  And  see  Hall  v.  Collins,  4 
Vt.  316. 

In  Hall  f .  Collins,  4  Vt.  316,  it  was 
held  that  recitals  in  a  tax  collector's 
deed  are  not  evidence  of  the  acts  of 
other  persons,  although  they  may  be 
of  the  acts  of  the  collector  himself. 

In  Morton  v.  Waring,  18  B.  Mon. 
(Ky.]  71,  it  was  held  that  the  recitals  in 
a  deed  made  by  the  register  of  the  land 
office,  that  the  requisitions  of  the  law 
authorizing  him  to  sell  bad  been  com- 
plied with,  are  evidence  of  that  fact, 
but  not  of  any  other  fact. 

«.  See  Troutman  f .  May,  33  Pa.  St. 
455 ;  Dikeman  v.  Parrish.  6  Pa.  St.  110; 


&  S.  (Pa.)  joi ;  Johnston  ii.jRcksen,7o 
Pa.  St.  164;  Crum  v.  Burke,  35  Pa.  St. 
377;  SHlIc  V.  Shull,  41  La.  Ann.  816; 
Smith  V.  Bodlish,  37  Me.  189-,  Dejar- 
nett V.  Havnes,  13  Miss.  600;  Thomp- 
son ti.  Burhans,  61  Barb.  (N.  V.}  160. 

S.  Doe  V.  Bean,  6  111.  301;  Stephen- 
son ».  Thompson,  13  111,  186;  Garden- 
hire  V.  Mitchell,  31  Kan.  83.  And  see 
Neenan  v.  White,  50  Kan.  639. 

But  the  aas^nnient  may  be  ihown  by 
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enacted  modifying  the  common-law  rule,  and  making  a  tax  deed 
prima  facie  evidence,  cither  of  the  facts  recited  therein,  or  of  the 
regularity  of  all  the  prior  proceedings  upon  which  it  is  based,  and 
upon  its  introduction  in  evidence  casting  upon  the  adverse  party 
the  burden  of  showing  the  non-existence  of,  or  irregularity  in, 
such  proceedings  ;  *  and  there  is  no  doubt  as  to  the  competency 

parol  evidence  to  have  been  mad 
different  time  from  that  elated  i 

deed.     Shelton  v.  Dunn,  6  Kan.  laS.  pie,  90  III.  555;  Taylor  w.  Wright,  111 

In  Pitkin  f.  Reibel,  104  Mo.  505,  it  111.  455 ;  Wines  t>.  Wood*,  109  Ind.991; 
was  held  that  a  tax  deed  may  be  «ufG.  Doe  -a.  Himelick,  4  Blackf.  (Ind.)  494; 
cient  to  fumieh  evidence  of  an  asEign-  Hearlck  v.  Dunn,  4  Ind.  164;  Filch  r. 
ment  of  the  certificate  eo  as  to  enable  Casey,  3  Greene  (Iowa)  300;  Clark  c. 
the  grantee  to  recover  for  taxes  paid,  Connor,  28  Iowa  311 ;  Fuller  v.  Arm- 
though  It  la  insufficient  to  carry  title.  strong,  13  Iowa  683  ;  Soukup  v.  Union 

Under   statutes   making   a   Ux  de«d  Invest  Co,,  84  Iowa  448;  Sprague  i*. 

either  friiia  facie  or  conclusive  evi-  Pitt,  McCahon   (Kan.)  jia;  Smith  v. 

dence  of  the  regularity  of  all   proceed-  Hobbs,  49  Kan.  800;  Bowman  -o.  Cock, 

ings  up  to  its  execution.  If  the  deed  re-  rell,  6  Kan.  311  \  Hobson  v.  Dutton,  9 

cites  that  the  grantee  was  the  assignee  Kan.    477 ;     Gardenhire    v.    Mitchell, 

of  the  tax   certificate.   It  must  be  as-  ai    Kan.    87;    Young   v.   Rheinecber, 

■umed   that  the  assignment  wa«  prop-  35  Kan.  366;   City  R.  Co.  v.  Chcsney, 

erly  made,  until  the  contrary  is  shown.  30  Kan.  199;  Graves  v.  Haydeo,  3  Lilt. 

Cousins  V.  Allen,  18  Wis.  332.  (Ky.)   61 ;   Terry  ».  Bleight,  3  T.  B. 

1.  Riddle  11.  Messer,  84  Ala.  236;  Mon.  (Ky.)  371;  16  Am.  Dec.  lot; 
Stoudenmire  v.  Brown,  J7  Ala.  481  ;  Oldhams  v.  Jones,  5  B.  Mon.  (Ky.) 
Lassitter  v.  Lee,  68  Ala.  287;  Hunting-  458;  Winter  v.  Atkinson,  38  La.  Ann. 
ton  V.  Central  Pac.  R.  Co.,  3  Sawyer  650;  State  v.  Herron,  39  La.  Ann.  489; 
<U.  S.)  513;  Tlltonr.  Oregon  Cent,  etc.,  Fales  i;.  Wadsworth,  23  Me.  553  ;  Free- 
Road  Co.,3S«wyer(U.S.)  33;  Williams  roan  v.  Thayer,  33  Me.  76;  Orona  v. 
».Kirtland,i3Wal!.{U.S.)3io;Over-  Veaaie,  J7  Me.  517;  Com.  ti.  Thurlow, 
man  v,  Parker,  i  Hempet.  (U.  5.)  693;  34  Pick.  (Mass.)  374;  Kendall  t>.  King- 
Ogden  V.  Saunders,  13  Wheat.  (U,  5.)  ston,  5  Mass.  534;  Holmes  v.  Hunt,  131 
313;  Pillow  11.  Rol>erts,  13  How.  (U.  Mass.  c<0% ;  33  Am.  Rep.  381;  Beard  n. 
S.)  473;  Webb  V.  Den,  17  How.  (U.  ShBrrick,67  Mich.  331;  Palmer  o.Rich, 
S.)  576;  Thomas  u.  Lawaon,  3t  How.  13  Mich.  414;  Wright  v.  Dunham,  13 
(U.  S.)  331;  Lamb  v.  Gillett,  6  Mc-  Mich.  414;  Groeabeck  f.  Seeley,  13 
Lean  (U.  S.)  36c;  Gage  v.  Kaufman,  Mich.  339;  Stockle  v.  SiUbee,4i  Mich. 
133  U.  S.471;  Scott  t/.  Woodruff,  49  615;  Baker  o.  KeUy,  11  Minn.  4B0; 
Ark.  366;  Roberts  v.  Pillow,  I  HempsL  Broughton  v.  Sherman,  21  Minn.  431; 
(U.  S.)  624;  Merrick  V.  Hutt,  ij  Ark.  Taylor*.  Wfnona,etc.,R. Co., 45 Minn. 
331;  Biscoe  V.  Coulter,  18  Ark,  433;  66;  Minor  u.  Natchez,  4  Smed.  &  M. 
Bonnell  v.  Roane,  30  Ark.            "  "  '        "  '  "" 


KuEsell,  j^LJal.  349;  U'Urady  v.  Ham-  Cameron,   49   N.  I.  ICq.  i ;  Ju^LBon  d. 

hiscl,  3jCal-i87;  Wetherbee  n.  Dunn,  Shepard,  7  Cow.  (N.  Y.)  88517   Am. 

33   Cal.    106;    Rollins   v.   Wright,   93  Dec.  «03 ;   Curtlas  w.Follett,   15  Barb. 

Cal.  395;  Waddlngbam  v.  Dickson,  17  (N.  Y.)  337;  Brown  v.  Allen,  57  Hun. 

Colo.   333;    Mundee    ti.    Freeman,   33  (N.  Y.)   319;  Forbes  n.  Halsey,  36  N. 

Fla.  ^39;  Paul  V.  Fries,   18  Fla.   573;  Y.  53;  Rathbone  v.  Hooney,  ^  N.  Y. 

Mcssingerv.  Germain, 6 111.631;  Vance  463;  Doe  if.  Lucey,  i  Murph.  (N.  CarO 

V.  Schuyler,  6  HI.   160;  Rhinehart  11.  311;   Carlisle   -o.    Longworth,  j  Ohio 

Schuyler,  7  111.  473;  Job  v.  Tebbltts,  10  369;  Janes  t>.  Devore,  8  Ohio  ^  430; 

111.376;  Grave*  *.  Bruen,  11   III.  431;  Stanbcry   v.  Sillon,  13  Ohio   St-   571; 

Irving  V.  Brownell,  1 1  111.  402;  IllJnolt  Turney    v.    Yeoman,    14    Ohio    317; 

Cent.  R.  Co.  v.  PhiUipi,  55  111.   194;  Woodward  v.  Sloan,  27  Ohio  SLna; 

Sullivan  v.  Oneida,  61  111.  347;  Town-  Rhodes  -a.  Gunn,  35  Ohio  St.  387;  D^ 
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of   such   legislation.*      But  in  some  of  the  states,  the  statutes 

inger  v.  Coxe  (Pa.  1887),  10  At).  Rep,  ordinary  tax  Utlw.     Belrne  v.  Burdett, 

^13;  Lee  c.  leddo  Coal  Co.,  8i  Pa.  St.  5  J  Miai.  795. 

74i  State  11.  Thorn pBon,  18  S.  Car,  538 ;  In  Tmnetmt,  a  tax  d««d  reciting  all 

Randolph  v.  Metcalf,6  Coldw,  (Tenn.)  the  preliminarj'  requirites  to  the  »ale,i» 

400;  Thompson  v.  Lawrence,  2   BaxL  /rimayaciV  evidence  oftheirexiiitence; 

(Tenn.)  415;  Flanagan  v.  Giimmet,  10  but  if  any  of  such  preliminary   requi- 

Gratt.  (Va.)  421;   Dequatle  t>.  Harris,  altee  are  omitted,  the  deed  ie  a  nullity. 

16  W.  Va.  354;   BemiB  w.   Weege,  67  Hightower    v.     Freedle,     5     Sneed 

WU.  435 ;  Hiles  v.  Cate,  75   WU.  91;  (Tenn.)  31J. 

Stewart  v.  McSwceney,   14  WU.  468;  The  presumption  of  ownership  aris- 

Hart  V.  Smith,  44   Wis.  323;  Steadman  ing  Trom  a  recital  In  a  tax  deed  that 

V,   Planters'   Bank,  7  Ark,  436.      See  the  properly  had  been  assessed  in  the 

also  Hoglna  v.  Brashears,  13  Ark.  243;  name  of  a  specified  person  ai  owner, 

Patrick  o.  Davis,  15    Ark.  363 ;  Thorn-  is    overcome    by    an   Kftirrnatlve  shon- 

ton  V.  Smith,  36  Ark.  50S;  Burgett  v.  ing  In  the  record  that  another  person 

Wllliford,  56  Ark.  187 ;   McCready  v.  was  then  the  owner.     Baer  -u.  Choir,  7 

Sexton,  39  Iowa  6s6;   Gentlier  v.¥\x\-  Wash.  631, 

ler,  36Iowa  604;   Early  v.   Whittlng-  In   Shackleford   v.   Hooper,   65  Ga, 

ham,  43  Iowa  164;  Fenton  v.  Wav,  40  366,  it  was  held  that  the  recitals  In  a 

Iowa  196;   Easton  v.  Savery,  44  towa  tax  deed  are  frima  facie  evidence  of 

655;  McCaualin  v.  McGulre,  14  Kan.  the  acts  of  the  officer  making  the  sale, 

334;   Ide   V.   F^nneran,   39  Kan,   i^;  such  as  the  advertisement,  place,  man- 

Hord  *,  Bodley,   i  J.  J.  Marsh.  (Ky.)  ner  of  sale,  etc.-   !>"•  not  m  tn  ih^  nn. 

79;   Allen  V.  Robinson,  3  Bibb  (Ky.)  thorJty  to  sell. 


336;    Ives  V.   Kimball,    i    Mich.   308;         Recitals  in  a  collector's  deed  ai 
Gre 

:,  il*)\  Sheehy  11. 

;  Striker  tr.   Kelly,  i  Den.  (N.  Y.)     whether  such  recitals  are  evidence  of 


Greve  v,  ColSn,  14  Minn.  345;  100  Am.    evidence  of   what    has   been  done  by 
Dec.  339;  Sheehy  v.  Hinds,  37  Minn,     other  persons  previous  to  its  execution. 


594;  Westbrook  v.   Wifley,  47  N.  Y.  not     Hell  w.  ColUns,  4  Vt.  316.      And 

S;7 ;  Finlay  v.  Cook,  54  Barb,  (N.  Y.)  9;  see  Smith  v.  Corcoran,  7  I^.  46, 

olman   v.   Shattuck,  61    N.  Y.   348;  In  .Af hi h«,  the  recitals  in  a  tax  deed 

Marshall  v.  Benson,  48  Wis.  558;  Ward  more  than  thirty  years  old,  are  held  to 

■V.  Huggina,  7  Wash.  617.  be  evidence  of  the  facts  recited,  only 

Tliedeed  may  l>e  made  evidence  of  when  the  grantee  takes  and  holds  pos' 

title  In  case*  in  which  the  land  was  for-  session  of  the  premises  under  the  deed, 

feited  to,  or  purchased  by,  the  state  or  McAllister    v.    Shaw,     69     Me.    348; 

government,  and  afterwards  deeded  to  Worthlngton  v.   Welwter,  45  Me.  370; 

a  purcliaser,  as  well  as  when  the  salets  71  Am.  Dec.  543. 

made  direct    to  the  purchaser  by  the  1,  Delaplaine   v.   Cook,   7   Wis.  44; 

taxing  officer.     See   Deringcr  v.  Coxe  Smith  ti,  Cleveland,  17  Wis.  556;  Lums- 

{Pa.  1887),  10  Atl.  Rep.  41a.  den   v.   Cross,   10  Wis.  382;   Allen   v, 

A  deed  which  is  not  assailable  except  Armstrong,   16   Iowa   jo8  ;  Belcher  v. 

for  fraud  or  mistake  fn  the  assessment  Mhoon,  47   Miss.   613;   Groesbeck    v, 

or  sale,  or  upon   proof  that   the  taxes  Seeley,  13  Mich.  339;  Hand  v.  Ballou, 

were  piud  before  sale,  is  frima  facit  13  N.  Y.  ,i;4i ;  Oswego  County  v.  Betts, 

evidence    of    good    title,      Hardfc    v.  53  Hun  (N.Y.)  638;  Whltei-.  Wheeler, 

Chrisman,    60    Miss.   671;   Greene  v.  £1   Hun  {N.  Y.)  573;  HIckox  u.  Tall- 

Wiliiams,  j8  Miss. 752.  man,   38   Barb.   (Is,   Y.J  608;   Den  v, 

Underthej>fr'jji'jji>/>  constitution,  a  Craig,  jlred.  (N.  Car.)  lag;  McCall  ii. 

tax  deed  is  to  be  regarded  with  ttie  same  Lorimer,   4   Watts   (Pa.)  351;  Abbott 

favor  and   indulgence  as  a  title  by   a  v.  Lindcnbower,  4a  Mo.  163;  Cook  v. 

sheriff's  deed  on  sale  under  execution.  Hacklemann,  45  Mo.  317;  Nalleu.Fen- 

Virden  V.  Bowers,  55  Mlas.  I.  wick,  4   Rand.    (Va.)    591;   Pillow  v. 

Levee    tax    titles     in     Misiissiffi,  Roberts,  13  How,  (U.  S.)  476;  Marx  v. 

wtiether  acquired  by  purchase  at  public  Hanthorn,  14S  U.  S.  172. 

sale  by  the  tax  collector,  or  from  the  In   Louisiana,   tax   deeds    are  made 

levee    treasurer    after    the    lands    are  frima  facit  evidence  of  valid  title  bj 

struck  off  to  hfm,  are  placed  upon  the  constitutional  enactment.     See  Coco  v. 

tune  fbotlng  of  frima  Jacit  validity  as  Thienman,  35  La.  Ann.  336. 
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declare  that  the  tax  deed  shall  be  conclusive  evidence  of  the  regu- 
larity of  the  sale  and  of  certain  of  the  proceedings  prior  thereto,* 
and  in  so  far  as  such  enactments  apply  to  the  manner  of  making 
the  sale,  or  to  simple  irregularities  in  the  exercise  of  the  power  to 
tax,  and  not  to  a  vital  part  of  the  power  itself,  they  are  constitu- 
tional.*    But  where  they  attempt  to  make  the  deed  conclusive 

1.  Haaren    v.    High,    97    CrI.    445;  clutive  evidence  of  &  compliance  with 

Woodbridge  v.  SUte,  43  ti.J.  L.Tbi;  the  law  In   that  reaped.      Shawler  v. 

Gould  V.  Thompson,  45  Iowa  450;  Peo-  Johnson,  51  Iowa 472;  Pbelpa i>. Meade, 

pie  p.  Turner,  49   Hun    (N.   Y.)   466;  41  I0W&470. 

Beekman  v.  Bigham,  5  N.  Y.  366.  In  New  yer3ey,viheTe  the  deed,  dec- 

The /oivd  statute  making  tax  deeds  laration  of  sale,  or  conveyance,  is  made 
conclusive  as  to  the  manner  of  the  sale,  evidence  of  title  In  aay  action  in  which 
is  applicable  in  chancery  cases  as  well  the  title  is  directly  in  isBue,  the  proceed- 
as  in  actions  at  law.  Clark  v.  Thomp-  ings  on  which  the  deed  is  founded  can 
son,  37  Iowa  536.  only  be  cajled  in  question  by  certiorari. 

Under   the   Ttnntaste   aUtute,  sales  Woodbridge  v.  Allen,  43  N.  J.  L.  261. 

made  in  accordance  with  the  provlsione  Tax  deeds  may  be  made  conclusive  as 

of  the  act  are   conclusive,   unlets   the  to  matters  essential  to  a  valid  exercise 

party  attacking  them  can  prove  pay-  of  the   taxing   power,   if  not  attacked 

ment  of  the  taxes  previous  to  the  judg-  within  a  designated  period,  which  must 

ment    and  order  of  sale.     Randolph  v.  be  reasonable.     See  Ostrander  o.  Dar- 

Metcair,  6  Coldw.  (Tenn.)  400.  ling  (N.   Y.   1891),  ^^  N.  E,  Rep.  353; 

S.  Raley  'o-  Gulnn,  76  Mo,  263 ;  Os-  Brongon  v.  St.  Croix   Lumt>er  Co.,  44 

-  ^-  -    "--       -   "n  (N.  Y  '     "= ■■    "-"  -    "'-'-   -"  " 


wego  County  -v:  Bettt,  ^3  Hui 


And  see  sufra,  this  title,  Lin 


of   Actions.       Or   until  attacked  In  a 
direc 

Fed.6ep.364.  '  Cameron,  49  N.J.  Eq.  ] 


Nat.   6ank,  4S   Iowa  354;    Rollins  v.     direct    proceeding     brought    for    that 
93  Cal.  395;  Kelly  v.  Herrell,    purpose  and   set    aside.     Doremus    ■ 


The  deed  may  be   made  ( 

evidence  of  due  notice  of  the  sale,  as  — While  tlie  legislature  has  no  consti- 

such  notice  ts  not  essential  to  an  exer-  tutlonal  power  to  deprive  the  owner  of 

else   of   the   taxing    power.    Allen   v.  his  land  for  taxes  delinquent  thereon, 

Armstrong,    16   Iowa   508;    Hurley   f.  without   a   sale   thereof,   and    therefor 

Powell,   31    Iowa  64.     But  see  contra,  cannot  make  a  tax  deed  conclusive  evl- 

"      "           ■"  "   '   "        —  Jence  of  the  fact  of  saie,  yet  it  has  full 
luthority   to  prescribe  the  manner  of 

mplied  with  his  duty,  making  the  sale,  and,  consequently,  may 

in   endeavoring  to  collect  the  tax  by  constitutionally  make  the  lax  deed  con- 

diatress  and  s^e  of  personal  property,  elusive  evidence  that  the  sale  was  made 

before  selling  the  real  estate.    Stewart  in  the  manner  thus  prescribed.    RIma  v. 

f.  Corbin,  j;  Iowa  144.  Cowan,  31  Iowa  115.     And  see  Martin 

A  warrant   is   not  an  indispensable  v.  Cote,  ^8  Iowa  141 ;  Smith  u  Cleve- 

prerequisitctothevalidily  of  atax  sale,  land,  17  Wis.  556;   Huey  v.  Van  Wie, 

A  law  making  the  tai  deed  conclusive  13  Wis.  613.     And  In  Bulkley  v.  Cal- 

evldence  that  the  requirements  of  the  lanan,   33    Iowa   461,   it   was  held  that 

statute  in   that  respect  were  complied  while  a  tax  deed  is  not  conclusive  evi- 

with,  therefore,  is  constitutional.     Par-  dence  of  the/ac/  of  an  assessment,  levy 

ker  11.  Sexton,  29  Iowa  421.  or  sale,  it  it  as  to  the  manner  thereof. 

A  recital  in  a  tax  deed  as  to  whom  And  see  In  rt  Lake,  40  La.  Ann.  141; 

the  property  was  assessed  is  conclusive.  Ware  v.  Little,  3s  Iowa  234 ;  Phelps  v. 

Brady  v.  Dowden,  59  Cal.  51 ;  and  tax  Meade,  41  Iowa  470;  Gould  v.  Thomp- 

deeds,  showing   lands  sold  in  parcels,  son,  45  Iowa  451 ;  Clark  v.  Thompson, 

alleged  to  have  been  sold  in  bulk,  are  37   Iowa    536;    Hubbard    1;   Johnson 

conclusive  upon  that  point.     Rima  v.  County,  33  Iowa  134;   Madson  v.  Sel- 

Cowan,  31  Iowa  115.  ton,  37  Iowa  561;  Bullis  n.  Marsh,  56 

The  time  of  a  tax  sale  is  not  regarded  Iowa  749;  Chandler  v.  Keiler.  44  Iowa 

as  jurisdictional,  and  a  tax  deed  is  con-  371;   Sibley   v.   Bullis,  40  Iowa   419; 
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-evidence  of  matters  vitally  essential  to  the  valid  exercise  of  the 
taxing  power,  they  are  void,* 

.Smith  V.   Easton,   m   Iowa  384;  Cat-  the  tiiei  were  paid  before  the  sale,  any 

lanan  u.  Hurley,  93  U.  S.  387;  Jenkini  material   departure    from    the   law   of 

V.  McTigue,  aa  Fed.  Rep.  14S.  ssseisment   and    sale    mav  be  set  up. 

A  stipulation  of  the  existence  of  cer-  Griffin  v.  Ellis,  63   Miss.  351;  Dingey 

tain   facts,  under  which  it  is  found  that  v.   Paiton,   60    Miss.   1037 ;    Davis   v. 

-the  assessment  in  question  was  made  to  Vanarsdale,  ■;9   MIbb.   367 ;    Stovall  v. 

a  person  not  the  owner  of  the  jiroperty,  Connor,  58  Miss.  i^S;  Smith  v.  Nelson, 

.«Bect«  a  waiver  of  the  conclusive  char-  57  Miss.  138;   McLeod   v.  Burkhalter, 

acter  of  the  tax  deed,  and  an  admission  ^7  Miss.  65;  HarCreader  v.  Clayton,  56 

that,  if  in  the  judgment  of  the  court,  Miss.  383;  31  Am.  Rep.  369;  Vaughan 

the  person  to  whom  the  property  was  v.  Swayzle,  56  Miss.  705;  Mead  v.  Day, 

assessed  was  not  the  true  owner,  then  ^4   Miss.  jS;  McGehee  v.   Martin,  53 


s  invalid  and  the  tax  Miss.  519.     And  see  Griffin  v.  Dogan 

-deed  void.    Tracy    v.    Reed,  38    Fed.  48    Miss.   11;    Meeks   v.   Whatley,  48 

Rep.  69.  Miss.  337. 

1.  Abbott  V.   Lindenbower,   43  Mo.  Notwithitanding  an  act  making  the 

161;  Abbott  V.  Lindenbower,   46   Mo.  tax  deed  conclusive  evidence  of  the  reg- 

391 ;  Bannon  ti.  Bumes,  39   Fed.  Rep.  ularity  of  the  prior  proceedings,  it  may 

-893  ;  Marx  V.  Hanthorn,  148  U.  S.  173  ;  be  shown  that  no  warrant  was  issued  for 

Davis  f.  Mlnge,  56  Ala.  I3i;   Stouden-  the  collection  ofthe  tax,  or  that  there  was 

mire  ».  Brown,  48   Ala.  699 ;  Allen  v.  no  sale  thereon  on  that  account.   Kelly 

Armstrong,   16  Iowa    508  ;    Martin  v.  v.  Herrall,  10  Fed.  Rep.  364.    And  it  is 

Cole,  38  Iowa  141 ;  Gardner   v.   Early,  always  competent  lo  show  fraud  com- 

.£9  Iowa   41 ;  Magruder  v.  Esmay,  35  mitCed   by   Ihe   officer  conducting  the 

Ohio  St.  33t ;  Luikin  v.  Galveston,  73  sale,  or  by  the  purchaser,  even  under 

Tex.  340.     And  see  Baker  u.  Kelley,  II  such   statutes.      Butler  v.   Delano,   43 

Minn.  4S0;  Silabee  v.  Stottle,  44  Mich.  Iowa  330, 

561 ;  Quinlon  v.  Rogers,  11  Mich.  168 ;  Nor  can  such  provisions  preclude  the 

Adams    v.    Beale,  19    Iowa   61;    Hoi-  owner  from   showing  payment  of  the 

brook  V.  Dickinson,  46  III.  385 ;  joslyn  tax  before  the  sale,  Rowland  v.  Doty, 

V.  Rockwell,   138  N.  Y.  334;   Ray  v.  i  Harr.  (Mich.)  3;  Curry  v.   Hinman, 

Murdock,  36  Miss.  693.  1 1  111.  430 ;  Jackson  v.  Morse,  18  Johns. 

In    McCreadj   v.   Sexton,   ag   Iowa  (N.  Y.)  441;  g  Am.  Dec.  a3s;nor  from 

356;  4  Am.  Rep- 314,  such  an  act  was  showing  that  the  land  has  since  been 

held  unconstitutional  in  so  far  as  re-  redeemed.     Cooper   v.  ShepardsOD,  51 

spects   the    essential   prerequisites   for  Cal.  398. 

the  exercise  of  the  taxing  power ;  such  A  tax  deed  is  not  conclusive  evidence 

as  the  assessment,  levy,  sale,  and  the  of  the  giving  of  notice  when  the  time 

like.    So  far  as  the  act  makes  the  deed  for  redemption  will   expire.     Wilson  v. 

evidence  of  the  fact  of  the  aisessment.  Crafts,  56  Iowa  450;  Reed  v.  Thomp- 

It    Is    unconstitutional.     Immegart    v.  son,  56  Iowa  45J. 

-  Gorga*,  41  Iowa  439;  Powers  r.  Fuller,  In  Strode  v.  Waeher,  17  Oregon  50, 

30   Iowa    476;    In    re    Lake,   40    La.  It  was  held  that  the  exclusion  of  evi- 

Ann.  143,  dcnce  showing  that  Ihe  assessment  was 

A  tax  deed  may  be  assailed  by  proof  void,  in  that  the  property  had  been  as- 

•  of  failure  to  comply  with  whatever  may  sessed  with  other  property  not  owned 

be   a  constitutional   prerequisite  to    a  by  the  defendant,  and   the  value  of  all 

*alid  sale  for  taxes,  even  though  It  is  fixed  at  a  gross  m                     ...--..- 

provided  by  statute  Chat  the  conveyance  der  a  statute  ma 

■hall  vest  a  perfect  title  In  the  purchaser,  clui 

which  shall   not  be  invalidated  or  de-  assi 

fended  against,  except  by  proof  of  cer-  In  While  v.  Flynn,  33  Ind.  46,  the 

tain  specified  things.     Greene  v.  Wil-  court   expressed   an  opinion   that    Che 

Hams,  58  Miss.  752.     And  see   Bell  v.  legislature  could  not  make  a  tax  deed 

Coates,  54  Miss.  538;  Powers  v.  Penny,  conclusive  evidence  of  the  facts  Cherein 

J9  Miss.  J.  recited ;  and   in  Gavin  v.  Shuman,   33 

And   under  Vat  Misstssiffi  sCatute,  Ind.  33,  ic  was  held  that  such   an  act 

-declaring  Chat  no  defense  against  a  tax  was  In  derogation  of  common  law  and 

.title  shall  avail,  unless  it  be  shown  that  should  be  strictly  conitnied. 
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All  such  statutes  are  to  be  strictly  construed ;  *  thus  a  provision 

that  the  deed  shall  be  sufficient  evidence  of  any  fact  is  held  to 
mean  sufficient  prima  facie  evidence.*     And  where  the  deed  is 

made  evidence  of  the  regularity  of  the  sale,  it  applies  to  the  sale 
alone,  and  not  to  the  steps  preliminary  thereto ,■  or  to  those  re- 
quired to  be  subsequently  taken  to  complete  the  inceptive  title 

One  who  takes  a  tax  deed  under  a  made,    wai    held    to  be    retroepective 

law  making   It  conclusive  evidence  of  only,  and  not  to  apply  to  tales  of  land 

the  regularity  of  the  proceedinga,  can-  for   unpaid  taxes  assessed  after  its  pa«- 

not  avail  himself  of  a  remedy   provided  sage. 

by  a  subsequent  statute,  without  lub-  A  statute  making  a  deed  good  and 
jecting  himself  to  the  disadvantages  of  effectual  in  taw  and  In  equity,  doec  not 
that  statute  in  making  his  deed  merely  make  it  even  frimafacit  evidence  that 
frima  facie  evidence,  and  exposing  his  the  requirements  of  law  have  been  corn- 
title  to  impeachment  by  proof  of  Ir-  plied  with.  Hadley  v.  Tankersley,  S 
regularities.  Burrows  v.  Baihford,  33  Tex.  II. 
Wit.  100.  A   sutute  declaring  that  a  tax  deed 

1.  Townsend  v.  Martin,  jj  Ark.  193 ;  shall  vest  in  the  purchaser  an  absolute 

Parr  Ti,  Matthews,  50   Ark.  390;  Stier-  estate  in  fee  simple,  is  merely  descriptive 

lln   V.   Daley,   37   Mo.  4S3;  Parker  v.  of  the  estate  acquired  by  the  purchaser, 

Smith,  4   Blackf.   (Ind.)   70;  Gavin  v.  and  docs  not  make  the  deed  evidence  of 

Shu  man,  33  Ind.  13;  Garrett  r.  Wig-  the  existence  of  the  facta  necessary  to 

gins,  3   111.  335;   Shoalwaler   v.  Arm-  empower  the  comptroller   to  sett  the 

strong,  9  Humph.  (Tenn.)   217;   Han-  land.     Varlck  f,  Taliman,  3  Barb,  (N. 

nel  V.  Smith,  15  Ohio  134;  Dequasle  v.  Y.)  113;  afd^  N.  Y.  3O8;  Jackson  f. 

Harris,  16  W.  Va.  345;   McCsllister  -d.  Morw,  iSJohns.  (N.   Y.)  441 ;  9  Am. 

Cottrille,   24    W.   Va.    173;    Bemis  ».  Dec.  335;   Tallman  i-.  White,  3   N.  V, 

Weege,  67  Wis.  435  ;  Bucknall  v.  StoTj,  66;   Steeple  v.  Downing,  60  Ind.  47S; 

36  Cat.  67.  Keepfer  v.  Force,  86  Ind.  81. 

Though  it  is  provided  by  sUtutc  that  a.  Parker  v.  Overman,  18  How,  (U. 

a  tax  decdshallbetakenas/fina/dfie  S.)I37;  Pillow   v.    Roberts,   13   How. 

evidence  of  title,   unless  It  Is  mode  In  (U.   S.J    473;   Thomas  11.  L.awson,  11 

pursuance  of  the  act,  it  is  without  au-  How.  <U.  S.)  w;  Martin  v.  Barbour, 

thority  and  void,  and  not  admissible  as  140  U.  S.  63.1 ;  Scott  v.   Mills,  49  Ark. 

evidence   of  title.     Carlisle   v.    Long-  356;  Bonnell  -o.  Roane,  20  Ark.  114; 

worth,  5  Ohio  369.  Merrick  v.  Hutt,  15  Ark.  331. 

As   a   general  rule,  such  statutes  do  >.  Striker  v.   Kelly,  3   Den.  (N.  Y.} 

not  apply  to  sales  tor  corporation  taxes,  313;  J  Hill  (N.  Y.)  g;  Leggettf,  Riwers, 

such  taxes  being  private  and  not  public.  9  Barb.  (N.  Y.)  406;  Bunner   v.  East- 

Shoalwater  -u.    Armstrong,  9   Humph,  man,  jo  Barb.  (N.  Y.)  639;  Jackson  v. 

(Tenn.)  317.     And  see  Glass  v.  White,  Morse,    18  Johns.   (N.  Y.)  441 ;  9  Am. 
;  Tallman  v.  White. 


66;Beeimani;.  BIgham,s   N.Y.366; 

iLeiiy  II.  Meoim,  30     "-"-•- —    -     " -''   "    "     '-- 

iley  V.  Wilson,  50  Ga.  418; 
Johnson  v.  Phillips,  89  Ga.  386.  v.    Leonard,   5    III.   140;   Rowland  1 


HillYN'  Y.)  76;'  Kelly  v.  Med"ljn,'36     Rathbone   v.   Hooney,  5S  N.  Y.  463; 
Tex.  48 ;  Anslev  v.  Wilson,  jo  Ga,  418;     Marsh  v.  Brooklyn,  59  N,  Y.  180 ;  Doe 


To  support  a  deed  for  taxes  under  a  Doty,  1  Harr.  (Mich.)  3 ;  Scott  v.  De- 

spcclal  law,  the  preliminary  requisites  troll,  etc^  Soc.,  i  Dougl.   (Mich.)   111; 

which  constitute   the  authority  of  the  Latimer   v.   Lovett,   3   Dougl.  (Mtch.) 

officer  to  sell  the  lands,  must  be  shown,  304 ;  Ives  v.  Kimball,  1  Mich.  30S;  Luf- 

even  though,  under  the  general  law,  a  kin  v.  Galveston,  73  Tex.  340;   Yenda 

tax  deed  Is  made  frima/atU  evidence  *.  Wheeler,  9  Tex.  408;  Rofason  v.  0«- 

of  such  prerequisites.    Kelly  v.  Med  I  in,  born,i3Tex.   39S;   Devine  ti.  McCul- 

36  Tex.  48.  loch,  15  Tex.  490;  Bridge  v.  Bracken,  3 

In  Marsh  V.  Nelson,   loi   Pa.   St.  51,  Chand.  (Wis.;  75.      And  sec  Blair  c. 

an  act  providing  that  the  oath  of  the  Caldwell,  3  Yeates  (Pa.)   384;   Wilson 

tax  collector  shall  be   deemed  conclu-  v.  Lemon,  33  Ind.  433;  85  Am.  Dec. 

sive  tbat  the  taxes  are  unpaid,  and  that  471;  Ward  v.  Montgomery,  57  Ind.176; 

no  personal  property  can  be  found  on  Keepfer  v.  Force,  86  Ind,  81 ;  Alexao- 

theland  out  of  which  said  taxes  can  b«  der  v.  Walter,  8  Gill  (Md.)  340:50  Am. 
700 
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passed  by.  the  sale.*  And  a  deed  made  prima  facie  evidence  of 
title  when  the  land  is  not  redeemed  within  a  prescribed  time,  is 
not  admissible  without  proof  first  made  that  there  has  been  no 
redemption  within  that  time.*  Where  the  sale  is  required  to  be 
founded  on  a  judgment,  a  tax  deed  must  be  supported  by  proof 
of  a  valid  judgment  and  precept."     And  when  the  deed  is  made 

Dec.  fiSS;  O'Brien  v.  CoHwell, 17  Can.  ore  to  redeem,  as  It  la  to  produce  the 

Supreme  Ct.  Rep.  430.    But  Ke  Rhine,  comptroller'i  deed   to  prove  the   sale 

hart  V.  Schuyler,  7  111.  473.  made  hy  him.    Both  are  nece«»rr  llnka 

In  Tallman  i>.  White,  3  N.  Y.  66,  It  In  thechnin  of  the  purchaser'!  title,  nnd 

isheld  that  the  statute  declaring*  cotnp-  both,  like  other  facts,  must  be  proved  by 

troUer's  deed  conclusive  evidence  of  the  the  beat  evidence  of  which  the  nature 

re^tarity  of  the  sale,  applies  only  to  of  the  case  adtnltt.     Jackson  v.  Esty,  7 

the   proceedings   to   be   had    after  the  Wend.  (N.  Y.)  148. 

power  to  sell  la  acquired.  S.  Gage  i/.   Llghtburn,    93   111.   348; 

In  Nortk  Carolina,  a  party  claiming,  Perry  v.  Burton,  ia6  111.  599;  Duke*  v. 

under  a  sheriff's  deed  for  land  sold  for  Rowley,  24  III.  310;  Bailey  f.  Doolittle, 

taxes,   must  show  that    the  taxes  are  34111,577;  Elston  v.  Kennicott,  46  III, 

due.    Jordan   v.   Rouse,   i    Jones   (N.  187;  Hoibrook  v.  Dickinson,  46  III.  38c; 

Car.)  119.  Eogan  f.  Connelly,   107  III.  458;  Little 

In  Parker  v.  Smith,  4  Blackf.  (Ind.)  f.  Hemdon,  10  WalL  (U.  S.)  36;  Buck 

70,  it  was  held  that  under  the  Indiana  v.   Detafield,   55   III.   31 ;   Wilding    v. 

sUlute  of  1834,  a  Uz  deed  is  fimafacit  Horner,  i;o  III.  50 ;  WiUisma  v.  Under- 

evidence  of  the  regularity  of  the  pro-  hill,  t8  ill.  137;  Terry  v.  BIdght,  3  T. 

ceedings   relative    to    the   purchaser's  B.  Mon.  (Kr.)  170;   16  Am.  Dec.  lOi; 

title,  only  so  far  as  the  acts  of  the  col-  Parker  v.  Smith,  4  Blackf.  (Ind.)  70; 

lector  are  concerned.  Gage  v.Caraher,  135  111.  447;  Hlnmanf. 

In   Louisiana,  while  a  tax   deed  to  Pope,6I]l,  131;  Coltlnghamt'. Springer, 

lands  sold  as  the  property  of  an  un-  88  111.  90:  Atkins  v.  Hlnman,  7  IlL  437 ; 

known  person,  is /rinra/acie  evidence  Miller   v.   Williams,   ij   Gratt.    (Va.) 

of  a  valid  sale,  yet.  In  the  absence  of  a  313^  Bettison  v.  Budd,  17  Ark.  54iS;  65 

recital  in  the  deed,  and  proof  alinade  o(  Am.  Dec.  443. 

the  appointment  of  a  curator  to  repre-  The  recitals  in  the  deed  are  not  ad- 
sent  the  unknown  owner,  and  of  due  no-  missible  to  establish  the  judgment  and 
tlce  to  the  curator,  the  sale  is  absolutely  precept.  People  v.  Doe,  "^  ' 
Toid.     Rapp  V.   Lowiy,  30  La.  Ann.           d-i--      ■»'_-   — 

l.'williamsf.  KIrtland,  ilWall.  (U.         ,  .     „  ,    

S.}  306;  Greve  v.  Coflin,  14  Minn.  345;  which  the  sale  was  made,  showing  that 

100  Am.  Dec.  339 ;  Sheehy  v.  Hinds,  37  In  fact  there  was  no  judgment  rendered 

Minn.    359;    Sanborn    v.   Mueller,   38  against  the  land,  are  competent  to  show 

Minn.  37.  that  no  title  passed  by  such  deed ;   but 

It  must  be  shown  that  proper  notice  they  are  not  sufGclent  to  show  that  the 

of  the  expiration  of  the  time  for  re-  deed  did  not  constitute  color  of  title,  or 

dempdon  was  given.     Reed  v.  Thomp-  want  of  good  faith  in  obUining  the  title, 

son,  56  Iowa  455 ;  Wilson  v.  Crafts,  56  Coleman  v.  Billings,  89  III.  183. 

Iowa  450.  A  variance  Itetween  the  iud^entre- 

In  Lathrop  V,  Howley,  50  Iowa  39,  it  cited  in  the  tax  deed  and  the  judgment 

was  lieid  that  a  demand  before  sale  re-  itself,  Is  a  good  cause  for  excluding  such 

quired  by  statute.  Is  not  proved  by  a  deed  as  evidence.     Pitkin   v.   Yaw,  13 

recilal  thereof  In  the  tax  deed.  III.  151. 

9.  Doughty  V.  Hope,  3  Den.  (N.  Y.)  In  Illinoii.  a  regular  tax  deed  found- 

594;    Beefcman  v.    Bingham,  5  N.  Y.  ed  on  a  valid  precept  and  judgment,  it 

366;    Westbroot  v.  WTlley,  47  N.  Y.  /ri«a/aei«  evidence  of  every  fact  nee- 

457 ;  Jackson  v.  Esty,  7  Wend.  (N.  Y.)  essary  to  authoriie  a  recovery  upon  it. 

148;  Banner  r.  Eastman,  ^o  Bart).  (N.  Spellman  o.  Curtenlus,  13  111.  409.  And 

v.}  6391  Miller  -o.  Miller,  96  Cal.  376 ;  if  not  supported  by  the  judgment  and 

Reed  v.  Lyon, 96  Cal.  501.  precept,  the  deed  Is  void, and  cannot  be 
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evidence  of  the  facts  therein  recited,  it  is  evidence  of  those  facts 
only  and  not  of  any  fact  not  recited.'  The  recital  of  steps  of 
which  the  deed  is  not  made  evidence,  does  not  dispense  with  proof 
thereof.*  As  a  rule,  a  tax  deed  made  evidence  of  the  facts  re- 
cited, is  admissible  only  when  its  recitals  show  a  compliance  with' 
the  requisites  of  the  statute,"  and  a  deed  bearing  upon  its  face- 

6  lil.  131;  Williams f.Underhill.sSIll.  of  all  the  precedent  proceedings,  it  it 

'37<  Giee  v.  Lightbum,  93  111.  i^.  evidence,  though  such  proceedings  are 

But  ^nce   the  amendment  of   1879,  not  recited.     Stblej  v.  Smith,  3  Mich, 

making  the  Acei  prima  facie  evidence  486;  Scarry  v.  Lewis,  ijn  lad.  96. 

of  the  regularity  of  the  proceedings,  it  In  Moss  v.  Shear,  15  Cal.  38 ;  85  Am.. 

is  unnecessarj,  in  the  first  instance,  for  Dec.  94,  it  was  held  that  if  the  vari- 

the  partj  claiming  title  under  the  tax  ous   acts    sliowing  a  compliance  with 

deed,  to  produce  such  precept.  It  is  suf-  the  statute,  on  the  part  of  the  reTenur 

ticient  If  he  gives  In  evidence   the  tai  officer,  are  inserted  in   the  deed,  such 

deed,  whicb  may  be  reliutted   by  show-  recitals   are  frima  facte  evidence   to 

ing  there  was  no  valid   precept.     Ran-  support  title;  but  if  they   are  not  in- 

som  V.  Henderson,  114  111.  538.  serted,  they  may  be  proved  aliunde. 

In  Dukes  v.  Rowley,  14  111.  lai,  it  I.  MllUkan  -d.  Patterson,  gl  Ind.  517^ 

was  held  that  under  a  statute  making  a  Pierce  v.  Low,  51   Cal.  580;   State  -o. 

tax  deed  evidence  of  title,  the  collector's  Mantz,  63  Mo.  358  \  Taylor  v.  Winona, 

report  and  certificate  of  advertisement,  etc.,  R.  Co,  45  Minn,  66;  Worthing  v. 

npon  which  judgment  of  sale  was  ren-  Webster,  45  Me.  370 ;  71  Am.  Dec.  543; 

dered,  must  be  shown  to  have  been  re-  Brown   v.    Goodwin,   7c   N.   Y.   409; 

corded  in  order  to  support  the  deed.  Randolph  v.  MetcaW,  6  Coldw.  (Tenn.) 

1.  And  every  fact  necessary  to  con-  40a.     And  see  sufra,  this  title,  PortK 

slitute  a  valid  sale,  not  recited  in  the  and  Contrntt. 

deed,  must  be  otherwise  shown.  Ben-  %.  See  Ferris  v.  Coover,  10  Cal.  589; 
der  *.  Stewart,  7  s  Ind.  88;  Smith  v.  Kelsey  t>.  Abbott,  13  Cal.  609;  O'Grady 
Kyler,  74  Ind.  575;  Ward  v.  Montgom-  v.  Barnhisel,  33  Cal.  1S7  ;  Hubtxll  r. 
ery,  <7  Ind.  176;  Woolen  u.  Rocluifel-  Campbell.  56  Cal.  527;  Bedgood  v.  Me- 
ier, 81  Ind.  113 ;  Steeple  v.  Downing,  Lain,  89  Ga.  793;  Reeves  v.  Towlcs,  10 
60  Ind.  478;  Keepfer  v.  Force,  S6  Ind.  La.  176;  Sheehy  r.  Hinds,  37  Minn. 
81;  Langohr  *.  Smith,  Si  Ind.  495;  259;Coge1i'.  Raph,34  Min^.  i94;Sber- 
Farron  i>.  Clark,  85  Ind.  449;  Reid  v.  bourne  v.  Rippe,  3^  Minn.  ^40;  Wood- 
State,  74  Ind.  IS*;  Mason  i'.  RIcker,  63  ward  w.  Sloan,  27  dhlo  St  593;  Duffu. 
Me.  381;  Taylor  v.  Winona,  etc.,  R.  Ncilson,  90  Mo.  93;  Slate  w.  Mantz,  6a 
Co.,  4;  Minn.  66;  Woodbridge  v.  Mo.  3j8;  Kelly  r.  Medlin,  36  Tei.  48; 
State,  43  N,  L  L.  363;  GoHsett  v.  Kent,  Haller  v.  Blaco,  10  Neb.  36.  But  see 
19  Ark.  6o3;Betti8on  v.  Budd,  17  Ark.  to  the  contrary,  S  tread  man  r-,  Plantera' 
546;  6i;  Am,  Dec.  442 ;  lacks  v.  Chaf -  Bank,  7  Ark.  '434 ;  Gossett  v.  Kent,  19 
iin,  34  Ark.  J34  ;  Donneil  v.  Roane,  ao  Ark.  6o3. 

Ark.    114;    Wetherbee    v.    Dunn,   33  Even    where     it    is    provided    that 

Cal.  106;  Lawrence  n.  Zimpteman,  37  the  certificate  of  the  auditor  shall  be 

Ark.  6431   Riddle   v.  Messer,  84  Ala.  frima  facie  evidence  of  the  facts  con- 

Z36;  State  V.  Mantz,  62  Mo.  3^8.     And  tained  in  it,  to  make  it  such  it  is  neces- 

see   Farrar   v.    Eastman,   5   Me.   345;  lary   (hat   It   shall   contain   a   detailed 

Thurston  TP.  Miller, loR. 1.358;  Brown  statement  of  the   performance  of  the 

I'.  Goodwin,  I  Abb.  N.  Cas.  (N.  Y.)  453.  particular  duties  enjoined  by  law  upon 

Under  a  statute  requiring  the  deed  the     auditor.       Morton    v.    Reeds,   6 

to  contain  a  brief  statement  oi  the  pro-  Mo.  64. 

ceedings  had  for  the  sale  of  the  lands.  The  failure  to  recite  a  requisite  to  a 

which  shall  be  evidence  that  such  sale  valid  levy  of  a  tan  In  a  tax  deed  in  which 

and  other  proceedings  were  regularly  all  the  proceedings  had  in  such  levy, 

made,  the  deed   Is   evidence   ol   those  and  all  other  essential  proceedings,  are 

proceeding  only  of  which  that  brief  set  out,  is  evidence  by  implication  that 

statement  IS  required.  Marsh  it.  Brook-  the  requirement  omitted  was  not  com- 

lyn,  S9  N.  Y.  380.  plied  with.     Long  v.  Burnett,  13  Iowa 

Though    where   the    deed    is    made  18;   81    Am.    Dec.  400;     Rayburn   ». 

frima  facie  evidence  of  the  regularity  Kuhl,  10  Iowa  93. 
702 
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the  evidence  of  its  invalidity  is  not  admissible  in  evidence  for  any 
purpose.' 

In  order  that  a  tax  deed  may  be  admitted  in  evidence,  it 
must  be  shown  that  it  was  made  in  pursuance  of  authority 
given  by  law  *  and  was  duly  executed  and  acknowledged,'  and 


Edgerton  v.  Bird,  6  WU.  517;  70  Am. 
Dec.  473;  WatUne  v.   Winnings,  io> 

A  IHx  deed  which  has  been  set  aside 
on  account  of  irregularities,  is  not  evi- 
dence, and  in  such  case,  in  order  to 
uphold  the  tax  for  which  the  sale  was 
made,  It  must  be  shown  hj  common- 
law  proof  that  steps  essential  to  a  valid 
tax  have  l>een  taken.  O'Netl  v.  TtIct 
(N,  Dak.  1892),  53  N.  W.  Rep.434. 

S.  Jones  V.  Devore.  8  Ohio  St.  ^ 


V.  Ktmbrougti,  34  Ark.  459;  Merrick  v. 
Hutt,  ij  Ark.311 ;  Mundee  T'.  Freeman, 
33  Fla.  5»9;  Merriam  *.  Dovey,  aj 
Neb.  618;  Allen  V.  Morse,  73  Me.  503  ; 
"   .380;  Orono 


Wi|wlQ  V.  Temple,  73  Me. j8t 
V.  Vcaiie,  .i;7  Me.  517;  Far 
Jones,  33  Minn.  7;  Sheehv  v.  Hindi, 
37  Minn.  259;  Taylor  f,  Wtnona,  etc,, 
R.  Co.,  45  Minn.  66;  Klipatrlck  v. 
Sisneros.  33  Tex,  it^;  Johnson  «.  Sut- 
1,  45  Fed.  Rep. 


Holt  *.  Hemphill,  3  Ohio  233;  C 
A  deed  absolutely  void  is  inadmissible     -o.  Long;worth,  5  Ohio  369 :  Dillii 

-         38  Xi..         ' 
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Goff,6iMlch.464;l 
II  Gratt.  (Va.)  516;  Flanagan  if.  Grum- 
met, 10  Gratt.  (Va.)4]i;  Rochbold  Ti. 
Barnes,  3  Rand.  (Va.)  473;  Shearer  v. 
Corbin,  i  McCrarj  (U.  S.}  307;  Mad- 
land  V.  Benland,  14  Minn.  373 ;  Spur- 
lock  V.  Dougherty,  81  Mo.  171 ;  Bemis 
V.  Weege,  67  Wis.  435. 

Where  a  atatute  declares  the  effect 
of  a  tax  deed,  when  executed  and  ac- 
knowledged in  pursuance  of  a  desig- 
ty  cannot  be  cured  by  evi-     nated  authority,  it  does  not  make  the 
ae contradicting  the  recitals,     deed  presumptive  evidence  of  luch  au- 
'     ■         ■   ■      "  thority.   Bemis  r.  Weege,  67  Wis.  415. 

In  California,  a  sheriR  acting  as  tax 
collector,  has  no  authority  to  appoint 
an  under  tax  collector;  and  a  deed 
executed  by  a  sheriff  as  tax  collector, 
by  his  under  sheriff,  is  inadmissible 
In  evidence,  and  conveys  no  title  to 
the   grantee.     Lathrop  v.  Brittain,  30 


Longworlh,  j  Ohio  369;  Delaroderie 
V.  Hillen,  38  La.  Ann.  537;  Moore  v. 
Brown,  11  How.  {U.  S.)  414. 

If  a  tax  deed  recites  a  void  assess- 
ment, it  is  void,  and  It  cannot  be  shown 
that  there  was  In  fact  a  valid  assess- 
ment. Grimmi'.0'Connell,54Cal.c]3. 
And  where  the  deed  shows  on  its  face 
■  violation  of  a  statute  requiring  the 
collector  to  sell  each  tract  separately, 
the  invalidity  cannot  be  cured  by  evi- 
dence n/ivK^econtradlcting  the  1 
Pack  -u.  Crawford.  29  Ark.  489. 

An  objection  to  the  introduction  in 
evidence,  of  a  state  Ui  deed  that  as- 
sumes facts  to  be  established  which 
constitute  matter  ofdefenie  to  the  deed, 
but  which  might  be  disputed,  is  unten- 
able.    Crane  v.  Reeder,  25   Mich.  303. 

A  (»x  deed,  regular  but  for  the  ob- 

iection  that  the  person  to  whom  the 
and  was  assessed  became  the  purchas-  In  Nevi  Hampshire,  an  office  copy 
er,  ought  to  be  received  in  evidence ;  of  a  deed,  when  admissible  as  part  of  a 
when  the  opposite  party  may  show  chain  of  title,  is  frima  facie  evidence 
that  the  purchaser  occupied  such  a  of  the  authority  of  the  person  who  cer- 
posiUon  as  required  him  to  pay  the  tilies  the  acknowledgment.  Harvey  r. 
taxes.  Pleasants  v.  Scott,  21  ArV.  370;  Mitchell,  31  N.  H.  575. 
76  Am.  Dec.  403.  BaJaoUon  of  Tart.— The  fact  that  a 

A  tax  deed  which  is  void  by  reason  of  portion  of  the  recitals  in  a  deed  are 
fatal  defects  in  the  proceedings  of  the  not  authenticated,  may  be  sufficient 
collector,  being  upon  record,  has  no  fur-  reason  for  the  rejection  of  such  portion 
ther  operation  than  to  give  character  to  as  evidence,  but  cannot  constitute  a 
such  acts  as  the  grantee,  and  those  ground  for  rejecting  another  and  en- 
claiming  under  htm,  may  do  upon  the  tirely  distinct  and  separate  portion, 
land.     Wing  v.  Hall,  44  Vt.  118.  which  is  properly  authenticated.    Gil- 

In  Washburn  v.  Cutler,  17  Minn.  361,     man  v.  Rlopelle,  18  Mich.  145. 
It  was  held  that  a  void  tax  deed  is  ad-         S.  Dalton  v.  Fenn,   40    Mo.  1 
mlsaibie  to  show  claim  of  title  to  lus-     Sterlin  t',  Daley,  37  Mo.  ^3; 
tain  an  adrene  possession.    See  also    v.  Freeman,  33  Fla.  539;  Gabe 


109; 
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it  is  subject  to  be  rebutted  by  evidence  of  any  material  defect  in 
the  proceedings  antecedent  to  its  execution  and  delivery.' 

J.  As  Color  of  Title — (Sec  also  Adverse  Possession,  vol 
I,  p.  225  ;  Title(Real  Property),  vol.  26). — There  is  no  doubt 
that  a  tax  deed,  fair  on  its  face,  and  purporting  to  convey  title  to 
the  lands  sold,  will  constitute  color  of  title,  under  which  adverse 
possession  for  the  period  prescribed. in  the  Statute  of  Limitations 
will  operate  as  a  bar,  notwithstanding  it  may  be  insufBcient  to 
pass  an  absolute  title,  by  reason  of  defects  and  irregularities  in 
the  tax  proceedings  prior  to  its  execution.*  But  the  question 
upon  which  there  is  much  conflict  of  authority  is,  will  a  tax  deed, 
void  on  its  face,  constitute  such  color  of  title  7  In  some  jurisdic- 
tions  it   will,"  for  example,   in  Nebraska,  Iowa,  Alabama,   Wis- 

93  Ind.  356 ;  Da^  v.  Daj,  59  Mica.  318 ;  by  ib  recitals  that  tlie  law  hai  been 

Sprague  v.  Pitt,  McCahon  (Kan.)  an ;  complied  with,  It  mty  be  contradicted 

Sheehr  i>.  Hindi,  17  Minn.  359;   Dunn  as   to   material   matters    by    evidence, 

V.  Sne'll,  74  Me.  31;  Sutton  v.  Stone,  4  wherever  the  questioni  arise,  whether 

Neb.  319;  Richardson  v.  Dorr,  5  Vt.  g;  In  a  coUatenl  proceeding  or  otherwise. 

Putney  v.  Cutler,  54  Wis.  66.  Abbott  *.  Doling,  49  Mo.  303. 


It  would  be  error  to  admit  a  tax  deed  1.  Whitney  v.  Stevens,  77  IlI.jSs; 
not  properly  acknowledged,  or  without  Russell  v.  Mandell,  73  111.  136;  dole- 
proof  of  the   signature  of  the  officer     man  v.  Billings,  89  III.  190;  Rawson  c 


making  the  sale,  even  as  color  of  title.  Fox,  65   111.  3QO;  McCagK  v.  Heacocic, 

Winstanley  v.  Meacham,  58  11!.  97.  41  III.  157;  Stubblelield  v.  Border*,  91  IlL 

In  California,  a  tax  deed  properly  380;   Woodward   v.  Blanchard,   t6  lU. 

acknowledged  is  admissible  in  evidence  4341  Dawley  v.  Van  Court,  31  III. 460; 

without  further  proof.   Courts  will  take  Hallowar  v.   Clark,  37   III.  483 ;  Mor- 

{'udlcial   notice  of  the   fact  as  to  who  rlion  ti,  Norman,  47  III.  477 ;  Winttan- 

lolds  the  office  of  tax  collector,  and  of  ley  v.  Meacham,  58  III.  97;  Dickenson 

the  genuineness  of  the  signature  of  the  i'.  BreEden,3oIll.  379;  Haewtt  v.  Rldge- 

oflicer.  Wetherbeeif.Dunn,  3iCal.io6.  ly,  49  111.  ao3;  Brooka  v.Bniyn,3jIll. 

1.  Roberts  v.  Chan  Tin  Pen,  33  CaL  yi»\  Irving  v.  Brownell,  II  111.  403; 
3S9;  Daiy  v.  Ah  Goon,  64  Gal.  e";  Watts  ti,  Parker,  17  III.  314;  McClellan 
Hatl  V.  Theiden,  61  CaL  534;  Abbott  v.  v.  Kellogg,  17  III.  49S ;  WHght  v.  Mat- 
Doling,  49  Mo.  303;  Large  v.  Fisher,  tison,  t8  How.  (U.  S.)  |o;  Dresback  d. 
49  Mo.  307;  Johnson  v.  Elwood,  53  N.  McArthur,  7  Ohio  146;  Flannagan  d. 
Y.  431;  Hickman  I'.  Kemper,  35  Ark.  Grimmet,  10  Gratt.  (Va.)  431;  Wal- 
dos; Cairo,  etc„  R.  Co.  v.  Parka,  33  dron  t..  Tuttle,  4  N.  H.  371;  Hearickf. 
Ark.  131 ;  Randolph  v.  Metcalf,  6  Dunn,  4  Ind.  164  ;  Hall  v.  Law,  103  U. 
Coldw.  (Tenn.)  400;  Laraby  v.  Reid,  3  S.  461 ;  Carter  *,  Woolfork,  71  Md.  183; 
Greene  (Iowa)  419;  Hickman  v.  Daw-  Baker  v.  Swan,  31  Md.  358;  Finlayv. 
•on,  33  La.  Ann.  4^;  Wettv.  Duncan,  Cook,  34  Barb.  (N.  Y.}  9;  Charle  !>. 
43  Fed.  Rep.43o;Jarvl««.  Stiliman,  31  ^affold,  13  Tei.  94;  Ricker  i>.  Butler, 
Wis.  599.  «  Minn.  545;  Harrison  v.  Spencer, 90 

The  recitals  in  a  tax  deed,  of  the  date  Mich.  586. 
of  the   collector's   receipt    of  the   ti 
books,  may  be  contradicted  by  his  r 

ceipt   to  tJie  clerk,  showing  a  different  U.  S.  341  ;  Gatling  v.  Lane,  17  Neb.  So. 

date.  Hickman o.  Kempner,3j  Ark.  J05.  But  such  a  deed  la  not  admiaaibte  to 

Where  a  deed  may  property  be  re-  show  color  of  title,  under  the  special 

-corded  in  two  places  or  offices,  and  ia  so  limitation  of  the  revenue  act  of  this 

recorded,  and  the  original  is  loat^  one  state.    "Sutton  u.  Stone,  4  Neb.  319. 

record  or  a  copy  of  it  may  be  Intro-  lovja. — Colvin  v.  McCune,  39  lowm 

duced  in  evidence  to  impeach  the  other,  coi ;  Douglass  v.  Tuilock,  14  Iowa  l6a; 

and  from  the  whole,  the  jury  may   find  Chicago, etc.,  R.  Co.  v.  Allfree, 64  Iowa 

what  the  oHginal  deed  was.     Wells  v.  500;  Childs  v.  Shower,  18  Iowa  366. 

Jackson  Iron  Mfg.  Co.,  48  N.  H.  491.  Alabama.— ^a^  v.  Youngblood,  69 

In  A/ijfOKri,  though  a  tax  deed  shows  Ala.   396;  Stovall  v.  Fowler,  71  AU. 
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consin,  Oregon,  Arkansas  and  Texas;  in  others  it  will  not,  as  in 
Illinois,  the  District  of  Columbia,  and  Kansas.^ 

Good  faith  on  the  part  of  the  person  claiming  title  by  adverse 
possession  under  color  of  title,  is  required.*  Color  of  title  is  a 
question  of  law;  but  the  good  faith  of  the  party  claiming  under 
it  is  a  question  of  fact,  to  be  found  and  settled  like  other  facts.' 
In  the  absence  of  evidence  to  the  contrary,  good  faith  will  be 
presumed.* 

A  tax  certificate  is  not  sufficient  to  constitute  color  of  title. 
An  instrument,  to  be  effectual  as  color,  must  purport  on  its  face 
to  convey  title — such  certificate  in  the  ordinary  form  does  not 
purport  to  pass  any  title ;  at  most,  it  is  only  evidence  that  the 
holder,  or  his  assignor,  purchased  the  land  therein  described,  at 
the  tax  sale,  and  that  if  not  redeemed  according  to  law,  the 
holder  will  be  entitled  to  a  deed.*  Nor  does  a  mere  sale  of  the 
lands  for  non-payment  of  taxes  give  the  purchaser  color  of  title.* 

But  a  quit-claim  deed  from  the  grantee  in  the  tax  deed,  will 
constitute  color  of  title.'''     The  tax  deed,  it  has  been  held  in  one 

77;  Dillingham  f.  Brown.  38  Ala.  3111  7  Am.  Rep.  558;  Shoflt  i-.  Walker,  6 

Hughes    V.    Anderson,   79   Ala,  aog;  Kan.  6s;  Carithers  v.  Weaver,  7  Kan. 

Hooper  i>.  Clajlon,  81  Ala.  391.  110;  Sapp  -o.  Morrill,  8  Kan.  677. 

JfiVroxji)!.— Leffingwell  v.  Warren,  a.  Bowman    -v.   Witiig,  39  111.  416; 

J    Black   (U.   S.)   599;    McMillan    v.  Dalton  v.  Lucas,  63  III.  337. 

Wehle,  SS  Wis.  685 ;  Edgerton  r.  Bird,  3.  Woodward   7'.   Blanctiard,   16  111. 

6  Wis.  517;  70  Am.  Dec.  473;  Sprecher  434;  Wrights.  Mattieon,  18  How.  (U. 

V.    Wakeley.    11    Wis.    433;    Hill    v.  S.)  jo. 

Kricke,  11   Wis.  443;   Knox  v.  Cleve-  «.  Brooks  t.  Bruyn,  35  III.  392;  Cole- 
land,  II  Wis.  345 ;  Lindsay  v.  Fay,  35  man  -u.  BillingB,  89  III.  183. 
Wis.  4^10.  And  it  is  held   that  the   deed  Itself 

Oregon. — Smith  V.  Shattuck,  13  Ore-  purports  good  faith,  unless  the  facts  and 

gon  361.  circumstances  attending   its  execution 

Ariansas, — Pillow    v.    Roberts,    13  show  that  the  party  accepting  it  had  no 

How.  (U.  S.)  471 ;  Elliott  v.  Pearce,  20  faith  or  confidence  in  it.     Dickinson  v. 

Ark.  508;  Cofer  f.  Brooks,  JO  Ark.  546;  Breeden,    30    111.    279;   McConnel   v, 

Pleasants   v.   Scott,   11    Ark.  371;   76  Street,  17  III.  254;   Morrison  v.  Kelly, 

Am.  Dec.  403.  33  111.  fad;  74  Am.  Dec.  169. 

T'ezaj.— Wofford    v.    McKinna,    33  B,  Tax  CeTtUcaM  Dmi  Hot  CoiuUtnt* 

Tex.  36;  76  Am.  Dec.  53.     But  Such  a  Color  of  Title.— McKeighan  v.  Hopkins, 

deed  does  not  constitute  color  of  title  14  Neb.  36! ;  Bride  u.  Walt,  33  111.  507; 

»o  as  to  support  the  plea  of  three  years'  Dunlop  !/.  Daugherty,  3o  III.  404;  Os- 

limitation  under  section  15,  orfive  years'  terman  c  Baldwin,  6  Wall.  (U.  S.)  tl6; 

limitation  under  section  16,  of  the  Stat-  O'Mulcahy   -v.    Florer,  27   Minn.  449. 

ute  of  thU  state.     KlIpatHck    v.  Sis-  See  also  Taxatiok— Taa  Sales. 

neroB,  33  Tei.  113;  Smith  v.  Power,  33  e.  Kei*  Bale  Hot  Color  of  Title. — An- 

Tex.  ig;  Wofford  v.  McKinna,  33  Tex.  nan  v.  Baker.  49  N.  H.  161. 

36;  76  Am.  Dec.  53.  T.  Qnlt-Olftlm   Dead    Fiom   Tax  Pnr- 

1.  Daed  Void  oa  Its  Faoa,  Hot  Oolor  of  cliaasr  It  Color  of  Title. — Mlnot  v. 
ntl»—///f»orj.— Moore  v.  Brown.  11  Brooks,  16  N.  H.  374 ;  Cowly  i;.  Mon- 
How,  (U.  S.)  414;  Arrowsmilh  -u.  Bur-  son,  10  Biss.  {U.  S.)  181. 
lingim,  4  McLean  (U.  S.)  489;  Irving  In  Wheeler  v.  Merriman,  30  Minn. 
■V.  Brownell,  11  III.  401.  See  also  the  373,  it  was  held  that  a  quit-claim  deed 
Illinois  cases  cited  in  note  just  pre-  purporting  to  remise,  release,  and  con- 
ceding, vey  all  the  grantor's  interest  in  and  to 

District   of   Co/BBi*i"a.~Keefe    v.  the  land,  nnd  containing  the  following, 

Bramhall,  3  Mackey  (D.  C.)  .i;^''  "  intending  herehy  to  convey  only  my 

Kansas. — Taylorv, Miles, 5'Kan. 4981  title  to  said  land,  acquired  by  the  pur- 
35  C.  of  L.— 45                           706 
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case,  is  available  as  color  of  title  only  from  its  date,  and  not  from 
the  date  of  the  sale,* 

k.  By  What  Law  Governed.— Tax  deeds  are  governed  by  the 
laws  in  force  at  the  time  of  sale.* 

17.  Who  Hat  Aoquisi — 1.  Fenons  Bound  for  Tkxm. — One  whose 
duty  it  is  to  pay  the  taxes  may  not,  by  neglecting  to  pay  them, 
and  allowing  the  land  to  be  sold  in  consequence  of  such  neglect, 
add  to  or  strengthen  his  title,  either  by  purchasing  at  the  sale 
himself,  or  by  suffering  a  third  person  to  buy,  and  then  purchas- 
ing from  him.  A  purchase  under  such  circumstances  operates  as 
a  payment  of  the  taxes,  leaving  the  title  in  precisely  the  situation 
in  which  it  would  have  stood  had  the  payment  been  before,  instead 
of  after,  the  sate.  The  obligation  to  pay  the  taxes  may  be  owing 
either  to  the  public  or  to  the  owner.  These  principles  are  applica- 
ble to  the  following  cases :  The  real  owner ; "  one  in  possession 

chase  of  the  Eame  for  taxes  for  the  year  dude  his  acquiring  title  thereto,  if  he 

1864,  and  previous  years  " — constitutes  was  under  no  legal  obligation   to  pay 

"  color  of  title  in  fee,"  and  the  recital  the  taxee,  and   they  were  not  assessed 

in  the  deed  that  the  title  conveyed  is  to  him  with  his  cooBent,      PleaBants  v. 

only  a  lax  title,  Is  not  of  itself  sufficient  Scott,  ll  Ark.  370;  76  Am.  Dec.  403. 

to  charge  the  grantee  with  actual  notice  And  where   the   owner   holds   by  a 

of  the  inGrmitiea  in  Buch  title,  although  title  acquired  after  the  levy  of  the  tax, 

of  record.  and  has  not  assumed  its  payment,  or  in 

1.  Titan  Color  of  Title  OonunenoeB. —  anywise  become  liable  to  see  il  paid,  he 

DeG raw  v.  Taylor,  37  Mo.  311.  is  not  disqualified  from  acquiring  the 

1.  State  V.  Mantz,  62  Mo.  ijS ;  Mc-  Ux  title.     Oswald  v.  Wolf,  1 29  111.  loo. 

Cann  11.  Merriam,  11   Neb,  141  ;  Smith  Where   one,   at  the   time   the    taxes- 

V.  Cleveland,  17  Wie.  556;  Nelson  r.  accrue,  holds  the  legal  title  to  the  land, 

Roundtree,  13  Wis.  369;  Woodman  v.  but    this    is     subsequently    set     aside 

Clapp,  21  Wis.  355,  because   of  fraud   on   the   part  of  his 

3.  Ownsr, — McAlpine  v.   Zitzer,  119  grantor,  he   may  afterwards  purchase 

111.  J73;  Griffin  V.  Turner.  75  Iowa  150;  the  tax  title  and  set  il  up  against  [he 

Pleasants  v.  Scott,  31  Ark. 370;  76  Am,  legal  title.  Seymour  f,  Harrison  (Iowa, 

Dec.  403;  Swift  !■.  Agnes,  33  Wis.  218;  189*),  53   N,   W.   Rep.   114.     See   also 

Montgomery  v.  Whitfield,  41  La,  Ann,  Atkinson  tj.  Dixon,  89  Mo.  464. 

8640; ThoHngtoni'.Montgomerj,S8  Ala.  Pnrelkua  br  Ontntor  with  Ouiwral 
8.  Contra,  Branham  j',  Beianson,  33  Wairantr. — In  Frank  v.  Ciruthers,  108 
inn.  49.  And  where  the  owner  of  a  Mo,  569,  a  person  conveyed  to  hii 
distinct  parcel  of  land  neglects  to  pay  children,  with  general  warranty,  lands 
the  taxes  thereon,  and  the  Eame  is  sold  on  which  he  had  allowed  taxes  to  be- 
jointly  with  the  land  of  others,  and  he  come  delinquent,  and  subscquentlv  they 
purchases  the  whole,  the  sale  is  void  were  sold  for  such  taxes  and  conveyed 
and  passes  no  title ;  the  purchaser  being  to  him  by  the  purchaser  at  the  sale;  it 
in  default  in  not  paying  his  taxes,  was  held  that  he  acquired  no  title 
Cooley   V.   Waterman,    16  Mich.   366 ;  thereby. 

Lewis  f.  Ward,  99  III.   s^s;   State   v.  Ol&linaut  Undsi  Prior  Told  Tu  Tltla.— 

Williston,aoWis.  liS,     ButseeTowle  One  who   is  not  In   possession  of  the 

V.  Shelly,  19  Neb,  636.  property,  and  whose  onlyclaim  thereto 

Where  land  subject  to  the  lienof  cer-  is  based'  upon  a  void  tax  deed,  may  ac- 

tain  taxes  is   leased   and   subsequently  quire  a  valid  title  by  purchasing  at  a 

purchased  by  the  owner  at  a  tax  sale,  subsequent  sale.  Mallory  v.  French,  44 

the  lease  is  still  good  ;  the  taxes    being  Iowa   133;  Neal   v.   Frazier,  63   Iowa 

extinguished  as  bv  a  payment.     Smith  451 ;   Eaton  v.  North,  39  Wis.  75;  Coxe 

i',PhelpB,63  Mo.'sSs.  j:  Gibson,   27   Pa.  Si.   160;    Staley  i'. 

But  it  seems  that  the  fact  that  lands  Leomans.  53  Ark.  43S, 

were  assessed  to,  and  sold  in  the  name  Wlien  TltlB  U  la,  Coutroraray. — It  has 

of,  a  particular  person,  does  not  pre-  been   held  that  where  there  is  a  bona 
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under  claim  of  ownership  at  the  time  of  assessment ; '  a  purchaser 
in  possession  under  an  executory  contract,  and  agreeing  to  pay 

taxes ;'   one  receiving  the  rents  and  profits,  and  ought  to  keep 

fide  controversy  as  to  a  title,  and  one  Ballance  v.  Forsyth,  13  How.  (U.  S.)  - 
of  the  claimants  i«  in  posEtflsian,  he  is  iS;  Voria  v.  Thomas,  13  lit.  442;  Glancy 
under  no  dutj  to  the  other  to  pay  the  v.  Elliott,  14  111.  456;  or  by  contract  or 
taxes,  and  may  strengthen  hie  claim  by  otherwise  il  had  become  his  duty  to 
procuring  a  tax  title,  Jeffery  v.  Hursli,  other  parties  concerned  to  make  pay- 
45  Mich.  59-  Comfare  Butterfield  v.  ment.  Chambers  -i:  Wilson,  3  Walts 
Walsh,  36  Iowa  534.  (Pa.)  495.  These  cases  fall  short  of  aup- 
1.  Ona  In  poataaalon  Under  Claim  of  porting  the  court  in  the  position  taken." 
TlUa.— McMinn  v.  Whelan,  17  Cat.  300;  Hera  PoMgailon  Witbout  Claim  of 
Coppinger  I',  Rice,  33  Cal.  40S  ;  Bernal  Tltla,  —  Mere  pOBseBBlon  by  one  who 
V.  Lynch,  36  Cal.  135;  Barrett  v.  does  not  claim  title  to  the  lands,  end 
Ameretn,  V>  Cal.  311;  Garwood  v.  who  is  in  no  wise  bound  for  the  taxes, 
Hastings,  38  Cal.  116:  Christy  w.  Fisher,  does  not  constitute  a  bar  to  his  acquir- 
es Cal.156;  Kelsey  If.  Abbott,  13  Cal.  ing  a  valid  tax  Utle.  Moss  r.  Shear,  15 
609;  Reily  V.  Lancaster,  39  Cal.  354;  Cal.  38;  85  Am.  Dec.  94;  Bowman  v. 
Stears  v.  Hallenbeck,  38  Iowa  550;  Cockrill,6  Kan.  311 ;  Blakeley  1'.  Bes- 
Anson  v.  Anson,  to  Iowa  <5;  89  Am.  tor,  13  III.  709;  Seaver  v.  Cobb,  98  III, 
Dec.514;  Thomas  v.  Stickle,  31  Iowa  zoo;  Stubblefield  f.  Borders,  93  III.  279; 
71;  Jones  V.  Davis,  24  Wis.  329;  Bas-  Sands  v.  Davis,  40  Mich.  14;  Curtis  v. 
■ett  V.  Welch,  23  Wis.  [75;  Fatlass  v.  Smith,  43  Iowa  66^;  Weichselbaum  v. 
Pierce,  30  Wis,  443;  Whitney  v.  Gun-  Curlelt,io  Kan.  709;  17  Am,  Rep,  304; 
derson,  31  Wis.  359;  Smith  v.  Lewis,  Buckley  r.  Taggart.  61  Ind.  336. 

30  Wis.  350;  Lybrand  v.  Hanej,  31  In  Link  v.  Doerfer,  42  Wis.  391 ;  34 
Wis.  330;  Stubblefield  v.  Borders,  93  Am.  Rep.  417,  it  was  held  that  the  tak- 
III.  179;  Choteau  f.  Jones.ii  111.  301 ;  ing  of  a  tai  deed  by  a  party  who  occu- 
I  Am,  Rep.  460;  Dubois  v.  Campau,  pied  the  land  at  the  time  of  the  levy  of 
34  Mich.  360;  Rule  r.  Broach,  58  Miss,  the  tax,  is  presumptively  Inconsistent 
553;  Pool  u.  Ellis,  64  Miss.  5ssi  Doug-  with  any  prior  claim  of  title,  and  in  the 
las  v.  Dangerfietd,  14  Ohio  ;33;  Wam-  absence  of  evidence  that  his  previous 
bole  r.  Foot,  1  Dakota  1;  Rodman  i',  entry  or  occupation  was  under  claim  of 
Sanders,  44  Ark, 504;  Miller  n.Ziegler,  title,  he  must  be  assumed  to  have  been 

31  Kan,  417;  Jacks  r.  Dyer,  31  Ark.  a  mere  intruder,  and  as  such,  capable 
333:  Gwynn  V.  McCauley,  33  Ark.  97.  of  acquiring  a  tax  tiltK. 

But  it  is  held  that  one  in  possession  3.  Pnrchasar  In  Poiaesiton  TTnder  Bx- 

by  virtue  of  a  purchase  at  a  tax  sale,  !i  MOtory  Contract,  and  AxraalnK  to  Paj 

not    precluded    from   becoming  a   pur-  Tazaa, — Oliver  r.  Croswell,  43  III.  41; 

chaser  at  a  subtequent  sale,  made  before  Baily  v.  Doolittle,  34  111,577;  Quinn 

his  thle   has   become   absolute  by   the  r.  C^imn,  2^  Wis,  168;  Haskell  .■/I'ut- 

eipiraiion  of  the  time  of  redemption,  nam,  42  Me.  224;   S  tin  son  i'.  Richard - 

Tweed  v.  Metcatf,  4  Mich,  579.  son,  48   Iowa  541.     See  also  Jones  v. 

In  Lacey  v,  Davis,  4  Mich.  140;  66  Wells,  31  Mich.  170, 

Am.   Dec,   524,  it  viaf,  held  that  one  in  And   one  who  enters    into    an    ar- 

possesslon  of  land,  claiming  it  as   his  rangemrnt  with  another  who  is  in  pos- 

own,cannot  acquire  title  by  purchasing  session   by  virtue  of  such  a  contract, 

at  a  sale  for  taxes  which  were  a  lien  cannot    acquire  .a   valid    title   to   the 

upon  the  land  at  the  lime  of  his  taking  premises  as  against  such  owner  by  vir- 

possession.  tue  of  a  sale  for  taxes,  which,  under 

But  in  Blackwood  v.  Van  VIett,  30  the  contract,  it  was  the  duly  of  his  as- 

Mich.   1 18,  this  case  is  criticised ;  the  signor  to  p.ty,  but  would  hold  any  title 

court,  by  Cooley,  J.,  saying  that  they  thus  acquired  in  trust  (or  the  owner. 

have  examined  into  the  cases  relied  upon  Bertram  t'.  Cook,  33  Mich.  51 8. 

In  Lacey  v.  Davis,  "and  find  that  in  all  There  arc  cases  holding  that  a  ven- 

of  them,  the  partv  who  was  held  pre-  dee,  under  an   executory   contract,  ID 

eluded  from  acquiring  a  title  at  a  tax  possession  and  enjoying  the  rents  and 

ca1e,waseithar  in  possession  of  the  land  profits,  is  also  incapacitated,  although 

'whenthetax wasasseGEed,and,uponthat  the  title  bond  does  not  in  terms  indi- 

ground,  cbarKenble  with   its  payment,  cate  who  is  to  keep  down  the   taxes 

Douglas  f.  Dangerlield,   14  Ohio  523;  during  the  interval  before  the  cr~' — * 
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down  the  taxes  ;  *  tenant  in  common,  or  his  grantee;  *   tenant  for 


becomes  executed.    Miller  t:  Corev,  15 
Iowa   166;  Hunt  ;>.  Rowland,  22  Iowa 

54;   FLtzgerald  i'.  Spain,  ,10  Ark.  95; 
Harkreader  v.  Clayton,  56  Miss.  383; 


31  Am.  Rep.  369;  Johnston 
—   "-    loS.     See  also  Seavei 

;   Connecticut  Mut,  L.  Ins. 


70  Ala.  I 


e  also  Seaver  v.  Cobb, 


Co.  I'.  Bulte,  4S  Mich. 
1.  One  BecetTiBs  Renti  and  Franti.^ 

Hunt  7'.  Gaines,  33  Ark.  267;  Duffilt  v. 
Tuhan.  28  Kan.  292;  Sanders  v.  Etlis, 
42  Ark.  215. 

9.  Ten&nti  In  Common. — Emeric  v, 
Alvarado,  90  Cal.  444 ;  Holterhoff  v. 
Mead,  36  Minn,  42;  Dubois ii.Campau, 
34  Mich.  360;  Richards  v.  Richards.  75 
Mich.  40S;  Butler  u.  Porter,  13  Mich". 
39a;  Page  u.  Webster,  8  Mich,  263;  77 
Am.  Dec.  446;  Clark  v.  Brown,  70 
Iowa  139;  Smith  v.  Smith,  63  Iowa 
608;  Sheean  i>.  Shaw,  47  Iowa  411; 
Conn  V.  Conn,  58  Iowa  747;  Shell  w. 
Walker,  54  Iowa  386;  Fallon  v.  Chid. 
ester,  46  Iowa  ^88;  Weare  v.  Van 
Meter,  4a  Iowa  128;  ao  Am.  Rep.  616 ; 
Pratt  V.  St.  Clair,  6  Ohio  93;  Clark  i: 
Lindse^,  47  Ohio  St  437 ;  Bracken  v. 
Cooper,  80  111.  221;  Chickering  i'. 
Faile,  38  III.  341 ;  Bender  v.  Stewart,  75 
Ind.  88;  Burgett  v.  Taliaferro.  118  111. 
503;  Brown  71.  Hogle,  30  111.  119;  Mc- 
Chesney  v.  White,  140  111. 330;  Delash- 
mutt  V.  Parrent,  39  Knn,  548 ;  Phtpps  v. 
Phippe,  39  Kan,  495 ;  Muibersbaugh  v. 
Burke,  33  Kan.  160;  Cocks  v.  Sim- 
mons, 55  Ark.  i04',John8P.  Johns,  93 
Ala,  239;  Donnor  ti.  Quartermas,  90 
Ala.  164,  Willard  v.  Strong,  14  Vt. 
53=;  39  Am.  Dec.  240;  Downer  v. 
Smith,  38  Vt.  464;  Williams  r.  Gray, 
3  Me.  207;  14  Am.  Dec.  334;  Harri- 
son V.  Harrison,  56  Miss.  174;  Fok 
V.  Coon,  64  Miss.  465;  Wise  v.  Hyatt, 
68  Miss.  714;  Allen  i,.  Poole,  54  Miss. 

133;  Barker  v.  Jones,  63  N.  H.  497; 
.loyd  V.  Lynch,  18  Pa,  St.  419;  70 
Am,  Dec.  137;  Maul  j>.  Rider,  51  Pa. 
St.  377 ;  Davis  v.  King,  87  Pa.  S"t.  a6i. 
The  foregoing  cases  hold  that  the  most 
tbat  can  be  acquired  by  such  a  pur- 
chase, is  a  right  to  compel  contribution 
from  the  co-tenants,  for  the  taxes  paid 
in  their  behalf,  and  to  have  the  amount 
treated  as  a  lien  upon  the  property  to 
secure  such  contribution. 

Nor  is  a  fax  deed  acquired  by  a  tenant 
In  common,  sufficient  in  equity  to  divest 
the  interest  of  a  co-tenant,  notwith- 
standing the  holder  of  the  deed  may 
bave  acquired  the  tax  certificate  before 


he  became  a  tenant  In  common.  FHnn 
V.  MctCinley,  44  Iowa  63;  Tice  v. 
Derby,  59  Iowa  313. 

Ai  Against  Btrancon. — But  the  title 
acquired  will  be  good  as  against  stran- 
gers ;  the  tenant  stands  in  no  fiduciary 
relation  towards  them  ;  and  if  the  co- 
tenants  do  not  complain,  Ihev  may  not, 
Burgett  V.  Williford,  56  Ark!  187. 

Effect  of  AdTeraa  PoBieialon. — But  it 
has  been  held  that  adverse  possession 
under  a  tax  title  by  a  tenant  in  common 
for  twenty  years,  will  give  him  as  com- 
plete title  as  though  there  had  been  no 
joint  tenancy.  English  v.  Powell,  iig 
Ind.  93. 

In  Wright  v.  Sperry,  11  Wis.  331,  it 
was  held  that  where  the  mortgage  of 
land,  and  the  foreclosure  of  judgment 
and   sale,  purport  to  be  of  the   entire 

S remises,  but  the  purchaser  requires  in 
let  only  an  undivided  part,  therebv  be- 
coming tenant  in  common  with  the 
mortgagor,  he  may  take  title  to  the  resi- 
due bv  purchasing  an  outstanding  tax 
deed  fo  the  whole;  his  claim  of  title 
to  the  whole  under  the  foreclosure 
sate,  being  adverse  to  that  of  the  mort- 
gagor. But  comfare  Davis  i'.  Chap- 
man, 34  Fed,  Rep.  674,  holding  that 
where  a  tenant  in  common  with  hU  own 
funds  buys  the  interest  of  his  co-tenant 
at  a  tax  sale,  but  the  sale  is  irregular, 
vesting  in  him  only  a  lien  upon  the 
property,  which,  by  lapiie  of  time,  mav 
ripen  into  a  perfect  title,  but  before  Ihat 
event  he  receives  rents  sufficient  for  his 
reimbursement,  he  must  so  apply  them, 
and  not  permit  the  statute  to  run. 

Orantee  of  Tenant  In  Common. — A 
grantee  of  a  tenant  in  common,  is  under 
the  same  duties  and  obligations  to  the 
latter's  co-tenants  as  his  grantor,  and 
tike  him,  cannot  divest  theirinterest  by 
acquiring  a  tax  deed  to  the  common 
propertv.  Auntin  v.  Barrett,  44  Iowa 
4S8.  dut  this  rule  does  not  apply 
where  the  grantor  acquired  the  tax  title 
first,  and  subsequently  purchased  a 


Tofa 


X  title 


1   the   land, 


the 


piement  it  by  such  a  purchase,  and  to 
rely  upon  it.  Jonas  »,  Flanniken,  69 
Miss,  577, 

Bnsband  Of  Tenaitt  In  Oominon. — The 
rule  of  the  text  precludes  also  the  hus- 
band of  a  tenant  in  comtnon  from  ac- 
quiring a  valid  tax  title  as  against  her 
co-tenants.  Bums  v.  Byrne.  45  Iowa 
385;   Chace   v.   Durfee,   16  R.  1.  348; 
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life  ;  *  tenant  in  possession  under  an  agreement  to  pay  taxes ;  • 

Busch  V.  Huston,  -^t,  III.  343.  But  W.  Va.  58,  and  Dubois  r.  Campau,  54 
comfare  Broquct  v.  'Warner,  43  Kan.  Mich.  360.  In  the  latter  case,  it  Is 
48,  where  it  Is  held  that  a  tax  title  pur-  GBld  that  such  a  purctiaee  by  the  co- 
chased  bj  the  husband  of  a  co-heiress  tenant  only  corrects  the  wrong  he  had 
to  tbe  lands  of  the  heirs,  where  the  hus-  before  committed,  and  operates  as  a. 
band  and  wife  were  not  in  possession  of  payment  of  the  tax,  and  he  may  not  set 
the  land.  Is  nol  void  as  t)etwecn  the  up  such  tax  title  against  his  co-tenants. 
holder  and  the  mortgagee  under  a  1.  Tanuit  for  LUb. — As  it  is  the  duty 
mortgage  from  the  father  of  the  heirs,  of  a  tenant  for  life  to  pay  the  taxes  as- 
nnitM  or  Tenftnt  In  Comnuiu. — A  sessed  during  his  tenancv,  he  Is  not  al- 
tnistce  of  a  tenant  in  common  can  lowed  to  purchase  and  hold  adversely 
neither  severally,  nor  jointly  with  to  the  remainderman  or  reversioner, 
another,  acquire  a  tax  title  adverse  to  Varney  v.  Stevens,  31  Me.  331;  Dunn 
the  co-tenants  of  his  cestui  que  trust,  v.  Snell,  74  Me.  22;  Patrick  v.  Sher- 
And  being  himself  disqualified,  the  title  wood,  4  Blatcht,  (U.  S.)  1  it;  Olleman 
of  the  party  taking  jointly  with  him,  v.  Kelgore,  Ji  Iowa  38  ;  Phclan  v. " 


It  fall  also 


with  him,     V.  Kelgore,  ji  Iowa  3a ;  i-hclan  v.  Boy- 
Davis,  83     ian,  35  Wis.  679;  Foley  v.  Kirk,  33  N, 


Iowa  405.  J,  Eq.  170;  Burhaus  v.  Van  Zandt,  7N. 

PartlUon  Befors  Aiaoisment. — If  par-  V.  3341  Stewart  v.   Matheny,  66  Miss, 

tition  Is  had,  and   the  land  is  held  in  II.     And  he  will  not  be  entitled  to  the 

severalty,  before   the   taxes  for  which  benefit  of  ch.  23,  $  4,  ^iiiujiy/i  Laws, 

the  land  is  sold,  were  assessed,  there  18S8,  providing,  with   reference  to  cer- 

will  be  nothing  to  prevent  anyone  of  tain  tax  titles  sold  and  conveyed  by  pub- 

the  former  co-tenants  from  buying  the  lie  authorities,  that  occupation  of  such 

land  of  the  other  exclusively   for   his  lands  for  twelve  months  shall  constitute 

own  use.  Maul  v.  Rider,  51  Pa.  St.  377,  a  bar  to  any  action  to  recover  the  same. 

An«r  Co-t«iL&nt'a  lutcreit  Sai  Cauad.  Jones  v.  Merrill,  69  Miss.  747. 
—And  a  tenant  in  common  of  land  But  in  IlUneit,  it  Is  held  that  where 
which  has  been  sold  for  taxes,  may,  after  the  tenant  for  life  procures  the  issuance 
his  Interest  has  been  conveyed  and  he  of  a  tax  deed  to  himself,  and  then  con- 
has  ceased  to  be  connected  with  the  veys  the  land  by  warranty  deed,  the 
title  as  tenant  in  common,  buy  the  tax  possession  taken  thereunder  is  adverse 
title  end  set  it  up  as  against  his  former  to  that  of  the  remainderman,  as  the 
co-tenanti.  Jonas  v.  Planniken,  69  warranty  deed  is  color  of  title  In  fee. 
Miss.  S77.  Lewis  v.   Pleasants  (111.  1S92),  30   N. 

Tonuit   In  Common  AoqnlrlnB    Tltl*  E.  Rep.  323. 

from  Fnrotuuer  at  th*  Bale  AAbi  Szsl-  9.  Tonant  In  PoHsision  Qniler  Asne- 

ratlon   of  Tlma   of  B«a«mvtlon.  —  The  m«nt  to  Par  Taxes. — Busch  i>.  Huston, 

foregoing  principles  have  been  modified  75  111.  343;  Blake  i-.  Howe,  \  Aik.  C  Vt.) 

in  several  jurisdictions  where  it  Is  held  306;  15  Am.  Dec.  681 ;   Shepardson  v. 

that,  after  a  sale  to  a  stranger  and  the  Elmore,  19   Wis.   424;    Williamson   v. 

time  for  redemption  has  passed,  one  of  Russell,  18  W.  Va.  611;  Haskell  v.Y-a\- 

the   tenants   in  common   may  purchase  nam,  42   Me.  244;   Donner  -u.  Quarter- 

the  land  from  the  stranger,  who  has  re-  mas,  oo  Ala.  170  ;   Connecticut  Mut.  L. 

celved  his  deed,  and  such  purchase  will  Ins.  Co.  v.  Boulte,  45  Mich.  113;  Ca- 

not  enure  to  the  benefit  of  his  co-ten-  rithers  v.  Weaver,  7  Kan.  no. 

ants.     Kirkpatrlck  -o,  Mathiot,  4  W,  &  A  purchase  by  the  tenant  under  such 

S.  (Pa.)  151;   Reinboth  v.  Zerbe   Run  circumstances,  would  be  considered  a* 

Imp.  Co.,  39  Pa.  St.  139.     Nor  will  the  held  in  trust  for  the  landlord  if  living, 

fact  of  indebtedness  by  the  purchaser  of  and  if  dead,  then  for  his  heirs.   Burgett 

the  tax-sale  title  to  his  former  co-ten-  v.  Taliaferro,  118  111.  503. 

ant,  to  an  amount  equal  to  one-half  of  Whers  Tliare  1%  na  OOTanant  to  Pv 

the    purchase- money,   alter    the    case.  Taxei.^The  cases  are  not  agreed  as  to 

Lewis  V.  Robinson,  10  Watts  (Pa.)  355.  the  right  of  the  tenant  to  acquire  a  valid 

To  the  same  effect  are  Alexander  v.  tax  title  as  against   his  landlord,  when 

Sully,  50  Iowa  192  ;  Keele  v.  Cunning-  there  is  no  agreement  to  pay  taxes.    In 

ham,  2  Heisk.  (Tenn.)  288;  Coleman  v.  favor  of  his  right  are;  Ferguson  i/.EIter, 

Coleman,  \  Dana  (Kv.)  398.     See  also  2(  Ark.  160;  Bettison  v.  Budd,  17  Ark. 

Frcntz  v.  Klotsch,  28 'Wis.  313.  But  the  345 ;  Weichselbaum  v.  Curlelt.  zo  Kan. 

contrary  ii  held  in  Battln  v.  Woods,  37  709;  37  Am.  Rep.  304.    Against  it  are: 
709 
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a  licensee  ;  ^  a  mortgagee  ;  *  a  mortgagor  in  possession  and  parties 
claiming  under  him.* 

Bailey  I!.  Campbell,  83  Ala.  34a;  Jack-  Pnrctiaaa   by   Jnsloi    Kortmg**' — A 

son  V.  King,  Sa  Ala.  431;  Gasklns  v.  junior  mortgagee  may  not,  bjpurchace 

Blake,  2^  Miss,  675;  Petty  v.  Mayg,   iq  at  a  lax  sale,  acquire  title  which  will  de- 

Fla.  6;^  ;  Wiiliamson  v.  Russell,  iS  Vf.  feat  the  Hen  of  a  senior  incumbrancer. 

Va.  6ia.     Especially  if  the  taxes  were  Garrettaon  v.   Scolield,   44    Iowa    35; 

upon  improvenienta  added  by  the  ten-  Frank  v.  Arnold,  73  Iowa  370;  Wada- 

ant.     Williams  v.  Towl,  65  Mich.  104.  worth  v.  First  Nat.  Bank,  73  Iowa  4J5; 

See  also  Thode  v.  Spoffard  65  Iowa  394.  Goodrich  v,  Kimberly,  48  Conn.  395 ; 

1.  LloflMfle.— Keokuk,  etc^  R,  Co.  Woodbury  n.Swao,  59  N.  H,  aa;  Smith 
V.  Lindley,  48  Iowa  it;  Saunders  v.  v.  Lewis,  30  Wis.  3J0.  Cotn/are  Con- 
Farmer,  6a  N.  H.  571.  necticut  Mut.  L.  Ins.  Co.  v.  Bulte,  45 

3.  Mortstsaa. — A   mortgagee,   either  Mich.  113. 

in  or  out  of  possession,  may  not  acquire,  KlKtiti    of    PnTohAaar    Under    B«iilcv 

as  against  the  mortgagor  or  the  other  Ilortrac*. — A  purchaser  In  foreclosure 

mortgagees,  a  tax  title  to  the  mortgage  under  a  senior  mortgage  by  proceedlngi 

premises.     Hall  v.   Westcott,  15   R.I.  to  which  a  junior  mortgagee  was  not « 

373;  Maifield  w.  Willey,  46  Mich.  35a  ;  party,  cannot,  by  buying   the  land  at  a 

Taylor  v.  Snyder,  Walk.  Ch.  (Mich.)  ux   sale,  acquire  any  right  which  will 

490;    Moore   V.    Titman,    44   111.   367;  preclude  such  junior  mortgagee  from 

Chickering  v.   Failes,  a6  111.  J07  ;  Mc-  redeeming  the  premises  by  a  tender  of 

Laughlin  v.  Green,  48  Miss,  175  ;  Fisk  the  proper  amount.     Anson  v,  AnsOD, 

V.  Brunette,  30   Wis.   toa  ;  Burchard  v.  30  Iowa  55  ;  89  Am.  Dec.  514. 

Roberta,  70  Wis.  iii ;   Ward  v.  Mat-  Aeqnlduon  of  Tltla  b7,,nan  Boldar.— 

tliewE,  So  Cal.  343;   Middletown  Sav.  In  Fair  v.  Brown,  40  Iowa  209,  it  was 

Bank  V.  Bacharach,  46  Conn.  535.  held  that  a  lien  holder  cannot  acquire 

Some  cases  make  the  circumstance  of  btle  at  a  tax  sale  which  will  defeat  the 
possession  by  the  mortgagee  all  im-  lien  of  aifother  incumbrancer, 
portant.  Thus,  it  Is  held  that  a  mort-  In  Wilson  v.  Jamison,  36  Minn.  59, 
gagee  out  of  possession  may  acquire  a  the  question  was  presented,  whether  a 
tax  title,  Spratt  v.  Price,  18  Fla.  289 ;  judgment  creditor  of  a  mortgagor,  hat- 
Summers  V.  Kanawha  County,  36  W.  ing  by  his  judgment  a  lien  upon  the 
Va.  ijo;  Waterson  v.  Devoe,  18  Kan.  property  junior  to  the  mortgage,  could, 
333;  Williams  v.^  Townsend,  31  N.  Y.  by  purchasing  at  a  tax  sale,  acquire  as 
41;  ;  and  there  is  a  dictum  in  Sturde-  against  the  mortgagee  a  title  by  vesting 
vant  V.  Mather,  ao  Wis.  576,  to  the  the  lien  of  the  mortgage.  The  court 
same  effect.  While  a  mortagee  inpos-  was  equally  divided  upon  the  ques- 
Bcssion  may  not  acquire  such  a  title,  tion,  so  that  the  decision  of  the  lower 
Schenck  v.  Kelley,  88  Ind.  444 ;  Brown  court,  that  there  was  no  disability,  was 
V.  Simons,  44  N.  H.  475;  Shoemaker  affirmed. 
■V.  Bank,  15  Phila.  (Pa.)  397.  The  holder  of  a  judgment  lien  may 

Under  the  .Mish«d/ii  Gen.  Sts.,  ch.  acquire  title  as  against  the  owner  to  the 

II,  4  8;7,  ft  mortgagee  may  acquire  title  property   by    purchasing    at    tlie   sale. 

as   against  the  mortgagor,  when  he  is  Morrison   v.   Bank  of   Commerce,   81 

neither  legally  nor  equitably  bound  to  Ind.  335. 

protect  the  property  against  the  taxes  S.  lIortKBKorliiFoaseHlon,andPartiM 

for  which  the  sale  U  made.     Relmer  v.  PIMming  nnder  "*"» — A  mortgagor  in 

Newel,  47  Minn.  337.  possession,   or   parties  claiming  under 

In  Martin  v.  Swofford,  59  Miss.  338,  him,  cannot  defeat  the  lien  of  the  mort- 

it  is  said  that  whatever  may  be  the  rule  gagee  by  acquiring  a  tax  Utle  to  the  land. 

as  to  the  foregoing  question,  it  i a  cer-  Allison  ti.  Armstrong,  aS  Minn.   376; 

tain  that  the  mortgagee  may  not  buy  41    Am.  Rep.  281;  Keier  v.  Clifford.  59 

for  the  common  good,  and  then  use  the  N.  H.  308;  Woodbury  v.  Swan,  59  N. 

title  acquired  for  the  purpose  of  defeat-  H.   32;    Phinney  v.   Day,   76   Me.  83; 

ing  the  rights  of  the  mortgagor.  Gardiner  v,  Gerrish,  23  Me.  46;  Fuller 

The  fact  that  an  agent  purchases  at  a  v.   Hodgdon,   35   Me,   343;   Dayton  n. 

tax  fale,  land  upon  which  he  holds  In  Rice,   47   Iowa  429;  Fair  v.  Brown,  40 

his   own    right   a   mortgage,   will   not  Iowa  309;  Porter  t/.  Lafferty,  33  Iowa 

render  Invalid  the  Otle  acquired  by  his  354;  Stears  v.  Hollenbeck,  38  Iowa 550; 

principal.    Jury  v.  Day,  54  Iowa  573.  Connecticut  Mut.  L.  Ins.  Cfo.  v.  Bufle, 
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2.  Agent,  Attorney,  Qnardian,  Enaband,  and  Wife. — An  agent  hav- 
ing the  control  and  management  of  the  property,  is  disqualified 
from  purchasing  the  same  on  his  own  account,  without  a  previous 
explicit  renunciation  of  his  agency.*  And  the  rule  is  not  changed 
by  the  fact  that  the  principal  fails  to  furnish  him  funds  to  pay  the 
taxes.*  Nor  can  an  agent  engaged  by  the  owner  to  bid  off  the 
property,  acquire  title  thereto  by  taking  the  deed  in  his  own 
name.^     And  so,  the  purchase  by  an  attorney  of  land,  in  regard 


Is  Mich.  113;  Maxiield  v.  WiUey,  46  such  creditor,  In  virtue  of  a  sale  for 
lich.  353;  Felis  V,  Barbour,  <8  Mich,  taxes  asseBEed  in  his  name,  and  whicli 
40;   Raleton   v.   Hughes,   13   III.  469;     accrued    on    the    property   during  his 


^         ,   Illinois    Bank,    11    III.    367;  ownership.      Magner  v.   Hibernla  Ins. 

Cooper  i>.  Jackson,  99  Ind.  566 ;  Trav-  Co.,  30  La.  Ann.  1357, 

elers,  Ins.  Co.  v.  Patten,  98  Ind.  209:  1.  Agenti. — BarthoLemew  i>.  Leech, 7 

Beltram   v.   Villere    [La.   1888),  4  So.  Watts  (Pa,)   472;  Murdoch  f.  Milner, 

Rep.  506;  Austin  v.  Citizens'  Bank,  30  84  Mo.  96;  Barton  v.  Moss,  33  111.  50; 

La.  Ann.  691 ;  Newton  v.  Marshall,  61  Gonzalia  v.  Bortelsman,   143  III.  634; 

Wis.   8;  Avery   v.  Judd,  31  Wis.  36a;  Oldhamsv.  Jones,  5  B.Mon.(Kj.)  467; 

FallasB  V.   Pierce,  30  Wis.  443  ;  Leppo  Morrli  ti.  Joseph,  1  W.  Va.  356  ;  91  Am. 


X  Gilbert,  16  Kan.  138.  And  this  rule  Dec.  386 ;  Franks  v.  Morris,  9  W.  Va. 
ipplies  to  the  owner  of  a  small  undi'  664;  Woodman  v.  Davis,  33  Kan.  344; 
Tided  interest  in  an  equity  of  redemp-     Coxe  v.  Wolcott,  17  Pa.  St.   154 ;  Mo- 


tion.  Middletown  Sav.  Bankv,  Bacha-  Mahon  v.  McGraw,  26  WiB.&T4;  Baker 

rach,  46  Conn.  513.  v.  Whiting,  3  Sumn.  (U.  S.)  475. 

The  purchaser  of  lands  at  an  admin-  In  Fox  v.  Zimmerman,  77   Wis.  414, 

Istrator's  sale,  subject  to  the  mortgage,  it  was  held  that  ifanagcntemployed  to 

stands  in  the  position  of  the  mortgagor,  collect  rents  and   pay   taxes  on  land, 

and  cannot  acquire  a  tax  title  so  as  to  having  rents  in  his  hands  sufficient  to 

cut  off  the    mortgage.     Edgerton    v,  par  the  taxes,  permits  the  land  to  be 

Schneider,  36  Wis.  385,  sold  therefor,  and  purchases  the  same, 

A  vendee,  in   possession,  under    an  it  is  equivalent  to  a  redemption,  and  he 

equitable  title,  occupies  the  position  of  thereby  acquires  no  title  as  against  his 

a  mortgagor  as  to  the  unpaid  purchase-  principal ;  and   the   result  is  the  same 

money,  and  he  may  not  acquire  a  tax  If  the  agent  buys  as  agent  for  his  wife 

title  to  the  premises  to  the  prejudice  of  and  In  her  name,  for  in  such  case  she 

his  vendor.      Cowdrj  v,  Cuthbert,  71  is  chargeable  with  notice  of  the  fraud. 

Iowa  733.  Where  the  court  charged   that  the 

Where  the  mortgagor,  by  fraud  end  evidence  was  too  slight  to  constitute  an 

collusion  with  a  third  party,  allows  the  agency,  this  was,  on  appeal,  held  to  be 

land  to  be  sold  for  taxes,  and  procures  error — that  it  was  a  question    for  the 

such  party  to  purchase  the  same  to  de-  jury.     Lamb  v.  Irwin,  69  Pa.  St.  436. 

feat  the  mortgage,  the  tax  title  will  be  See  Lamb  ii.  Davis,  74  Iowa  719,  for  a 

treated  as  though  the  mortgagor  were  case  where  the  circumstances  were  held 

the  purciiaser.      McAlpine   v,   Zltzer,  not  to  constitute  the  party  purchasing 

119  III.  373.  an  agent. 

A  tax  deed  taken  by  the  wife  of  the  But  the  purchase  is  voidable  only  at 

mortgagor  at  his  request  and  held  for  the  option  of  the  principal,  who  must 

his  benefit,  is  invalid  as  against  the  mort-  refund  what  hag  been  paid,  if  he  avoids 

gagee.     Drew  v.  Morrill,  63  N.  H.  563.  the  purchase.     Ellsworthy  v.  Cordrey, 

But  in  Missiisiffi,  it  is  held  that  the  63  Iowa  675. 

wife  of  the  grantor  in  a  trust  deed   to  Nor  can  an  agent  having  charge  of 

the  land  embraced  therein,  may  defend  the  lands,  by  a  purchase  of  the  certlG- 

iuccessfully  against  an  action  of  eject-  cate  from  the  county,  make  himself  the 

ment  by  the  secured  creditor  who  pur-  owner  of  the  lands  as  against  his  pria- 

chases  at  the  trustee'!  sale.     Carter  v.  cipal.     Fisher   v.  Krutz,  9   Kan.  joi. 

Bustamente,  50  Miss.  559,  See  also  Huzzard  v.  Trego,  35   Pa,  gt. 

A  debtor  whose  property   has  been  9;  Shay  i;.  McNamara,  34  Cal,  169. 

seized,  sold,  and  purchased  by  hismort-  1.  Bowman  v.  Officer, ^3  Iowa  640; 

gage   creditor,  may  not    subsequently  McMahon  v.  McGraw,  36  Wis.  614. 

acquire  the  tax  title  thereto  as  against  3.  Matthew*  v.  Light,  33  Me.  305; 
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to  which  he  has  been  retained,  is  inconsistent  with  his  relation  to 
his  chent,  and  void,  although  there  may  have  been  no  bad  faith 
on  his  part.*  But  the  mere  fact  that  the  purchaser  had  been, 
during  the  life  of  the  owner,  his  attorney  in  some  suits,  does  not 
cast  upon  him  the  duty  of  paying  the  taxes,  or  affect  his  right  to 
purchase,* 

A  tax  deed,  made  upon  the  sate  of  a  minor's  lands,  to  his 
guardian,  conveys  no  title  adverse  to  the  ward,  whether  the  deed 
be  made  to  the  guardian  or  to  his  assignee  of  the  certificate  of 
sale,* 

It  has  been  held  that  a  husband  may  not  acquire  title,  as 
against  his  wife,  to  her  separate  estate,  by  purchasing  at  a  tax 
sale.4 

3.  Tax  Officers. — The  ofBcer  conducting  the  sale  may  not,  either 
personally  or  by  an  agent,  purchase  the  property  ;  *  nor  may  he 

Curtis  V.  Borland,  3^  W.  Va.  114.    See  tax  deed  of  her  huBband't  land  and  hold 

hIeo  LInslej'  v.  Sinclair,  14  Mich.  380.  such   land   adverselj'   to  the  husband, 

1.  Attomari. — Wright  V.  Walker,  30  said  :     "  If   she  may   lawfully   do  to. 

Ark.  44.     But  where  Uie  client  refused  some   singular  complications  growing 

for  more  than   four  years  to  pay  hie  at-  out  of  such  transactions  may  hereafter 

torney   fees,   and    reimburee    him    his  arise." 

expenses  incurred  in  a  suit  to  foreclose  In  Burns  v.  Byrne,  45  Iowa  383,  the 

■  mortgage,  and   the  land   mortgaged  court  said;     "It  would  be  a  startling 

was  subsequently  bought  by  the  attor-  doctrine   that  a  husband  may^  possets 

uey  at  a  tax  safe,  the  client  being  in-  and  enjoy   the  profits  of  his  wife's  real 

formed  of  the  sale,  and   failing  to  pay  estate,   neglect  to  pay  the  taxes,  pur- 

the  amount  so  advanced,  it  was   held  chase  the  property  at  the  same  sale  for 

the  client  could  not,  seven  years  there-  the  delinquency,  and  acquire  a   valid 

after,  maintain  an  action  to  set  aside  title.     Such  a  refusal  or  neglect  to  par 

the   tax   deed.     Eckrote   -u.   Myers,  41  taxet  would  be  a  fraud  upon  his  wife 

Iowa  324.  and  would  vitiate  the  title  acquired." 

S.  Pack  v.  Crawford,  39  Ark.  489.  S.  OSlcer  aaPniotiaMr.— Clutev.Bar- 

S.  Onardlan. — Dohms   v.    Mann,    76  ron,  3  Mich,  iqi;   McLeod  v.  Burkhal- 

lowa  723.  '^''i  £7   Miss.  6j;   Sponable   v.  Wood- 

ft.  Baibftiul  and  VUe. — Laton  v.  Bal-  house,  48  Kan.  173;  Haiton  v.   Harris, 

com,  64  N.  H.  q2.     And  in  this  case  It  ig  Kan,  jii ;   Chandler  v.  Moultou,  33 


M  also  said  that  the  wife  Is  u 


19  K, 
Vt.a 


similar  disqualification  as  to  the  hus-  In  Spicer  v,  Rowland,  39  Kan.  740,11 

band's  property.  was  held  that  a  sale   directly  to  the  of- 

In  Willard  v.  Ames,  130  Ind.  351,  ficer  himself,  or  to  a  firm  of  which  he 
the  court.by  MilIer,J.,gaid:  "Itseeme  is  a  member.  Is  absolutely  void,  and 
to  be  settled  law  that  a  husband  whose  may  be  called  In  question  by  a  pur- 
duty  It  is  to  look  after  the  business  in-  chaser  at  ■  subsequent  sale,  or  other  in- 
terests of  his  wife   and    family,  as   well  terested  party. 

as   to   support  them,   will  not  be  per-  In  lo-aia,  under  the  statute,  the  sale 

mitted  to  acquire  title  to  the  property  is   held   to  be  voidable  only,  and   the 

of  his  wife  by  purchasing  at  a  tax  sale,  title  based  on  such  a  sale,  when  held  by 

But  we  know  of  no  law  to  prevent  a  wife  a  subsequent  purchaser  for  value  wlth- 

from  purchasing  at  a  public  tax  sale,  the  out  notice,  may  not  be  defeated,  save 

lands  of  her  husband,  or  of  others  of  upon    proper    proceedings     instituted 

which  he  is  in  possession,  provided  the  therefor.     Ellis  v.  Peck,  45  Iowa  iii. 

purchase  is  made  on  her  own  account  And  the  right  to  have  the  sale  set  aside 

and  with  her  own  money."  may  become  barred  by  the  Statute  of 

Blit  in  Swift  V,   Agnes,  33  Wis.  119,  Limitations.     Lawrence  v.  Hornick,  8t 

the  court,  while  refraining   from  deter-  Jowa  193. 

mining   whether  a  wife,  especially  one  In   Yancey  v,  Hopkins,  i    Munf. 

who  has  no  separate  estate,  can  take  a  (Va.)   419,   the  sheriff  who  made  the 
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act  in  the  matter  as  the  agent  of  a  third  party.*     This  rule,  how- 
ever, is  held  not  to  preclude  a  clerk  of  the  officer,  who  has  no 

independent  authority  or  control  over  the  sale,  from  purchasing.* 

gale,  became  the  puTchaeer,  and  his  title  was  made  as  an  accommodation  to  the 
was  held  valid.  Bui  here  there  was  a  former  owners,  and  with  the  under- 
general  custom,  recognized  in  8  public  standing  that  thej' might  have  the  prop- 
statute,  and  proved  in  llie  case  itself,  erty  upon  repayment  of  the  amount  of 
for  sheriffs  and  their  deputies  to  pur-  the  bid. 
chaee  lands  at  tax  sales.  Under   the    Virginia   Act  of  1813, 

In  Penniylvania,  a  countj  commis-  where  the  deputj'  was  the  purchaser, 

sloner   may  not  purchase   for   himself  the  title  was  adjudged  void  in  the  hands 

lands  sold  at  a  treasurer's  sale  at  a  price  ai  a  bona  Jlde  purchaser  claiming  under 

less  than  the  amount  of  taxes,  coats,  etc.,  the  deputv.  Taylor  v.  Stringer,  1  GratL 

but  he  ma;  purchase  at  a  price  exceed-  <Va.)  15^, 

ing  that  amount.     Cuttle  i>.  Brockway,  But  in  Arkaasas,  it  is  held  that  a 

34  Pa.  St.  145.  deputy  who  has  no  control  of  the  col- 

In  California,  if  a  court  commis-  lection  of  taxes,  may  purchase  at  the 
sioner,  whose  duty  it  is,  in  cases  of  de-  sale  as  any  other  person.  Hare  v.  Car- 
fault  In  tax  suits,  to  draft  a  decree  en-  nail,  39  Ark.  196. 

forcing  the   lien,  by  negligence  Inserts  And  in  Mississippi,  the  fact  that  the 

In  the  decree  a  clause  that  the  summons  deputy  sheriff  becomes  a  purchaser  at  a 

had  been  served,  when  such  wag  not  the  sale   made   by   his  principal,  does   not 

fact,  and  subsequently  buys  the  prop-  render  the  sale  ipso  facto  void,  when  it 

ertj  at  the  sale,  equity  will  not  permit  Is  not  shown  that  the  deputy  had  any 

him  to  profit  by  his  wrongful  act,  and  part  in  making  the  sale,  and  there  is  no 

will  set  aside  his  deed.     Martin  v.  Par-  suggestion  of  any  unfair  practice  or  bad 

sons,  50  Gal.  498.  faith  on  his  part  in  reference  thereto. 

Dcsaty  u   Pnroluuer. — Under   lo-wa  O'Reilly  v.  Molt,  4  Woods  (U.  S.)  645. 

Code,  4  8S5,  the  deputy  of  the  county  1.  Offlear   Porelkaalui   bi    Asent. — 

treasurer  is  prohibited  from  acquiring  Everett  v.  Beebe,  37  Iowa  453  ;  Corbin 

«n  interest  in   lands  sold  at  a  tax  sale.  -v.  Beebee,  36  Iowa  336;  Payson  v.  Hall, 

And  where  he  enters  upon  the  books  a  30  Me.  319.     In  this  latter  case  it  was 

■ale  as  made  to  a  party  who  is  not  pres-  said  :   "A  collectorof  taxes  cannot,  con- 

ent,  and  who  subsequently  assigns  the  sistently  with  a  faithful  and   legal  dli- 

certiticate  to  him,  the  sale  Is  invalid,  charge  of  his  official  duties,  become  the 

Ellis  V.  Peck,  45  Iowa  112.  agent  of  a  purchaser  whose  interest  it 

In  Kirk  v.  St.  Thomas'   Church,  70  is   to   acquire  the  whole  estate,  or  as 

Iowa  2S7,  the  deputy  county  treasurer  much  of  it  as  possible,  by   payment  of 

had  funds  of  his  minor  child  which  he  the  taxes  and  costs,  and  whose  agent,  to 

desired  to  invest   in   the   purchase   of  be  faithful,  must  have  the  same  interest, 

property  at  a  tax  sale.     He  procured  A,  while  a   faithful   discharge    of  ailiclal 

to  bid  in  the  property  for  that  purpose,  duty  would  require   him  to  sell  as  little 

The  certificate  was  made  out  to  A,  but  as   possible  of  the  estate  to  obtain  such 

never   delivered  to  him.     The  deputy  payment.     His  otiicial  duties  and  those 

paid  the  bid  to  the  treasurer  and  took  of  his  private  agency  would  come  into 

the  certificate  and  procured  an  assign-  direct   conflict    The    performance    of 

ment  thereof  by  A  to  his  son— A    hav-  one  duty  is  inconsistent  with  the  faith- 

ing  no  consultation  at  any  time  with  the  ful  performance  of  the  other." 

minor  end  receiving  nothing  for  his  ser-  I.  Fox  i/.  Cash,   1 1  Pa.   St.  207;    Lo- 

vices.    The  sale  was  held  to  be  invalid,  rain  v.  Smith,   3;   Iowa  67 ;  Wells  ti. 

In  Galbraith  -o.  Drought,  34  Kan.  591,  Jackson  Iron   Mfg.  Co.,  47  N.  H.  335 ; 

it  was  held  that  where  an  auctioneer  is  90  Am.  Dec.  575. 

employed    by   the   sheriff   to   cry   the  In  O'Reilly  v.  Holt,  4  Woods    (U, 

property,  an'd,  although  the  sheriff  be  S.)  645,  It  was  held  that  the  fact  that  the 

present,    exercises    full    discretion    in  purchaser  was   clerk   of  the  court,  in 

re|!ard  to  the  sale,  he  becomes  pro  hac  whose  office  the   deed  must  be  fileJ  on 

vtce,    the   deputy   of  the   sheriff;   and  the  day  of  sale,  did  not  render  the  sale 

where,  at  such  a  sale,  property  be  struck  absolutely  void. 

off  by  the  auctioneer  to  himself,  the  sale  And  in  Kentucky,    it   is  held    that  if 

is  void  under  Kamat  Code  Civ.  Pro.,  f)  the  deputy  register  of  the   land  office 

463 ;  and  thte,  although  such  purchase  becomes  the  purchaser,  it  Is  incumbent 
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4.  State,  County,  and  Hnnioipality. — It  is  generally  provided  by 

statute  that  if  the  lands  cannot  be  sold  for  want  of  bidders,  or  if 

the  highest  bid  is  insufficient  to  pay  the  taxes  and  costs,  it  shall 
be  bid  in  for  the  state,  county,  or  municipality,  as  the  case 
may  be.* 

upon  him  to  show  that  his  purchase  applies  to  purchasers  other  than  the 
■wasfairinevery  particular,  and  founded  municipality.  And  a  sale  to  the  state 
upon  a  full  and  adequate  consideration,  for  a  term  of  nine  hundred  years,  Is  un- 
Morton;i.Warine,iSB.  Mon.  (Ky.)  7^'  authorized.  Morgan  v.  Elizabeth,  44 
In  Ariansas,  Oie  county  clerk  being  N.J.  L,  571;  Schalt  f ,  Grosch,  31  N.  T. 
required  by  law  to  advertise  the  land  Eq.  199;  Ludington  v.  Elizabetli,  34  N. 
tor  sale,  to  attend  and  make  a  record  of  J.  Eq.  357.  See  also  /«  re  Report  of 
the  sale,  and  to  issue  certificates  of  pur-  Com  rs,  etc.,  49  N,  I.  L.  488. 
chase  and  redemption,  and  a  deed  to  And  under  the  WiscoHsia  Laws  of 
the  purchaser  if  not  redeemed,  is  him-  iSjg,  ch.  11,  ^9,  a  county  is  only  author- 
self  forbidden  from  becoming  a  pur-  ized  to  purchase  after  the  lands  have 
chaser.  Cole  v.  Moore,  34  Ark,  583.  been  twice  offered  at  public  sale  and  re- 
1.  State,  Conntr,  or  Cltr  as  PnTohasBr.  main  unsold.  And  it  le  not  then  author- 
— In  Nebraska,  county  commissioners  Ized  to  purchase  the  game  jointly  with 
may  purchase  at  all  tax  tales,  public  or  an  Individual.  And  a  deed,  from  which 
private,  for  the  use  and  beneSt  of  the  it  appears  that  the  land  was  sold  to  the 
county,  lands  which  are  offered  and  re-  county  and  another,  is  void  upon  its 
main  unsold  for  want  of  bidders.  State  face.  Sprague  v.  Coenen,  30  Wis.  309. 
V.  Cain,  18  Neb.  635;  Otoe  County  v.  In  Norlh  Carolina,  under  the  Act  of 
Mathews,  18  Neb.  466;  Otoe  County  v.  171^,  if  no  one  bids  off  a  smaller  quan- 
Brown,  16  Neb.  394 ;  Shelley  v.  Towle,  tity  thao  the  whole  for  the  sum  due, 
ifi  Neb.  194.  And  it  is  unnecessary  for  such  bid  shall  be  considered  tM  a  bid  by 
the  county  to  pay  to  the  treasurer  the  the  governor  for  the  use  of  the  state. 
amount  of  the  delinquent  taxes;  the  But  the  state's  title  is  not  complete  un- 
taxes being  due  the  county  in  its  own  til  all  the  requisites  pointed  out  by  the 
or  a  representative  capacity — that  is,  as  act  are  complied  with,  such  as  eiecu- 
trustee  of  the  various  corporations,  such  tion  of  deed,  registration  of  same,  etc. 
as  the  towns,  villages,  and  school  dls-  Doe  v.  Bryan,  z  Hawks  (N.  Car.)  17. 
tricts  within  the  county.  Lancaster  And  where  the  land  was  stricken  off 
County  V,  Trimble,  34  Neb.  752.  to  the  governor  for  the  use  of  the  state. 

Under  the  Kansas  statute,  a  county  and  the  officer.  Instead  of  executing  his 

may  not  enter  Into  competition  with  in-  deed  at  the  county  court  succeeding  the 

dividuals  as  a  voluntary  bidder;  it  can  sale,  as  the  act  requires,  did  it  1 ' 

"     '       '      '-  ...  sequent  term,  the  deed  was  he 

inoperative.     Den  -v.  Rose,  4  Dev.  (N. 

wise  sold  for  the  amount  due.     And  a  Car.)  549. 

deed  reciting  a  gale  to  the  county  as  a         Under    the   act,   the  officer   has   no 

competitive  bidder  is  void  upon  its  face,  authority  to  use  the  name  of  the  gover- 

Babbitt  ii.  Johnson,   15  Kan.  251;  Ma-  nor  as  a  bidder  for  the  state,  except  at 

»._  .,..     _      "--       (^.    Guittard  a  sale  made  prior  to  the  period  at  which 

,  7,  4  Kan.  333;  he  settled,  c  ■  •  ■  ...  ,  , 
Norton  v.  Friend,  13  Kan.  531;  Larkin  the  public  r 
*,  Wilson,  »8  Kan.  1:13;  Mack  tj.  Price,  s^red.  fN.  Car.)  344;  Den  v.  Rose,  4 
35  Kan.  134.  But"  it  seems  that  the  Dev.  (N.  Car.)  554. 
party  entitled  may,  if  the  sale  was  in  In  Pennsylvaaia,  a  treasurer's  sale  of 
fact  valid,  and  that  factitapparentfrom  unseated  lands  to  the  commissioners, 
the  record  of  the  sale  and  tlie  certificate,  for  the  county,  for  more  than  the  taxes 
compel  by  mandamus  the  Issue  of  a  and  costs,  takes  away  the  title  of  the 
valid  deed.  Bryson  v.  Spaulding,  20  owner — the  county  might  refuse  to  rat- 
Kan.  437.  ify  the  purchase  and  charge  the  commis- 

By  section  83  of  the  charter  of  the  sloners  individually  with  the  taxes  and 

city  of  Elizabeth,  if  the  lands  are  not  costs;  but  it  is  a  matter  entirely  between 

bid  for,  they  shall  be  struck  off  to  the  the    county    and    her    commissioners. 

city  for  a  term  of  fifty  years;  this  term  The  former  owner  ofthe  land  has  noth- 

ifl  not  enlarged   by   section  33   of  the  ing  to  do  with  It.      Russel  v.  Reed,  27 

IfeTii  yersey  Act  of  1873,  p.  778;  that  Fa.  St.  166. 
714 


>y  Google 


"Who  Ibj  Aeqnlra.                        TAX   TITLES.  BUM,  tioaatj,  Mo. 

The  cotnmiBBioners  selling  lands  for  the  books  of  the  county   auditor   are 

taxes,  under  the  acl  of  CongreMofFeb.  held   to   be  admU»ib1e  In   evidence   to 

6th,  1S63,  are  bound  to  bid  them  off  for  prove  that  the  land  was  offered  for  sale 

the    Uniled  Stales,  if  no  one   will    bid  and   not   sold    for  want  of  bidders,  ai- 

more  than  two-thirde  of  thetr  aGseseed  though  In  the  entriee  of  said  books  there 

value,  unless  the  owner  shall  request  mav  be  some  irregularities.     Thevenin 

that  they  be  struck  off  to  some  other  v.  Slocum,  16  Ohio  519. 

person  at  a  less  price;  and  the  commis-  BtaM  PnTehaaa — LonlalaiM. — There  Is 

(ioners  are  without  discretion   in   the  no   law   in   Louisiana   preventing  the 

matter.      Turner  v.   Smith,   18  Gratt.  state  from  purchaaing  at  tax  sales.  The 

( Va.)  830.  object  of  article  aio  of  the  constitution 

In  Alabama,  where  lands  are  sold,  of  that  state  was  to  prevent  the  state 

whether  under  the  revenue  law  of  1868,  from  acquiring  property  for  taies  by 

or  that  of  1874,  or  that  contained  in  the  forfeiture,  and  not  to  prohibit  the  state 

Code  of  1876,  l/l)  450-460,  and  the  state  from   purchasing.     Martinez   v.    State 

fiurchases  at  the  sale,  the  sum  bid  must  Tax    Collectors,    43     La.    Ann.    677; 

ndude  the  county  tax,  with   interest  Breaux  v.  Negrotto,  43  La.  Ann.  436. 

thereon  and  the  penalties  incurred,  but  WlieUier  DMd  la  MBcnaary  to  Gonrar 

the  state  is  not  liable  to  the  county  for  Title. — In  Arkanias,  at   a   sale   under 

this  part  of  the  amount  bid.      Swte  v.  the"OverdueTax  Act,"of  March,  t88i, 

Brewer,  64  Ala.  187.  where  lands  are  struck  off  to  the  state 

In  Tenjiestee,  this  matter  of  priority  for  lack  of  bidders,  no  deed  Is  necee- 

ia  regulated  by  statute,  state,  city,  and  sary  to  convey  title.   Keal  v.  Andrews, 

county  taxes  being  liens  on  the  lands  53    Ark.    445 ;    Doyle    v,    Martin,   55 

from    the   time   they  become  due  and  Ark.  37. 

payable,  and  the  proceeds  of  sale  are  But  in  Missiisiffi,  merelv  striking 

distributed  in  accordance  with  the  prior-  the  land  off  to  the  state  will   not  vest 

i^  of  such  liens.     Nashville  v.  Lee,  it  title.    The  list  certified  by  the  collector 

L«a{Tenn.)  ija.  to  be  correct,  provided  by  Codeof  1871, 

In  Pennsyiiiaiiia,  where  the  county  f  1698,  as  an  economical  substitute  for 

commissioners,  in  pursuance  of  Act  of  the  numerous  deeds  formerly  required, 

March   13th,  1815,  ^   j,   Pamph.  Laws  is  essential.   Maj-son  i'.  Banks,  59  Miss. 

177,  bid  in   lands  sold  at  a  treasurer's  447 ;  Ferrill  v.  Dickerson,  63  Miss.  no. 

aale,  and  subsequently,  said  lands  being  Where,  by  a  statute  in  WiiconiiH,  it 

unredeemed,  the  commissioners  sell  the  was  provided  that,  "  whenever  any  lot 

same  in  pursuance  of  the  Act  of  March  or  tract  of  land  shall  be,  or  shall  have 

agth,  1824,  Pamph.  Laws  167,  the  county  been,  for  five  consecutive  years  sold  for 

must,  where  the  proceeds  of  sale  are  taxes  and  bid  in  for  the  county,  and  re- 

eufficient,  pay  to  the  township,  in  which  main  unredeemed,  the  title  thereof  shall 

«uch  lands  are  situate,  the  road  tax  due  absolutely  vest  in   the   county   where 

thereon  at  the  time  of  the  treasurer's  such  lot  or  tract  of  land  is  situate,"  It 

sale,  and    which    has    since    accrued,  was  held  that  the  original  owner  waa 

Ruah  Tp.  V.  Schuylkill  County,  100  Pa.  divested  of  his  title,  and  the  title  was 

St.  356.  vested  in  the  county  without  any  deed, 

Forfelttm  to  Bt»t«  fOr  Taut  of  Bid-  and  by  the  mere  operation  of  the  act, 

d«n. — In  some  of  the  states,  the  statutes  and  that  such  a  method  of  transfer  to 

provide  that  If  the  lands  cannot  be  sold  the  county  ii  constitutional.     Baldwin 

for  want  of  bidders,  they  shall  be  de-  i/.  Elv,  66  Wis.  171;  Lombard  i-.  White, 

dared  forfeited  to  the  state.     In  such  76  Wis.  445. 

cases  there  can  be  no  forfeiture,  unless  In  Colorado,  a  deed  is  authorized  to 

the  lands  are  exposed  for  sale  according  be  executed  to  the  county,  and  the  form 

to  law,  and  there  is  a  failure  to  sell  for  prescribed  for  cash  purchasers  should 

want   of  bidders.     Biggins   i>.   People,  be  substantially  pursued  as  far  as  ap- 

106  III.  370 ;  Scott  v.  People,  2  111.  App.  plicable  to  the  county  as  a  bidder,  and 

642  ;   State   v.   Thompson,  18   S.  Car.  varied  only  so  far  as  may  be  necessary 

C38;  Owens  V.  Owens,  15  S.  Car.  155;  to  show  the  truth  of  the  transaction; 

Magruder  v.  Esmay,  35  Ohio  St.  311.  as,  for  instance,  it  must  show  that  it 

See    also    Giilillan   v.   Chatterion,   38  was  struck  off  to  the  county  for  lack 

Minn.  335 ;  Mulvey  v.  Toier,  40  Minn,  of  bidders,   etc.    Dyke   *.   Whyte,   17 

384 ;  Woodward  v.  Sloan,  37  Ohio  St.  Colo.  396. 

592.    See  Taxation— ^0>-/<iVHr*  for  In  KoHtas,  no  deed  can  be  issued  to 

NencompUa^ce  viith  Tax  Laws.  the  county ;  the  land  being  held  by  It 

Zrldenoo  of  f  aUsre  to  Ball. — In  Okio,  for  the  purpose  of  being  assigned  to  the 
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But  a  city  or  other  municipal  corporation,  in  the  absence  of  an 
enabling  statute,  has  no  authority  to  purchase ;  the  general 
power  to  buy  and  hold  real  estate,  will  not  authorize  it.* 

7.  Natitbe  07  Title  Acquibed — 1.  Before  Execntion  and  Deliveir 
of  Deed— (See  also  Taxation  —  7«-r  Sales,  vo\.  2$).— Until  the 
expiration  of  the  time  for  redemption,  and  the  execution  and 
delivery  of  the  deed,  the  title  to  the  lands  sold  remains  with  the 
tax  debtor;  the  purchaser  acquiring  simply  a  statutory  lien  for 
the  amount  of  his  bid,  interest,  costs,  and  penalties.*  He  does 
not  acquire  the  right  of  possession,'  and,  consequently,  is  not 
entitled  to  the  rents  and  profits.*     And  his  certificate  of  sale  will 

first  part/  willing  to  take   it.     State  v.  be  included  by  the  statutory  proviiioiu 

Magill,  4  Kan.  415 ;   Guittard   Tp.   v.  rMpecting  such  instruments. 

Marshall  County,  4  Kan.  389.  Under  the  Iowa  Code  of  1S51,  $  50], 

1.  LoganBport     v.     Humphrey,     84  the  legal  title  passes  to  the  purchaser, 

Ind.  467.  but  it  is  only  to  support  the  statutory 

Under   the  loTva  Code  of  1851,  the  lien.     Dennison   v.   Keokuk,   45  Iowa 

counties  of  the   state  were  not  author-  370;  Tredway   w.  McDonald,  51   Iowa 

ized  to  purchase.     Bruck  v.  Broeeigks,  663 ;  Byington  v.  Buckwalter,  7  Iowa 

18  lowfl.  393.   See  also  Miller  *.  Gregg,  513;  74  Am.  Dec.  379. 

36  Iowa  75.  S.  Cooley  on  Taxation  368,  49;  Hib- 

The  city  of  Milwaukee  was  not  au-  bard  v.  Brown,  51  Ala.  469;   People  v. 

thorlxed  In  1851  to  purchase,  and  a  sale  Hammond,  1  Dougl.  (Mich.} 376;  Shale- 

to  it  was  void.     Knox  v.  Peterson,  at  miller  i>.  McCarty,  55  Pa.  SL  186;  Wing 

Wis.  147.  V.    Hall,    47  Vt.    182;    CrtMthwait  r. 

Section   159  of  the  Illinois  Act  for  Byington,  ir   Iowa   533;   Tredway   w. 

the  incorporation  of  cities  and  villages,  McDonald,  51  Iowa  663;  Dennison  f. 

confers  no  power  to  become  purchasers,  Keokuk,  45  Iowa  270 ;  Lacy  v.  Johnson, 

on  cities  and  villages  organized  under  j8  Wig.  414. 

special  charters.     Champaign  ■v.  Har-  In   Minnesota,   if   the  holder  of  the 

mon,  98  111.  491.  certificate  enters  and   makes  improve* 

Tlfb  city  of  Jelferson  has  power  under  ments  before  the  expiration  of  the  lime 

her  charter,    Misiouri  Acts   1S71,    p.  for  redemption,  he  does  not  hold  under 

390.4  I,  to  buy  at  execution  sales  for  color   of  title,   and,  consequently,  will 

taxes  due  the  city.     Jefferson  i>.  Curry,  not    be  allowed    therefor.      McLellan 

Jl  Mo.  85.  V.  Omodt,  37  Minn.  157. 

The  Illinois  Act  of  1879,  authorizing  Under  the  Mistomri  Rev.  Act  of 
suit  to  be  brought  for  delinquent  taxes  1857,  the  purchaser  is  entitled  to  pot- 
in  the  name  of  the  people,  or  in  the  session  for  a  limited  time,  and  after  the 
name  of  the  proper  county,  is  broad  expiration  of  the  time  for  redemption, 
enough  to  authorize  the  county  to  pur-  may  procure  a  deed,  but  he  cannot  de- 
ehase  under  the  judgment.  Douthett  fend  his  possession  simply  upon  his  cer- 
v.  Kettle,  104  111.357.  Comfart  fiWa  tificate,  against  a  party  showing  a  l^al 
the  foregoing  Keller  v.  Wilson,  90  Ky.  title.  Dalton  v.  Fenn,  40  Mo.  109. 
350;  Parish  II.  Eager,  15  Wis.  590.  4.  Mayo  v.  Woods,  31  Cal.  169;  Peo- 

S.  Stephens  v.  Holmes,  36  Ark.  48 ;  pie  v.   Hammond,   i    Dougl.    (Mich.) 

Spratt  V.  Price,  18  Fla.  390;  Douglass  176;  Woodland  Oil  Co.  11.  Lawrence,  i 

11.   Dickson,   31    Kan.   310;    People   v.  Pennyp,  (Pa.)  4S0,    And  under  i /«(fi. 

Hammond,!  Dougl. (Mich.)376;Brack-  naa  R.  S.,  1876,  p.   l3o,  the  holder  of 

ettr.  Gilmore,  15  Minn.  345;   Tripp  ti.  the  certificate  is  entitled  to  the  posses- 

Ide,  3  R.  I.  51;   Donohoe  ti.  Veal,  19  sion,  and  the  rents  and   profits.    Ethel 

Mo.  331 ;   Shalemiller  v.  McCarty,  55  v.  Batchelder,  90  Ind.  530. 

Pa.   St.   186;   Lightner  -u.   Mooney,  10  But   the  certificate   does  not  confer 

Watts  (Pa.)  407.  this  right  unless  the  sale  was  regular 

In  Watkins  u.  Eaton,  30  Me.  535;  50  and   valid.     When   one    takes   possea- 

Am.  Dec.  637,  it  is  said   that  the  pur-  sion   under   an   invalid   certificate,   he 

chaser's  title  is  In  principle  a  mortgage,  Is  accountable  for  the  rents  and  profits, 

although  it  does  not  exist  in  a  form  to  and  ener  receiving  more  than  enough 
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not  protect  him  in  the  commission  of  waste.'  But  he  has  been 
permitted  to  maintain  an  action  to  enjoin  the  removal  of  build- 
ings, and  the  commission  of  other  such  acts  calculated  to  depreci- 
ate the  value  of  the  property* 

2.  After  Ezecntion  and  Delivery  of  Seed. — The  local  statutes 
determine  what  estate  is  acquired  by  virtue  of  the  tax  deed,  after 
the  expiration  of  the  period  of  redemption.  In  general,  the 
grantee  is  vested  with  an  estate  in  fee  simple,  all  prior  interests, 
liens  and  incumbrances  being  extinguished,  the  theory  being  that 
the  land  itself  is  taxed  and  sold,  and  not  the  owner's  title.^  But 
in  some  of  the  states  only  such  title  and  estate  pass  as  were  had 

to  repay  the  amount  of  hie  bid,  interest,  8  Ohio  St.  430;  Smith  t>.  Lewis,  20  Wis. 
and  coflts,  will  not  be  considered  as  350;  Saj-le»  i'.  Davis,  aa  Wis.  aaj;  Jar- 
holding  a  certificate  which,  constituting  vis  V.  Peck,  ig  Wis.  74;  Butler  v, 
in  the  beginning  a  mere  lien,  can  grow  Baily,  3  Bay  (S.  Car.)  244;  Gitchell 
by  lapse  of  time,  under  a  statute  of  v.  Kreidler,  S4  Mo.  472;  Allen  v.  Mc- 
limitaiionK,  into  a  title  at  law,  or  into  Cabe,  93  Mo.  138;  Myers  v.  Bassltt,  84 
a  defense  against  such  a  title.  Davis  Mo.  479;  WillianiE  v.  Hudson.  93  Mo. 
f.  Chapman,  24  Fed.  Rep.  674;  Barton  524;  Vincent  n.  Eaves,  (  Mete.  (Kj.) 
V.  McWhinney,  8;  Ind.  481.  347;  Verdery  v.  Dotterer,  69  Ga,  194; 

1.  Douglas  V.  Dicltson,  31  Kan,  iio,  Greene  v.  Williams,  58  Miss.  752;  East- 
<ri/iciiinff  Stebbins  v.  Guthrie,  4  Kan.  man  v.  Thayer,  60  N.  H.  408;  Smith  v. 
353;  Dallon  f.  Fenn,  40  Mo.  109;  Messer,  17  N.  H,  430;  People  f.  Ham- 
Woodland  Oil  Co.  V.  Shoup,  107  Pa.  mond,  1  Dougl.  (Micl>.)  276;  Sinclair 
St.  393;  Shalemiller  v.  McCarty,  55  7'.  Learned,  t;'  Mich.  344;  Strauch  v. 
Pa.  St.  186,  holding  that  the  owner  of  Shoemaker,  i  W.  &  S.  (Pa.)  166;  Big- 
unseated  lands  may  recover  of  the  pur-  ler  V.  Karns,  4  W.  Si  S.  (Pa.)  137; 
chaser  at  a  tax  sale  thereof,  for  limber,  Newbj  v.  Brownlee,  23  Fed.  Rep.  322; 
cut  and  removed  therefrom  before  re-  Pike  i'.  Wassell,  94  U.S.  714;  Brown 
demptlon  of  the  premises.  But  com-  i/.  Austin,  41  Vt.  263;  Gwynne  !>.  Neis- 
farr  Wright  v.  Wing,  18  Wis.  4.1;.  wanger,  18  Ohio  408;  Wines  v.  Woods, 

a.  Phillips  ».  Meyers,  55  Iowa  265.  109  Ind.  291;  Scott  v.  Mills.  49  Ark. 
The  Pennsylvania  Act  of  June  13th.  226;  Biscoe  v.  Coulter,  iS  Ark.  423; 
1883  (T.  L.  89).  gives  the  purchaser  of  Steeple  v.  Downing,  60  Ind.  478;  Keep- 
unseated  lands  the  writ  of  estrepement  fer  v.  Force,  S6  Ind.  81;  Sharpleigh  v. 
against  the  owner  or  other  person  act-  Surdam,  1  Flip.  (U.  S.)  472;  Abbott  v. 
ing  under  him,  to  stay  waste  prior  to  LIndenbower,  42  Mo.  162;  Tallman  v. 
redemption.  Woodland  Oil  Co.  v.  White,  a  N.  Y.  66;  Jackson  v.  Morse, 
Shoup,  107  Pa.  Si.  393.  18  Johns.  {N.  Y.)44i;  9  Am.  Dec.  235; 

3,  Robbins  v,  Barron,  32  Mich.  36;  Atkins  -v.  Hinman,  7  111.  437;  Clark  v. 
Lacey  v.  Davis,  4  Mich.  140;  66  Am.  Stirckland,  a  Curt.  (U.  S-)  439;  M'Coy 
Dec.j24;  Peckham  v.  Milliltan,99  Ind.  v.  Michew,  7  W.  &  S.  (Pa.)  386;  Doe 
352;  Parker  v.  Baxter,  2  Gray  (Mass.)  v.  Hearick,  14  Ind.  242. 
185;  Billings  f.  Stark,  ti;  Fla.  297 ;  Doe  Title AcqulredframtliBStftM.— In  .,4/a- 
u.  Deavors,  8  Ga.  479;  Maumua  If.  Bey  junrn,  where  the  state  is  the  purchaser, 
net,  31  La.  Ann.  46a  ;  Marion  v.  New  but  acquires  no  title  by  reason  of  ir- 
Orleans,  30  La.  Ann.  293;  In  re  Doug-  regularities  in  the  sale,  a  certificate  pur- 
las,  41  La.  Ann.  765;  Dunlap  i>.  Gal-  portingtotransfer  "all  therightand  title 
latin  County,  15  111.  7;  Langley  v.  of  the  slate  secured  by  said  purchase," 
Chapin,  134  Mass.  82;  Fageru.  Camp-  confers  no  title.  Fleming  tj.  McGee,  8r 
bell,  S  Watts  (Pa.)  187;  Parker's  Ap-  Ala.  409.  See  also  Boykin  i.. Smith,  6; 
peal.  8   W.  &   S.   (Pa.)  449;  Kelso  v.  Ala.  294. 

Kelly,  14  Pa.  St.  204;  Board  of  Regents  In  Misiissipfi,  a  piaintiiT  seeking  to 

V.  Linscott,  30  Kan.  240  ;  McFadden  ti.  recover  lands  upon  a  tax  title  derived 

GofT,  3a  Kan.  418;  Becker  v.  Howard,  from  the  state,  must,  in  order  to  make 

66N.y.j;  Dale!'.  McEvers,  2  Cow.  out  his  title,  besides  producing  his  deed 

(N.    Y.)    118;    Thoringlon   f.   Mont-  from  the  state,  show  by  the  list  of  lands 

gomery,  83  Ala.  548;  Jones  v.  Devore,  «old  to  the  state,  or  by  a  deed  from  the 
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by  the  delinquent  at  the  commencement  of  the  year  for  which  the 
assessment  was  made.*  And  when  the  statute  deals  with  particu- 
lar  interests  in  the  land,  rather  than  the  land  itself,  and  assesses 
such  interests  separately,  only  the  interest  assessed  and  sold  will 
pass,  and  previous  liens  will,  as  a  rule,  be  left  intact.* 

When  the  right  of  redemption  exists  after  the  execution  of  the 
deed,  as  in  some  states  in  case  of  infants,  married  women,  etc.,  the 
estate  of  the  grantee  is  conditional,  liable  to  be  defeated  by  a 
redemption  in  conformity  with  law.' 

Where  different  tax  deeds  are  executed  to  different  persons  for 
the  taxes  of  different  years,  the  deed  last  executed  for  the  taxes 
of  the  latest  year,  is  paramount  to  any  previously  executed.*  It 
seems  that  the  tax  deed,  when  given,  will  not  relate  back  to  the 
time  of  sale,* 

tax  officer,  according  to  the  statute  ap-  after  that  event.    State  v.  Shaw,  18 

plicable  to  Bales  for  taxes,  how  the  itate  Iowa  67;  Jasper  County  v.  Rogers,  17 

acquired  her  title.     Failing  to  do  this,  Iowa  154;  Helphrej  v.  Ross,  19  Iowa 

hfs  deed  from  the  sUte  may  be  excluded  40;  Crum  v.  Cotting,  11  Iowa  4J3. 

from  the  evidence  upon  the   motion   of  1,  Cooley  on  Taxation,  p.  446;  Irwin 

the  defendant.     Vaughn  v.  Swajzie,  56  u.  Bank  of  U.  S.,  1  Pa.  St,  349;  PltU- 

MUs.  704;  ClymerTi.  Cameron,  55  Miss,  burgh's  Appeal,  40  Pa.  St.  455;  Alle- 

593;  Weathersby  v.  Thoma,   57   Miss,  ghany   City's   Appeal,  41    Pa.  St.  60; 

a86;  French  v.  Ladd,  57  Miss.  678 ;  Fer-  Cadmus  v.  Jackson,  ji  Pa.  St.  295. 

rill  V,  Dickerson,  63  Miss.  310.  S.Wright    v.    Wing,    18   Wis.    45; 

1.  Dyer  v.  Branch  Bank,  14  Ala.  622;  Douglas  i>.  Dickson,  31  Kan.  310.  See 
Summers  f.  Kanawha  County,  16  W.  Taxation,  subd.,  Rrdcmftion. 
Va.  IC9;  McDonnald  i>.  Hannah,  51  4.  Board  of  Regents  v,  Linscott,  30 
Fed.  Rep.  73;  £j(^.  Macay,  84  N.  Car.  Kan.  240;  Case  r.  Frailer  30  Kan. 
63  (here  under  the  statute  such  title  343;  McFaddeo  v.  Goff,  3a  Kan.  418; 
passes  as  was  had  at  time  of  sale);  Campbell  f.  Stagg,  37  Kan.  419;  Beta 
Gates  V.  Lawson,  33  Gratt.  (Va.)  13;  v.  Bird,  31  Kan.  141;  Harris  v.  Curran, 
Hopper  *.  Malleson,  16  N.  I.  Eq.  382  ;  31  Kan.  580;  Johns  -u.  GrifEn,  76  Iowa 
Morrow  v.  Dows,  iS  N.  J.  Eq.  459  419;  Bowman  v.  Thompson,  36  Iowa 
(holding  that  the  estate  acquired  by  a  505;  Chandler  v.  Dunn,  50  Cal.  (5; 
mortgagee  prior  to  the  assessment  is  not  John  v.  Rush,  14  Pa.  St.  139;  Town- 
affected);' Nashville  V.  Cowan,  10  Lea  send  v.  Prowattaln,  8i*  vk.  St.  139; 
(Tenn.)  jis;  Wheeler  v.  Yenda,  11  Montgomery  t.  Meredith,  17  Pa.  St. 
Tex.  563;  Huiick  v.  Scovil,  9  III.  159;  43;  McCoy  v.  MIchew,  7  W.  &  S.  (Pa.) 
Dunn  I/.  Winston,  31  Miss.  135.  786;    Knox   v.   Lidgen,  33   Wis.   39a; 

Where   the   owner  of  land  has  pre-  Wadleigh  ti.  Marathon  County  Bank, 

viously  given  a  deed  of  trust  to  secure  58  Wis.  546.     But  where  several   deeda 

the  payment  of  money  thereon,  the  pur-  for  the  same  property  are  made   to   the 

chaser  at  the  tax  sale  acquires  only  the  same   grantee,   and  the  eldest  deed   ia 

equity   of  redemption   existing   in  the  good  to  vest  title  in  him, the  subeequent 

grantor;  and  the  land  is   first   liable  for  deeds  are  merely   evidence  of  the  pay- 

the  trust  lien.      Smith  v.  Lewis,   i  W.  mentof  taxes.  Paul  f.  Fries,  18  Fla.  573. 

Va.  39.  S.  Donohoe   v.   Veal,   [9    Mo.   331 1 

Landa    HortC&IBd  to   School  rnnd —  Woodland  Oil  Co.  11.  Shoup,   i(»   Pa. 

Iowa.— Under  section  81 1  of  the  lo-aia  St.  293.     See  also  Paul  r.  Fries,  iS  Fla. 

Revision,  where  lands  are  mortgaged  to  ^73 ;   Eaton   v.  Lvman,   18   Wis.   334; 

the  school  fund,  the  interest  of  the  per-  Piikin  i^.  Yaw,  13   111.  151.     Comfar* 

son  who  holds  the  title  is  alone  sold  for  Ferguson  v.  Miles,  8  III.  35S. 

taxes,  and  the  interest  of  the   stale  is  In  Connecticut   Mut,  L.   !ni.  Co.  v. 

not  ailfected,  the   purchaser   acquiring  Butte,  45  Mich.  113,  it  is  said   that  the 

only  the  right  to  redeem  from  the  mort-  tille  will  relate  back  to  the  sale  for  all 

gage.     This    provision    applied    to   all  purposes  of  substantial  justice,  but  not 

sales  made  after  it  took  eHect,  whether  otherwise;  and  that  it  may  not  be  used 

the  taxes  became  delinquent  before  or  to  divest  rights  acquired   since  the  pe- 
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TL  RiOHTBor  PuBOH&ssBSOT  SzTEonrs  TnLEB — 1.  At  Common 
Law. — At  common  law,  the  doctrine  of  caveat  emptor  applies  in  its 
fullest  extent  to  tax  sales.  If  the  tax  title  proves  to  be  worthless, 
the  purchaser  is  without  remedy,  either  against  the  tax  officer, 
the  owner,  the  state,  or  the  municipality.  His  payment  is  regarded 
as  a  voluntary  one,  and  he  assumes  all  risks  ;  for,  as  in  judicial 
sales,  there  is  in  tax  sales,  no  warranty.' 

2.  Under  Statute* — a.  RETURN  OF  Purchase-MONEY. — Inmost 
of  the  states  statutes  have  been  enacted,  affording  purchasers 
relief  when  their  titles  prove  worthless.  Usually  they  are  author- 
ized to  recover  of  the  owner  the  amount  of  the  purchase-money, 
and  all  subsequent  taxes,  togetherwith  aspecitied  rate  of  Interest 
on  the  same ;  the  whole  being  made  a  lien  upon  the  land.*     If, 

riod  to  which  it  would  relate.  See  also  the  court,  b^  Scudder,  J.,  says  in  refer- 
Hemmingwaj-  v.  Drew,  47  Mich.  554.  ence  to  this  caee:  "  In  my  opinion,  the 
And  in  Hess  ii.  Griggs,  43  Mich,  400,  it  authority  of  this  case  is  BJiaken  bv  the 
was  held  that  the  deed  cannot,  by  re-  dissenting  opinion,  and  by  the  Eubse- 
lation,  make  parlies  trespasserg  by  rea-  quent  case  of  Hampton  v.  Nicholson, 
son  of  acts  done  upon  the  land  before  It  23  N.  J.  Eq.  423,  in  which  the  chancel- 
was  given.  lor  savs,  'Purchasers  frequently  accept 

1.  Barber  u.  Evans,  37  Minn.  91;  deeds 'by  which  no  title  ie  conveved, 
Burdick  v.  Bingham,  38  Minn.  182 ;  under  a  misapprehension  of  the  law. 
Packard  v.  New  Limerick,  34  Me.  i56;  When  there  is  no  mistake  or  mierep- 
Lynde  v.  Melrose,  10  Allen  (Mass.)  49;  resentations  as  to  the  facte  and  no  fraud 
St.  Louis,  etc.,  R.  Co.  v.  Alexander,  41  and  no  warranty  of  title,  they  have  no 
Ark.  190;  Harper  ».  Rowe,  53  Cal.  redress  at  law  or  inequity.'"  '  See  also 
133;  Loomis  V.  Los  Angeles,  59  Cal.  State  t.  Picataway  Tp.,43N.  ].  L.  3;3. 
456;  Worley  v.  Cicero,  no  Ind.  108;  By  the  terms  of  the  Pennsylvania 
Logansport  v.  Humphrey,  84  Ind.  467;  Act  of  April  a  ist,  1856,  the  rule  caveat 
State  V.  Casteel,  no  Ind.  174;  Church-  emftor  does  not  apply  to  purchasers  at 
man  z<.  Indianapolis,  110  Ind.  259;  In-  treasurer's  sales,  where  the  lands  sold 
dianapolis  11.  Langdale,  29  Ind.  486;  are  not  in  the  county,  or  when  they  are 
McWhinney  v.  Indianapolis,  98  Ind.  sold  upon  a  double  assessment.  Eredin 
183;  Coe  I'.  Farwell,  34  Kan.  566;  w.  Road  Coni'rs,  87  Pa.  St.  441. 
Lyon  County  v.  Goddard,  a2  Kan.  389;  3.  Springer  v.  Bartle,  46  Iowa  688; 
McCormick  v.  Edwards,  ^  Tex.  106 ;  Everett  v.  Beebe,  37  Iowa  451 ;  Besore 
Ross  r.  Mabry,  1  Lea  (Tenn.)  216;  f.  Dosh,  43  Iowa  211 ;  Seiton  !■.  Hen. 
Larimer  County  v.  National  State  derson,  45  Iowa  160;  Claussen  v.  Ray- 
Bank,  II  Colo.  564;  Treat  -v.  Orono,  burn,  14  Iowa  136;  Light  v.  West,  43 
26  Me,  2:7;  Emerson  P.Washington  Iowa  138;  Guise  i;.  Early,  72  Iowa  283; 
County,  9  Me.  88;  Harth  t.  Gibbes,  3  Orr  v.  Travacier,  21  Iowa  68;  Buckley 
Rich,  (S.  Car.)  316;  Hamilton  v.  Val-  v.  Early,  72  Iowa  289;  Bradley  i'.  Cole, 
lant,  30  Md.  139;  Rice  v.  Auditor  67  Iowa  650;  Thompson  11,  Savage,  47 
Gen'l,  30  Mich.  12;  Simpson  v.  Edmis-  Iowa  522 ;  Buck  v.  Holt,  74  Iowa  294; 
ton,  23  W.  Va.  67s;  Jenks  v.  Wright,  Hunter  t'.  Early,  75  Iowa  769;  Good- 
61  Pa.  St.  410;  Bredin  v.  Road  Com'rs,  now  v.  Wells,  67  Iowa  654;  Goodnow 
87  Pa.  St.  441 ;  Coffin  v.  Brooklyn,  1 16  v.  Litchfield,  67  Iowa  691 ;  Goodnow  v. 
N.  Y.  159.  Com/ara  Norton  p.  Rock  Burrows,  74  Iowa  758;  Hoffman  v. 
County,  13  Wis.  611;  Whilon  v.  Rock  G  roll,  35  Kan.  651;  Jackson  v.  Challis, 
County,  16  Wis.  44.  41    Kan.   247;    Stetson  v.  Freeman,  36 

In  Phillips  V.   Hudson,  31   N.  J.  L.  Kan.  608;  Fairbanks  v.   Williams,   24 

143,  where  the  ordinance  under  which  Kan.  16;  Smith  v.  Smith,  15  Kan.  291; 

the  lands  were  sold   was  void  and  the  Shaw   jp.  Klrkwood,  24  Kan.  476;  Cor- 

tilte  failed,  the  purchaser  was  neverthe.  bin  i'.  Young,  24  Kan.    19S;   Auld   v. 

less  allowed   to  recover  the  purchase.  McAllaster,    43     Kan.    163;    Geer    v. 

money  from  the  town  in  an   action  of  Thrasher,  37   Kan.  657 ;  Arm  v.  Hop- 

aiiamfiit,  Beaaelev,  C.  J.,  diseenling.  pin,2|  Kan. 707;  White  i>.  Shell, 84  Mo. 

But  in  Tooker  v.  6.oe,  44  N.J.  L.  591,  569;  Wisconsin  Cent.  R.  Co.  v.  Com- 
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«tock,  y  1  Wis.  S8 ;  Hosbrook  v.  Schooiey, 
74  Ind.  51  ;  Duke  -d.  Brown,  65  Ind.  25; 
Harlan  v.  Jones,  104  Ind.  167;  Locke 
V.  Catlett,  96  Ind.  291;  Creceliiis  v. 
Mann,  84  Ind.  147 ;  Sloan  v.  Scwell,  81 
Ind.  180;  Ludlow  V.  Ludlow,  109  Ind. 
199;  Culbertson  v.  Munson,  104  Ind. 
451;  Parker  v.  God  da  rd,  81  Ind.  394; 
Scott  V.  Millikan,  104  Ind.  75 ;  McKeen 
V.  Haekell,  loS  Ind.  97;  Peterson  v. 
Kittredge,  6,^  Miss.  33;  Cogburn  v. 
Hunt,56Mi68.7i8,  (/ij((B^i>*iB^Yan- 
dell  V.  Pugh,  ^3  Miss,  303;  Dillon  v. 
Merriam,  33  Tieb.  151 ;  Pettit  v.  Black, 
8  Neb.  52;  Wilhelm  v.  RuBSel!.  8  Neb. 
120;  Lvnatn  p.  Anderson,  9  Neb.  368; 
Miller'f.  Hurford,  i:  Neb.  377;  Reed 
Ti.  Merriam,  15  Neb.  333;  Merriam  v. 
Hemple,  17  Neb.  34s;  Wise  v.  Newat- 
nev,  16  Neb.  88;  Wright  v.  Graham,  43 
Ark.  140;  Coats  v.  Hill,  41  Ark.  149; 
Hare  %>.  Carnall,  39  Ark.  ig6;  Merriam 
V.  Rauen,  23  Neb.  317;  Gage  v.  Depuy, 
134  III.  132;  Gage  v.  Waterman,  lai 
"■  ;  Smith  17.  Prall,   133   HI.       " 


Smith   V.  Gage,   11   Biss.  (U.S.) 
Nester  v.  BuBCh,  64  Mich.  657. 

In  Indiana,  the  purchaser  will  have 
the  benefit  of  the  state's  lien  In  all  cas£s, 
except  (i)  where  the  land  is  not  sub- 
ject to  taxation ;  (a)  where  the  taxes  have 
been  paid  before  sale ;  and  (3)  where 
the  description  is  so  imperfect  as  to  fail 
to  identify  the  land  Intended  to  be  sold. 
Morrison  !>.  Jacoby,  114  Ind.  84. 

But  one  who  claims  the   lien   must 


the  owner  for  the  amount  of  the  pur- 
chase-money and  taxes  paid  bv  him 
with  interest.  This  statute  is  applicable 
only  to  those  cases  where  it  will  affect  no 
one  but  the  person  owning  the  land 
when  the  taxes  were  assessed,  and  those 
claiming  through  him.  Robbinsi'.  Bar- 
ron, 31  Mich.  36.  See  also  La  Rue  v. 
King,  74  Iowa  28S;  Hunt  v.  Curry,  37 
Ark.  100. 

Under  fllinois  Sess.  Laws  iSSj,  p. 
'3Si  providing  "  that  any  judgment  or 
decree  of  court  setting  aside  any  tax 
deed  procured  under  this  act,  shall  pro- 
vide that  the  claimant  shall  pay  to  the 
partj-  holding  such  tax  deed  all  taxes 
and  legal  costs,  together  with  all  pen- 
alties, as  provided  by  law,  as  it  shall 
appear  the  holder  of*^such  deed  or  hii 
Mid.  or 
in  procuring  s'ucJi  deed," 
a  decree  setting  aside  the  deed  on  the 
ground  of  irregularity  in  the  sale,  upon 
payment  of  the  amount  of  the  purchase- 
money  and  all  subsequent  taxefi,  with 


7;  interest  thereon,  is  proper  without  r 
quiring  payment  of  the  amount  that 
would  have  been  required  to  redeem  the 
property  with  interest  tlicreon.  Gage  u. 
Pirtle,  124  111.  502. 

But  in  Missouri,  the  owner  must  pay, 
in  addition  to  the  purchase- money,  the 
amount  which  would  have  been  neces- 
sary to  effect  redemption,  and  this  lat- 
ter item  must  be  included  In  thejudg- 
giving  a  lien  on  the  land.     Allen 


■ale ;  mer 
entitle  hii 
75  Ind-  17. 

In  Millikan  v.  Ham,  104  Ind.  49S,  It 
Is  held   that  a  purchaser  at  s       ■    '- 
delinquent  state  and  county  ta 
s  the  city  tax 


property, 

and  decree  a  lien  thereon, 
original  claim  for  the  purchase  prl( 

The  fact  that  the  owner  of  the  land 
sold  is  a  railroad  corporation,  does  not 
deprive  the  purchaser,  on  failure  of  his 
title,  of  his  right  to  personal  judgment 
for  the  taxes,  penalty,  interest  and  mKis. 
against  the  railroad  company 
defaulting  owner.  St.  Louis, 
Co.  V.  Alexander,  49  Ark.  190, 

A  valid  tax  title  outstanding  In  a 
^ird  party  for  subsequent  taxes,  is  a 
good  defense  to  the  right  of  recovery, 
under  the  Michigan  Laws  of  1865,  p. 
575,  giving  to  the  holder  of  '      ' 


the  purchaser  was  allowed   1 
from   the  owner  the  amount  of  taxes 
paid,  with  interest,  but  without  oenalty, 
.,  .  A  purchaser  at  a  sale  for  the  non- 

sale  for  payment  of  assesaments,  under  the  Two- 
es,  who  Mile  Improvement  Law  of  Ohio,  after 
__         1.     ^._ . .  _       has  proved  invalid,  may  recover 


illowed     from  the  ___, 

part  of  the     Interests,  and  penalties  due  at  the  time 
of  sale,  interests  subsequently  accruing, 
and  all  legal  taxes   by    him   afterwards 
paid  under  authority  of  section  32  of  the 
act  relating  to  county  auditors  (S.  £[C. 
104),  and  section  106  of  the  Tax  Law  of 
1859  [S.  &  C.  1473).     Chapman  17.  Sol- 
such     lars,  38  Ohio  St.  378. 
.,   R.        In  Missitsipfi,  where  lands  held  by 
the  state  for  taxes  legally  due  thereon, 
are  purchased  from  the  auditor  of  pub- 
lic accounts  within   the  period  allowed 
the  original  owner  for  redemption,  and 
the  owner  applied  in  due  time  to  the 
to  redeem,  the  purchaser's  right 
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e  part  o: 

the  owner  to  pay  it,  the  purchaser  does  not  acquire  a  lien.*  It  is 
also  provided  in  many  states,  that  when  the  title  fails  by  reason 

of  the  fact  that  the  lands  were  not  subject  to  taxation,  or  that 

the  taxes  had  been  paid  before  sale,  the  state,  county  or  munici- 
pality, as  the  case  may  be,  shall  refund  to  the  purchaser  the  amount 
of  the  purchase-money  with  interest.*     And  a  statute  giving  the 

have  been  required  to  pay  in   redeem-  was  illegal  on  some  other  ground,"  he 

ing  the  land,  with  IntereBt  thereon  at  may   not  be  denied  the  benefit  of  the 

six   per  cent.     McLaran  f.  Moore,  60  provision  because  the  sale  was  baaed  up- 

Miss.  376.  '-   -'^" -   ---■-—- 

In  Arkansas,  it  is  held  that  where 
a  tax  sale  is  adjudged  invalid  "  for  irreg- 
ularity in  the  game,"  it  will  not  be  Miss.  590. 
K resumed,  on  appeal  from  a  judgment  Under  art.  6,  fj  64,  of  the  Kansas 
I  favor  of  the  purchaser  against  the  City  charterj  providing  that  the  pur- 
owner  o(  the  land  sold  for  penalty,  costs,  chaser  may  recover  when  his  tax  deed  is 
etc,  that  the  Irregularity  was  at  such  a  executed  "  eubstantially  as  provided  for 
time,  orofsuclia  character,  as  to  in-  in  the  preceding  section,"  one  claim- 
validate  the  penalty  and  costs.  St.  ing  under  a  deed  which  falls  to  recite 
Louis,  etc.,  R.  Co.  t.  Alexander,  49  that  the  sale  was  ''publicly"  held,  is 
Ar^.  190.  not  entitled.     Bingham  v.  Delaugherty 

The  fact  that  some  of  the  taxes  were  (Mo.  1890),  13  S.  W.  Rep.  loS. 

paid  by  strangers,  does   not  affect  the  In  loisa,   where  the  sale   and   deed 

right  of  the  holder  of  the  tax  title  to  transfer  no   interest  because  of  an  in- 

recover  them,  when  they   were  paid  in  sufficient  description  of  the  premises  in 

his  behalf.  Guise  v.  Early,  71  Iowa  333.  the  proceedings,  the  purchaser  may  not 

In  West  Cir^ma,  there  is  no  statute  recover  for  subsequently  paid  taxes, 
transferring  the  lien  of  the  state  for  Roberts  v.  Deeds,  57  Iowa  320;  Hln- 
the  subsequent  taxes  paid  to  the  holder  trager  i>.  Nightingale,  36  Fed,  Rep. 847  ; 
of  an  invalid  title,  and  he  is  not  entitled  Barlce  v.  Early,  72  Iowa  137. 
to  reimbursement  for  same  from  the  a.  In  .Wicii^n,  this  rightof the  pur- 
former  owner.  Simpson  u.  Edmiston,  chaserariseaonly  where  either,  first,  the 
23  W.  Va.  675.  land  was  not  subject  to  taxation  at  all; 
'I.  Mayer  v.  Peebles,  58  MUs.  6j8;  or  second,  the  taxes  had  been  actually 
Wilmerton  v.  Phillips,  103  III.  78.  paid  in  due  time^  or  third,  a  certificate 

In  Minnesota,  "Ctit  purchaser  has  no  had  been  given  indue  time  bytheproper 

lien  for  hig  purchase -money  when  the  officer,  that  no  taxes  were  charged  on 

sale  is  invalid   by  reason  of  an  illegal  the  land;   and  does   not  cover  a  case 

assessment  or  levy.     Barber  v.  Evans,  where  the  land  was  subject  to  taxation, 

37   Minn.  91.     But    In    Mississippi,  on  and  taxes  have  been  actually  aasessed, 

the  failure  of  the  title  of  lands  sold  to  even  though  illegally,  and  no  attempt 

the  state  for  taxes  in  1875,  and  bought  has  been   made  to   ascertain  and   pay 

from  the  state  by  an  individual  In  iS^,  them.     People   v.    Auditor    Gen'l,    30 

the  latter  has  a  lien  for  the  amount  of  Mich.  12. 

the  purchase -money,  taxes,  with  inter-  Under  the  Nebraska  statute,  provid- 
cst  and  damages,  n  there  was  an  effort  Ing  that  "  when  by  mistake  or  wrong- 
by  the  proper  officers  to  subject  the  ful  act  of  the  treasurer  or  other  officer, 
land  to  sale  for  taxes  due  and  unpaid;  land  has  been  sold  contrary  to  the  pro- 
and  no  valid  levy,  assessment,  or  sale  is  visions  of  the  act(  etc.,  the  county  is  to 
necesBarv  to  support  such  lien.  And  the  hold  the  purchaser  harmless  bj  refund- 
repeal  of  section  1718,  bj'  the  act  of  1877,  ing  him  the  amount  of  principal,  inter- 
operates  only  on  sales  thereafter  to  be  est,  and  cost,"  the  county  is  liable 
made,  and  does  not  affect  liens  existing  where  the  lands  sold  were  iiot  taxable, 
and  vested  before  such  repeal.  Cap!-  and  upon  which  no  tax  was  due. 
Ul  State  Bank  li.  Lewis,  64  Miss.  727.  Roberts  v.    Adams   County,   18   Neb. 

And  under  section  536  of  the  Missis-  471  Roberts  v.  Adams  County,  20  Neb. 

ji^// Codeof  1880, giving  the  purchaser  409;  Fuller  t.  Colfax  County,  33  Neb. 

a  Hen  "if  the  taxesfor which  such  land  716;    Wilson    v.    Butler    County,    26 

was  sold  were  due,  although  said  sale  Neb.  716. 
35  C.  of  L.— 46                           721 
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Under8ection7ioflheformerrevenue  latter  alleges  th«t  the  lax  was  invalid, 

taw   of  Nebraska    (Gen.   St.  924),    it  and  presents  proof  in  support  of  hU 

was  only  when,  by  such  "mistakes  or  allegation.     People  v.  Chapin,  105  N. 

wrongful  acts  "  as  were  not  of  record,  Y.  300, 

and   were  not  participated   in   by   the  In  Indiana,  it  is  only  where  the  >ile 

purchaser,  land  was  sold   contrary  to  is  void   and  conveys  nothing  that  the 

the  provisions  of  the  act,  that  the  county  purchaser  may  recover,  and  not  where 

was   to   save   the   purchaser  harmless,  the  sale  is  etiectuat   to  convey  alien. 

Merriam  i.,  Otoe  County,  15  Neb.  408.  State  f.  Casteel,   no   Ind.  174;  Ball  c. 

See  Tyler  v.  Cass  County,  [  N.  Dak,  Barnes,  IJ3  Ind.  394. 

369,  for  a  case  where  the  sale  was  not  by  But  where   the    description   of  the 

"wrongful  actor  mistake  "  of  the  officer  premises  in  the  tax  deed  is  too  uncertain 

within   the  meaning  of  a  similar  stat-  and  indefinite  to  render  the  sale  eSect- 

ute,   and   denying  a   recovery   to    the  ual  to   convey  title,  but  is   sufficientlj 

purchaser.  definite  and  certain  to  carry  a  lien,  and 

Where  the  county,  from  year  to  year  an  action  is  instituted  by  the  owner  of 

after   the   sale,  causes  the   land   to  l>e  the  land  against  the  city  treasurer  and 

assessed  and    taxes   levied  thereon,  the  the   purchaser,     and    defended  by    Ihe 

tax   purchaser   may  pay   the   taxes   to  city,  wherein  it  is  decreed  that  the  pur- 

Srotect   his   supposed   lien,   and   upon  chaser  acquired  no  lien,  and  the  cerlifi- 

lilure  of  his  interest  or  title,  may  re-  cate  Is  canceled  and  the  plaintiff's  title 

cover  the  amountsBOpaid, with  Interest,  quieted,   the   city  is  concluded  by  the 

from    the    county.       Wilson   -v.   Butler  judgment,  and  the  purchaser  Is  entitled 

County,  z6  Neb.  676.  to  reimbursement,  under  Indiana  R.  S. 

The  claims  against  the  county  should  iSSi,   tj   64S7.     Millikan   v.    Lafayette, 

be   presented   to  the  county  board  for  118  Ind.  333. 

audit  and  allowance,  and  if  rejected,  an  In  lovia,  it  is  held  that  the   city  does 

appeal  may  be  had  to  the  district  court,  not   take   the   place  of  the   delinquent 

Puller  17.  Colfax  County,  33  Neb.  71G;  taxpayer  by  an  invalid  sale,  and  is  not 

Richardson  County,  ii.  Hull,  34   Neb.  liable  to  the  purchaser,  in  refunding  hi* 

16 ;    Richardson    County    v.   Hull,  28  money,  for  interest  at  the  rate  charged 

eb.  8io.  delinquents  in  the  case  of  redemption; 

Under  Wisconsin  Laws  1859,  ch.  22,  but   It   is   liable  at  the  rate  of  six  per 

{   37,  the   claimant   for  repayment  of  cent,  from  the  date  of  payment  by  tlie 

money  from  the  county  Is  required  to  purchaser.     Corbln    v.    Davenport,   9 

present  the  tax  certUicatea  and  deeds,  Iowa  339. 

to  be  delivered  and  canceled  on  pay-  in  Minnesota,  the  right  is  not  de- 
ment to  him  of  the  money;  but  he  is  pendent  upon  the  judgment  stating  the 
not  required,  prior  to  such  payment,  reason  for  which  the  sale  was  declared 
either  to  cancel  them  himself,  or  to  void.  It  is  sufficient  that  the  sale  has 
leave  them  with  the  board  or  other  been  declared  void  "  by  judgment  of 
county  officers  to  be  canceled.  Warner  court."  German  Am.  Bank  v.  White, 
o.  Outagamie  County,  ig  Wis.  611.  38    Minn.   471;    Easton    ti.    Hayes,  3S 

As  to  what  constitutes  a  disallowance  Minn.  463. 

bv  the  county  board   before  an   appeal  The    procedure      under      Minnesota 

is"  authorized  to  the  circuit  court,  under  Gen.  Sts.  187S,  ch.  11,  §  148,  added  by 

I  Taylor  Stats.  (Wis.)  303,  see   War-  Laws  1881,  ch.  10,  is  not  judicial  in  itt 

ner  v.  Outagamie  County,  19  Wis.  611.  nature,  and  the  duties  thereby  imposed 

Under  the  Neiv  Tori   Laws    1855,  may  be  performed  by  other  than  judi- 

ch. 437, f§  83, 85, authorizing  the  comp-  cial     officers.   State   v.    Dressell,  3S 

troller  to  cancel   tax  sales  which   are  Minn.  90. 

invalid  or  ineffectual  to  pass  title,  and  Under  the  Calarade  Gen.  Sts.  1SS3, 
refund  the  money  out  of  the  state  section  3824,  providing  that  when  land 
treasury  to  the  purchaser,  his  power  Is  hasbeen  sold  fortaies,  "on  which  notai 
not  restricted  to  cases  where  the  inva-  was  due  at  the  time,"  the  county  shall 
lldity  of  the  sale  appears  upon  the  face  refund  to  the  purchaser  the  amount 
of  the  proceedings,  but  extends  to  cases  paid,  etc.,  does  not  authorize  an  action 
where  it  does  not  so  appear,  and  must  be  by  the  purchaser  to  recover  back  the 
established  by  extrinsic  evidence.  And  amount  of  personal -property  tax  ad- 
he  may  t>e  compelled  by  mandamus  to  mitled  to  be  due  and  included  in  the 
hear  and  determine  an  application  by  purchase  price.  Larimer  County  v. 
the  purchaser  to  cancel  the  sale  and  National  State  Bank,  it  Colo.  564. 
refund  the  purchase-money,  where  the  Under  the  Co/oraifa  Gen.  Laws  1877, 
722 


SJJ. 


,Google 


Blgkt*  «f  PonlMMn  TAX  TITLES.  of  DafNtive  TiUw. 

right  may  be  made  retroactive,  and  apply  to  titles  founded  upon 
sales  made  before  its  passage ;  *  but  one  assuming  to  take  away, 
obstruct,  or  incumber  the  right,  is  void  in  so  far  as  it  purports  to 
apply  to  sales  already  made.* 

The  right  extends  as  well  to  a  purchaser  of  lands  forfeited  to 
the  state  for  non-payment  of  taxes,  as  to  a  purchaser  at  a  tax  sale,' 

Under  these  statutes,  if  the  original  purchaser  has  assigned  his 
interest,  his  assignee  is  the  one  entitled  to  restitution.* 

requiring  the  county  to  reimburEe  the  the  statute,  It  wIH  b«  bad.     Hilgenber^ 

purchaser  who,  in  cooHequence  ot  the  v.  Marion  County,  107  Ind,  494, 

mistake  of  the  asGesEor  or  other  official,  1.  Flinn  v.  Parsons, 60  Ind.  573;  State 

does  not  obtain  a  good  title,  and  in  turn  v.  Cronkhite,   aS  Minn.    197;    Schoon- 

making  such  official  rcBponsible  to  the  over  v.  Galameut,  45  Minn.  174.     But 

county,  the  county  is  liable  to  one  who  the  statute  wil!  be  given  a  prospective 

purchased  at  a  sale  taking  place  after  effect  only,  in  the  absence   of  %  clear 

the  act  took  effect,  although  the  mis-  legislative  intent  that  it  shall  be  retro- 

taite  of  the  aasessor  rendering  the  title  spective.  Shaw  i/.Morley,  89  Mich.  313. 

invalid   was  made  prior  to  that   time,  S,  Fleming  i>.  Roverud,  30  Minn.  373; 


Under  the  Massaciusei/s  Statutes  of  Louis,   etc„  R.   Co.  v.   Alexander,  ^ 

1861,  ch.  183,  5  6,  a  mortgagee,  whether  Ark.  igo.     In   Corbin  ii.   Washington 

in  possession  before  foreclosure,  or  out  County,   3   Fed.  Rep.  356,  the  law,  at 

of  possession,  who  buys  the  land  at  the  the  time  the  sale  was  made,  provided 

tax  sale,  is  entitled  to  be  reimbursed  the  lor  the  return  of  the  purchaser's  money, 

purchase- money  in  case  the  sale  is  in-  in  the  event  that  the  sale  should  not  be 

valid.     But  a  mortgagee  who  has,  after  consummated  by  reason  of  irreguiarities 

the  assessment  of  the  tai,  Iiecome  the  therein.     A  subsequent  statute  provid- 

abeolute  owner,  by  buying  at  a  sale  un-  ing  that  the  purchaser  should  not  be 

der  a  power  in  the  mortgagee,  and  who  entitled  to  a  return  in  any  case,  unless 

buys  the  land  at  the  tax  sale,  is  not  so  the   board  of  eupervisors    should    see 

entitled.     Home  Sav.  Bank  v.  Boston,  proper  to  so  order,  was  adjudged  void 

131  Mass.  377.  in  so  far  as  it  purported  to  applv  to  sales 

In  JCan.iai,  it  is  held  that  the  mere  already  made.     But  it  was  further  held 

fact  that  a  railroad  company  ia  the  pur-  that  a    subsequent    statute    providing 

chaser,  does  not  prove  that  such  pur-  that  the  money  should  not  be  refunded, 

chase  is  uilra  vires,  and  the  tai-sale  unless   the   party   claiming   under  the 

certificate  in  its  hands  null  and  void,  so  tax  deed   should    deliver    a   quit-claim 

as  to  release  the  county  from  the  obli-  deed,  executed  to  such  persons  as  the 

gation  to  refund,  in  case  the  sale  proves  commissioners    might    direct,   was     a 

to  be  invalid.     School  DisL  No.  15  v.  proper  exercise  of  the   power   of  the 

Allen  County,  13  Kan.  568.  legislature  to  modify  without  impairing 

In  Wisconsin,  it  is  held  that  a  special  the  remedy,  and  therefore  valid. 
conU'act  by  the  county  supervisors,  at  ).  Fleming  f.  Roverud,  30  Minn.  273; 
the  time  of  the  sale,  with  the  purchaser  Wilkinson  County  v,  Fitts,  63  Miss. 600. 
or  hie  assigns,  to  refund  on  demand  the  4.  People  v.  Chapin,  109  N.  Y.  177; 
money  paid  at  the  sale  with  Interest,  if,  Norton  v.  Rock  County,  13  Wis.  6n  ; 
through  the  failure  of  the  ofGcere  to  Easton  v.  Hayes,  35  Minn,  418;  Pitkin 
comp^.  with  the  law  in  the  tax  pro-  ■v,  Reibel,  104  Mo.  506. 
ceedings,  the  certificate  should  be  void,  In  Mississippi,  the  right  of  the  pur- 
er an  agreement  to  secure  to  such  pur-  chaser  passes  to  the  holder  under  him, 
chaser  or  his  assigns  a  perfect  title  in  and  it  makes  no  difference  whether  the 
fee  simple  to  the  lands,  would  be  in  ex-  latter  acquires  by  a  conveyance  from 
cess  of  the  authority  conferred  by  law  the  purchaser,  or  by  conveyance  from 
on  that  body,  and  of  no  effect.  Hyde  the  sheriff  under  judgment  and  execu- 
V.  Kenosha  County,  43  Wis,  139.  tion   against  him.     McGehee  v.  Fitts, 

The  remedy  of  the  purchaser  being  65  Miss.  357. 

Crely  statutory,  unless  he  can  bring  In  Morris  v.  Sioux  County,  41  Iowa 

complaint  within  some  provision  of  416,  the  sale  was  void,  but  meanwhile 
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The  right  to  reimbursement — whether  by  a  recovery  from  the 

selling  power,*  or  by  foreclosure  of  the  lien  given  upon  the  land' 
— is  limited  in  time,  by  varying  statutes.  The  period  does  not 
commence  to  run  against  the  right  to  foreclose  the  lien  until  the 
title  acquired  by  the  tax  deed  fails ;  that  is,  until  it  is  adjudged 
bad  by  a  court  of  competent  jurisdiction.* 

the  owner  voluntarily   redeemed   hia  any  time  within  five  years  thereafter. 

land.    It  wa»  held  that  he  could  not  be  Parker    r,    Matheson,    ai    Neb.    5^6; 

regarded  as   the   assignee  of  the  pur-  Helpreyii.  Redick,  11  Neb.  80;    Shep- 

chmer  and  entitled  to  the  right  given  herd  v.  Burr,  17  Neb.  432 ;   DeGette  v. 

the  latter  to  recover  from  the  county.  Sheldon,  37  Neb.  839.    But  in  Indiant, 

1.  Baker    v.    Columbia   County,   39  the  right  does  not  exist  until  tite  pur- 

Wis.  444,  orerrH/ia^a  remarli  in  State  chaser    obtains   the    deed.     Sharpe  r. 

r.  Sheboygan  County,  19  Wis.  79;  Tar-  Dillman,  77  Ind.  iSo;  Montgomery  n. 

box   V.  Adams   County,  34  Wis.   558;  Aydelolte,  05  Ind.   144;   Reed  v.  Eir- 

Eaton  V.  Manitowoc  County,  40  Wis.  hart,  8S  Ind.  139. 

663;  Reid  T.Albany  County,   128  N.  It  is  unneocssary  for  th«  holder  of  the 

Y.  364:  Rork  V.  Dougias  County,  46  tax   deed  to  bring  ejectment   and  fail 

Kan.  175.  therein,  before  instituting  an  action  10 

In  Fuller  v.  Colfax  County,  33  Neb.  foreclose  his  lien ;  he  may  allege  in  lu> 

716,  it  was  held  that  where   the  pur-  petition  the  invalidity   of  his  deed,  Bod 

chaser   has  neither   demanded   a  deed  state  facts  showing  his  right  to  fore- 

within  five  years  from  the  date  of  sale,  close.     McClure   u,  Warner,    16  Neb, 

nor  instituted  proceedings  to  foreclose  447 1  Shelley  v.   Towie,  t6  Neb.  194; 

the  lax  certificate  within  the  period  of  Miller  v.  Hurford,  13  Neb.  ao. 

limitation  for  such  action,  he  is  not  en-  In  Douglass  v.  Boyle,  43   Ksn.  391, 

titled  to  reimbursement  from  the  county  where   the   tax   deed  was   recorded  [0 

by  reason  of  the  invalidity  of  the  sale.  1S63,  but  the  holder  did  not   take  p<M- 

In  Hutchinson  u.  Sheboygan  County,  session  of   the  land   described   Iherein 

z6  VViB.40Z,  it  was  held  that  the  Statute  until  187S,  he  was  adjudged  Dol  entitied 

of  LimitBtjons  does  not  begin  to  run  on  to  a  lien  for  the  amount  of  taxes  recited 

the  claim,  until  the  grantee  has  clear  In  said  deed,  with  interest,  as  the  deed 

and  positive  information  or  knowledge  and  all  rights  thereunder  were  bantd 

of  the  existence  of  proof  that  the  sale  by  the  Statute  of  Limitations, 

vras  invalid;  and  a  statement   by  one  In  Harber  i'.  Sexton,   66  Iowa  in, 

who  was  not  the  owner  of,  nor   inter-  where  the  tax  deed  was  invalid  by  rei- 

ested  in,  the  land,  that  the  tax  was  paid,  son  of  the  fact  that  the  taxes  had  been 

was  not  Eutlicient  to  put  the  statute  In  paid  prior  to  the  sale,  but  the  owner  al. 

motion.     Paine,  J.,  dissenting,  lowed  the  tax  purchaser,  in  good  faith, 

S.  SextonT'.Peck,48  Iowa25o;  Barke  to  pay  the  taxes  on  the  land  for  more 

V,    Early,    71   Iowa    373;    Hooper    i'.  than  twenty  years,  and  then  called  hint 

Sac  County  Bank.  73  Iowa  aSn ;  Mitch-  into  a  court  of  equity,  where  his  inrilid 

ell  V.   Lines.  36  Kan.  378;  Montgom-  title  was  set  aside;  il  was  held  that  the 

ery  v.  Aydelotte,  05  Ind.  144;  Scott  -v.  purchaser  was  entitled   to  recover  for 

Millikan,  104   Ind.   71;;    Capron   v.  all  the  subsequently  paid  taxes,  with  sti 

Adams  County,  43  Wis.  613.  per  cent.    Interest   on    each   payment 

S.  McClure" V.  Warner,  16  Neb.  447;  from  the  date  thereof,  and   to  have  the 

Bryant  v.  Estabrook,  16  Neb.  217;  Otoe  judgment  declared  a  Hen  on  the  land, 

County  V.  Brown,  16  Neb.  394;   Mer-  and  that  to  such  a  case  the  Statute  of 

riam    v.   Otoe   County,   15   Neb.  408;  LimitationB  had   no  application,  since 

Schoenheit    v.   Nelson,    16   Neb.   231;;  the  right  to  reimbursement  wsb  a  mere 

Peet  V.  O'Brien,  s  Neb,  360;  St.  Louis,  equity  incidental  to  the  reliel  asked  by, 

etc..  R.  Co.  I'.  Alexander,  49  Ark.   190.  and  granted   to,  the  plaintiff.    Dislin- 

In   Tfebrasta,  an  action  to  foreclose  _euisiitiff  Thode  v.  Spoffonl,  65  Iowa 

may  be  brought  on  the  tax  certificate,  394. 

where  the  petition  alleges  that  a  deed,  When  the  right  to  enforce  a  lien  for 

if  issued,  would  be  invalid;  and  in  such  the  pure  has  e-money,  has  been  lost  by 

case  the  cause  of  action  would   accrue  lapse  of  time,  a  subsequetil  payment  ot 

at  the  expiration  of  the  period  of  re-  taxes  will  be  deemed  voluntary,  furnish- 

demption,  and  suit  may  be  brought  at  ing  no  cause  of  action,  and  ineffectual 
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b.  Compensation  for  Improvements.  —  Under  statutes  in 
many  of  the  states,  known  as  the  "  occupying  claimants,"  "  better- 
ment," or  "  improvement  "  acts,  the  purchaser  may,  on  failure  of 
his  title,  recover  from  the  owner  for  permanent  and  beneficial 
improvements,  made  in  good  faith,  and  in  the  belief  that  his 
title   was    good.*     But   in   order    to   have   the   benefit   of    the 

occupying  claimants'  act,  the  claimant,  at  the  time  the  im- 
provements are  made,  must  have  the  full  and  actual  possession  ; 
he  may  not  enter  upon  the  land  in  possession  of  another,  and 

to  restore  the  original  right.     Brown  v.  since   that    dale,  notwithstanding  the 

Fodder,  8 1  Ind.  491.  invalidity  of  the  asaessment.  Zwfettisch 

1.  Coney  I'.  Owen, 6  Watts  (Pa.)  435;  w.  Watkins,  61  Wis.  fiij. 
Miller  v.  Keene,  s  Watts  (Pa.)  348;  In  Zou/iiann,  where  the  sale  is  void 
Gitmore  Ti.  Thompson,  3  Watts  (Pa.)  because  of  an  irregular  asse^Gment,  liut 
106;  CranmerTJ.  Hall,  4  W.  &  S.  (Pa)  Is  made  by  competent  authority,  and 
36;  M'Kee  tj.  LumbM'ton,  i  W.  &  S.  nonulllty  Is  patent  on  the  face  of  the  tax 
(Pa.)  1D7;  Lynch  i>.  Brudie,  63  Pa.  St.  deed,  the  purchaser  cannot  be  regarded 
206;  Steele  p.  Spruonce,  11  Pa,  St,  256;  a  purchaser  in  bad  faith,  but  is  entitled 
Crefgh  V.  Wilson,  \  S.  &  R.  (Pa.)  38;  to  reimbursement  for  useful  improve- 
Hockenbury  v.Snyder,3  W.  &S.(Pb.)  ments.  Hiekman  v.  Dawson,  35  La. 
340;  Hane;  f.  Cole,  38  Ark. 299;  Boat-  Ann,  1086;  Miller  v.  Montagne,  31 
men's  Sav.  Bank  v.  Grewe,  loi  Mo.  La.  Ann.  1193;  Guidrv  v.  Broussard, 
635 ;  Burkle  u.  Circuit  Judge,  43  Mich.  33  La.  Ann.  934 ;  Stafford  f.  Twitchell, 
513;  Jewell  V.  Truhn,  38  Minn.  433;  33  La.  Ann.  510;  HiM)kins  v.  Daunoy, 
Neiswanger  v.  Gwynne,  13  Ohio  75;  3j  La,  Ann,  1433;  Eldredge  v.  Tib- 
Payne  i'.  Anderson,  35  La,  Ann.  977;  bitts,  s  La.  Ann.  380;  Wederstrandt  ti. 
Gemon  v.  Handlin,  19  La.  Ann,  25;  Frcyhan,  34  La.  Ann,  705. 
Towie  V.  Holt,  H  Neh.  231;  Page  r.  Under  the  A'nnjrtj  statute,  one  hold- 
Davis,  26  Neb.  670  ;  Board  of  Regents  ing  under  a  void  certificate  of  sale, 
V.  Linscott,  30  Kan.  240;  Cain  i.  Hunt,  Stebbins  v. Guthrie,  4  Kan.  353,  or  un- 
41  Ind.  466;  Huebschmann  v.  McHen-  der  a  tax  deed  void  on  its  face.  Smith  i>. 
ery,  29  Wis,  655.  Smith,  15  Kan.  390 ;   Wilder  t,  Coclc- 

iV/'rAi^n  Compiled  Laws,  ^46252-3,  shutt,  25   Kan.  504;  Larkin  r.  Wilson, 

do  not  apply,  where  the  entry  or  hold-  38  Kan,  516;  Millbank  i'.  Ostertag,  34 

ing  was  not   under   a   tax   title   alone.  Kan.  471,  ts  entitled  to   compensation 

Sands  r.  Davis,  40  Mich.  14;    King  v.  for  improvements. 

Harrington,  18  Mich.  313.  But  in  other  jurisdictions  it  is  held 

The  iVf'HHr.!i>/i  Act  of  March   loth,  that  if  the  deed  shows  upon  its  face  that 

1873.   was   not    intended   to   apply   to  it  is  void,  it  cannot  be  the  foundation 

cases   of   improvements    made    before  for  a  claim  for  the  value  of  improve- 

its  pasaage.     WiUon  jr.  School  Diet.,  22  ments.     House  j'.  Stone,  64  Tex.  677; 

Minn,  488,  Hatcheti  i'.  Conner,  30  Tex.  104 ;  Ifer- 

Under  the  OAi'o  statute,  the  occupant  shey  r.  Thompson,  jo  Ark.  4S5.     But 

in   possession   under   ctnim  of  title,  is  one   claiming   under    an    invalid     Inx 

allowedas  well  forimprovements  made  title  not  void  on   its   face,   is  entitled 

before  his  lax  title  accrued,  an  for  those  to  adduce  evidence  as  to  his  improve- 

made  afterwards.     Davis  r.  Powell,  13  ments  under    his   suggestion   ot^  good 

Ohio  308;  Shaler  i\  Magln,  3  Ohio  236,  faith,  and  lo  have  that  issue  determined. 

But  the  contrary  is  held  in  Wheeler  t\  House  v.  Stone,  64  Tex.  677,  affrov- 

Merriman,  30  Minn.  372,  and   Jacks  v.  ing  French  v.  Grenet,  1:7  Tex.  273,  and 

Dyer,  31  Ark.  335.  Wofford  f.  McKinna.  23  Tex.  36;   76 

In  Wisconsin,  the  tax-title  claimant  Am.  Dec.  53,  and  questioning  RobsoD 

cannot  recover  for  any  improvements  v.  Osbom,  13  Tex.  398. 

madeprlorto  November  161,1878,  unless  In  Liggett  r.  Long,  19  Pa.  St,  499,  it 

the  tax  upon  which  his  deed  was  based  was  held  that  where  the  oflicer  omits 

is    lawfully    anseseed   upon    the    land,  to  place  his  signature  to  the  deed  at  the 

Oberich  v.  Gilman,  31  Wis.  495.     But  proper  place  for  it,  near  the  impression 

under  Wisfoniin  Rev.  Stat.,  4  3096,  he  of  a  seal,  but  attaches  it  to  the  receipt 

may   recover  for  Improvements  made  for  taxes  and  costs  and  bond  for  the 
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make  improvements,  and  receive  compensation  therefor.*  His 
possession,  however,  need  not  be  personal ;  the  occupancy  of  the 
tenant  is  the  occupancy  of  the  landlord  within  this  rule*  The 
occupant  is  not  entitled  to  the  actual  costs  of  the  improvements, 
but  only  to  the  amount  which  they  have  enhanced  the  value  of 
the  property.'  A  grantee  is  an  "  assignee,"  within  the  meaning 
of  these  statutes  passing  the  rights  of  the  purchaser  to  his 
"  assignee."* 

Vn.  ACTIOHB  COBCEUmis  TAX  TITLES— 1.  By  Tax-title  Clauunt 
— a.  To  Obtain  Possession. — If  the  original  owner,  or  one 
'claiming  under  him,  is  in  possession  of  the  premises,  the  proper 
and  usual  remedy  for  the  tax-title  claimant,  in  order  to  obtain 
possession,  is  an  action  at  law  in  the  nature  of  ejectment.'  It  is 
not  competent  for  the  legislature  to  provide  for  putting  the  pur- 
chaser in  possession  forcibly  and  without  a  judicial  ascertainment 
of  the  facts,  although  the  tax  deed  be  maAc  prima  facie  evidence 


acknowledgment  is   duly    certified   on  sale  thereunder  may  not  be  collalerallj 

the  deed  and  entered  on  the  records  of  attacked.     McCnrler  v.  Neil,   tfi  Ark. 

the  court,  the  oraiBBion  of  the  signature  i88.     See  aUo   Wnllace   v.   Brown,  13 

b  not  such  a  defect  as  will  deprive  the  Ark.  ii8;  76  Am.  Dec.  4ZI. 

purchaser    of   reimbureement   for   im-  aacordliiB  Tax  D««dt. — In  Wiscmui; 

provements  made  on  the  faith  of  such  it  is  held  that  until  the  tax  deed  it  prop' 

title.  erly  recorded,  the  grantee  has  not  such 

In   Hilgenberg  v.  Rhodes,   iii   Ind.  a  right  to  the  posseEslon  of  the  land  as 

167,  it  was  held  that  the  purchaser  was  will  enable  him  to  tnaintain  ejectment 

not  entitled   to  compensation  for  im-  therefor.      Hewitt   v.   Week,  59  Wis. 

provemcntE  made  hy  him  after  service  444.     See  also  Hewitt  it.  ButterSeld,  51 

of  summons  in  a  suit  instituted  hy  one  Wis.  3S4. 

asserting    a    paramount    right   to   the  Wban  Bonila  Are  In  Oiutody  ot  Court.— 

propertr.     But  see  Zweituscl)  11.  Wat-  In  Young  v.  Vanhooser.  6  Lc»  [Tenn.) 


kins,  61' Wis.  615.  136,  it  was  held  that  the  rcmedjofi 

1.  Coonradt  v.  Mjers,  31   Kan.  30;  purchaser  at  a  tax  Kale  of  lands  in  the 

Smith  o.  Smith,  15  Kan.   290;   Water-  custody  of  the  court  of  chancery  at  ih* 

son  V.  Devoe,  18  Kan.  231 ;  Millbank  v.  time,  is  by  petition  fro  interrsa  i*0  >n 

Ostertag,  34  Kan.  471;  Nell  t>.  Case,  15  the  suit  in  which  the  receivership  exlitt. 

Kan.  510;  37  Am.  Rep.  Jjg;  Larktn  v.  setting  out  his  title,  and  asking  for p«- 

Wilson,  2S  Kan.  516.  session  on  the  title,  or  for  leave  to  u- 

S.  Parsons  v.  Moses,  16  Iowa  440.  sert  the  title  in  a  suit  for  that  purposet 

».  Childg  K.  Shower,  18  Iowa  261.  and  an  original  bill  against  all  paniei 

In  .^innMii/a,  the  occupant  is  not  en-  to  the  chancery  suit,  without  leave,  is 

titled  to  interest  upon  the  value  of  the  not  maintainable. 

improvements,     Madland  v.  Benland,  Dafact  tn  Tltla. — In  Iirwa,  although 

14  Minn.  37*.  there  are  defects  in  the  title  of  the  p«l- 

4.  Childs  V.  Shower,  18  Iowa  361.  ent  holder,  he  is  nevertheless  eiitiiled 

5.  See   Crane  v.   Randolph,  30  Ark.  to  possession  as  against  one  claii^ios 

i79;   Whitney  v.  Stevens,  77   III.  585 ;  under  a  void  tax  deed,  when  his  pos- 

lichigan   Cent^  etc.,   R.  Co.   v.  Mc-  session   Is  based  on  claim  and  color  of 

Naughton,   45   Mich.   87;   Callanan  t.  title.     Keokuk,  etc.,  R.  Co.  r.  Lindlej, 

Lewis,  79  Iowa  452;  French  v.  Ladd,  48  Iowa  11. 

57  Miss.  678.  In  /"endj^/i/aiiifl.wher*,  in  an  action 

GoUateral  AtUcfc.-— In  Arkansas,   in  of  ejectment  by  one  claiming  under  1 

ejectment  by  a  purchaser  at  a  tan  sale  treasurer's  tax  deed,  there  is  a  question 

made  in  pursuance  of  a  judgment  of  the  as  to  the  validity  of  the  deed,  because  of 

circuit  court  having  jurisdiction  under  a  doubt  in  regard  to  the  identity  of  the 

the  overdue  tax  law  of  that  state,  it  Is  land  described  In  the  writand  the  deed, 
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of  title  in  him.*  Summary  proceedings  may  be  authorized,  but, 
at  the  same  time,  they  must  be  of  a  judicial  nature.* 

It  should  be  observed,  however,  that  the  law  does  not  require 
the  purchaser  to  institute  judicial  proceedings  and  be  put  in  pos- 
session by  the  officers  of  the  law,  when  he  may  enter  peaceably, 
and  without  resistance  or  difficulty.* 

b.  To  Quiet  and  Confirm  Title.— In  some  of  the  states 
statutes  have  been  passed  authorizing  the  tax-title  claimant  to 
bring  a  bill  in  chancery  to  quiet  and  confirm  his  title.*     In  some 

or  because  it  is  uncertain   whether   the  is  applicable  alike  to  all  galea  of  lands 

land  was  reallj'  assesGed  as  unseated,  or  for  taxes,  and  precludes  all  controversy, 

whether   it  was  in    fact  unseated,  such  whatever  ma;  be  the  ground  for  assafl- 

questions  are  properlj'  for  the  jury  and  ing  the  title.    McLemore  -v.  Scales,  68 

not  for  the  court.     And  this  is  true,  al-  Miss.  47. 

though   the   defendant  is  an  intruder.  In  summary  proceedings  under  the 

not  having  even  color  of  lllle.     Miller  charter  of  the  city  of  Brooklyn,  New 

V.  McCulIough,  104  Pa.  St.  624.  Tork  Laws   1S54,  ch.  384,  as  amended 

Under  the  Michigan  Comp.  Laws,  4  by  Netv  Tori  Laws  of  1862,  ch.  63,  and 
1141,  providing  that  the  holder  of  a  tax  Neia  Tork  Laws,  1873,  ch.  863,(0  te- 
tilie  shall  not  be  entitled  to  possession  cover  the  possession  of  land  by  the 
as  against  the  holder  of  a  subsequent  grantee  in  the  tax  deed,  it  is  necessary 
tax  deed,  until  he  shall  have  paid  or  to  prove  by  competent  common-law 
tendered  to  the  latter  the  amount  of  the  evidence,  the  service  of  the  notice  of 
taxes  for  which  the  subsequent  deed  sale  required  by  said  chapter  (tit,  5,  4 
was  given,  it  was  held  that  the  subse-  27),  to  be  seri-ed  before  the  owner  can 
quent  title,  which  will  thus  preclude  be  divested  of  his  title.  The  affidavit 
possession.  Is  not  necessarily  a  legal  of  such  service  required  to  be  filed  by 
tax  title,  although  the  tax  on  which  It  the  charter  (lit.  5,  5  28),  is  not  corn- 
was  based  must  have  been  one  that  was  petent  evidence. 

not  merely  arbitrary,  but  had  some  war-  In  People  v.  Andrews,  51  N.  Y,  445, 

rant   in   taw.      Sinclair  v.  Learned,  cl  it  is  held  that  in  order  to  confer  jurls- 

Mich.  336.     See  also  Beard  v.  Sharrick,  diction  in  the  proceedings  for  the  re- 

67  Mich.  321.  covery  of  possession   under   the   taws 

1.  Calhoun  v.  Fletcher,  63  Ala.  574,  mentioned  above,  an  affidavit  merely 
See  also  En  p.  Webb,  ^8  Ala.  109;  slating  that  the  party  In  possession  re- 
Webb  v.  Carlisle,  65  Ala.  313.  fused  to  deliver  the  same  upon  demand, 

a.  In  Louisiana,  it  is  held  that  In  the  is  not  sufficient, 

absence  of  a  statute  expressly  authorlz-  S.  Martin    v.    Langenstein,    43    La. 

ing  it,  the  tax-title   claimant  may  not  Ann,  789. 

proceed  to  evict  the  former  owner,  by  *.  Under  Miisissipfi  Code,  section 

rule  to  show  cause.     In  that  state  the  587,  providing  that  aparty  clalmingun- 

proceeding  must  be  by  petition  and  ci-  der  a  tax  title  may  apply  to  the  chan- 

tation.    Fischel  v.  Mercler,  31  La.  Ann.  eery  court  to  have  his  title  quieted  and 

704;   Majenno  r.   Millandon,   32    La.  confirmed,  "and  if  it  shall  appear  that 

Ann.  1113;  Bute  a.  Jud^e,  27  La.  Ann.  complainant  is  entitled  to  a  decree,  It 

704;    Schoembs    v.    Krieger,    33    La.  shall  be  rendered  coniirming   the   tai 

Ann.  410.  title  against  all  persons  claiming  to  hold 

Under  section  4,  Ohio  Act  March  3d,  the  same  by  title  existing  at  the  time  of 

1846,  the  tax-title  claimant  may  recover  sale,"  it  was  held  that  where   plaintiff 

posaesiionby  action  of  forcible  detainer,  fails  to  show  title  in   himself,  ir 

Mannel   v.  Smith,  15   Ohio   134.     But  avail  him  ('    "  '  ■       ■ 

irlor  to  that  act,  he  could  not.     Kelley  imperfect. 

).  Hunter,  ii  Ohio  316.  Miss.  33. 

Mississiffi  Code   1880,  section  538,  This  provision  applies  to  everj-  vari- 

providing  for  an  action  of  unlawful  de-  ety  and  species  of  such  titles.    Chris- 

tainerforthe  recovery  of  possession  by  man  v.  Currie,  60  Miss.  858;  Beirne  v. 

the  purchaser,  and  making  a  judgment  Burdette,  52  Miss.  795,     See  Belchor  v. 

In  his  favor  therein,  after  one  year,  a  Mhoon,47Miss. 613;  Metcalfe*.  Perry, 

bar  to  any  action  to  controvert  hia  title,  66  Miss,  68,  holding  that  the  providon 
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jurisdictions,  actual  possession  by  the  tax-title  claimant  is  essen- 
tial ;  in  others  it  is  not.* 

The  purchaser  of  an  undivided  interest  may  have  his  title 
thereto  quieted  and  confirmed  against  persons  denying  his  right 
and  title  to  any  and  all  parts  and  interests  in  the  premises ;  it  not 
being  necessary  for  him  to  turn  out  his  co-owners  in  so  doing,' 

In  a  suit  by  the  tax-title  claimant  for  possession,  or  to  quiet 
title,  it  is  competent  for  the  defendant  to  show  any  irregularities 

in  the  tax  proceedings  that  would  vitiate  the  title  ;  as,  for  instance, 

applies  lo  tai  titles  at  sales  for  taxee  Summer,  ii  Wis.   179  affirmed,  \Val» 

due  the  levee  board.  v.  Grosvenor,  31  Wis.  681. 

WltoHayOoBtroTart  tbe  OonOrmaUon.  The  Michigan  Law  1S65,  p.  576, 
—  Under  ^i«ijji/i/i' Act  i860,  for  the  provides  that  "any  person  claiming 
contirmation  of  tax  titles,  a  mortgagee  title  to  land  through  the  auditor  gen- 
out  of  posEession,  the  holder  of  a  me-  eral's  deed  executed  upon  the  sale  there- 
chantc  s  lien,  or  the  purchaser  at  a  bank-  of  for  non-payment  of  taxes,  maj  file  a 
nipt  sale,  has,  in  any  event,  such  an  bill  in  chancery  to  quiet  his  title  thereto 
"interest  or  claim,"  whether  valid  or  without  taking  possession  thereof,'"  etc, 
not,  as  entitles  him  Co  controvert  the  In  a  proceeding  in  chancery  to  quiet 
confirmation  of  the  tax  title.  Meeks  «.  title  by  one  claiming  through  such  a 
Whatley,  48  Miss.  337.  deed  against  one  holding  the  lands  un- 

On  a  petition  tiled  for  confirmation  der  an  adverse  claimant,  it  was  held: 

under  the  149th  chapter  of  the  Revised  first,  that   the  act  does  not   authorize 

Code  oi  Arkansas,  a  party  will  not  be  such  a  proceeding  against  a  defendant  in 

permitted    to    defend,   who  claims   by  paGsession.  its  purpose  being  to  extend 

answer  to  do  so  merely   as  "tenant  in  the  remedy  by  bill  in  equity  to  cases 

possession,"  and   a  demurrer  to   such  where  the  land  was  vacant,  and  where 

answer  is  good;  the  presumption  of  law  under  the  then  existing  law  the  com - 

being,  in  such  case,  that  the  person  an-  plainant  could  not  bring  his  bill  wilh- 

swering  holds  under  Che  purchaser  and  out  first  taking  possession;  second,  that 

is  his  tenant  or  a  mere  lort-feasor;  un-  underarl.6,4  37ofthe6tate  constitution, 

less  the  possession  of  such  respondent  it  was  not  competent  for  the  legislature 

Is  adverse  to  the  tax-title  claimant,  he  to  authorize  such  a  proceeding  without 

has   no   right  to  oppose  confirmation,  providing  a  mode  by  which  the  defend- 

Black  11.  Percifield,  i  Ark.  472.  ant  could  have  the  benefit  of   a  juiy 

1.  In  Kansas,  the  plaintilf  must  al-  trial,  if  he  so  elected,  where  the  right 
lege  and  prove  an  actual  possession  by  existed  when  the  constitution  wai 
himself  or  tenant.  Douglass  v.  Nuium,  formed.  Tabor  v.  Cook,  ij  Mich.  333, 
16  Kan.  515  ;  Eaton  v.  Giles,  5  Kan,  24;  In  Arkansas,  possession  \v  the  pur- 
Sale  11.  Bugher,  24  Kan.  434;  Pierce  v.  chaser  is  unnecessary.  Bonnell  z\ 
Thompson,  26  Kan.  7:4;  Brenner  v.  Roane,  30  Ark.  :t4;  Worthen  f.  Rat- 
Bigelow,  8  Kan.  496;  Giles  v.  Ortman,  cliffe,  \t  Ark.  330;  Black  r.  Percifietd, 
1 1  Kan.  65.  I  Ark.  473 ;  Evans  v.  Percifull,  5  Ark. 

In  Witconsin.  the  decisions  have  been  434;  Moses  v.  Hawkins,  33  Ark.  550; 

somewhat  vacillating.     At  first  it  was  Scott  v.  Watkins,  32  Ark.  556. 

held  that  the  plaintiff,  in  order  to  bring  In  Indiana,  Che  purchaser  must  have 

an  action  to  quiet  title  under  ^  39,  cb.  received  his  deed  before  he  is  in  a  posi- 

141.  Rev.  Sts..  of  that  state,  must  have  Cion  Co  have  his  title  quieted.     Sharpe 

actual    and   visible   possession   of    the  i>.  Dillman,  77  Ind.  33o. 

premises;    Grimmer    v.     Sumner,    31  A  pleading  bv   one  holding  only  a 

Wis.  179;  but  this  decision  was  over-  certificate  of  safe,  which  proceeds'on 

ruled  in  Taylor  v.  Rountree,  38  Wis.  the   theory  that   he   is  entitled  to  the 

3gi,   where  the  court  auslained  an  ac-  remedy,   is   bad,  as   he  is  entitled    to 

tion   under   the   statute,  although    the  nothing  more  than  to  be  protected  in 

Elainttff  was  not  in  actual   possession,  the  lien  transferred  to  him  by  the  state 

ut  only  had   the  constructive  posses-  at  the  time  of  purchase,     McDonald  i>. 

sion  which  the  law  aUaches  to  the  legal  GeisendorCf,  13S  Ind.  153. 

title.     In  a  subsequent  case,  this  deci-  8.  Hintrager  r.  Nightingale,  36  Fed. 

Bion  was   overruled,  and   Grimmer  v.  Rep,  S47. 
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that  the  sale  was  made  on  a  day  unauthorized  by  law  ■}  that  the 
delinquent  list  and  notice  of  time  and  place  of  sale  were  not  pub- 
lished as  required  :*  that  the  assessment  roll  was  not  filed,  or  was 
not  received  and  approved  by  the  appointed  officers  at  the  time 
required." 

The  defendant  cannot,  in  such  a  proceeding,  litigate  the  validity 
of  any  claim  the  federal  government  may  have  to  cancel  a  patent 
to  the  land  granted  by  it  for  fraud  practised  in  its  procurement, 
with  the  view  of  showing  that  the  land  was  not  liable  to  taxation 
when  sold  for  taxes.* 

In  some  of  the  states  there  are  statutes  requiring  the  former 
owners  to  deposit  in  court  the  amount  for  which  the  land  was 
sold,  and  all  subsequently  paid  taxes,  with  interest,  as  a  condi- 
tion precedent  to  the  right  to  defend  an  action  by  the  tax-title 
claimant  to  bar  their  rights  and  interests.* 

When  the  statute  authorizes  the  holder  of  the  tax  title  to  ex- 
hibit  a  bill  for  its  confirmation  "  when  the  period  of  redemption 
has  expired,"  the  general  period  applicable  to  the  whole  commu- 
nity is  intended,  not  the  exceptional  and  special  period  allowed  to 
parties  under  disability ;  accordingly,  a  bill  brought  against  mi- 
nors interested  in  the  land  after  the  expiration  of  the  former,  but 
before  the  expiration  of  the  latter,  is  not  premature.     But  the 

1.  Plimpton  V.  Sapp,  ej  lows  195.  The  defendant  may  aUo,  without  a 
3.  Tully  i;.  Bauer,  52  Cal.  487.  depoEit.set  upany  fncts  whichshowthat 
S.  Osborn  V,  Hide,  68  Miss.  45.  the  plaintiff'  wb«  incapable,  as  against 
C  Chrieman  v.  Currie,  60  Mise.  SijS.  him  or  his  grantor,  of  taking  title  bv  tax 
In  MistQuri.  it  it  held  that  the  fact  deed,  or  by  deed   for  the  taxes  of  the 
that  the  aheriff  sold  two  lots  together,  particular  years  relied   upon.     Wilton 
cannot  be  set  up  as  a  defense.     Brown  r.  Jarvis,  ig  Wis.  597.     See  also  Wake- 
V.  Walker,  11  Mo,  App.  216.     See  also  ley  v.  Nicholas,  16  Wis.  "iSS;  Tondrop. 
Wellshear  i'.  Kelley,  6g  Mo.  343.  Cusliman.  5  Wis.  279.     dut   where  the 
B.  Powell   1:   St.   Croix   Countv,  46  answer   does   not   state   any  facts   ira- 
Wis,   311;    Wakely   v.    Mohr,  15  Wis.  peaching  the  equity  or  justice   of  the 
609;   Jarvis   tJ.  McBride,  iS  Wis.  315;  tax,  but  alleges  only  technical  defenses 
Orono  V.  Veaiie,  57  Me.  1517.  and    irregularities    in    the  proceedings. 
In  Wisconsin,  it  is  held  that  such  a  the  defendant  must  make  the  required 
provision  can  be  upheld   only    by  con-  deposit  before   he   may  interpose  such 
■truing   it  to  apply   to  defenses  baaed  defenses.  Wakeley  1.  Nicholas.  i6Wi«. 
upon  mere  irregularities  in  the  lax  pro-  58S  ;  Knight  v.  Barnes,  25  Wis.  351. 
ceedings,  and  not  to  those  which  go  to  And  in  order  to  sustain  a  judgment 
the  groundwork  of  the  tax  itself.    Phlt-  for  the  defendant,  there  must  be  proo£ 
leo  f.   Hiles,  45  Wis.  sa?;  Tierney  v.  and   a  finding  of  the  fact  that  the  re- 
Union  Lumber  Co.,  47  Wis,  348;  Smith  quired  deposit  was  made.     It  is  not  suf- 
■V.  Smith,  19  Wis.  615  ;88  Am.  Dec.  707.  ficient  that  the  answer  alleges  a  deposit. 
Thus,   such  an   action   may   be   de-  Smith   v.  Smith,   19   Wis.  615;  88  Am. 
fended   without    a   deposit,    upon    the  Dec.  707. 

ground  that  the  assessor  did  not  value  If  the  action  by  the  tax-title  claimant 

defendant's  property,  nor  any  consider-  is  commenced  while  a  prior  action  in 

able  portion  of  the  lands  in  his  town,  the  same  court  by  the  former  owner,  to 

from  actual  view,   and  did  not   inform  quiet   his  title  against  him,  is  pending, 

himself  in  any  manner  of  the  actual  or  the  plaintiff  in  the  prior  action  should 

relative  value  of  the  lands,  but  valued  set  up  the  pendency  thereof,  together 

them  arbitrarily,  and  did  not  sij^n  or  with  any  other  defense  he  may  have,  In 

certify  the  tax  roll,  nor  make  and  annex  such  subsequent  action,  and  ask  for  > 

thereto  the  required  alfldavit.     Fhilleo  stay  therein  until   his  action  is   deter- 

V.  Hiles,  42  Wis.  517.  mined.     Wilson  v.  jarvis,  19  Wis.  597. 
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proceeding  to  confirm   leaves  the  right  of  redemption  after  the 
removal  of  the  disability  of  infancy,  unaffected.* 

2.  By  the  Owner — a.  To  Set  Aside  Sale  and  Deed.— As  a 
general  rule,  if  there  has  been  fraud,  or  any  illegality  or  irregular- 
ity materially  affecting  the  tax  proceedings,  the  owner  may  in- 
stitute an  action  to  set  aside  the  sale  and  conveyance  based 
thereon.* 


See  also  Prentiss  i'.  Danaher,  ao  Wis. 
311 ;  Danaher  v.  Prentiss.  31  Wis.  311 ; 
Graham  v.  Chappell,  24  Wis.  3S. 

I.  Metcalfe  v,  Perrj',  66  Miss.  68. 

a.  In  Gray  v.  Coan,  33  Iowa  345,  it 
vae  held  that  a  petition  in  equity  to  set 
aeide  a  tax  deed,  alleging  that  the  com- 
plainant was  the  owner  of  certain  land  at 
the  time  of  the  Bale  of  the  same  for  taxes, 
and  still  continues  to  be;  that  he  had 
redeemed  from  the  sate  and  paid  all  the 
taxes  due,  and  that  notwithstanding 
these  facts  the  defendant  had  In  some 
way  obtained  a  tax  deed  to  Che  land, 
■tates  a  good  cause  of  action. 

In  Yancev  i:  Hopkins,  i  Munt.  (Va.) 
419,  it  was  held  that  If  land  be  listed  to 
a  wrong  person,  sold  as  the  property  of 
such  person,  and  conveyed  by  deed  to 
the  purchaser,  the  proper  resort  of  the 
owner  for  relief  Is  to  a  court  of  equitj-, 
by  which  the  deed  may  be  canceled 
and  a  release  or  reconveyance  of  the 
land  decreed. 

Evidence  of  a  fraudulent  combination 
between  purchasers  at  the  sale,  to  pre- 
vent competition  in  the  bidding,  is  ad- 
missible in  the  first  instance,  in  an  ac- 
tion to  set  aside  a  deed  based  on  such 
■ale,  although  it  is  not  shown  that  the 
defendant,  who  was  a  purchaser,  was  a 
party  to  such  combination.  Kerwer  i'. 
Allen,  31  Iowa  57S.  As  to  fraudulent 
combinations  at  the  sale,  see  Taxation, 
•ubd..  Tax  Sales. 

In  Simpson  v.  Edmlston,  13  W.  Va. 
475,  it  is  held  that  where  the  deed  is 
kssaited  and  claimed  to  be  invalid,  by  a 
plaintiff,  and  such  deed  is  exhibited 
with,  and  made  part  of  his  bill,  and  it 
appears  upon  its  face  to  be  invalid,  the 
court  will  not  decline  lo  declare  it  void, 
and  set  it  aside  merely  because  the 
plaintiff's  bill  did  not  specify  the  par- 
ticular grounds  on  which  'the  court 
deems  it  void. 

In  Kentucky,  a  suit  to  set  aside  the 
■ale,  on  the  ground  of  fraud,  may  be 
maintained  by  the  owner,  though  not  in 
poeeession  of  the  land,  as  it  is  not  a 
•uit  to  quiet  title.  Herr  v.  Martin,  90 
Ky.377- 


In  Perkins  v.  Nugent,  45  Mich.  156, 
a  proceeding  against  the  validity  ofn 
tax  deed,  on  the  ground  that  for  a  por- 
tion of  the  time  covered  by  it,  a  part  of 
the  lands  in  the  tame  township  had  not 
been  assessed,  was  not  sustained;  it  not 
appearing  that  such  lands  were  worth 
anything  during  that  period,  and  it 
being  shown,  on  the  other  hand,  that 
certain  classes  of  real  estate  were  then 

Collataral  Attack.— In  Louisiana,  tax 

titles  which  are  not  mere  simulations, 
may  not  be  attacked  collaterally.  They 
are  presumed  to  be  valid  until  annulled 
in  and  by  a  revocatory  action.  Jurey 
V.  Allison,  30  La.  Ann,  1134;  Lanne* 
V.  Workingmen's  Bank,  29  La.  Ann. 
Ill;  Gerac  i',  Guilbeau,  36  La.  Ann. 
843.  But  this  rule  does  not  apply  lo  a 
petitory  action  in  which  the  defendant 
alleges  the  tax  sale  as  his  title.  In  such 
case,  the  plaintiff  may  show  the  ille- 
gality' of  the  title  opposed  to  him, 
though  it  be  a  tax  sale  frima  fact* 
valid,  Hickman  -d.  Dawson,  33  La. 
Ann.  438, 

United  Btatas  Direct  Tax  AoV— Poww 
of  TrMLinry  Dapartmant. — The  officers 
of  the  Unittd  States  treasury  depart- 
ment could  not  set  aside  a  sale,  nor  va- 
cate a  title  acquired  at  a  sale,  for  direct 
taxes,  and  the  assent  of  the  purchaser 
to  the  setting  aside  of  the  sale,  after  he 
had  conveyed  lands  to  a  third  person, 
cannot  affect  the  rights  of  the  latter, 
unless  he  assented  also.  Billings  f. 
Stark,  15  Fla.  297. 

Fartlai  DefSndant. — A  sheriff  having 
sold  land  for  taxes,  and  subsequently 
taken  an  assignment  of  one-half  of  the 
same  from  the  purchaser,  is  proper- 
ly made  a  party  to  a  bill  filed  by  the 
former  owner  of  the  land  to  set  aside  the 
tax  sale.  Twombley  v.  Kimbrough,  34 
Ark,  459. 

Under  Rev.  Sts.  Texaj,  art.  1301,  pi«- 
viding  that  in  every  suit  against  the  es- 
tate of  decedent,  involving  title  to  real 
estate,  the  executor  or  administrator,  if 
any,  and  the  heirs,  shall  be  made  par- 
ties  defendant,  the  heirs  are  not  nec- 
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But  where  the  owner  has  allowed  judgment  for  taxes  to  go  by 
default,  he  may  not  subsequently,  in  a  suit  to  set  aside  the  sale, 
be  heard  to  allege  that  a  part  of  the  taxes  for  which  the  judg- 
ment was  rendered  was  illegal.* 

The  right  to  have  the  tax  title  set  aside  is  not  confined  to  the 
former  owner,  but  may  be  exercised  by  a  mortgagee  or  other 
creditor,  and  perhaps  by  anyone  who  can  show  such  an  interest 
in  the  estate  as  would  have  entitled  him  to  redeem.* 

d.  To  Remove  Cloud  from  Title. — A  court  of  equity,  by 
virtue  of  its  general  powers,  will  entertain  a  bill  by  the  true  owner, 
in  possession,  to  remove  a  cloud  upon  his  title,  occasioned  by  a 

eB«arv  parties  to  an  action  to  cancel  a  from  the  State  of  lotiia  after  the  sale, 

tax  deed  by  the  eiecutor  and  sole  dev-  See   Vaniuin    v.  Shuler,  69   Iowa  91; 

itee,  in  which  defendant  files  a  bih  In  Poater  t.  EllEworth,  71  Iowa  361.  Thit 

reconvention  In  the  nature  of  a  cross-  statute  was  designed   only  to  prevent 

action  of  tretpOGB  10  try  title.      Lufkin  the  interference  of  strangers.  One  who 

V.  Galveston.  73  Tex.  34a.  ciaima   under  a   tax   deed,  though   his 

An  action  to  annul  the  title  derived  claim   may  not  be  good    as   against  a 

to  the   state  through  tax  proceedings,  prior  ow  net,  may  qucbtioa  the  validity 

cannot  be  maintained  against  the  audi-  of  a   subsequent   tax  title.     Adami  v. 

tor  general,  unless  the   state  consents  Burdicfc,  68  Iowa  666. 

to    the    suit    and    designates    that  of-  Where  a  county  claimed  to  have  title 

ficial  to  represent  it  as  party  defendant  at  the  time  of  sale  by  patent  from  the 

thereto,     Burrill  v.  Auditor  Gen'l,  ^6  6B//erf5/a/eJto  the  state.and  from  the 

Mich.  356.  state  to  it,  it  was  held  that  the  patent 

Where,  by  tax  proceedings  absolutely  from  the  state  to  the  county  was  frima 

void,  lands  have  been  adjudicated  to  the  facie  evidence  of  its  title,  and  sufRcient 

state,  and  subsequently  the  state  trans-  for  the  purpose  of  enabling  it  to  ques- 

fere  the  same  by  adjudication  to  third  tion  the  tax  title,  and  that  evidence  of 

parties,   under  Louitiana  Act   107,  of  the  patent  from   the  United  Stalea  to 

1880,  the  owner  in  reclaiming  his  prop-  the  State  was  unnecessary.  Callanan  v. 

erty,  is  not  bound  to  make  the  state  a  Wayne  County,  73  Iowa  709. 

party,  and  is  not  without  remedy  be-  A'nd  in  Hintrager  v.  Kiene,  63  Iowa 

cause   the   state   is  exempt   from   suit.  605,  it  was  held   that,  where  the  party 

Dentgre  i'.  G^rac,  35  La.  Ann.  952.  questioning  the  tax  title  is  allowed  to 

1,  ChicagoTheologicalSem.r.'Gage,  testify  that  he  was  the   owner  of  the 

II  BisK.  (U.  S.)  2S9.  property  at  the  time  of  sale,  and  is  not 

3.  Miller  I-.  Cook,  135  III.  190;   Bur-  required  to  produce  the  record,  evidence 

ton  V.  Perry,  146  III.  127,  of  his  title,  there  is  a  sufficient  basis  for 

In  Connolly  v.  Connolly,   63   Iowa  the  introduction  of  other  evidence  as- 

Ml.  a  tax  deed  was  set  aside  at  the  in-  sailing  the  tax  title. 

stance  of  a  mortgagee,  on  the  ground  Michigan  Comp.  Laws,  I)  1130,  de- 

that  it  was  procured  by  a  conspiracy  barring  any   person  from  questioning  a 

for  the  purpose  of  divesting  the  lien  of  tax  title  unless  he  shows  that  at  the  time 

his  mortgage.  of  sale,  or  subseqaently,  he,  or  the  per- 

In  Ohio,  a  judgment  creditor  having  son  through  whom  he  claims,  holds  a 
a  lien  upon  the  land  when  sold  for  taxes,  title  acquired  from  the  £/«.'...'  Stales, 
may  not  file  a  bill  in  equity  to  avoid  or  from  the  State  of  Miciigan,  is  held 
the  sale  as  invalid,  without  first  refund-  not  to  apply  to  one  who  shows  a  title 
ing  the  amount  of  the  tax,  penalty,  and  frima  facie  sufficient  under  common- 
interest,  or  offering  to  do  so.  Gillett  v.  law  rules.  And  a  frima  facie  case  il 
Webster,  15  Ohio  613.  established  by  producing  such  evidence 

In  le-aia,  by  statute  no  person  is  per-  as  raises  a  presumption  of  title  in  the 

mitted  to  question  the  title  acquired  by  claimant,  as  all  titles   in   the  State   of 

a  treasurer's  deed,  without  first  show-  Michigan  are  supposed  either  to  have 

ing  that  he,  or  the  party  under  whom  been  granted  or  eUe  to  have  been  orig- 

he  claims  title,  had  title  to  the  property  inally  recognized  and  confirmed  by  the 

at  the  time  of  sale,  or  that  the  title  was  UniteH  Stales  or  by  the  state.  Gamble 

obtained   from   the    United   States  or  tf.  Horr,  40  Mich.  561. 
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tax  deed,  which  may  be  vexatiously  or  wrongfully  used  to  invali- 
date or  throw  suspicion  upon  it.* 

The  general  rule  is  that,  if  the  complainant's  title  is  legal  in  its 
nature,  he  must  be  in  possession  of  the  premises  before  he  can 
successfully  invoke  the  aid  of  equity,  in  the  absence  of  a  statute 
to  the  contrary;  since,  if  he  is  out  of  possession,  he  may,  by 
bringing  ejectment,  test  the  validity  of  the  instrument  constitut- 
ing the  alleged  cloud.  Where,  however,  his  title  is  an  equitable 
one,  possession  is  not  essential ;  and  the  same  is  true  in  some 
jurisdictions  where  the  lands  in  question  are  wild  and  unoccupied.* 

1.  Gaec  v.  Rohrbach,  56  111.  162 ;  bring  a  bill  in  equity  against  the  pur- 
Rowland  ti.  Doty,  Harr.Ch.(  Mich.)  3;  chaser  to  remove  the  cloud  from  his 
Davis  V.  Boston,  139  Mass.  377;  Molt  title,  if  the  purchaser  has  recorded  his 
V.  Weld,  140  Mass.  ^78;  Forster  v.  tax  deed,  and  refuses  lo  release  to  the 
Forster,  lag  Mass.  566;  Kimball  v.  purchaser,  and  claims  to  be  the  owner 
Ballard,  19  Wis.  601;  88  Am.  Dec.  705,  of  the  land.     Russell  v.   Deshon,   134 

In  Lyon  v.  Alley,  130  U,  S.  177,  the  Mass.  343. 
court,  bj-  Lamar,  ].,  said:     "It  is  well         In  fTMcoBJiii,  a  taji  certtficaleis  such 

settled  by  the   decisions  of  this  court  a  claim  lo  land  as  affects  its  value,  and 

■nd  the  state  courts,  that  after  land  has  throws  such  a  cloud  on  the  title  as  to 

been   sold   and  a  conveyance  of  some  bring  ft  within  the  purview  of  the  stat- 

Bort  made  to  the  purchaser,  courts  of  ule  and  the  equity  powers  of  the  court, 

equltv  havelnherent  jurisdiction  to^ve  Dean  cj,  Madison,  9   Wis.  403;   Maxon 

relief'  to  the  owner  against  veiatious  t).   Avers,   38   Wis.  6ij;    Hamilton  v. 

litigation  and  threatened  injury  to  the  Fond  du  Lac,  35  Wis.  490, 
market  value  of  the  land,   by  removing        In  Chaffee  v.  Detroit,  53  Mich.  373, 

the  cloud  which  such  illegal  sale,  and  it   Is  held   that  a  void   conveyance  of 

the  illegal  claim  arising  from  it,  may  property,   to   satisfy   a    special   sewer 

cast  upon  the  title,"  assessment,  casts  a  cloud   on  the  title. 

Under  thegeneral  equity  powers  con-  which  the  owner  and  occupant  of  the 

ferred  upon  the  superior  court  by  the  premises  cannot  force  the  municipniitj 

Massackussetts  statutes  of  1883, ch.  131,  to  prosecute  at  law,  and  he  may  main- 

that  tribunal  has  jurisdiction  of  a  bill  tain  a  bill  in   equity  lo  clear  his  title 

in  equity  to  remove  a  cloud  upon  title  from  such  cloud. 

resulting  from  an  invalid  lax  sale.  And  In  Arkansas,  in  a  proceeding  to  dis- 
the  dincretionary  power  given  by  Pub.  pel  cloud  from  title,  the  affidavit  re- 
sts., ch.  176,  4^  :,  3,  of  that  state,  by  quired  by  the  statute  lo  be  filed  before 
which.  In  a  proper  case,  a  party  may  be  action  for  the  recovery  of  land,  or  the 
ordered  to  bring  an  action  at  common  possession  thereof,  is  not  necessary, 
law  to  trv  his  title,  does  not  limit  its  Chaplin  v.  Holmes.  27  Ark.  41:;. 
general  authority.  Smith  t.  Smith,  8.  Sloan  r.  Sloan,  aj;  Fla.  53;  Weaver 
150  Mass,  73;  Clouston  v.  Shearer,  gg  t.  Arnold,  ij  R,  I.  53;  Blackwood  r. 
Biass.209,  VanVleet,  11  Mich,  %^i\  Blanchard  v. 

A  court  of  equity   has  jurisdiction  Tyler,  13  Mich.  339:  88  Am.  Dec.  57; 

where  the  owner  of  land  is  in  posses.  Hali  T'.  Kellogg.  16  Mich.  135;   Bustiee 

slon,  and  the  holder  of  a  tax  title  holds  -c.    Lewis,   85   N.   Car.  332:   Clark   :-. 

it  as  a  cloud  over  the  title,  refusing  to  Covenant  Mut.  L.  Ins.  Co..  53  Mo.  373 ; 

prosecute  It,     Sharpleigh  v.  Surdam,  1  Shell   i',   Martin,    iq  Ark,  139,  which 

Flip.  (U.  S.)  472.  holds    to    the     contrar_v,     was    disap- 

In  MaaaaehHsetts,  n  sale  of  land  by  proved     by   Mr.   Justice    Fairrhild    in 

the  collector,  more  than  two  years  after  Apperson  v.  Ford,   33   Ark,   746,  and 

the  warrant  for  the  collection   of  the  has  been  discredited  by  the  later  deri- 

tax  was  committed  to  his  predecessor,  sions  in  that  stale.  Branch  v.  Mitchell, 

is  void,  although  within  two  years  after  34  Ark.  411;  Byers:'.  Daniey,  37  Ark,;;; 

the  warrant  was  committed  to  the  col-  Miller  v.  Neiman,  17  Ark.  J33; Chaplin 

lector  who  made  the  sale,  if  the  land  v.  Holmes,  37  Ark.  414;  Sale  v.  Mc- 

was  alienated  by  the  owner  after  the  Lean,  39  Ark.  612;  Crane  ;'. Randolph, 

?nt  of  tiie  tax,  and  before  the  30  Ark.  579;  Lawrence  v.  Zlmpleman, 

d  the  grantee  in  possession  mav  37  Ark.  643. 
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Possession  by  a  duly  authorized  agent,  having  full  and  com- 
plete chaise  of  the  premises,  will  sustain  the  equitable  jurisdic- 
tion in  favor  of  the  owners  of  the  legal  title  who  are  non-resi- 
dents.* If  the  complainant  is  in  the  actual  possession,  that  fact 
should  be  alleged  in  the  bilL* 

But  although  actual  possession  is  averred,  if  the  fact  is  not  estab- 
lished, but  on  the  other  hand  the  defendant  is  shown  to  be  in  pos- 
session, and  nothing  appears  to  prevent  proceedings  at  law,  the 
bill  cannot  be  maintained.* 

And  an  averment  in  the  bill  that  the  defendant  has  entered 
upon  the  premises  and  kept  the  complainant  out  by  personal 
force  and  violence,  has  the  eflect  of  negativing  a  fact  that  is  nec- 
essary to  the  theory  of  the  bill.* 

The  complainant  must  establish  a  reasonably  clear  title;  he 
must  proceed  upon  the  strength  of  his  own  title,  and  not  upon 
the  weakness  of  his  adversary's." 

But  it  would  seem  that  actual  possession  established  by  the 
complainant,  is  proof  sufficient  of  title  to  authorize  the  relief 
sought,  in  the  absence  of  proof  of  title  in  someone  else.* 

While,  as  a  general  rule,  in  an  action  to  remove  a  cloud  upon 
the  title,  the  facts  which  show  the  apparent  validity  of  the  instru- 
ment which  is  said  to  constitute  the  cloud,  and,  also,  the  facts 
showing  its  invalidity,  are  required  to  be  stated  in  the  complaint, 
yet  when  the  instrument,  which  constitutes  the  cloud,  is  a  tax 
deed,  which  under  the  statutes  is  declared  to  be  prima  facie 
evidence  of  title,  the  name  of  the  instrument  is  sufficient  for  the 
purpose  of  showing  an  apparent  title.' 

It  is  not  every  tax  deed  that  will  constitute  a  cloud  upon  the 
title,  so  as  to  justify  the  interposition  of  equity.     The  rule  for 

Wild  Hid  trnoccnplea  lAiida, — Math-  but  must  be  proven  by  extrinsic  evi- 
ewi  II.  Marks,  44  Ark.  436;  Gould  v.  dence.  And  In  euch  a  suit,  the  court 
SternbuTg,  105  111.  488;  Gage  v.  Rohr-  may  decree  the  reformation,  surrender, 
bach.  56  III.  363;  Hardin  ti.  Jones,  86  or  cancellation  of  the  instniment  con- 
Ill.  313;  Whitney  v.  Stevens,  97  111.  483.  slituting  the  cloud,  or  the  reformation 

Under  the  Miisissiffi  Code  of  1871 ,  or  cancellation  of  records,  and  the  e«- 

4  975,   a  bill  in  equity  may  be  main-  ecution   of  deeds  or  releaseE.     Pier  v. 

tained  by   the   true  owner    against    a  Fond  du  Lac,  ^S  Wis.  476,  ovtrruling 

party  in  possession  to  cancel,  as  clouds  Gunderson  r.  Cook,  33  Wis.  sSi,  as  to 

upon  the  title,  a  void  tax  deed,   and  a  the   necessity   of   ~   '     '  '       ' 

title    bond   from   one  who   never   had  order  to  maintai 

title.     But  the  jurisdiction  ie  exhausted  Independently  of 

when  the  clouds  are  removed,  and  the  criinjij-ShatFer  r'.  WhelpW, 37  Wis.  334. 
court  may  not  put  the  complainant  In         1.  Sloan  f.  Sloan,  25  Fla.  53. 
possession.     Wofford     v.     Bailey,    57        S.  Gage  v.  Schmidt,  104  111,  106. 
Miss.  139,  S.  Barron  v.  Kobbins,  a3  Mich.  31;. 

In  H^iJCDOJiH,  the  holder  of  the  legal         4.  Kitgannon     v.    Jenkinson,    ,i;i 

title,  though  not  in  possession,  may,  in-  Mich.  340. 

dependently    of   4    ^9i    '^-   '4'<   ^ev.        6.  Lawrence    v.    Zimpleman,    37 

St*,  of  that  state,  maintain  a  suit  In  Ark.  644. 

equity,  in  the  nature  of  a  bill  quia  timet,        S.  Gage  v.  Schmidt,  104  111,  106. 
to    remove    the    cloud    upon  his  title,         T.  Hibemia  Sav.,  etc.,  Soc.  v.  Ord- 

when  the  invalidity  of  the  hostile  claim  way,  38  Cal.  679.     See  also  Castro  v. 

cannot  be  established  by   any  record,  Barry,  79  Cal.  445. 
783 


>y  Google 


AMloiu  ConMrnlng  TAX   TITLES.  Tw  TttlM. 

determining  the  question  may  be  stated  thus :  When  the  deed  is 
void  upon  its  face,  or  the  tax  proceedings  do  not  show  a  compli- 
ance with  the  statutory  requirements,  so  that  an  inspection  of 
the  record  and  a  comparison  of  it  with  the  law  will  afford  a  deci- 
sive test  of  its  illegality,  it  does  not  constitute  a  cloud,  and  in 
such  cases,  equity  will  not  interpose,*  When,  however,  the  ille- 
gality or  defect  does  not  appear  upon  the  record,  but  must  be 
shown  by  evidence  aliunde,  so  that  the  record  would  make  out  a 
prima  facie  right  in  the  purchaser,  and  the  evidence  to  rebut  this 
case  may  possibly  be  lost,  or  be  unavailable  from  death  of  wit- 
nesses, or  other  causes,  or  when  the  deed  would,  by  statute,  be 
presumptive  evidence  of  a  good  title  in  the  holder,  so  that  he 
might  rely  upon  it  until  the  illegalities  were  established,  equity 
will  exercise  jurisdiction  and  afford  relief  on  the  ground  that  a 
cloud  exists  or  is  imminent.* 

1,  Cooley   on   Taiation  (ad   ed.),  p.  In   Texas,  a   tan   deed  to   properlr 

780;  3  Story's  Eq.  Jur.  (12th  ed.}.  k  70a;  liable  for  taxation  and  sold  in  accord- 

Eastman    u.   Thaver,  60   N.    H.   408 ;  ance  with  law,  gives  a  good  and  per- 

Lawrence  -v.  Zimplereian,  37  Ark.  643  ;  feet  title  which  can  aaiy  be  impeached 

Chaplin  v.  Holmes,  27  Ark.  414;  I)e-  for  actual  fraud.     Such  a  deed  would. 

trolt  v.  Martin,  34  Mich.   170;  Curtis  there[ore,caBt  acloud  upon  the  titleof 

V,  East  Saginaw,  35  Mich.  50S  ;   Wills  lands  regularlj  sold,  but  not  liable  for 

II.   Austin,   53   Cal.    ifla;    Overing    ■v.  the  tax,  to  remove  which  equity  m«y 

Foote,  43  N.  Y.  390;  Fonda  v.   Sage,  be    invoked.      Caasiano    v.    Uisuline 

48  N.  Y.   173,  aff'g  46  Barb,   [N.  Y.)  Academy,64  Tei.  673. 

109;  Maniturn  v.  Smith,  i  Sawy,  (U.  "The  true  test,"  says   Field,  C.  ], 

S.)    142  ;    Sloan  11.  Sloan,  aj   Fla.    53.  for  the  court,  in  Piiley  n.  Huggini,  :s 

Thus,  where  it  appears  on  the  face  Cal.   129,    "by     which    the     question 

of  the  deed  that  several  tracts  ofland  whethera  deed  wouldcasta  cloud  upon 

were  sold  together  for  the  taxes  due  on  the  title  of  the  plaintiff  maj  be  deter- 

tbe  whole.  Crane  v.  Randolph,  30  Ark.  mined,  is  this :  Would  the  owner  of  the 

579;  or  the  description  of  the  land  em-  property   in   an    action    of   ejectment, 

braced  in  the  deed  is   too  vague  and  brought  by  the  adverse  party,   founded 

uncertain,    Busbee    -v.    Macj,   85    N.  upon  the  deed,  be  required  to  offer  evi- 

Car.  339,  the  deed  is  void,  and  casts  no  dence  to   defeat  a  recovery?     If  such 

cloud  upon  the  owner's  title.  proof  would  be   necessary,   the    cloud 

In    Wisconsin,  a    tax   deed  upon  a  would  exist;  if  the  proof  would  be  un- 

prior  sale,  though  made  and  recorded  necesBary,noshade  would  becastby  the 

after   one  upon  a  later  sale,  does  not  presence  of  the   deed.     If    the   action 

cast  any  cloud   upon  the   title  of  the  would  fall  of  its  own  weight  without 

holder   of   the    latter.      Trueadell    v.  proof  in   rebutui,   no  occasion   could 

Rhodes.  26  Wis.  215.  arise  for  the  equitable  interposition  of 

3.  Marquette,  etc.,  R,   Co.  v.   Mar-  the  court ;  as  in  the  case  of  a  deed  void 

quette,  35  Mich.  504.  upon  its  face,  or  which   was   the  result 

Under  Oregon  Comp.  Laws   1874,  p.  of  proceedings  void  upon  their  face,  re- 

767.  a  tax  deS  is /rijna/iicie  evidence  quiring   no   extrinsic  evidence   to  dit- 

of  title,  and   of  the   regularity  of  the  close  their  illegality.    All   actions  aris- 

prior  proceedings,  which  evidence  can  ing  upon   instruments  of  that  character 

be   overthrown  only  by    the  proof  of  must  necessarily  fail."    See  also  similar 

'ain  facts  dehors  the  deed.    There-  observations  by  Chancellor  Walworth 


fore,  the  deed  constitutes  a  cloud  upon  in  Van  Doren   v.  New  York,  9  Paige 

the  title   of  the   property.    Tilton    v.  (N.  Y.)  388, 

Oregon  Cent.,  etc.,  Road  Co.,  3  Sawyer         Where  the  defendant,  in  an  action  to 

(U.  S.)  12.  set  aside  the  sale,  asserts  the  validity  of 

The    same    is    true    in    California,  the  sale,  he  may  not,  on  appeal,  claim 

Huntington  v.  Central   Pac.  R.  Co.,  a  that  theplaintiffisnotentitled  to  eqtut- 

Sawyer  (U.  S.)  503.  able  relief  because  the  tax  sale  procced- 
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A  sale  of  the  lands  by  the  owner,  pending  a  suit  to  i 
cloud  from  the  title,  will  not  operate  to  defeat  the  suit ;  the  de- 
cree obtained  will  enure  to  the  benefit  of  his  grantee,* 

An  attaching  creditor  may  maintain  a  bill  in  equity  to  remove 
the  cloud  of  a  tax  deed  upon  the  title  of  land  of  the  debtor  which 
he  has  attached.^ 

c.  Conditions  of  Relief. — When  the  owner  seeks  in  a  court 
of  equity  to  have  a  tax  deed  set  aside,  and  the  cloud  created 
thereby  removed  from  his  title,  the  familiar  maxim,  "  he  who  asks 
equity  must  do  equity,"  will  be  applied,  and  he  will  be  required 
to  pay  the  amount  for  which  the  land  was  sold,  and  all  subse- 
quently paid  taxes,  with  interest,  as  a  condition  to  relief.* 

Where,  in  an  action  to  set  aside  a  tax  sale  and  certificate  on 
the  ground  of  the  illegality  of  a  portion  of  the  taxes,  the  record 
discloses  no  means  of  determining  what  amount  of  the  tax  was 
valid,  the  court  will  not  require  payment  of  any  amount  as  a 
condition  of  relief.*     If  there  is  doubt  as  to  which  of   several 

ingB  have  not  progressed  far  enough  to  without  requiring  the  paj'ment  o(  the 

be  entitled  to  a  presumption  of  regular-  sum  bo  tendered.    Corbin  v.  Woodbine, 

ity,  and,  therefore,  to  caet  a   cloud  on  33  Iowa  397. 

the   title  of  the   plaintiff.     Wilcox   v.  In   Kansas,   before   a   Bult   Is    corn- 
Rochester,  129  N.  Y.  147.  menced  to  set  aside  a  tan -sale  certificate, 
1.  Gage  V.  Schmidt,  104  111.  106.  the  plaintiffmustpayor  tender  all  taxea 
S.  Perhani  11.   Haverhill   Fibre   Co.,  embraced   therein   which   the    record* 
64  N.  H.  2.  show  are  valid,  and  which  he  is  under 
S.  Smith   V.   Gage,   11   Biss.  (U.S.)  obligation  to  pay.     Millerv.  Ziegler,3i 
317;   Dillon  V.  Merriam,  11  Neb.  151 ;  Kan.  417;  Lawrence  v.  Killam,  11  Kan. 
Wood  D.  Helmer,  10  Neb.  65 ;  Boeck  V.  499;  Challisa  v.  Atchison  County,  15 
Merriam,  10  Neb.  199;  Adams  v.  Cas-  Kan.  53;   Hagaman  v.  Cloud  County, 
tie,  30    Conn.    404;    Montgomery    v.  ig   Kan.   395 ;    Knox  v.  Dunn,  11  Kan. 
Trumbo,  116  Ind.  331 ;  Gage  v.  Can-  684;  PriCchard  v.  Madren,  24  Kan.  489; 
her,   i»5   III.  447;  Challisa  v.  Hekeln-  Franz  v.  Krebs,  41  Kan.  133. 
•  -     -  :r,  14  Kan.  474 ;   Smith  v.  Prall,  But  where  the  holder  of  the  tai  title 
1.  308;  Peacock  Ti.  Carnes,  no  111.  eues  for  partition,  and  the  owner  of  the 


rfii'w 


99:  Gage  -v.  Arndt,  i3i  III.  401 ;  Rags-  patent  title  pleads,  In  bar  of  tl 
dale  V.  Alabama  Great  So.  R.  Co.,  67  a  former  adjudication  declaring  the  tax 
Miss.  106 ;  Blanton  v,  Ludeling,  30  La.  title  invalid,  he  should  not  be  required 
Ann.  1231;  Hickman  v.  Kempner,  35  to  refund  the  taxes  paid  by  the  plain- 
Ark.  50J;  Peckham  v.  Millikan,  99  tiff,  as  he  Is  not  askmg  for  affirmative 
Ind.  353.  relief.      Thomeen  o.  McCormick,   136 

Id  Indiana,  a  complaint  to  set  aside  III.  :35. 

the  tax  sale  and  to  cancel  the  certificate,  And  when  a  mortgagee  of  real  estate 

on  the  ground  that  the  plaintifThad  ten-  asserts  In  equity  his  right  as  against  the 

dered  the  amount  of  the  taxes  and  the  tax  sale  of  the  same,  alleged  by  him  to 

Interest  thereon  to  the  purchaser,  is  In-  have  been  made  collusively  in  conjunc- 

sufficient   upon   demurrer,    unless    the  lion  with  the   mortgagor,  for  the  pur- 

plalntiff  also   brings   the    money    Into  pose  of  getting  rid  of  the  mortgage  for 

court,   or  offers   to   pay   it  to  the  pur-  the    mortgagor's   beneHt,   whether    he 

chaser  upon  obtaining  the  relief  sought,  proceed  against  the  purchaser  alone,  or 

Lancaster  v.  DuHadway,  97  Ind.  565.  against  the  purchaser   and   the   mort- 

Where  the  party  attacking  the  tax  gagor,  it  is  not  necessary  for  him  to 
title  avers  that  he  is  ready  and  witling,  tender  payment  of  the  taxes  for  which 
and  offers  to  pay  the  holder  the  amount  the  lands  were  sold.  Mendenhall  v. 
paid  by  him  at  the  tax  sale,  together  Hall,  134  U.  S.  ^59. 
with  ail  subsequent  taxes,  interest,  and  t.  Wbfls  no  Paynmt  Beqnlnd  a* 
costs,  it  Is  error  for  the  court  to  render  OondlUan  of  B«ll«f.— Hebard  v.  Ash- 
Judgment   setting   the   tax    sale  aside,  land  County,  55  Wis.  145. 
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defendants  is  entitled  to  the  money,  it  should  be  ordered  to  be 
paid  into  court  for  the  benefit  of  the  parties  entitled,* 

vnL  LnoTATion  or  Actiohb — (See  also  Limitation  of 
Actions,  vol.  13,  p.  667).— In  many  of  the  states  there  are  what 
are  known  as  special  or  short  statutes  of  limitations,  confiningthe 
right  to  institute  actions  for  the  recovery  of  real  estate  sold  for 
the  non-payment  of  taxes  to  a  period  of  time  much  shorter  than 
that  which  existed  at  the  common  law  for  the  trial  of  land  titles. 
The  design  of  these  statutes  is  to  encourage  purchases  at  tax  sales, 
by  forcing  an  early  determination  of  the  legality  of  the  sale  and  of 
the  title  founded  thereon.  The  statutes  designate  the  time  from 
which  the  period  begins  to  run  ;  the  most  usual  being  from  the 
time  the  deed  is  recorded.* 


1,  lohnson  v.  Huling,  127  III.  14.  the  principle  that  it  could  not  have  been 

1.  Edwards  v.  Simmons, 40  Kan.l3j;  intended  to  apply  to  a  condition  of  af- 
Weat  V.  Cameron,  39  Kan.  736;  Bow-  fai™  that  precluded  the  right  of  action, 
man  f,  Cockrill,  6  Kan.  311;  Campbell  Wain  v.  Shearman,  S  S.  &  R.  (Pa.) 
II,  Stcwg,  37  Kan.410;  Beebe  II,  Doster,  357;  11  Am.  Dec.  614;  Cranmer  v. 
36  Kan.  666;  Harris n.  Curran,  33  Kan.  Hall.  4  W.  &  S.  [Pa.)  37. 
580;  Eetes  V.  Stebbins,  35  Kan.  315  j  Subeequentlj',  however,  when  the 
Austin  r.  Jones,  37  Kan.  337;  Hill  v.  right  to  maintain  ejectment  for  unoc- 
Lund,  13  Minn,  451 ;  Baker  v.  Keller,  cupied  premiaeB  had  been  conferred  by 
II  Minn.  480;  Skinner  v.  Williams,  85  statute,  It  was  held  that  the  statute  be- 
Mo.  489;  Barrett  v.  Holmes,  loi  U.  S,  gan  to  run  in  favor  of  the  purchaser  at 
<5i;  Webster  I'.  Schweare,  69  Wis.Sn;  the  lime  the  sale  was  perfected  by  deed; 
"        '  Hoehne,    18   Wis.    168;     he   being  constructively   in  possession 

from  that  time.  Robb  v.  Bowen.g  Pa. 
St.  71;  Johnston  v.  JackBon,  70  Pa.  St. 
164;  Siieikii.  McElrov,  soPb.  St.  31; 
Burd  V.  Patterson,  ai  Pa.  St.  219. 

In  Arkansas,  the  statute  begins  to 
run  against  the  former  owner,  unless 
he  is  within  the  saving  clause,  at  the 
date  of  sale,  whether  the  purchaser  is 
in  the  actual  possesGion  or  not.  Mitchell 
V.  Etter,  3j  Ark.  178. 

In  Nebraska,  the  statute  commences 
from  the  time  the  tax -title  claimant 
takes  actq^l  possession,  and  not  from 
the  time  the  deed  is  recorded.  Baldwin 
v.  Merriam,  16  Neb.  199. 

The    Illinois    statute    provides    that 

"  hereafter    every  person  in    the  actual 

posEe&sion  of  lands  or  tenements  under 

and  color  of  title   i 


Lawrence  v.  Kenney,  33  Wis.  j8l. 

In  some  cases  the  period  commei 
from  the  time  of  sale.     Gomer  v.  Chaf- 
fee, 6  Colo.  314;  McDougall  v.   Mod- 
lezum,  39  La.  Ann.  1005, 

In  some  jurisdictions  the  true  date  of 
sale  is  held  to  be  the  lime  when  the 
purchaser  receives  his  deed,  and  not 
when  the  lands  are  struck  off.  The 
term  sale  is  construed  tb  mean  a  com- 
plete sale,  which  vests  the  title  in  the 
purchaser,  and  places  him  in  a  position 
to  have  the  legalitv  thereof  tested  in  the 
courts.  Eldridge'  v.  Kuehl,  17  Iowa 
160;  Henderson  v.  Oliver.  28  Iowa  30; 
McCready  v.  Sexton,  39  Iowa  356;  4 
Am.  Rep.  114;  Hurley  v.  Street,  29 
Iowa  4191  Thomas  -v.  Stickle,  33  Iowa 
71;  Douglass  r.  Tullock,  34  Iowa  362; 
Jeffrey  v.  Brokaw,  35  Iowa  505 ;  Barrett     faith,  ai 


/.  Love,  48  Ii 
t)8  Ala,  258; 
387;  Pugh  I!.  Youngblood, 

Under  the  Pennsylvania  rtcioi  a 
limiting  the  action  to  five  years  fr 
the  sale,  it  was  held,  In  opposition 
the  previous  decision  of  Parish 
Stevens,  3  S.  &  R.  (Pa.)  298,  that 
ejectment  would  not  lie  against  a 
cant  or  unoccupied  tenement,  the 
ule  should  be  coi  "  '  '  -  --  ■ 
until  the  premises 


V 


lYia  shall  for  seven  succei- 
■s  after  the  passage  of  the  act 
■  in  such  poBsession,    and  shall 


Ala.  296.     also,  during   such  time,  pay   all   t 


gaily  assessed  o 
ments,  shall  be  held  and  adjudged  to  be 
the  legal  owner  of  said  lands  or  tene- 
ments to  the  extent  and  according  to 
the  purport  of  his   or  her  paper  title." 
For  cases  arising  under  this   act,   see 
Irving  V.  Brownell,  II  III. 401;  Goewav 
begin     V.  Urig,  18  III.  338;   Schenck  v.  White, 
occupied,  upon     S3  HI.  358;   Clark  v.  Lyon,  45  III.  388; 
786 
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In  general,  these  provisions  are  applicable  only  to  actions  insti- 
tuted for  the  recovery  of  the  land,  and  not  to  equitable  suits  to 
quiet  title  thereto.*  Nor  have  they  any  application,  as  against 
the  original  owner,  where  the  person  purchasing  the  tax  title  Is 
precluded  by  his  relation  from  becoming  a  purchaser;  as,  in  such 
case,  the  question  involved  is  one  of  fraud,  and  not  the  validity  of 
the  tax-sale  proceedings.^     Generally  speaking,  the  intention  and 

Brltfe  V.  Watt,  13  III.  455 ;  Wettig  v.  chaser  can  bring  no  suit  for  posBCsiion 
Bowman,  47  III- 17;  Hale  r.  GladfeHer,  after  five  years  from  the  sale,  and  the 
53  in.ot ;  Webiter  v.  Webster,  55  III.    owner  cannot  after  that  time,  qucstioc 


335 ;  McConneil  v.  Street,  17  111.  353 ;  tbe  validity  or  the  sale,  and  such  pur- 
Hardin  v.  Crate,  73  111.  533;  Elston  v.  chaserhas  beenpreventedfromasBerttng 
hii  rights  in  a  court  of  law  by  unfounded 
9  V.  Coat,  58  and  protracted  Htigatlon,  until  the  stat- 
ics, a6  111.  J07;  ute  has  run  against  him,  he  Is  not  wlth- 
Jayne  v.  Gregg,  43  III,  413;  Felt  v.  out  remedy  in  equity.  Union  Mut,  L. 
Cesgford,  36  IllTsi^ ;  Hl^inc  v.  Cros-  Ins.  Co.  v.  Dice,  i*  Fed.  Bep.  J13. 
bv,  40  III.  161;  O'Neal  v.  Boone,  t,i  1.  Farrar  i>.  Clark,  85  Ind.  449;  Gabe 
III-  3S;  Dickenson  v.  Breedcn,  30  111.  v.  Root,  93  Ind.  356 ;  Bowen  v.  Striker, 
379;  Allen  v.  Munn,  55  111.  486  ;  Mor-  87  Ind.  317  ;  Kraus  v,  Montgomery,  114 
rison  V.  Norman,  47  III.  477;  Moore  v.  Ind.  103;  Earie  v.  Simons,  94  Ind.  571; 
Tlttnan,  44  III.  367 ;  Chiles  v.  DavU,  58  Stevenson  n,  Bonesteel,  30  Iowa  386; 
III.  411 ;  Hinchman  v.  Whetstone,  13  Walker  v.  Boh,  33  Kan. 354,  See  also 
III.  185;  McConneil  v.  Knoepel,  46  Smith  v.  Smith,  150  Mass.  73;  Tabler 
III.  519.  V.   Callanan,  49  Iowa  363;  Patton  v. 

Under  the   MUicuri  Rev.  Law  of  Luther,  47  Iowa  336;  Shawlerv.John- 

■1873,  which   does  not  confer  upon  the  son,  53  Iowa  473. 

holder  of  a  tax  certiGcate  tbe  right  of  The  ten  years  limitation  in  the  Mid- 
possession  before  receiving  the  deed,  igau  Laws  1843,  p.  133,  is  not  appll- 
when  such  holder  goes  into  possession  cable  in  favor  ofone  in  possession  imder 
under  hit  certificate,  he  is  a  trespasser  some  other  claim  at  the  time  of 
and  his  possession  adverse,  and  the  obtaining  the  tax  deed;  It  intends  that 
right  of  action  against  him  accrues  so  the  party  seeking  the  benefit  shall  en- 
soon  as  the  entry  is  made,  and  the  period  ter  into  the  actual  possession  under  the 
of  limitation  b^ns  to  run  from  such  tax  deed.  Oilman  v.  Rlopelle,  :8 
event.  Parsons  v.  Viets,  96  Mo.  408.  Mich.  145. 

In  XaiuiJ,  where  the  original  owner  The  special  limitation  contained  in 

in    possession    commences   an    action  section   1709,   Misiissifpi  Code    1871, 

challenging  the  validity  of  a  tax  deed  has  reference  to  sales  by  tax  collectors, 

within  the  time  prescribed  by  the  stat-  and  to  no  others.    Clay  u.  Moore,  65 

ute,  and  the  action  fails  otherwise  than  Miss.  81.     See   also  Lewis  -c.   Sleblea, 

upon  the  merits,  he  may  commence  a  65  Miss.  ijl. 

new  action  therefor  at  any  time  within  And   the  special  limitation  imposed 

one  year  thereafter,  although  theperiod  by  section  901  of  the  lovia  Code,  ap- 

of  limitations  has  expired,  or  If  sued  by  piles  only  to  actions  between  the  holder 

the  holder  of  the   tax  title,  he  may  as-  of  the  tax  title  and   the  owner  of  the 

sert  his  rights  in  an  answer  by  way  of  land  at  the  time  of  the  sale,  or  those 

counter-claim.     Mj'ers  v.  Coonradt,  38  claiming   through   him.      Action*   be- 

Kan.  311.  twe en  the  former  and  other  claimanU 

And  If  the  holder  of  a  tax  deed  be-  are  controlled  by  the  general  Statute  of 

gins  his  action  for  the  recovery  of  the  Limitations.    Lockrldge  v.  Daggett,  54 

K remises  within   the   time   limited   by  Iowa    333 ;    Knight   v.    Campbell,    70 

iw,  and  transfers  his  title  to  another  Iowa  730. 

party  and  dismisses  his  action  by  leave  9.  Jcfrdan  -o.  Brown,  c6  Iowa  281. 

of  court,  his  transferee  may  commence  Thus  In   Duffitt  v.  Tuhan,  38  Kan. 

a  new  action  within  one  year  after  (he  391,  ft  was  held  that  where  a  tenant  In 

dlsmlasal.      Thornburgh    -c.    Cole,   37  the  actual  possession  of  lands  fraudu- 

-  Kan.    490]     Shively     v.    Beeson,     34  lently  acquires  a  tax  title   thereto,  the 

Kan.  351.  statute  applicable  to  bar  his  landlord 

Where,  under  the   statute,  tbe  pur-  from  maintaining  an  action  to  set  aside 
35  C.  of  I~— 47                           7S7 
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effect  of  these  statutes  are  to  cure  all  irregularities  in  the  mode 
or  manner  of  assessment,  levy,  and  sale  which,  within  the  limita- 
tion fixed,  might  have  invalidated  the  title ;  *  they  do  not  operate 
as  a  bar  where  there  was  no  assessment,  levy,  or  sale,  in  fact,  or 
where  the  taxes  were  paid  prior  to  the  sale,  or  the  land  was  not 
subject  to  taxation,  or  the  like.*  As  a  rule,  these  provisions  operate 
in  favor  of  the  party  in  possession  to  bar  the  title  of  whichever 


itatute  does  not  commence  to  run  until  the  asseument  roll  at  the  required  lime, 

the    fraud  U  dUcovered,  and   for  this  or  sale  of  land  on  a  wrong  daj'.     Nevln 

purpose  there  U  no  constructive  dls-  v.  Bailcj',61  Mf(«.  433. 
coVerj ;  If  the  tenant  fraudulentlj'  ob-         ■■  Patton   v.   Luther,   ^j  lova  136; 

tains  a  deed  In  his  own  name  and  re-  Earlj  v.   Whitttnghan,  43   Iowa    iGi; 

cords  It,  it  Is  not  notice  to  the  landlord  Nichols  v.  McGlatherj',  43  Iowa  189; 

which  would  put  the  statute  in  modon;  Case  i'.  Albee,  28  Iowa  177;  McNamara 

the  laijdlord  and  hfs  grantees  would  be  v.  Estes,  ai  Iowa  246;  Taj-lor  v.  Mites, 

entitled  to  the  full  time  limited  hj   law  j  Kan.  498;  7  Am.  Dec.  558;  Paine  v. 

after  the  actual  discovery.    To  the  same  Spratley,    5    Kan.    5150;    Florida   Sav. 

effect  are  Dovle  v.  Doyle,  33  Kan.  721;  Bank  v.  Brittain,  20  Flo.   w;  Town- 

Carithers  v.  Weaver,  7  Kan.  10;  Taylor  send  v.  Edwards,  »e  Fla.  ^81 ;  Bradley 

«.  Miles,  j  Kan.  498;  9  Am.  Dec.  558;  v.  Edwards,  18  W.  Va.  59^;  Burdick  v. 

McGee  v.  Holmes,  63  MUs.  50.  Bln|!ham,  38  Minn.  481 ;  Wederstrandt 

The  same  principle  has  been   applied  v.  Freyhan,  34  La.  Ann.  705 ;  Surj^et 
o  the  case  of  a  purchase  by  an  agent  "  "   '       "  --     - 

■ Mahon  V. 

w.  Fisher. 

SKan.  901a  tenant  In  common  in  fraud  31   Minn. 

of  his  co-ienanU,  Austin  c.  Barrett,  44  Miss.  68. 
Iowa  488 ;  and  a  trustee  In  fraud  of  the         Where  the  assessment  was  made  by 

co-tenants  of  his  crs/uit  que  (rastenl,  the  officers  of  the  town  in  which  the 

Sorenson  v.  Davis,  83  Iowa  405.  lands  were   not,  and   never   had   been 

1.  Pelrce   1'.   Weare,  41    Iowa   178;  situated,  and  whose  officers  liad   never 

Thomas  v.  Stickle,  32  Iowa  71;   Monk  iiefore  exercised  jurisdiction  over  Ibe 

V.    Corbtn,    58    Iowa   503;    Bullls    v.  land,  a  deed  issuMl  upon  a  sale  based 

Marsb,  cfi  Iowa  747 ;  Douglas*  u.  Tul-  upon  such  assessment  is  void,  and  the 

lock,  34  Iowa  363;  Harria  t>.  Curran,  32  S  tatute  of  Ltmltattoni  cannot  be  invoked 
support     Wadleigh  w.  Marathon 

,    ^_,,    __  Sherr- 

SUfford,    48   Fed.    Rep.   »66; 

Sprague  V.  Coenen,30  Wis.  209;  Morria  failure  to  give  the  requisite  notice  of 

f.  Carmlchael,  6S  Wis.  133;   Urquhart  the  expiration  of  the  period  of  redemp- 

V.  Wescott,  65  Wis,  35.  tion.     Wilson  v.  Russell,  73  lov      - 

n  affida- 

which  the  aale  sought  to  be  avoided  waa  vlt  of  the   publisher  of  a   newspaper, 

made,  is  cured  by  the  running  of  the  showing  the  publication  of  the  same,  It 

atatute.     Griffin  v,  Bruce,  73  Iowa  136;  Is  sufficient,  although  the  proper  proof 

Collins  V.  Vatteau,  79  Iowa  636.  of  service  was  not  filed  with  the  treas- 

In  PtnmylvaHta,  the   statute  cures  urer,    to   put   the   statute    In    motion, 

failure  to  file  a  surplus  bond.    Iddlngt  Bolin  v,  Francis,  72  Iowa  619;  Tnilock 

V.  Cairns,  1  Grant  Cas.  (Pa.)  8S;  Burd  v.  Bentley,  67  Iowa  602. 
V.  Patterson,  21  Pa.  St.  119;   R(^er«  v.        In  Louiiiaua,  the  aaaessroent  of  the 

Johnson.  67  Pa.  St.  43.  land  In  the  name  of  another  than  the 

In   Miatiiiiffi,  the  running  of  the  true  owner  is  a  radical  defect  notcured 

statute   protects   Uie   title  ualnst  any  by  the  statute.     Lague  v,  Boagni,  33 

defective  or  irregular  compliance  wlui  La.  Ann.  gi3;   Davenport  v.  Knciz,  34  . 

leoillative,  and  not  constitutional,  re-  La.  Ann.  407. 
quitements  In  connection  with  the  sale;        But  in  Barrow  v.  Wilson,  39  La.  Amb 
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party — the  original  owner,  or  the  tax-title  claimant — is,  during  the 
period  prescribed,  under  the  necessity  of  resorting  to  legal  pro- 
ceedings to  obtain  possession,* 

When  neither  party  is  in  actual  possession,  a  valid  tax  deed 
draws  after  it  constructive  legal  possession,  and  makes  it  incum- 
bent upon  the  original  owner  to  bring  his  action  within  the  period 
prescribed ;  and  failing  to  do  this,  the  title  of  the  grantee  in  the 
tax  deed  becomes  perfect,  as  if  he  had  been  in  actual  possession^ 

403,   where   the  property .  belonged  to  the   execution   and  deliver^'  of  the  tax. 

one   Hanlev,  and   the  asGesEnient  wai  deed.  WUion  v.  ReBEoner,37Kan.  G153,, 

made  In  the  name  of  Handley,  and  the  In  Wiicotisiti,  It  is  held  that  where 

purchaser  had  open  and  notorious  pos-  the  grantee  has  been  in  the  poasession' 

KBBion  under  the  tax  title  for  the  re-  under  hli  deed  Tor  three  jean  next  luc- 

quiaice  period,  the  defect  in  the  assesi-  ceeding   the   record   thereof,   the  deed- 

ment    vras   held   to   be    cured   by   the  may  not  be  impeached  because  of  an 

statute.     In  this  case,  it  waB  also  held  invalid  asiessment,  Oconto  County  v,    ' 

that  the  tvant  of  personal  notice  to  the  Jerrard,  46  Wis.  317;  Marsh   v,  Cfarlc 

owner,  his  agent  or  curator,  was  only  a  County,  43  Wis.  50a;   or   becauae  the 

relative    nullity,    and    cured    hy    the  price  of  a  United  States  revenue  ttarop- 

statute,    Aff'g   Allen  v.    Courett,    24  was  included  in  the  amount  for  which 

La.    Ann.   34;   Munholland   v.   Scott,  the  land  was  sold.     MlUedge  v.  Cole- 

J  J    La.     Ann.    1045,    and     evemtling  man,  47  Wis.  184. 

'erson  v.  O'Neal,  33  La.  Ann.  137.  In  Knox  v.  Cleveland,  13  Wla.  14s,  it 

Under    section   91   of  the  Alabama  is   suggested   by  the  chief  justice,  that 

Rev.  Laws  185S,  making  the  deed,  when  the  only  condUion  of  things  to  which 

executed  in  substantial   conformity  to  the  statute  will  not  apply  is  the  want 

Its    provisions,  frima    facie    evidence  of  authority  ab  initio  Of  the  taxing  of- 

that    the   land   described   therein   w|u  Hcers  to  put  the  taxing  power  in  motton. 

•ubject  to  taxation  for  the  years  stated  1.  Knox  v.  Cleveland,  13  Wit.  245; 

therein,   and   that   the  taxes  were  not  Falkner  n.  Dorman,  7  Wis.  388;  Parish 

iiald  prior  to  the  sale,  theStatuleofLim-  v.  Eager,  15  Wis.  53a;   Swain  ti.  Com- 

tatlons  of  five  years  is  a  KOod  defense  stock,  18  Wis.  463;  Lybrand  v.  Haney, 

to  the  purchaser  In  possession,  although  31   Wis.  130;   Barrett  v.   Holmes,  1 01 

the  taxes  had  been  paid  at  the  time  of  U.  S.  651  j   Lewis  i>.  Disher,  33   Wis. 

sale.     Lassltter   *.   Lee,  68  Ala.    387.  ^04;  Stephenson  f.Wilson.co  Wis.  at; 


See    also    Pugh     v.   Youngblood,    69     Wilson  v.  Henry,  40  Wis.  504;  Pepper 

Ala.  396.  -v.  O'Dowd,  39  Wis.  538;   Cfoleman  c. 

And  in  Miseonri,  vrhere  the  deed  Is     Eldred,  44  Wis.  310;  Smith  v.  Ford,  4& 


valid  on  Its  face  and  has  been  recorded  Wis.  117;  Brown  v.  Painter,  38  Iowa, 
for  more  than  three  years  before  the  456;  Hintrager  v.  Hennessv,  46  Iowa. 
lnstitutlonofthesuIt,theipeclal  Statute  600;  Brett  v.  Farr,66  lowa^;  LaRue 
ofLimttatlons  is  a  complete  defense,  and  !>.  King,  74  Iowa  3S8;  Wallace  i>.  Sex- 
evidence  Is  inadmisiible  to  show  that  ton,  44  Iowa  3^7;  Laverty  v.  Sexton, 41 
there  was  no  assessment  or  levy  of  Iowa  435;  Peck  c.  Sexton, 41  Jowa  5IS6; 
taxes  on  the  land,  or  any  judgment  Hubbard  v.  Johnson,  9  Kan.  633;  Grif- 
therefor,  for  the  year  for  which  the  fith  k.  Carter,  64  Iowa  193;  Ellsworth 
land  wat  sold.  HUl  v.  Atterbury,  88  v.  Low,  63  Iowa  178;  McCaughan  -o. 
Mo.  114.  Tatman,  53  Iowa  508;  SpurTock  v. 
In  Kansat,  a  tax  deed  regular  on  Its  Dougherty,  81  Mo.  171 ;  Groesbeck  v. 

face,  containing  a  perfect  description  of  '•--'---   --■•«!-'-    ■" —  -    "■> —   - 

the  land,  and  of  record,  the  time  pre-  .  , 

scribed,  Is  protected  by  the  statute  from  Ann.  763;  Parr  v.  Matthews,  50  Arlc 

Impeachment  by  evideijce   that  the  de-  39°  •  Thomburgh  v.  Cole,  37  Kan.  490} 

scriptlon  on  the  assessment  roll  and  In  Bowman  v.  Cockrill,  G  Kan.  311 ;  Coi- 

thecertlficBtcorsBleBrefatalljdefectlve.  bin  v.  Bronson,  3S  Kan.  533;   Smiths. 

Maxson  -a.  Huston,  33  Kan.  G43.     But  Tones,  37   Kan.  391 ;    Hole   v.  Rttten- 

the  statute  has  no  application  to  a  case  bouse,  19  Pa.  St.  30J. 
where  there  had  been  a  tender  of  the         I.  Hill  v.  Kricke,  11  WU.  443iWhlt- 

Inll  amount  required  to  redeem  befbre  ney  ti.  Marshall,  17   Wla.. 174;  AuttlA 
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It  has  been  held  that  when  the  actual  possession  is  disputed, 
and  the  original  owner  constantly  contests  with  the  tax-title 
claimant  for  it,  and  exercises  frequent  and  numerous  acts  of  own- 
ership and  possession  during  the  period  of  limitation,  the  neces> 
sity  for  action  within  the  prescribed  time  is  upon  the  tax-title 
claimant.* 

If,  however,  the  deed  is  void  on  its  face,  the  statute  will  not 
run  in  favor  of  the  holder  thereof,  although  he  has  been  in  actual, 
open  and  notorious  possession  of  the  premises  for  the  full  statu- 
tory period.* 

The  statute  prescribing  a  period  of  limitation  may  be  made 
retrospective,  and  apply  to  titles  founded  upon  sales  made  when 
there  was  no  limitation  ; '  and  the  period  existing  at  the  time  of 
sale  may  be  shortened  by  subsequent  legislation ;  *  provided,  in 

v.  Holt,  11  WU.  478;  Warren  v.  Put-  Rep.  843;   Kitpatrick   v.   SUnerot.  13 

■nam,  63  Wt».   414;   Lawrence  v.  Ken-  Tex.  113;  Wofford  r.  McKinna,  asTei. 

mej,  31  Wis.  381;  Gunnison  o.  Hoehne,  36;-j6  Am.  Dec.   53;Beltr»m   f.  Vfl- 

18   Wii.   368;    Cutler  v.    Hurlbut,   39  Here  (La.  iS88),4  So.  Rep.  506;  Claj  v. 

Wl«.  151;  Parish  (i.Eager,  15  Wl8.533i  Moore,  65  Mls<.  81;   Sheehy   r.  Hindi, 

Dean  v.  Earley,  15  Wis.  100;   Knox  v.  37  Minn.  159;  Hurd  ii.  Briiner,  3  Wash. 


•Cleveland,  13  WU.  3js;  GoBleeu.  Tear-     :;  McGavock  v.  Pollack,  13  Neb.  535; 
ney,  <a  Iowa  45c;   Moingona  Coal  Co.     Shoat  v.  Walker,  6   Kan.  65;   Sapp  v. 
[   Iowa  447;  Rice  v.  Had-     Morrill.  8  Kan.  677;  Hubbard  i>.  fahn- 


■dock,  70  Iowa  3:8;  Bulli*  v.  Marsh,  56  son,  g  Kan.  634;  Halt  v.  Dodge.  18  K«D. 

Iowa  747;   Monk  v.  Corbin,  58  Iowa  iSoj  Entreklni;.ChamberB,ii  Kan.368. 

503;    McCaughan  v.  Tatman,  53  Iowa  In  Gomer  v.   ChaSee,  6  Colo.  314, 

f)8;    Hill  V.  Attcrbui?,  88    lilo.    114;  Elbert,  C.  ].,   said;     "It   Is  difficult  to 

ronson  v.  St.  Croli  Lumber  Co.,  44  lee  how  the  Statute  of  LfmiCations  can 

Minn.  348;  Harris  v.  Curran,  31  Kan.  avail  a  defendant  holding  a  void  deed. 

1580;  r/lyen  V.  Coonradt,  38  Ksn.  315 ;  There  was  nothing  for  the  statute  to 

Case  If.  Fraxler,  30   Kan.  345;  McFad-  operate  upon;  nothing  for  it  to  run  in 

den   V.   Goff,   33   Kan.   415;   Doyle  v.  favor  of  or  against ;  nothing  tosetitin 

Doyle,   33  Kan.  735;  Coleman  o.  Fash-  motion.     The  deed  wm   void.     It  did 

tigo  Lumber  Co.,  30  Fed.  Rep.  317.  not  give  him  constructive  possession. 

In  fViscaitiin,  if  the  deed  is  void  on  nor  the  right  of  actual  possession." 

Its  face,  and  the  premises  remain  va-  But  in  [FMn»ijiK,  If  the  premkesare 

cant  and  unoccupied  for  the  statutory  actually  occupied  by  the  tai-titleclalnt- 

perlod,   the   tax  title   Is  barred,  as  the  ant  for  the  period   of  limitation  next 

-constructive  possession  Is  with  Uie  orig.  after  recording  the   deed,  all   opposing 

Jnal  owner,  and  the  necessity  for  action  claims  are  barred,  notwithstanding  the 

-on   the   tax-title    claimant.     Cutier  v.  deed  may  be  void  on  its  face.     Edger- 

Hurlbut,  39  Wis.  itfl.     See  also  Lain  ton  t/.  Bird,  6  Wis.  537 ;   70   Am.   Dec 

■».  Shepardson,  18  \Vls.  59.  473;  Lindsay       "            '*"      -     "     • 

1.  Jones    V.   Collins,    16    Wis.   S94!  -o-  Comstock, 

Taylor  v.  Rountree,  38  Wis.  391.  well  v.  Warr«n,  3  Black  ( U.  S.)  599. 

>.  Waterson  v.  Devoe,  18  Kan.  333;  >,  See    generally.    Limitation   or 

L.arkin   v.  Wilson,  38  Kan.  511;  Red-  Actions,   vol.   13,   p.  667;   Barrow  p. 

field  !>.  Parks,  133  U.S.  339;  \loore  f .  Wilson.   39   La.   Ann.  403;   Smith   o. 

Brown,  ti  How.  (U.  S.)  414;  Bendexen  Bryan,  74  Ind.  515;  Dale  v.  Frisbie,  50 

■D.    Fenton,    ai   Neb,   184;    Housel   v.  Ind.   530;    SUte   v.  Clark,  7  Ind.  4«. 

Boggs,  17  Neb.  94;  Towle  v.  Holt,  14  The  Indiana  cases  hold  that  where  th« 

Neb.3ii)BerrendoStockCo,i'.KaiBer,  whole  time  allowed  by  the  statute  hM 

(6  Tex.  351 ;  Hopkins  v.  Scott,  86  Mo.  expired  before  its  passage,  the  statute 

140;  Pearce  v.  Tlttsworth,  87  Mo.  635 ;  does  not  apply  until  the  time  sllowed 

Callahan  v.  Davis,  90  Mo.  78;  Duff  f.  by  it  has  ran. 

Neilson,  90M0.  g3;Masoni>.  Crowder,  t.  Howell   v.   Howell,   15  Wis.   55; 

85  Mo.  516;  Richards  v.  Thompson,  43  Parker  v.  Kane,  4  Wis.  i ;  65  Am.  Dec 

lUn.  309;  Daniels  i'.  Case,  45  Fed.  183;  Smith  v.  Packard,  11  Wb.  371; 
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either  case,  that  a  reasonable  portion  of  the  time  limited  remains 
after  the  passage  of  the  statute  in  which  the  right  may  be 
asserted.  And  when  the  statute  existing  at  the  time  of  sale  has 
not  fully  run,  the  period  may  be  extended,  as  such  legislation 
affects  the  remedy  and  does  not  impair  the  obligation  of  the 
contract.'  But  when  the  bar  is  complete  in  favor  of  the  tax-title 
claimant,  there  is  vested  in  him  an  absolute  title  which  may  not 
be  impaired  by  subsequent  legislation.* 

The  statutes  usually  contain  a  saving  clause  in  favor  of  owners 
under  disability  at  the  time  of  sale.^  But  a  disability  of  the  owner 
at  the  time  of  sale  cannot  have  the  effect  to  extend  the  time 
within  which  the  tax-title  claimant  is  required  to  bring  his  action 
for  the  recovery  of  the  property  ;  the  time  is  extended  to  the  per- 
son under  disability  because  he  is  supposed  not  to  be  cognizant 
of  his  rights,  or  not  able  to  assert  them ;  but  rights  may  be  as- 
serted against  a  person  under  disability,  and  the  same  reason  exists 
why  the  claimant  of  the  rights  should  be  diligent  in  asserting 
them,  as  in  a  case  where  they  are  to  be  asserted  against  a  person 
not  under  disability.* 

Under  a  statute  giving  a  minor  five  years  after  the  removal  of 
his  disability  to  institute  his  action  for  the  recovery  of  the  land 
from  the  tax-title  claimant,  it  was  held  that  an  action  by  the 
minor's  grantee  was  barred  in  five  years  from  the  date  of  the 
conveyance.* 

TEACH;  TEACHER— (See  also  EDUCATION,  vol.  6,  p.  158; 
Parent  and  Child,  vol.  17,  p.  331  ;  Schools,  vol.  21,  p,  748). — 
A  teacher  is  not  an  officer  in  the  ordinary  sense  of  the  word.  He 
is  not  usually  elected  or  appointed,  but  is  employed — contracted 
with.  He  has  duties  to  perform  incident  to  his  employment,  but 
they  are  not  official  duties  and  he  is  not  under  oath.* 

TEAM— (See  also  Executions,  vol.  7,  p.  138;  Span,  vol.  22, 
p.  840). — A  team,   according   to   the   definition   given   by  some 

Mecklem  v.  Blake,  n  Wis.  495 ;  99  Am.  403;  McConnel  v.  Knoepel,  46  III.  519; 

Dec.  68.  See  bUo  Osborn  v.  Jainee,  17  Smith  v.  Bryan,  74  Ind.  515. 

Wi8.573.  *.McCaughsn     v.    Tatman,    53 

1.  Keith  V.  Keith,  36  Ksn.  16;  Long  Iowa  508. 

r.  Wolf,  25  Kan.  511 ;  MaxBon  T'.  Hui-  6.  McCaughan    v.    Tatman,     53 

ton,    II    Kan.    643;  Jordan  -a.  Kyle,  l^  Iowa  508. 

Kan. i93;Marlzii. Newton, 39Kan.33T.  e.  Seymour  v.   Over-River   School 

S.  Sprecher  v.  Wakely,  11  Wis.  43a;  Dist.,  i;3  Conn.  509. 

Hill   V.   KHcke,   11  Wis.  442;  Knox   v.  TMeb  and  Inatrnct.— In  the  case   of 

Cleveland,  13  WIi.  345 ;  Parish  v.  Eager,  an  outdoor  apprenticeship,  there  is  an 

If   Wla.  ^33;  Smith  v.  Cleveland,   17  implication  that  the  master  is  to  per- 

tt'ls.  SS6;  Cutler  v.  Hurlbut,  39  Wi«.  form   hii   covenant  "to  teach  and  in- 

153  ;   PteaBants'  v.  Rohrer,  17  Wis.  577;  struct "  at  the  place  where  he  and  his 

Lindsay  T'.  Pay,  38  Wis.  177:  Sigman  apprentice  and   the   latter's  parent  re- 

V.    I-fURdr,  66   Mies.    q33 ;    Gibson   v.  aided  at  the  date  of  the  deed;  Eaton 

Berry,  66  Wl«.  515.     But  see  Kipp  r.  v.  Western,  9  Qj   B.   Div.  636,   ovcr- 

Johnson,  31  Minn.  360.  ruling  Royce  v.  Charlton,  8  Q^  B.Div. 

S.  Kearns   v.   Collins,   40   La.  Ann.  i  ;  but  it  would  seem  (here  would  be  no 

4i;3 ;  Barrow  v.  Wilson,  39  La.  Ann.  such  implication  in  an  indoor  appreu* 
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authorities,*  is  "  two  or  more  horses,  oxen  or  other  beasts  har- 
nessed  together  to  the  same  vehicle,  for  drawing."  This  definition, 
however,  nardly  coincides  with  the  various  interpretations  given 
to  the  word,  as  used  in  different  statutes,  by  the  courts,'  as  will 
appear  from  an  examination  of  the  cases  given  in  the  note.* 

ticeshlp.     Eaton  v.  'Western,  9  Q^  B.  the  distinction   is    perfectly   obvious. 

Div.ejS.     See  also  Apprbnticbs,  yoI.  One  haa  reference  to  the  coDTeyance 

I,  p.  636.  of   persons — the  other,   to   property. 

1.  Webster,   fallowed   In   Tnman   v.  When  vehicles  for  the  con-reyaoce  of 

Chicago,  etc.,  R.  Co.,  60  Iowa  461.  persona  meet,  each  is  to  turn  to  the 

S.  Freeman  on  Ex.  (3d  ed.),  1/  327.  right.     When   such  vehicles  meet  or 

a.   In  a  statute  allowing  damages  for  overtake  a  team,  the   teamster  shall. 

Injury  happening  bj  reason  of  an  in-  when  necessary  and  practicable,  turn 

■ufKcient  highway,  to  any  person,  team  his  team  so  far  on  one  side  of  the  road 

or  carriage,  the  term  "  team  "  has  been  as  to  give  such  vehicle  an  opportuni^ 

held  to   include  a   horse   driven  with  to  pass,  thus  giving  the  teamster  hit 

other   horses   unharnessed   and    loose  choice  as  to  the  side  of  the  road  and  not 

along  the   road.     Elliott  v.  Lisbon,  57  compelling  him  to  turn  to  the  right 

N.  H-  17.  Suppose  these  parties  had  met  on  the 

And  within  the  same  statute  it  was  public  highway,and  the  detendanthid 

held  that  one  may  recover  for  injuries  turned   to   the   left  in   order  to  pass; 

to  a  lied  and  load  of  coal  thereon.  The  would   the   plaintiR    have  yielded  to 

court,  by  Sargeanl,  ].,  said :  "  We  have  him,  and  allowed  him  to  choose  hi* 

no  doubt  that  the  legislature  intended  side   of  the   road,  because   he   was  a 

to  include  in  the  word  'team,'  in  the  teamster  and  driving  a  team?"  Hotch- 

flrat  section,   the   animal   or   animals  kiss  v.  Hoy,  41  Conn.  577. 
that  drew  or  carried  the  load,  whether        Th*  BilTar  la  no  Part  of  the  Taam. — 

one  or  many,  or  that  were  driven  over  Webst.  Diet.;  Dexter  v.  Canton  Toll- 

the   highway,  whether  in   harness  or  bridge  Co.,  79  Me.  563,  citing  Webst. 

otherwise."    Conway  v.  Jefferson,  46  Diet.     That  case  was  upon  the  Maim 

N.  H.  533.  statute,  providing  that  a  person  should 

A  CoHHer/icul  statute  provided  that,  not  be  entitled  to  recover  damages  for 

"  When  any  vehicle  of  the  above  de-  the  injuries  sustained  by  the  breaking 

scription  [that  is,  any  'vehicle  for  the  'down  of  a  toll-bridge,  if  the  weight  he 

conveyance  of  persons ')  shall  meet  or  was  transporting  "exceeded  forty-Bve 

overtake  a  leam  in  the  public  highway  hundred  pounds,  exclusive  of  the  team 

and   shall  have  occasion   to  pass   the  and  carriage."      It  was  held  that  the 

same,   the  teamster  shall,"   etc.,   etc.  driver  formed  no  part  of  the  team,  and 

It  was  contended  tor  the  plaintiff  that  that  his  weight  was  to  be  computed  as 

the  term  "team,"  as  used  In  the  statute,  part  of  the  load. 

Includedanddescribedavehicledrlven        Szemptloii  BtatntM. — Within  the 

by  the  plaintiff  and  not   designed  for  meaning  of  an  exemption  law,  a  team 

nor   carrying   any   load.      The  court,  is  one  or  more  horses,  with  their  har- 

while    admitting    that    ordinarily    a  ness   and   vehicle  to  which   they  an 

"team "  would  include  such  a  vehicle,  customarily  attached  for  use.     Dains 

held  that  in  the  statute  in  question  the  v.    Prosser,   3a    Barb.    (N.    Y.)   391; 

term  meant  a  vehicle,  with  the  animals  Brown  ».  Davis,  9  Hun  (N.  Y.)  44. 
drawing   it,  used   for   carrying   loads,        On*  Hone. — It  has  been  settled  that 

as   distinguished   from   one    used   for  "one  horse"  fs  covered  by  and  included 

carrying    persons.      It  said:     ''It    is  In  the  word  "team,"  as  used  In  the  A'irw 

enacted  in  the  third  section  that  when  ror/t  statutes  exempting  the  "team  "  of 

'  any  vehicle  of  the  above  description  a  householder,    etcT   from    execution. 

shail   meet  or  overtake   a   team,   the  Harthouse  v.  RIkers,  i   Duer  (N.  Y.) 

teamster   shall,   when    necessary   and  606;  Wilcox  v.  Howley,  31  N.  Y.  653; 

practicable,   turn   his   team,' etc.,  etc.  Dains  i/.  Prosser,  3s  Barb.  (N.  Y.)  ago; 

Is  it  possible  that  the  legislature  meant  Lockwood  v.  Younglove,  37  Barb.  (N. 

to  make  no  distinction  between  a  've-  V.)  50.1;;  Knapp  v.  O'Neil,  46  Hun  <N- 

hicle  for  the  conveyance  of  persons,'  Y.)  317;  FInnin  v.  Malloy,  73  N.  Y. 

named  in  the  first  section,  and '  a  team,'  Super,  Ct.  iSa;  Hoy t  v.  Van  Alystyne, 

named  in  the  third  section?  We  think  15  Barb.  (N.  Y.)  568;  Hutchinson  v. 
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TSAKSTEE. — One  who  drives  horses  and  a  wagon  for  the  pur- 
pose of  carrying  goods  for  hire.*  Also  one  who  drives  a  team* 

Chamberlln,  ii  N.  Y.  Leg.  Ob».  J48.  In  Webster  v.  Orne,45  Vt.  40,  itwM 

In  the  last  case  it  wai  laM:  "  If  thU  held,  where  the  owner  of  a  horse  had 

were  not  so,  b   man   bo  poor  that   he  driven  ft  hlmielf  and  let  otherEdrlve  it; 

could  procure  but  a  ilngle  horne  to  ae-  but  afterwards,  and  prior  to  the  allach- 

alat  in  supporting  hla  familj',  could  not  ment,  had  used  it  upon  hl«  farm  for  farm 

have  the  t>enefitof  the  exemption.     But  work,  that  It  was  exempt  as  engaged  In 

If  lie  had  two  horses, they  would  be  pro-  team-work.  See  also   Mundell  f.  Ham- 

tected  onl^  while  In  actual  use  to  make  mond,  40  Vt  6^7 ;  Sullivan  v.  Davis,  50 

•  team;    it    is   a«   necessarj   that  the  Vt.646;  Howell  ti.  Powell,  53  Vt.  304. 

horses  should  be  harnessed  together  as  A  lessee's  covenant  in  kn  agricultural 

that  there  should  be  more  than  one.  lease,  to  provide  "team-work,"  extends 

Again,  suppose  that  while  two  horses  to  other  than  agricultural  work  —  e.f., 

Are  harnessed  together   and   in   actual  hauling  coals;  but  tt  does  not  oblige  £e 

use,  one  of  them  should   meet  with   an  lessee   to  find  a  cart,  plough,  or  other 

ftccldent  and  be  killed,  or  be  suddenly  machine  that  may  be  necessary  for  the 

taken  sick   and  die,   the   other   would  performance  of  the  work.  Marlborough 

thereby  become  instantly  liable  to  be  v.Osbom,  5  B.  Si  S.  67. 

seized  for  debt."  Team  Smtoaeea  Um  Id**  of  Lire  Btook. 

Hameu  Mid  Valiica*.— In  JVeo'  Terlr  —In  Inman  v.  Chicago,  etc.,  R.  Co.,  60 

it  is  clear  that  the  word  "  team,"  is  not  Iowa  460,  the  court,  bj  Day,  C.  T.,  said: 

confined   to   the   beasts   harnessed   to-  "  Whilst  it  may  be  admitted  that  the 

gether.     It  embraces  the  harnesa  and  term  stock  does  not  embrace  the  idea  of 

vehicle  with  which  the  beasts  are  com-  a  team,  it  cannot,  nevertheless,  be  de- 

monly  used,  and   without  which  they  nied  that  the  term 'team' embraces  the 

would  be  of  comparatively  little  value  idea  of  live    stock.    The  word    team 

to  the  debtor.     Harthouse  v.  Rlkers,  i  means  two  or  more  horses,  oxen  or  other 

I>iier  (N.  Y.)  606;  Eaatman  V.  Caswell,  beasts,  harnessed  together  to  the  same 

S  How.  Pr.  (N.  Y.)  ?s;   Van  Buren  v.  vehicle  for  driving.     A  team,  therefore, 

Loper,  29  Barb.  (N.  Y.)  388;  Dsins  v.  is  composed  of  live  stock,  and  cannot 

Prosaer,  33  Barb.  (N.  Y.)  ago;   Hutch-  exist  without  it.     It  would   be  exceed- 

inson  r.  Chamberlln,   II    N.  Y.  Leg.  ingly  technical  to  hold  that  two  horaes, 

Oba.  348.     Contra,  Morse  v.  Keyes,  6  when  harnessed  and  hitched  together 

How.  Pr.  (N.  Y.)  18,  to  a  wa^n,   cease   to  fall    under   the 

But  the  vehicle  must  be  shown  affirm-  designation  of  live  stock." 

alJvety  to  be  part  of  a  "  team,"  i.  e.  It  1.  He  Is  liable  as  a  common  carrier, 

must  be  the  vehicle  to  which  "one  or  Story    on  Bailments,  4  496.     See  also 

two  horses  are  customarily  attached  for  Carriers  of  Goods,  vol.  i,  p.  770. 

use."  Brown  v.  DavU,  9  Hun  (N.  Y.)  43.  I.  THautar  In  kn  Kxamptlon  Btatnt*. 

Taun-Tork.  — Some   of  the  atatutes  _In  Elder  v.  Williams,  16  Nev.  416,  It 

exempt  a  team  "kept  and  used  for  team-  was   said:   "The   court  instructed  the 

work."   "Team-work  means  work  done  jury  that,  'To  be  a  teamster,  within  the 

by  a  team  at  a   substantial  part   of  a  meaning  of  the  law  and  of  the  statute 


B  business,  at  In  farming,  staging,     concerning  exemptions,  a  man  need  ni 
-express   carrying,  drawing  of  freight,     necessaHlv  drive  his  team.    Inthesame 
peddling,  the  transportation  of  material     sense  of  the  statute,  one  is  a  teamster 


used  or  dealt  in  as  a  business.     This  Is  who  is  engaged  with  his  o 

clearly   distinguishable    from   what  Is  teams  in  Uie  business  of  teaming;  that 

circumatantial  to   one'*  business,  as  a  Is   to  say,   in  the   business  of  hauling 

matter  of  convenience  In  getting  to  and  freight  for  other  parties  for  a  conslder- 

from  It,  or  as  a  means  of  going   from  ation,  by  which  he  habitually  supports 

place  to  place  to  solicit  patronage,  or  to  himself  end  family,  If  he  has  one.      We 

•ettle  or   make  collections,  or   to   see  think  the  Instruction  Is  correct."    And 

persons   for  business   purposes.     It   is  see  generally,  upon  the  construction  of 

plainly  distinguishable  from  family  use  the  term  "teamster,"  as  used  in  an  ex- 

And  convenience,  pleasure,  exercise,  or  emptlon   statute,   the    following    Cali- 

recreatlon;  none ofthese uses ofa horse  fornia    cases:     Bmsle    v.   GrlStb,  34 

are  suggested  by  the  expression  'kept  Cal.  306;  91   Am.   Dec.  695;   Dove  v- 

and  used  for  team-work.' "     Hlckok  v.  Nunan,  fa  Cal.  400;  Forsyth  v.  Bower, 

Thayer,  49  Vt.  370.  54  Cat.  639.    See  also  Team. 
748 


>y  Google 


TELEGRAPHS  AND  TELEPHONES. 


TELEGRAPHS  AHS  TELEPHONES. 

I.  DeflniUon,  745. 
II.  Lcnl  Status  of  TelegraphB  and 
Telephonea,  747. 
1.  As  a  Public  Use,  747. 
a.  As  Common  Carriers,  747. 

3.  Are  Not  Insttrers,  748. 

4.  Are  Public  Servants  and 
Must  Serve  He  Public  Im- 
partially and  in  Good  Failk, 

.  As     Ordinary    Bailees  for 


Hirt 


"';. 


in.  Corporate  Rights  and  Fran- 
chises (See  also  Corpora- 
tions, vol,  4,  p.  184;  Fran- 
chises, vol.  S.  p.  11S4;  Foreign 
Corporations,  vol.  8,  p.  339), 


75"- 


.  Pevier  0/ Company  fo  Alien' 


e  Frsfi 


'.75'. 


a.  Slocks,  Bonds,  and  Mori- 
gages  (See  Railroad  Secu- 
rities, vol.  19,  p.  694;  Stock, 
vol.  23,  p.  5S1;  Stocrhold- 
RRS,  vol.  23,  p.  776),  75». 
IV.  Construction  and  Maintenance 

of   Telegraph   snd    Telephone 

Lines,  752. 


b.  On     Railroad     Right    of 

Way,  756. 

c.  Federal  and  State  Grants 


esCaused 
cti 
o  Telegrafh  or  tele- 
■   fione' Lines, -fii. 
4.  Interference  of  Other  Elec- 
tric    Afplianees     -with      the 
Telephone,  764. 
V.  State  Regulation  and  Control, 
767- 

i.   Generally,  767. 
1.  Regulation  of  Charges,  •}'J\. 
3.  Municipal  Control— License 
Fees,  773. 
VI.   Federal  Control,  774. 
VII.  Duty  of  Telephone  Companiea 
to  Furnish  Equal  Facilities  to 
A",  77s- 
VIII.   Liablli^  of  Telegraph  Compa- 
nies fbrNegUgent  Transmission 
or  Delivery,  778, 

I.    General  View  of  Comfany's 
Duty,  778. 

a.  Duty  to   Transmit  With- 
out Error  or  Delay,  7R0. 


.  ,  Duty  and 
Liability  as  Afeeled  by 
Regulations  or  Conlracliil 
Stifnlattons,  783. 

a.  Right  of  Comf  any  to  Pro- 
vide Reasonable  Rules 
and  Regulations  as  lo 
Conduct  of  Its  Business, 
783. 

(I)  Regulations  at  to  Of- 
fice Hours,  785. 

b.  Stifulations  in  Contnct 
of  Sending.  786. 

(1)   General    Rule   as    It 

Validity.  786. 
(J)  Stifulations  as  to  Re- 
f  eating  Messages,";^ 

(3)  Requiring  Claims  It 
be  Presented  TFi/jIi* 
a  Certain  r/Mr,  79S. 

(4)  Limiting  Liabilitt  It 
a  Specified  Aman    ' 


c.  Evidence  of  Assent  ef 
Sender  or  Addressee  to 
Printed  Stipulations,^ 

3.  Negligence,  808. 

4.  Contributor vNegtigenee^iiA. 

5.  Liability  Where  Company 
Acts  Under  Contract  to 
Furnish  Market  Reports 
and  Other  JVems,  Bit. 

6.  Immoral  Messages — Gam- 
bling Transactions,  Si). 

7.  Sunday  Messages,  815. 

8.  Interstate  Messages,  818. 

9.  Forged  or  Fraudulent  Mes- 
sages, 819. 

10.  Libelous  Messages,  Bli. 

11,  Liability  Where  Message 
~  Over     Connecting 


Lin 


!.  SlI. 


.  Actions  for  DAinagcs  Resultiog' 
Ffom  Neg-ligent  Tianamisaioo 
or  Delay,  834. 

I.  Parlies  to  the  Action.  Sjf 
a.   Right  of  Sender  to  Sae, 

834. 
*.  Ri^ht  0/ Addressee.^- 
c.   Rigbt    of    Third    Parly, 

838. 
d.  Under  Special  Sialales, 
S39. 
3.  Matters  of  Pleading.  Prac- 
tice, and  Evidence  (Sec  (Im 
Service  op  Process,  vol. 
«,  p.  107  el  seq.),  830. 
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TELEGRAPHS  AND  TELEPHONES. 


a.  Character  of  Ike  Aetiom, 
830. 

*.  Presumftlon  of  Negti- 
gence — Burden  ef  Proof 
(See  also  Bvrdbn  op 
Proof,  vol,  2,  p.  649; 
Opbn  and  Close,  vol. 
17.  P-  >9S).  831- 

r.  Pttading.Z%x 

(1)  In  Actians  for  Dam- 
ages,  831. 

(2)  In  Actions  for  Statu- 
tory Penalty, Bi3. 

J.  Evidence,  i-i^.    . 

e.  ImlrHctioni     (See     In- 


IK    Transactions  of  Sale, 
848. 

/.  Less  of  Esfected  But- 
fleymtnt  or  of  Profes- 
sional Fees,  853. 

g.  Losses  Wkick  Might 
Have  Been  Prevented 
but  for  the  Negligence  of 
ike  Comfany,  854. 

k.  Recovery  for  Mental  An- 

^i'h,  855. 
( .  Mnemflary  and  Exeeistve 
Damages,  S64. 
X.   Statutory  Penaltiei,  867. 


336;  N 
pp.     4 


vol.    1 


',X 


r  S>„ 


19,  p.  S^),  836. 
[.  Measure  of  Damagei, 

a.  General  Rule,  ^6. 

b.  What  are  Remote . 
utative  Damages, 

e.  Effect  of  Sfectal  Circum- 

d.  Where  Message  is  in  Ci- 
fher  or  is  Otkerwise  Un- 
intelligible, 841. 

(I)  The  General  Doc- 
trine, 84J. 

(1)  Where  the  Message 
Itself  Contains  the 
Only  Evidence  of  lis 
Importance,  845. 

(3)  Where  the  Company 
Has  External  Evi- 
dence of  the  Imfo  rtance 
of  the  Message,  S46. 

e.  Loss  of  Exfecled  Prof  Is 


XI.  TaMiiion,  871. 

I-   Of     Tetegrafk     Comfanies, 

871.  187s. 

1.   Of     Telefkone     Companies, 
XII.  TelegT&ma  in  Evidence,  S76. 
1.   Admissibility,  %-j(). 
J.  Primary      and      Secondary 

Evidence     [See     also    LoST 

Papers,    vol.    13,   p.    1059; 

SECONDARr  Evidence,  vol, 

11,  p.  984),  877- 
3.  Presumptions  Arising  from 

the  Sending  of  a    Telegram, 

88t. 

Privileged 
-,  881. 

XIII.  Telephonic  Communications  aa 

Evidence,  885. 

XIV,  Contracts  by  Telegraph,  886. 

3.   Telegrafh     Comfany  Ordi- 
narily Agent  of  Sender,  890. 
XV.  District  Telegraph  Companiea, 


4.    Telegrams 

Com:         ■     '■ 


t  BKFDnTlov. — A  telegraph  is  an  apparatus  or  machine  used 
to  transmit  intelligence  to  a  distance  by  means  of  electricity.  A 
telegram  is  a  message  or  dispatch  transmitted  by  the  telegraph.* 

1.  Of   Taltfrapba.  —  Gray   on    Tele-  ted  from  one 

graphs,  f)  i;  Chesapeake,  etc.,  Teleph.  as  the  signals  < 

Co.  I'.  BslUmore.  etc.,  Tel.  Co.,  66  Md.  Diet. 
399;  16  Am.  &  Eng.  Corp.  Cas.  213;         "The  word  '  telegraph '  is  now  gen* 

59  Am.  Rep.  167;   Anderson's  L.  Diet,  erally  understood  as  referring  to  the  en- 

"An  instrument  or  apparatus,  which  tire  svstem  of  appliances  used  in  the 

by  means  of  iron  wires,  conducting  the  transmission  of  telegraphic  messages  by 

electric   fluid,   conveys   Intelligence   to  electricity,  consisting  of :   ist,  a  battery 

any  given  distance  with  the  velocity  of  or  other  source  of  electric  power;  3d,  a 

lightning."     Webster's  Diet.  line  wire  or  conductor   for  conveying 

The  word  was  at  one  time  used  to  in-  the  electric  current  from  one  slatton  to 

dicate  "a  machine  for  communicating  another;  3d,  the  apparatus  for  transmlt- 

intelligence  from  a  distance  by  various  ting.  Interrupting,  and  if  necessary,  rc- 

signalsor  movements  previously  agreed  versine,  the  electric  current  at  pleasure; 

on;    which    signals    represent    letters,  and  4tn,  the  indicator,  or  signalling  in- 

words  or  ideas,  which  can  be  transmit-  strument.    See  Imperial  Diet."  Hock- 
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TELEGRAPHS  AND  TELEPHONES. 

The  term  telephone,  in  a  general  sense,  applies  to  any  instru< 
ment  or  apparatus  which  transmits  sound  beyond  the  limits  of 
ordinary  audibility.  Technically  it  is  restricted  to  an  instrument 
or  device  which  transmits  the  voice  of  the  speaker  by  means  of 
electricity.' 

A  question  as  to  the  exact  meaning  of  the  word  "  telegraph  " 
is  whether,  when  used  in  a  statute,  it  includes  telephones.  The 
definition  given  above  would  include  a  telephone,  and,  as  a  rule, 
a  statute  concerning  telegraphs,  in  the  absence  of  special  control- 
ling conditions,  may  apply  to  telephones  as  well.' 

ett  V.  state,  105  Ind.  150-,  11  Am.  &       9.  ■■Telap»pb"XmlirMMT«l«phaKn. 

Eng.  Corp.  Cm.  577;  55  A™-  Rep-  '■<»■  —Bell  Teleph.  Co.  v.  Com.  (Pa.  1886), 

1,  Of   TalepIioiiM.  —  Anderion'i    L.  3  Atl.  Rep.  895 ;  Cumberland  Teleph., 

Diet.  etcCo.  V.  United  Electric  R.Co,^!  Fed. 

An  Indiana  statute  regulating  tele-  Rep.  373;  ^3  Am.  &  Eng.  R.  Gas.  14^; 
pbonei  provided  that  the  charge  for  a  Roake  v.  American  Teleph.,  etc.,  Co, 
ifngle  telephone  for  one  pereon  should  41  N.  J.  Eq.  35 ;  la  Am.  &  Eng.  Corp. 
not  exceed  three  dollar*  per  month.  Cas.  341;  PensacoiaTel.Co.  v.  Western 
The  companj  exceeded  this  charge,  "Union  Tel.  Co.,  96  U.  S.  i;  Roberta  o. 
and  when  Indicted  for  10  doing,  de-  Wisconsin  Teleph.  Co,  77  Wis.  589;  ao 
fended  on  the  ground  that  thej  had  fiir-  Am.  St.  Rep.  1+3.  Telegraph  "  includes 
nished  more  than  one  instrument  to  the  an^  apparatus  for  transmitting  mes- 
relator.  But  all  the  instruments  fur-  sages  or  other  communications  br 
nisiied,  together  constituted  nothing  means  of  electric  signals."  Anderson* 
more  than  the  apparatus  ordinarilv  used  L.  Diet.  Thus,  under  an  "  act  to  in- 
fer telephonic  communication.  It  was  corporate  and  regulate  telegraph  com- 
held  that  the  word  "telephone"  em-  panles,"acorpor8tionma;beor^nlied 
braced  the  whole  Instrument,  as  made  up  to  operate  a  telephone  line  and  may  con- 
of  these  parts,  and  that  the*  statute  had  demn  a  route  for  it.  State  -u.  Central 
been  violated.  The  court,  by  Niblack,  New  Jervey  Teleph.  Co,  1J3  N.  1.  L.. 
J,  said ;  "  In  a  general  sense,  the  word  341  ;  3s  Am.  &  Et:g.  Corp.  C'as.  r ;  wis- 
telephone  applies  to  any  instrument  or  consin  Teleph.  Co.  v.  Oshkosh,  ia  Wla. 
apparatus  which  transmits  sound  be-  32  ;  8  Am,  &  Eng.  Corp.  Cas.  538.  And 
yond  the  limits  of  ordinary  audibility,  this,  although  the  telephone  was  not 
The  speaking  tubes  used  for  conveying  known  when  the  act  was  passed.  New 
the  sounds  of  the  voice  from  one  room  Orleans,  etc.,  R.  Co.  v.  Southern,  etc, 
to  another  In  large  buildings,  or  a  Tel.  Co.,  ji  Ala.  311;  Atty.  Gen'l  v. 
stretched  cord  or  wire  attached  to  vl-  Edison  Teleph.  Co.,  6  Q^  B.  Div.  144; 
bratlng  membranes  or  discs,  by  which  39  Moak's  Rep.  601.  So,  also,  a  statute 
the  voice  is  carried  to  a  distant  point,  providing  for  the  locality  of  suitsagainat 
are,  strictly  speaking,  telephones.  But  telegrapli  companies,  includes  tele- 
tiace  the  recent  discoveries  in  tele-  phone  coropsnies,  Franklin  v.  North- 
phonv,  the  name  is  technically  and  pri-  western  Teleph.  Co.,  69  Iowa  97. 
marily  restricted  to  an  instrument  or  Telephonecompanies  are  also  held  to 
device  which  transmits  sound  by  means  come  within  the  provisions  of  statute* 
of  electricity  and  wires  similar  to  tele-  concerning  the  taxation  of  telegraph 
graph  wires.  In  a  secondary  sense,  companies.  Iowa  Union  Teleph.  Co. 
however,  being  the  sense  in  which  It  is  v.  Board  of  Equal liati on,  67  Iowa  350. 
most  commonly  understood,  the  word  Telephone  companies  are  bound  by 
'  telephone '  constitutes  a  generic  term,  the  provisions  of  a  statute  forbidding 
having  reference  to  the  art  of  telephony  discrimination  by  telegraph  companies. 
as  an  itistlnitlon,  but  more  particularly  And,  under  such  a  statute,  letters  patent 
to  the  apparatus  as  an  entirety,  ordi-  to  the  telephone  company  afford  no  ex- 
narily  used  in  the  transmission,  as  well  cuse  for  discritnination.  Chesapeake, 
as  In  the  reception,  of  telephonic  mes-  etc.,  Teleph.  Co.  v.  Baltimore,  etc,  Td. 
sages."  Hockett  i>.  State,  10,;  Ind,  559;  Co,  66  Md.  399 ;  t6  Am.  &  Eng.  Corp. 
II  Am.  &  Eng.  Corp.  Cas.  S77;  SS  Am.  Cas.  aij;  59  Ant.  Rep.  167;  State  o. 
Rep.  109.  See  also  Central  Union  Bell  Teleph.  Co,  36  Ohio  St.  196;  38 
Teleph.  Co.  v.  Bradbury,  106  Ind.  t.  Am.  Rep.  583;  injra,  this  title,  Duty 
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XL  Lkal  Btatvi  Of  Tklhbafhb  ahd  TELKPHoni— 1.  At  ft  Pub- 
lie  Mm. — The  telegraph  is  such  a  public  use  as  to  justify  the  exer- 
cise  of  the  right  of  eminent  domain  in  its  behalf ;  the  same  is  true 
of  the  telephone,  where  it  is  not  wholly  a  private  aflair,  the  use  of 
which  is  denied  to  the  public*  Whatever  may  be  the  character 
of  any  particular  line,  its  owners,  by  accepting  the  benefits  of  a 
law  extending  to  them  the  right  of  eminent  domain,  make  it  a 
public  use  and  place  themselves  under  obligations  to  permit  the 
use  of  their  lines  by  all  persons,  under  proper  and  reasonable 
regulations.*  A  telegraph  or  telephone  company  is  engaged  in 
a  business  "  affected  with  a  public  interest,"  within  the  principle 
which  authorizes  the  state  to  regulate  the  charges  of  companies 
engaged  in  such  business.* 

2.  Ai  Conunon  Carrien. — Various  theories  have  been  propounded 
as  to  the  legal  status  of  telegraph  and  telephone  companies,  and 
as  to  their  analogy  to  common  carriers,  in  order  to  determine 
whether  or  not  telegraph  companies  are  insurers  of  the  correct 
transmission  of  messages,  and  whether  such  companies,  and  tele- 
phone companies  as  welt,  are  bound  to  serve  all  who  apply  to 
them  offering  compliance  with  their  regulations.  The  rule  is 
that  they  are  not  insurers,  but  are  so  far  common  carriers  as 
to  be  bound  to  serve  the  public  with  impartiality,  and  to  exercise 
due  diligence  in  the  discharge  of  their  public  duties.* 

of   TtUthotte   Companies   to  Furnhk  Bridge  Co.  v.  Pacific  Mut.  Tel.  Co.,  36 

Mqual  Facililies  to  All.  K«n.  113;  16  Am,  &   Eng.  Corp.  Cm. 

HausK*  TbroiiglL  &  Talaplum*  OouU-  171;  Tiffany  v.  V.  S.  Illuminating  Co., 
■rad  R  T«l«(nun.— In  Atty.  Gen'l  v.  67  How.  Pr.  (N.  Y.  Super.  Ct.)  73; 
EdUonTeIeph.Co.,6QiB.Div.a4x;  39  American  Tele  ph.,  etc.,  Co.  v.  Pearce, 
Moalc'BRep.6o3,inconEtruingtheTele-  71  Md.  535;  aS  Am.  St.  Rep.  317. 
graph  Acts  or  r86S  and  1869,  empower-  abanotar  of  Propsrtr  In  Slaetarlo  Ap- 
ing the  postmaster-genefal  to  worlc  and  pUuiOM. — See  Keating  Imp.  Co.  v. 
maintain  tetegraphs  for  the  benefit  and  Marshall  Electric  Light,  etc.,  Co.,  74 
use  of  the  public  {31  &  32   Vict.,  ch.  Tex.  605,  holding   that  the  poles,  wires 

.. L_,j  .i_^.   _    ^onvereatfon  and  lamps  used  in  an  electric  light  Hne 

"meiMge,"  are  real  property.  But  in  another  case 
__,  imunlcatton  it  is  held  that  telegraph  wires,  when 
transmitted  hj  a  teleeraph,"  and  there-  fixed  to  the  poles,  do  not  lose  their 
fore  «  "telegram"  within  the  meaning  character  as  personal  properly  and  be- 
of  those  acts ;  and  that  since  the  com-  come  part  of  the  realty',  so  as  to  be 
panj  made  a  proiit  outofthe  rents,  con-  covered  bj  a  pre-existing  mortgage, 
versations  held  bv  subscribers  through  where  it  ii  the  Intention  of  (he  parties, 
their  telephones  were  infritigementi  of  as  fixed  by  agreement,  that  they  shall 
the  excliiiTc  privilege  of  transmitting  remain  personalty  and  be  subject  to  re- 
telegrams  granted  to  the  postmaster-  moval.  Boston  Safe  Deposit,  etc.,  Co. 
general  by  those  acts.  v.  Bankers',  etc.,  Tel.  Co.,  36  Fed.  Rep. 

1.  BmlMnt  SonuHn.— New  Orleans,  388.  See  alto  in  this  connection.  Mul- 
eteer R-  Co.  V.  Southern,  etc.,  Tel.  Co.,  holland  v.  Thomson- Houston  Electric 
53Ala.  3ii;  State  v.  American,  etc..  Light  Co.,  66  Miss.  339. 
News  Co.,  43  N.J.  L.  381 ;  Lockie  v.  J.  SUte  v.  American,  etc..  News  Co., 
Mutual  Union  Tel.  Co.,  103  III.  401  ;  43  N.  J.  L.  381 ;  iafra,  this  title,  Slaft 
Fierce  if-  Drew.  136  Mass.  75;  8  Am.  Regulation  and  Cgnfrol. 
A  Eng.  Corp.  C*s.  85  ;  49  Am.  Rep,  7;  ■-  See  la/ra,  this  title,  Regulation  of 
Eminent   Domain,     vol.  6.    p.    535;  Chargts. 

Lewis  on  Em.  Dom.,  4   171 ;   Mills  on        «.  See  Glllis  v.  Western  Union  Tel. 

Em.  Dom.,  $3i>  See  also  Chicago,  etc,  Co.,  61  Vt.  461;  35  Am.  Sl  Eng.  Corp. 
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8.  Are  Hot  Xnrann. — The  question  in  this  connection  can  relate 
only  to  telegraph  companies.*  There  is  authority  for  the  view 
that  such  companies  are  common  carriers,  possessing  the  rights 
and  subject  to  the  obligations  belonging  to  that  relation,  and  that 
they  are  insurers  of  the  correctness  of  messages  transmitted,  and 
are  liable  for  all  losses  resulting  from  an  incorrect  transmission, 
unless  occasioned  by  an  act  of  God  or  of  the  public  enemy.*  The 
reasons,  however,  which  gave  rise  to  the  stringent  rule  of  liability 
imposed  upon  carriers  of  goods  at  common  law,  do  not  apply  to 
telegraph  companies,  and  there  are  material  differences  in  the 
methods  in  which  the  business  of  the  two  agencies  is  conducted. 
The  proposition  that  telegraph  companies  are  insurers  of  the 
correctness  of  dispatches  transmitted  is  therefore  now  regarded  as 
unsound,  and  their  liability  is  limited  to  losses  caused  by  their 
negligence  or  willful   default.*     Telegraph  companies,  however, 

Cas.  568 ;  15  Am.  St.  Rep.  917;  West-  the  contract,  in  the  one  ch«  or  in  the 
ern  Union  Tel.  Co.  ti.  Reynolds,  77  Va.  other,  is,  or  rawj  be,  attended  with  the 
173  \  5  -^"i'  ^  ^"S-  Corp.  Cas.  iSi ;  same  consequences,  and  the  obligation 
46  Am.  Rep.  715.  to  perform  the  stipulated  duty  li  the 
1.  The  telephone  companies  do  not  same  in  both  cases.  The  importance 
offer  to  transmit  messages,  but  merely  of  the  discharge  ofit  inboth  cases  it  the 
furnish  to  suliscribers  the  means  of  same.  In  both  cases  the  contract  is 
transmitting  their  own  by  word  of  binding,  and  the  responsibility  of  the 
mouth.  Some  cases  have  arisen  in  parties  is  governed  by  the  same  general 
which  the  parties  were  not  able  to  com-  rules."  See  also  Mac  Andrew  v.  Eiec- 
municate  directly,  and  the  person  at  trie  Tel.  Co.,  17  C.  B.  3;a4  E.  C.  L.3; 
the  central  oflice  of  the  company  vol-  Western  Union  Tel.  Co.  v.  Meek,  49 
unteered  to  act  as  a  go-between;  but  the  Ind.  53  ;  Bowen  r.  Lalte  Erie  Tel.  Co. 
liability  of  the  company  in  such  a  case  (Ohio,  1853),  i  Am.  L.  Reg.  685;  West- 
has  never  been  adjudicated.  See  Os-  ern  Union  Tel.  Co.  r.  Fontaine,  sSGa. 
kamp  V.  Gadsden,  35  Neb.  7 ;  Sullivan  433.  In  Gray  on  Telegraphs,  (^  fr-7, 
V.  Kuykendall,  81  Ky,  483;  56  Am.  the  areument  in  favor  of  this  view  isset 
Rep,  901,  iH/ra,  this  title,  T'e/e/Aunic  out.  True  i>.  International  Tel.  Co.,  60 
Communicationi  ai  Evidence.  Me.  9;  11  Am.  Rep.  Ij6;  Bell  l;.  Do- 
%.  AnthoritUi  Holdlsg  that  a  TaU-  mfaion  Tel.  Co.,  35  L.  C.J.  148;  Bry- 
cnpb  OompMir  It  a  Oommon  Oanlar  ant  v.  American  Tel.  Co.,  i  Daly  (N. 
•na  TlierafoTB  an  InaiiTBr. — The  lead-  Y.)  575;  Shear.  &  Red,  on  N^.  (4th 
ing  case  in  support  of  this  view  is  that  ed.),  %  jS4  et  siq. 

of  Parks  V.  Alta,  etc.,  Tel.  Co.,  13  Cal.         The  rule  establUhed  in  California  by 

413;  73  Am.  Dec.  ^89,  decided  in  1859.  the  case  of  Parks  v.  Alu,etc.,  Tel.Co., 

The  court,  by  Baldwin,  J.,  said:  "  Tlie  13CBI.  432;  73  Am.  Dec.  589,  has  been 

rules  of  law  which  govern  the  liability  changed  by  special  statutory  provisions, 

of  telegraph   companies    are  not  new.  and  the  autliority  of  the  other  cases  is 

They  are  old  rules  applied  to  new  cir-  weakened  by  the  fact  that  in  most  of 

cumstances.  Such  companies  hold  them-  them  what  was  said  about  such  compa- 

Beives  out  to  the  public  as  engaged  in  a  nies  being  Insurers,  was  unnecessary  to 

particular  branch  of  business,  in  which  the  decision  of  the  case. 
the  interests  of  the  public   are  deeply         S.  lr«  not  Inaoren. — See    Gray  on 

concerned.    They  propose  to  do  a  cer-  Telegraphs,  %  8;   Thompson  on   Elec- 

lain  thing  for  a  given  price.     There   is  triclty,  4  138,  quoting  from  Breese  v.U. 

no  difference,  in  the  general  nature  of  S.  Tel.  Co.,  45  Barb.   (N.  Y.)  193;  31 

the  legal  obligation  of  the  contract,  lie-  How.  Pr.  (N.  Y.)  86;  Ellis  o.  American 

twee n  carrying  a  message  along  a  wire  Tel.Co.,  13  Allen  (Mass.)  l^S.     Seealso 

and  carrying  goods  or  a  package  along  the  concurring  opinion  of  Hunt,  J.,  in 

a  route.     Tlie  physical  agency  may   be  Leonard  v.  New  York,  etc,  Tel.  Co.,  41 

;    different,  but  the  essential  nature  of  the  N.  Y.  571;  i  Am.  Rep.  446.     In  Smith 

'  -.is  the  same.    The  breach  of  v.  Western  Union  Tel.  Co.,  83  Ky.  104; 
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are  so  far  common  carriers  that  they  cannot  by  contract  provide 
for  their  exemption  from  liability  for  the  consequences  of  their 

own  negligence  or  that  of  their  servants.* 

8  Am.  ft  Eng.  Corp.  Cm.  30;  4  Am.  St  Western  Union  Tel.  Co.  v.  Neill,  57 
Rep.  136,  the  court,  b^  Holt,  J.,  mys :  Tei.  383;  44  Am.  Rep.  589;  Western 
"The  current  of  authority  is  not  In  this  Union  Tel.  Co.  v.  Edsall,  63  Tei.  668; 
direction,  and  properlj*  so,  because  the'  8  Am.  &  Eng.  Corp.  Caa.  70;  Washing, 
tranimiraton  of  message*  ii  neceuarll/  ton,  etc.,  Tel.  Co.  v.  llobeon,  ij  Gratt. 
subject  to  the  risk  of  mistake  and  inter-  (Va.)  laa;  Hlbbard  v.  Western  Union 
ruptlon.  The  wire  is  exposed  to  the  In-  Tel.  Co.,  33  Wis.  ^65  ;  Candee  v.  West- 
terference  of  strangers;  a  surcharge  of  ern  Union  Tel,  Co.,  34  Wis.  471 ;  17 
electricity  In  the  atmosphere,  or  a  fail-  Am.  Rep.  453;  Abraham  v.  Western 
lire  of  or  an  irregularity  in  the  dec-  UniotiTel.Co.,13  Fed. Rep. 315:8  Am. 
trlcalcurrentjmay atopcommunlcation;  &  Eng.  Corp.  Ca«.  130;  iiSawjerfU. 
and  It  is  continually  subject  to  danger  S.)  38 ;  Southern  Expreu  Co.  v.  Cald- 
from  accident,  malice.and  climatic  In-  well,  ai  Wall.  (U.  5.)  369;  Baxters, 
fluence  when  the  company  has  not  the  Dominion  Tet.  Co.,  37  U.  C.  Q^  B.  47a 
actual  Immediate  custody  of  the  mes-  The  liability  of  a  telegraph  company 
sages,  as  the  common  carrier  has  of  the  for  error  or  failure  in  the  transmission 
merchandise  It  carries;  and  It  should  of  a  dispatch  Is  quite  unlike  that  of  a 
not,  therefore,  like  a  common  carrier,  be  common  carrier.  A  telegraph  company 
treated  not  only  as  a  bailee,  but  as  an  is  intrusted  with  nothing  but  an  order 
insurer."  See  also  Little  Rock,  etc.,  Tel.  or  message,  which  Is  not  to  be  carried 
Co,  f.  DavU,  41  Ark.79;8Am.  &  Eng.  In  the  form  In  which  it  Is  receired,  but 
Corp.  Cas.  101 ;  Hart  v.  Western  Union  is  to  be  transmitted  or  repeated  by  elec- 
Tel.  Co.,  Hb  Cal.  579;  8  Am.  &  Ene.  tricfty,  and  Is  peculiarly  liable  to  mis- 
Corp.  Cas. 34;  e6  Am.  Rep.  119  (rule  take;  which  cannot  be  the  subject  of  em- 
changed  by  Civil  Code,  f^  3161,  3i68) ;  bezzlement;  which  Is  of  no  Intrinsic 
Western  Union  Tel.  Co,  -u.  Hyer,  33  "alue;  the  importance  of  which  cannot 
Fla.637;  16  Am.  &Eng.  Corp.Cas,333;  tu  estimated  except  by  the  sender,  nor 
I  Am.  St.  Rep.  333 ;  Central  Union  ordinarily  disclosed  by  him  without 
Teleph,  Co.  v.  Bradbury,  106  Ind.  1 ;  danger  of  defeating  his  own  purposes; 
Tylerv.  Western  Union  Tel. Co.,  60III.  wh<<:h  may  be  wholly  ralueless,  if  not 
431;  14  Am.  Kep.  38;  Sweatland  v.  1111-  forwarded  immediately;  for  the  trans- 
nois,  etc.,  Tel.  Co.,  37  Iowa  4(8;  i  Am,  mission  of  which  there  must  be  a  simple 
Rep.  385;  Aiken  v.  Western  Union  Tel.  rate  of  compensation;  and  the  measure 
Co.,  69  Iowa  31 ;  13  Am.  &  Eng.  Corp,  of  damages  for  a  failure  to  transmit  or 
Cas.  585 ;  58  Am.  Rep.  310;  Camp  f.  deliver,  which  has  no  relation  to  any 
Western  Union  Tel.  Co.,  i  Mete.  (Ky.)  value  which  can  be  put  on  the  message 
164;  71  Am.Dec.  461  ;  Fowleri/.  West  Itself.  GHnnell  v.  Western  Union  Tel. 
em  Union  Tel.  Co.,  80  Me.  381;  6  Am.  'o.,  113  Mass.  399;  18  Am.  Rep.  485. 
St.  Rep.  311  ;8artlett  IT.  Western  Union  o>  e  Baldwin  v.  U.  S.  Tel.  Co.,  45  N.  Y. 
Tel.  Co.,  63  Me.  309;  16  Am.  Rep.  437;  7-,4  ;  6  Am.  Rep.  165. 
Bimey  v.  New  York,  etc.,  Tel.  Co.,  iS  1.  CumM  Oontnot  Axalntt  UaUlitr. 
Md.  341 ;  81  Am.  Dec.  607 ;  Grinnell  v.  —In  the  case  of  Southern  Express  Co. 
Western  Union  Tel.Co.,ii3Mass.399;  v.  Caldwell,  ai  Wall.  (U.  S.l  369,  the 
18  Am.  Rep.  485;  Western  Union  Tel.  court,  by  Strong,  J.,  said:  "Telegraph 
Co.  If,  Carew,  15  Mich.  535 ;  Wann  v.  companies,  though  not  common  car- 
Western  Union  Tel.  Co.,  37  Mo.  473 ;  riers,  are  engaged  in  a  business  that  Is, 
90  Am.  Dec.  395;  Leonardo.  New  York,  in  Its  nature,  almost,  If  not  quite,  as  lm> 
elc„  Tel.  Co.,  41  N.  Y.  544:  i  Am.  Rep.  porUnt  to  the  public  as  that  of  carriers. 
446;DeRutte  v.  New  York,  etc.,  Tel.  Like  common  carriers,  they  cannot  con- 
Co., i  Daly  (N.Y.)  547;  30  How.  Pr.lN.  tract  with  their  employers  for  exemp- 
Y.)  403;  Schwartz  n.  Atlantic,  etc.,  tion  from  liability  for  the  consequences 
Tel.  Co.,  18  Hun  (N.  Y.J  157;  West-  of  their  own  negligence."  See  infra, 
em  Union  Tel.  Co.  v.  Griawold,  37  Ohio  this  tlUe,  General  Rule  as  la  Validity; 
St. 310;  4t  Am.  Rep,  500;  New  York,  Carriers  of  Goods,  vol.  3,  p.  81S. 
etc^  Print.  Co.«'.Dryburg,3S  Pa.  St.398;  Generally  speaking,  the  same  rtiles  of 
78  Am.Dec.  338;  nusmorev.  Western  law  which  limit  the  liability  of  common 
Union  Tel.Co.,  78  Pa.StajS;  Aikenr.  carriers  apply  to  telegraph  companies. 
Western  Union  Tel.  Co.,  5  5.  Car.  358;  Thus,  if  the  UnitUtlon  Is  by  notice,  such 
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The  true  rule,  then,  as  to  the  status  of  telegraph  companies 
seems  to  be  that  they  are  analogous  to  common  carriers  in  their 
obligations  to  serve  the  public  in  good  faith  and  with  impartiality ; 
but  responsible  only  for  failure  to  exercise  proper  care.* 

4.  Are  Fablio  flervanti  uid  Hut  Bennre  tlie  Pnblie  ImpartiBlly- 
and  ia  Good  Faith. — Although  telegraph  companies  are  not  liable 
as  insurers,  they  are  so  far  common  carriers  that  they  are  under  a 
legal  obligation  to  serve  with  impartiality  all  who  apply  to  them 
and  offer  compliance  with  their  regulations.  They  must  transmit 
all  proper  messages  correctly  and  without  unreasonable  delay, 
and,  with  certain  exceptions,  in  the  order  in  which  they  are  re- 
ceived.* In  maiiy  jurisdictions  the  enforcement  of  these  duties  is 
provided  for  by  statutes.' 

Telephone  companies,  like  telegraph  companies,  are  to  some 
extent  common  carriers,  and  are  bound  to  afford  equal  facilities 
'  to  all.  They  can  be  compelled  by  mandamus  to  furnish  facilities 
to  one  offering  to  comply  with  their  regulations,  even  though 
such  a  party  is  a  rival  company.* 

notice  must  have  been  BMented  to  by     Eng.  Corp.  Cas.  130;  11   Sawyer  (U. 
the  Bender,  either  fmpliedlj  oreiprcsB-     S.)  38;  Thompgon  on  Electricity,^  136- 


ly.     Sec  infra,  thia  title,  Bvidenct  of    tl  aeq. 
A$tent    of  St'        —     ' -'-' '-        


'  Stndtr    or    Addrttitm  to  Oompand  With OazTlan of  PUaaacan. 

Printed  'Stifulalions;   Cakrikrb  OP  —The  ttatuB  of  telegraph  compaaiea  Is 

Goods,   vol,  3,  p.  815  tt  teq.     In   the  practically  that  of  ordinary  carriers  of 

caee  of  telegraphic  mewagcs,  however,  paiMngen.     "Although  there  may  be 

thia  rule  Ib  Bimplified  by  the  fact  that  no  analogy  between  the  buslneai  of  tele- 

the  sender  1b  required  to  af!iz  his  signa-  graph   conipanles   and   that  of  public 

ture  to  the  printed  contract  containing  carriers  of  pasBengers  for  hire,  yet  we 

the  limitation.  regard  their  legal  status  as  practically 

1.  This  la  the  conclusion  arrived  at  the  Bame.     Both  are  engaged  in  a  butl- 

by  Mr.  Gray  in  hU  work  on  Telegraphs,  nesB  of  a    public    nature.     Both  must 

and   supported   by   the  overwhelming  serve  all  who  come.     Neither  are  In- 

weight   of  authority.    Gray   on   Tele-  Burers,  nor  liable  as  such,  but  both  are 

^-aphs,  ^8;  Smith  v.  Weatem  Union  liable  for  negligence."  Gillls  v.  West- 
el.  Co.,  83  Ky.  104;  8  Am.  &  Eng.  em  Union  Tel.  Co.,  61  Vt.  461;  15  Am. 
Corp.  Cas.  15;  4  Am.  St.  Rep.  116;  &  Eng.  Corp.  Cas.  568;  ij  Am.  St 
Little  Rock,  etc.,  Tel.  Co.  v.  Davis,  41  Rep.  917.  See  also  Fowler  v.  Weatem 
Ark.  79;8  Am.  &  Eng.Corp.  Ctu.  tos;  Union  Tel.  Co^  80  Me.  381;  6  Am. 
Hart  V.  Western  Union  Tel.  Co.,  66  St.  Rep.  3ii ;  Gray  on  Tel^raphs,  ^  11, 
Cal.  579;  8  Am.  &  Eng.  Corp.  Caa.  34;  note. 

56  Am.  Rep.  119;  Swcatland  v.  Illinois,  1.  Gray  on  Telegraphs,  If  45;  West- 

ctc,  Tel.  Co.,J7  Iowa  458;  i  Am.  Rep.  en>   Union   Tel,  Co.  v.    Reynolds,  77 

385 ;  Fowler  v.  Western  Union  Tel.  Co.,  Va.  173;  ;  Am.  &  Eng.  Corp.  Caa.  tSt; 

80  Me.  381;  6  Am.  St.  Rep.  iii ;  Grin-  46   Am.   Rep.  715 ;  Reuter  v.  Electric 

nell   V.  Western  Union  Tel.   Co.,   113  Tel.  Co.,  6  El.  &  Bl- 34' ;   Mackay  v. 

Mass.  199;  18  Am.  Rep.  485-,   Western  Western  Union  Tel.  Co.,  16  Nev.  313; 

Union  Tel.  Co.  v.  Carew,  ij  Mich.  515;  imfra,   this   title,   Dmly  of    TtUfiont 

Baldwin  v.  U.  S.  Tel.  Co.,  i  Lans.  (N.  Cemfaniea  te  Furnisk  Bqmal Facilitiet 

Y.)i35;s4Barb.(N,  Y.)  505;  45   N-  to  All. 

Y.7si;6Am.Rep.i65;Breese  f.U.S.  ■.  See   infra,    tW»    title,   Stalmbtry 

Tel,  Co.,  4S  Barb.  [N,  Y.)  193 ;  48N.  Y.  Penalties. 

I3i;8  Am.  Rep.  5i6;'New   York,  etc.,  4.  Sut«  t>.  Nebraska  Teleph.  Co,,  17 

PrinL  Tel.  Co,  v.  Dryburg,  35  Pa.  St.  Neb.  i36;  8  Am.  &  Eng.  Corp.  Caa.  1 ; 

398;  78  Am.  Dec.  338;  Western  Union  c3   Am.   Rep.   404;    Chesapeake,  etc, 

Tel.  Co.  V.  NeitI,  57  Tex.  383;  44  Am.  Teleph.  Co.  v.  Baltimore,  etc,  Tel.  Co.,. 

Rep.  589;  Abraham  -o.  Western  Union  66  Md.  399;  16  Am.  &  Eng.  Corp.  Caa. 

TeLCo.,  33  Fed.  Rep.  315;  8  Am.  Sc  319;  59  Am.  Rep.  167;  (■/rB<  ^  tltlc^ 
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6.  As  Ordinary  BaUen  for  Eire. — The  proposition  has  been  ad- 
vanced that  telegraph  companies  are  ordinary  bailees  for  hire,  and 
therefore  governed  by  the  rules  which  control  the  rights  and 
duties  of  such  bailees.  This  idea,  however,  has  received  only 
slight  recognition,  and  is  wrong.' 

nL   COBFOKATX  RieHTS    AID    PlUJTOEIBZB— (See   also    CORPORA- 

TiONS,  vol.  4,  p.  184;  Franchises,  vol.  8,  p.  584;  Foreign  Cor- 
porations, vol.  S,  p.  320)— 1.  Poww  of  Company  to  Alienatft  Fran- 
ohifle. — It  is  a  general  rule  that  the  grant  of  a  franchise,  public  in 
nature,  like  that  of  a  telegraph  company,  is  personal  to  the 
grantee  and  cannot  be  alienated,  except  by  consent  of  the  grant- 
ing power.*  Therefore  a  telegraph  company  has  no  power,  in 
the  absence  of  special  authority,  to  alienate  the  privileges  granted 
to  it  by  the  federal  or  state  government,  and  an  agreement  to 
transfer  such  privileges  is  ultra  vires  and  void."     Nor  can  such 

Dnfy  of  TtUpiBue  Comfanits  to  Fur-  news,  in  denying  thcfr  right  to  discrim- 

niii Equal  Facilitin  to  All.  inate.     See    iitfra,    thit   title.  Duty  of 

In  Hockett  v.  State,  105  Ind.  5591  11  Telefkon*  Comfaniti  to  Furmsk,  ttc. 
Am.  U  Eng.  Corp.  Cat.  57;;  5;  Am,  1.  Ai  OtdlnUT  BaUm  lOr  BItb.— See 
Rep.  101,  the  court,  In  upholding  the  Birner  v.  New  York,  etc.,  Tel.  Co.,  18 
ijehtof  thettate  to  regulate  the  chargei  Md.341;  81  Am.  Dec.  607;  Smithson  v. 
of  ■  telephone  compsnjr,  laid,  by  Nib-  U.  S.  Tel.  Co.,  aq  Md.  161;  Pinckner  v. 
lack,  C.  J. :  "  The  telephone  fs  one  of  Western  Union  Tel.  Co„  19  S.  Car.71; 
the  moit  remarkable  production!  of  the  4c  Am,  Rep.  765 ;  Western  Union  Tel. 
preient  century,  and  although  its  dls-  Co.  v.  Fontaine,  58  Ga.  433. 
coverj  Is  of  recent  date,  it  has  been  in  "The  argument  U  that  ai  the  ground 
use  long  enough  to  have  attained  well  of  their  liability  is  the  same  as  that  of 
deRned  relations  to  the  general  public,  bailees,  the  legal  status  of  the  two  must 
It  has  become  as  much  a  matter  of  pub-  be  the  same.  But  this  doctrine  la  juitij 
lie  convenience  and  of  public  necessity  criticised,  because  telCKr^ph  companies 
ai  were  the  stage  coach  and  sailing  are  engaged  in  a  business  of  a  public 
vessel  a  hundred  veare  ago,  or  as  the  nature,  and  are  precluded  by  rights  and 
steamboat,  the  railroad  and  the  tele-  duties  incident  thereto  from  occupying 
graph  have  become  in  later  years.  It  the  legal  status  of  an  ordinary  bailee 
has  already  become  an  important  for  hire,  whose  rights  and  duties  arise 
instrutnent  of  commerce.  No  other  wholly  from  the  contract  of  employ- 
known  device  can  supply  the  extraordl-  ment."  Gillis  u.  Western  Union  Tel. 
narj  facilities  which  it  affords.  It  may  Co.,  61  Vt.  461 ;  15  Am.  &  Eng.  Corp. 
therefore  be  regarded,  when  relatively  Cas.  570;  15  Am.  St.  Rep.  917.  Secalso 
considered,  at  an  Indltpenaable  Instru-  Western  Union  Tel.  Co.  v.  Blanchard, 
tnent  of  commerce.  The  relations  which  68  Ga.  390;  45  Am.  Rep.  480. 
It  baa  assumed  toward  the  public  make  1.  See  Franchiskb.  vol.8,  p.  634;  U. 
it  a  common  carrier  of  news,  a  common  S.  v.  Western  Union  Tel.  Co.,  50  Fed. 
carrier  In   the  sense  in  which  the  tele-  Rep.  a8. 

graph  la  a  common  carrier,  and  impose  S.  U.  S.  v.  Western  Union  Tel.  Co.^ 

upon  It  certain  well-defined  obligations  jO  Fed.  Rep.  18;   Western  Union  Tel. 

of  a  public  character.     All  the  instru-  Co.  v.  Union  Pac.  R.  Co.,  i   McCrary 

ments  and  appliances  used  by  a  tele-  (U.  S.)  .i;8i   (in  this  case  there  was  a 

Shone  company  in   the  prosecution  of  special   statute  granting    tlie   right   to 

«  business  are  consequently,  in  legal  transfer).    The  first  of  these  cases  con- 

contempiatlon,  devoted  to  a  publlcuse."  aiders  at  great  length  the  obligations  of 

See  also  Central  Union  Teleph.  Co.  v.  the   Union  Pacific  Railway   Company 

State,  ii8Ind.i9f;35  Am.&Eng.Corp.  to  operate  a  telegraphic  luie  along  Its 

Cas.  481;  10  Am.  St.  Rep.  114;  Central  entire  route. 

Union  Teleph.  Co.  r>.  Bradbury,  to6  Ind.  In  a  pr^Keedtng  by  the  Unittd  Stattt 

I.    The  caaea  uniformly  hold  telephone  to  annul  a  contract  whereby  the  tele- 

companlet  to  be  common  cankrt  of  graphic  franchiMS  of  the  Union  Fftclfic 
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a  company  execute  a  valid  lease  of  .its  franchises,'  though  it  has 
been  held  that  it  may  lease  its  lines  and  equipments  for  a  reason- 
able length  of  time.* 

2.  StookB,  Bonds,  and  Koitgagei — (See  Railroad  Securities, 
vol.  19,  p.  694 ;  Stock,  vol.  23,  p.  582 ;  Stockholders,  vol.  23,  p. 
776).^Besides  the  authorities  cited  in  these  references,  see  note  3 
for  several  recent  cases. 

IV.  CoBSTsncnov  jm  XAiTTsirAiro  or  TxcBQBArE  Am  Tbu- 
?HOirx  Lnrza — 1.  Right  of  Way— (See  also  Railroads,  vol.  19,  p.  839; 
Eminent  Domain,  vol.  6,  p.  525  et  seq.;  Street  Railways, 
vol.  13,  p.  940), — The  general  rules  in  this  connection  are  analo- 
gous to  those  governing  railroads  and  street  railways. 

a.  In  Streets  and  Highways.— The  right  to  construct  a 
telegraph  or  telephone  line  along  and  upon  a  street  or  highway 
must  be  derived  from  an  express  grant  of  authority.  It  cannot 
exist  from  implication  merely.*  The  power  to  grant  such  authority 
rests  ultimately  in  the  legislature,  by  virtue  of  its  power  of  con- 
trol over  all  streets  and  highways  ;*  it  may,  however,  be  delegated 
to  municipalities.    In  general,  a  municipal  corporation  has  power 

Ry.Co.weretrangferred  to  the  Western  right  toconatruct  new  line*.     Pbiladel- 

Unioti  Tel.  Companj,  the  Intention  and  phia  v.   Western   Union   Tel.  Co.,  it 

powerofCongrewtopreTentsuch trans-  Phila.  (Pa.)  317. 

fer  being  clear,  the  court  cannot  consid-  S.  Philadelphia   c.   Western    Union 

eranvarguTnentsbasedupontheaUeged  Tel.  Co.,  11   Phila.  (Pa.)  337;   Reifff. 

Tact  that  the  contract  is  benelicial  to  the  Western  Union  Tel.  Co.,49N.Y.  Super. 

pecuniarjr  IntereGts  of  both  the  railway  Ct.  ^1.     See  also  Western  Tel.  Co.  r. 

company   and   the   public.      U.   S.   v.  Baltimore,  etc.,  R.  Co.,  69  Md.  3tt. 

Western    Union    Tel.    Co,    50    Fed.  I.  See  also  Farmers'  L.  &  T.  Co.  r. 

Rep.  j8.  Bankers',  etc..  Tel.  Co^  1:9  N.  V.  15 

In   Benedict  v.  Western   Union  Tel.  (where   the   foreclosure  01   telegrmph 

Co.,  9  Abb.  N.  Cas.  (N.  Y.  Supreme  bonds  Is  considered  at  ien^);   Wil- 

Ct.)  Z14,  it  is  said  that  an  agreement  Hams  f.  Western  Union  Tel.  Co.,  93  N. 

entered  into  by  a  telegraph  company  to  Y.i62;9  Abb.N.CaB.(N.Y.)437;3  Am. 

divide  earnings  and  expenses  with  an-  &  Eng.  Corp.  Cas.  139  (issue  of  stock), 

other  company,  is  neither  Hltra  vires  4,  New  York,  etc„    Teleph.   Co.  f, 

nor  against  public  policy.     See  Ultra  East  Orange  Tp.,  4a  N.J.  Eq.  490;  Atty. 

Vires.      And  under  Nevi  rork  Laws  Gen'l  -v.  United  Kingdom  Tel.  Co.,  30 

of  1870,  ch.  568,  a  telegraph  company  Beav.  387. 

may  sell  to  another  company  all  of  its  Unanthort: 

property,   rights,  privileges   and   Tran-  HnlMLiiee.  — "  Legislative    sanction   di- 

chises,  each  company  being  incorpor-  rectly    given    or    mediately   conferred 

aled  under  the  Ntvi  fork  law.     Hatch  through  proper  municipal  action  is  nec- 

V.  American  Union  Tel.  Co.,  9  Abb.  N.  essary  to  authorize  the  use  of  streets  for 

Cas.  (N.  Y.  Supremo  Ct.)  aty,  Reiff  i>.  the  posts  of  a  telegraph  company.     If 

Western   Union    Tel.   Co.,  49  N.   Y.  such  posts  be  erected  within  the  limits 

Super.  Ct.  441.  of  a   street  or    highway  without  such 

Rev.  Stat.  U.  S.,  f  5365,  prohibits  the  sanction,  they  are  nuisances;  but  if  tbe 

transferof  spy  ofthe  privilegesgranted  erection   be  thus  authorized,  they  are 

by  the  federal  statute  authorliing   the  not,"  I  Dill,  on  Mun.  Corp.  (3d  cd.},  f 

occupation  of  post  roads  by  telegraph  698  [jji] ;   tiling  Com.  v.  Bosttm,  97 

lines.  Mass.  555;  Youngi>.  Yarmouth,  9Gray 

1.  See   Railkoads,  vol.   19,  p.  895.  (Mass.)  366;  Reg.  v.   United  Kingdom 

Therefore,  while  a  company  may,   in  Tel.  Co.,9  Cox  C.  C.  it^ 

tome  cases,  lease  its  lines  and  fixtures,  S.  Hudson  Telep 
the  lease  would   not  confer  any  privi- 
leges, and  the  leMee  would  have  no 
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to  grant  to  a  telegraph  or  telephone  company  the  right  to  con- 
struct a  line  upon  the  streets  within  its  limits,  provided  such  con- 
struction  will  not  interfere  with  the  free  use  of  the  street  by  the 
public*  A  telegraph  or  telephone  line,  consisting  of  wires  strung 
upon  poles,  when  constructed  along  and  upon  a  street,  constitutes 
a  new  use  of  the  street,  and  an  additional  burden  upon  it.  Owners 
of  abutting  property  are  entitled  to  compensation  for  such  use,* 

Teteph.  Co^  37  Lb-  Ann.  63;  Stsbbts,  companiea  the  right  to  erect  poles  In  the 

Tol.  14.  p.  I.  itreets.     Hershfield  v.  Rockj  Mountain 

1.  Bldit  of  Oit7  t«  Antliorlia  OconpA-  Bell  Teleph.  Co.,  11  Mont.  103. 

thm  of  BtTMta  by  Talacrapb  Oomp«&7.  1.  Telsgnpb  Un*   In  Vitfianj   Im> 

— 1  Dill.onMun.  Corp. (dlhed.),  ^  719;  pomi  an  Addition*!  Bnrdui  on  tlu  F««. 

State   V.   Hoboken,   35   N.  J.  L,   205 ;  — Western  Union  Tel.  Co.  v.  WUIiamai 

Johnson  v.  Thompson- Houston  Elec-  86  Vb.  696;  30  Am.  &  Enz.  Corp.  Gas. 

trie  Co.,  54  Hun  (N.  Y.)  469;  Sheffield  564;  19  Am.  St.  Rep.  908;  Broome  v. 

V.  Central  Union  Teleph.  Co.,  36  Fed.  New  York,  etc.,  Teleph.  Co.,  41    N.  J. 

Rep.  164.   Compare  Domestic  Tel.,  etc.,  Eq.    141 ;    State    v.   New   York,    etc., 

Co.  V.  Newark,  49  N.  J.  L,  344;  16  Am.  Teleph.  Co.,  si  N.  J.  L.  83;   35  Am.  Sc 

Sc  Eng.  Corp.  Cas.  393.  The  JVew  Jtr-  Eng.  Corp.  das.  497;   Board   of  Trade 

tty  Btatute  requiring  the  consent  of  the  Tel.  Co.  v.  Barnett,  107  III.  507 ;  8  Am. 

town     authorities    to    the    placing   of  &  Eng.  Corp.  Cas.  8t  ;  47   Am.   Rep. 

poles  in  streets,  extends  to  townships  453;  Stowers  v.  Postal  Tel.  Cable  Co., 


where  the  ways    are   streets   and   not    68  Miss.  559;   35  Am.  &   Eng.   Corp. 
roads.     Broome    v.    New    York,    etc-,     Cas.  9;  34  Am.   "'     ""     —     "'  ' 
Teleph.  Co,  49  N.  J.  L.  634.  polltan  Teleph. 


roads.     Broome    v.    New    York,    etc-,  Cas.  9;  34  Am.   St.   Rep.  190;  Metro- 

•^eleph.  Co,  49  N.  J.  L.  634.  polltan  Teleph.,   etc.,   Co.   v.   Colwell 

The  consent  of  a  municipality  to  tlie  tead  Co.,  50  N.  Y.  Super.  Ct.488;  Tif- 

crecHon  of  telegraph  poles  in  the  public  fany  v.  U.  S.  Illuminating  Co.,  51  N.  Y. 

streets,  contemplated  by  the  Neiv  Jer-  Super.  CLiSo;  67  How.  Pr.  (N.Y.)?!; 

tey  Act  of  April  9,  1875,  "  to  incorpo-  EeU    v.   American   Teleph.,   etc.,  Co. 

rate  and  regulate  telegraph  companieG,"  (Supreme   Ct.],    30  N.  Y.  Supp.   600; 

can  be  given  only  to  corporations  or-  Chesapeake,  etc.,  Teteph.  Co.  -o.  Mac- 

ganiied  under  that  act.     State  v.  New-  kenzle,  74  Md.  36;  28  Am.  St.  Rep.  317, 

ark{N.T.  1887),  8  Atl.  Rep.  138.  339,  note;  Willis  r.  Erie  Tel.,  etc.,  Co, 

A  legislative  act  or  municipal  ordt-  37  Minn.  347  (decision  of  lower  court 

nance  authorizing  the  construction  of  affirmed,  court  l>eing  equally  divided) ; 

the  line  upon  a  street,  Is  void   if  It  fails  Erie  Tel.,  etc.,  Co.  v.  Kennedy,  80  Tesc. 

to  provide  for  compensation  to  abutting  71 ;  Pacific  Postal  Tel.  Cable  Co.  v.  Ir- 

owneri.     Stowers  ii.PosUl  Tei.Co.,  &  vine,  49  Fed.  Rep.  113;  3  Dill,  on  Mun. 

Miss.  559;  3;  Am.  &  Eng.  Corp,  Cas. 9;  Corp.  (4th  ed,),  f  6aS,   a;  Keasbeyon 

34  Am.  St.  Rep.  390  \  Chesapeake,  etc.,  Electric  Wires,  pp.  oi^t\  Scott  &  Jar. 

Teleph.  Co.  v.  Mackenzie,  74  Md.  36;  on  Tel,  4  23. 

38  Am.  St.  Rep.  337;  Southwestern  R.  The  right  must  be  acquired  by  con- 

Co.  V.  Southern,  etc.,  Tel.  Co,  46  Ga.  43;  demnation  proceedings  or  by  voluntary 

13  Am.  Rep,  5S5.  consent  of  the    abutting    landowners. 

The  tegislallve  grant  to  occupy  city  Bashfield  v.  Empire  State  Teleph,  etc, 

streets  may  be  conditioned  upon  com-  Co.   (Supreme  Ct.),   iS   N.  Y.  Supp. 

pany's  obtainingthe  consent  of  the  city,  354;  Duscnhury  ■v.  Mutual  Tel.  Co.,  11 

and  the  city   may   impose  restrictions  Abb.  N.  Cas.  (N.  Y.)  440.     See  also 

and  conditions.     3  Dill,  on  Mun.  Corp.  Lewis  on  Em.  Dom.,  ^  114;  13  N.  J.  L. 

(4th  ed.),  4  7061  Sthbkt  Railways,  Jour.  133;  Street  Railways,  vol.  33, 

vol.  33,  p.  940,     But  where  the  legisla-  p.  940. 

tlve  grant  is  not  conditional,  the  city  In  Roake  f.  American  Teleph.,  etc, 

cannot  Impose    restrictions,    nor    can  Co,.  41  N.J.  Eq.  35;   13  Am.  &   Eng. 

municipal  authorities  interfere  with  the  Corp,  Cas.  343,  the  only  injury  immi- 

exercise  of  the  company's  rights.    State  nent    to    complainant's   property   was 

■V.  Fiad,  33  Mo.  App.  iSj.  that  which  would  result  from  the  wires 

Acity'scharterauthority  to  "license,  passing  over  the  street  in  front  of  the 

tax  and  regulate,"  telephone  companies  premises.     It  was  held  that  the  case  did 

and  "all  their   branches  of  busmess,"  not  authorize  an  injunction  against  the 

carries  with  it  power  to  grant  to  such  erection  of  the  poles  and  wires. 
1%  C  of  L,— 48                         758 
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"  On  the  other  hand,  it  is  insisted  the  eity  caused  hy  poles  and  lines  of  vire 

proprietary  rights  of  the  plaintiff  have  placed  in  front  thereof." 
been  interfered  with   in  a  manner  det-         BSMt  of  Grant  Vf  Btkt«. — Consent  of 

rimental  to  hia   interests  as  owner  of  the  state  hy  law,  to  the  erection  of  tele- 

the  fee,  and  thai  the  action  of  defendant  graph  or  telephone  poles  in  highways  is 

in  talcing  possession  of  his  land  forcibly  onljr  intended  to  protect  the  telegraph 

and  against  his  will  comes  within  the  company  from  indictment  for  maintain- 

constitutional   inhibition  that  'private  ing  a  public  nuisance  in  so  doing.    It 

property  shall  not  be  taken  or  damaged  gives   the  company  no  right  to  erect 

without  just  compensation.'   This  poGi-  such  poles  unless  the  owner  of  the  fee 

tion  is   the  one  best  sustained  by  au-  consents    or     receives    compensation, 

thority,  and  rests  on  sounder  principles.  Eels   v.   American    Teleph.,   etc^   Co. 

It  Is  for  this  reason  that  the  construe-  (Supreme  Ct.),  lO  N.  Y.  Supp.  600. 
tion   and  maintenance  of  a   telegraph         Antboiltlaa  Contrii. — The  doctrine  of 

line  upon  the  highway  is   a  new  and  the  text  is  not  universally  recogniied. 

additional  burden  upon  the  fee  Co  which  In  Pierce  v.  Drew,  136  Mass.  75 ;  8  Am. 

It  was  not   contemplated  it  should  be  &  Eng.  Corp.  Cas.  3j ;  49  Am.  Rep.  7, 

subjected,  and  for  which  the  owner  is  it  was   held   that   Masiatknictis  Pub. 

entitled   to   additional    compensation."  Stats.,  ch.  109,  44  4,  13,  authorizing  the 

Board  of  Trade  Tel.  Co,  V.  Barnett,  107  construction   of   telegraph   lines   upon 

111.  507;  8  Am.&  Eng.  Corp.  Cas. Si  ;  47  highways,  did  not  provide  for  compen- 

Am.  Rep.  453.     See  Indianapolis,  etc.,  sation   to    abutting  owners;    tliat   the 

R.  Co.  -v.  Hartley,  67  111,   439;  16  Am.  statute  was  nevertheless  constitutional 

Rep.  614,  for  the  doctrine  of  the  court,  and  valid,  since  an  additional  servitude 

See   Strhrt  Railways,   vol,   33,    p.  was  not   Imposed    by  the   erection  of 

940,  where  similar  cases  are  discussed,  poles   and  wires    along   the   highway. 

In  Pacific  Postal  Tel.  Cable  Co.  v.  The  court  said  :  "  No  right  to  take  the 

Irvine,  49  Fed.  Rep.  1 1  j,  Ross,  J,,  said  :  private  property  of  the  owner  of  the  fee 

"  Where  the  fee  of  the  highway  is  vested  is  conferred  by  this  act;  all  that  is  given 

in  the  public,  there  can  be  no  valid  le-  is  the  right  to  use  land,  by  permission 

gal  objection  to  the  grant  by  the  public  of  the  municipal  authorities,  the  whole 

of  a  right  to  erect  such  poles  and  wires  beneficial  use  of  which  had  beeti  pre- 

without  regard  to  the  adjacent  property  viously  taken  from  the  owner  and  ap- 

holders ;  but  where,  as  here,   the  fee  of  propnated  to  the  public.     It  is  a  tempo- 

the  highway   remains  in  the  adjacent  rary  privilege  only  which  Is  conferred; 

owner,  and  only  its  use  for  purposes  of  no   right   Is    acquired    as    against   the 

Sublic  travel  has  been  granted,  I  think  owner  of  the  fee  by  its  enjoyment,  nor 
clear  that  every  use  of  the  highwav  is  any  legal  right  acquired  to  thecontio- 
not  in  the  line  ol'^such  travel  is  an  addi-  ual  enjoyment  of  the  privilege  or  any 
tional  burden,  for  which  the  proprietor  presumption  of  a  grant  raised  thereby. 
of  the  fee  is  entitled  to  additional  com-  Gray,  J.,  in  Boston  v.  Richardson,  13 
pensation,  and  which  cannot  be  con-  Allen  (Mass.)  160,  was  quoted:  "When 
stitutionally  taken  from  him  without  land,  onceduly  appropriated  to  a  public 
his  consent,  except  by  proceedings  reg-  use,  which  requires  the  occupation  of 
ularlv  instituted  and  prosecuted  ac-  Its  whole  surface,  is  applied  by  author- 
cording  to  the  law."  Ity  of  the  legislature  to  another  similar 
In  I  Dill,  on  Mun.  Corp.  (4th  ed,),  f  public  use,  no  new  claim  forcompensa- 
6gS,  a,  it  Is  said  :  "  The  author  considers  tion,  unless  expressly  provided  far,  can 
the  true  doctrine  to  be,  that  the  rights  be  sustained  by  the  owner  of  the  fee." 
of  the  abutter,  as  between  himself  and  See  Young  v.  Yarmouth,  9  Grar 
the  public,  are  substantially  the  same,  (Mass.)  386;  Chase  v.  Sutton  Mfg.  Co'., 
whether  the  fee  is  in  Hen  subject  to  the  4  Cush.  (Mass.)  167 ;  Com.  v.  Temple, 
public  use,  or  in  the  city  in  trust  for  14  Gray  (Mass.)  77.  Comfare  dissent- 
street  use  proper.  On  the  whole,  the  ing  opinion  of  C.  Allen,  J.,  concurred 
safer,  and  perhaps  sounder  view  is  that  in  by  W.  Allen,  I. :  "  There  Is  another 
such  a  use  of  the  street  or  highway  reason  for  holding  that  the  right  to 
(placing  a  telegraph  line  thereon)  at-  establish  electrical  lines  is  not  included 
tended,  as  it  may  be,  especially  in  cities,  in  the  laj'lng  out  of  a  highway.  When 
with  serious  damage  and  inconvenience  land  is  taken  for  a  highway,  the  paj' 
to  the  abutting  owner,  is  not  a  street  or  ment  of  damages  fs  to  l>e  made  hjr  the 
highway  use  proper,  and  hence  entitles  city  or  town  within  which  It  lies.  But 
the  owner  to  compensation  for  such  a  city  or  town  has  no  legal  right  to 
use  or  for  any  actual  injury  to  his  prop'  appropriate   money  for   the   establish- 
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and  to  damages  for  any  material  injury  to  easement  of  access  and 
passage  over  the  street.  Ownership  of  the  fee  of  the  soil  occupied 
does  not  affect  their  rights.* 

Where  the  company  has  acquired  no  right  to  occupy  the  street 
with  its  lines,  its  occupation  thereof  is  unlawful  and  amounts  to 
a  public  nuisance,  and  the  abutting  owners  may  have  an  injunction 
against  it  or  may  bring  an  ordinary  action  for  damages.* 

A  grant  of  a  right  of  way  along  a  street  confers  upon  a  tele- 
graph  company  no  right  to  trespass  upon  private  property  abut- 
ting thereon,  to  cut  limbs  of  trees  projecting  over  the  sidewalk,* 

ment  of  a  line  of  telegraph  for  the  gen-  Stkebt  Railways,  vol.  33,  p.  940; 

eral  public  uec."  Keasbev  on  Electric  Wires,  pp.  63,  84, 

See,   as   upholding    the   doctrine   of  91  ;  ij  New  Jersey  L,  Jour.  133  (article 

the   Maisackusetu   court,  Julia   Bldg.  hj  Mr.  Randolph). 

Assoc.  V.  Bell  Teleph.  Co.,  38  Mo.  358;  S.  Bamedy    of    AtonttUif    Ownar.  — 

(7  Am.  Rep.  398;  Gajt/.  Mutual  Union  Broome  t.  New  York.etc,  Teleph.  Co., 

Tel.  Co.,  ij  Mo.  App.  491 ;  State  v.  St.  41  N.  J.   Eq.  141  (injunction  granted; ; 

Louts,  etc.,  R.  Co.,  86  Mo.  j8S;  Irwin  Western   Union  Tel.  Co.  i/.  Williams, 

V.  Great  Southern  Teleph.  Co.,  37  La.  86  Va.  696;  30  Am.  &  Eng.  Corp.  Caa. 

Ann.  63;    Hewett  v.   Western   Union  ^64;   19  Am.  St.  Rep.  908  (ejectment); 

Tel.   Co.,  4  Mackey   (D.   C.)   434;  16  Board  of  Trade  Tel.  Co.  v.  Barnett,  107 

Am.  &   Eng.  Corp.  Cas.   276;  54  Am.  III.  507;  47  Am.    Rep.  453;  8  Am.  S 

Rep.  384  (in  this  case  the  fee  of  the  Eng.  Corp.  Cas.  8t. 

street  was  not  in  the  abutting  owner).  A  company,  acting  on  the  assumption 

See  also  dissenting  opinion  of  Lewis,  that  it  had  the  legal  right,  constructed 

C.J.,concurred  in  by  Richardson,  J., in  its  line  on  the  highway  without  asking 

Western   Union  Tel.  Co.  v.  Williams,  or  obtaining   the   consent  of  abutting 

S6Va.  696;  30  Am.  &  Eng.  Corp.  Cas.  owners,  or   seeking    to    acquire    their 

573;    19  Am.  St.   Rep.  900;  also   the  rights  by  negotiation  or  condemnation. 

argument   of    Robert   Siilee,   Esq.,  an  Such  abutting  owners  are  not  estopped 

attorney  in  this  last  named  case.  to  maintain  their  action  on  the  ground 

Waaann  of  SamacH. — The   measure  of  acquiescence.     BlashReld  v.  Empire 

of  damages  to  the  abutting  owner  la  the  State  Teleph.,  etc.,  Co.  (Supreme  Ct.), 

extent  to  which  the  rental  and  salable  iS   N.   Y.   Supp.   150;    Abendroth  v. 

value  of  the  property  has  been  dimin-  Manhattan   R.   Co.,    izi    N.  Y.   i;  19 

ished,  or  the  difference  in  the  value  of  Am,  St.  Rep.  461. 

the  property  before  and  after  the  con-  As  a  rule,  however,  the   courts   are 

ttruction  of  the  line.     Chesapeake,  etc.,  slow  to  compel  the  removal  of  a  public 

Teleph.  Co.  r.  Mackenzie,  74  Md.  36;  work  or  the  suspension  of  its  operation. 

38  Am.  St.  Rep.  117.     See  Erie  Tel.,  If  an  injunction  is  granted   at  all,  it  is 

etc.,  Co.  IT.  Kennedy,  80  Tex.  71.  usually  conditioned   to  be  inoperative 

'  1.   Chesapeake,  etc.,  Teleph.  Co.  ;'.  provided   the   company  makes   proper 

Msu:kenzie,  74  Md.  36;  z8  Am.  St.  Rep.  compensHtion  within  a  reasonable  time, 

aa?;  Stowers  v.  Postal  Tel.  Cable  Co.,  See   Street    Railways,   vol.   33,   p. 

68   Miss.   i;59;  35  Am.   &   Eng.  Corp.  940.     Injunctions  of  this  character  con- 

Cas.  9;  34  Am.  St.  Rep,  390;  McQuaid  stitute  the  remedy  uniformly  granted 

i».  Portland,  etc.,   R.   Co.,  18  Oregon  in  Ne-ai  Tork  against  the  elevated  rail- 

337  ;  40  Am.  &  Eng.  R.  Cas.  308;  Tlf-  way  companies. 

fany  v.  U.  S.  Illuminating  Co.,  67  How.  a.  LUbUlty   for  OntUnB  TnM  Om- 

Pr.  (N.  Y.  Super.  Ct.)  73;  Theobold  v.  huflitf  BldOTrfcllt.— M e m p h  1  s   Bell 

Louisville,  etc.,  R.  Co.,  66  Miss.  1S8;  Teleph.  Co.,  v.  Hunt,  16  Lea  (Tenn.) 

S"  Am,  &  Eng,  R.  Cas,  461;  Gay  v.  456;    57   Am.  Rep.  lyj.     In  Tissot  v. 

utual  Union  Tel.  Co.,  la  Mo.  App.  Great   Southern  Teleph.,  etc.,  Co.,  39 

485;  43  Am.  SL  Rep.  564;  Schurmeier  La,  Ann.996;  ai  Am.  &  Eng.  Corp.Cai. 

*.  St.  Paul,  etc.,  R.  Co.,  10  Minn.  82 ;  53;  4  Am.  St.  Rep.  348,  it  was  held  that 

88  Am.  Dec.  59;  7  Wall.  (U.  S.)  373;  removalof treesoverhangingasidewalk 

McLain  v.  Brush  Electric  Light  Co.,  9  was  unnecessary,  and  that  the  company 

Cine.  L.  Bull.  6;;  Forsythe   v.  Balti-  must  aniwer  in  damage*  for  the  Iretpasa. 

more,  etc.,  Tel.  Co.,  la  Mo.  App.  494;  See  also  Clay  v.  Postal  Tel.  Co.,  70 
766 
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or  so  to  place  its  poles  as  to  incommode  or  injure  the  public  in 
its  use  of  the  street ;'  and  the  company  is  liable  in  damages  for 
such  trespasses. 

Where  a  telephone  or  telegraph  company  occupies  private 
property  with  its  poles  and  wires,  there  can  be  no  question  as  to 
the  landowner's  right  to  compensation.  The  right  to  such  occu- 
pation can  only  be  acquired  by  contract  with  the  landowner,  or 
by  condemnation  proceedings.*  It  has  been  held  that  a  land- 
owner is  entitled  to  compensation,  where  the  wires  extend  over 
his  land,  though  there  is  no  actual  occupation  of  the  soil.' 

b.  On  Railroad  Right  of  Way.— The  construction  of  a 
telegraph  line  on  a  railroad  company's  right  of  way,  imposes  an 
additional  burden  upon  the  land  covered  by  it,  for  which  the 
original  owner  of  the  land,  if  he  retains  the  fee,  may  recover  com- 
pensation,* There  is  an  exception  to  this  rule,  however,  where 
the  line  is  constructed  by  the  railroad  company  in  good  faith, 
for  its  own  use,  and  is  shown  to  be  reasonably  necessary  for  the 
proper  operation  of  the  road.' 

A  telegraph  line  is  also  regarded  as  subjecting  the  easement  of 
the  railroad  company  to  an  additional  servitude,  for  which  the 
company  is  entitled  to  compensation,  under  the  constitutional 
provisions  against  the  taking  of  private  property.*     There  is  no 

MlM.  406;  Board  of  Trade  Tel.  Co.  v.  S.  American    Teleph.,   etc.,    Co.   v. 

Bamett,    107   III.  J07 ;   S  Am.  &  Eng.  Pearcc,  71  Md.  53s;   iS  Am.  St.  Rep. 

Corp.  Cai.  79;  47  Am.  Rep.  453.  317;  Western   UnioD  Tel.  Co.  v.  Rich, 

I.  Unit  not  bLomnbamrMt.— But  the  19  Kan.  517;  37  Am.  Rep.  159. 

company  cannot  be  required  so  to  lo-  In  Taggart  v.  Newport  St.   R,  Co., 

cate  its  polee  as  to  provide  against  all  16  R.  I.  6S8;  43   Am.  &  Eng.  R.  Cas. 

poBslble  injuries  that  might  happen  un-  314,  the  court,  by  Durfee,  Jt  said  ;  "It 

der  extraordlnarj'  circumstanceB.   Shef-  has   been   held,  for  reasons  which  we 

field  1!.  Central  Union  Teleph.  Co.,  36  consider  irrefragable,  that  a  telegraph 

Fed.  Rep.  164.  line  erected    by    a    railroad   company 

1.  See  Eminent  Domain,  vol.  6,  p.  within  its  location,  Tor  the  purposes  of 

563.  its  railroad,  to  Increase  the  safetj  and 

8.  See  aS  Am.  Law.  Reg.  69;  Pollock  efficiency  thereof,  does   not   constitute 

on  Torts,  181 ;  3  Blackstone's  Com.,  17;  an  additional  servitude,  but  is  only  ale- 

3  Minor's  Insts.  (3d  ed.J,  p.  4.     It  may  gitimate   development  of  the  easement 

be  questioned,  however,  whether  courts  originally    acquired.     Western    Union 

would  recogniie  such  an  injury.     See  Tel.  Co.  v.  Rich,  19  Kan.  517;   aj  Am. 

Roake  v.  American  Teleph.,  etc.,  Co.,  Rep,  159." 

41  N.  J.  Eq.  35 !  II  Am.  &  Eng.  Corp.  8.  Southwestern  R.  Co.  f.  Southern, 

'           ■  ■  ■                 -      ■■  'ji.,  Tel.  Co.,  46  Ga.  43:   13  Am.  Rep. 
Jj ;  Atlantic,  etc.,  Tel.  Co.  v.  Chicago, 

curai.  etc.,  R.  Co.,  6  Diss.  (U.  S.)  158;   We«t- 

4.  Comventatlon  to  Ovnac  of  Fm.—  em  Union  Tel.  Co.  v.  Atlantic,  etc., 
American  Teleph.,  etc.,  Co.  v.  Pearce,  Tel.  Co.,  7  Biss.  { Lf.  S.)  367;  Louisville, 
71  Md.  535;  38  Am.  St.  Rep.  337;  At-  etc.,  R.  Co.  v.  Postal  Tel.  Cable  Co., 
lantlc,  etc.,  Tel.  Co.  v.  Chicago,  etc.,  R.  6S  Miss.  806.  See  also  Baltimore,  etc, 
Co.,  6  Biss.  (U.  S.)  158;  Western  Tel.  Co.  t.  Morgan's,  etc.,  Louisiana  R., 
UnlonTel.  Co.  Ti.  American  Union  Tel.  etc.,  Co.,  37  La.  Ann.  883;  South  Euro- 
Co.,  9  Biss.  (U.  S.)  73;  Pensacola  Tel.  pean,  etc.,  R.  Co.  v.  European  Electric 
Co.  V.  Western  Union  Tel.  Co.,  96  U.  Tel.  Co.,  9  Exch.  363  (right  of  tele- 
S.  I;  New  Orleans,  etc.,  R.  Co.  f.  graph  company  lo  cross  a  railroad  with 
South,  etc.,  Tel.  Con53  Ala.iii;  Keos-  Us  lines). 

bey  on  Electric  Wires,  p.  137.  The  provision  of  the  Virginia  Code 
756 
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rule  of  law  to  prevent  a  telegraph  company  from  acquiring,  by- 
contract  with  a  railroad  company,^  a  right  of  way  over  the  land 
covered  by  the  railroad's  right  of  way,  though  it  cannot  contract 
for  an  exclusive  right.  Such  exclusive  rights  arc  not  favored  in 
law ;  and,  moreover,  the  railroad  companies,  having  usually  noth- 
ing more  than  a  mere  easement  in  the  land  covered  by  their  right 
of  way,  have  no  power  to  grant  exclusive  privileges  as  to  it.* 

(1887),^  1287,  providing  that  telegrBph  331;    Western   Tel.   Co.  f.  Baltimore, 

companies   may   construct  their    lines  etc.,  R.  Co.,  69  Md.  211. 

"along  and  parallel  to  any  of  the  rail-  So  a  license  by  a  railroad  company  to 

roads  of  the  state,"  does  not  RuthoHic  maintain  a  telegraph  line  alongits  road, 

the  condemnation  of  a  right  of  way  by  so  long  as  the  licensee  existed  as  a  tet- 

a  telegraph   company  along  and  upon  egraph  company,  expires  with  explra- 

the  right  of  way  of  a  railroad  company,  tion  of  the  telegraph  patenti  held  \>j 

Postal  Tel.  Cable  Co.   v.  Norfolk,  etc.,  the  ticeosee;  its  reincorporation   doei 

R.   Co..   8S   Va.   930;  39  Am.  &  Eng.  not  aflect  the  case.  Western  Union  Tel. 

Corp.  Cbb,  533.     See  also  Laws  Neiv  Co.  i'.  Baltimore,  etc.,  R.  Co.,  30  Fed. 

I'ork   iSjj^  ch.   471,   ^  3;    New  York  Rpp.571;  5  Am.  &  Eng.Corp.  Cas.  as3. 

City,  etc.,  R.  Co.  v.  Central  Union  Tel.  See  also  Western  Tel.  Co.  v.  Baltimore, 

Co.,  31  Hun  {N,  Y.)  261.  etc.,  R.  Co.,  &9  Md.  an. 

In   Aft'siiiiiffii, -whenever  any  tele-  S.  BxelnilT*  Blsbt  OMmot  b*  Aovnlrtd. 

graph   company   secures   the   right   to  — Western   Union   Tel.   Co.   v.   Balti- 

1  its  line  upon  a  railroad  com-  more,  etc.,  Tel.  Co.,  19   Fed.  Rep.  660; 

■■     '           -    hall  he  the  duty  32  Fed.  Rep.  133;  8  Am.  &  Eng.  Corp. 

c  and  transport  Cas.  99  (construing  Rev.  Stat.   Texat, 

such  material,  construction   cars,  etc.,  art.  624) ;   Western  Union  Tel.  Co.  v. 

as  is  necessary  in  constructing  the  hne,  American  Union  Tel.  Co.,  65  Ga.  160; 

and  to  distribute  the  material  along  the  38  Am.  Rep.  7S1 ;  Baltimore,  etc.,  Tel. 

road  as  the  telegraph  company  may  di-  Co.  f.  Morgan's  Louisiana,  etc.,  R.  etc., 

rect,"upon   such  terms  and  conditions  Co.,  37  La.   Ann.  SS3 ;   Pensacola  Tel. 

asmay  be  reasonable  and  just."     Laws  Co.  v.  Western  Union  Tel. Co.,  3  Woods 

t>l  Mississippi  (1S90),  ch.  63,  p.  73.  (U.  S.)  643;  96  U.  S.  i  {grant  of  exclu- 

Oontraet  aatoDM  of  Win. — In  West-  siverightgivenbyleEislature  held  void); 
ern  Union  Tel.  Co.  v.  Western,  etc.,  R.  Pacific  PosUl  Tel.  Cable  Co.  v.  West- 
Co.,  91  U.  S.  383,  the  telegraph  com-  ern  Union  Tel.  Co.,  50  Fed.  Rep.  493; 
paay  contracted  with  a  railroad  corpo-  Keasbey  on  Electric  Wires,  p.  135.  See 
ration  to  put  up  a  special  wire  for  the  also  Southwestern  R.  Co.  -o.  South- 
exclusive  use  of  the  railroad,  and  to  em,  etc.,  Tel.  Co.,  46  Ga.  43;  13 
connect  it  with  all  the  offices  along  the  Am.  Rep.  585;  New  Orleans,  etc.,  R. 
route.  It  was  held  that  this  contract  Co.  v.  Southern,  etc.,  Tel.  Co.,  53  Ala. 
did  not  amount  to  a  sale  of  the  wire  to  311 ;  Western  Union  Tel.  Co.  v.  Bur- 
the  railroad  company,  and  a  lessee  of  lington,  etc.,  R.  Co.,  11  Fed.  Rep.  i;  3, 
the  road  would  have  no  right  to  the  McCrary  (U.  S.)  130. 
wire  other  than  to  use  it  in  Its  tele-  Under  U.  S.  Rev.  St.,  4  5363,  a  rail- 
graphic  service.  road  cannot  grant  to  a  telegraph  com- 

1.  Sight  of  TA7  AoqnlTad  br  Oontntet.  pany  the  sole  right  to  construct  a  line 

— The  right  of  a  telegraph  company  to  over  Its  right  of  way,  so  as  to  exclude 

—  — ..^  1^^  Ij^^  along  the  right  of  way  other  companies  whose  lines  would  not 


oTarailroad  company,  undera  contract  interfere  with   those  of  the  first  c 

whereby,  upon  dissolution  or  dlscontin-  pany.      Western   Union    Tel.    Co.    *. 

uance  of  operations   by  the  telegraph  American   Union  Tel.  Co.,  9  Bias.  (U. 

company,  the  railroad  company  became  5.)  73. 

entitled   to  the   property.  Is   lost  by  a         A  railroad  company,  maintaining  tel- 

surrender  of  its   charter   by  the   tele-  egraph   wires,  granted   to   a   telegraph 

graph  company,  just  prior  to  its  expira-  company  the  right  to  place  a  wire  on 

tion,  and  its  reincorporation  under  a  the  poles  of  the  railroad  company,  and 

subsequent  statute,  although  such  stat-  to  establish  stations  and  to  do  budoes* 

ute   provides   that   the    new   company  with  points  olf  the   road,  the  railroad 

•hall  take  all  the  property  of  the  ola.  company  reserving  to  itself  the  right  to 

Latrobe  t>.  Western  Tet.  Co.,  74  Md.  the  local  business.  /fe/<f,  that  the  right 
757 
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c.  Federal  and  State  Grants  of  Right  of  Way, — By  the 
statutes  of  thcUnited States,  a.  right  of  way  over  the  public  lands  and 
the  military  and  post  roads  of  the  United  Stales,  is  granted  to  all 
telegraph  companies  complying  with  certain  conditions.*  This  stat- 
ute was  enacted  under  the  congressional  power  of  control  over  inter- 
granted  'WBB  not  excluiive,  and  that  the  5363-68),  a  state  cannot  grant  to  a  tele- 
railroad  could  put  up  and  maintain  an-  graph  companj  exclusive  rights  In  the 
other  wire  for  its  own  use  or  for  the  use  right  of  way  of  any  railroad  within  the 
of  a  third  party.  Marietta,  etc.,  R.  Co.  state.  "  The  statute  amounts  to  ■  pro- 
V.  Western  Union  Tel.  Co.,  38  Ohio  St.  hibitlon  of  all  state  monopoliea  in  this 
34;  10  Am.  &  Eng.  R.  Cas.  387,  particular."      Penaacola    Tel.    Co.    v. 

Compare  Calilornia,  etc.,  Tel.  Co.  v.  Western  Union  Tel.  Co.^  96   U.  S.  1, 

Alta  Tel.  Co.,  il  Cal.  398,  holding  the  aff'gl  Woods  (U.S.) 643. 

California  act  granting  to  one  com-  1.  Cnlted  State*  SUtnte  AnUunWac 

pany  an   exclusive   privilege    between  OcanpaHos  of  Foal  Roada  by  Talagrvdi 

certain  points,  to  be  constitutional  and  Unea.— U.  S.  Rev.  Stat.,  %%  5163-J36S; 

valid.  14  U.  S.  Stat,   at  L«rge,  »l;   Act  of 

AntHorltUa  Coatr*.  — See  Canadian  July  24,  1S66. 
Pac.  R.  Co.  v.  Western  Union  Tel.  Co.,  Any  telegraph  companjr  organfted 
i^  Sup,  Ct.  Can.  151 ;  33  Am.  &  Eng.  under  the  laws  of  any  state,  shall  have 
Corp.  Cas.  i.  It  was  held  on  appeal  the  right  to  construct,  maintain  and 
that  the  agreement  made  In  1869,  he-  operate  telegraph  lines  over  any  part 
tween  the  W.  U.  Tel.  Co.  and  the  E.  &  of  the  public  domain,  over  and  along 
N.  R.Co.,isbindIngon  the  present  own-  any  of  the  military  or  post  roads  of  the 
ersof  the  road-that  the  contract  with  the  United  Siaiei,and  under  or  across  any 
W.  U.  Tel  Co.  was  consistent  with  the  of  its  navigable  streams  or  waters;  pro- 
purposes  of  its  Incorporation  and  not  vided  such  lines  are  not  so  placed  as  lo 
prohibited  by  its  charter  or  by  local  obstruct  navigation,  or  interfere  with 
laws;  itsrighttoenterlntosuchacontract  the  proper  use  of  the  military  or  post 
and  to  carry  on  the  business  provided  roads.  V.  S.  Rev.  Stat.,  4  5363. 
for  thereby  is  a  right  recognized  by  the  Any  such  company  may  take  from 
comity  of  nations,  and  that  the  exclu-  the  public  lands  through  which  its  line 
tlve  right  granted  to  the  W.  U.  Tel.  passes,  the  necessary  stone,  timber  and 
Co.  does  not  void  the  contract  as  be-  other  material  for  its  poles,  stations  or 
ing  against  public  policy,  nor  as  being  other  needful  uses  in  constructing  its 
a  contract  in  restraint  oi^  trade.  Cana-  line,  and  may  preEmpt  such  portion  of 
dian  Pac.  R.  Co.  v.  Western  Union  the  unoccupied  public  land  at  maybe 
Tel.  Co.,  17  Sup.  Ct.  Can.  151;  33  Am.  necessary  for  its  ttationa,  not  exceeding 
ft  Eng.  Corp.  Cas.  i.  forty  acres  for  each  station;  such  sta- 

So  a  contract  by  a  railroad  company  lions  to  be  not  within  fifteen  miles  of 

with  a  telegraph  company  for  exclusive  each  other.     U.  S.  Rev,  Stat,  4  5164. 

rights  in  favor  of  the  latter,  is  not  void  The  rights  and  privileges  granted  by 

ao  far  as  it  excludes  other  competitors  the  act  of  July  34,  1866,  are  not  to  be 

from  the  line  of   poles  occupied  by  the  transferred   "  by  any   company  acting 

telegraph   company.     Western   Union  thereunder  to  any   other  corporation, 

Tel.  Co.  11.  Chicago,  etc.,  R.  Co.,  86  111.  association   or   person."      U.    S.   Rev. 


Rigkis  a»d  Franekin . 
n  Union  Tel.  Co.  i'.  Atlan-        Telegrams   between  the   several  de- 

.,  Tel.  Co.,  7  BisB.  (U.  S.)  367,  a  partments  of  the  government  and  their 

ct  between  a   railroad  company  oHjcers  and  agents  are  to  have  priority 

and  a  telegraph  company  binding  the  over  alt  other  buslneiaof  such  lines,  at 

former   not   to  construct  or   allow   to  such  rates  as  the    postmaster  general 

be  constructed  another   telegraph  line  shall  annually  fix.     And  no  part  of  the 

along  and  upon  its  right  of  way.  Is  not  appropriation   for  the   several  depart- 

vold  aa  against  public  policy.  ments  of  the  government  shall  be  pkM 

nu«  Oumet  Anthorlia  tbwit  ef  Bx-  to   any   company   refusing  to  comply 

olitilva  PrlvaavM.— In  view  of  the  Act  with  this   section.   U.  S.  Rev.   Stat..  4 

of    Congress,    hereafter    referred     to  ^366;  U.  S.  ti.   Union  Pac.  R.  Co.,  45 

In  the  next  note   Rev.  Stat.  U.  S.,^  Fed.  Rep.  331. 
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state  commerce,  and  there  is  no  question  as  to  its  constitutionality. 
It  supersedes  alt  conflicting  state  legislation  on  the  same  subject.* 
It  does  not,  however,  authorize  telegraph  companies  which  come 
within  its  terms  to  occupy  a  railroad  company's  right  of  way 
without  compensation,  but  grants  all  privileges  subject  to  the 
prior  rights  of  other  companies.*  It  prevents  the  exclusive  use 
of  any  railroad  company's  right  of  way  by  a  single  telegraph  com- 
pany.* A  company  acquires  no  right  to  any  of  the  privileges 
conferred  by  this  statute  until  it  has  filed  with  the  postmaster- 
general  its  written  acceptance  of  all  the  conditions  contained 
therein.^  Statutes  granting  a  rig^t  of  way  to  telegraph  companies 

The  Unilid  Slalti  may,  for  postal,  may  conitruct  their  lines  thereon  n<th- 

militarjr  or  other  purpose*,  purchase  all  out  compensation  to  abutting  owner*. 

the  telegraph  lines  and  other  property  Hewett  v.  Western   Union  Tel.  Co,  4 

of  such  companies,  at  an  appraised  vaiue  Mackey  (D.  C.)  434;    16   Atn.  &  Eag. 

to  be  aicertBined  by  five  competent,  dis-  Corp.  Cas.  376. 

Interetted  persons,  two  to  be  chosen  by  I.  "  We  cannot  suppose  it  was  the  in- 

the  postmaster-general,  two  by  the  com-  tention  of  Congress  by  these  enactments, 

pany,  and  one  by  these  four.  U.  S.  Rev.  even  if  it  had  the  power  to  do  so,  to  put 

Stat,  ^  5267.  the  right  of  way  of  every  railroad  com- 

Before  any  telegraph  company  exer-  pany  in  the  country  at  the  mercy  of  Ihe 

ciaes  any  of  the  powers  and  privilege*  telegraph    companies,   and    allow    the 

conferred,  it  shall  file  its  written  accept-  tatter  to  use  them  for  the  construction 

ance  with  the  postm  aster -gen  erBl,"of  the  of  their  lines,  without  making  compen- 

restrictions  and   obligations  required."  sation  to   any    one    therefor.     Such   a 

U-  S.  Rev.  Stat.,  $  5168.  construction  was  wholly  repudiated  by 

Whenever  any  telegraph  company,  Judge  Dnimmond  in  the  case  of  Atlan- 
after  having  tiled  its  written  acceptance  tic,  etc.,  Tel.  Co,  v.  Chicago,  etc.,  R.Co, 
(provided  in  ij  5268),  ihat]  refuse  or  neg-  6  Blis.  (U.  S.)  15S,  and  by  judge  Har- 
lect  to  transmit  any  proper  mesaages  of-  Ian  in  Western  Union  Tei.  Co.  11. 
fered  by  the  government,  or  its  officers  American  Union  Tel.  Co.,  9  Bias.  (U. 
or  agents,  concerning  governmental  af-  S.)  71.  In  the  latter  case  it  is  express- 
fairs,  the  meteorological  observations,  ly  said  that  under  this  act,  telegraph 
etc.,  It  shall  be  liable  to  a  penalty  of  not  companies  must  obtain  the  consent  of 
less  than  one  hundred  dollars,  and  not  the  owners  of  the  right  of  way,  or  con- 
morethanone  thousand  doltarsiforeach  d em n  the  same  for  telegraph  purposes 
such  refusal  or  neglect ;  such  penalty  and  make  compensation  therefor." 
to  be  recovered  by  an  action  at  law  in  American  Teleph.,  etc.,  Co.  v.  Pearce, 
any  federal  district  court.  U,  S.  Rev,  71  Md.  535;  aS  Am.  St.  Rep.  aa?.  See 
SUt.,  I)  5369;  19  U.  S.  SUt.  at  L.  also  Fensacola  Tel.  Co.  11.  Western 
333,353.  Union  Tel.   Co,   96   U,   S.   i,   af'gl 

By  another  statute,  all  railroad*  in  the  Woods  (U.  S.)  643;  Southwestern  R. 
country  are  declared  to  be  post  roads.  Co.  v.  Southern,  etc.,  Tel.  Co.,  46  Ga. 
U.S. Rev, Stat., 43964;  Postal  Laws,  43;  12  Am.  Rep.  585. 
"  vol.  18,  p.  865.  And  being  a  "post  B.  The  legislature  of  ^/uriVa  granted 
road,"  a  railroad  cannot  grant  to  any  an  exclusive  right  to  a  certain  company 
telegraph  company  an  exclusive  right  to  construct  its  tine  along  the  right  of 
of  way.  Western  Union  Tel.  Co.  i>.  way  of  a  railroad.  It  was  held,  how- 
Baltimore,  etc.,  R.  Co.,  19  Fed.  Rep.660.  ever,  that  such  a  grant  was  in  conflict 

1.  Pensacola  Tel.   Co.    v.    Western  with  the  act  of  Congress  which  was  spe- 

Unton  Tel.  Co.,  1  Woods  (U.  S.)  643;  cially  intended  to  secure  to  all  compa- 

»,,._.-.■   r.         ..T              ..   r.|  -j.^]^  jjj^^   equal    privileges  and   to   prevent 

monopolies,  and  that  it  could  not  stand. 

Pensacola  Tel.  Co.  -a.  Western  Union 

.     .„  Tel.  Co.,  96U.  S.  i.oy'f  1  WoodsCU. 

BtTMti  of  IHitrlet  of  Oolniinda.— The  S.)  643. 

streets  of  \ht  DUlricl  of  Columbia  are  4.  U.  S.  Rev.  Stat.,  4  5168.     There- 

"  post  roads,"  within  tne  meaning  of  fore  a  telegraph  company  has  no  right 

the  statute,    and  telegraph  companies  to  carry  it*  line  over  a  bridge  across  a 


o.,  s  Nev 
n  Tel.  Co 
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under  certain  conditions  and  restrictions,  exist  in  all  of  the  states.* 
A  state  may  grant  to  one  company  exclusive  privileges  between 
certain  points,  but  such  a  grant  must  be  held  subject  to  prior 
acquired  rights  of  other  companies.' 

d.  In  General.  —  The  rules  of  law  applicable  to  a  railroad 
company's  right  of  way  apply  in  general  to  telegraph  companies, 
subject,  however,  to  the  modifications  which  the  di^erences  in  the 
structures  demand,*  In  several  jurisdictions  statutes  exist  which 
require  the  company  to  make  an  effort  to  contract  with  the  land- 
owner for  a  right  of  way  before  resorting  to  condemnation  pro- 
ceedings. In  such  cases,  the  company  may  condemn  a  right  of 
way  if,  after  having  made  a  proposition  to  the  landowner,  it  Has 

navigable  river  until  ft  has  filed  the  ac-  a.  California,  etc,  Te!.  Co.  -o.  AM* 

ceptance.     Chicago,  etc.,  Bridge  Co.  v.  Tel.  Co.,  la  Cal.  398. 

Pacific  Mut.  Tet.  Co.,  36  Kan. 113;   16  S.  See  generallj' Eminbkt  Domain, 

Atn.  &  Eng.  Corp.  Cas.  371.  vol.  6,  p.  jog;  Railroads,  vol.  19,  p. 

1.  Btat*  BtatntM. — See  Geargia  AcXi  839  et  seq.;  Strekt  Railways,  vol. 

of  1886-7,  P'  '"  (no!  affected  hj  Acta  33,  p.  940;  State  v.  Central  New  Jcrwy 

of  i888-9,pp.  141,175);  VireiaiaCoAt  Teleph.  Co.,  53  N, J.  U 341;  35Am.i 

(1887),   \   1287;   Laws  of  Missisiiffi  Eng.   Corp.   Caa.   1;    Winter  -o.  New 


a, 


(i89o),ch,  63,  p.  71;   Western    Union  York,   etc^  Teleph,   Co,  51   N.  J.  I^ 
Tel.  Co.  v.  Cooledge,86Ga.  104.              '83;  aj   Am.   &   Eng.   Corp.  Caa.  497; 

Under  Missouri  Rev.  St.,  }  879,  tele-  Lockie  v.  Mutual  Union  Tel.  Co.,  103. 

phone  companlea  may  place  their  poles  III.  401. 

along  city  atreels.  aubject  to  regulation  The  company's  petition  for  the  aasesc- 

""T  ordinance   as   to   the   location   and  ment  of  damages  under  tlie  ATnu  T^r- 

nd  of  posts,  piers  and  abutments,  and  sey  act,  must  Indicate  the  slie  of  the 

the  height  of  the  wires.     And  if  a  city  poles  to  be  erected,  and  the  poaitiona  in 

board  of  public  improvements  attempts  which  they  will  be  placed.     Broome  1^. 

to  interfere,  it  will  be  coerced  by  man-  New  York,  etc.,  Teleph.  COt  49  N.  J. 

damtis.     State  I'.  Flad,  33  Mo.  App.  185.  L.  634.     Under  the  same  act  interesU- 

There  being  serious  doubt  as  to  tbe  in  several  pieces  of  land  )>elonglng  to- 
valid  ity  of  a  eta  tule  (N.  Y.  Acta  of  1887,  different  owners  may  be  condemned  in 
ch.  7[6), in  thalit  permits  thetelegraph  one  procedure.  Slate  w.  Central  New- 
company  to  be  deprived  of  its  right  to  Jersey  Teleph.  Co.,  53  N.  J.  L.  341 ;  3J 
maintain  its  wires  on  the  structures  of  Am.  &  Eng.  Corp.  Cas.  i. 
an  elevated  railroad,  which  Is  a  post  Craaaliig  Havlsabls  Vlit«is. — Before^ 
road,  an  Injunction  against  any  inter-  telegraph  company  can  secure,  by  con- 
ference with  the  wires  thereon,  should  dctnnation  _or  otherwise,  the  right  to- 
be  granted  until  the  question  can  be  construct  its  line  acrosa  navigable  wa- 
passed  on  by  the  court  of  last  resort,  the  lers,  under  U.  S.  Rev.  Stat.,  ^  S»63-*8. 
maintenance  of  wires  thereon  not  l>e-  it  must  tile  with  the  postmasler-gener«l 
)ng  attended  with  any  public  Inconven-  ita  written  acceptance  of  the  obliga- 
ience.  Western  Union  Tel.  Co.  v.  New  tions  imposed  by  that  statute.  Chicago* 
York,  38  Fed.  Rep.  552.  etc.,  Bridge  Co.   v.   PactGc   MuL  Tel. 

The  Vi>fiii("a  statute  (Code  of  1887,  Co.,  36  Kan.  113;  16  Am.  &  Eng.  Corp. 

45  1187-90),  authorizing  the  construe-  Cas.  371.     And  in  constructing  the  line 

tlon  of  telegraph  Itnea  along  any  of  the  along   a  bridge  over  navigable  water, 

state  or  county  roads,  does  not  author-  the  company   may  not   interfere  with 

lie  the  occupation  of  a  highway,  with-  the  opening  of  the  draw  span  of  the 

out  compensation  to  owners  of  abutting  bridge,  or  otherwise  olutruct  navig*- 

property  who  retain  the  fee  of  the  soil.  tlon.    Pacific  Mut.  Tel. Co.  v.  Chicago, 

Western   Union  Tel.  Co.  v.  Williams,  etc..  Bridge  Co.,  36  Kan.  1 13;  16  Am. 

86  Va.  696;  30  Am.  &  Eng.  Corp.  Cas.  &  Eng.  Corp.  Cas.  z68.     See  also  Citjr 

a;   tg  Am.   St.   Rep.  908.     Sec  also  of  Richmond,  43   Fed.  Rep.  85,  where- 

ital  Tel.  Cable  Co.  v.  Norfolk,  etc.,  the  telegraph  company,  having  laid  its 

R,Co.,88  Va.92o;39  Am.&Eng.Corp.  line  along  the  bottom  of  a  nav^ble 

C««.  533.  river,  was  held  liable  for  injuries  cawed. 
760 
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waited  a  reasonable  time  without  receiving  a  reply.'  The  judg< 
ment  obtained  by  a  telegraph  company,  through  commissioners 
appointed  to  fix  the  compensation  to  a  railroad  company  upon 
whose  right  of  way  the  telegraph  line  is  to  be  constructed,  is  not 
necessarily  final.'  A  telegraph  company,  by  condemnation  pro- 
ceedings for  a  right  of  way,  does  not  acquire  the  tee  of  the  soil. 
It  can  use  the  land  only  to  erect  and  maintain  in  repair  its  tele- 
graph poles  and  wires  thereon.' 

8.  liability  for  Injoriw  Canwd  b;  Improper  ConitmotioiL — A  tele- 
graph or  telephone  company  must  exercise  proper  care  to  prevent 
injury  to  persons  using  the  street.  It  is  responsible  for  all  injuries 
which  result  as  a  consequence  of  an  improper  construction  or  main- 
tenance.^   It  is  not  liable,  however,  when  the  proximate  cause  of 

to    vesiels   bjr    having    thetr   anchors  Electric  Light,  etc,  Co.,  43  La.  Ann. 

caught  In  it.  395;  WiUoni*.  Great  Southern  Tcleph., 

1.  LouIiTille,  etc  R.  Co.  v.  Poatal  etc.,Co.,4i  La.  Ann.  10411  United  Elec- 

Tel.  Cable  Co.,  68  Mlsa.  S06.  trie  R.  Co.  v.  Shelton,  89  Tenn.  433; 

t.  PoaUi  Tel.  Cable  Co.  v.  Nornralk,  Pennsylvania  Teleph.  Co.  v.   Varnan 

etc,  R.Co.,B7  Va.349;  Loui«ville,  etc..  (Pa.  1888),  15  Atl.  Rep.  6^4. 

R.   Co.  V.  Postal   Tei.   Cable   Co.,  68  The  fact  that  a  telegraph  line  cross- 

Hiis.  806.  ine  a  highway  Ib  allowed  to  iwlng  down 

S,  Lockie  -v.  Mutual  Union  Tel.  Co.,  so  low  ai  to  obatruct  ordinary  travel,  i* 

103  lil.  401  (strip  of  land  half  a  rod  in  some  evidence  of  negligence  on  Ihe  part 

width  not  too  much).  of  the  telegraph  company,  and,  in  the 

The  original  owner  is  therefore  not  absence  ot^anything  to  explain  It,  will 

deprived  of  his  use  of  the  land  except  In  warrant    a   verdict    against   them   for 

so  far  as  such  use  is  inconsistent  with  damages  for  Injuries  sustained  by  one 

the  rights  of  the  company ;   nor  is  he  who,  using  due   care.  Is  thrown  from 

bound  to  fence  his  land  from  this  strip,  his    vehicle    by    means    of   the    wire. 

Lodcie  v.  Mutual  Union  Tel.  Co^  103  Thomas  f.  Western   Union  Tel.  Co^ 

111.  401.  100  Mass.  156. 

4.  Nichols  V.  Minneapolis,  33  Minn.  In  an  action  against  a  telegranh  com' 

410;  ^3  Am.  Rep.  56;  Clay   v.   Postal  pany,  for  negligence  in  permitting tele- 

T«L  Cable  Co.,  70  Miss.  406;  Roberts  o.  graph  poles   to  fall   and    suspend  the 

Wisconsin  Tefcph.  Co.,  77  Wis.  i;8q;  so  wires  across  a  highway,  where  ■  ques- 

Am.  St.  Rep.  143;    Dickey   v.   Maine  tkin  is  raised  as  to  the  soundness  of  the 

Tel.    Co.,    46     Me.    4831    Wilson     v.  poles,  it  is  error  to  admit  evidence   of 

Great   Southern  Teleph.,  etc.,  Co„   41  the  condition  of  other  poles  40  or  60 

La.  Ann.  1041;   Central  Pennsvlvania  rods  away,    without   any   evidence   to 

Teleph.  Co.  v.  Wilkes  Barre,  etc.,  R.  show  that  they  were  of  the  same  kind, 

Co.,  II  Pa.  Co.  Cl  Rep.  417;  Flood   v.  put  up  at  Ihe  same  time,  and  equally 

Western    Union   Tel.    Co.   (Supreme  exposed.     Western  Union  Tel.  Co.  v. 

Ct.),  15  N.  Y.  Supp.  400;  Sheffield  v.  Levi,  47  lad.  552.     See  also  Brush  Elec- 

Central   Union   Teleph.   Co.,   36   Fed.  trie  Light  Co.  v.  Keiley,  136  Ind.  330; 

Rep.  164.  Central   Pennsylvania   Teleph.   Co.  v. 

V/here  a  party  sues  for  injuries  sus-  Wilkes  Barre,  etc.,  R.  Co.,   11  Pa.  Co. 

talned  from  his  frightened   horse  run-  Ct  Rep.  417. 

ning  his  buggy  against  a  telegraph  pole,  Elaetile   Storm. — A   telephone   com- 

If  It  i*  shown  that  the  pole  amounted  to  pany  which  for  several  weeks  permits 

a  dangerous  obstruction,  authority  from  its  wire  to  remain  suspended  across  a 


the  city  affords  no  immunity  from  lla-  public  highway,  a  few  feet  from  the 
biltty.  Wolfe  u.  Erie  Tel.,  etc.,  Co.^3  grvund,  is  liable  to  a  traveler  whocomes 
Fed.  Rep.  330;  Western  Union  Tel.  C5o.     in  contact  therewith  during  an  electri- 


1  Colo.  141;  Mersey  Docks,  cat  storm  and  is  Injured  by  a  discharge 
etcBoard  v. GIbbs,  L.  R.,  i  H.  L.  93;  of  electricity  which  had  been  attracted 
Southwestern  Tel.,  etc.,  Co.  v.  Robin,  from  the  atmosphere,  since  the  elec- 
■on,  50  Fed.  Rep.  810;  39  Am.  &  Eng.  triclty  would  have  been  harmless  except 
Corp.  Ca«.  530;  Williams  v.  Louisiana  for  the  wire.  Southweatern  Tel.,  etc.t 
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the  injury  is  some  other  agency  than  its  own  negligence.*  The 
company  cannot  relieve  itself  of  liability  by  abandoning  the  prop- 
erty .•  Where  poles  are  so  placed  as  to  constitute  a  nuisance, 
but  their  location  is  authorized  by  the  city,  the  company  and  the 
city  are  severally  liable  for  injuries  resulting  therefrom*  City 
authorities  have  no  right  to  authorize  the  erection  of  poles  that 
will  prove  dangerous  to  persons  properly  using  the  street ;  and 
the  company  cannot  claim  exemption  from  liability  on  the  ground 
that  it  had  acted  under  authority  from  the  city.^  But  in  such 
cases  it  must  clearly  appear  that  the  location  of  the  poles  is  dan- 
gerous.    A  mere  possibility  of  danger  is  not  sufficient.* 

If  no  negligence  is  shown  on  the  part  of  the  company  in  the 
construction  or  maintenance  of  its  lines,  it  cannot  be  held  liable 
for  an  injury,  one  of  the  concurrent  causes  of  which  was  the  pres- 

Co.  V.  Robinson,  50  Fed.  Rep.  810;  39  after  the  lire,  the  companj  cut  off  the 

Am.  &  Eng'  Corp.  Ces.  520.  fallen   wires  at   either  end  and  spliced 

InJniT  to  Vaiiel  by  Snbmulii*  Oi.1)I*.  their  lines  over  and  put  it,  but  left  the 

—In  The  City  of  Richmond,  43   Fed.  broken     wires    lying    on     the    street. 

Rep.  85,  It  wag  held  that,  a  telegraph  Plaintiff,  while  crossmg  the  street,  fell 

company  which  so  laid  submarine  cables  over  them  and  sustained  aerioui  injurj. 

■t  the  bottom  of  a  river  as  to  Interfere  In  a  iult  by  him  against  the  city,  it  was 

with  veBsels,  obstructed  navigation,  and  held  that  it  was  the  duty  of  the  com- 

was  answerable  for  damage  to  a  vessel,  pany  to  have  removed  the  wires ;  thatit 

Onr  vnr«. — In  Sheldon   -v.  Western  was  not  relieved  of  this   dutv  by  aban- 

UnionTel.  Co.,  51   Hun  (N.  Y.)  591,  doning  the  property,  and   tW  it  wu 

plaintiff,  in  passing  another  wagon  on  a  there^re   responsible   for    the   injury, 

narrow  road,  ran  into  a  guy  wire  (con-  Nichols  v.  Minneapolis,   33  Mtnn.  430; 

cealed   by   shrubbery),   and   sustained  j3Am.  Rep.  56. 

Injury.     It  was  held  that  the  evidence  S.  Cltr'a  LUMlltrfor  Autliarla«d  Snl- 

showed  negligence  and  a  recovery  was  Mnao. — And  if  recovery  is  had  against 

allowed.  See  Keasbey  on  Electric  Wires,  the  city,  It  has  no  right  to  contribution 

p.    161;    Wilson    V.    Great    Southern  from   the  company.    Genevan.  Brush 

Teleph., etc.,  Co.,  41  La.  Ann.  1041.  Electric  Co.,  50  Hun  (N.  Y.)  581.    See 

1.  The  company  is  bound  to  exercise  also  Thompson  on  Electricity,  ^4  39,  81. 


ary  care,  and  cannot  be  required 

to  anticipate  and  provide  against  unu-  OosBtrnotloil. — Keasbey  c 

Bual  and  unexpected  storms.     Ward  v.  Wires,   p.   154;    Kowalskl   v.  Newark 

Atlantic,  etc.,  Tel.  Co.,  71  N.Y.  81;  37  Pass.  R.   Co.,   15   N,   J.   L.  Jour.   50; 

Am.  Rep.  10.  Wolfe  v.  Erie  Tel.,  etc,  Co^  33  Fed. 

Where  the  proximate  cause   of  the  Rep.  310.     In  these  cases  the  question 

breaking  of  a  telegraph   pole  was  the  of  dangerous  location  was  left  to  the 

collision  of  a  runaway  team  of  horses  jury  to  determine.     See  also  Gaslight, 

therewith,  it  was  held  that  the  telegraph  etc.,  Co.  11.  Vestry,  etc,  i;  Q.  B.  Dlv.  1 ; 

company  was   not   liable  for  damages  Biscoe  i>.  Great  Eastern  R.C0.,  !<.  R., 

caused  by  the  fall  of  the  pole,   which  16  Eq.  636. 

was  so  placed  as  to  render  collision  with         E.  In   Roberts  v.  Wisconsin  Union 

it  Improbable.     Allen  v.  Atlantic,  etc.,  Teleph.  Co.,  77  Wis.  589;  30  Am.  St. 

Tel.  Co,  ai  Hun  (N.  Y.)  3».     See  also  Rep.   143,    the    poles,    though  In  the 

Henning  v.  Western   Union  Tel.  Co„  street,  were  as  near  the  fence  as  possible 

43  Fed,  Rep,  131;  Davis  *.  Dudley,  4  without  having  the  cross  bars  extend- 

Allen  (Mass.}  557.  Ing  over  private  property.    A  runaway 

S.  The  line  ran  along  the  street,  by  horse  ran  against  one  of  them.  The 
license  from  the  city.  A  Are  occurred  on  court  held  that  the  plaintiff  could  not 
that  street  and  the  water  thrown  by  the  recover  for  the  injury  to  his  horse. 
Are  engines  on  the  burning  building  See  also  Allen  v.  Atlantic,  etc,  Tel. 
broke  the  cross  bars  to  which  the  tele-  Co.,  ii  Hun  ( N.  Y.)  13 ;  Sheffield  v. 
graph  wireswere  attached  and  let  about  Central  Union  Teleph.  Co,  36  Fed- 
forty  wires  down  upon  tiie  street.  Soon  Rep.  164, 
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ence  of  its  wires,  as  where  the  poles  and  wires  interfered  with  the 
operations  of  a  fire  company  and  prevented  the  extinguishment 
of  the  fire.* 

The  company  must  provide  safe  appliances  and  exercise  due 
care  to  prevent  injury  to  employes.  If  it  malces  use  of  a  danger- 
ous agency,  it  must  use  a  correspondingly  high  degree  of  care  to 
prevent  injury* 

In  actions  against  telegraph  companies  for  injuries  resulting 
from  the  improper  or  negligent  construction  of  their  lines,  the 
general  rules  of  the  law  of  negligence  prevail  as  to  the  admission 
of  evidence,  the  burden  of  proof,  etc.* 

8.  Injury  to  Telegnph  or  Telephona  Lin«. — The  protection  of  the 
poles  and  wires  of  telegraph,  telephone,  and  cable  lines  has  been 
the  subject  of  statutory  provisions  in  a  number  of  jurisdictions.^ 

1.  UaUltty  mare  VlTM  Pmnit  Sx-  St.  Rep.  355;  KraaU  v.  Bru*h  Klecldc 

UncolalunaDt  of  Fin.— See  Chiflee  -u.  Light  Co.,  Si   Mich.  457;  Weiden   0. 

Telephone,  etc..  Const  Co.,  77   Mich.  Brush  Electric  I-ight  Co.,  73  Mich.  368. 

635;  18  Arn.   St.  Rep.  414,  where  the  >.  Burden  of  noof — Srlduie*. —  See 

pUfntiff,  owner  of  the  burned  building.  Negligence,  vol.   16,  p.  453   et  leq.t 

on   whose    land   the  wlrei   stood,  had  Comtributory   Nsclicence,  vol.  4, 

built  bj  the  aide  of  them;  bad  permitted  p.  15  et  seq. 

a  tenant  to  um  one  of  the  wires;  and  had  The  mere  fact  that  the  plaintiff,  while 

never  objected  to  them  In  an  j  waj  prior  walking  the  atreet  in  the  daytime,  failed 

tothefire.  ThecourtbaseditsconcluBlon  to   observe  an  electric  light  wire   eu*- 

on  the  KTOund  that  the  landowner  had  pended  a  few  inches  above  the  ground, 

fmpltedljr  consented  to  the  preaence  of  overwhlchGhefell,doeGnotofltaelfcan- 

ttie  wires  and  that  he  could  not  object  stitule  contributory  negligence.     Brush 

to  them  after  (o  long  an  acquiescence.  Electric  Light  Co.  v.  Keliey,  iz6  Ind. 

But  In  Thompson  on  Electricity,  ^  34,  320.     See   also  Woods   v.  Boaton,  t3l 

this  conclusion  is  pronouDced  "doubtful  Ma«s.  337,  for  an  illuEtration  of  the  rule. 

at  best"  and  "much  weakened  by  the  ZTldanea  of  Masllffaiuw. — In  Pennsrl- 

ditsent  of  Mr,  Justice  Campbell."  vania    Teleph.    Co.    v.    Varnan     (Pa. 

S.IiUiirleatoSmplojta.— Seegenerally  18S8),  15  Atl.  Rep.  614,  in  an  action  for 

Master   and   Servant,   vol.  14,   p.  damages  for  Injuries  sustained  by  being 

843.   In  Clairain  v.  Western  Union  Tel.  thrown  over  a  telephone  wire,  evidence 

Co.,  40  La.  Ann.  178,  a  lineman,  while  was  admitted  to  show  that  shortly  after 

putting  up  a  wire,  was  injured  by  the  the  ao  ' '     "    "       ■  '     ■     -     -'     ■   ■  ■- 

breaking  of  a  cross-arm.   The  evidence  wires  1 

being    conflicting,   the   verdict   in    hia  does  n< 

favor    was    sustained.     See    Flood    v.  Nkgliqbmcb,  vol.  16,  p.  457,  Evidence 

Western  Union  Tel.  Co.  (Supreme  Ct.),  as  to  the  height  of  the  wires  on  the  Sun- 

Ij  N.  Y.  Supp.  400.  day  prior  to  the  accident  was  admitted. 

In  Jcnney  Electric  Light,  etc.,  Co.  v.  It  was  shown  that  other  persons,  with 

Murphy,  11^   Ind.  566,  where  an  em-  wavons  loaded  equally  high,  had  passed 

ploye  was  injured  In  consequence  of  his  under  the  same  wires  without  injury; 

using  a   defective    ladder,   and   it  ap-  but  this  was  not  held  to  show  negligence 

Eared  that  he  had  continued  using  the  on  the  part  of  the  Injured  person.  Penn- 

Ider  after  knowing  of  the  defect,  a  sylvanla  Teleph.  Cfo.  v.   Varnan  (Pa. 

recovery  was  denied.  1888),  15  Atl.  Rep.  634. 

For  additional   cases   involving  the  Upon  an  Issue  aa  to  the  soundness  of 

liability  of  companies  where  their  em-  certain  poles  which  had  fallen,  it  Is  error 

ployfs  were  Injured  by  sudden  turning  to  admit  evidence  of  the  soundness  of 

on  of  the  current,  or  by  "live"  wires  other  poles  near  them,  without showii^ 

sagging  upon  "dead"  ones,  or  otherwise  some  proof  that  their  condition  ought  to 

lnconnectlonwiththelremployment,see  be  the  same  as  that  pf -the'Othew.-West- 

Piedmont  Electric  Illuminadng  Co.  i'.  ern  Union  Tel.  Co.  f.  Levl,47lnd.  55* 

Patte*on,S4  Va.747;  ColoradoElectric  4.  SUtnterrPrateetlOB.— Seethestat- 

Co.  V.  Lubbers,  11  Colo.  505;  7  Am.  vAnoi  tUinoit,Ntbratlitt,Idako,S9mtk 
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Independently  of  these  statutes,  any  person  or  corporation  inter- 
fering with  such  lines  may  be  held  liable  in  trespass,  as  in  case 
of  invasion  of  other  private  property.* 

4.  Interfennce  of  Other  Eleotrio  AppliancM  witii  the  Tele^um*. — 
The  operation  of  an  electric  street  railway  or  an  electric  light 
system,  both  of  which  make  use  of  powerful  electric  currents, 
seriously  interferes  with  the  proper  working  of  a  telephone  system, 
where  the  wires  of  these  systems  occupy  the  same  street.  This 
has  given  rise  to  extensive  litigation,  in  which  the  telephone  com-  ' 
pany  has  sought  to  enjoin  the  other  companies  from  placing  their 
wires  in  close  proximity  to  its  own,  and  from  using  the  earth  as  a 
return  circuit.*  Interference  with  the  telephone  system  by  the 
proximity  of  parallel  wires  conveying  a  stronger  current  results 
from  induction.  Injury  of  this  character  is  easily  preventible,  and 
equity  will  grant  relief  against  it,  upon  a  proper  showing  by  the 

Carolina,    Tesai,    Vermonl  and    Wis-  tion."     Induction  tskei  place  where  the 

fdiuiii;  also  18  Am.  L.  Reg.  75  «/ j^./  wires  of   the  two  Bjrstemi   run  closelr 

8Jac.Fiah.D<g.  11916;  Tennessee  CoAn  parallel  for  long  dutanceg ;  the  electric 

(1684),  4  15441  Ann.  Code  of  Minis-  fluid  escapes  from   the   more  powerful 

siffi  (1890),  4  1300.  wire,   and   is   inducted  by   the   atmos- 

1.  See  Submarine  Tel.  Co.  f.  Dick-  phere  into  the  adjacent  telephone  wires, 

■on,  15  C.  B.,  N.  S.  750;   109  E.  C.  L.  But  the  atmosphere  is  a  poor  conductor, 

759,  and  The   Clara  Killan,  3   L.  R.  and  by  placing  the  wires  a  reasonable 

Adm.  161  ;  19  W.  R.  3j  ;  19  L..  J.  Adm.  distance  apart  and  bj  using  proper  In- 

These  were  cases  of  Interference  sulallon,  disturbances   from   induction 


by  masters  ot  vessels  with  submarine  are  prevented  and  now  occur  less  fre- 
cables.  See  also  Farns worth  i>.  West-  quently.  Thediiturbances  arislngfrom 
ern  Union  Tel.  Co.  (Supreme  Ct.),  6  conduction  or  leakage  are  more  serious 
N,  Y.  Supp.  735,  where  a  verdict  of  and  more  difficult  to  prevent,  Thej 
two  hundred  and  forty  thousand  dollars  result  from  the  earth'a  being  used  by 
for  damages  for  cutting  the  wires  of  both  systems  as  a  return  circuit  The 
plaintiffs  Tine  was  eet  aside  as  eicessive,  more  powerliil  current  unites  with  and 
It  appearing  that  the  line  could  be  fully  absorbs,  so  to  speak,  the  more  delicate 
repaired  at  an  eipenie  of  a  few  thou-  one.  The  only  known  way  of  prevent- 
sand  dollars.  Ing  this  is  by  the  use  of  a  metallic  re- 
*.  Facta  InTolTwl  — SxplMUttton  of  turn  circuit  by  either  system.  The 
OaiuM  of  Dlatnrbanoe. — Some  eipla-  objection  to  It  Is  the  expense,  but  it  can 
natlonofelectricalphenomenascemses-  be  used  by  the  telephone  companies  at 
sentlal  here  to  a  proper  understanding  a  comparatively  small  cost  and  la  actu- 
of  the  cases.  The  telephone,  in  order  ally  in  use  by  most  of  the  electric  light- 
to  be  successfully  operated,  requires  a  ing  companies.  The  electric  railway, 
delicate,  sensitive  electric  current  with  however,  uses  its  rails  for  conductors 
accurate  pulsations,  and  whenever  this  and  these,  not  being  insulated,  afTect 
current  is  strengthened,  or  its  pulsa-  other  currents;  a  proper  metallic  circuit 
tfons  interfered  with  by  the  addition  of  could  be  made  only  by  a  return  wire 
electric  force  from  extrinsic  sources,  it«  kept  in  constant  connection  with  each 
usefulness  is  Impaired  or  destroyed,  car  by  meansofasecond  trolley,  which 
The  interfering  currents  cause  a  buzz-  is  very  expensive  to  build  and  is  com- 
ing sound,  which  almost  drowns  the  plicated  in  Its  operation.  By  the  Mc- 
volce  and  make  the  annunciators  ring,  Cluer  device,  the  telephone  company 
thus  materially  Interfering  with  the  sue-  can  use  a  common  return  wire  for  all 
cesstul  working  of  the  apparatus  at  the  its  Instruments,  without  heavy  expense, 
central  office.  This  disturbance  comes  It  Isprobablv  for  this  reason  that  when 
from  wire*  conveying  the  powerful  cur-  the  practical  question  has  been  present- 
rents  employed  by  the  electric  light  and  ed  as  to  which  company  ihould  con- 
railway  companies,  and  is  produced  by  struct  its  metallic  return  circuit,  the 
"induction "and  "leakage  "or"condac-  courts  have  usually  lmi>ose<l  the  burden 
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telephone  company  ;  but  the  right  to  this  relief  will  depend  in  a 
measure  upon  whether  the  complaining  company  has  a  prior  right 
of  occupancy  to  the  space  covered  by  its  wires  as  against  the 
defendant  company.  A  company  owning  such  prior  right  of 
occupancy  will  not  be  enjoined  from  the  beneficial  use  of  it  in 
favor  of  a  subsequent  occupant.^ 

In  cases  of  disturbance  from  conduction  or  leakage,  which  is 
the  more  serious  source  of  injury,  and  which  results  from  the  use 
of  the  earth  as  a  return  circuit  by  both  systems,  the  question  as 
to  the  prior  right  of  occupancy  has  been  considered  as  immaterial 
and  the  injunction  against  the  railway  company  denied  in  all 
cases.  The  decisions  rest  upon  the  ground  that  where  a  person 
or  corporation  is  making  lawful  use  of  his  own  property  or  of  a 
public  franchise,  and  in  so  doing  occasions  injury  to  another,  the 
question  of  his  liability  will  depend  upon  whether  he  has  made  use 

upon   (he    telephone    companies.     See  for  arc   light  purpose*,  any  nire*  run- 

Keasbej  on  Electric  Wires,  p.  139  tl  ning  parallel  and  on  the  same  side  o[ 

j*y.;  Thompson  on  Electricity,  44  43,50  the  street  with  the  telephone  wires,  and 

«/  jin;.,*  Hudson  River   Teleph.  Co.  v.  from  using  for  incandescent  tight  pur- 

WatervUet  Turnpike,  etc.,  Co.,  135  N.Y.  poses  any  wires  running  parallel  with 

393;  S*  Hun  (N.   Y.)  67 ;  61   Hun  (N.  the  telephone  wire  on  the  same  side  of 

Y.)  t4i;  Cumberland  Teleph.,  etc.,  Co.  the  street  within  a  less  distance  than 

D.  United  Electric  R.  Co.,  41  Fed.  Rep.  eight  feet,  and  In  any  case  fora  distance 

373;  43  Am.  &  Eng.  R.  Gas,  194.  greater  than    three  hundred   feet.     It 

Since  the  electric  railway  wires  above  was  further  provided  In  the  decree  that, 

ground  are  never  located  close  to  the  in  all  cases,  wires  must  cross  each  other 

telephone  wires,  no  contest  has  arisen  at  anangleof  not  less  than  forty-livede- 

between  the  telephone  and  electric  rail-  grees,  and  a  strongguard  wire  should  be 

way  companies,  based  on  injury  by  In-  suspended  between  the  wires  of  the  two 

duction  ;  on  the  other  hand,  the  electric  companies  to  prevent  the  upper  wires 

light  companies  make  use  of  a  metallic  from  falling  on  the  lower.     The  injunc- 

return  circuit,  and  there  have  been  no  tion  was   confined,   however,   to  those 

controversies  between  such  companies  streets  in  which  the  telephone  company 

and  those  owning  the  telephone,  based  had   a   prior   right   of  occupancy,  and 

on  injuries  resulting  from  conduction,  was  refused  as  to  streets  in  which  the 

See  the  two  notes  lollowing.  electric   light   company   had  been   the 

-  ^  .  _.  firat  occupant.  The  court  also  enjoined 
the  telephone  company  from  placing 
,  „  its  wires  too  near  Chose  of  the  light 
Am.  &  Eng.  £orp.  Cas.  547,  the  tele-  company.  The  decision  of  the  trial 
plione  company  sued  for  an  injunction  court  was  sustained  on  appeal,  except  aa 
to  restrain  the  electric  light  company  to  the  injunction  against  the  telephone 
from  occupying  certain  streets,  and  from  company;  that  part  of  the  Injunction 
placing  the  wires  too  close  to  its  own.  was  set  aside  on  the  ground  that  the 
There  was  some  contest  as  to  which  answer  had  asked  for  no  affirmative 
had  the  prior  right  of  occupancy.  The  relief,  and  that  it  did  not  appear  that 
bill  alleged  that  incandescent  light  the  telephone  wires  could  e»ert  the 
wires  could  not  be  operated  parallel  to  slightest  influence  upon  those  of  the 
telephone  wires  at  a  lets  distance  than  light  company.  See  Keasbey  on  Elec- 
three  feet,  nor  arc  Ught  wires  at  a  less  trie  Wires,  p.  14a  ei  seq. 
distance  than  two  feet,  without  seriously  In  Western  U  nion  Tel.  Co.  v.  Cham- 
interfering  with  the  telephone,  and  that  plon  Electric  Light  Co.,  14  Gin.  Wkly. 
if  the  arc  light  wires  crossed  the  tele-  Bull.  337,  the  telegraph  company  sought 
phone  wires  at  a  less  distance  than  ten  an  injunction  against  the  electric  light 
feet  without  being  securely  boxed,  there  company  to  restrain  it  from  putting  up 
was  danger  of  accident.  The  trial  court  parallel  wires  nearer  than  four  feet  from 
enjoined  the  light  company  from  using  existing  telegraph  wires.  The  injunction 
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of  the  best  known  means.  He  is  not  bound  to  adopt  expensive 
devices  nor  the  most  recent  inventions,  when  the  person  injured 

may  protect  himself  by  the  use  of  an  effective  and  inexpensive 
device.*  To  authorize  the  recovery  of  damages,  or  the  issuance 
of  an  injunction  to  prevent  injury,  the  complaining  party  must 
show  that  he  has  used  reasonable  care  to  protect  himself  and  to 

w)u  denied,  on  the  ground  that  It  ap-  chise  conferred  upon  them  by  the  state 
peared  from  the  testimony  that  there  in  a  manner  contemplated  by  the  stat- 
would  be  no  senBible  diminution  in  the  ute,  and  that  such  act  cannot  Dc  consid- 
current  by  induction  cauied  by  closer  ered  as  h  nuisance  in  itself.  3.  That  In 
proximity  of  the  wires ;  that  the  danger  the  exercise  of  such  franchise,  no  negll- 
to  linemen  engaged  in  repairing  the  gence  has  been  shown,  and  no  wanton 
telegraph  lines  could  be  avoided  by  hav'  or  unnecessary  disregard  of  the  rights 
Ing  the  electric  light  current  shut  off,  of  the  complainant.  3.  That  the  dam- 
wbich  could  be  done  on  notice,  and  ages  occasioned  to  the  complainant  are 
would  only  be  required  during  the  day-  not  the  direct  consequence  of  ttie 
time;  and  that  the  danger  from  falling  constructioii  of  defendants'  roads,  but 
wires  in  storms  was  too  uncertain  to  be  are  Incidental  damages  resulting  from 
considered.  The  court,  after  discus-  their  operation,  and  are  not  recov- 
■Ing  the  facts  and  circumstances,  added  erable.  In  a  similar  case,  Hudson 
that  if  an  injunction  were  granted,  it  River  Teleph.  Co.  i>.  Watervliet  Turn- 
would  be  with  the  limlutions  just  pike,  etc.,  Co.,  135  N.  Y.  393,  a  like 
slated,  and  with  the  reserved  right  to  conclusion  was  reached.  Here  the 
modify  It  after  experiment.  franchise   of    the   telephone   company 

It  is  the  duty  of  a  telephone  company  was  granted  on  the  condition  that  the 

having  its  line  along  a  street,  so  to  con-  maintenance    of  Its   lines    should   not 

struct  its  line  as  not  to  Interfere  with  Interfere   with   the  enjoyment  by   tlie 

the  free  use  of  the  street  by   the  public  street    railway   company   of    Its   fran- 

for  purposes  of  travel  and  transporta-  chlses."     The   court   went  on   to  say 

Uon,  and  this  duty  includes  the  precau-  that,  "It   (the  railway  company)  does 

tions  necessary  to  keep  its  wires  from  not  leave  the  natural  forces  of  matter 

coming  In  contact  with  those  of  a  street  free  to  go  unaffected  by  any  interfer- 

rallway    subseauentty    occupying    the  ence   on   Its   part.      It    generates  and 

street.     Central     Pa.    Teleph.   Co.    w.  accumulates  electricity  In    large   and 

Wilkes  Barre,  etc.,  R.  Co.,  11    Fa.  Co.  turbulent  quantities,  and   then   allows 

Ct.  Rep.  417.  it  to  escape  upon  the  premises  occu- 

1.  lajnry  from  fltrnduotlan  or  IiMkaca.  pied  by  the  plaintiff,  to  its  damage. 
— See  general  principle  stated  In  Hoyt  We  are  not  prepared  to  hold  that  a 
•V.  Jeflers,  30  Mich.  iSi ;  Cumberland  person,  even  In  the  prosecution  of  a 
Teleph.,  etc.,  Co.  v.  United  Electric  R.  lawful  trade  or  business  upon  his  own 
Co.,4iFed.  Rep.  373;43  Am.  &Eng.  R.  land,  can  gather  there,  by  artiflclal 
Cas.  194.  In  this  last  case  the  doctrine  means,  a  natural  element  like  electric- 
WBs  discussed  at  length,  and  the  history  ity,  and  discharge  it  in  such  a  volume 
of  the  controversies  between  electrical  that,  owing  to  the  conductive  proper- 
companies  reviewed.  It  appeared  from  ties  of  the  earth.  It  will  be  conveyed 
the  evidence  that  the  use  of  a  metallic  upon  the  grounds  of  his  neighbor  with 
circuit  by  either  company  would  pre-  such  force  and  to  such  an  extent  as  to 
vent  any  interference  between  the  break  up  his  buslneas  or  Impair  the 
two  currents.  The  telephone  com-  value  of  his  property,  and  not  be  held 
pany  could  use  such  a  circuit  by  the  responsible  for  the  resulting  Injury, 
adoption  of  a  safe  and  comparatively  The  possibilities  of  the  manifold  Indus- 
Inexpensive  device,  while  the  railway  trial  and  commercial  uses  to  which 
company  could  do  so  only  at  a  greet  electricity  may  eventually  be  adapted, 
expense  and  annoyance.  The  question  and  which  are  even  now  foreshadowed 
was  practically  as  to  which  company  by  the  achievements  of  science,  are  so 
should  undergo  the  expense  of  such  a  great  as  to  lead  us  to  hesitate  t>efore 
circuit.  The  denial  of  the  Injunction  declaring  an  exemption  from  liability 
was  placed  by  Brown^.,  upon  the  fot-  in  such  a  case."  Preliminary  questions 
lowing  grounds:  "  i.  That  the  defend-  In  the  case  were  described  in  Hudson 
ants  are  making  lawful  use  of  the  fran-  River  Teleph.  Co.  u.  Watervliet  Tum- 
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prevent  the  injury,  or  that  it  was  not  preventible  by  the  exertion 
of  reasonable  effort  on  his  part.'  But  it  must  be  conceded  that 
in  the  present  state  of  the  development  of  electrical  science,  the 
questions  discussed  in  this  section  cannot  be  considered  as  con- 
clusively settled.  The  effect  of  further  developments  in  the  field 
of  electric  appliances  may  necessitate  changes  in  the  propositions 
of  law  hitherto  maintained  and  applied.' 

T.  BTATB  Seodlatios  ahs  Cohtsol — 1.  Oeserall;. — Under  its  in- 
herent power  of  police  regulation  and  control  over  persons  and 
property  within  its  limits,  a  state  may  regulate  the  management 
of  the  property  of  a  telegraph  company,  impose  taxes  upon  it, 
and  provide  for  the  proper  conduct  of  the  company's  business  ;  * 
it  may  impose  penalties  for  a  failure  to  transmit  messages  when 

tike,  etc.,  Co.,  56  Hun  (N.  Y.)  67;  i3i  S.  Qmanl  ?ow«ir. — American  Union 

'.Y.  397;  61  Hun(N.  Y.)  141.  Tel.  Co.  v.  Western  Union  Tel.  Co,  ^ 

In  Eut   Tenneuee   Teleph.   Co.  v.  Ala.  33 ;  43  Am.  Rep.  90;   Connell  v, 

Chattanooga  Electric  St.  R.  Co.  (Chan-  Western  Union  Tel.  Co.,  108  Mo.  459; 

eery  Ct.  of   Hamilton   Countv,  Tenn.  39  Am.  &  Eng.  Corp.  Cas.  594;  Ameri- 

1S91),  30  Am.  &  Eng.  Corp.  Cas.  563 ;  can  Rapid  Tel.  Co.  v.  Hcm,  115  N.  Y. 

the  injunction  was  denied,  but  Ihe  court  641;  39  Am.  &  B^ng.  Corp.  Cai.  i;36;  31 

required  the  railway  company  tb  eie-  Am.  SL  Rep.764,  «^>58Hun  (N.  Y.) 

cute  a  bond  Tor  ten  thousand    dollars  610;  Western   Union  Tel.  Co.  v.   New 

conditioned  to  indemnify  the  telephone  York,  3S  Fed.  Rep.  551  (Rev.  Stat  of 

company  for  damagCB,  if  any  ^ould  U.   S.,  f  4  51,  63,  68  do  not  affect  this 

be  awarded  against  it.  right) ;  People  v.  Squire,  145  U.  S.  175, 

In  City,   etc.,    Tel.    Co,  v.  Cincin-  aff'^  107  N.  Y.  593;  1  Am.  St.  Rep. 

ii«tl,elc,R,  Co.  (Ohio,  1890),  13  Wkly.  S94;  Moore  if.  Eufaula   (Ala.  1893),  n 

L.  Bull.  165.  the  trial  court  granted  the  So.  Rep.  911. 

Injunction  on  the  ground  that  the  tele-  "  It  cannot  be  doubted  tliat  there  l» 
phone  company  had  acquired  a  prior  ample  power  in  the  legislative  depart- 
T^ht  to  the  use  of  the  streets,  and  had  ment  of  the  state  to  adopt  all  necessary 
expended  money  on  the  faith  of  this  legislation  for  the  purpose  of  enforcing 
right,  and  that  the  defendants  had  no  the  obligations  of  railway  companies  as 
rlgtit  to  disturb  them  unless  they  could  carriers  of  persons  and  goods  to  accom- 
ehow  that  there  was  no  other  way  in  modate  the  public  impartially,  and  to 
which  they  could  enjoy  their  franchise  make  every  reasonable  provision  for 
to  operate  an  electric  railway.  But  the  carrying  with  safety  and  eipeditlon." 
supreme  court  reversed  this  decision,  Cooley^  Const.  Lim.  {5th  ed.),7i8  [581]. 
for  the  reasons  already  set  out.  Cincin-  The  general  statutory  provisions  in  a 
nati,  etc.,  R.  Co.  v.  City,  etc.,  Tel.  state,  relative  lo  telegraph  companies, 
Aasoc.,  48  Ohio  St.  190.  For  other  apply  as  well  to  foreign  corporations 
esses  upholding  the  doctrine  of  the  operating  lines  within  the  state,  as  to 
text,  see  Wisconsin  Teleph.  Co.  v.  Eau  domestic  companies.  Ellis  v,  American 
Claire  St.  R.  Co.  (Circuit  Ct.  of  Eau  Tel.  Co.,  13  Allen  (Mass.)  336;  West- 
Claire  County,  Wis.  1890);  Rocky  em  Union  Tel.  Co.  u.  Way,83  Ala.54a. 
Mountain  Bell  Teleph.  Co.  v.  Salt  Lake  The  state  may  provide  that  telegraph 
City  R.  Co.  ( Diit.  Ct  for  Third  Dist.,  companies  shall  be  "  liable  for  the  n 

Utah,  lEBg);  East  Tennessee  Teleph.      "  "  ^'-   ' 

Co.  c.  Knoxville  St.  R.  Co.  (Chancery 

Court  of  Knox  Countv,  Tenn.  189a).  messages  made  by  any  person  in  their 

1.  Negligekce,  vol.  16,  P.44OJ  Con-  employ ;"  and  also,  that  such  companies 

TKIBVTORY  Negligence,  vol.  4,  p.  18*  shall  not  be  exempt  from  such  liability 

Cumberland  Teleph.,  etc.,  Co.  r.  United  by  reason  of  "  any  clause,  condition  or 

Electric  Co.,  41  Fed.  Rep.  373;  43  Am.  agreement    contained     in    its    printed 

St  Eng.  R.  Cas.  194.  bTankB."     It  may  enforce  these    provi- 

S.  See  3   Dill,   on   Mun.  Corp.  (4th  sions  against  all   companies  operating 

ed.),  4  734  c,  note;  Keasbey  on  Elec-  lines  within  its  borders,  even  where  the 

trie  Wires,  p.  153.  message  is  sent  to  another  state.  Kemp 
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properly  tendered,*  may  regulate  the  manner  in  which  its  lines 
shall  be  constructed  and  maintained,'  and  may  exercise  such 
other  general  control  as  the  public  interests  may  require.*  But, 
like  railroad  companies,  telegraph  companies,  whose  lines  are  in 
more  than  one  state,  are  instruments  of  interstate  commerce,  and 
agents  of  the  general  government,  in  which  capacities  they  are 

V.  Western  Union  Tel.  Co.,  38  Neb.  Tel.  Co„  ri  Mo.  App.  494;  People  v. 

661 ;  to  Am.  &  Eng.  Corp.  Caa.  608.  Squire,   145   U.   S.   175,  aff'g   107   N. 

1.  There  are  numerous  case*  enforc-  Y.  S93;   "  Am.  St,  Rep.  IB94;  Mutual 

ing  the   statutory  penalty,  though  the  Union   Tel.   Co.   v.  Chicago,    16  Fed. 

conBtttuttonal  question  was  not  raUed.  Rep,  309. 

The  penalty  imposed  cannot  ordinarily  BIcbt  ol  nat«  to  Beqalra  WItm  to  b« 

be  enforced  where  the  Tailure  of  duty  on  Flaoed  UnilercToniut, — The  fact  that  tel- 

the  part  of  the  company  occurs  beyond  egraph  lines  are.  in  a  sense,  InstrumeiitB 

the  lurisdictlon  of  Ihe  state.   Alexander  oflnteratate  commerce,  and  that  a  led- 

V.   Wettern   Union  Tel.  Co.,  G7  Miss,  eral  statute  authorizes  companies  oper- 

386;  Western  UnlonTe1.Co.p.Pendie-  atlng  such  lines  to  occupy  an   military 

ton,  121  U.  S.  347;  18  Am.&Eng.  Corp.  or  post  roads,  including  afl  public  roadi 

Cas.   iS;   Little   Rock,  etc.,  R.  Co.  v.  and  highways,  does  not  deprive  a  state 

Davts,  41  Ark.  79;  8  Am.&  Eng,  Corp.  of  the  power  to  require  that  in  Urge 

Cas.   103 ;   in/ra,  this   title,  iHterstate  cities  all  such  lines  shall  be  placed  un- 

Messagta.  derground  in  proper  subwnys.     A  stat- 

In   Connell    v.  Western   Union   Tel.  ute  providing  such  a  requirement  Is  a 

Co.,  loS  Mo.  459;  39  Am.  &  Eng.  Corp.  valid  and  proper  exercise  of  the  state's 

Cas.  594,  It  appears  that  the  MisMuri  power  of  police  regulation,  and  cannot 

statute  makes  it  the  duty  of  every  tele-  be  objected  to  as  conflicting  with  the 

graph  company  within  the  state,  to  pro-  power  of  Congress.  Mutual  Union  Tel. 

vide  sufficient  facilities  for  the  dispatch  Co.  v.  Chicago,  16  Fed.  Rep.  300;  Peo- 

of  the  business  of  the  public,  to  receive  pie  v.  Squire,  145  U.  S.  17c,  aff'g  tVJ 

dispatches  from  and  for  other  telegraph  N.  Y.  593;  i  Am.  St.  Rep.  694;  Amer- 

lines  and  from  and  for  any  individual,  lean  Rapid  Tel.  Co.  v.  Hess,  115  N.  Y. 

and,  on  tender  of  payment  of  the  usual  641 ;  39   Am.  &    Eng.  Corp.  Cas.  536, 

chaises,  to  transmit  the  same  promptly  -'" — ■>  " --  '•■'   -tr  ^  ^ —  ..    ._   <r. 

and  without  partiality  und '-   -' 

two  hundred  dollars  for  1       _       ^  ^                  ,    „ .         - 

or  failure   to   do  so.    This   statute    Is  Connell  v.  Western  Union* Tel.  Co.,  108 

upheld  as  not  being  In  violation  of  the  Mo.  4J9;  39  Am.  &   Eng.  Corp.   Cas. 

eiclueive  power  of  Congress  over  In-  594.     For   the   statute  referred   to,  see 

terstate  commerce.      As  such  a  sUtute  U.  S.  Rev.  Sut.,  fjlj  ^763,  3964. 

merely  provides  for  the  enforcement  of  S.  In   Western     Onion   Tel.   Co.   v. 

common-law   duties.  It   seems   that   it  Pendleton.   121  U.  S.   347;  18  Am.   & 

cannot  be  objected  to.   It  Is  clearly  dls-  Eng. Corp. Cas.  18,  Field,).,  said:  "The 

ttnguishablefrom  thestatuleof/iKf/iiiia,  subjects  upon  which  the  state  may  act 

which  was  declared  Invalid  In  WeBtem  are  almost  infinite,  yet  in  its  regulations 

Union  Tel.  Co.  v.  Pendleton,  131  U.  S.  with  respect  to  all  of  them  there  is  this 

147:   t8  Am,  &  Eng.  Corp.  Cas.  18,  re-  necessary  limitation — that  thestate  does 

95    Ind,   13;   8   Am.  &   Eng.  not  thereby  encroach  upon  thefreeexer- 

s.  56 ;  48  Am.  Rep.  6qa.  else  of  the  jrawer  vested  in  Congress  by 

The  Nrhraska  statute,  providing  for  the  constitution.  Within  that  limitation 

the   liability   of   telegraph   companies,  it  may,  undoubtedly,  make  alt  necessaij 

and  that  they  shall  not  be  exempt  from  provisions  with  respect  to  the  building*, 

liability  by  reason  of  any  stipulations  to  poles  and  wires  of  telegraph  compan^ 

the   contrary,   is   upheld   In    Kemp    v.  In  lis   jurisdiction,  which   the  comfort 

Western  Union  Tel.  Co.,  38  Neb.  661  ;  and  convenience  of  the  community  may 

30  Am.  &  Eng,  Corp.  Cas.  607.  require."      Cooiey   v.   Board   of    Port 

a.  Allentown  v.  Western  Union  Tel.  Wardens,  12  How.  [U.  S.)  299;  West- 
Co..  148  Pa.  St.  117;  Western  Union  ern  Union  Tel.  Co.  u.  Mauachusetta, 
Tel.  Co.  V.  Philadelphia  (Pa.  188S),  13  125  U.  S.  530;  31  Am.  &  Eng.  Corp. 
Atl.  Rep.  144;  31  Am,  &  Eng.  Corp.  Cas.  13;  American  Union  Tel.  Co.  o. 
Cas.  40;   Forsythe   v.  Baltimore,  etc..  Western  Union  Tel,  Co.,  67  Ala,  31; 


loer  o:  payment  01  me  usual  041 ;  39   Am.  u    eng.  \.^orp.  ^as.  530, 

transmit  the  same  promptly  o^'^  ^8  Hun  (N.  Y.)  610;  31  Am.  St. 

It  partiality  under  penalty  of  Rep.  764;  Western  Union  Tel.  Co,  v. 

ed  dollara  for  every  neglect  New  York,  38  Fed.  Rep.  552.     See  also 
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not  subject  to  the  jurisdiction  of  the  state.*  The  rule  in  this  con- 
nection is  the  same  as  that  applied  to  interstate  railroads,  and 
has  already  been  set  out  in  other  articles.*  Therefore,  a  state 
statute,  prescribing  the  order  in  which  dispatches  must  be  sent, 
and  requiring  that  where  the  persons  addressed,  or  their  agents, 
reside  within  one  mile  of  the  station,  or  within  the  city  or  town 
in  which  it  is  located,  the  dispatch  must  be  delivered  by  a  mes- 
senger, is,  in  so  far  as  it  afTects  messages  to  be  delivered  in  another 
state,  invalid  as  an  interference  with  the  exclusive  power  of  Con- 
gress over  interstate  commerce.* 

4a  Am.  Rep.  90;  infra,  this  title,  Tax-  Co.,  139  Mass.  580;  37  Am.  Rep.  387; 

atiOH—Of  TeUgrapk  Companies.  Western  Union  Tel.  Co.  v.  Blancbard, 

1.  Western  Union  Tel.  Co.  v.  Pen-  68  Ga.  399;  45  Am.  Rep.  480;  Coolej-'a 

dieton,  123  U.  S.  347;  18  Am.  &  Eng.  Const.   Lim.   {5th   ed.)    718;    Western 

Corp.  Caa.  18,  rev>9s  Ind.  12;  8  Am.  Union  Tel.Co.  i^.  Pendleton,  95  Ind.  la; 

&  Eng.  Corp.  Cas.  56;  48   Am.   Rep.  8  Am.  &   Eng.  Corp.  Cas.  c6;  48  Am. 

69a  ;  Leloup  V.  Mobile,  117  U.  S.  640;  Rep.  (az\   Western   Union  Tel.  Co.  v. 

II   Am.  &  Eng.  Corp.  Cas.  36;  Pensa-  Meredith,  95  Ind.  93;   8  Am.  &  Eng, 

cola  Tel.  Co.  v.  Western   Union   Tel.  Corp.  Cas.  54. 

Co., 96  U.S.   i;  Weatern   Union  Tel.  Butthedeclsionof thestatecourtwas 

Co.  v.  Texas,  105  U.  S.  460.  reversed  on  a  writ  of  error  in  the  United 

t.  See   Railroads,  vol.  19,  p.  893;  Slates  Supreme  Court,  in  the  case  of 

Freight,  vol.  8,  p.  918;  Intbrstatk  Western   Union  Tel.  Co.  ».  Pendleton, 

CoMMBRCE,  vol.  II,  p.  jji ;  TiCKBTS  131  U.  S.  347;    18  Am.  Si   Eng.  Corp. 

AMD  Fares.  Cas.  i8,  and  the  rule  laid  down  that 

S.  Becnlatlon  of  Iiit«ntati«  llBaaagM.  such  a  statute  could  be  enforced  onlj  as 

— Indiana   Rev.  Stat.,  }f  4176-78,  pro-  to  messages  sent  between  points  both  of 

Tided  that  every  telegraph  company  In  which  were  within  the  state.   The  court, 

the  state  should  receive  dispatches  irom  by  Field,  J.,  after  reviewing  Western 

persons  or  from  other  lines,  and  on  pay-  Union  Tel.  Co.  v.  Texas,  105  U.  S.  464, 

mentoftheuBualcharges  "transmit  the  and    Pensacoia   Tel.   Co.   v.   Western 

■ame  with  impartiality  and  good   faith  Union  Tel.  Co.,  96  U.  S.  i,  said  :  "The 

in  the  order  of  time  in  which  they  are  object  of  vesting  the  power  to  regulate 

received,underpenalty"ofonehundred  commerce  in  Congress  was  to  secure, 

dollars.    The  statute  also  provided  for  with  reference  to  its  subjects,  uniform 

the  preference  of  certain  messages,  and  regulations,  where  practicable,  against 

for  the  delivery  of  all  messages  by  a  conflicting  state  legislation.    Such  con< 

messenger    of    the     receiving     otfice.  flicting  legislation  would  inevitably  fol- 

When  the  validity  of  the  statute  was  low  with  reference  to  telegraphic  com- 

tested  in  the  state  court,  upon  the  issue  munlcationsbetweencitizensofdifferent 

as  to  whether  the  sender  of  a  dispatch  states,  if  each   state   was   vested   with 

from  S.  in  Indiana  to  O.  in  Iowa  could  power  to  control   them  beyond  its  own 

recover  the  penalty  because  the  com-  limits.     The  manner  and  order  of  the 

pany's  agent  in  O,  failed  to  deliver  the  delivery  oftelegrams,  as  well  as  of  their 

dispatch  by  a  messenger  as  required,  it  transmission,  would  vary  according  to 

was  held  by  an  undivided  bench  that  the    judgment  of    each   state.     .     .     . 

the  statute  was  valid  and  constitutional,  Indiana  also  requires  telegrams  to  be 

and  that  the  plaintiff  might  recover  the  delivered  by  messengers  to  persona  to 

penalty.     The  court  recognized  Pensa-  whom  they  are  addressed,  if  they  reside 

cola  Tel.  Co.  v.  Western   Union   Tel.  within  one  mile  of  the  telegraph  stalion 

Co.,  96  U.   S.  1,  and  other  cases,   but  or  within   Ihe   city  or  town   in  which 

considered   that  the  Etatute  waa  never-  such   station  ia ;    and  the   requirement 

theless  valid  even   as  to  messages  sent  applies  according  to  the  decision  of  its 

out  of  the  slate,  relying  on  Sherlock  t>.  supreme  court  in  this  case  when  the  de- 

Ailing,  93  U.  S.  99;  Mobile  County  v.  livery  is  to  be  made  in  another  state. 

Kimball,  loa  U.  S.691 ;  Munn  v.  Illinois,  Other  states  might  consider  that  the  de- 

94  U.  S.  113;  Philadelphia,  etc.,  R.  Co.  livery  hy  mesaen^er  to  a  person  living 

I'.  Pennsylvania,  15  wall.  (U.  S.)  23a;  in  a  city  many  miles  in  extent,  was  an 

HarriganD.  Connecticut  River  Lumber  unwise  burden,  and  require  the  duty 
15  C.  of  L.— 49                         769 
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As  the  United  States  statutes  give  to  all  telegraph  companies 
complying  with  certain  conditions,  the  right  to  construct  their 
lines  along  all  military  or  post  roads,  a  state  has  no  power  to 
grant  to  any  company  an  exclusive  right  to  the  occupation  of  any 
post  road  within  its  borders,  and  a  grant  of  such  a  right  is  void.^ 

To  insure  the  protection  of  its  citizens,  a  state  may  require  that 
no  foreign  corporation  shall  do  business  within  its  limits  unless  it 
has  therein  at  least  one  known  place  of  business,  and  an  author- 
ized agent  upon  whom  process  may  be  served.*  And  this,  it 
seems,  may  apply  as  well  to  telegraph  companies  as  to  others,  not- 
withstanding the  fact  that  they  are  instruments  of  interstate  com- 
merce. While  a  state  may  not  exclude  absolutely  any  such 
company,  it  may  impose  reasonable  restrictions  and  conditions 
upon  it  by  virtue  of  its  power  of  police  regulation.* 

within  leti  MmlU;  but  If  the  law  of  one  within  its  borders,  of  tlie  duties  of  the 
state  can  prescribe  ttie  order  and  man-  company  engaging  to  transmit  it.  This 
ner  of  dellverj  in  another  state,  the  re-  view  would  follow  from  the  accepted 
cclver  of  the  message  would  often  find  principle!  that  a  state  may  enforce  the 
himself  incurring  a  penaltj  because  of  performance  ofthe  obligationsof  a  pub- 
conflicting  laws,  both  of  which  he  could  lie  company-  though  it  is  engaged  in  in- 
not  obey.  Conflict  and  confusion  would  terstate  commerce,  and  that  a  state  law 
only  follow  the  attempted  exercise  of  is  not  invHlid  merely  because  it  inci- 
•uchapower.  We  are  clear  that  It  does  dentally  affects  interstate  commerce- 
not  eiiat  in  anv  state."  See  infra,  this  Peck  v.  Chicago,  etc.,  R.  Co.,  94  U.  S. 
title,  InUrslate  Meisagea.  164;  Louisrille,  etc.,  R.  Co,  v.  Railroad 
On  similar  principles,  It  is  held  that  a  Commission,  19  Fed.  Rep.  679 ;  16  Am. 
message  sent  by  telephone  from  one  &  Eng.R.  Cas.  i;  Railroads,  vol.  19, 
state  to  another  is  within  the  protection  pp.  6&^  893. 

of  the  interstate  commerce  laws,  and         1.  Pensacola    TeU   Co.    v.   Western 

cannot  be  regulated  or  prohibited  by  Union  Tel.  Co.,  3  Woods   (U.  S.)  643; 

injunction   from  a  state   court,  on   the  aff'd  96  U.  S.  I. 

ground  that  the  persons  or  corporation        9.  Vvtt&tA    Coiporaitiolu  —  Acant   fbr 

engaged  In  sending  such  messwes  and  SoTlo*  of  PiooeH. — Paul  v.  Vii^nla,  S 

operating  the  line,  have  not  p^  «Ute  Wall.  {U.  S.)   168;  Forbign  Corpo- 

taxes,    /m  rs  Pennsylvania  Teleph.  Co., '  "  -    '"" 


£'1  N.  I.  Eq.  91;  35  Am.  ft  Eng.  Corp. 
as.  26. 


Western  Union  Tel.  Co.,  67  Ala.  if, ;  41 
The  dedslon  of  the  United  Slatts  Am.  Rep.  go,  the  plaintiff,  a  telegraph 
Supreme  Court  in  the  Pendleton  cose  company,  liled  a  bill  for  an  injunction 
was  confined  to  the  particular  case  In  to  restrain  the  defendant  from  interfer- 
hand,  and  is  not  to  be  given  too  exten-  ing  with  the  construction  and  operation 
sive  an  application.  Thus,  where  there  of  its  line.  The  state  constitution  pro- 
Is  a  refusal  or  total  failure  to  transmit,  vldcd  that  no  corporation  should  do 
the  sender  may  enforce  the  statutory  business  within  the  state  "  without  hav- 
penalty,  although  the  point  of  desti-  ingat  least  one  known  place  of  business, 
nation  was  in  another  state.  So  also,  and  an  authorized  agent  or  agents  there- 
where  the  wrong  complained  of  is  a  re-  In."  With  this  provision,  the  plaintiff 
fusal  to  deliver,  or  a  delay  in  delivery,  had  not  complied.  The  injunction  was 
the  addressee,  if  the  statute  allows  an  deniedonthegroundthatnorighttosuch 
action  by  him,  may  enforce  the  penalty,  relief  was  shown  to  exiit,  but  the  court 
though  the  message  is  sent  from  a  for-  went  on  to  hold  that  the  constitutional 
eign  state.  All  that  was  decided  in  the  provision  quoted  did  not  conflict  with 
Pendleton  case  was  that  a  state  cannot  the  Federal  Constitution, saving:  "The 
enforce  the  performance  of  a  duty  be-  mandate  of  section  4,  article  14  of  the 
yon d  its  borders,  and  the  fact  that  the  constitution  of.i4/iT#ima,  which  requires 
message  Is  sent  from  one  state  into  an-  foreign  corporations  to  have  a  known 
other  does  not  deprive  either  slate  of  place  of  business  and  an  authorized 
the  right  to  enforce  the  performance,  agent,  1«  just  as  much  a  police  r^ula- 
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The  constitutional  prohibition  against  the  impairment  of  the 
obligation  of  contracts,  and  in  favor  of  the  protection  of  vested 
rights,  affords  a  limitation  to  the  state's  power  of  control.*  Thus,a 
municipal  ordinance,  granting  to  a  particular  company  authority 
to  construct  and  maintain  telegraph  lines  along  the  streets  with- 
out limitation  as  to  time,  and  for  a  stipulated  consideration,  when 
accepted  and  acted  on  by  the  company  by  a  compliance  with  all 
conditions,  and  by  the  construction  of  an  expensive  plant,  acquires 
the  features  of  a  contract,  which  the  city  cannot  afterwards 
annul  or  alter  in  its  essential  terms  without  the  company's  con- 
sent.* In  this  connection  the  same  general  rules  as  to  the  state's 
right  of  regulation  and  control,  apply  to  telephone  as  to  telegraph 
companies  ;*  the  most  common  instances  of  its  exercise  are  seen 
in  statutes  requiring  telephone  companies  to  furnish,  without  dis- 
crimination,* facilities  to  all  who  apply  for  them,  and  in  statutes 
regulating  the  chaises  of  such  companies,''  and  the  manna*  of  the 
construction  of  their  lines  * 

2.  Be^pilation  of  Charges.— A  telephone  company  is  engaged  in 
a  "  business  affected  with  a  public  interest,"  within  the  meaning  of 
the  rule  laid  down  in  a  leading  case,'  and  the  state,  in  the  exer- 
cise of  its  police  power,  may  therefore  regulate  the  charges  of 

tax.  It  clBimed  the  right  under  a  sec- 
tion of  the  origtnal  ordinance,  nhich 
ding  vagrancy  among  its  InhabitantH.  provided  that  "all  the  acts  and  doings 
It  docB  not  impede  or  obstruct  unrea-  of  said  companjr  under  this  ordinance 
eonablj'  anj  right  conferred  on  foreign  shall  be  subject  Co  any  ordinance  that 
telegraph  corporate  companies  by  the  mej  hereafter  be  passed  by  the  city 
act  of  Congress  [  U.  S.  Rev.  St.,  f  ^  5263-  council  concerning  the  same."  It  vas 
69),  and  is  therefore  free  from  consHtu-  held,  however,  that  the  city  could  not 
tional  objections."  The  court  recog-  thus  impair  the  contractual  obligation, 
nized  that  In  Paul  -a.  Virginia,  8  Wall,  the  court  considering  that  "  the  city's 
(U.  S.)  168,  the  corporation  was  not  one  construction  of  this  section  Is  strained 
engaged  in  interstate  commerce,  but  and  unreasonable,  and  conforms  neither 
considered  that,  notwithstanding  the  to  its  spirit  nor  letter."  See  also  Hud- 
decisions  inPensacolaTel.Co.i'.West-  son  Teleph.  Ca.is.  Jersey  City,  49  N.J. 
ern  Union  Tel.  Co.,  96  U.  S.  i.  the  same  L.  303 ;  16  Am.  &  Eng.'Corp.  Cas.  297. 
rule  might  be  applied  to  telegraph  com-  >.  Bacnlatlon  of  TM«plioiM  CompanlM. 
panles  operating  in  more  than  one  state.  — Statutes  concerning  telegraphs  usu- 
American  Union  Tel.  Co.  v.  Western  ally  include  telephones,  unless  there  is 
Union  Tel.  Co.,  67  Ala.  x\\  41  Am.  Rep.  something  to  indicate  a  contrary  inten- 
94.  See  also  Singer  Nitg,  Co.  v.  Har-  tion  on  the  part  of  tlie  Icgislatuf^.  Se« 
dee,  4  N.Mei.  175;  Cooper  Mfg.  Co. r.  ju/ra,  this  title,  DefiHition;  Franklin 
Ferguson,  113  U."S.  737;  8  Am.  &Eng.  -d.  Northwestern  Teleph.  Co.,  69 
Corp.    Cas,    178;     Philadelphia    Fire  Iowa  97. 

Assoc.  II.  New  York,  119  U.  S.  110;  15  ».  See  la/ra,  this  title,  Z'nO'ii/ refc- 

Am.  &  Eng.  Corp.  Caa.  431.  phone    Comfattiei   to    Furnish  Equal 

1.  PTotsctlon    ttf  Yeatcd    Intereita. —  Facilities  to  All;  Mandamus,  vol.  14, 

Dartmouth   College   v.    Woodward,  4  p.  163. 

Wheat.  (U.  S.)  518;  Franchises,  vol.  6.  See  infra,   this  title.   Regulation 

8,  p.  620;   PoLiCH   PowKK,  vol.   i8,  p.  of  Charges. 

760;  Railroads,  vol.  19,  p.  891.  6.  See  supra,  this  title.  Construction 

a.  In  New  Orleans  r.  Great  Southern  and   Maintenance  of   Telegraph   and 

Teleph.,  etc.,  Co.,  40  L.a,  Ann.  41;  11  Telephone  Lines. 

Am.  &   Eng.  Corp.   Cas.  35,  the   city  T.  Munn   i>.   Illinois,   94   U.  S.   113, 

attempted  to  impose  an  additional  bur-  affirming  69  111.  80.     See  the  doctrine 

den  on  Che   company  In  the  shape  of  a  of  this  case  reviewed  and  examined  in 
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such  companies,  and  provide  a  maximum  rate  which  their  chaises 
shall  not  exceed.^  The  fact  that  the  telephone  lines  are  operated 
under  patents  granted  by  the  general  government  in  no  way 
affects  the  right  of  the  state  in  this  regard.*  Where  a  statute 
exists  which  regulates  such  charges,  the  telephone  company  can- 
not evade  its  operation.  Thus,  it  cannot  exceed  the  maximum 
rate  by  pretending  to  divide  the  charge  into  two  items,  one  being 
designated  as  the  regular  rental  and  the  other  as  a  monthly  chaise 
for  the  use  of  the  instrument  by  non-subscribers.'  Nor  can  it 
exceed  the  rate  prescribed  by  attempting  to  charge  a  certain  sum 
for  each  conversation,  instead  of  charging  a  regular  rental.*  The 
state  may  delegate  its  right  of  police  regulation  to  a  municipal 
corporation,  but  whether  such  a  delegation  has  been  made  in  any 
particular  case,  depends  upon  the  construction  of  the  charter 
or  statute."  The  same  principles  will  apply  to  telegraph  com- 
panies* The  fact  that  they  are  instruments  of  interstate  com- 
merce, and  exercise  privileges  under  special  grants  of  right  of 
way  from  the  federal  government,  does  not  remove  them  from 
the  state's  power  of  control  in  matters  of  police  regulation,  though 


Lim.  (4th  ed.),  p.  [594)  743 ;  People  f.  part  o(  preceding   note.     In  Patterson 

Budd,   117   N.   v.  I  ;  19  Am.   &    Eng.  v.  Kentucky,  97  U.  S.  507,  the  court,  in 

Corp.  Cas.  16.  upholding  the  right  of  a  state  to  regu- 

1.  Hockett  V.  State,  105  Ind.  559;  "  l»-'e  the  use  and  sale  of  a  patented  arti- 

Am.  &   Eng.  Corp.   Cas.  577;  55   Am.  cle  within  its  limits,  said :  "We  are  of 

Rep.  101;  Central  Union  Tcleph.  Co.  the  opinion  that  the  right  conferred  up- 

V.   Bradbury,   106  Ind,    i  ;  Johnson  i>.  on  the  patentee  and  his  assigns  to  use 

State,    113  Ind.    143;  11    Am.   &   Eng.  and  vend  the  corporeal  thing  or  article, 

Corp.  Cas.  6j;  Central   Union  Telepii.  brought  into  eiistence  by  the  applica- 

Co.  V.  Slate,  118   Ind.   194;  35   Am.   &  tion  of  the  patented  discovery,  must  be 

Eng.  Corp.  Cas.  481 ;   10  Am.  St.  Rep.  exercised  in  subordination  to  the  police 

114;  St.  Louis  II.  Bell  Teieph.  Co.,  96  regulations  which  the  state  established 

Mo.  613 ;  ij    Am.  &    Eng.  Corp.  Cas.  by  statute."     See   Patent   Law,  vol. 

476;   9   Am.   St,   Rep.   370,     See   also  18,  p.  65;  Stale  f.  Bell  Teieph.  Co.,  36 

Mayo  V.  Western  Union  Tel.  Co,  <N.  Ohio  St.  296;  38  Am.  Rep.  586. 

Car.  1S93),  16  S.  E.  Rep.  1006.  S.  BdMinei  to  BTKda  8t»tnt«  B«rilat- 

"  The /tate  regulation  and  control  of  tug  OharSM.— Johnson  -v.  State,  1 1\  Ind. 

property  devoted  to  a  public  use  is  not  143 ;  i\  Am.  s  Eng.  Corp.  Ca«.  6j. 

the  taking  of  property  for  a  public  pur-  4.  Central   Union    Teieph.    Co.    v. 

pose,  wiihin  the  meaning  of  the  consti-  State,  1 18  Ind.  194,  598 ;  35  Am.  &  Eng, 

tulion  of  this  state.     Nor  is  such  regu.  Corp.  Cas.  4S1  ;  10   Am.   St.  Rep.  114. 

lation  and  control  an  interference  with  S,  In  St.  Louis  v.  Bell  Teieph.  Co., 

the  guaraniied  rights  of  the  citizen  in  96  Mo.  633;  25  Am.  &  Eng.  Corp.  Cas. 

Erivate  property."  Hockett  v.  State,  105  476;  9  Am.    St.  Rep.   370,   the  major 

"<!•  .S59:  11    Am.  &  Eng.   Corp,   Cas,  and  assembly  of  St.  Louis  were  author- 

577;  SS  Am,  Rep.   307.     See  also  Chi-  ized  by  the  charter  of  the  city  "to  li- 

cago.etc,  R.  Co.  v.  Iowa,  94  U.  S,  155;  cense,  tai  and  regulate  telegraph  com- 

Mobile  I'.  Yuille,  3  Aln.  137;  3!)  Am.  panles  or  corporations,  and   all   other 

Dec.   441  ;    Com,   v.    Alger,   7   Cush.  business,   trades,  vocations   or   proret- 

(Mass.)  53;  Foster  v.  Kansas,  113  U,  S.  slona  whatever,"  and  also  to  provide  for 

aoi;  Atty.  Gen'l   v.  Chicago,  etc,   R.  the  "general  welfare  "  of  the  city.     It 

Co.,  3S  Wis.  41S ;  Police  Power,  vol.  was  held   that  the  power   to   regulate 


18,  p.  7S1 ;  Tickets  and  Fares. 

telegraph  companies  i 

ncluded  a  similar 

a.  Effect  of  Oruit  of  Patent  EUht.— 

power   over   telephon 

See   Hockett  v.  State,  105  Ind,  559;  11 

though  the  latter  were 

not  in  existence 
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it  may  limit  the  power  of  the  state  where  the  charges  relate  to 
interstate  messages.' 

3.  Hvniflipal  Control^Iacente  Feea. — The  legislature  may  dele- 
gate to  a  municipal  corporation  a  general  power  to  regulate  the 
construction  and  maintenance  of  telegraph  lines  within  its  limits, 
and  this  power  is  included  in  the  delegation  of  a  general  power 
of  police  control  over  streets  * 

After  the  city,  by  virtue  of  its  power  to  regulate,  has  designated 
the  streets  in  which  a  company  may  place  its  wires,  and  the  com- 
pany has  conformed  to  all  the  conditions,  and  expended  money 
in  placing  its  poles  on  such  streets,  the  municipality  cannot 
revoke  the  designation  except  for  Just  and  sufficient  cause.*  But 
the  fact  that  a  company  has  obtained  permission  from  a  city  to 
occupy  the  streets,  does  not  secure  immunity  for  it  from  subse- 
quent regulations  prescribed  by  the  legislature,  which  do  not 
amount  to  an  impairment  of  its  substantial  vested  rights,* 

Where  the  telegraph  line  in  a  street  amounts  to  a  nuisance,  the 

at  the  time  of  the  grant  of  authority,  which  provides  that  such  privtlege  shall 
But  it  was  considered  that  this  power  expire  on  a  certain  dajr,  the  mayor  has 
did  not  confer  on  the  city  authorities  no  right,  without  direction  from  the 
the  right  to  regulate  by  ordinance,  the  council  and  without  notice  to  the  corn- 
charges  of  telephone  companies.  Such  pany,  to  cut  and  remove  the  wires  after 
authority  has,  however,  been  conferred  the  eipiratlon  of  the  time  limited,  and 
hy  a  later  statute.  Missouri  Acts  1889,  he  will  be  liable  as  a  trespasser  for 
ch.  434,  p.  370.  so  doing.     Mutual   Union  Tel.  Co.  v. 

I.  See  infra,  this  title,  Slate  Regvla-  Chicago,  16  Fed.  Rep.  309. 

lion  and  Control,  Generally;  Western  8.  Hudson  Teleph.  Co.  f.  Jersey  City, 

Union  Tel.  Co.  i/,  Pendleton,  111  U.  S.  40  N.  ].  L,  103;  16  Am.  &  Eng.  Corp. 

347;  iS  Am.  &  Eng.  Corp.  Cas.  18.  The  Cas.  291.     In  this  case  Reed,  J.,  laid: 

same  principles  which  control  the  right  "  That    the   common   council   has   the 

of  the  stale  to  regulate  railroad  charges,  power,  at  its  mere  wilt,  to  amend  the 

apply  in  the  case  of  telegraphs.     See  act  which  has  legalized  the  occupation 

Freight,  vol.  8,  p.  906,  918;  Tickets  of  the  streets,  and  so  leave  the  campa- 

AND  Farhs.  ny's  property  impressed  with  the  char- 

a.  Allentown  -v.  Western  Union  Tel.  acter  of  a  nuisance  which  can  be  at 
Co.,  14S  Pa.  St.  117;  Western  Union  once  abated  and  their  business  thus  de- 
Tel.  Co.  V.  Philadelphia  (Pa.  1888),  la  stroyed,  I  cannot  admit.  The  powerof 
Ati.  Rep.  144;  21  Am.  &  Eng.  Corp,  a  common  council  to  revoke  its  permis- 
Cas.  40;3DiU.onMun.  Corp.  [4th  ed.),  sion,  given  by  statutory  authority,  to  the 
4  698,  note.  location  of  a  railroad  in  the  streets  of  a 

Thus  a  company  maybe  compelled  city,  was  expressly  denied  in  the  case 

to  put  up  a  shapely  pole,  as  required  by  of  People's  Pass.  R.  Co.  v.  Baldwin,  37 

ordinance.  Forsy the  ii.  Baltimore,  etc..  Leg.  Int.  (Pa.)  424.  and   in   Brookh'n 

Tel.  Co.,  IJ  Mo.  App.  494.  Cent.  R.  Co.  v.  Brooklyn  City  R.  Co^ 

Under  the  general  telegraph  law  of  3a  Barb.   (N.  Y.)   358.     I  also  under- 

AVH-yerMj",  thcauthoriliesotanincor-  stand  the  rule   laid  down  in  Com.  v. 

porated  town  cannot,  before  prescribing  Boston,  97  Mass.  555,  in   reference   to 

regulations  for  the  elevation  at  which  the    right  of  municipal   authorities   to 

the  wires  shall  cross  the  streets,  treat  proceed  against  telegraph  poles   in    a 

such  use  of  the  streets,  for  that  purpose,  street,  as  nuisances,  after  permission  to 

as  in   no  way    impedes    or  endangers  so  place  them  has  once  been  granted, 

their  full,  free,  aad  safe  use,  as  a  nui-  is  In    the    same    direction."     See   also 

sance.     American    Union   Tel.  Co.  v.  American  Union  Tel,  Co.  «.  Harrison, 

Harrison,  31  N.J,  Eq.  627.  31  N.J.  Eq.  617 ;  Suburban  Light,  etc., 

Where  a  telegraph  company  erects  Co.  v.  Boston,  153  Mass.  100. 

poles  and  strings  wires,  under  authority  <.  People  f.  Squire,  145  U,  S,  175, 

of  an   ordinance   of  the    city    council,  a/'f  107  N.  Y.S9S;  i  Am,  St.  Rep.894. 
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municipal  authorities  have  a  right  to  abate  it,  by  virtue  of  their 
general  power  to  protect  the  public  interest  in  the  streets.* 

Under  its  power  to  regulate,  a  municipal  corporation  has  no 
authority  to  tax  a  telegraph  or  telephone  company  operating 
lines  within  its  limits,  and  therefore  may  not  impose  license  fees, 
except  so  far  as  may  be  necessary  for  the  expenses  of  inspection, 
etc.*  Where,  under  express  authority  from  the  legislature,  a 
municipal  corporation  is  authorized  to  impose  a  license  tax  on  the 
business  of  telegraph  companies  done  within  the  city,  the  tax 
must  be  confined  to  such  business  as  is  not  interstate  in  its 
character.' 

YL  Fbdesal  CoiTHOl.— The  fact  that  a  telegraph  company 
whose  lines  extend  into  several  states  is  an  instrument  of  inter- 
state commerce,  subjects  it  to  the  control  of  Congress,  so  far  as 
regards  matters  connected  with  commerce  between  the  states,* 
And  Congress  has  a  further  right  of  control,  by  virtue  of  the  con- 
ditions incorporated  into  the  grants  of  franchises  to  certain  com- 
panies which  constructed  lines  through  the  territories  and  along 
the  Pacific  railroads.^ 

I.  Hulsancs. — New  Yorl[,etc.,Teleph.  citv,  cannot  be  upheld  under  the  citj'a 

Co.  V.  Eaet  Orange,  \i  N,  J.  Eq,  490.  power  to  "  relate."  St.  Louis  v.  West- 

In  this,  an  injunction   to   restrain  the  ern  Union  Tel.  Co.,  39  Fed.  Rep.  59; 

authorities  from  removing  the  poles  was  NewOrleani  -o.  Great  Southern  Tcleph., 

denied,  on  the  ground  that  the  compa.  etc.,  Co.,  40   La.   Ann.  41;  31   Am.  ft 

nj'i  authority  to  occupj'  the  itreet  was  Eng,  Corp,  Cas.  35.  See  also  generally, 

doubtful.     See   Mutual  Union  Tel.  Co.  License,  vol.  13,  p.  531;  Taxation, 

■D.  Chicago,  16  Fed.  Rep.  309.  vol.  15.  P-';'"/™-'""  ""'•  TaxaitoH— 

I.  Uesnas  Feei.— See  Leloup  t>.  Mo-  Of  TeUgrafh  Comfanits;  New  York 

bile,   137    U.   S.  640;   31   Am.  &  Eng.  v.  Second  Ave.  R.  Co.,  33   N.  Y.  36a, 

Corp.  Cas.  37;   WUconsin  Teleph.  Co.  ag'g  34.  Barb.  (N.   Y.)  41;    13  Abb. 

V.  Oshkosh,  63  Wis.  33 ;  8  Am.  &  Eng.  Pr.  (N.  Y.)  364.     Cotnfan  Thompson 

Corp.  C as.  538.   Thus  an  ordinance  re-  on   Electricitr,   4128,   questioning  the 

quiring  all  telegraph  poles  within  the  correctness  of  the  last  rule;  37  Am.  L. 

city  to  be  inspected  by  the  police  ~        ••   - 


[larlment  and  licensed,  and  imposing  a 
icense  fee  of  one  dollar  per  annum  for     Car.  1891)1  9 
each   pole,  and  two  dollars  and  a  half    casein  the  Charleston  court  of  1 


c; 


onableor     pleas).     See    also    Moore    -v.   Eufaqla 

-      -  -  *E-9 

'  regulation."     Allentown  v.  West-         «.  Penaacola    Tel.   Co.   *.    Wettem 


invalid,  and  is  within  the  city's  power     (Ala.  1893),  11  So.  Rep.  931. 


ern   Union  Tel.  Co.,   148  Pa.   St.  117;  Union  Tel.  Co,  96  U.   S.   1.     See  also 

Philadelphia   v.  Postal  Tel.  Cable  Co.  Inthrstatb    Commskce,  vol.    11,  p. 

(Supreme   Ct.),  ii    N.  Y.   Supp.   5^6;  539  ?/ jey. 

Chester  v.  Western  Union  Tel.  Co^  6.  See  Railroads,  vol.  19,  p.  S94: 
ija  Pa.  St.  464;  Western  Union  Tel.  supra,  this  title.  Federal  and  Slale 
Co.  f.  Philadelphia  (Pa.  :888),  13  Atl.  Grants  0/  Right  0/  Way;  U.  S.  -.■. 
Rep.  144;  31  Am.  &  Eng.  Corp.  Cas.  Union  Pac.  R.  Co.,  91  U.  S.  71. 
40.  Compare  Philadelphia  v.  Weatern  Thus,  in  view  of  the  fact  that  the 
Union  Tel.  Co.,  40  Fed.  Rep.  615.  So  telegraphic  franchises  granted  by  the 
where  the  state  has  imposed  an  annual  Union  Pacific  acts  were  Inalienable  by 
license  fee  in  lieu  of  all  taxes,  a  city  the  grantees,  and  also  of  the  eiprcM 
cannot  impose  additional  taxes  in  the  reservation  therein  of  the  right  to 
form  of  license  fees.  Wisconsin  Teleph.  "  add  to,  alter,  amend  or  repeal,  Con- 
Co.  V.  Oshkoah,  63  Wis.  33 ;  S  Am.  &  gress  had  power  to  pass  the  act  of 
Eng.  Corp.  Cas.  538.  August  7th,  1S8S,  directing  therailroad 
But  a  privilege  or  license  tax  of  five  and  telegraph  companies  which  re- 
dollars  a  year  on  each  pole  within  the  ceived    government   aid,  henceforth  to 
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TIL  Drrrr  of  tblkfhobe  ConFAirtEs  lo  Fdehibh  Xauu,  Faciu- 

Tiu  TO  All. — Telephone  companies,  whether  corporations  or  indi- 
viduals, are  engaged  in  a  public  employment  and  their  business  is 
affected  with  a  public  interest.  They  are  bound,  therefore,  to 
serve  impartially  and  without  discrimination,  all  who  apply  for 
service  and  who  tender  a  compliance  with  their  regulations.  The 
telephone,  though  of  recent  discovery,  has  become  almost  indis- 
pensable to  the  commercial  and  business  public  ;  it  is  a  vehicle  of 
public  intelligence  and  its  owners  cannot  refuse  to  discharge  the 
obligations  incumbent  upon  them  as  public  servants.*  Nor  can 
they  evade  these  obligations  on  the  ground  that  they  own  and  oper- 
ate their  lines  under  license  from  the  holders  of  the  patent,  the 
terms  of  which  license  require  that  service  shall  not  be  furnished 
to  certain  rival  companies.  Owners  of  patents  and  persons  hold- 
ing under  them  must  exercise  their  rights  subject  to  the  obliga- 
tions imposed  by  the  common  or  statute  law,  and  cannot  by 
contract  or  otherwise  evade  such  obligations.* 

operate  th«ir  telegraph  linea  by  them-  the  dut;  to  the  relator  was  one  growing 
•elves  alone  and  through  thetr  own  otS-  out  of  Its  otGce  as  carrier  and  not  out 
ccrsand  emploj'&.  U.  S.  v.  Western  of  contract;  and  that  Its  relations  with 
Union  Tel.  Co.,  jo  Fed.  Rep.  28.  See  the  relator  as  to  the  mlsundervUndlng 
also  aufra,  this  title,  Corf  orate  Rights  between  them  concerning  the  directory, 
and  FranckUet.  could  not  affect  the  case.  See  also  Dela- 
1.  In  State  v.  Nebraska  Teleph.  Co.,  ware  *.  Delaware,  etc.,  Tel,,  etc.,  Co., 
17  Neb.  116;  S  Am.  Sl  Eng.  Corp.  Cas.  47  Fed.  Rep.  633;  35  Am.  &  Eng.  Corp. 
i;  52  Am.  Rep.  409,  It  appeared  that  Cas.  15;  af'd$o  Fed.  Rep.  677;  Cen- 
th«  relator,  an  attorney  at  law,  applied  tral  Union  Teleph.  Co.  v.  Bradbury,  to6 
to  the  local  company  for  a  telephone  Ind.  1;  Budd  v.  New  York,  143  U.  S. 
with  the  usual  connections.  The  in-  ;I7;  36  Am.  &  Eng.  Corp.  Cas.  31 ; 
•tnimcnt  was  furnished,  together  with  People  v.  Manhattan  Gas  Light  Co„ 
all  the  appliances,  excepting  a  directory,  45  Barb.  (N.  Y.)  136.  The  telephone 
the  absence  of  which  materially  im-  company  cannot  evade  this  obligation 
paired  the  beneficial  use  of  the  tete-  by  alleging  that  It  does  not  rent  tele- 
phone. After  continued  .applications,  phones,  but  furnishes  such  service  by 
a  directory  was  furnished,  but  on  pay  means  of  public  stations  only.  Central 
day,  the  subacriber  refused  to  pay  except  Union  Teleph.  Co.  v.  State,  133  Ind.  113; 
for  the  time  during  which  he  had  been  Central  Union  Teleph.  Co.  v.  State,  iiS 
furnished  withadirectory;  thccompany  Ind.  194;  15  Am.  &  Eng.  Corp.  Cas. 
Insisted  on  full  payment.  Neither  481 ;  10  Am.  St.  Rep.  114. 
would  yield,  so  the  company  removed  a.  Eflisot  of  Oonttftot  wltb  Parant  Odin- 
the  instrument.  Subsequently  the  re-  pany  Owning  Patent  Ufbt. — TheAmer- 
lator  applied  for  service,  offering  to  ican  Bell  Telephone  Company  own* 
comply  with  their  reasonable  regula-  thetelephonepatents,  and  Itscustomhas 
tlons,  but  was  refueed.  He  then  applied  been,  in  granting  to  local  companies  the 
tbr  mandatuuj  to  compel  the  company  right  to  operate  lines,  to  provide  fn  the 
to  render  the  service.  It  was  held  Chat  grant  that  the  grantee  shall  not  afford 
the  tnandamui  should  issue.  The  court,  telephone  fHcilities  to  any  telegraph 
after  reviewing  the  status  of  the  tele-  company  except  with  the  grantor'scon- 
phone  companies  and  the  public  char-  sent.  In  State  v.  Bell  Teleph.  Co.,  36 
acter  of  the  obligations  they  assume,  Ohio  St.  296;  38  Am.  Rep.  584,  the 
concluded  that  the  company  had  "  as-  terms  of  the  grant  were  aa  stated,  and 
Bumed  the  responsibility  of  a  common  the  parent  company  had  provided  that 
carrier  of  newa.  Its  wires  and  poles  the  Western  Union  Telegraph  Com- 
llne  our  public  streets  and  thorough-  pany  should  have  a  monopoly  of  all 
fares.  It  has,  and  must  be  held  [o  have,  telegraphic  transmissions  in  connec- 
Uken  Its  place  by  the  side  of  the  tele-  tion  with  the  telephone.  The  court 
graph  as  such  common  carrier."  That  held  that  such  a  contract  could  not  re- 
775 
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In  many  of  the  states,  statutes  exist  which  provide  for  the 
enforcement  of  these  obligations,  but  it  seems  that  the  rule  would 
be  the  same,  whether  the  obligation  was  declared  by  statute  or 
considered  as  arising  from  the  common  law.' 

Iteve  the  local  company  from  Its  obtiga-  Eng.   Corp.   Caa.    378;   44   Am.    Rep, 

tlon  to  Ecrve  the  public  impartially',  and  137.    The  facts  were   the   same   ae  in 

issued amaR^aniHj  to  compel  the  com-  the   first  esse    set    out    in    this    note, 

pany  to  supply  the  relators   (other  tel-  Tlie  court   held  that  the  parent  com- 

egraph  companieB),  with   telephone  fa-  panj    in    Massachuselta,    owning    the 

cilittes.     In  this  case  a.  statute  provided  patent,  had  a  right,  in  granting  licenses 

specificallj   as  to  the  duties  incumbent  for  its  use,  to  impose  whatever  restric- 

upon    telephone    and    telegraph  com-  tlons    ft  chose;   that   the    CoMMeclirul 

panles.     In  the  case  of  Chesapeake,  etc.,  corporation,  therefore,  acquired  a  right 

Teleph.  Co.  v.  Baltimore,  etc.,  Tel.  Co.,  only  to  the  restricted  useof  the  patented 

66  Md.  399;  59  Am.  Rep.  167;  16  Am.  device,  and  its  duty   to  the  public  did 

&  Eng.  Corp.  Cas.  iii,  a  similar  state  of  not  extend  beyond  that  restncted  use; 

facts  existed.    Thecase  arose  under  the  that  the  statute   requiring  all  telegraph 

statute    declaring    the    duties   of   tel-  and  telephone  companies  to  receive  dls- 

egraph   companies,    which,   the   court  patches  from  all   other   telegraph   and 

held,    included    telephone    companies,  telephone  lines,  and   transmit  them  on 

A    mandamu)  yias   issued    to   compel  payment  of  the  usual  charges,  could  not 

the  telephone   company    to  extend  its  operate  to  compel  the  Connttnicuf  cor- 

service  to  the   complainant    telegraph  poratlon  todowhat  tt  hadnorighttodo; 

company.     So  in  Bell  Teleph.  C?o.  v.  and  that  a  Massachiiselli  statute  to  the 

Com.  (Pa,  1886),  3  Atl.  Rep. 835;  Cen-  same  effect  was  to  be  regarded  as  ap- 

tral  DiGt.,etc.,Te[eph.  Co.  V.  Com..  114  plying  to  the  action  of  the  Matsacku- 

Pa.   St.  591;   Commercial   Union   Tel.  ««j  corporation  as  a  carrier  of  speech 

Co.  V.  New  England  Teleph.,  etc.,  Co.,  in   that   state,  and  not  as  affecting  its 

61   Vt.  241;  I  j  Am.  St.  Rep.  893;  Cen-  right   to   manufacture    its  instruments 

tral  Union  Teteph.  Co.  v.  State,  118  and  tell  or  lease  them  in  other  states 

Ind.  194 ;  15  Am.  &  Eng.  Corp.  Cas.  aa  the  owner  of  the   patent.    No  au- 

481:    10    Am.   St.   Rep.    114;   Central  thoritles  are  cited  In  the  opinion. 

Union  Teleph.  Co,  -a.  State,   1J3  Ind.  In  People  v.  Hudson  River  Teteph. 

111.     See  also  State  V.  Bell  Teleph.  Co.  Co..  19  Abb.  N.  Cas.  (N.  Y.  Supreme 

(Mo.  iSSo),  11  Alb.  L.  J.  363;  SUte  v.  Ct.)  466,  the  rule  is  stated  tobethaf'a 

Bell  Teleph,  Co.,  13  Fed,  Rep.  539;  8  telephone  company  may   not  withhold 

Am.  &  Eng.  Corp.  Cas.  7;  Louisville  from    one    citizen,  facilities    which   it 

Transfer  Co.  v,  American  Ulst.  Teleph,  grants   to  another.     It  may,  however, 

Co.  (Ky.),  34  Alb.  L^our,  383.     In  this  make   and  enforce  a  regulation  that  a 

last  case  the  plain  tin  carried  on  a  pas-  subscriber  shall  not  use  his  instrument 

aenger  transfer  business  In  public  omni-  in   transmitting   messages   for   a   rival 

buses  and  carriages,  while  the  defendant  companv.    But  it  may  not  insist  that 

operated  a  telephone  exchange,  and  or-  he   shall   not  call   messengers    except 

ganized  as  a  part  of  its  business,  a  sys-  from  its  office," 

tem  of  public  transfer  by  carriages  and  la  St,  Lrfjuis,  etc.,  R.  Co,  v.  Southern 
coupes.  The  defendant  had  placed  a  Express  Co.,  117  U.  S.  3;  33  Am.  ft 
telephone  in  plaintilFs  office  and  threat-  Eng.  R,  Cas,  545,  it  Is  held  that  a  rail- 
ened  to  remove  it,  whereupon  plaintiff  road  company  may  refuse  to  serve  an 
applied  for  an  injunction.  It  was  held  express  company,  or  may  prefer  one 
that,  the  defendant  being  engaged  in  company  toothers.  See  Express  CoM- 
two  distinct  employments,  there  was  no  fanies,  vol.  7,  p.  542.  But  the  reasons 
rivalry  between  him  and  the  plaintiff  which  called  for  the  holding  in  that 
as  to  the  telephone  business,  and  that  he  case  cannot  be  applied  to  the  cases  un- 
occupied the  same  relation  to  the  plain-  der  consideration.  The  distinction  be- 
tiff  as  toward  the  rest  of  the  public  and  tween  the  two  classes  of  cases  Is  stated 
could  not  discriminate  against  him.  See  in  Delaware  i>,  Delaware,  etc.,  Tel., 
alsoCARRiHRSOF  Goods,  vol. 3,p.  788.  etc,  Co.,  47  Fed,  Rep,  633;  35  Am.  & 
AnUiorittaa  Contra. — The  rule  of  the  Eng.  Corp.  Cas.  33;  aff'd  jo  Fed, 
text  is  opposed  by  a  single  case.  Ameri-  Rep.  6S0. 

can   Rapid    Tel.    Co.    v.   Connecticut  I.  EflMt  of  StatvtM.—"  So  far  as  the 

Teleph.   Co.,  49  Conn.  352;  i  Am.  &  obligations  of  telegraph  companies  are 

776 


>y  Google 


TELEGRAPHS  AND  TELEPHONES.      Oempuiei. 

The  rule  of  law  thus  recognized  does  not  conitict  with  the  pro- 
visions of  the  statutes  of  the  United  States,  or  the  decisions  ren- 
dered thereunder  in  regard  to  the  rights  of  patentees.'  It  is  true 
that  the  value  of  a  patent  right  lies  in  its  exclusiveness ;  it  is  a 
species  of  property  consisting  of  the  exclusive  right  to  manufac* 
ture,  to  sell  and  to  use.  The  patentee  may  dispose  of  just  that 
portion  of  his  property  in  the  patent  which  he  may  find  convenient 
or  profitable,  and  the  licensee  or  grantee  will  have  no  further 
rights  than  those  granted.'  The  franchise  secured  by  the  patent 
holds  the  licensee  under  the  operation  of  the  patent,  and  restrains 
him  from  all  use  beyond  that  which  the  licensor  has  granted  by 
the  express  terms  of  the  license.  The  use  of  a  patent  is  never 
allowed  against  the  will  of  the  patentee,  nor  can  any  power  com- 
pel a  larger  grant  from  the  patentee  than  he  chooses  to  make.' 
But  the  telephone  patent  is  practically  valueless  except  when 
subjected  to  a  public  use,*  and  the  owners  of  the  patent,  by  sub- 
jecting it  to  such  use  and  accepting  the  benefits  flowing  there- 
from, must  be  held  impliedly  to  have  assumed  the  correspond- 
ing obligations,  principal  among  which  is  the  duty  to  serve  the 
public  without  discrimination.  They  cannot  ask  of  the  state 
that  the  right  of  eminent  domain  be  granted  in  their  behalf,  and 
that  authority  be  given  them  to  occupy  streets  and  highways 
with  their  poles  and  wires,  and  at  the  same  time  insist  upon 
immunity  from  public  duties  and  from  state  regulation  and  con- 
trol ;  their  rights  in  the  patent,  in  so  far  as  they  conflict  with  the 
new  duties,  are  waived  by  their  acceptance  of  such  privileges.* 

<lelin«d  by  the  «ct  (eicept  the  payment  Rep.    loo;  Adams  v.  Burke,   17  Wall, 

of  the  penalty)  they  are  simply  declara-  (U.  S.)  453;  Allen  :■.  New  York,  7  Fed. 

lory  of  the  common  law.  These  obliga-  Rep.  483;  Campbell  v.  James,  18  Pat. 

tions  are  imposed  by  the  demands  of  Ofl.Ga2.1111;  Cammeyer  v.  Newton, 

commerce  and  trade,  and  it  would  t>e  94  U.S.  234;  Colgate  r. Western  Union 


idle  to  say   that   they  existed  only  bj  Tel.  Co.,  15  Blatchf.  (U.  S.)  365;  Prov- 

force  of  the  statute;  and   the  same  is  idence   Rubber    Co.    v.   Goodyear,  9 

true  of  Ihe  clause  in  the  act  malting  its  Wail.  { U,  S.)  78S ;   Emigh  v.  Chicago, 

provisions   applicable   to    telephones."  etc.,   R.   Co.,   1    Fish.    Pat.   Cas.  387; 

Stale  v.  Nebraska  Teleph.  Co.,  17  Neb.  American  Rapid  Tel.  Co.  v.  Connect- 

136;  8   Am.   &   Eng.  Corp.  Cas.  1;  5*  IcutTeleph.  Co.,49Conn.35i;  1  Am.& 

Am.  Rep.  409.  Eng.  Corp.  Cas.  378;  44  Am.  Rep.  237. 

1.  Effector  Oruit  of  Patent  tram  UnlUd  1.  The    construction    of    telephone 

States. — Commercial    Union  Tel.  Co.  lines  would  be  practically  impossible 

V.  Kew  England  Teleph.,  etc.,  Co.,  61  without  the  exercise  of  the   right  of 

Vt.  241 ;  15  Am.  St.  Rep.  893 ;  Patter-  eminent  domain,  and  the  right  to  oc- 

son  V.  Kentucky,  97  U.  S.  501.  cupy  public  streets.     But  such  rights 

3.  Bl(tita  of   Pfttenteea.  —  Gayler  v.  are   never   granted  except  in  favor  of 

Wilder,  10  How.  {U.  S.)  478;  Seymour  a  public  use;  hence,  telephone  com- 

V.  Osborne,  11  Wall.  (U.  S.)  S33 :  Wil-  panics  are  compelled  to  subject  their 

(on  V.  Rousseau,  4  How.  (U.  S.)  674 ;  patent  to  a  public  use  in  order  to  reap 

Bloomer  v.  McQuewan,  14  How.  (U.  any   benefit   from   it.      See  Eminent 

S.)  549;   Seymour  v,  McCormick,  16  Domain,  vol.  6,  p.  534;  Franchises, 

How.  (U.  S.)  480;  Adams  v.  Burke.  17  vol.  8,  pp.  j8S.  6i3. 

Wall.  ( U.  S.)  4y ;  Mitchell  v.  Hawley,  B,  State  v.  American,  etc.,  News  Co., 

16  Wall.   (U.  S.)  sjo;  Patent  Law,  43  N.  J.  L.   381;    Commercial   Union 

vol,  18,  p.  130  et  srq.  Tel.  Co.  i:  New  England  Teleph.,  etc., 

«.  Pope  Sifg.  Co.  I'.  Owsley,  37  Fed.  Co.,  61  Vt.  141 ;  15  Am.  St.  Rep.  893 ; 


>y  Google 


iMMty  of      TELEGRAPHS  AND  TELEPHONES. 

A  company  may,  however,  refuse  to  furnish  its  service  to  one 
who  violates  its  reasonable  regulations,  as,  for  example,  one  who 
uses  obscene  language  in  talking  over  the  line.' 

The  duty  of  the  company  in  any  particular  case  being  estab- 
lished, mandamus  is  the  proper  remedy  to  enforce  its  perform- 
ance,* and  in  such  a  proceeding  the  owner  of  the  patent,  under 
whom  the  defendant  company  holds,  is  not  a  necessary  party, 
although  the  company's  defense  may  be  that  its  contract  with 
the  parent  company,  the  owner  of  the  patent,  forbids  the  partic- 
ular service  in  dispute  to  be  furnished,' 

Tm.  T.TAWTT.rrv  or  TELEQEAPH  COKPASIES  70B  Vt/SUSOn  TBAHI- 
HBnOR  OK  SELITEaT.  —  A  telegraph  company,  upon  accepting  a 
message  tendered  it  for  transmission,  is  under  a  legal  duty  to 
transmit  and  deliver  it  without  error  or  delay,  and  is  liable  in 
damages  for  any  injury  of  which  its  negligence  in  the  performance 
of  this  duty  is  the  proximate  cause.  The  questions  in  this  con- 
nection are  the  duty  of  the  company  in  the  particular  case,  and 
proximate  cause,* 

1.  General  View  of  Company's  Duty. — The  first  duty  of  the  com- 
pany is  to  accept  all  proper  messages  tendered  it  for  transmission 
by  persons  who  have  complied  with  its  reasonable  regulations. 
For  a  willful  breach  of  this  duty,  it  can  be  held  liable  for  exem- 

DelHware,  etc.,  Tel.,  etc.,  Co.  v.   Del-  Vincent  v.  Chicago,  ete^  R.Co.,  49  III. 

Bwitre,  50   Fed.   Rep.  677;  39   Am.  &  33;  State  v.   Hartford,  etc.,  R,  Co,  29 

Eng.Corp.Ca8.5.6,o#y47  Fed.  Rep.  Conn.  538;   People  n.  Albany,  etc,  R. 

633;  35   Am,  &   Eng.  Corp.   Caa,    15;  Co.,  34  N,  Y.  a6i;  83   Am.   Dec.  295; 

Jordan  v.   Dayton,  4   Ohio   395;  Van-  Stale  i^.  Bell  Teleph.  Co.,  36  Ohio  St. 

nini  v.  Paine,  1  Harr.  (Del. J  65;  Munn  396;  38  Am,  Rep.  583.     See  the  same 

1!.  Illinois,  94  U.  S.  113.  view  upheld  in  Mandamus,  vol.  r4,  p. 

EfhetofliLteratateOommereeOlfttiH. —  163;   Chesapeake,  etc..  Teleph.  Co.  c. 

SulutcB  of  a  stale,  declaring  the  duties  Baltimore,  etc.,  Tel.  Co.,  66  Md,399; 

of  telephone  companies,  are  intended  to  16  Am.  &  Eng.  Corp.  Cas.  313;  59  Am. 

apply  only  to   the   service   withiti  the  Rep.  167. 

state.     The  company  cannot,  therefore.        If  a  complainant  is  already  supplied ' 

defend   against   the    application   for  a  with  telephone  racilitles.  his  remedy  to 

maidamtis  on  the  ground  that  it  is  en-  prevent  the  rernovat  of  the  instruments 

gaged  in   interstate   commerce,  merely  is  by   injunction.     Louisville  Transfer 

because,  in  furnishing  the  complainant  Co.v.  American Diat.Teleph. Co. (Ky.), 

with   telephone   service,   it   would  put  24  Alb.  L.  Tour.  J83.  See  Central  DiiL, 

him  in  connection  with  the  company's  etc.,  Teleph.  Co.  v.  Com.,  114   Pa.  St. 

offices  outside  the  state.  Central  Union  59a,  as  to  matter  of  pleading  and  suffi- 

Teleph.  Co.  w.  State,  118  Ind.  194  ;   35  -'---■    -'--■ 
Am.  &Eng.Corp,  Cas.  481;  10  Am.  St. 
Rep.  114.    See  jH>ra,  this   title,   State 
RegHlation  and  Control. 

1.  Pugh  V.  Citv,  etc,  Teleph.  Co, 
(Ohio,  18S3),  17  Alb.  L.  J.  163 ;  Fhaw-  vided  as  to  whetheror  not  the  owner  of 
CRISES,  vol,  8,  p.  613,  note ;  infra,  this  the  patent,  the  American  Bell  Tele- 
title,  Immoral  Messages.  phone  Company,  was  a  necessary  par- 

a,  B«m»dr  U  by  UMiaanmi,— "  The  ty  ;  Brewer,  J.,  considering  that  it  was 
remedy  by  mandamus  is  the  appropri-  not,  while  Treat,  ].,  dissented.  Cow- 
ate  one.  The  duty  is  of  a  public  char-  fare  as  to  the  rule  of  the  teit.  Com- 
ae ter,  and  there  is  no  other  adeciuate  mercial  Union  Tel.  Co.  i>.  New  Englind 
mode  of  relief."  State  r.  Nebraska  Teleph.,  etc,  Co.,  61  Vt.  241;  15  Aro. 
Teleph,  Co.,  17  Neb.  n6;  8  Am.  &  Eng.  St.  Rep.  893. 

Corp.  Cas.  I ;  53  Am.  Rep.  409,  citing-        4.  This  section  should  be  considered 
778 
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plary  damages,*  though  it  is  not  liable  for  such  damages  where  its 
refusal  to  transmit  arises  from  a  misunderstanding  as  to  its  duty  in 
the  case  involved.*  Or  mandamtfs  can  be  had  to  compel  it  to 
discharge  this  duty.'  Having  accepted  the  message,  the 
duty  of  the  company  is  to  exercise  due  care  to  secure  its 
prompt  and  correct  transmission  and  delivery;  it  is  not,  like  a 
common  carrier,  made  to  insure  correctness  in  transmission,' but  is 
bound  only  to  the  exercise  of  proper  care,*  But  the  status  of 
the  telegraph  companies  as  quasi  public  institutions,  and  their 
acceptance  of  special  privileges  from  the  state  and  federal  gov- 
ernments, impose  upon  them  unusual  duties  and  obligations, 
and  they  are  bound  to  exercise  a  degree  of  care  commensurate 
with  such  duties ;  they  cannot  claim  that  the  standard  of  their 
duty  and  liability  is  the  same  as  that  of  private  individuals. 
Their  obligations  as  to  the  transmission  of  messages  do  not 
therefore  arise  entirely  out  of  the  contract  of  sending.'  In 
cases  where,  from  any  cause,  it  is  impossible  to  send  the  dis- 
patch, or  where  considerable  delay  will  be  necessary,  it  is  the 
duty  of  the  company  to  inform  the  sender,  particularly  where  the 
message  shows  on  its  face  the  necessity  or  importance  of  its 
speedy  transmission.* 

In  connection  vrilh  the  general  vtew  of  eitriordinarj    powers    are,   therefore, 

the  subject  in  tlie  article  Neclicsnce,  conferred  upon  it;  it  has  the  power  of 

vol.  t6,  p.  386  el srq.  eminent  domain;  if  it  did  not  serve  the 

1.  See  Exemplary  Damasks,  vol.  public,  it  could  not  conititutlonallv  lay 

7,  p.  448.  a  wire  over  a  man's  land  without  hii 

3.  Tliug  In  the caae  of  We«tem  Union  content;  and  by  reason  of  the  gift  of 

Tel.  Co.  V.  Ferguson,  57  Ind.  495,  the  these  privileges  it-is  required  to  receive 

company  refused  to  send  a  messBSe  be-  and  tranginit  messages,  and  is  liable  for 

cause  it  had  reason  to  believe  that  it  neglect,   independent    of  any    express 

was  intended  to  promote  an  illegal  pur-  contract."     See    also   Western    Union 

pose.     The  court  held  that  it  was  Ha-  Tel.  Co.  v.   Reynolds,  77   Va.   173;  j 

ble  in  damages,  but  could  not  be  held  Am,  &  Eng.  Corp.  Cas.  iSi ;  46  Am. 

liable  for  exemplary  or  punitive  dam-  Rep.  715. 

ages.     See  infra,   this  title,   Immoral  S.  Dnigr  to  IbIMhi  Sendvt  Whan  XMla; 

Mesfagts.  la   VnaTOldaUe.— Western   Union  Tel. 

>.  S^  Mandamus,  vol.  14,  p.  163 ;  Co,  w.  Harding,  loj  Ind,  J05;    10  Am. 

Friedman   v.  Gold,   etc.,  Tel.  Co.,  32  &  Eng.  Corp.  Cas.  617,  where  the  court 

Hun  (N.  Y.)  4.  said ;  "  It  might  well  be  that  In  a  case 

*.  Pindtney  v.  Western  Union  Tel.  where  a  message  was  delivered,   which 

Co.,  19  S.  Car.  71 ;  45   Am.  Rep.  765.  showed  upon  Its  face  the  importance  of 

See    safra,  this   title.  Legal  Status  of  speedy  transmission,   and   other  means 

Telegraphs  and  Teltfkones—As  Com-  of    making    the    communication    were 

mon  Carriers.  available  to  the  sender,  which  might  be 

B.  See  sufra,  this  title.  Legal  Status  resorted  to,  if  he  was  Informed  that  the 

of  Telegraphs  and    Telephones;  Neo-  one  chosen  was  ineffectual,  or  his  con- 

LiGENCE,  vol.    16,   pp.  417-436;  Rail-  duct    might    otherwise    be   materially 

ftOADS,  vol.  19,  pp.   780,   899,  note   i ;  controlled  thereby,  the  company  would 

Ellis  V.  American  Tel.  Co.,  13  Allen  be  bound  at  Its  peril  to  ascertain  and 

(Mass.)  231.  disclose   its   inability  to  serve  him,  or 

In  Smith  11.  Western  Union  Tel.  Co.,  render  itself  liable  to  respond  in  dam- 

83  Ky.  104;  8  Am.  &  Eng.  Corp.  Cas.  ages." 

30;  4  Am.  St.  Rep.  ij6,  Holt,  J.,  ob-  In  the  case  of  a  passenger  who  pur- 
serves:  "Its  liability  for  neglect  is  not  chases  a  ticket  entitling  him  to  be 
founded  purely  upon  contract.  It  is  carried,  it  is  his  duty  to  inquire,  twfore 
chartered  purelj  for  public  purposes;  embarking  upon  the  train,  whether  It 
77» 
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a.  Duty  to  Transmit  Without  Error  or  Delay. — The 
company's  obligation,  as  a  public  servant,  imposes  upon  it  the  duty 
to  transmit  all  messages,  properly  offered  for  transmission,  with- 
out error  or  delay,  and  it  becomes  liable  for  damages  resultingfroiD 
failure  to  exercise  proper  care.*  But  it  is  not,  like  a  common 
carrier,  liable  as  an  insurer,  and  cannot,  therefore,  be  held  respon- 
sible for  errors  or  delays  caused  by  atmospheric  disturbances  or 
other  causes  beyond  its  control.*  Where  such  causes  prevent  a 
direct  transmission,  the  company  is  not  guilty  of  negligence  in 
selecting  a  circuitous  route  \ '  and  if  it  is  necessary  that  the  mes- 
sage pass  through  a  repeating  ofRce,  a  reasonable  allowance  must 
be  made  in  the  company's  favor  for  the  delay  caused  by  other 
business  at  such  office.^  At  small  stations,  it  is  not  the  duty  of 
the  company  to  keep  more  than  one  operator  and  a  messenger 
boy,  and  if  a  slight  delay  occurs,  owing  to  the  operator's  absence 
at  his  meals,  the  company  cannot  be  held  guilty  of  negligence,  if 
the  message  is  forwarded  immediately  on  his  return.'  A  failure 
by  the  sender  to  comply  with  the  reasonable  and  proper  regula- 
tions as  to  sending  messages,  will  relieve  the  company  of  its  lia- 
bility for  an  incorrect  or  delayed  transmission,  where  it  appears 
that  the  sender  knew  or  ought  to  have  known  of  such  regulations.* 

b.  Duty  to  Deliver. — The  telegraph  company  owes  an  active 
duty  to  make  use  of  reasonable  diligence  and  effort  to  find  the 
person  to  whom  the  message  is  addressed,  and  deliver  to  him  a 
copy  in  writing.  It  can  be  excused  from  this  duty  only  by  show- 
ing that  the  person  addressed  was  not  within  the  ordinary  delivery 
limits,  or  that  delivery  was  prevented  by  the  intervention  of  infiu- 

will  carr;  him  to  the  point  of  hit  des-  510;  30  Am.  &  Eng.  Corp.  Cm.  615;  18 

tinstion.     Ohio,  etc.,  R.  Co.  v.  Apple-  Am.  St.  Rep.  148. 

while,  52  Ind.  540;  Pittsburgh,  etc.,  R.  But  thii  proposition  It  true  only  u  to 

Co.   V.   Nuzum,   50   Ind.  141 ;  19  Am.  Email  elBtions,  and  where  it  is  manlfett 

Rep.  703.  that  a  single  operator  cannot  attend  to 

1.  Bartlett   v.   Weetern    Union   Tel.  the  business,  the  court  will  not  allow  the 

Co.,  6j  Me.  209;  16  Am.  Rep.  437.  company  to  evade  It*  just  liabllitj,  b; 

3,  WeslernUnionTet  Co.  I>.  Fontaine,  alleging  the  inadequacy  of  its   means 

t;8Ga.  433;  Fowler  t..   Wentern   Union  for     transmission.      Western      Union 

Tel.  Co.,  80  Me.  381;  6  Am.  St.   Rep.  Tel.   Co.  v.   Scircle,   103  Ind.  la;;    10 

an;  supra,  this  title.  Legal  Sta/us  0/  Am.  &  Eng.  Corp.  Gas.  et6.     In  this 

Telegraphs  and  Telrpbones.     Compare  case  there  waa  a  dela;  of  live  hour«  and 

Western  Union  Tel.  Co.  v.  Cohen,  73  a  half. 

Ga.  J3i,  where  it  Is  held  that  for  an  er-  e.  Western  Union  Tel.  Co.  v.  Doi- 
ror  in  transmission,  the  companj  must  fer,  67  Miss.  288;  infra,  this  title,  Cos- 
respond  in  damages ;  that  if  \>y  reason  tribtttory  Negligenct.  Thus  the  mere 
of  atmospheric  disturbances,  the  mes-  delivery  of  a  message  written  on  a  leaf 
eage  cannot  be  correctljr  transmitted,  torn  from  a  blank  book,  without  anr 
the  attempt  to  transmit  should  not  be  word  spoken  either  by  the  plaintilT  ( 
made.  messenger  or   the  company's  operator 


S.  Beasley   1:    Western   Union   Tel.  concerning  the  sending  of  the  message, 

"      39  Fed.  Rep.  381.  and  an  absence  of  any  j             ..-.■- 

Behm  v.  Western  Union  Tel,  Co.,  or  tendered  of  the  price 

IS.  (U.  S.)  131.  aion,  is  insufficient  to  create  a  liability 

Behm  v.  Western  Union  Tel.  Co.,  against  the  company  for  failure  to  send 

^s.  (U.  S.)  131.     CiM/df-e  Western  such   message.     Western    Union    TeL 

m  Tel.  Co.  V.  Henderson,  89  Ala.  Co.  v.  Liddell,  68  Miss.  i. 
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enccs  beyond  its  control.'  In  determining  whether  or  not  the 
company  has  properly  discharged  its  duty  in  any  particular  case, 
the  facts  involved  must  be  adverted  to,  and  the  general  rules  of 
law  as  to  negligence  applied.'  In  all  cases  delivery  must  be 
made  to  the  addressee  or  his  authorized  agent.*  The  addressee 
is  entitled  to  a  written  copy  of  the  message,  and  the  company 
does  not  fully  discharge  its  duty  by  transmitting  the  con- 
tents of  the  message  over  the  telephone.*  And  the  company  is 
not  relieved  of  its  obligation  to  deliver  messages  by  the  fact  that 
the  business  of  its  office  at  the  receiving  station  is  not  sufficient 
to  justify  the  employment  of  an  additional  ^ent  to  make  de> 

1.  A  telegraph  company'  is   not   re-  an  attempt  to  deliver  on  Sundaj  failed 

sponsible  for  the  non-delivery  of  B  night  for  a  like  reason,  and  no  further  effort 

message  if,  before  it  could  t>e  deiivered,  waa  made  to  deliver.     It  was  held  that 

the  copj  was  destroyed  by  a  Rre  caused  the  two  attempts  were  no  excuse  for  a 

by  atmospheric  influences,  and  not  re-  failure  to  deliver  on  Monday.     See  also 

suiting  from  n^ligcnceor  imperfection  Western  Union   Tel.  Co.  v.  Carter,  i 

in   instruments.      Fowler    v.   Western  Tex.  Civ.  App.  624. 

Union  Tel.  Co.,  80  Me.  381 ;  6  Am.  St.  B.  DaUTery  Knit  B«  t«  AUimim  a 

Rep.  an.  HU  AntlLoniad  AfMit.— In   Pearsall  «. 

The  burden  of  proof  rests  upon  the  Western  Union  Tel.  Co.,  u  Hun  (N. 

plaintiiT  to  show  that  the  addressee  re-  Y.)  532;  af'd  124  N.  Y.  356;  35  Am. 

sided  within  the  delivery  limits.   West-  &  Eng.  Corp.  Cas.  31 ;  11  Am.  St.  Rep. 

ern   Union   Tel.  Co.  v.  Henderson,  89  661,  the  message  was  directed  to  "  T, 

Ala.  jio;   30   Am.  &   Eng.  Corp.  Cas.  W.  P.  &  Co.,"  but  the  company  deliv- 

61^-,  t8  Am.  St.  Rep.  (48.  credit  In  an  envelope  addressed  to"T. 

f.  See  Nbglicence,  vol.  16,  p.  386  W.  P."     It  was  therefore  regarded  at 

rf  teg.  the  otBce  of  T.  W.  P.  &  Co.  as  Mr.  P.'a 

IBMaiUMa. — Going  to  a  doctors  office  private  mail  and  was  not  opened  until 
twice,  to  deliver  a  telegram  summoning  his  arrival.  It  was  an  important  mea- 
the  doctor  to  attend  at  a  childbirth,  was  sa|;e  requiring  immediate  attention, and 
not  the  extent  of  the  messenger's  duty,  would  iiave  been  attended  to  promptljr 
where  it  appeared  that  the  doctor  might  had  it  been  addressed  to  the  &rm  in- 
have  been  found  at  his  residence  near  stead  of  to  Mr.  P.  personally.  In  con- 
by.  Western  Union  Tel.  Co. f.  Cooper,  sequence  of  the  delay  thus  occasioned, 
71  Tex.  507 ;  10  Am.  St.  Rep.  772;  Pope  the  plaintiff  suffered  damage  for  which 
V.  Western  Union  Tel.  Co.,  9  III.  it  was  held  that  he  could  recover  of  the 
App.  383.  company. 

In  an  action  for  failure  to  deliver  a  In  the  case  of  Given  v.  Western 
message  addressed  to  T.,  for  plaintiff,  Union  Tel.  Co.,  34  Fed.  Rep.  118;  8 
the  company  made  defense  that  the  Am.  &  Eng.  Corp.  Cas.  107,  the  corn- 
message  was  sent  by  a.  boy,  who  made  pany  was  considered  to  have  discharged 
inquiry,  but  did  not  find  plaintiff  nor  T.,  its  duty  when  it  telephoned  to  the  ad- 
who  were  unknown  to  defendant's  dreesee's  place  of  business  and  learning 
agents.  The  sender  was  then  notified,  that  he  was  out  of  town  for  several  days, 
but  failed  to  give  any  better  address  of  caused  the  message  to  be  delivered  to 
T.  who,  however,  had  resided  for  six  his  wife  at  his  residence,  and  then  in- 
years  in  the  same  house,  within  one  mile  formed  the  sender  of  what  had  been 
of  defendant's  office.  Held,  that  the  done.  So  in  Western  Union  Tel. 
search  was  not  sufficient.  Western  Co.  v.  Trissal,  9S  Ind,  566,  it  U  said 
Union  Tel.  Co.  v.  McKibt>en,  114  Ind.  that  there  is  an  implied  authority  on 
jii;3i  Am.  &  Eng.  Corp.  Cas.  133.  the  part  of  a  hotel  clerk  to  receive   a 

In  the  case  of  Western   Union  Tel.  telegram  for  a  guest,  and  the  company 

Co.  V,  Lindley,  63  Ind.  371,  the  message  cannot  be  held  responsible  for  the  neg- 

having  been  received  at  the  telegraph  ligence  of  the  clerk  in   failing   to  de- 

oflice  on   Saturday  afternoon,  the  mea-  liver  it. 

senger  made  an  attempt  to  deliver  it,  4.  Brashears  v.  Western  Union  Tel. 
but  could  not,  because  the  addressee's  Co.,  45  Mo.  App.  43^.    Here  the  tele- 
office  at  his  place  of  business  waacloted;  phone  message  was  incorrect 
781 
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livery,'  But  where  it  can  be  shown  that  the  proximate  cause  of 
the  failure  to  deliver  was  the  negligence  of  the  sender  in  not  giv- 
ing a  sufficiently  definite  address,  there  can  be  no  recovery.*  And 
where  a  message  is  sent  addressed  to  one  person  in  care  of  an- 
other, it  has  been  held  that  the  company  performs  its  full  duty 
by  delivery  to  the  person  in  whose  care  the  message  was  sent ;  • 
but  this  doctrine  cannot  always  be  applied,  since  if  the  resi- 
dence of  the  addressee  is  a  matter  of  common  knowledge  in 
the  locality,  and  within  easy  reach  of  the  office,  the  company 
would  be  bound  to  make  some  effort  to  deliver  the  message  to 
htm.*  The  company  may  assume  additional  obligations  by  con- 
tract ;  thus,  it  may  contract  to  forward  to  a  person,  who  has  re- 
moved from  one  city  to  another,  all  messages  received  by  it  for 
him.  But  such  an  agreement  is  binding  on  the  company  only  for 
a  reasonable  time,*  And  an  obligation  to  deliver  messages  to  an 
addressee  at  a  particular  place,  cannot  be  thrust  upon  the  com- 
pany by  a  mere  verbal  instruction  to  one  of  its  messengers,  that 
addressee  desired  messages  to  him,  when  received  during  cer- 
tain hours,  to  be  delivered  at  a  specified  place.*  The  delivery 
must  be  as  speedy  as  is  reasonably  practicable;  this  duty  of  early 
delivery  is  as  imperative  as  that  of  prompt  transmission,'^  and  the 
company  is  responsible  for  damages  which  result  as  a  proximate 
consequence  of  delay  in  delivery.*     The  company  cannot  excuse 

1.  Western  Union  Tel.  Co.  v.  Hen-  tiff,  the  private  secretary  of  the  gOT- 

derson,  89  Ala.  jjio;  30  Am.   &  ^"S-  crnor,  claimed  that  the  company  was 

Corp.  Cas.  615 ;  18  Am.  St.  Rep.   14S.  n^ligent  in  leaving  a  dispatch  at  hi* 

This  case  is  to   be  distinguished  from  residence  with  his  wife,  instead  of  leaT- 

that  or  Behm  v.  Western  Union  Tel.  ing  it  for  him  at  the  governor's  office. 

Co.,  8  Bias.  (U.  SO  13'.  He  claimed  that  he  had  given  verbal 

I.  Desloltes  v.  Baltimore,  etc.,  Tel.  Instructions  to  a  meftsenKer  to  have  all 

Co.,40  L.B.  Ann.  1S3;  31   Ani.  &  Eng.  messages  sent  to  him  at  his  office.  The 

Corp.  Cas.  ijS;  iw/ra,  this  title,   Con-  court   held   thfti   such   an    instruction 

tribalory  Ifegligence.  could  not  be  binding  on  the  company; 

3.  KMsasBBeiit  "Oaraof'TMrdPartr.  the  messenger  in  such  case  waa  the 
— Western  Union  Tel.  Co.  Ti.  Young,  77  plaintiff's  agent,  not  the  company's. 
Tex.  34s;  30  Am.  &  Eng.  Corp.  Cas,  Besides,  the  proper  method  of  direct- 
6n ;  19  Am.  St,  Rep.  751.  ing  the  company  in  such  a  case,  was 

4.  Thus  in  Western  Union  Tel.  Co.  by  notice  in  writing. 

V.  Houghton,  83  Tex.  jfij;  39  Am.  &  T,  Delay  In  DeUTtrr.— Bltss  v.  Balti- 
Eng.Corp.  Cas.  577,  a  message  was  Bent  more,  etc.,  Tel.  Co.,  30  Mo.  App.  103. 
to  H.,  thcaddreEsee,  "careof  Mrs.  Ba-  A  dispatch  delivered  in  its  regular 
■al."  No  such  person  as  Mrs.  Basal  order,  and  within  thir^  minutes  from 
resided  in  the  town  and  the  company  the  time  when  received  at  the  office  of 
madenoefforttodeHverloH.,although  destination,  is  seasonably  delivered, 
hewaiwell  known,  and  lived  within  Julian  i..  WcBtem  Union  Tel.  Co ^  98 
two  hundred  yards  of  the  telegraph  Ind.  317.  But  a  delay  of  three  days 
office.  It  was  held  that  the  company  after  receipt  of  the  message,  (f  unei- 
waa  guiltv  of  negligence  in  not  making  plained,  is  evidence  of  negligence. 
an  effort  to  find  H.  Harkness  v.  Western  Union  TeT.  Co^ 
B.  Contract  to  Fonrard  DUpalehea.—  73  Iowa  190;  ai  Am,  &  Eng.  Corp. 
*— '  -t  is  for  the  jury  to  say  what  is  Cas.  182  ;s  Am.  St.  Rep.67».  A  failure 
1,_  .,_._      Thorp  T.  West-  to     deliver    Is   a   failure   to     transmit. 

Western  Union  Tel.  Co.  r.  Gongar,  84 

Ind.  176. 


>y  Google 


KUUUtr  Bf      TELEGRAPHS  AND  TELEPHONES, 

a  delay  by  contending  that  the  sender  should  have  sent  the  mes- 
sage sooner,  instead  of  waiting  until  the  last  moment ;  ^  nor  by 
setting  up  that  the  message  as  offered  was  not  in  writing ;  *  nor 
by  showing  that  the  price  of  transmission  was  not  paid  in 
advance.' 

2.  The  Company'!  Daty  and  Liability  at  Affeet«d  by  Bepolatioiu  or 
Contraoto&l  Stipnlationi— a.  Right  of  Company  to  Provide  Rea- 
sonable Rules  and  Regulations  as  to  Conduct  of  Its 
Business. — Like  every  corporation  or  individual  engaged  in  a 
public  business,  a  telegraph  company  has  the  right  to  provide  rea- 
sonable rules  and  regulations  with  which  those  desiring  to  employ 
its  services  must  comply.*  This  right,  however,  is  subject  to  the 
restriction  that  the  regulations  shall  not  be  unreasonable,  or  re- 
lieve the  company  of  the  obligations  which  law  and  public  policy 
impose  upon  it.'  The  reasonableness  of  any  particular  regulation 
is  a  question  for  the  decision  of  the  court,*  though  there  are  com- 
plicated cases  in  which  it  has  been  submitted  to  the  jury.'  A 
regulation  ordinarily  .reasonable  may  operate  unreasonably  in  a 
particular  case,  and  in  such  case  it  will  not  be  enforced.^  The 
company  may  require  that  all  messages  offered  for  transmission 
shall  be  fully  and  clearly  written,  without  the  use  of  numerals, 
and  in  the  language  prevailing  at  the  placeof  contract  ;*  and  that 
the  contract  of  sending  shall  be  made  at  one  of  its  transmitting 
offices,  so  that  if  a  message  is  sent  to  the  office  by  one  of  the 

metsagei  were  Bent,  but  the  first  was  Tel.  Co.  v.  GHswotd,  37  Ohio  St,  313; 
delated  so  that  It  arrived  after  the  41  Am.  Rep.  500;  New  York  Cent.  R. 
second,  and  plaintiff  was  misled);  Can-     Co.  v.  Lockwood,  17  Wall.  (U.  S.)  357; 


.  Weslern   Union  Tei.  Co..  100  21  Wall.  (U.  S.)  267. 

N.   Car.  300;  31   Am.  &   Eng.   Corp.  fl.  QneiUon  or RatuoiuibleiieM for  tba 

Caa.  134 ;   6  Am.  St.  Rep.  590;    infra,  Oomt.— Shepard  u.  Gold,  etc.,  Tel.  Qa^ 

this  title,  Meattire  0/ namag'es.  38  Hun  (N.  Y.)   338;  Smith  v.   Gold, 

1.  Pope  f.  Western  Union  Tel.Co,  elc^Tel,  Co„4J  Hun  {N.  Y.)454;  Graj 
14III.  App.  531;  Western  Union  Tel.  on  Telegraphs,  ^  13;  Quhstions  of 
Co.  w.  Braner  {Tex.  1891),  19  S.  W.  Law  and  Fact,  vol.  19,  p.  645,  Cow- 
Rep.  149.  pare  Helmann  v.  Western  Uiilon  Tel. 

a.  Western  Union  Tel.  Co.  v.  Wil-  Co,,  57  Wis.  s6a. 

•on,  93  Ala.  3].  T.  Brown  v.  Western   UnionTel.Co. 

S.  Western  Union  Tel.  Co.  w.  Yopst,  (Utah,  1889),  ii   Pac,   Rep.  98S  (Sun- 

118  Ind,  348;   15  Am.   &  Eng.  Corp,  day  office  hours). 

Cas.  530.  8.  "Reasonable  regulations  of  public 

4.  Hewlett  V.   Western   Union   Tel.  corporations   like   these   must   be   rea- 

Co„  38  Fed.  Rep.  181;   14  Am.   Sc  Eng.  sonably  applied,  and   a  rule  which   is 

Corp.  Cas.  134;  Ellis  v.  American  Tel.  generally  fair  may,  under  special  circum- 

Co.,  13  Allen  (Mass.)   326;    Blmey  v.  stances,   become    oppressive    and    un- 

New  York,  etc.,  Tel.   C^o.,  18  Md,   341;  reasonable,  as  applied  in  the  particular 

Si  Am.  Dec.  ^;  True  v.  International  case;  and  so   these  corporations  must 

Te!.    Co.,  60  Me.  9;   11  Am.  Rep.  156;  evcrclse  ordinarily  prudent   discretion 

Gray  on  Telegraphs,  ^  13  et  acq.  in  relaxing  their  regulations."    Hewlett 

e.  Wut  Hot  b*  UiiieMOiuibl«.~ElHe  t>. Western UnionTc1,Co.,33Fed.Rep. 
V.  American  Tel.  Co.,  13  Allen  (Mass.)  181;  14  Am.  &  Eng.  Corp.  Cas.  134, 
336;  Western  Union  Tel.  Co,  V.Blanch-  ».  Gray  on  Telegraphs,  ^  13. 
ard,  68  Ga.  399;  45  Am.  Rep.  480;  OralMesaafs.— The  company  is,  there- 
Western  Union  Tel,  Co.  t>,  Reynolds,  Tore,  not  bound  to  receive  for  transmls- 
77  Va.  173;  5  Am.  &  Eng.  Corp.  Cas.  sion  an  oral  message,  and  it  cannot  be 
Kt;  46  Am.  Rep.  715;  Western  Union  held  responsible  for  a  failure  to  trans- 
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company's  messengers,  such  messenger  acts  as  the  agent  of  the 
party  sending  the  message.*  The  company  may  also  require  that 
the  price  of  every  message  shall  be  prepaid,*  together  with  a  de- 
posit to  pay  extra  charges  of  delivery  where  the  addressee  is  be- 
yond the  regular  delivery  limits  ;  8  and  may  provide  that,  where 
the  message  asks  for  an  answer,  a  deposit  shall  be  made  sufHcient 
to  pay  for  the  answer.^  A  regulation  that  messages  shall  not  be 
indecent  in  language  nor  immoral  in  character  is  not  unreason- 
able.* The  cases  afford  other  instances.*  The  company  cannot, 
however,  under  the  guise  of  regulations,  escape  from  the  obliga- 
tions which  public  policy  imposes  upon  it  or  insist  upon  harsh' 

mit    it.     Western    Union   Tel.   Co.   v.  Wettern  Union  Tel.  Co.,  18  Fed.  Rep. 

Wilson,  93  Ala.  33;     Western   Union  181;    14  Am.  &  Eng.  Corp.   Ca»,  134. 

Tet.  Co.  V.  Dozier,  67  Miss.  38S.     So  In  thii  latter  case,  the  regulation  wm 

when   the    meBtage   a*   offered   to   the  that  "Transient  persons  sending  mei- 

operator  is  incorrect  and  he  attempts,  sages  which  require  answeiv,  must  de- 

at  (he  dictation  of  the  sender,  to  correct  posit  in  advance  an  amount   sufficient 

it,  the  company  is  not  liable  if  he  make  to  paj'  for  a  rcplj'  of  ten  words."    Tlie 

a    false    correction.     Western    Union  plaintiff  sent  from  his  hotel,  which  be 

Tel.   Co.   T.   Foster,  64  Tex.  sio;   53  was  just  about  to  leave,  a  message,  bj  a 

Am.  Rep,  7i;4'  messenger,  to  the  telegraph  office  with 

1.  Gray  on  Telegraphs,^  13.  money    for    prepayment    for   hit  own 

a.  Kar  KaqulTs    tlia   PrepayinaDt   of  message,  but  not  lor  the  answer.    In  a 

CbargM. —  Smith   v.   Western    Union  suit  by  him  against  the  company,  it  was 

Tel,  Co.,  83  Ky.  104;  8  Am.  &   Eng.  held  that  he   could  not  recover.    The 

Corp.   Caa.   15;   4   Am,  St,    Rep.  126;  court   approved   the   case  of  Western 

Harkness  v.  Western   Union  Tel.  Co.,  Union  Tel.  Co.   -a.  McGuire,  104  Ind. 

73   Iowa   190;  ai   Am.   &   Eng,   Corp.  130;  54  Am.  Rep.  196,  though  it  did  not 

Cas.  iSi;  J  Am.  St.  Rep,  672  ;  Langley  entirely  adopt   its   reasoning.     It   was 

V.  Western  Union  Tel.  Co.,  88  Ga.  777.  said  that  in  the  latter  case,  the  ruling 

S,  InolnilliLc  CharKea  fOr  DallTary. —  was  placed  "too  entirely  upon  a  mere 
In  Western  Union  Tel.  Co.  v.  Hender-  question  of  etiquette  between  the  par- 
son, 89  Ala,  510;  30  Am.  &  Eng,  Corp.  Ues." 

Cas,  615;   18  Am.  St.  Rep.  148,   there  B.  Immoral    M«is«i«i.— Western 

was  a  regulation  printed  on  the  blanks  Union    Tel.  Co,  v.  Ferguson,  i;7  Ind, 

to  the  effect  that  "  messages  will  be  de-  495 ;  Archambault  v.  Great  N.  W.  TeL 

livered  free  within  the  established   free  Co.,  11  Montreal  I-eg.  News   368;  14 

delivery   limits  of  the  terminal  office.  Quebec  L.  R.  8;  infra,  thU  title,  7»- 

For  delivery   at  a   greater  distance  a  moral  Messages. 

special  charge  will  be  made  to  cover  8,  Othar  luManeoa  of  It«aaaiiabl«  B«c- 
the  cost  of  such  delivery."  The  sender  nlatloiu.— In  Atlantic,  etc.,  Tel.  Co,  v. 
of  the  message  neither  paid  nor  tendered  Western  Union  Tel.  Co.,  4  Daly  (N. 
the  extra  charge.  Itappearingthat  the  Y,)  527,  a  regulation  was  considered 
sendee  lived  beyond  the  free  delivery  reasonalile  which  required  the  name  of 
limits,  it  was  held  in  an  action  against  the  company  from  which  a  message  is 
the  company  for  non-delivery,  thai  the  received,  together  with  the  date  of  [Is 
regulation  was  a  reasonable  one;  that  receipt,  to  be  added  to  every  tnessue 
the  burden  rests  upon  the  sender  to  accepted  from  other  companies  for 
know  whether  or  not  the  addressee  tranamlsslon  to  Europe  and  which  re- 
lives within  the  delivery  limila;  and  that  quired  eitra  pay  to  be  made  tor  tbo 
such  a  regulation  was  binding  on  the  il-  transmission  of  such  addition.  Gray 
literate  as  well  as  the  inteillgent.  See  on  Telegraphs,  t,  14, 
also  Anderson  »,  Western  Union  Tel,  The  stipulations  in  the  printed  con- 
Co.,  S3  Tex,  17,  tractare  practically  nothlngmorethan 

4.  Hay  Boqnlre  Dopoalt  to  Pay  for  regulations,  and  their  validity  is  gov- 

Anawar. — Western  Union   Tel.   Co.  v,  emed  by  the  same  principle*.     Seeia- 

McGuire,  104  Ind,  130;   54  Am.  Rep.  /r-n,  this  title,  .$/i/s^af/0nt  ix  CoMtratt 

396  (deposit  required,  sufficient  to  pay  «f  Sending. 

for  answer  of  ten  words) ;  Hewlett  v.  Offlo*  Hoin, — The  company  may  prt»- 
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or  unreasonable  conditions.*  Thus,  it  cannot  require  its  patrons 
to  inform  its  employes  of  the  true  import  and  meaning  of  every 
message  offered  for  transmission  ;  *  nor  insist  that  every  message 
shall  bear  the  autograph  signature  of  its  sender,  or  the  produc- 
tion of  a  power  of  attorney  from  him.'  But  in  case  the  message 
is  not  properly  transmitted,  the  failure  of  the  sender  to  inform  the 
company  of  its  character  and  importance  will  limit  his  recovery 
to  nominal  damages  only.* 

(i)  Regulations  as  to  Office  Hours. — The  company  has  the  right 
to  provide  reasonable  regulations  as  to  the  hours  during  which  its 
offices  shall  be  open  for  the  transmission  and  delivery  of  mes- 
sages;' the  reasonableness  of  the  regulations  varying  with  the 
character  of  the  locality  where  the  particular  office  is  located,  and 
ordinarily  being  a  question  for  the  court,*  though  there  is  author- 
ity for  the  proposition  that  such  a  question  is  for  the  jury.'  It  is  not 
necessary  that  all  offices  should  have  the  same  office  hours;  such 
a  rule  would  involve  the  necessity  of  all  offices  being  kept  open  all 
the  time.*  Nor  can  the  employes  at  one  office  Be  required  to 
know  the  office  hours  of  all  the  other  offices  of  the  country;  to 
exact  such  a  requirement  would  be  unreasonable,  if  not  impossi- 
ble,*    But  there  are  cases  which  hold  that  the  fact  that  the  com- 

x  Ind.  505 ;  10  Am.  &  Eng. 
S17. 

ofiered   for   transmission.      Brown   v.  «.  Gr«y   on  Telegraphs,   4   13.    See 

Western  Union  Tel.  Co.  (Utah,  1889),  also  Questions  of  Law  and  Fact, 

at    Pac.   Rep.   988;    infra,   this   title,  vol.  19,  p.  645  e/ tfv- 

Rtguldtions  as  to    Offer-  Hours.     See  T.   Heimann  *.   Western    Union  Tel. 

•Iso  in/ra,  this  title,  Sunrfaj' ^eM(7jfK».  Co.,  57  Wis.  562;   Brown   »,  Western 

1.  UnraMonabla   BvbhIkUou.— Tjler  Union  Tel.  Co.  (Utah,   1890),  11   Pac. 

■o.  Western  Union  Tel.  Co.,  60  111.  431 ;  Rep.  988  (Sunday  office  hours). 

14  Am.  Rep.  38;  Western  Union  Tel.  8.  OOee  HonnHaad  Dot  Be  the  Ume 

Co.  V.  Adains,87  Ind.  598 ;  44  Am.  Rep.  SrerrwlMTe. — The  pressure  of  businew 

776;  Stiles  I'.  Western  Union  Tel.  Co.  in  large  cities  requires  the  oSice  to  be 

(Arizona, iS87),i5Pac.Rep.7ii;  West-  always   open;   and  to  insist   that   the 

ern  Union  Tel,  Co,  v.  Crall,  38  Kan.  same  office  hours  as  are  observed  In  the 

679;  5  Am,  St.  Rep.  795;  Western  Un-  cities  should  be  kept  at  every  nay  sta- 

lon  Tel.  Co.  v.  Graham,  1  Colo.  230;  tlon  would    render  the   right   of  the 

9  Am.  Rep.  136.  company  to  regulate  Its  office  hours,  a 

S.  Gray  on  Telegraphs,  %  14;  West-  nullity  and  a  mockery.      See  Western 

ern   Union   Tel.   Co.  v.  Ferguson,  57  Union  Tel.  Co.  v.  Harding,  103  Ind. 

Ind.  495.  505;  10  Am.  &  Eng,  Corp.  Css.  619, 

S.  Kaqnlilng    Bwider'i    Blgnattire. —  where  (he  rule  of  the  text  is  upheld. 

Atlantic,  etc.,  Tel.  Co.  v.  Western  Un-  ».  Bmplorei  *A  Ona  ODlce  Hat  Bound 

Ion  Tel.  Co.,  4  Daly  (N.  Y.)  537;  Gray  to  Know  Hoara  Otuarraa  at  Othar  Offlael. 

on  Telegraphs.^  14.  —In   Thompson  on  Electricity,  J  300, 

But  in  view  of  the  fact  Ihat  the  com-  the  author  has  to  say:  "It  Is  a  mere 

pan  J  Is  liable  often  for  forged  messages,  judicial  assumption  to  say,  as  was  aald 

it  may  well  be  questioned   whether  It  In  one  case,  that  the  employes  in  a  tel- 

may  not  enforce  such  a  regulation.     See  egraph  office  are  not  required  to  know 

Code  of  Tmneitee,  f  1314,  b.  the  hour  at  which  an  office  of  the  com, 

4.   See  infra,  this  title,  WAere  Met-  pany  In  another  citv  closes.      On  the 

aa^ii  in  Cifier  or  it   Olherv/ise  Un-  contrary,  It  is  an   obvious   suggestion 

inlelligifile.  that  in  any   properly   regulated   tele- 

B.  Given  V.  Western  Union  Tel.  Co.,  graph    system,   the    offices   would   be 

34  Fed.  Rep.  119;  8  Am.  &  Eng.  Corp.  clasaifiecl  and  there  would  be  a  uniform 

Cas.  107;  Western   Union  Tel.  Co.  v.  time    established   for   the    closing  of 
as  C.  of  L.— 50                        786 
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pany's  ofHce  at  the  point  to  which  the  message  is  directed  was 
closed  when  the  message  was  received  for  transmission,  is  no  de- 
fense to  an  action  for  delay,* 

b.  Stipulations  in  Contract  of  Sending — (i)  General 
Rule  as  to  Validity, — Messages  offered  for  transmission  arc  almost 
invariably  written  on  blanks  provided  by  the  company,  so  that  in 
afBxing  his  signature  to  the  message,  the  sender  thereby  signs  a 
contract  printed  on  the  back  of  the  blank  containing  certain  stip- 
ulations intended  to  release  the  company  from  liability  for  mis- 
takes or  delay  in  transmission.'  The  question  as  to  the  validity 
of  these  stipulations  has  arisen  in  many  cases,  and  the  general  rule 
deducible  seems  to  be  that  while  the  company  may,  by  regula- 
tions or  special  contract,  fix  reasonable  limitations  to  its  liability  for 
errors  in  transmission,  or  for  a  failure  to  transmit,  it  cannot  stipu- 

those  of  each  class,  of  which  time  ever^r  tt  announced  Ihat  plaintiff  would  arrive 
agent  receiving  dispatchsB  would  be  on  a  midnight  train  bringing  witi)  him 
apprised,"  etc.  But  with  great  respect,  the  corpie  of  addressee's  relative.  At 
it  seems  that  the  doctrine  of  the  text,  as  the  trial,  the  jury  were  instructed  that 
laid  down  bj  Justice  Miller,  in  the  case  the  companj'  could  not  be  excused  for 
of  Given  v.  Western  Union  Tel.  Co.,  the  delay  on  the  ground  that  the  af!ic« 
34  Fed.  Rep.  119;  8  Am.  &  Eng.  Corp.  to  which  the  message  was  addressed 
Cas.  113,  is  more  consonant  with  rea-  was  closed  when  the  message  was  of- 
son.  Justice  Miller,  speaking  for  the  fered  for  transmission.  The  appellate 
court  in  that  case,  said  :  "  Nor  do  we  court  said  :  "We  think  the  court  did 
see  that  it  is  the  dutj  of  this  telegraph  not  err  In  giving  this  charge.  T^e  con- 
company  to  keep  the  employes  of  everj  tract  to  transmit  the  message  was  made 
one  of  its  offices  In  the  United  States  hy  appellant  through  its  agent,  who  was 
informed  of  the  time  when  everr  other  fullj  authorized  and  empowered  to 
office  closes  for  the  night.  Tlie  im-  make  it;  we  do  not  think  appellant  can 
mense  number  of  these  oHicei  all  over  excuse  Its  failure  to  perform  the  con- 
the  United  Slates,  the  frequent  changes  tract  upon  the  ground  that  another  one 
among  them  as  to  the  time  of  closing,  of  its  servants,  acting  under  authority 
and  the  prodigious  volume  of  a  written  from  appellant,  rendered  the  perform- 
book  on  this  subject,  seem  to  make  this  ance  of  the  contract  impracticable."  In 
onerous  and  inconvenient  to  a  degree  Western  Union  Tel.  Co.  v.  Bruner 
which  forbids  it  to  be  treated  as  a  duty  (TeK.  iSga),  ig  S.  W.  Rep.  149,  the 
to  its  customers,  for  neglect  of  which  company  accepted  a  message  and  un- 
it must  be  held  liable  for  damages,  dertook  to  deliver  it  about  nine  o'clock 
There  is  no  more  obligation  to  do  this  at  nigiit.  It  was  held,  following  the 
in  regard  to  offices  In  the  same  state  Broesche  case,  that  the  fact  that  the 
than  those  four  thousand  miles  away,  office  of  destination  was  closed  against 
for  the  communication  is  between  the  receiving  office  was  no  derense, 
them  all,  and  of  equal  importance."  especially  since  it  appeared  that  no  ef- 
See  Western  Union  Tel.  Co.  v.  Hard-  fort  was  made  to  send  the  message  until 
log,  103  Ind,  $0$;  10  Am.  St  Eng.  Corp.  next  morning,  when  It  was  entirely  too 
Cas.  617  {queling  Justice  Miller's  Ian-  late.  But  in  neither  of  these  cases  docs 
guagej;  Stephenson  v,  Montreal  Tel.  the  point  here  mentioned  appear  to  have 
Co.,  16  U.  C.  Q.  B.  539.  And  see  also  been  much  considered.  The  opinions 
Thompson  v.  Western  Union  Tel.Co.,  contain  nothing  more  than  a  mere 
3a  Mo.  App.  197.  statement  of  the  rule. 

1.  Ou«s    Inpllsdlr   Ooiitn.— In    the        1.  See   Western   Union  Tel.  Co.  v. 

case  of    Western   Union   Tel.   Co.   v.  Carew,  15  Mich.  jaj. 
Broesche,  72  Tex.  654;  13  Am.  St.  Rep.        The  distinction  between  the  special 

843,    the    message    was   delivered   for  contract ascontHinedlntheprintedstip- 

transmlBsIon  at  half-past  six  o'clock  in  ulations,  and  the  general  rules  and  reg- 
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late  for  immunity  from  liability  for  the  consequences  of  its  own 
n^ligence  or  that  of  its  servants.*     Nor  can  it  by  contract  evade 


Us  Buiineis. 

As  to  validity  of  printed  (tipulatlon*, 

where  the   compsnjr'a   blanks  a~"   — 

■«/ra,thi6  title,   Evidi 

Sender    or    Addres 

Printed  ^Stipulations.  stated   in   i   Redfield's   Ry.   Cas.   137: 

1.  Oannot  Limit  lU  UftMlltr  fi>T  K«s-     "  Every  attempt  of  carriers,  bj  general 

—See   Carrihrs    of    Goods,     notice  or  special   i      '  ' 


3,  p.  818;   Railroads,  vol.  19,  p.  themGelves  from  responsibility  for  losses 

915;   TicKKTS    AND   Fares;    Ameri-  or  damages  resulting  In  any  degree  from 

can   Union  Tel.  Co.  v.  Dauehtery,  Sg  their  own  want  of  care  andfaithfulness, 

Ala.  191  \  Stiles  v.  Western  Union  Tel.  Is  against  that  good  faith  which  the  law 

Co.   (Arizona,  1890),  i.^  Pac.Rep.711;  requires  b«  the  basis  of  all  contracts  or 

Western    Union  Tel.  Co.  v.  Short,  53  employments,  and  therefore  based  upon 

Ark.  434;  Western  Union  Tel.  Co.  v.  principles  and  a  policy  which  the  law 

Graham,  1  Colo.  130 ;  9  Am.  Rep.  136;  will   not  uphold.        Quoted  with   ap- 

Western  Union  Tel.  Co.  v.  Blanchard,  proval,  as  applicable  to  telegraph  c 


8  Ga.  399;  45  Am.  Rep.  480)  Western  panies,  In  Gitlis  v.  Western  Union  Tel. 
Jnion  Tel.  Co.  v.  Fontaine,  5808.433;  Co.,  61  Vt.  461 ;  25  Am.  &  Eng.  Corn. 
Tylerw.  Western  Union  Tel.  Co.,  60 IR.     Cas.  572;  15  Am.  St.  Rep.  917. 


411;  14  Am.  Rep.  38;  Western  Union  "It  has  long  been  the  settled  law  of 
Tel.  Co.  v.  Tyler,  74  111.  16S;  14  Am.  this  state  that  a  common  carrier  (in- 
Rep.  379;  Western  Union  Tel.  Co.  v.     eluding  a  telegraph  company)  c 


Meredith,  95   Ind.  93 ;   8  Am.  &  Eng.  cither  by  special  agreement  with,  or  by 

Corp.  Cai.  54;  Western  Union  Tel,  Co.  notice  brought   home  to,   the  shipper, 

V.  Adam»,87  Ind.598;44  Am,Rep.776;  relieve   himself  from   liability  for   the 

WesternUnionTel.Co.v.  Meek,  49lnd.  consequences  of  his  negligence."  West- 

53;  Western  Union  Tel.  Co.*.  Fenton,  ern  Union  Tel.   Co.   v.   Griswold,   37 

—  Ind.  i;  Harkness  v.  Western  Union  Ohio  St.  310;  41  Am.  Rep.  500;  West- 


¥. 


"el.  Co.,  73  Iowa   190;  ai   Am.  &  Eng.  em  Union   Tel.   Co.  v.  Blanchard,  1 

Corp.  Cas.  181;   $  Am.  St.   Rep.67a;  Ga. 309 ;  45  Am.  Rep.  480. 
Sweatland  v.  Illinois,  etc.,  Tel.  Co.,  37         In   Sweatland   v.    Illinois,  etc.,  Tel. 

Iowa  433;  I  Am.  Rep.  185;  Granville  w.  Co.,   37   Iowa  433;    1    Am.   Rep.  385, 

Western  Union  Tel.  Co.,  37  Iowa  314 ;  Dillon,  J.,  said:    "  We  have  examined 

18   Am.    Rep.  8-   Smith   v.   Western  all   the  leading  cases  known   to   have 

Union  Tel.  Co^  83   Ky.   104;  8  Am.  &  been  decided  with  respect  to  this  sub- 

Eng.  Corp.   Cas.   15;   4   Am.   St.  Rep.  ject  {i.  e.,  exemption  from  liability  by 

136;  Camp  V.  Western  Union  Tel,  Co.,  special   contract),  and  have  not  found 

1  Mete.  (Ky.)  164;  71   Am.   Dec.  461 ;  one  holding,  when  this  was  the  exact 

De  La  Grange   v.  Southwestern   Tel.  point  in   judgment,  that  the  ordinary 

Co.,  35  La  Ann.  ""    '  "'    '  '  "   '    "    '-'------- ' 

Union  Tel.  Co., ' 
Eng,  Corp,  Cas. 

353;   Bartlett  V.   Western   Union  Tel.  want  of  ordinary  care.-'   This  language 

,63   Me.   309;    16   Am,  Rep.  437;  is  approved  in  Marr  v.  Western  Union 


Western  Union  Tel.  Co.  v.  Griswold,     Tel.  Co.,  85  Tenn.  546;  16  Am 

37  Ohio  St   303;   41    Am.   Rep.   500;     Corp.  Cas.  144.     The  court,  by  Lurton, 

Marr  v.   Western  Union  Tel.  Co.,  85    J.said:  "  These  limitations.contained  In 


Tenn.  539;  16  Am.  &  Eng.  Corp,  Cas.  the  agreement  under  which  this 

343;  Pepper  -v.  Weilem  Union  Tel.  Co.,  sage  was  sent,  under  any  view  of  the 

87  Tenn.  554; 35  Am.&  Eng.  Corp.  Cas,  power  of  the  company  to  limit  its  lia- 

10    Am.   St.   Rep.  699;   Western  bllity  for  Its  own  negligence,  were  in- 

n  Tel.  Co.  i'.BroeBche,73Tex.  654;  valid  so  far  as  the  damage  was  a  result 


SAm.  St.  Rep.  843;  Wertz  v.  Western     of  the  negligence  of  the  defendant  c 
nion  Tel.  Co.,  7  Utah  446;   Gillis  v.     - 
Western  Union  Tel.  Co.,  61  Vt.  46i;35 


Union  Tel.  Co.,  7  Utah  446;  Gillii 
Western  Union  Tel.  Co.,  61  Vt.  461. 
Am.  &  Eng.  Corp.  Cas.  568 ;  15  Am.  SL 
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CompulM. 


its  liability  for  the  statutory  penalty,^  There  is  a  class  of  cases, 
however,  which  uphold  the  doctrine  that  the  company  may  by 
special  contract  exempt  itself  from  liability,  except  for  damages 
resulting  from  "gross  negligence,"  or  wilful  default,*  or, as  stated 
in  other  cases,  from  "  fraud  or  any  conduct  inconsistent  with  good 


Carriers  op  Goods,  vol.  i,  p.  8i8; 
TiCKBTS  AND  Farbs;  Gray  Oil  Tele- 
graphg.  4  43:  Lawaon  on  Carriers,  ^^  it,- 
28,  f-S;  New  York  Cent.  R.  Co.  'v. 
LocVwood,  i7WaU.<U.S.)3S7.    Com- 


and  in  view  of  the  practical  monopolv 
which  the  lelegraph  companie*  enjoy. 
In  Tyler  v.  Weaiern  Union  Te!.  Co., 
60  III.  438;  14  Am.  Rep.  3S.  Bree»e,  J. 
said:  "  If  it  (the  stipulation)  be  a  con- 
tract, the  sender  entering  into  it  was 
under  a  species  of  moral  duress;  his 
necessity  compelled  him  to  resort  to 
the  telegraph  as  the  only  means  through 
which  ne  could  speedily  transact  the 
business  in  hand,  and  was  compelled  to 
submit  to  such  conditions  as  the  com- 
pany in  their  corporate  greed  might 
impoae,  and  sign  such  a  paper  as  the 
company  might  present."  See  similar 
language  used  in  Marr  v.  Western 
Union  Tel.  Co.,  85  Tenn.  544  ;  16  Am. 
&  Eng.  Corp.  Cas.  143. 

In  Western  Union  Tel.  Co.  ii.  Gra- 
ham, I  Colo.  237 ;  9  Am,  Rep.  136,  it  is 
«aid  in  explanation  of  the  reason  of  the 
rule:  "Much  has  been  said  about  the 
peculiar 'hazards  to  which  telegraphs 
ere  exposed.  This  is  all  true,  and 
courts  and  legislatures  have  been  lib- 
eral in  allowing  companies  to  provide 
against  such  risks  as  arise  out  of  atmos- 
pheric influences  and  kindred  causes. 
At  thispoint  they  have  properly  stop- 
ped. To  permit  them  to  contract 
against  Iheir  awn  negligence  would  be 
to  arm  them  with  a  most  dangerous 
power,  and  indeed  that  would  leave 
the  public  almost  entirely  remedi- 
less. It  must  be  borne  in  mind  that 
the  public  have  but  little  choice  in  the 
selection  of  the  company  which  is 
to  perform  the  desired  service.  They 
are  bound  to  take  it  as  they  Und  it,  and 
to  commit  to  its  agents  their  mes- 
sages, however  valuable.  Such  being 
the  ease,  public  policy  as  well  as  com- 
mercial necessity  require  that  compan- 
ies engaged  In  telegraphing  should  be 
held  to  a  high  degree  of  responsibility ." 

AAalofoiu  to  Oommon  Oarrlora. — 
The  rule  of  the  text  is  merely  an  appli- 
cation to  telegraph  companies  of  the 
rule   governing   similar  stipulation   by 


may,  by  special  contract  or  by  actual 
notice,  restrict  its  liability  as  insurer; 
but  it  cannot  modify  or  limit  Its  lia- 
bility for  the  consequences  of  its  negli- 
gence.    See  Railroads,  vol.  19, p.  915; 


1.  Western  UnionTel.Co.r.Adams, 
87  Ind.  59S;  44  Am.  Rep.  776;   West- 

"   ''      Tel.  Co.  f.  Cobbs,  47   Ark. 

-      "         ■        "'est- 

.  3S 

Young.  93  Ind.  I  [S. 
I.  Aa  to  Examption  from  UablUty 
7or  "Qrou"  NoRUgonca. — This  view  is 
stated  in  L>asBlter  v.  Western  Union 
Tel.  Co„  89  N.  Car.  336;  5  Am.&  Eng. 
Corp.  Cas.  330:  "The  exemptions 
not  extended  to  acts  or  omissions  in- 
volving gross  negligence,  but  is  confined 
to  such  as  are  incident  to  the  service, 
and  may  occur  when  there  is  but  slight 
attaching  culpability  in  its  officers  and 
employ^."  Pegram  v.  Western  Union 
Tel.  Co.,  97  N,  Car,  57;  ji  Am.  & 
Eng.  Corp.  Cas.  I3l.  See  similar  view* 
expressed  in  Becker  v.  Western  Union 
Tel.Co..ii  Neb.S7;  38  Am.  Rep.3s6; 
Grimwell  i'.  Western  Union  Tel.  Co, 
IT3  Mass.  199;  iS  Am.  Rep.  485;  Red- 
path  V.  Western  Union  Tel.  Co.,  113 
Mass.  71;  17  Am.  Rep.  69  ("gross  neg- 
ligence or  fraud  ") ;  Wann  -o.  Western 
Union  Tel.  Co.,  37  Mo.  47a;  90  Am, 
Dec.  39s;  U.  S.  Tel.  Co.  r,  Gilder- 
sleeve,  39  Md.  332 ;  96  Am.  Dec.  519; 
Hart   w.   Western   Union  Tel.  Co.,  66 


Union  Tel.  Co.,  14  Fed.  Rep.  710;  5 
McCrary  (U.  S,)  103;  MacAndrew  -o. 
Electric  Td.  Co.,  17  C,  B.  3 ;  84  E.  C, 
L.  3;  3  Suth.  on  Dam.  396. 

In  Nrhrasha,  a  new  rule  has  been  es- 
tablished by  statute,  which  eliminates 
considerations  of  degrees  of  negligence 
in  this  connection.  Kemp  v.  Western 
Union  Tel.  Co.,  38  Neb.  661 ;  30  Am. 
&  Eng.  Corp.  Cas.  607. 

In  Texas,  it  is  held  that  the  stipula- 
tions against  liability  will  not  extend 
to  injuries  caused  by  "  the  misconduct, 
fraud,  or  want  ofdue  care  on  the  part  of 
the  company,  its  servants  or  agents." 
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faith."*  But  the  doctrine  of  degrees  of  negligence,  or  that  there 
is  any  practical  difFerence  between  negligence'and  gross  negligence, 
has  not  the  support  of  the  better  authorities,*  and  the  rule  ac- 
cepted by  the  weight  of  authority  is  that  a  telegraph  company, 
exercising  a  public  employment,  is  liable  for  failing  to  exercise 
that  degree  of  care  and  skill  which  a  careful  and  prudent  man 
would,  under  the  circumstances,  employ,  and  that  any  stipulation 
by  which  it  undertakes  to  relieve  itself  from  this  duty  to  exercise 
care  in  the  dischai^e  of  its  employment,  is  contrary  to  public 
policy,  and  therefore  illegal  and  void,  even  though  the  other  party 
may  voluntarily  assent  to  it.'  As  to  what  is  sufficient  to  consti- 
tute proof  of  "  gross  negligence  "  within  the  meaning  of  the  rule 
as  just  stated,  the  authorities  differ.  In  some  instances  the  mere 
fact  that  the  message  was  improperly  transmitted,  if  unexplained, 

Western  Union  Tel.  Co.  v.  Neill,  57 
Tex.  383;  44  Am,  Rep,  589;  Womack  v. 
Western  Union  Tel.  Co.,  58  Te^.  176; 
44  Am.  Rep.  (>I4. 

In  Georgia,  in  Wwtern  Union  Tel. 
Co.  V,  Fontaine,  58  Ga.  433,  the  court 
intimated  that  the  company  might  tc- 
(trictits  liability  except  Tor  "grosi  neg- 
ligence ;"  but  in  a  later  case  the  rule  la 
announced  that  the  company  cannot  by 
contract  limit  its  tiabilily  for  negligence 
in  any  degree.  Western  Union  Tel. 
Co.  V.  Blanchard,  68  Ga.  199;  4.;  Am. 
Rep.  480.  See  also  Western  Union  Tel. 
Co.  I-.  Goodbar  (Miss.  1890),  7  So. 
Rep.  314. 

1.  U.  i>.  Tel.  Co.  V.  Gildersleeve,  39 
Md.  333;  q6  Am.  Dec.  519;  Candee  v. 
Western  Union  Tel.  Co.,  34  Wis.  471 ; 
17  Am.  Rep.  4i;3;  Schwartz  -v.  Atlantic, 
«c.,Tel.Co.,  I'SHun  (N.V.)  157;  Jones 
V.  Western  Union  Tel.  Co.,  18  Fed. 
Rep.  717. 

"Telegraph  companies  may  make 
reasonable  regulations  for  the  safe  and 

E roper  conduct  of  their  businees,  and 
ave  power  to  contract  with  the  sender 
of  messages  so  ag  to  relieve  themselves 
from  liability  from  inadvertence,  but 
not  from  gross  negligence,  misconduct 
or  bad  faith."    3  Suth.  on  Dam.  396. 

3.  See  generally  Negligincb,  vol. 
16,  p.  436. 

The  opinion  in  Western  Union  Tel. 
Co.  V.  Grtswold,  37  Ohio  St.  311;  41 
Am. Rep.  joo, states thedoctrine:  "The 
cases  which  hold  that  common  carriers 
may  stipulate  for  immunity  from  liabil- 
ity for  mere  negligence,  all  agree  that 
they  are  still  liable  for 'gross  negligence.' 
But  just  what  this  term  means  is  not 
easily  ascertained.  There  is  authority 
for  holding  it  to  be  equivalent  to  fraud  or 
intentional  wrong.  Jones  on  Bailments, 


8-46  el  seq.  But  a  majority  of  the  cases 
would  seem  to  hold  It  to  be  a  failure  to 
exercise  ordinary  care.  In  Wilson  v, 
Brett,  II  M.  &  'W.  113.  it  was  said  by 
Baron  Rolfe,  that  he  could  '  «*e  no 
difference  between  gross  negligence  and 
negligence;  that  it  was  the  same  thing 
with  a  vituperative  epithet.'  See  also 
Seal  V.  South  Devon  R.  Co.,  3  H.  & 
C.  337;  Austin  v.  Manchester  R.  Co., 
II  Eng.  L.  Si  Eq.  513;  and  comments 
of  Parke,  B^  In  Wyld  v.  Pickford,  8 
M.  &  W.  443.  In  Duir  V.  Budd,  3 
Brod.  &  Blng.  177,  it  was  held  by 
Dallas,  J.,  that  '  Gross  \ 
where  the  defendant  or 
have  not  taken  the  same  care  of  the  prop> 
erty  that  fi  prudent  man  would  take  of 
his  own.'  And  by  Best,  J.,  in  Batson 
V.  Donovan,  4  B.  &  Aid.  21  ;  6  E.  C. 
L.  373,  that  they 'must  lake  as  much 
care  of  it  as  a  prudent  man  would  take 
of  his  own  pro4>erty.'  ...  In  Beal 
V.  South  Devon  R.  Co.,  3  H.  &  C.  337, 
It  was  held  In  the  case  of  a  carrier  that 
'  Gross  negligence  Includes  the  want  of 
that  reasonable  care,  skill  and  eipedi- 
tlon  which  may  properly  be  expected 
of  him.'"  To  the  same  effect  are 
Briggs  V.  Taylor,  38  Vt.  181,  and  Shear. 
&  Red.  on  Neg.  (4th  ed.J,  l,  16;  all  sub- 
stantially agreeing  with  Willes,  J.,  in 
Lord  V.  Midland  R.  Co.,  L.  R.  2  C.  P. 
344,  that  "  Any  negligence  Is  gross  in 
one  who  undertakes  a  duty  and  fails  to 
perform  It."  See  also  Gillis  v.  Western 
Union  Tel.  Co.,  61  Vt.  461 ;  35  Am.  & 
Eng.  Corp.  Cas.  573;  15  Am.  St.  Rep. 
917;  Aiken  v.  Western  Union  Tel.  Co^ 
5  S.  Car.  358;  Gray  on  Telegraphs,  (,1) 
4T-42;  Thompson  on  Electricity,  I)  186. 
*    See  Sweatland  T>.  Illinois,*'      ""  ' 


Co.,      . 

Western 


37   Iowa   433;    I    Am.  Rep.  385; 
em  Union  Tel.  Co.  v.  Griswold, 
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is  considered  evidence  of  gross  negligence,  though  the  weight  of 
authority  is  the  other  way ;  the  peculiar  circumstances  must  con- 
trol each  case  in  a  great  measure.* 

{2)  Stipulations  as  to  Repeating  Messages. — The  blanks  provided 
by  the  telegraph  companies,  on  which  messages  are  required  to  be 
written,  contain  a  printed  stipulation  to  the  effect  that  the  com- 
pany will  not  be  liable  for  mistakes  or  delays  in  the  transmission 
of  a  message  beyond  the  amount  received  for  sending  the  same, 
unless  it  is  ordered  to  be  repeated.'     The  courts  have  taken  vari- 

5  Am.  St.  Rep.  795,  the  mettage  offered 
to  be  sent  hsb  ;  "  Ship  Bones,  sulkv  and 

8  Ga.  399;  45  Am.  Rep.  480.  traps  to   Valley  Palls,  Immedlatelj.  G. 

1.  WbAt  OouatltutM  Clrou  MeiSlfaiu*.  CrBtl."     The  meiBue  received   br  the 

— Within  the  meaning  of  the  excep-  addressee    read  :   "  Ship  Beons,   Sulkjr 

tional  rule,  as  stated  in  the  text,  there  and  traps  to  Neosha  Falls,  immedialelr. 

is  no  proof  of  "gross  negligence"  on  G.  Crawley."     11  was  held  that  the  c»- 

the  part  oi   the   companj   where   the  dence  showed  gross  negligence.     Also 

plaintiff  proves  the  mere  fact  of   tm-  Western  Union  Tel.  Co.  v.  Howell,  38 

E roper  Iransmisslon  without  showing  Kan.  68^ ;  11  Am.  &  Eng.  R.  Cas.  loo^ 

iSB,or  where  the  actual  negligence  oc-  where  it  appeared  that  the  message  was 

curred.   Pegram  v.  Western  Union  Tel.  plainly  written  out  and  not  to  be  easil/ 

Co.,  97  N.  Car.  j7;    31    Am.  Sl  Eng.  mistaken    hy    anybody   with  ordinanr 

Corp.  Cas.  133;  Western  Union  Tel.  eyesight,  who  should  examine  it  with 

Co.  V.  Neill,  57  Tei.  283;  44  Am.  Rep.  ordinary  care.    Theoperatormaterially 

589   ("have"    instead    of    "home");  changed  the  message  by  transmitting 

Becker  V.  Western  Union  Tel.  Co,  11  the  word"  Sallna"  for  "Salem."  There 

Neb.  8j;  38   Am.   Rep.  356;   Jones  v.  being   no  exculpatory  or  explanatory 

Western  Union  Tel.  Co.,  18  Fed,  Rep.  evidence  offered  by  the  company,  the 

717  (mistake  of  one  word  or  figure  no  court  held  that  it  was  a  cose  f>f  gross 

evidence  of  gross  ne^lgencej.     Com-  negligence. 

fare  Western  Union  Tel.  Co.  v.  How-  Ignorance  on  the  part  of  the  compa- 
ell,  38  Kan.  685 ;  1 1  Am.  &  Eng.  Corp.  ny's  employ^  of  the  locality  of  a  well- 
Cat.  105;  Baldwin  v,  U.  S.  Tel.  Co.,  45  known  town  to  which  a  message  Is  sent, 


N.  Y.  744;  6  Am.  Rep.  16c.  See  also  is  evidence  of  gross  negligence.  West- 
Kllej  X'.  Western  Union  Tel.  Co.,  109  ernUnion  TeI.Co.*.Buchanan,3^'  " 
N-  Y .  131;  II  Am.  Sl  Eng.  Corp.  Cas.     419;  9  Am.  Rep.  744.     Indeed,  it  si 


107;  Garrett  Ti.   Western   Union   Tel.  that  the  company's  employ^  are  bound 

Co.,  83  Iowa  357  (failure  to  send  mes-  to  know   the   locality  of  any  state  to 

■age,    gross    negligence);    infra,   this  which  a  dispatch  is  directed.     Western 

title,  Praumption  of  Ntgligence.  Union  Tel.  Co. «.  Simpson,  73  Tex.  431. 

Where  the  only  evidence  of  negll-  In  Western  Union  Tel.  Co.  -u.  Good- 

gence  is  that  the  operator  sent  in  the  bar  (Miss.  1S90),  7  So*  Rep.  214,  the 

message  the  word  "  bain  "  for  "  hail,"  operator  receiving  the  message  was  in- 

there  is  no  proof  of  gross  negligence  formed  by  the  sending  operator  that  it 

within  the  meaning  of  the  rule  stated,  contained  nine  words ;  he  took   down 

Hartii.  Western  UnionTel.Co.,66Cal.  only  seven  words  and  delivered  It  as  the 

579;  8  Am.  &  Eng.  Corp.  Cas.  34;  56  whole  messaKe.     It  was  held  th*t  such 

Am.  Rep.  119.     The  same  is  true  where  an  error  constituted  gross  n^ligenceon 

the  woTd"fourths"  iswrittenlnsteadol  the  part  of  the  company's  servant  and 

"  eighths,"  in  a  message  from  an  agent  rendered  It  liable,  notwithstanding  the 

informing  his  principal  of  the  price  of  printed    stipulations    exonerating    tlie 

cotton.      Lsssiter   i>.   Western    Union  company, 

Tel.  Co., 89  N.  Car.  334;  5  Am.  &  Eng.  S.  Lansnac*  of  Uw  SttpnUUcm.'-The 

Corp.   Caa.    230;    White    v.   Western  stipulation  has  never  materially  varied 

Union  Tel.  Co.,  14  Fed.  Rep.  710.  in  form  and  language  from  that   now 

But  to  make  three  errors  in  a  message  used   in    the    blanks   of   the   Western 

containing  only  nine  simple  words  is  Union.     It  provides  that;  "  To  guard 

Soss   negligence.     Thus,   in    Western  against  misCakesi  the  sender  of  the  met- 

nlonTcl.  Co.  v.  C rail,  38   Kan.  679;  sage  should  order  It  repeated,  that  is, 
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ous  views  as  to  the  validity  and  effect  of  such  a  stipulation. 
On  principle  it  would  seem  that  the  stipulation  is  invalid, 
in  that  it  opposes  the  recognized  principle  that  an  individual 
or  corporation  engaged  in  a  public  business  cannot  be  allowed 
to  contract  against  liability  for  the  consequences  of  its  own 
negligence  or  willful  wrong  doing.*  And  since  it  appears 
that  the  stipulation  is  not,  as  a  matter  of  fact,  provided  with 
a  view  to  securing  correctness  in  the  transmission  of  messages, 
but  rather  to  protect  the  company  from  liability,  it  cannot 
be  regarded  as  a  reasonable  regulation  which  it  is  within  the 
company's  power  to  provide*     Regarded  as  a  contract,  the 

telegraphed  back  to  the  original  office.  meBBage  and  the  pa^,  vfhy  should  they 
For  repeating,  one  half  the  regular  rate  not  do  all  things  (including  the  repeat- 
Is  charged  In  addition.  And  It  {«  agreed  ing)  necessary  for  correct  transmlsslonf 
between  the  sender  of  the  following  ^^7  should  thevintlst  on  speclalcom- 
meaeage  and  this  company,  that  the  said  pensatlon  for  using  any  particular  mode 
company  shall  not  be  liable  for  mis-  or  Instrumentality  as  a  guard  against 
takes  or  delays  In  the  transmission  or  their  own  negligence?  It  seems  clear 
delivery  ..or  for  oon-dellvery  of  any  un-  to  u«,  that,  having  undertaken  tlie  busl- 
repeated  meEaage,  beyond  the  amount  ness,  they  ought,  without  qualification, 
received  for  sending  the  same ;  nor  for  to  do  it  carefully,  or  be  responsible  for 
mistakes  or  delays  In  the  transmission  the  want  of  care."  Language  to  tlie 
or  delivery,  or  for  non-dellvery  of  any  game  eSect  {■  used  in  Western  Union 
repeated  message  beyond  fifty  times  the  Tel.  Co,  w,  Tyler,  74  III.  168;  34  Am. 
sum  received  for  sending  tlie  same,  un-  Rep.  379;  Bartlelt  -v.  Western  Union 
less  specially  insured."  Tel.  Co.,  61  Me.  309;  16  Am.  Rep.  437; 
1,  The  whole  doctrine  Is  stated  in  Tyler  v.  Western  Union  Tel.  Co,  60 
Aver  V.  Western  Union  Tel.  Co,  79  III.  421 ;  14  Am.  Rep.  51 ;  Western 
Me.  493;  31  Am.  &  Gng.  Corp.  Cas.  Union  Tel.  Co.  v.  Blanchard,  68  Ga. 
14s;  I  Am.  SL  Rep.  353:  "Is  such  a  399;  45  Am.  Rep.  484;  Western  Union 

tipulation  in  the  contract  of  transmis-  T^l.  Co.  v.  Short,  53  Ark.  454. 

Jon  valid,  as  a  matter  of  contract  as-  "Any  niie  or  regulation  of  th 


don  valid,  as  a  matter  of  contract  as-  "Any  niie  or  regulation  c 
sented  to  by  the  parties,  or  is  it  void  aa  pany,  which  seeks  to  relieve  it  from 
against  public  policy?  We  think  it  Is  performing  its  duty  belonging  to  It* 
void.  Telegraph  companies  are  quaii  employment,  with  integrily,  skill  and 
public  servants.  They  receive  from  the  diligence,  contravenes  public  policy,  as 
public  valuable  franchises.  They  owe  well  as  tlie  law,  and  under  it  the  party 
the  public  care  and  diligence.  Their  at  fault  cannot  seek  refuge.  If  it  be- 
businesB  ultimately  concerns  the  public,  come  neceasary  for  the  company,  In 
Many  and  various  Interests  are  practic-  transmitting  messages  with  inlegrily, 
«lly  dependent  upon  It.  Nearly  all  In-  skill  and  diligence,  to  «ecure  accuracy, 
terests  may  be  affected  by  it.  Their  to  have  sucn  messages  repeated,  then 
negligence  in  It  may  often  work  irrep-  the  law  devolves  upon  them  that  duty 
arable  mischief  to  Individuals  and  com-  to  meet  its  requirements."  Western 
munttles.  It  is  essential  for  the  public  Union  Tel.  Co.  v.  Blanchard,  68  Ga. 
good,  that  their  duty  of  using  care  and  399;  45  Am.  Rep.  484. 
diligence  be  rigidly  enforced.  They  a.  See  Thompson  on  Electricity,  J 
should  no  more  be  allowed  effectually  141-  "This  conclusion  is  at  once  sug- 
to  stipulate  for  exemption  from  this  gested,"  aays  that  author,  "  by  thatpart 
duty  than  should  a  carrier  of  passcn-  of  the  condition  which  exonerates  the 
gers,  or  any  other  party  engaged  in  a  company  from  the  consequences  of  non- 
public business.  This  rule  does  not  delivery  or  delay  fn  delivering,  neither 
make  telegraph  companies  insurers.  It  of  which  happenings  the  repeating  of 
does  not  make  them  answer  for  errors  the  message  would  have  any  tendency 
not  resulting  from  tbeir  negligence.  It  to  prevent.  This  part  of  the  stipulation 
onlyrcqulres  the  peribmianceof  aplaln  Is,  on  its  face,  dishonest,  corrupt  and 
duty.  It  Is  no  hardship  upon  them  .  .  .  oppressive,"  Another  consideration 
why  should  they  make  conditions  for  tending  to  show  that  it  was  never  in- 
such  performance?  Having  taken  the  tendeathat  the  sender  should  take  the 
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stipulation  is  void  as  having  been  induced  by  a  species  of  moral 
duress.*  The  weight  of  authority  is  therefore  opposed  to  uphold- 
ing such  a  stipulation  and  declines  to  sustain  or  enforce  it.*  Other 
cases  hold  that  the  telegraph  company  cannot,  by  such  a  stipula^ 

'as.  34}.     See  opfnfon  or  Brad- 
n  New  York  Cent.,  etc.,  R.  Co.P. 

the  me  asage,  greatly  prolongs  the  time  Lockwood,  17   Wall.  (U.S.)  378,  where 

required  for  the  ultimate  delivery  of  the  language  similar  to  that  quoted  above 

meEsage,  and   people  in  haste  will  for-  ia  used  in   laying  down  the  rule  that  ■ 

bear  to  have  the  mesBage  repeated  be-  common  carrfercannotbycontractlimlt 

cauEc  it  would  prevent  the  expedition  of  its  liability  [or  its  negligence.     See  alio 

which  they  are  desirous.     See  Thomp-  Dorgan  11.  Western  Union  Tel.  Co.  (U. 

son  on  Electricity,  i  241.     A  third  con-  S.  C.  C.  for   Ala.   1874),!   Am.   L.  T. 

deration  lies  In  the  fact  that  the  com-  Rep.  N.  S.  406;   Western  Union   Tel. 

pany  stipulates  that,  even  where    the  Co.  v.  Griswold,  37  Ohio  St.  311;  41 

message  Is  repeated,  it  will  be  liable  only  Am.  Rep.  joo. 

to  the  extent  of  fifty  times  the  amount  "  Telegraph   companies  do  not  deal 

received  for  sending  the  message.  Such  with  their  employers  on  equal   terms. 

a  restriction  of  its  liability  is  not  allow-  There  is  a  necessity  for  their  emplor- 

able.     See   in/rii,  this   title,   Limiting  ment     ■    .    .     Neitlier  thecommercu] 

Iriabilily  toaSftcified  AmoMnlj'VJctX.-  world  nor  the  general   publi^  can  dit- 

ern  Union  Tel.  Co.  v.  Brown,  58  Tex.  pense  with  their  services.     It  is,  there- 

170;  44  Am.  Rep.  610.  fare,justandreaBonabIethat  the/should 

"  They  (the  printed  stipulations)  con-  not  be  allowed  to  take  ad  vantage  of  their 

sUtiite,   taken   together,  but   an   artful  situation,  and  of  the  necessitie*  of  the 

arrangement  and  device  by  which  the  public,  to   exact   exemption   from  that 

consequences  of  their  own  negligence  measure  of  duly  that  the  law  impoica 

arc  thrown  upon  the  shoulders  of  tiieir  upon  them,  and  that  public  polic]'  im- 

customers.   and   they    are   enabled    to  poses."     GUlIs  v.  Western   Union  Tel. 

conduct    buiinesG    with    no    responsl-  Co.,  6t  Vt.  461;  35   Am.  &  Eng.  Corp. 

bllity  beyond  that  of  the  most  trivial  Gas.  57= ;  M  Am.  St,  Rep.  917. 

character   for  their  own  want   of  due  S.  AuUunltlei    Opi»o>tnc    Tftlldltr  tf 

care."     Marr  v.  Western   Union  Tel.  Buoh  SOptitaUon.— Western  Union  Tel. 

Co.,   8s   Tenn.   545;    16   Am.   &   Eng.  Co.  v.  Short.  53  Ark,  434;  American 

Corp.  Cas.  243,  Union  Tel.  Co.  v.  Daughtery,  89  Ala. 

1.  Told  aa  a  Contract.— "  If  it  be  a  191  ;Wcslern  Union  Tel.  Co.  w.  Graham, 
contract,  the  sender  entering  into  it  was  i  Colo.  330;  9  Am.  Rep.  136;  Western 
under  a  species  of  moral  duress.  His  Union  Tel.  Co.  v.  Blanchard,  68  Ga. 
necessities  compelled  him  to  resort  to  299;  45  Am.  Rep.  480;  Western  Union 
the  telegraph  as  the  only  meansthrough  Tel.  Co.  v.  Meek,  49  Ind.  53;  Western 
which  he  coukl  speedily  transact  the  Union  Tel.  Co.  v.  Fenton,  c,%  Ind.  i ; 
business  in  hand,  and  was  compelled  to  Western  Union  Tel.  Co.  v.  Harris,  19 
submit  to  such  conditions  as  the  com-  lit.  App,  347;  Tyler  v.  Western  Union 
pany,  in  their  corporate  greed,  might  Tel.  Co.,  60  HI. -^i;  14  Am,  Rep.  38; 
impose,  and  sign  such  paper  as  the  com-  Western  Union  Tel.  Co.  e.  Tyler,  74 
any  might  present.  '  Prudential  rules  111.  168;  24  Am.  Rep.  379;  Sweatlsnd 
and  regulations,'  such  as  the  company  v.  Illinois,  etc.,  Tel.  Co.,  37  Iowa  433; 
Is  authorixed  by  statute  to  establish,  i  Am.  Rep.  285 ;  Ayer  v.  Western 
cannot  be  understood  to  embrace  such  Union  Tel.  Co.,  79  Me.  493;  11  Am.  U 
regulations  as  shall  deprive  a  party  of  Eng.  Corp.  Cas.  145;  1  Am.  St.  Rep. 
the  use  of  their  instrumentality,  save  by  353;  Western  Union  Tel.  Co.  r.  Low- 
coming;  under  most  onerous  and  unjust  ley,  31  Neb.  732;  Kemp  i>.  Western 
conditions."— Breese,J„speakingforthe  Union  Tel.  Co.,  38  Neb.  661;  30  Am.  & 
courtinTylero.WeaternUnlonTel.Co.,  Eng.  Corp.  Cas.  607  (stipulation  de- 
60  111.  421;  14  Am.  Rep.  51.  Point  is  clared  invalid  bj  statute);  Brown  r. 
given  to  thisargumentbythefact  that  as  Postal  Tel,  Cable  Co,  iii  N,  Car.  1S7; 
■  matter  of  common  knowledge,  the  bus-  39  Am.  &  Eng,  Corp.  Cas.  <8l,  oi-tT- 
Iness  of  telegraphv  in  this  country  is  ruling  Lassiter  v.  Western  Union  Tel. 
practicallj  under  the  control  of  a  single  Co.,  89  N,  Car.  334;  j  Am,  &  Eng, 
corporation.  Marr  v.  Western  Union  Corp,  Cas.  230;  Marr  -v.  Western  Un- 
Tel,  Co.,  85  Tenn,  544 ;  16  Am.  &  Eng.  ion  Tel.  Co.,  85  Tenn.  529 ;  16  Am.  ft 
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tion,  secure  immunity  from  liability  for  negligence,  but  can  only 
protect  itself  from  liability  for  accidents  which  result  from  causes 
beyond  its  control.*  But  as  a  telegraph  company  is  not,  like  a 
common  carrier,  liable  as  an  insurer,  its  liability  in  any  event  does 
not  extend  beyond  the  consequences  of  its  negligence.  The  hold- 
ing of  the  cases  is  virtually  that  the  stipulation  is  of  no  effect 
whatever.'  Still  other  cases  maintain  that  the  stipulation  as  to 
repeating  messages  is  a  reasonable  and  valid  one,  and  is  embraced 
within  the  rule  that  every  company  engaged  in  a  public  under, 
taking  may  provide  for  the  conduct  of  its  business  reasonable  rules 
and  regulations,  to  which  all  contracts  with  it  are  made  subject. 
These  cases  proceed  upon  the  ground  that  the  extra  chaise  for 
repeating  is  reasonably  small,  and  if  the  sender  fails  to  order  his 


message  repeated,  he  is  presumed  to  have  preferred  to  assume  the 
slight  risk."     This  last  class  of  cases  uniformly  holds,  however. 


1  Tel.  Cot  87  Tenn.  ,SS4;  ^5  Am 

&    Eng.  Corp.  Cas.  543;    10  Am.   St.  condftiona   as   to    repeating    messtiges 

Rep.   699;   Wertz  v.    Western    Union  have  the  effect  ta  release  the  com  pan j 

Tel.  Co.,  7  Utah  446;  Gilli»  v.  Western  from  mlBlakea  caused  by  its  own  want 

Union  Tel.  Co.,  61  VL  461;  aj  Am.  Sl  of  ordinary  care.  " 

Eng.  Corp.  Cm.  568;  15  Am.  St.  Rep.  1.  BSMt  of  BttpiiUtlni  Wli«r«  KliMk* 
917  (strong  caie) ;  Thompson  v.  West-  or  Delky  la  ITot  Dn*  to  OompMtr'a  NatU- 
ern  Union  Tel.  Co.,  64  Wis.  531;  54  tene*-—"  The  rule  ia  that  the  usual  regu- 
Am.  Rep.  644 ;  Thoinpeon  on  Electric-  lations  exempting  companies  from  Ha- 
tty, l)  335  tl  leq,;  Scott  St  J.  on  Tele-  bility  for  errors  in  unrepealed  messages 
graphs,  Ij  19a;  2  Redfield  on  Ry's  (3d  exempt  them  only  from  errors  arisins 
ed.)  344;  Gray  on  Telegraphs,  44  '(9'Si-  from  causes  beyond  their  own  control. 
Consult  also  In  this  connection  Bart-  Western  Union  Tel.  Co.  r.  Tyler,  74 
lett  f.  Western  Union  Tel.  Co.,  6a  Me.  111.  16S;  14  Am,  Rep.  180,  af'gTyltt 
309;  16  Am,  Rep,437',  True  v.  Inter-  v.  Western  Union  Tel.  Co.,  60  III.  431; 
national  Tel.  Co.,  60  Me.   9;  11  Am.  14  Am.  Rep.  38. 

Rep.  156;  Candee  v.  Western  Union  9.  Smith  n.  Western  Union  Tel.  Co., 
Tel.Co.,34Wi8,47i;  iTAro.  Rep,4S2;  83  Ky.  104;  8  Am.  &  Eng.  Corp.  Cas, 
Western  Union  Tel.  Co.  v.  Richman  20;  4  Am.  St.  Rep.  126;  Hart  «.  West- 
(Pa.  18S7),  8  Atl.  Rep.  171 ;  16  Am.  &  ern  Union  Tel.  Co.,  66  Cal.  579;  S  Am. 
Eng.  Corp.  Cas.  363;  Birncy  v.  New  &  Eng.  Corp.  Cas.  34;  56  Am.  Rep.  119; 
York,  etc.,  Tel.  Co.,  18  Md.  341;  Si  sufra,  this  title,  Ar*  Not  Insurers, 
Am.  Dec.  607;  Manvllle  v.  Western  where  the  doctrine  as  to  the  liability  of 
Union  Tel.  Co.,  37  Iowa  314;  18  Am.  telegraph  companies  as  insurers  is  re- 
Rep.  8  ;  U.S.  Express  Co.  v.  Backman,  viewed. 

38   Ohio   St.    155;    Lamb  v.  Camden,  S.  Cases   UpboUUns    tbs  VaUdlty  of 

etc.,  R-,  etc.,  Co.,  46  N.  Y.  371;  7  Am.  lUvniation  as  to  Rapeatlnc  Kaasac*.— 

Rep.   317;    American   Express   Co.   v.  Camp  v.   Western  Union  Tel.   Co.,  i 

Sands,  55   Pa.  St.  140;  Southern   Ex-  Mete.   (Ky.)    164;    71    Am.   Dec,   tfi\ 

press  Co.  *.  Moon,  39  Miss.  813;  Kan-  (whisky  ordered  for    "siiteen"  cents 

aas    City,  etc.,  R.  Co.  v,  Simpson,   30  per  gallon  instead  of  "fifteen");   Ellis 

Kan.   645;   46  Am.  Rep.   104;     Rail-  i',  American  Tel.  Co.,  13  Allen  (Mass.) 

ROADS,  vol.   19,  p-  915;  Carriers  of  336  (direction  to  addressee  to  send  "ten 

Goods,  vol.  3,  p.  816.  men  (135,"  transmitted  "ten  men  (175''); 

In   the  case  of  Sweatland  i^.  Illinois,  Redpath  v.  Western   Union  Tel.  Co., 

etc.,  Tel.  Co.,  37  Iowa  433;   i  Am.  Rep.  113  Mass.  71;  17  Am.  Rep.  69  (message 

aSs,  it  is  said  by  Dillon,  J,:  "We  have  directed  to  "Owego"  sent  to  "Oswe- 

ezamined  all  the  leading  cases  known  go") ;  Grinnell  i'.  Western  Union  TeL 

to  have  Iteen  decided  with  respect  to  Co.,   113  Mass.  399;   18  Am.  Rep.  485 

this  subject  (exemption  from  liability  (word    "answer"  omitted);   Wann  v. 

for  negligence),  and  hare  not  found  one  Western  Union  Tel.  Co.,  37  Mo.  473 ;  90 
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V. Western  Union  Tel.  Co.,4S  N.Y.  744;  gence.  It  Is  not  negligent  in  failing  to 
t>  Am.  Rep.  165  ;  Schwartz  v.  Atlantic,  repeat  a  mCBsage  back  Trom  the  ofCce 
«tc.,  Tel.  Co.,  18  Hun  (N.  Y.)  157;  of  destination  to  the  originating  office, 
Becker  f.  Western  Union  Tel.  Co.,  11  altliough  it  might,  bjr  repeating  that 
Neb.  87;  38  Am.  Rep,  356  (mesBSge  "  we  mcBeage,  discover  and  obviate  the  con- 
cfln  sell  at  one-fiftj' "  transmitted  "we  sequence*  of  a  breach  of  contract.  There 
can  Bell  at  one-sixty");  Lassiter  v.  Is  therefore  a  consideration  for  this 
Western  Union  Tel. Co.,89N,Car.j34;  contract,  since  the  telegi^ph  companr 
SO  Am.  St  Eng.  Corp.  Cm.  130  (since  undertake*  additional  labor  for  an  ad> 
overruled  in  Brown  v.  Postal  Tel.  Cable  ditional  sum  of  monej'."  Gray  on  Tel- 
Co.,  Ill  N.  Car.  187;  39  Am.  &  Eng.  egraphs,  4  30-  Further  on,  however 
Corp.  Cbi.  ^83);  Pegram  v.  Western  (^  49),  tlie  author  teems  to  favor  a  dlffer- 
Unlon  Tel.  Co^  97  N.  Car,  57;  II  Am.  ent  view  :  "The  reasonableDew  of  the 
St  Eng.  Corp.  Cas.  1 19  (offer  to  sell  "  one  rule  thus  recognized  by  the  courts  must 
hundred  shares  at  fortj'-three "  trans-  be  seen  and  acknowledged  bjp  all  wIm> 
mltted  ''one  hundred  shares  atfortj");  giveheed  tothefact  sworn  to  on  the  trial 
Passmore  ».  Western  Union  Tel.  Co.,  b^  several  expert  witnesses  and  denied 
Phlla.  (Pa.)  90;  af'd  78  Pa.  SL  23S  hj  none,  that  the  only  known  means  of 
...,,.,     ™.        itract''  trar      '■■    '            "           '      "         '"     -"" 


("  I  hold  the  T.  contract      transmitted  reaching    absolute     accuracy 

"Isold  the  T.  contract");  Womack  v.  transmission  of  messages  bjr  telegraph, 

Western   Union  Tel.  Co.,  58  Tex.  176;  is  by  repeating  them,  that  is,  retumlng 

44  Am.  Rep.  614   ("close  out  mjr  De-  them    to   the   office   from   which  thej 

cembers "    transmitted    "closed    out"  were   sent,   for    comparison    with  the 

etc.);     Western     Union    Tel.    Co.    -o.  original."     Becker  v.   Western   Union 

Meame,  77  Tex.  S3;   30  Am.   &   Eng.  Tel.  Co.,  11  Neb.  87;  38  Am.  Rep.  3c(l 

Corp.  608.589  ("draw  for  five  hundred  (The  rule  in.A''e(riijilaisnowotherwi«e 

dollars  "  transmitted  "  order  five  hun-  by  statute.) 

dred  dollars");  MacAndrews  v.  Elec-  "Such  a  regulation  doe*  not  under- 
tric  Tel.  Co.,  17  C.  B.  3;  84  E.  C.  L.  3  take  wholly  to  exempt  the  companj 
(message  directed  to  "  Hull "  sent  by  from  liability  for  loss,  but  merely  re- 
mi  stake  to  "Southampton");  Gray  on  quires  the  other  party  to  the  contract. 
Telegraphs,  I)  30.  if  he  considers  the  transmlsitOD  and  de- 
See  also  Hart  v.  Western  Union  livery  of  the  message  to  be  of  such  im- 
Tel.  Co.,  66  Gal.  579;  8  Am.  &  Eng.  portance  to  liim  that  he  proposes  to 
Corp.  Caa.34;s6Am.  Rep. 119  CBail/'  hold  the  company  responsible  in  dam- 
a  cipher  meaning  one  hundred  tons,  agesfor  a  nonfulnllment  of  theconlract 
transmitted  as  "  Bain,"  a  cipher  mean-  on  its  part  beyond  the  amount  paid  lor 
fng  two  hundred  and  twenty-live  tons);  the  message,  to  increase  that  payment 
Western  Union  Tel.  Co.  v.  Neill,  57  by  one -half.  Even  a  common  carrier 
Tex.  383;  44  Am.  Rep.  590  ("sold  has  a  right  to  inquire  aa  to  the  quall^ 
block  for  and  home  place  for"  a  cer-  and  value  of  goods  or  packages  in- 
taln  sum,  transmitted  "  aold  block  for  trusted  to  him  lor  carriage,  and  is  not 
and  half  place  for,"  etc.) ;  Bennett  v.  liable  for  goods  of  unusual  value,  if 
Western  Union  Tel.  Co.  (Supreme  Ct.),  false  answers  are  made  to  his  inquiries." 
aN.Y.Supp. 365  ("horse "transmitted  Grinnell  v.  Western  Union  Tel.  Co., 
"horses."  In  this  case  sender  attempted  113  Mass.  399;  18  Am.  Rep.  489,  eUimg 
to  have  message  repeated.  It  was  held  Phillips  v.  Earte,  8  Pick.  (Mass.)  i83; 
that  his  recovery  was  limited  to  fifty  Dunlap  v.  International  Steamboat  Co., 
Hmes  the  amount  paid  for  transmission}.  98  Mass.  377. 

Mr.    Gray    defends    the    stipulation :         DootiUis  In  Tnu.— The  doctrine  ii 

"Apartfromthequestion whetheracon-  stated  in   Western  Union  Tel.  Co.  (r. 

tract  exonerating  a  telegraph  company  Hearne,  77  Tex.  83;   30  Am.  ft   Eng. 

from  liability  for  negligence   is  conso-  Corp.  Gas.  588,  In  the  opinion  of  the 

nant  with  public  policy,  a  contract  Is  court  by  Acker,  ].:  "  We  think  it  should 

doubtless   valid.  In  which  a  telegraph  now  be  considered  settled  in  this  state 

company.  In  consideration  of  a  higher  thai  this  limitation  of  liability  by  spedal 

charge  than  the  regular  one   tor  com-  contract  Is  valid  and  binding,  and  that 

munlcating  a  message,  agrees  to  trans-  no   recovery  can  be  had   for  an  error 

mitthatmessage  tothe  officeof  destina-  committed   In    transmitting    an   unre- 

tion  and  back  from  It,     (MacAndrews  peated    message,    unless  it  be  clearly 

V.  Electric  Tel.  Co.,  17  C.  B.  3;  84  E.  shown  that  the  error  was  caused  by  the 
794 
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that  the  stipulation  does  not  release  the  company  from  liability 
for  mistakes  or  delays  which  result  from  its  "  gross  negligence  or 

misconduct,  fnud  or  the  want  of  due  Union  Tel.  Co.,q7  N.  Car.  57;  11  Am. 

care  on  the  part  of  the   company,  its  &  Eng.  Corp.   Cas.    119,   indicate   the 

■ervants  or  agents."      But  «lnce  a  tele-  doctrine  to  be,  that  the  stlpuUtion  does 

graph   company   is   not    liable  In  any  not  extend  "  to  acta  or   omiBsiont   fn- 

Instance  except  where  the  loss  ia  occa-  volving  gross  negligence,  but   la  con- 

sioned  by  Ita  negligence,  It  is  difficult  to  fined  to  such  as  are  incident  to  the  serv* 

tee  the  value  of  the  distinction  made  by  ice  and  may  occur  where  there  is  but 

the  court.    That  the  company  is  held  slight  culpability  in  its  officers  or  em- 

llable  for  the  consequences  of  ita  negll-  ploj^."     But  In  Thompson  v.  Western 

gence,  even  though  the  message  waa  not  Union  Tel.  Co.,  107  N.   Car.  449;   35 

ordered  repeated,  is  seen  from  the  Ian-  Am.  &  Eng.  Corp.  Cas.  59,  the  court 

guage  of  the  court  in  Gulf,  etc.,  R.   Co.  quotes,  with  approval,  from  the  case  of 

V.  Wilson,  69  Tex.  739;  31  Am.  &  Eng.  Smith  v.  Western  Union  Tel.  Co.,  83 

Corp.  Ca*.  S3 :  "That  such  condition  Ky.  104;  8  Am.  Sl  Eng.  Corp.  Cas.  15; 

or  stipulation,  in  ao  far  aa  it  undertakes  4  Am.  St.  Rep.  136;  and  Gillia  v.  West- 

to  exempt  the  company   from   liability  em  Union  Tel,  Co.,  6i  Vt  461  ;  35  Am. 

for  negligence  of  servants  and  employ^  &  Eng.  Corp.  Cas.  56S;  ij  Am.  St.  Rep. 

is  void,  is  too   well   aettled   to  require  917;  both  of  which  cases  hold  unquafl- 

discussion  here."  fiedly  that  a  company  cannot,  by  the 

It  is  believed,  therefore,  that  the  only  stipulation  aa  to  repeating,  limit  its  lt«- 

efiecC  to  be  given  to  auch  stipulations  in  bility  for  negligence  at  all.     But  such 

Texas  is  that  they  cast  upon  the  plain-  stipulations  arc  now  held  void.     Brown 

tiff  the  burden  of  showing  affirmatively,  v.PoaUlTel.Cable  Co„  iit  N.Car.  1S7; 

not  onlv  the  fact  of  injury,  but  that  it  39  Am.  &  Eng.  Corp.   Cas.  583  {over- 

resulted    from   the   negligence   of  the  rultHg  previous  conflicting  cases), 
company  or  Ita  agents.     See  Western         OldeotlaiL  to  lome  of  Oksm  UphoUliiC 

Union  Tel.  Co,  u.  Nelll,  j7  Tex.  183;  44  Baoh  BUmOAtioii.— In  Marr  v.  Western 

Am.  Rep.  5S9;   Womack   v.   Western  Union  Tel.  Co.,  85  Tenn.  547 ;  16  Am. 

Union  Tel.   Co.,  58  Tex.  176,44  Am.  &   Eng.  Corp.  Cas.  343,  a  number  of 

Rep.  614.  cases   usually  cited   as  upholding  the 

DoetlllM  In  Kmium. — The  validity  of  validity  of  the   stipulation   concerning 

the  stipulation  as  to  repeating  messages  the  repeating  of  messages,  are  reviewed 

was  brought  up  in  the  cases  of  Western  and  criticised,  substantially  as  follows  : 

Union  Tel.  Co.  v.  Crall,  38  Kan.  679;  The  case  of  MacAndrews  v.  Electric 

S  Am.    St.    Rep.    79s;    and    Western  Tel.  Co.,  17  C.  B.  3;  84E.  C.  L.  3,  can 

XlalonTel.  Co.  v.  Howell,  38  Kan.  685;  hardly  be  regarded  as  authority  for  the 

31  Am.  &  Eng.  Corp.  Cas.  100.     In  each  proposition  it  Is  cited  as  sustaining,  for 

case  the  stipulation  was  held  void  on  it  was  an  English  case  and  baaed  upon 

the  ground  that   the  evidence  showed  the   English   doctrine   that  a  common 

"  gross  negligence  "  on  the  part  of  the  carriermay  contract  against  liability  for 

company,  and  that,  allowing  to  the  stip-  his  own  negligence— a  doctrine  nowhere 

Illation  the  utmost  etfect  ever  extended,  sustained  In  this  country.     See  Rail- 

it  could  not  be  upheld  In  the  particular  roads,  vol.  19,  p.  915 ;  Carriers  of 

cases  under  consideration.     Whether  It  Goods,   vol.   3,   p.   818.    The   case  of 

would  have   the  effect   to  exempt  the  Western  Union  Tel.  Co.  v.  Csrew,  15 

company  from  liability  for  injuries  re-  Mich.  5IJ,  did   not  Involve  the  negli- 

sulting  from  "ordinary  negligence,"  is  gence  of  the  company  sued,  but  that  of 

not  decided.     In   the   first   case   there  an   independent  connecting  company, 

were  two  mistakes  in  a  short  message,  for  whose    negligence    the    defendant 

and  an  error  in  the  name  of  the  sender;  company  could  not  be  held  responsible. 

It  was  considered  that  in  such  a  case  The  case  of  Ellis  K.American  Tel.Co., 

"  the  mere  production  of  the  mutilated  13  Allen  (Mass.)  136,  did  not  involve 

message  would  have  been  sufficient  to  the  fact  of  negligence,  since  the  court 

establish  the  gross  carelessness  of  the  held  that   no   negligence   was   proved. 

defendant  company,"  And  In  Camp  v.  Western  Union  Tel. 

In   MoTth  OATOllua,   the    expressions  Co.,  i   Mete.  (Ky.)   164;  71  Am.  Dec. 

used  in  Lassiter  v.  Western  Union  Tel.  461,  the  suit  was  upon  the  contract  to 

Co.,  So  N.  Car.  334;  5  Am.  &  Eng.  transmit,  and  no  negligence  was  averred 

Corp.  Cas.  330;  andPegram  v.  Western  or  proved. 
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misconduct,"  or  its  bad  faith.*  A  distinction  may  very  properly 
be  made  between  negligence  and  willful  wrong,  for  which  latter 
the  company  may  be  held  to  a  stricter  liability  ;  *  but  as  has  been 
pointed  out,  the  distinction  between  gross  and  ordinary  negligence 
is  wrong  in  principle,  valueless  in  practice,  and  repudiated  by  the 
great  weight  of  authority, '  except  in  one  or  two  jurisdictions 
where  the  doctrine  of  comparative  negligence  prevails.*  The  effect 
of  the  stipulation  as  to  repeating  messages  upon  the  presumption 
of  negligence  is  adverted  to  in  a  subsequent  section." 

But  even  in  those  jurisdictions  in  which  stipulations  as  to  re- 
peating are  held  to  be  reasonable  and  valid,  the  sender's  failure  to 
have  the  message  repeated  is  no  bar  to  his  action  where  compli- 
ance with  the  stipulation  would  not  have  prevented  the  wrong; 
the  stipulation  can  apply  only  to  such  errors  as  are  preventible 
by  having  the  message  repeated,  although  it  may  attempt  to 
comprehend  others."    Thus,  it  does  not  apply  where  there  is  an 

I.  Bom  mm  B«1*am  OompKiy  From  Corp.  Cas.  34.;  56  Am.  Rep.  no,  the 

LUbUltr  for  QTon  MerUcuio*.— EIIU  i>.  substitution  of  "bain"  for  ^bail,^wBs 

American  Tel.   Co.,  13   Allen   (Mass.)  not  considered  evidence  of  gross  n^li- 

2a6;  Grir.nell  v.  Western   Union  Tel,  gence,  though  the  first  word  was  the 

Co.,  113   Mass.  299;  iS  Am.  Rep.  4S8;  cipher  for  two  hundred  and  twenty-five 

Redpath   v.  Western   Union   Tel.  Co.,  tons,   and   the   other   meant  only   one 

iia  Mass.  71;  17  Am.  Rep.  69;  Pegram  hundred  tons.     In  this  case  it  was  held 


1  Tel.  Co.,  97  N.  Car.  that  the  burden  rested  on  tlie  plaintiff 
c7:  31  Am.  &  Eng.  Corp.  Cas.  119-,  to  prove  that  the  mistake  was  the  re* 
Womack  i>.  Westerri  Union  Tel.  Co.,     suit  of  thedefendant's  gross  negligence. 


58  Tei.  176;  44  Am.  Rep.  614;  West-  But  in  Baldwin  v.  U.  S.  Tel.  Co.,  45  N. 

em  Union  Tel.  Co.  v.  Hcarne,  77  Tex.  Y.  7+4;  6  Am.  Rep,  165,  it  is  said  that 

83;  30  Am.  &   Eng.  Corp.  Cas.  588;  an  error  in  transcribing  the  direction. 

Tone*  v.  Western   Union  Tel.  Co.,   18  and  a  consequent  misdeliverj,  are  pre- 

Fed.  Rep.  717   (and  a  mietake  of  one  sump  live  evidence  of  negtigenc    '    "' 


word  or  figure  is  not  alone  proof  of  grosa  operator,  and  cast  the  burden  upon  the 
:e);  MacAndrew  v.  Electric  company  to  show  that  it  occurred  with- 
17  C.  B.  3;  84  E.  C.  L.  3.  out  fault  on  its  part. 


>1. 16,  p.  393-}. 

ol.   16,  p.  436; 

ion  Tel.  Co.,  qi   Huii  (N.  Y.)  116.     In  GilHa   v.  Western    Union  Tel.  Co.,  61 

Womack  v.  Western  Union  Tel.  Co.,  58  Vt  461 ;   35   Am.  &   Eng.  Corp.  Cas. 

Tm.  176;  41   Am.  Rep.  619,  it  is  said  571 ;   15  Am.  St.  Rep.  917;  tnfra,  this 

that   "the   mere   fact  that   there   may  title.  General  Rule  at  la  Valldily. 

have  been  an  error  In  the  message  as  4.  See  Comparative  Negligbncr, 

received  would  not  of  itself  be  sufficient  vol.  3,  p.  367. 

proof  of  negligence  to  entitle  the  plain-  8.  See  infra,  this  title,  PresKtnflion 

tiff  to  recover."     In  this  instance  there  of  Negligence. 

was  an  error  of  a  single  letter,  and  the  B.  Whan  tttpnlatlon,  thon^  Valid,  luw 

court  held  that  the  trial  court  should  no  Applloatioa. — Bimey  v.  New  York, 

have  held,  as  a  matter  of  law.  that  there  etc.,   Tel.   Co.,   18   Md.   341;    81    Am. 

was  no  evidence  of  gross  negligence.  Dec,   612;   Thompson    on   Electricity, 

In   Jones  f.  Western   Union  Tel.  Co.,  45  338-330. 

18  Fed.  Rep.  717,  a  mistake  of  a  single  In  New  York,  etc..  Print.  Tel.  Co.  v. 

word   was   held   no   evidence  of  gross  Dryburg,  35  Pa.  St.  300 ;  78  Am.  Dec 

negligence.     See   Lasslter   v.   Weslem  338,lhemesEageasdelivered  totheagent 

Union  Tel.  Co.,  89  N.  Car.  334;  j  Am.  for  transmission  was :   "  Send  two  hand 

&  Eng.  Corp.  Cas.  230  ("three-eighths"  bouquets,"   and    the   message   actually 

transmitted  "  three- fourths,"  no  negli-  transmitted  to  theaddresseewas,"Send 

JnTon  two  hundred   bouquets."      It  appeared 
that  the  mistake  waa  due  solely  to  the 
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unreasonable  delay  or  a  total  failure  on  the  part  of  the  company 
to  transmit  the  message,'  nor  where  there  is  a  failure  to  deliverit 
after  it  has  been  properly  transmitted.'  Nor  does  it  apply  to  an 
error  in  the  name  of  the  place  from  which  the  dispatch  is  sent,  that 

inadvertence  of  the  clerk  tn  mistaking  defendant  may  have,  IE  a.ny,  to  Hmic  Ita 
the  word  "  hand  "  for  "  liund.,"  suppoB-  llabililj',  or  provide  against  the  negli- 
ing  it  to  be  an  abbreviation  for  "hun-  genceofitgagentiin  the  transroigaion  of 
dred."  The  companj'  was  held  liable,  mesaages,  there  can  be  no  question  that 
notwithstanding  the  message  was  not  the  language  of  the  atipulation  cannot 
ordered  repeated  and  the  blank  on  beheld  to  excuse  the  defendant  for  a  fail- 
whlch  it  wai  written  contained  the  usual  ure  to  send  the  message,  or  (omjike  the 
stipulation  as  to  unrepealed  messages,  attempt  to  do  so.  .  .  .  It  would  be 
since  compliance  with  the  stlpulauon  a  marvelous  doctrine  to  hold  in  this 
would  not  have  prevented  the  occur-  case  that  the  defendant  could  fail  to 
rence  of  the  error,  attempt  to  send  the  message,  as  It  con- 
In  Mowry  i:  Western  Union  TeL.  tracted  to  do,  and  exonerate  itself  by 
Co.,  SI  Hun  (N.  Y.)  ia6,  it  appeared  paying  back  to  the  plaintiff  the  nominal 
that  Ihe  message,  when  offered,  was  sum  it  received  for  the  service.  If  ita 
placed  in  the  pile  of  messaEes  to  be  liability  is  to  be  measured  by  that  stand- 
tent,  and  when  it  was  readied,  the  op-  ard,  its  contract  is  a  sham  and  decep- 
erator  called  up  the  agent  at  the  point  tion.  It  could  perform  or  not  perform 
of  destination,  but>found  the  wire  there  at  pleasure,  and  escape  all  liability  for 
in  use.  While  waiting  until  he  could  the  consequences  of  non-performance>" 
communicate  with  that  office,  his  atten-  WIiMlier  Error  waa  Preveotatile. — In 
tion  was  diverted  to  something  else  and  Ellis  v.  American  Tel.  Co.,  13  Allen 
be  inadvertently  placed  the  message  (Mass.)  338,  it  U  intimated  by  Bigelow, 
among  those  which  had  t>een  already  C.  J.,  that  it  would  be  a  question  of  fact 
transmitted.  His  mistake  was  not  dig-  for  the  jury  as  to  whether  the  mistake 
covered  and  corrected  until  a  week  in  the  dispatch  would  have  been  pre- 
afterward.  It  was  held  that  the  stipu-  vented  or  corrected  by  the  repetition  of 
lation  would  not  exempt  the  company  the  message ;  and  that  of  course  the 
from  liability  in  such  a  case.  company  would  be  liable  for  any  negli- 
1.  The  stipulation' Is  usually  against  gence  causing  damage  which  would  not 
liability  "  for  mistakes  or  delays  in  the  have  been  prevented  by  a  compliance 
transmission  or  delivery,  or  for  non-de-  with  the  rules.  These  limitations  are 
livery."  Manifestly  this  does  not  em-  pronounced  obiler  dicta  by  Gra>',  C.  J., 
brace  a  total  failure  to  transmit.  Sprague  in  Grinnell  v.  Western  Union  Tel.  Co., 
V.  Western  Union  Tel.  Co.,  6  Daly  (N.  113  Mass.  299:  18  Am.  Rep.  491, and  as 
Y.)  joo;  Garrett  i'.  Western  Union  being  "Niomewhat  wanting  in  precision." 
Tel.  Co.,  83  Iowa  357;  Grinnell  f.  West-  S.  BoMMot  AvplytoFaUnrstoDeUTer. 
ern  Union  Tel.  Co,  113  Mass.  199;  18  —Western  Union  Tel.  Co.  v.  Hender- 
Am,  Rep.  49].  And  In  Thompson  v.  son,  89  Ala.  510;  30  Am.  &  Eng.  Corp. 
'Western  Union  Tel.  Co.,  107  N.  Car.  Cas.  6ij;  18  Am.  St.  Rep.  148;  West- 
449 ;  3S  Am.  &  Eng.  Corp.  Cas.  53.  it  is  ern  Union  Tel,  Co.  v.  Graham,  1  Colo, 
held  tiiat  it  does  not  exempt  from  lia-  230;  9  Am,  Rep.  136;  Western  Union 
bilily  (or  a  delay  In  transmission.  Tel,  Co.  v.  Fenton,  53  Ind.  6;  Western 
The  stipulation  does  not  cover  a  fail-  Union  Tel.  Co,  t1.L0wrey.3i  Neb.  733; 
ure  by  thecompany  to  transmitacipher  Manville  i'.  Western  Union  Tel.  Co, 
message  from  a  receiving  office  to  an-  37  Iowa  114;  18  Am.  Rep,  8;  Bryant 
other  line.  Western  Union  Tel.  Co.  v.  v.  American  Tel,  Co.,  I  Daly  (N.  Y.) 
Way,  83  Ala.  543,  575;  Baldwin  v.  U.  S.  Tel.  Co., 54  Barb. 
Though  the  regulations  of  a  telegraph  (N.  Y.)  qoj;  i  Lans.  (N.  Y.)  115; 
company  may  exempt  it  from  liability  Western  Onion  Tel.  Co.  v.  Broesch,  71 
in  certain  cages,  yel  a  failure,  by  neglect  Tei.  654;  13  Am.  St.  Rep.  843;  Gulf, 
of  all  effort,  to  transmit  a  message,  is  etc,  R.  Co.  v.  Wilson,  69  Tex.  739;  21 
not  within  the  scope  of  exemption.  Am- &  Eng,  Corp.  Cas.  80. 
Blroey  v.  New  York,  etc.,  Tel.  Co.,  18  In  this  last  case  Acker,  J.,  said:  "  We 
Md.  341 ;  Si  Am.  Dec,  607.  can  conceive  no  sound  reason  in  aup- 
In  Garrett  v.  Western  Union  Tel.  port  of  the  requirement  that  the  mes- 
Co_  83  Iowa  357,  the  court,  discuaslng  sage  shall  be  repeated  when  the  injury 
thia question, said:  "Whateverrightthe  resulted  from  a  failure  to  deliver,  and 
797 
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being  not  properly  a  part  of  the  message,  but  rather  a  statement 
of  a  fact  peculiarly  within  the  knowledge  of  the  company's  agent.^ 

Whether  the  sender  actually  ordered  the  message  repeated  is  a 
question  of  fact  to  be  determined  by  the  jury  from  the  evidence.* 
Stipulations  as  to  repeating  are  said  to  be  immaterial  where  the 
suit  is  brought  by  the  addressee  of  the  message,  since  they  are 
binding  only  upon  the  sender.'  But  whether  or  not  this  propo- 
sition is  correct,  must  depend  upon  the  view  in  which  the  ad* 
dressee's  right  of  action  is  regarded* 

(3)  Requiring  Claims  to  be  Presented  Witkin  a  Certain  Time. — 
The  stipulation  contained  in  the  usual  contract  of  sending,  to  the 
effect  that  the  company  will  not  be  liable  for  damages  tn  any 

■we  thererore  hold  with  the  great  weight  son  on  Electricity,  4  126.  See  alto  Grin- 
of  authority,  that  the  condition  or  stip-  nell  v.  Western  Union  Tel.  Co.,  ii] 
uiation  here  insisted  upon  as  an  exemp-  Masi.  199 ;  18  Am.  Rep.  493. 
Hon  of  the  company  from  liability  for  1.  Western  Union  Tel.  Co.  v.  Simp- 
damages  resulting  from  a  failure  to  de-  Bon,  73  Tex.  41a.  See  aiso  Baldwin  v. 
liver,  is  not  reasonable,  nor  valid,  nor  U.  S.  Tel.  Co.,  45  N.  Y.  7441  6  Am. 
binding  ;''ci7in^  Hibbard  v.  Western  Rep.  165  (error  in  the  direction,  and  a 
Union  Tel.  Co.,  33  Wis.  564,  and  other  consequent  misdelivery), 
cases.  3.  Wli«,t  Amonnta  to  ft  SaaoMt  to  Ba- 
in Manville  v.  Western  Union  Tel.  pMt.— In  Western  Union  Tel.  Co.  v. 
Co.,  37  Iowa  214;  18  Am.  Rep.  8,  It  Landis  (Pa.  18S8),  u  All.  Rep.  467;  21 
■ppearad  that  the  message  was  proper-  Am.  &  Eng.  Corp,  Cas.  a«5,  it  ap- 
ly  transmitted, but  was  notgiven  to  the  peared  that  on  receipt  of  the  dispatch, 
company's  messenger  at  the  receiving  the  plaintlfF,  the  addressee,  went  si 
ofSce  to  be  delivered,  until  three  days  once  to  the  operator  and  requested  him 
after  its  receipt;  at  the  end  of  that  time  to  ask  the  sender  whether  certain  words 
it  was  delivered  to  the  proper  person,  were  "  five  six "  or  "  five  sixty."  It 
It  was  held  that  the  company  was  re-  was  held  Chat  this- amounted  to  •  re- 
■ponsible  for  the  consequences  of  the  quest  by  the  plaintiff  to  have  the  mes- 
negllgent  delay,  although  the  addressee  sage  repeated,  and  that  it  was  Immatetitt 
had  called  for  it  on  the  day  it  was  re-  that  the  forms  established  by  the  com- 
ceived,  and  would  have  received  it  if  it  pany  for  the  repetition  of  messages  were 
had  been  repeated  in  accordance  with  not  complied  with, 
the  terms  of  the  printed  stipulation.  I.  Wbathar  BttmOation  Blnda  Ad- 
Compare  with  the  above  cases,  Clem-  dreaaM. — "The  receiver  can  be  euided 
ent  i>.  Western  Union  Tel.  Co.,  137  or  Informed  solely  by  what  fs  delivered 
Mass.463;S  Am.  &  Eng.  Corp.  Cas.  to  him,  and  has  no  opportunity  to  agree 
66,  holding  that  the  stipulation  as  to  upon  any  such  condition  before  dellv-  " 
repeating,  exempts  the  company  for  ery."  De  La  Grange  v.  Southwestern 
liability  for  negligent  delay  on  the  part  Tel.  Co.,  35    La.   Ann.   3S3 ;  Tobin  v 


■»  messenger  in  delivering  a  message     Western  Union  Tel.  Co.,   |J6  Pa.   St. 
in  to  him  for  delivery.     Martin,  IJ.     375;  39  Am.  St  Eng.  " 
J.,   said:  "But   the   negligence  of  the     Am.  St.  Rep.  348. 


37S;  39  Am.  &  Eng.  Corp.  Cas.  565;  4 


messenger  boys  was   plainly   contem-  See  also,  as  impliedly  sustaining  the 

Slated  by  the  parties  when  theyentered  same  view.  New  Yorlt,  etc.,  Print.  TeL 

ilo  the  stipulation,  and  there  are  no  Co.  v.  Dryburg,  35  Pa.  St.  303 ;  78  Am. 

prineiplesof  public  policy  which  would  Dec.  338;   Harris   i'.   Western    Union 

prevent  the  company  from  stipulating  Tel.  Co..  9  Phila.  (Pa.)  88.     Compare, 

that  it  will  not  be  responsible  for  such  however,    Western   Union  Tel.  Co.  v. 

Diligence  beyond  a  fixed  amount,  un-  James,  90  Ga.  354. 

less  it  receives  a  reasonable  compensa-  t.  See  infra,  this  title,   Evidrnce  of 

tloo  for  assuming  further  responsibil-  Assent    of  Sender    or    Addressee  l» 

ity."     Mr.  Thompsoncallsthisan  "ex-  Printed    Slifulations.      In    Allien  v. 

traordinary  decision,"  and  says  of  it  that  Western  Union  Tel.  Co.,  5  S.  Car.  358, 

"there  is  no  sense  whatever  in  the  con-  it   was   held   that  express   stipulations 

elusion  or  reasoning  adopted."  Thomp-  In   the   contract  of  sending,  bind  the 
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case  where  the  claim  is  not  presented  in  writing  within  a  certain 
length  of  time  after  the  message  is  filed  with  the  company  for 
transmission,*  does  not  tend  to  limit  the  liability  of  the  company 
for  the  consequence  of  its  negligence,  and  is  not  unreasonable, 
where  the  time  allowed  is  not  too  short  to  enable  the  party  claim- 
ing  damages  to  become  aware  of  the  injury  and  to  present  his  claim 
properly*  The  reasons  for  this  rule  are  obvious,'  and  it  has  been 
upheld  where  the  time  was  limited  to  sixty  days,*  to  thirty  days,' 
and  to  twenty  days,"  after  the  filing  of  the  message  for  trans- 
mission, though  the  rule  as  to  the  reasonableness  of  any  particular 
length  of  time  may  change  with  peculiar  circumstances.'     There 

receiver  u  well  m  ihe  »ender.     And  in  Corp.  Caa.  88;  iiS  Ind.  24B;   35  Am.  & 

Thompson  on  Electricit}',  section  137,  it  Eng.  Corp.  Caa.  519;   Weetem   Unioa 

is  considered  that  in  to  for  as  the  re-  Tel.  Co.  v.  Jones.  95  Ind.  3iS:  8  Am.  & 

ceiver's  right  of  action  restsincontract,  Eng.   R.   Gas.   47;   4S  Am.  Rep.   713; 

he  is  IxMind  bj  the  agreement  entered  Young  i'.WesternUmo[iTel.Co.,6^N. 

into  by  the  sender,  aa  much  so  as  the  Y.  163;  Sherrlll  if.  "Western  Union  Tel. 

sender  himielf.     But  ■'  if  the  telegraph  Co.,  109  N.  Car.  517;  Wolf  v.  Western 

company,  when  It  delivers  an  erroneous  Union  Tel.  Co.,  63   Pa.   St.  83;  i   Am. 

meecage  to  the  person  to  whom  it  is  ad-  Rep.  387 ;  Western  Union  Tel.  Co.  v. 

dressed  by  the  sender,  puts  itself  In  the  Rdns,  63  Tex.  27;  Western  Union  Tel. 

condition    of  a   mere   tort-feasor,  one  Co.  ti.  Brown,  84  Tei.  54;   Lester  v. 

guiltj'  of  a  misfeasance  toward  a  stran-  Western  Union  Tel.  Co.,  84  Tex.  313. 

ger  by  which  that  stranger  lias  incurred  Comfare  Weitern   Union  Tel.  Co.  v. 

a  loss,  then  this  conclusion  (t.  «.,  that  McKibben,  114  Ind.  511;  11  Am,  &  Eng. 

the  receiver  is  not  bound)  is  supporta-  Corp.  Cas.  133. 

ble."     Thompson  on  Electricity,  4  337.  In  Lewis   u.  Great   Western  R.  Co., 

1.  LufMseof  Stipulation.— The  5  H.  &  N.  867,  a  similar  stipulation 

company  will  not  be  liable  for  damages  was  upheld,  although  the  period  allowed 

or  statutory  penalties  in  any  case  where  was   but  seven  days.     See  also   West- 

the  claim  Is   not  presented   in   writing  ern  Union  Tel.  Co.  v.   Culberson,  79 

within  thirty  days  after  the  message  is  Tex.  65. 

filed  with  the  company  for  transmission.  B.  WitUn  TUrty  Dart. — WestemUn- 

«.  Western  Union   Tel.  Co.  v.  Jones,  ion  Tel.  Co.  v.  Dunfield,  11  Colo.  335; 

95  Ind.  138;  48  Am.  Rep.713;  S  Am.  &  31  Am.  &  Eng.  Corp.  Cas.  iil;  Cole  v. 

Eng.   Corp.   Cas.  47;  Western   Union  Western  Union  Tel.  Co.,  33  Minn.318; 

TeL  Co.   V.  Yopst,   118  Ind.   348;   z;  8  Am.  &  Eng.  Corp.  Cas.  41;;  Massen- 

Am.  &  Eng.  Corp.  Cas.   519;  Western  gale  f.  Western  Union  Tel.  Co.,  17  Mo. 

Union  Tel,  Co.  JF.  Dougherty,   54  Ark.  App.  157;    Western  Union  Tel.  Co.  v. 

33i;  Southern  Express  Co.  v. Caldwell,  Culberson,  79  Tex.  65;  35  Am.  &  Eng. 

21  Wall.  (U.  S.)  364.     Similar  stipula-  Corp.  Cas.  «;  Western  Union  Tel.  Co. 

tions  by  other   carriers  have  been  up-  -o.  Pells  (1883;,  2  Tex.  Law  Rev.  346; 

held.     See  Carriers  OF  Goods,   vol.  Beaselevu.  Western  Union  Tel.  Co.,  39 

I,  p.  815.  Fed.  Rep.    181.      Compare  Johnston  v. 

1.  SeeThompsonon  Electricity,  4  346,  Western  Union  Tel.  Co.,  33  Fed.  Rep. 

^•'olf  t.  Western  Union  363;  31   Am.  &   Eng.  Corp.  Cas.  114; 

.   St.  83;   I   Am.  Rep.  Southern  Express   Co.  v.  Caperton,  44 

387;  Cole  V.  Weitern  Union  Tel.  Co.,  Ala.  loi;  4  Am.  Rep.  nS,  holding  such 

gMinn.  3i8;   8  Am.  &   Eng.   Corp.  astipulation  void. 

IS.  45.  B.  Wllhln  Twanty   Dars.— Aiken    v. 

4.  WlUdB  Btxtr  Daya.— Western  Un-  Western  Union  Tel.  Co.,  5  S.  Car.  3(8 ; 

ion  Tel.  Co.  v.  Way,  83  Ala.  543 ;  Helmann  v.  Western  Union  Tel,  Co., 

Western  Union  Tel.  Co.  v.  Dougherty,  57  Wis.  561. 

u  Ark.  13[;   Hilt  -v.   Western   Union  Mr.  Gray  considers  that  a  limitaUon 

Tel.  Co.,  85  Ga,  435 ;   30  Am.   &   Eng.  of  twenty  days  Is  too  short.     Gray  on 

Corp.  Cas.   590;   Western  Union   Tel.  Telegraphs,  j  34. 

Co.   F.James,   90  Ga.   354:    Western  7.  In  Massengale  u.  Western  Union 

Union  Tel.  Co.  v.   Yopst  (Ind.   1867),  Tel.  Co.,  [7   Mo.  App.  357,  Lewis,  P. 

II    N,   E.   Rep.   16;   31   Am.   k.   Eng.  J.,  said  this  in  substance. 
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seems  to  be  no  reason  why  the  stipulation  should  not  apply  to 
claims  for  statutory  penalties  as  well  as  to  other  claims,  but  the 
authorities  are  conflicting  on  this  point.'  And  there  is  authority 
for  the  view  that  such  stipulations  introduce  unreasonable  modi- 
fications to  the  general  Statute  of  Limitations  and  unduly  limit  the 
company's  liability,  and  are  therefore  contrary  to  public  policy 
■  and  void.'  Where  the  stipulation  is  that  the  claim  must  be  pre- 
sented within  a  certain  time  after  the  sending  of  the  message,  the 
limitation  does  not  begin  to  run  until  after  the  message  is  actually 
sent,  so  that  if  there  is  a  total  failure  to  transmit,  the  limitation 

1,  Stlpnlatlom  U  Applied  to  Claim  ta  Void. — In  Johnston  v.  Weetern  Union 

StatDtm?  Panalt7.— In  Western  Union  Tel.  Co„  33  Fed.   Rep.  361;  ai  Am.  ft 

Tel.  Co.  V.  Yopst,  1 18  Ind.  348 ;  25  Am.  Eng. Corp.  Cas.  1 16,  it  washeld IhM  the 

°T   Eng.  Corp.  Ca*.  537,  the   court,  In  receiver    of  a   telegram    would  not  be 


holding  that  such  s  stipulation  applied  bound  b;  Eucha  stipulation.  Thec< 
to  claims  for  stalutorv  penalties,  said  :  said:  "  Is  a  stipulation  which  has  th 
"  We  conclude  that  where  a  contract  is     feet  to  preclude  from  the  right  of  at 


essential  to  the  existence  of  a  duty,  and  the  person  to  whom  a  prepaid  tele- 
it  contains  a  stipulation  requiring  the  gram  is  directed  and  to  whom  it  hu 
plaintiff  to  give  a  written  notice  of  a  never  been  delivered,  no  matter  how 
default  on  the  part  of  the  company,  the  gross  the  negligence  of  the  company 
failure  to  give  the  notice  required  by  may  be,  a  reasonable  regulation?  In 
the  contract  will  defeat  an  action  to  re-  the  opinion  of  this  court  it  I«  clearly 
cover  the  penalty  attached  to  the  viola-  unreasonable,  and  Is  contrary  to  public 
tion  of  the  duty  created  by  the  con-  policy."  See  this  case  set  out  In  Thomp- 
tract."  Western  Union  Tel.  Co.  w,  son  on  Electricity,  %  349. 
Jonefi,9S  Ind.238;  8  Am.4  Eng,Corp.  And  in  Western  Union  Tel.  Co.  r. 
ijas.  47;  48  Am.  Rep.  713;  Barrett  -o.  LongwUI  (N.  Mex.  1889),  z\  Pac.  Rep. 
Western  Union  Tel.  Co.,  41  Mo.  App.  339 ;  25  Am.  &  Eng.  Corp.  Ca»,  559,  the 
546;  Western  Union  Tel.  Co.  v.  Merl-  court  said:  "  Instead  of  being  a  reason- 
dith,  95  Ind.  93;  8  Am.  &  Eng.  Corp.  able  regulation,  we  think  the  stipulation 
Cas.  55.  was  an  effort   on  the  part  of  the  com- 

But  an  addressee  proceeding  against  pany  to   restrict  its  legal   liability  to 

the  company   under  the  same  statute,  sixty   days.     It   would   Introduce   into 

is  held  not  bound   to   the   stipulation,  the  local  jurisprudence  of  every  state. 

Western  Union  Tel.  Co.  r.  McKibben,  territory  and   county,  a  species  of  pri- 

1 14  Ind.  51 1  i  31  Am.  &  Eng.  Corp,  Cas.  vate  statutes  of  limitatioTi  or  non-claim. 

133.     And  in  order  to  take  advantage  It  would  avoid  the  policy  of  the  state  in 

of  plaintiff's  failure  to  present  his  claim  the  matter  of  the  time  in  which  actions, 

' "'"1  for  the  penalty,  it  must  be  both   in   teit   and   contract,  should   be 

"   ■       "" "  '1    Western    Union 

,7  Ark.  344 ;  58  Am. 

Eng.  Corp.  Cas.  610.  Rep.  756;  Western   Union  Tel.  Co.  r. 

Xvi  Arkansas  and  Georgia, \K\%  held  McKibben,    114   Ind.   511;    11    Am.  ft 

that  such  astipulation  does  not  apply  Eng. Corp. Cas.  133 (addresseesuingun- 

to   claims   for   the    statutory    penalty,  der  section  41 77  of  Rev.  Stat. /W/aua)  ; 

Western  Union  Tel.  Co.  ».  Cobbs,  47  Western    Union  Tel.   Co.   v.  Way,  S3 

Ark.  344;  58  Am.  Rep.  756;   Western  Ala.   542;    Southern    Eipress   Co.    t>. 

Union   Tel.  Co.   v.  Cooledge,  86   Ga.  Caperton,  44  Ala.  loi ;  4  Am.  Rep.  it8 

104.      In  Western  Union   Tel.  Co.  it.  (limitation   unreasonable  and   verfd   at 

James,  go  Ga.  354,  it  is  held  that  while  tending  to  fraud). 

the  stipulation  does  not  apply  to  claims  It  will  be  observed,  however,  that  in 

for  the  statutory  penallv,  it  does  apply  most  of  the  above  cases,  the  validity  of 

to  all  claims  for  special  damages  and  the    stipulation     was    denied    on    the 

operates,  not  only  against  the  sender  of  ground  that  it  could  not  be   madcap- 

a  message,  but  also  against  the  receiver,  plicable   to   actions    for   the    statutory 

where  message  is  in  reply  to  a  previous  penalty  or  by  the  addressee.   In  Johna- 

message  sent  by  receiver.  ton  v.  Western  Union  Tel,  Co..  33  Fed. 

3.  Cues  Holdlnc    Boon  SUvnlatloiu  Rep.  363;  31  Am.  &  Eng.  Corp.  Cm. 
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does  not  apply.'  This  is  not  evaded  by  a  provision  that  the 
claim  must  be  presented  within  a  certain  time  after  the  message 
is  filed  for  transmission.  The  stipulation  does  not  bind  the 
plaintiH  where  without  fault  on  his  part,  he  does  not  become 
aware  of  the  wrong  until  after  the  expiration  of  the  prescribed 
period;*  but  it  seems  that  if  he  is  late  in  discovering  the 
wrong,  but  still  has  a  reasonable  time  within  which  to  present 
his  claim  before  the  end  of  the  period  of  limitation,  he  is  bound 
by  it,  although  the  lateness  of  his  discovery  was  due  to  the  com- 
pany's negligence.' 

The  institution  of  a  suit  is  ordinarily  equivalent  to  a  demand, 
but,  in  the  cases  under  consideration,  if  a  party  commences  his 
action  against  the  company  and  serves  process  against  it  within 
the  prescribed  period,  he  does  not  thereby  sufficiently  comply 
with  the  stipulation,  since  a  proper  presentation  is  a  condition 
precedent  to  his  right  of  action  ;  *  nor  can  the  presentation  prop- 
erly be  made  after  the  institution  of  such  a  suit,  even  though  it  is 

ii6,  the  stipulation  was  held  void  as  to  therefore  error  to  instruct  tlie  jurj  that 

the    receiver    becauK    the    stipulated  the  tlxly  dava  does  not  begin  to  run  un- 

»  period  (thirty  day* }  was  too  short,  and  til  the  plaintilT  has  discovered  the  com- 

caKS  might  reBdlly  occur  In  which  the  pany's  breach  of  duty.     WesternUnion 

Kriod  would   be   past  before  he  could  Tel.  Co.  v.  Phillips,   3  Tex.  Civ.  App. 

come  aware  of  the  injury.   See  Gray  £oS.     But  where  the  complaint  shows 

on  Telegraphs,  4  34-  that  the  message  was  never  delivered, 

1.  Wlwii  UmlUitloiL  Beiliu  to  Bnn. —  the  action  having  been  Instituted  by  the 

The  old  forms  provided  for  a  presenta-  receiver,  It  is  not  demurrable  merely 

tion   within  "  sixty  days  alter   sending  because  it  fails  to  allege  that  the  claim 

the  message."      Western   Union   Tel.  waamade  withintheslxty  days.  Sherriil 

Co.  ».  Way,  83  Ala.  542;  Western  Un-  ».  Western  Union  Tel.  Co.,  109  N.Car. 

ion  Tel.  Co.  v.  Trumbull,  I    Ind.  App.  517.     Whether  any   particular  time  is 

I3i;  Western  Union  Tel.  Co.v.  Yopst,  reasonable  is  a  question  for  the  jury. 

118  Ind.   Z4S;  15  Am.   &  Eng.   Corp.  H eim an n  r>.  Western   Union  Tel.  Co., 

Cas-sa?.    C"  The  limitation   Is   for  the  57  Wis.  56a ;  Western   Union  Tel.  Co. 

benefit  of  the   company  and   Is  of  its  11.  Phillips,  n  Tex.  Civ.  App.  608. 

own  creation.     It  has  no  right,  there-  4.  This    stipulation   is    a    condition 

fore,  to   ask   that  the   contract  be  ex-  precedent  to  appellee's  right  to  recover 

tended  for  its  benefit   berond  the  letter  any  damages.     Until  he  has  performed 

of  the   Instrument.")     See  also  tufra.  It,  he  has  nocause  of  action.     Western 

this  title,  Slifulaiicns  as  to  RefeaiiHg  Union  Tel.  Co.  u.  McKlnney,  5  Tex. 

Jfcjjafej,  where  the  rule  is  laid  down  Law  Rev.  173;  8  Am.  &   Eng.  Corp. 

that   the    stipulation    as   to   repeating  Cas.  135.     And  In  Western  Union  Tel. 

messages  is  never  upheld  where  the  in-  Co.   v.  Yopst   (Ind.    1S87},  II    N.  E. 

jury  Isone  which  a  compliance  with  the  Rep.  16;  31  Am.  &  Eng.  Corp.  Cas.  88, 

stipulation  would  not  have  prevented,  ajf  d  on  hearing  in   118  Ind.   348;   15 

S.  Western  Union  Tel.  Co.  v.  Rey-  Am.  &  Eng.  Corp.  Cas.  J36,  the  same 

nolds,  77  Va.  173;  ■;  Am.  &  Eng.  Corp.  view  is  taken.  The  court,  by  Elliott.  C. 

Cas.  192 ;  46  Am.  Rep,  715.  ].,   after  quoting  from   the  McKinney 

S.  A  delay  In  receiving  the  message,  case  and  from  Cole  v.  Western  Union 

though  occasioned  by  the   mistake  of  Tel.  Co..  33  Minn.  237;  8  Am.  &  Eng. 

the  company,  will  not  modify  the  con-  Corp.  Cas.  46,  said:     "  These  cases  do 

dition  or  extend  the  time,  if  a  reasona-  no  more  than  apply  a  long  settled  rule 

ble  time  is  left,  after  knowledge  oE  the  to  new  Instances ;  for,  In   the  case  of 

mistake,  to   present   the  claim.      Hel-  Insurance  companies  and  common  car- 

roann  v.  Western    Union   Tel.  Co.,  57  riers,  It  has  often  been  held  that  where 

Wis.    563;     Massengale    f.    Western  the  contract  requires  that  a  claim  shall 

Union  Tel.  Co.,  17  Mo.  App.  358.     It  is  be  presented  within  a  Untited  time,  its 
asC.of  L.— 51                        801 
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done  within  the  stipulated  time.*  A  proper  compliance  with  the 
stipulation  requires  that  the  claim  must  be  presented  to  an  agent 
of  the  company  authorized  to  attend  to  such  matters  *  and  one 
who  is  an  operator  merely  is  not  necessarily  such  an  agent.  The 
claim  must  be  presented  in  writing,  though  the  company  may 
expressly  or  impliedly  waive  its  right  to  demand  a  written  notice.' 

of  a  mistake  made  in  sending  the  mes- 
sage, and  wM  referred  hj  him  to  tlie 
main  office,  wliere  a  cterk  told  )iim  that 
the  manager  was  busy,  took  down  his 
complaint  In  writing,  and  handed  it  lo 
a  person  in  another  room,  whom  he 
Introduced  as  attorney  of  the  company, 
which  attorney  promised  to  Investigate 
the  matter,  and  afterwards,  in  reply  to 
plaintiff's  inquiry,  wrote  a  letter  reject- 
ing the  claim,  using  paper  and  envelope 
with  printed  headings  representing  him 
to  Ik  the  attorney  of  the  compenv. 
Held,  that  It  sufficiently  appeared  that 
the  complaint  was  made  to  proper 
authorities. 

See  also  Young  tp.  Western  Union 
Tel.  Co.,65  N.  Y,  163.  where  the  plain-  < 
tifTs  agent  presented  an  imperfect  state- 
ment of  his  claim  to  an  operator,  who 
aner  examination  returned  it,  stating 
that  he  had  no  authority  to  attend  to  It, 
referring  him  at  the  same  time  to  the 
proper  officers.  Ptaintiif,  upon  going  to 
their  offices  and  finding  them  absent, 
left,  and  presented  no  other  claim  until 
after  the  sixty  days  had  passed.  It  was 
held  that  he  had  not  properly  complied 
with  the  stipulation. 

Where  the  party  aggrieved  serves 
upon  the  agent  of  the  company  a  writ- 
ten demand  for  damages,  and  gives  the 
agent  a  copy  thereof,  but  keeps  the 
original,  on  which  the  agent  accepts 
service  In  writing,  he  ra«y  prove  the 
contents  thereof  by  parol  where  the  loss 
of  the  original  Is  shown.  Western 
Union  Tel.  Co.  v,  Collins,  45  Kan,  8S. 

S.  ITotlQa  In  WrtUnc — WalTw  \fj  Com- 
pUtT.— Thus  where  the  plaintiff  prC' 
sented  an  oral  claim  within  sixty  days, 
whereupon  the  company  entered  into  a 
correspondence  with  him  and  made  an 
offer  in  settlement  In  sixty  days,  the 
company's  right  to  insist  on  a  written 
notlcewaawaived.  Western  Union  Tel. 
Co,  V.  Stratemeier  (Ind.  App.  1893),  3a 
N.  E.  Rep.  871. 

A  promise  by  an  agent,  to  whom  oral 
complaint  Is  made,  to  look  into  the  mat- 
ter, is  no  waiver  of  the  company's  right 
to  a  written  presentation  of  claims. 
Massengale  v.  Western  Union  Tel.  Co., 
17  Mo.  App,  157. 


presentation  must  precede  the  action," 
See  Fire  Ixsuranch.  vol.  7,  p.  1048; 
Galveston,  etc.,  R.  Co.  v.  Harmon,  3 
Tex.  Law  Rev.  ai6;  Wolf  n.  Western 
Union  Tel.  Co.,  6a  Pa.  St.  83;  1  Am. 
Rep.  387. 

The  Alabama  court  in  Western 
Union  Tel,  Co.  v.  Henderson,  89  Ala. 
^10 ;  30  Am.  &  Eng.  Corp.  Cas.  615;  18 
Am,  St.  Rep.  148,  after  referring  to  the 
Pentisytvania  case  just  cited,  said  r 
"Our  own  rulings,  on  a  question  not 
distinguishable  from  this  In  principle, 
have  been  different ;  "  citimg  East  Ten- 
nessee, etc.,  R.  Co.  I'.  Bayliss,  74  Alfl. 
150;  19  Am.  &  Eng.  R.  Gas.  4S0;  South, 
etc.,  R.  Co.  I'.  Morris,  65  Ala.  193; 
South,  etc.,  R,  Co.  v.  Bees, '82  Ala.  340. 

1.  OUln  Hnit  b«  PrsMnUd  BalOr* 
OammaaoBmant  of  Suit. — ^"At  the  time 
plaintiff  instituted  this  suit,  he  had  not 
performed  the  stipulation  and,  there- 
fore, no  cause  of  action  had  accrued  to 
him  and  this  suit  Is  not  maintainable. 
We  think  the  Institution  of  this  suit,  it 
being  based  upon  a  claim  In  writing  for 
damages,  which  had  been  presented  to 
the  company,  is  a  sufficient  compliance 
with  said  stipulation  to  fix  the  liability 
of  the  company  for  damages  in  another 
suit,  or  in  this  suit  upon  proper  amend- 
ment and  notice  thereof  to  appellant; 
but  that  the  trial  court  erred  In  holding 
that  such  claim,  made  after  the  institu- 
tion of  the  suit  (but  within  the  sixty 
days)  was  sufGcient  for  the  purposes  of 
this  suit."  Western  Union  Tel.  Co.  v. 
McKlnney,  5  Tex.  Law  Rev,  173;  8 
Am,  &  Eng.  Corp.  Cas.  123. 

I.  dAlm  Hiiat  bs  PresHitad  to  AnUutr- 
Ited  Asmt. — The  agent  or  manager  of 
the  company's  aflice  at  the  station  from 
which  the  message  was  sent,  is  a  proper 
person  to  whom  claims  may  be  pre- 
sented. Hill  V.  Western  Union  Tel. 
Co.,  8s  Ga.  435 ;  30  Am.  &  Eng.  Corp. 
Cas,  590;  Jl  Am.  St.  Rep,  166;  West- 
em  Union  Tel.  Co.  v.  Blanchard,  68 
Ga,  399;  45  Am.  Rep.  4S0;  Western 
Union  Tei.  Co.  t,.  Yopst  (Ind.  1887), 
II  N.  E.  Rep^  16;  3i  Am.  &  Eng.  R, 
Cas.  88.  In  Bennett  v.  Western  Union 
Tel.  Co.  {Supreme  Ct.),  a  N.  Y.  Supp. 
365,  the  plaintiff  informed  the  operator 
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It  should  set  forth  clearly  the  nature  and  extent  of  the  com- 
plainant's  demand,  and  it  seems  that  the  recovery  will  be  limited 
to  matters  set  out  in  the  claim  presented.* 

(4)  Limiting  Liability  to  a  Specified  A  mount — Night  Messages. — 
In  sending  night  messages,  for  which  reduced  rates  are  charged, 
the  telegraph  companies  have  sometimes  put  into  the  contract  of 
sending,  a  stipulation  to  the  effect  that  "in  consideration  of  the 
reduced  rate  for  which  this  message  is  sent,  the  company  shall 
not  be  liable  beyond  the  amount  paid  for  transmission,"  or  a 
small  multiple  of  the  same.  The  cases  are  unanimous  in  holding 
that  such  a  stipulation  is  unreasonable,  and,  so  far  as  it  seeks  to 
limit  the  liability  of  the  company  for  the  consequences  of  its  own 
negligence,  is  contrary  to  public  policy  and  cannot  be  enforced.* 

(5)  Other  Stipulations. — The  company  may,  by  special  contract, 
limit  its  liability  for  failure  or  delays  due  to  unavoidable   inter* 

In  Hill  V.  Western   Union  Tel.  Co.,  ny  a  claim  for  damageg,  claaitfying  the 

85  Ga.  415;  30  Am.  &  Eng.  Corp.  Cas,  damageB  as  "Sfly  dollar?  actual  dam- 

J90;  31  Am.  St.  Rep.  166,  the  complaint  aeea  and   five  thousand  dollars  exem- 

was  made  orally,  but  the  agent,  instead  pTary  damages."     At  the  trial,  the  jury 

of  objecting  to  the  oral  complaint,  re-  returned  a  verdict  for  five  hundred  dof- 

'    quested  time  for  inveGtigaCing  the  merits  lars  based  upon  the  issue  of  actual  dam- 

of  the  claim,  and   after   investigation,  ages  alone.     It  was  held  that  the  vcr- 

put  the  company's  refusal  to  pay,  not  diet  would  stand;  the  plainti£F  was  not 

upon  the  grounds  of  the  Insufficiency  of  prejudiced  by  his  own  classification  of 

the  demand,  but  upon  the  non-liability  the  damages  he  claltned.     "  The  claim 

of  the  company.     It  was  held  that  this  presented   was  for   five  thousand   and 

constituted  a  waiver  of  the  right  to  de-  fifty  dollars  In  the  aggregate,  and  served 

mand  a  written  notice.   Western  Union  in  all  respects  to  give  the  defendant  the 

Tel.  Co.  V.  Yopst  (Ind.  18S7),  ti  N.  E.  information  stipulated  for." 
Rep.  16;  21  Am.  &  Eng.  Corp.  Cas.  88.         9.  In  Banding  Nlcbt  HMMtCM.— Such 

VTlttan  Contract  aa  Obaucad  by  Oral  a  stipulation  has  been  held  void  where 

Acraamant. — An  oral   agreement  with  It  limits  the  liability  of  the  company 

the  company's   agent,  that  a  message  to   the  amount   paid  for   transmission. 

written  and  paid  for  as  a  night  message,  American  Union  Tel.  Co.  i>.  Daughtery, 

should  be  forwarded   the  next  morning  89  Ala.  191;  30  Am.  &  Eng.  Corp.  Cas. 

instead  of  at  night,  changes  the  contract  589;  Bartlett   v.  Western   Union   Tel. 

merely  In  that  particular,  and  docs  not  Co.,  62   Me.   309;    16  Am.   Rep.   437; 

affect   the   printed    stipulation   In   the  True  v.  International  Tel.  Co.,  60  Me. 

night  messa|;e  blank  that  an^  claim  for  9;  11  Am.  Rep.  ij6;  Fowler  t>.  West- 

damageamustbepreaentedwithinthirty  em  Union    Tel.  Co.,  80    Me.    381;    6 

days,  although  on  the  day  messages,  the  Am.  St.  Rep.  3il;  Pinckney  v.  Western 

time  Is  sixty  days.  Western  Union  Tel.  Union  Tel.  Co.  19  S.  Car,  73;  45  Am. 

Co.  V.  Culberson,  79  Tex.  65.  Rep.  765;  GilHs  v.  Western  Union  TeL 

1.  OontanU     of    Claim  .—Western  Co.,  61  V(.  461  ;   35  Am.  &  Eng.  Corp. 

Union  Tel.  Co.  u.  Brown,  84  Tei.  54.  Cas.  571;  15  Am.  St.  Rep.  917,  Candee 

In  this  case  it  was  held   that  a  notice  -J.  Western  Union   Tel.   Co.,   34  Wis, 


staling  the  amount  of  the  claim,  that  it  471;  17  Atn.  Rep.  451;  Hibbard  : 
wasfordamages  for  the  non-delivery  of  Western  Union  Tel.  Co.,  33  Wis.  559; 
the  dispatch,  and  stating  also   the  loss     14  Am.  Rep.  775.     Compare  Aiken  v. 


from  expenses  Incurred,  Is  sufficient  ti 

include  the  loss  of  profits  upon  mules  Co.,8j  Tenn.  539;  16  Am.  &  Eng.  Corp. 

■old   and   contracted  for  by  the  com-  Cos.  343;  Gray   on   Telegraphs,  ^   50 

plainanl.  (where  the  reason  for  the  doctrine  of 

In  Western  Union  Tel.  Co.  v.  Morris,  the  text  is  reviewed). 

77  Tex.  173130  Am.  &  Eng.  Corp.  Cas.  So   Is   a  stipulation  limiting  acom- 

^33,  the  sender  presented  to  the  compa-  pany's  liability  to  ten  times  the  amount 
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ruption  in  the  working  of  its  lines,  as,  for  example,  where  peculiar 
climatic  conditions  prevent  the  proper  operation  of  the  instru- 
ments.' But  such  a  stipulation  would  not  embrace  cases  where  the 
delay  isdue  to  the  exclusive  use  of  the  wire  for  the  time,  in  sending 
out  train  orders.^  So  also,  it  seems  that  the  company  maystipu- 
late  against  liability  for  delay  for  a  reasonable  time,  where  its 
business  is  much  hampered  by  a  strike  of  the  operators.^  It  seems 
that  the  company  may  stipulate  that  it  will  not  be  responsible 
for  errors  occurring  on  connecting  lines  ;*  or  for  messages  which 
are  written  in  cipher,  or  are  otherwise  obscure.' 

c.  Evidence  of  Assent  of  Sender  or  Addressee  to 
Printed  Stipulations.— Ordinarily  a  party  is  not  bound  by 
any  rule  or  regulation,  by  which  a  carrier  seeks  to  limit  his  liability, 
unless  the  same  has  been  brought  to  his  notice.'    But  in  the  case 

paid  for  trans  mission.  Harkness  v.  want  of  proper  care."  Alliea  v.  Wat- 
Western  Union  Tel.  Co.,  73  Iowa  190;  ern  Union  Tel.  Co.,  j  S.  Car.  3s8(9uch 
31  Am.  U.  Eng.  Corp.  Cas.  1S2  ;  5  Am.  a  stipulation  held  valid) ;  Jones  \:  Wett- 
St,  Rep.  672;  Western  Union  Tel.  Co,  ern  Union  Tel.  Co,  18  Fed.  Rep.  717; 
V.  Harris,  19  111.  App.  347.  Or  to  fifty  Schwartz  v.  Atlantic,  etc.,  Tel.  Co,  18 
times  Buch  amount  where  the  message  Hun  (  N.  Y.)  157. 
is  repeated.  American  Union  Tel.  Co.  V.  I.  Kat  BtlimUto  Unlnst  LUUUty  fw 
Daughtery,  89  Ala.  191 ;  Brown  v.  Pos-  Bmtn  Do*  to  CUmftUa  InfltiMiMa. — 
tal  Tel.  Cable  Co.,  1 1 1  N.  Car.  187 ;  39  Sweatland  v.  Illinois,  etc.,  Tel.  Co„  37 
Am.  &  Eng.  Corp,  Cae.  583.  Compare  Iowa  433 ;  i  Am.  Rep.  385 ;  White  f. 
Bennett  -a.  Western  Unton  Tel.  Co.  Western  Union  Tel.  Co.,  14  Fed.  Rep. 
(Supreme  Ct.),  3  N,  Y.  Supp.  365,  710;  Western  Union  Tel.  Co.  -c.  Gra- 
w here  the  sender  of  repeated  message  ham,  1  Colo.  317;  9  Am.  Rep.  136; 
was  limited  to  recovery  of  fifty  times  Thompson  on  ^ectricity,  f  191.  Sec 
the  amount  paid  for  aending  message,  also  Western  Union  Tel.  Co.  r.  Cohen, 

"         '       ■             '    "  73G«-S". 

3.  Western  Union  TeL  Co.  T>.  Rosen- 
triter.  So  Tex.  406;  35  Am.  &  Eng. 
Corp.  Cas.  77. 

Fontaine,  1:8  Ga.  433;  Thompson  v.  1.  A8trift*or0p«r*tor*.— At  one  time 
Western  Union  Tel.  Co. ,64  Wis.  53i;54  while  a  strike  prevailed,  the  company 
Am.  Rep.  644;  Thompson  on  Electric-  bad  all  of  Its  blanks  starnped,  "Accepted 
it/,  4  301.  Such  a  contract  is  void  be-  subject  to  delay."  The  validity  of  such 
cause  Its  terms  are  repugnant  in  assum-  astipulation  must  depend  upon  whether 
ing  to  Impose  an  obligation,  and  by  the  or  not  the  delay  was  reasonable.  In 
same  act  to  release  from  all  obligation.  Marvin  v.  Western  Union  Tel.  Co.  (N. 
Bartlett  i>.  Western  Union  Tel.  Co.,  bi  Y.),  15  Chic.  Leg,  N.  416,  it  wm  con- 
He.  309;  16  Am.  Rep.  437.  That  part  of  sidered  Chat  the  company  had  no  right 
the  regulation  that  the  company  will  re-  to  insist  upon  the  sender's  assent  to 
ceive  messages  to  be  sent  without  repe-  such  a  provision. 

titlon  during  the  night,  for  delivery  not  4.  OonnMtlncUnaa.— Western  Union 

eariler  than  the  morning  of  the  next  Tel.  Co.  v.  Carew.  15  Mich,  s^s;  •-'■  S. 

day.atreduced  rates,  is  valid.   Fowlero,  Tei.  Co.  v.  Western  Union  Tel.  Co.,  56 

Western  Union  Tel.  Co.,  80  Me.  381 ;  6  Barb.  (N.  Y.}  46.     Compare  De  Rutte 

Am.  St,  Rep.  211.     In  Western  Union  ».  New  York.etc., Tel.  60,1  D.ly  {S. 

Tel.  Co.  V.  Nelll,  57  Tei.  389 ;  44  Am.  Y.)  547.     See  infra,  this  title,  LiaHiify 

Rep.  589,  a  somewhat  different  conclu-  Wktre  Mtssagt  Pasta  Ovtr  Conmett- 

sion  ia  reached.   The  court,  by  Bonnet,  ing  Lines. 

J.,sald: "Wefailtoperceiveon principle,  B.  Cannons  v.  Western   Union  Tet. 

why,  in  such  cases,  the  parties  may  not,  Co.,  100  N.  Car.  311;  ai  Am.  &  Eng. 

ai  they  did  here,  agree  upon  a  sum  cer-  Corp,  Cas.  iii;  6  Am.  St.  Rep.  590. 

tain  in  the  nature  of  liquidated  damages  6.  Tha    Oanaral    Btda. — Sec    Rail- 

foran  error  or  delay  arising  from  a  cause  roads,  vol.  19,  p.  916;    CAKRIBRSaoF 

other   than   misconduct,   fraud   or  the  Goods,  vol.  3,  p.  816;   Tickkts  AND 
80i 
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of  telegraph  companies,  where  the  mess;^  blanks  are  so  arranged 
that  a  party  in  affixing  his  signature  to  the  message  signs  a 
printed  contract,  it  is  conclusively  presumed  that  he  thereby 
assents  to  the  terms  of  such  contract,  and  is  bound  by  them, 
although  he  may  not  have  read  or  noticed  them,*  or  even  been  able 
to  read  them.'  In  the  absence  of  fraud  orimposition,  a  party  to  a 
contract  which  has  been  voluntarily  signed  and  executed  by  him, 
with  full  opportunity  for  information  as  to  its  contents,  cannot 
avoid  it  on  the  ground  of  his  own  negligence  or  omission  to  read 
it*  The  use  of  very  small  type  for  printing  the  stipulations  in 
the  blank,  where  there  are  letters  in  large  type,  directing  attention 
to  the  stipulations,  is  not  such  fraud  or  imposition  as  will  affect 
the  validity  of  the.  implied  assent.* 

In  Illinois,  however,  it  is  held  that  the  question  of  assent  is  for 
the  jury  to  determine  from  the  evidence  ;  that  the  mere  fact  that 
the  sender  affixes  his  signature  does  not  of  itself  make  the  contract 
binding  upon  him,  unless  it  is  actually  brought  to  his  notice,  and 
he  signs  with  full  knowledge  of  it.*     But  although  this  view  has 

Fares;  Adams ExprCEB  Co.  v.  Haynee,  Am.  Rep.  aSs^Carnpf.  WeEtem  Union 

41  111.89.     Telejgraph  companies  con-  Tel.  Co.,  i  M'etc.(Ky.)  164:71  Am.  Dec. 

Etltute  no  exception  to  the  general  rule.  461 ;  Pinckney  v.  Western  Union  Tel. 

DeRutte  v.  New  York,  etc.,  Tel.  Co.,  Co.,  19  S.  Car.  73;  45  Am.  Rep.  765; 

I  Dalj  [N.  Y.)  559;    30  How.  Pr.  (N.  Pasgmore  v.  Western  Union  Tel.  Co, 

Y.)  433.  78  Pa.  St  33S.  Compare  Birney  v.  New 

1.  BeiuleT  Bonnd  %yHU  BlfMtnre  to  York,  etc.,  Tel.  Co.,  18  Md.  341;   81 

PriBUd  BtlpiLlt.Uotu.— Hill  -a.  WcBtern  Am,  Dee.  607. 

Union  Tel.  Co.,  85  Ga.  435 ;  30  Am.  &  Whare  OpanMr  mitM  Out  HMMca. 
Eng.  Corp.  Cas.  590;  11  Am.  SI.  Rep.  —In  Western  Union  Tel.  Co.  ii.  Edsall, 
166;  Grinnell  n.  Western  Union  Te!.  63  Tei.  668;  8  Am.  &  Eng.  Corp.  Cas. 
Co.,  113  Mass.  399;  18  Am.  Rep.  485  ;  70,  the  sender  told  the  operator  that  he 
Redpathu.  Western  Union  Tel.Co.,ii3  knew  nothing  about  the  business  and 
Maes.  71;  17  Am.  Rep.  69;  Cole  -v.  asked  him  to  write  the  message  for  him. 
Western  Union  Tel.  Co.,  33  Minn,  which  the  operator  did,  and  the  sender 
117;  8  Am.  &  Eng.  Corp.  Cas.  45;  signed  his  name  on  (he  operator's  point- 
Western  Union  Tel.  Co.  t>.  Carew,  15  in g  out  the  place.  It  was  held  that  the 
Mich.  515;  Becker  v.  Western  Union  operator  was,  for  that  purpose,  the 
Tel.  Co., '11  Neb.  871  3S  Am.  Rep.  356;  sender'sagent,  and  the  stipulations  were 
Young  i>.  Western  Union  Tel.  Co.,  65  binding  upon  the  sender,  notwithstand* 
N.  Y.  161;  34  N.  Y.  Super.  Ct.  390;  ing  his  failure  to  notice  them.  Compare 
Kiley  B.  "Western  Union  Tel.  Co.,  109  Beasley  v.  Western  Union  Tel.  Co.,  39 
N.  Y.  331,  nff'g  39  Hun  (N.  Y.)  [58;  Fed.  Rep.  181,  whert  dispatch  was 
3t  Am.  &  Eng.  Corp.  Cas.  107;  Breese  copied  on  a  message  blank  by  opera 
V.  U.  S.  Tel.  Co.,  48  N.  Y.  132;  8  Am.  without  his  being  requested  to  do  s< 


Rep.  516,  afg^e,  Barb.  (N.  Y.)  374;         3.  Western   Union  Tel.  Co.  f.  Her 
"    irsall  V.  Western  Union  Tel.  Co.,  44    derson,  89  Ala.  jio;  30  Am.  &  Eng.  E 
n  (N.  Y.)53i;,7jrrfi24N.  Y.  256;     Cas.  613;  18  Am.  St.  Rep,  148;   West- 


35  Am.  &  Eng.  Corp.  Cas.  31  ;  31  Am.  em   Union  Tel.  Co.  v.  Edsall,  63  T«. 

St.  Rep.  663;   Marr  v.  Western   Union  668;  8  Am.  &  Eng.  Corp.  Cas.  70. 

Tel.  Co.,  8s  Tenn.  530;  16  Am.  &  Eng.  S.  Womack  ti.  Western  Union  Tel. 

R.  Cas.  J43 ;  DilUrd  I'.  Louisville,  etc.,  Co.,   58  Tex,   ;79;   44  Am.  Rep.  614; 

R.   Co.,  3   Lea  (Tenn.)  288;   Western  Becker  r.  Western   Union  Tel,  Co,  11 

Union  Tel,  Co.  v.  Edsall,  63  Tex,  668;  Neb.qa;  38  Am,  Rep.  356;  Breeae  !•,  U. 

8  Am.  &  Eng.  Corp.  Cas,  70;  Anderson  S,  Tel.  Co,,  48  N.  Y.   132;  8  Am,  Rep, 

V.  Western  Union  Tel:  Co.,83  Tex.  17;  526. 

Beasley  v.  Western  Union  Tei.  Co.,  39  «.  Wolf  v.  Western   Union  Te!.  Co, 

Fed.  Rep.  181.     See  also  Sweatland  v.  61  Pa.  St.  83 ;  1  Am.  Rep.  ^. 

Illinois,  etc.,  Tel.  Co.,  27  Iowa  433;  1  B.  Bid*  In  DllttoU.— Tyler  v.  Western 
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received  countenance  in  some  other  jurisdictions,  it  is  cleariy 
opposed  to  the  weight  of  authority  on  the  subject.' 

Where  the  message  is  not  written  on  the  blanks  provided  by 
the  company,  and  yet  is  received  for  transmission  by  the  com- 
pany's agent,  the  sender  is  not  bound  by  the  stipulations  printed 
on  the  usual  message  blanks,*  unless  it  can  be  shown  that  he  had 

Union  X^l- Co.,  60  III.  411 ;  14  Am.  Rep.  ploj'^s  to  transmit  mMssges  unleu  thej 
38.  The  court  said:  "  Whether  he  (the  are  written  on  the  printed  bUnke.  Beas- 
sender)  had  knowledge  of  its  terms  and  ley  xi.  Western  Union  Tel.  Co,  39  Fed, 
assented  to  its  restrictions,  is  for  the  Rep.  iSi.  In  this  case,  the  message 
jury  to  deterinlne,  as  a  question  of  fact  was  written  by  the  sender  on  plain 
upon  evidence  aliunde;  and  all  the  cir-  paper  and  after  it  was  handed  to  him, 
cumstsnces  attending  the  giving  of  the  the  operator,  without  the  sender's  re- 
blank  are  admissible  in  evidence  to  en-  quest  or  permission,  copied  it  on  a 
able  the  jury  to  decide  that  fact."  See  regular  blank;  it  was  held  that  the 
also  Brown  i'.  Eastern  R.  Co.,  11  Cush.  sender's  assent  to  the  atipulations  waa 
(Mass.)  97;  Illinois  Cent.  R.  Co.  ti.  not  shown,  and  he  was  therefore  not 
Frankenburg,  54  111.  88;  5  Am.  Rep.  gi;  bound  by  them.  The  same  ruling  is 
Western  Union  Tel.  Co.  f.  Stevenson,  made  in  Western  Union  Tel.  Co.  v. 
118  Pa.  St.  441 ;  15  Am.  St.  Rep.  687.  Shumate,  i  Tex.  Civ.  App.  439. 

"Slight  evidence  of  acceptance  of,  or         In  Pearsall  v.  Western   Union  Tel. 

assent  to,  such  regulations,   would  no  Co.,  124  N.  Y.   3<6;    35   Am.  &  Eng. 

doubt  suffice,  but  it  ts  for  the  jury  to  Corp.  Cat.  31,  o/'^  44  Hun   (N.  Y.) 

determine."    Tyler  v.  Western  Union  53];  3i  Am.  St.  Rep.  661,  the  company 

Tel.  Co.,  60  III.  411 ;  14  Atn.  Rep,  45.  proved  that  for  a  long  time  it  haa  re- 

1.  In  Baldwin  v.  U.  S.  Tel.  Co.,  t  quired   messages   to  be   written   on  a 

Lans.  (N.  Y.)  115  (otiler),  and  in  Har-  blank  which  contained  a  printed  stipu- 

ris  V.  Western  Union  Tel.  Co.,  9  Phila.  lation  Umlting  its  liability  for  mistakes. 

(Pa.)  33,  it  if  held  that  the  sender  must  Plaintiff  admitted  that  he  was  familiar 

have  actual  notice  of  the  stipulations  in  with  the  appearance  of  the  blanks;  had 

order  to  be  bound  by  them.     But  (his,  frequently  written  messages  on  tiieni; 

it  seems,  Is  not  the  view  of  the  higher  that  a  parcel  of  them  was  always  lying 

courts  of  those  states.     See  Thompson  on  the  table  in  his  office ;  but  averred 

on  Electricity,  4  210.     And  the  decided  that  he  had  never  read  the  stipulation 

weight  of  authority,  both  that  of  text  and  had  no  knowledge  of  its  terms.    It 

"     i  and   that  of  decided   cases,   is  was  held  that,  in  (he  absence  of  a  slww- 


the  other  waj-.     See  Grinnell  v.  West-     ing  that  the   terms   of  the   stipulation 

ern  Union  Tel.  Co.,  113  Mass.  399;  iS    were  brought  home  to  the  plaintiir,it 

m.  Rep,  485;  Becker  ti.Westemljnion     was  not  error  to  exclude  the  blank  from 


Tel,  Co.,  M  Neb.  87;  38  Am.  Rep.  356;  the   consideration   of  the    jury.     And 

Young  V.  Western   Union  Tel,  Co.,  65  compare  also  Kiley  %>.  Western  Union 

N.  Y.  163;  Gray  on  Telegraphs,  4  28;  Tel.  Co,,  109  N.  Y.  831;  ai  Am.  &  Eng. 

Thompson  on  Electricity,  i  211.  Corp,   Cas.    107;    Becker   -d.    Western 

In   Birney  v.  New   York,  etc.,  Tel.  Union  Tel.  Co.,  :i   Neb.  93;  38  Am. 

COt  18  Md.  341;  81  Am.  Dec.  607,  it  is  Rep.  31:6. 

held  that  a  telegraph  company  being  In  Western  Union  Tel.  Co.  i'.  Ste- 
authorized  by  law  to  make  rules  for  the  venson,  taS  Pa.  St,  443;  30  Am.  ft 
government  of  its  transactions,  any  one  Eng.  Corp,  Cas,  590;  15  Am.  St.  Rep. 
employing  the  company  will  be  sup-  687,  it  appeared  that  the  defendant,  a 
posed  awareofsuch  regulations,and  will  broker,  had  contracted  with  the  tele- 
be  presumed  to  have  engralted  them  graph  company  to  be  furnished  with 
upon  his  contract,  and  no  proof  of  their  accurate  market  quotations,  and  his 
having  been  actually  brought  home  to  business  being  too  urgent  to  admit  of 
his  knowledge  will  be  required.  written  messages,  those  delivered  and 

3.  WlinrB   Hsaaace    Blanks    Ara    Kot  received  by  both  parties  were  verbal: 

UMd. — Pearsall  v.  Western  Union  Tel.  that   on  account  of  plaintiff's  mistake 

Co,,  114   N.  Y.  156;  35   Am.  &  Eng.  in  sending  a  message,  one  of  defend- 

Coro.  Cas.  31;  21   Am.   St.    Rep.  663.  anl's   agents    bought,   instead   of  sell- 

This  rule  applies,  although  a  regula-  ing,  causing  defendant  serious  loss;  that 

tion   of  the   company   forbids   its  em-  a  rule,  printed  at  the  top  of  plaintlff't 
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actual  knowledge  of  the  rules  of  the  company  in  regard  to  them.* 
But  if  the  message  is  written  on  a  mutilated  blank  which  con- 
tains language  sufficient  to  put  the  sender  upon  inquiry  as  to 
what  the  full  agreement  is,  his  assent  will  be  presumed,  just  as  in 
cases  where  a  perfect  blank  was  used.*  Where  the  stipulations 
were  printed  in  conspicuous  type  and  posted  in  the  company's 
oilice  where  the  sender  wrote  his  message,  they  were  held  to  be 
binding  on  him,  although  not  incorporated  into  the  printed  con- 
tract on  the  blank.* 

The  question  whether  the  addressee  or  receiver  is  bound  by  the 
stipulations  entered  into  between  the  company  and  the  sender, 
depends  upon  the  ground  upon  which  the  court  bases  the  right 
of  recovery.  Some  cases  consider  that  the  receiver's  right  to 
recover  rests  entirely  upon  the  contract  of  sending  and  upon  the 
principle  that  where  two  parties  contract  for  the  benefit  of  the 
third,  such  third  party  may  maintain  an  action  for  the  breach  of 
the  agreement  in  his  own  right.*  Where  this  view  is  taken,  it 
necessarily  follows  that  the  receiver  can  assert  no  rights  except 
under  the  contract  as  made  by  the  sender;  he  is  therefore  bound 
by  the  stipulations."    But  other  authorities  hold  that  the  receiver's 

ttiMiage  blanks,  declared  that  plaintiff  price  paid  for  transmlwion,  as  the  stlp- 

would  not  be  liable  for  mistakes  of  anj  ulatlon   as    to  repeating   was   binding 

unrepealed   meuaees,   antl   it   did  not  upon  him. 

app^r  that   defendant'ii  mesaages  had         3.  Wbara  VutUftUd  Blank  U  ITMd. — 

been   repeated.     H/ld,  that  it  was  for  Klley  v.  Western   Union  Tel.  Co.,  log 

the  jury   to   say,   from    the   evidence,  N.  Y.  331 ;  21  Am,  &  Eng,  Corp.  Ca«. 

whether  plaintiff,  by  dispensing  with  the  107.  The  court,  bv  Earl,  J.,  said:  "The 

UK  o(iU  blanks  in  its  transactions  with  plaintiff  must  beheld  to  have  assented 

defendanl.intended  to  relieve  him  Trom  to   this   stipulation.     He   was  'familiar 

the  stipulations  printed  thereon.  with  the  defendant's  blanks,  having  used 


.  Western  Union  Tel,  Co.  v.  Buch-  them  extentiively  For  several  years,  and 

in,  35  Ind.  439;  9   Am.   Rep.   744;  he  had  frequently  r      '    '  ■      .  ■> 

Kiley  v.  Western  Union  Tel.  Co.,  109  bottom  of  them  :  ' 

N.    Y.   231;     n    Am.   &   Eng,   Corp,  agreement  at  Ihe  top.'     Therefore,  al- 


ii 35  Ind.  439;  9   Am.   Rep.   744;  he  had  frequently  read  the 

Kiley  v.  Western  Union  Tel,  Co.,  109  bottom  of  them  :  '  Read  the 

N.    Y.   231;     21    Am.   &   Eng,   Corp,  agreement  at  Ihe  '"    '     '^'- 

Cas,  107,  though  he  may  n 

The  fact  that  the  sender  was  a  share-  Ihe  precise  tenns  of  the  stipulations 
holder  in  the  company  does  not  charge  contained  in  Ihe  blank  were, yet  he  knew 
him  with  notice  of  the  printed  stipula-  (hat  some  stipulations  were  therein  con- 
tione,  or  of  a  resolution  adopted  by  the  tained,  and  he  must  be  held,  by  the  use  . 
board  of  directors  that  it  would  not  of  the  blank  and  its  delivery  to  the  de- 
thereafler  be  liable  for  mistakes  In  un-  fendant,  to  have  assented  to  them." 
repeated  messages,  and  it  ta  not  error  lo  S.  Birney  i'.  New  York,  etc.,  Tel.  Co., 
exclude  a  copy  of  such  resolutions  18  Md.  341  ;  81  Am.  Dec.  607. 
when  ofFered  in  evidence.  Pearsall  v.  4.  As  to  Auant  of  RM«lT«r  or  Ad- 
Western  Union  Tel.  Co., 13+ N.  Y.  256;  drasatB.— SeeGray  on  TelegraphB,  J67; 

--   ._     ..,:.__   ^.__    ^ _^,_..  ....^._   ■•-'-  litie,  ji/gAi  0/ Addrrttce. 

%:  Western  Union  Tel.  Co , 


J^owladfeof  Agent.— In   the  case  of  5  S.Car,3s8;  EIIU  v.  American  Tel. 

Clementi/.  Western  Union Tel.Co.,137  Co,,   13   Allen   (Mass.J   226;  Western 

Mass,  483 ;  8  Am.  &   Eng.  Corp.   Cas.  Union  Tel.  Co.  v.  Neill,  57  Tex.  183 ; 

66,  an  agent  with  knowledge  of  the  reg-  44  Am.  Rep.  589;  Sweatland  r.  Illinois, 

ulations  of  the  company  concerning  re-  etc.,  Tel.  Co.,  27  Iowa  433;  1  Am.  Rep. 

peatlng  measages,  sent  a  dispatch  to  his  285  (in  this  case,  and  in  Ihe  one  imme- 

prlncipal.      In    action   by   the   princi-  diately  preceding,  the  sender  was  the 

pal  for  negligent  delay  in   delivery,  it  addressee's  agent). 

was  held  that  he  could  recover  only  Ihe  In  a  number  of  cases,  the  stipulation 
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action  is  not  on  the  contract,  but  for  the  tort,  i.  e.,  for  the  breach  of 
the  company's  public  duty.'  Under  this  view  of  the  rule,  the  stip- 
ulations in  the  original  contract  can  have  no  binding  effect  upon  the 
receiver's  action."  As  a  matter  of  fact,  the  telegraph  companies 
endeavor  to  incorporate  the  stipulations  into  the  message  as  de- 
livered, but  as  the  receiver  does  not  attach  his  signature  thereto, 
they  are  of  no  effect  unless  it  can  be  shown  that  they  were 
brought  to  his  notice  and  assented  to  by  him." 

3.  negligence. — Any  failure  on  the  part  of  the  company  to  ex- 
ercise proper  care  in  the  performance  of  its  duties,  constitutes 
negligence,^  and  it  seems  that  the  fact  that  a  message  was  delayed 
or  erroneously  transmitted  is  sufficient  evidence  of  negligence, 
unless  the  company  is  able  to  show  that  the  error  or  delay  was 
due  to  causes  beyond  its  control.' 

4.  Contributory  Hegligenoe. — In  order  to  warrant  a  recovery,  the 
plaintiff  must  be  able  to  show  that  he  himself  was  not  guilty  of  a 
want  of  care,  or  that  his  negligence  did  not  contribute  to  the  in- 
jury.*    Thus,  the  message  as  offered  to  the  company,  must  be 

M  to  Ihe  preMHtadon   of  claims   has  Blvth  v.  Birmingham  Water  Worka,  35 

tieen   enfbrcfd   against   the    addreGsee.  L.  J.  Exch.  113. 

But  it  may  have  been  that  in  those  cases  B.  See  infra,  this  title,  Prraumftioa 

the  stipulation  was  regarded  as  a  regu-  of   Negligence  —  Burden    of    Proof. 

lation,  which  having   been   duly   pub-  The   rule  is  etated  in  the  case  of  West- 

lUhed,  was  binding  upon  all  patrons  of  ern    Union  Tel.   Co,   ■v.   Griswold,  37 


mpanv.  See  MassengBle  r.  West-     Ohio  St.  313;  41  Am.  Rep.  500,   where 

nion'Tel.  Co.,  17  ^lo.  App.  as7;    it    is    said    by     Boynton,   C.  J.:    "If 

Western  Union  Tel.  Co.  v.  Culberson,     the  error  or  mistake  Is  attributable  to 


79  Tex.  65.  atmOGpheric  causes  or  disturbanceB,  ■ 

1.  Western  Union   Tel.  Co.  n.  Du-     to  any  cause   for  which  the  company  is 
bois,   laS   111.   248;    ij   Am.    St.   Rep.     not   at   fault,   it  is   entirely  y'-'-—   =- 


109;  infra,  this  title,  CharatUr  of  tie     pow 
Action;    also    the    section    Right    of    oftli 


Addressee.  ular   act   of   negligence,  or   ferret  c 

a.  Western  Union  Tel.  Co.  w.  Rich-  the  particular  locality  where  the  neg- 

man   (Pa.   1S87),   8   Atl.  Rep.  171;  16  llgent  act  occurred,  after  showing  t& 

Am.  &  Eng.  Corp.  Cas.  265  (stipula-  mletake  Itself,  would   be  to  require  in 

tion  as  to  repeating) ;  ile  La  Grange  v.  many  cages   an  impossibility    not  un- 

Southwestern  Tel.  Co.,  35  La.  Ann.  383  frequently    resulting   in   enabling    the 

(stipulation  as  to  repeating).  company  to  avoid  a  Just  liability." 

In  Western  Union  Tel.  Co.  v.  Mc-  Nor   can   the  company  be   released 

Kibben,  114  Ind.  jii;  31  Am,  &  Eng.  from    liability   for    damages    resulting 

Corp.  Cas,  137,  It  is  held  that  the  ad-  from  an  erroneous  transmission,  merely 

dressee  cannot  be  liound  by  the  stipu-  by  showing  that  its  line  was  in   good 

lation  requiring  claims  for  damages  to  order,  that  approved   instruments  were 

be  presented  within  sixty  days,  as  there  used,  and  that  faithful   and  competent 

is  no  evidence  of  his  assent,  although  servants  were  employed,  if  the  partico- 

the  message  was  written  out  and  deliv-  lar  act  complained  of  shows  a  negligent 

ered  to  him  on  the  regular  blanks  con-  performance  of  the  duty  to  transmit, 

talning   the  stipulation.     In  this  case.  Western  Union   Tel.  Co.  r.  Meek,  49 

however,  there  was  a  complete  failure  Ind.   53;   Western   Union  Tel.  Co.  v. 

to  deliver,  and  it  does   not  appear  at  Scircle,  103  Ind,  337;   10  Am.   &  Eng. 

what  time  the  addressee  became  aware  Corp.  Cas.  611. 

of  the  company's  breach  of  duty  and  of  «.  See.  Contributory     Nbgli- 

his  right  of  action,  gknce,  vol.  4,  p.  1 5  et  seg.     Where  the 

S.  See  cases  In  preceding  notes.  company  accepts  a  message  for   trans- 

C  See  Neclicbkce,  vol.  16,  p.  3S9;  mission,  and   undertakes  to  deliver  it 
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written  legibly,  and  the  company  cannot  be  held  liable  where  the 
mistake  in  transmission  was  due  to  the  indistinct  writing  of  the 
sender.*  And  the  address  of  the  person  to  whom  the  message  is 
sent  must  be  definitely  given ;  the  company  cannot  be  expected 
or  required  to  make  extended  searches  in  large  cities  in  order  to 
find  the  addressee,* 

It  is  the  duty  of  the  plaintiff,  on  discovery  that  a  mistake  has 
occurred,  to  use  all  reasonable  diligence  to  render  the  injury  to 
himself  as  light  as  possible.'  What  this  duty  requires  in  par- 
ticular cases  must  of  course  depend  upon  the  peculiar  circum- 
stances involved ;  the  criterion  is  always  what  a  reasonably 
prudent  business  man,  of  ordinary  sagacity,  would  have  done 
under  similar  circumstances,  and  it  is  usually  for  the  jury  to  say 
whether  the  injured  party  has  so  acted.* 

about  9  o'clock  at  night,  the  fact  that 
the  sender  of  the  telegram  might  have 
filed  It  earlier  in  the  evening,  so  that  It 
could  have  reached  plaintiff,  to  whom 
it  was  addressed,  in  lime  to  prevent  the 
injury   complained  of,   does   not  make 


Bruner  (T«.  1892),  19  S.  W.  Rep.  149. 

1.  MMUce  nut  Be  written  Oat 
OleMly.— In  Koont.  v.  WcBlern  Union 
Tel,  Co.,  I03  Pa.  St.  164,  the  sender,  H., 
intending  to  order  by  telegraph  the  sale 
of  "two  thousand  "  cases,  wrote  what 
more  nearly  reeembled  "  ten  thoueand  " 
and  sent  Ihe  message  to  the  telegraph 
office  by  a  small  boy.  The  operator 
transmitted  the  dispatch  "  ten  thou- 
sand," and.  in  accordance  with  the  regu- 
lations of  the  company,  added  In  paren- 
tltesis  the  figures  "  10,000"  which  were 
not  in  the  written  message.  In  ati  ac- 
tion by  the  addressee  against  the  com- 
pany for  damages  sustained  by  reason  of 
the  sale  of  ten  thousand  instead  of  two 
thousand  cases,  it  was  held  that  the 
cause  of  the  lose  was  the  negligence  of 
the  sender,  and  there  could  be  no  re- 
covery. See  also  Western  Union  Tel. 
Co.  T,  Liddell,68Miss.  i. 

9.  De&nltB  AddTMi  Hnit  Be  Blvsu. — 
Western  Union  Tel.  Co.  v.  McDaniel, 
103  Ind,  394.  In  this  case  Ihe  only  ad- 
dress given  was  "Mrs.  LaFountaine, 
Kanliakee,"  although  the  operator  asked 
lo  have  it  made  more  definite.  K.  prov- 
ing to  be  a  city  of  more  than  twelve 
thousand  inhabitants,  the  company  was 
not  held  liable  for  falling  to  find  Mrs.  L. 
Compart  Beosley  v.  Western  Union 
Tel.  Co,  39  Fed.  Rep.  181. 

In  Deslottes  v.  Baltimore,  etc.,  Tel, 
Co.,  40  La.  Ann,  1S3:  31  Am.  &  Eng. 
Corp,  Cas.  ij8,  the  message  was  ad- 


North  Rampart,  where  nobody  v 
receive  It;  it  appeared  afterwards  that 
the  addressee  lived  at  South  Rampart. 
Had  the  address  been  definite,  the  mes- 
sage would  have  been  properly  deliv* 
ered.  It  was  held  that  such  contribu- 
tory negligence  would  bar  recovery. 

3.  Doty  of  Tl&lntiato  Hake  imwru 
LItU  u  Foeitble.— The  law,  for  wise 
reasons,  imposes  upon  a  party  subjected 
to  injury  from  a  breach  of  contract,  the 
active  duty  of  making  reasonable  exer- 
tions to  render  the  injury  as  light  as 
possible.  Public  interest  and  sound 
morality  accord  with  the  law  in  de- 
manding this;  and  if  the  injured  partv, 
through  negligence  or  willfulness,  ^- 
lows  the  damages  to  be  unnecesBarily 
enhanced,  the  increased  loss  justly  falls 
upon  him.  Hamilton  v.  McFherson, 
a8  N.  Y.  76;  84  Am.  Dec.  331,  See 
also  Western  Union  Tel.  Co.  v.  Way, 
8j  Ala.  543;  Daughtery  v.  American 
Union  Tel.  Co.,  75  Ala.  168 ; j  Am.  & 
Eng,  Corp.  Cas.  305  ;  51  Am,  Rep.  435 ; 
89  Ala.  191 ;  Western  Union  Tel.Co.Ti. 
Reid,  83  Ga.  401  ;  Western  Union  Tel. 
Co.  T!.  HolTman,  So  Tex.  410. 

4.  See  Nbgligbn'cb,  vol.  t6,  pp. 
401-3;  Contributory   Necliobnce, 


p.  3: 


The  plaintiff  sent  a  telegram  direct- 
ing certain  building  plans  to  be  sent  to 
him  at  C,  in  order  that  he  might  con- 
clude contracts  for  the  material  to  be 
used  in  the  building.  In  an  action  by 
him  against  the  company  for  a  delay  in 
delivering  the  message,  it  was  held 
error  to  refuse  lo  instruct  the  jury  that 
it  was  plainllfTs  duty  to  use  reasonable 
efforts  to  avoid  or  lessen  his  damage. 
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OompaolM. 


If  the  message  is  intelligible  and  not  doubtful  in  its  terms,  the 

addressee  cannot  be  considered  negligent  in  acting  in  accordance 

with  its  requirements,  although  he  may  have  reason  to  suspect 

that  a  mistake  has  been  made.'  But  he  assumes  all  responsibility 
if  he  guesses  at  the  intended  meaning  and  acts  upon  it,  and  it 
turns  out  that  his  interpretation  was  wrong* 

and  If  a  reasonably  prudent  buifnes*  him,  and  notified  his  principal,  who 
man  would  have  tent  another  telegram  immediately  toolc  steps  to  remedy  the 
Tor  the  plans,  and  ir  such  telegram  had  error  as  Tar  as  possible,  without  no- 
been  sent,  the  plans  would  have  reach-  tifying  theteltgraph  company.  It  was 
ed  plaintitf  in  time  to  have  coneum-  held  that  plaintiff  had  discharged  his 
mated  his  contract,  then  plaintllT  is  duty,  and  was  not  bound  to  notify  de- 
only  entitled  to  compeneation  for  the  fendant  of  the  error;  the  damage  had 
value  of  his  time  and  expense  during  been  done  before  he  knew  of  it,  and  his 
tile  extra  time  he  would  have  been  kept  right  of  action  vested  immediately, 
at  C.  on  account  of  the  delav.  Gulf,  "'"  '  "  "  >  -  -■ 
etc.,  R.  Co.  V.  Loonie,  82  Tex.' 833. 

In  Western  Union  Tel.  Co.  v.  Wis- 
dom, 8^  Tex.  361,  it  appeared  that  A 
engaged  B  to  telegraph  in  case  A's 
chfld  should  become  dangerously  ill. 
A  dispatch  c 


1.  Tyler  v.  Western  Union  Tel.  Co, 
60  III.  4.^3;  14  Am.  Rep.  38;  Gray  on 
Telegraphs,  4  75. 

Thus   where   a   message    requesting 


if  B  could  have  so  noticed  A  that  he 
might  have  reached  his  child  before  it 
dlS,  there  could  be  no  recovery.  It 
was  held  that  the  request  for  this  in- 
struction was  properly  refused. 

In  another  case,  through  the  negli- 
gence of  the  company  in  delaying  a 
mess^e  sent  to  the  plaintiff,  other  cred- 
itors attached  theproperty  of  his  debtor, 
thereby  postponing  his       


itead  of  from  Stolen  Island,  and  plain- 
tiff, though  in  expectation  of  a  message 
from  the  latter  place,  without  making 
inquiry  of  any  of  defendant's  agents, 
goes  to  Soutk  Carolina,  he  is  not  ^ilty 
of  contributory  negligence.  Tobin  v. 
Western  Union  Te!.  Co^  146  Pa.  St. 
375;  39  -A-"!-  &  Eng.  Corp.  Cas.  565;  4 
Am.  Si.  Rep.  34S. 
,   .       .         „  In   Texas,  however,  it  is  held  that  a 

The  property  when  sold  by  the  sheriff  party  who  acts  upon  information  con- 
brought  less  than  the  amount  of  these  veyed  by  a  tele^am  which  has  l>een 
prior  claims.  It  was  held  that  the  fact  erroneously  transmitted,  cannot  recover 
that  the  estimated  value  of  the  real  es-  of  the  company  for  losses  sustained  by 
tate  sold  by  the  sheriff  was  greater  than  reason  of  the  erroneous  message,  if  be- 
the  amount  realized  at  the  sale,  and  was  fore  acting,  he  had  reason  to  doubt  its 
sufficient  to  include  piainUiTs  claim,  accuracy,  and  failed  to  have  it  verified 
did  not  Impose  upon  the  plaintiff  the  by  repetition.  And  this,  notwithstand- 
duty  of  buying  it  and  discharging  the  ing  the  declarations  made  to  him  by  the 
prior  Hens.  Western  Union  Tel.  Co.  v.  operator  that  the  message  was  correct. 
Sheffield,  71  Tei.  570 ;  10  Am.  St.  Rep.     Western    Union  Tel.  Co.  v.  Neill,  57 


:  also  Leonard  v.  Ne 
etc.,  Tel.  Co., +1  N.  Y.  544;  1  Am.Repl 
446;  Western  Union  Tel.  Co.i'.  Stevens 
(Tex.  i89i),i6S.  W,  Rep.  1095;  Wash- 
ington, etc.,  Tel.  Co.  r.  Hobson,  15 
Grstt.  (Va.)   iil\  Thompson  on  Elec- 


Tex.  383;  44  Am.  Rep.  (89. 

3.  Gray  on  Tel^rapifia,  I)  76;  West- 
ern UnionTel.Co.D.  Neill,  57  Tex.  19a; 
44  Am.  Rep.  589;  De  Rutle  v.  New 
York, etc.,  Tel. Co.,  1  Daly  (N.  V.)  547. 

Thus  in   Hart  v.  Direct  U.  S.  Cable 


In  Scott  &  Jar.  on  Tel.,  t)  413,  note.  one  asking  instructions  as  to  the  sale  of 

A  message  from  plaintiff  to  his  agent  certain  bonds,  concluded  "  H  says  hold 

instructing  the  latter  to  buy  shares,  was  undoubted;"  the  company  negugentiv 

made  to  read  "  buy   five  hundred  "  in-  transmitted  it  so  as  to  make  it  read  "  fi 

stead  of  "five  Hudson,"  as  the  plaintifT  says  hold  undoubled."     The  plaintllT's 

Intended.     The    agent    purchased    ac-  agent,  interpreting  this  as  an  order  to 

cording   to   the   message    received   by  sell,  sold  the  bonds  at  a  loss,  without 
810 
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Where  the  sender  requests  the  operator  to  write  out  or  to  cor- 
rect the  message  for  him,  the  operator  acts,  not  as  agent  of  the 
company,  but  as  that  of  the  sender,  and  if  a  mistake  is  occasioned 
through  his  having  written  it  erroneously,  the  company  is  not 
chargeable  with  damages  for  the  consequences.* 

6.  Liability  Where  Company  Acts  Under  Contract  to  Eumiih  Har- 
ket  Eeporti  and  Other  Hewi.— It  is  no  part  of  the  duty  of  a  tele- 
graph company  to  collect  and  transmit  news  of  any  kind  unless 
it  contracts  to  do  so.'*  But  it  may  enter  into  contracts  to 
furnish  news  reports  and  may  make  the  collection  and  trans- 
mission of  market  reports,  stock  quotations,  and  other  news,  a 
special  department  of  its  business,*  In  such  cases  it  becomes 
liable  for  all  damages  occasioned  to  its  patrons  through  its  fur- 
nishing incorrect  information,  and  this  whether  the  error  occurred 
in  the  proces?  of  transmission  or  existed  in  the  information  as 
originally  received  by  it.  The  company  in  such  cases  assumes 
duties  beyond  those  incumbent  upon  it  as  a  mere  carrier  of 
reports,  and  cannot  escape  liability  by  showing  a  mere  correct 
transmission,* 

In  some  instances  telegraph  companies  are  oi^anized  for  the 
express  purpose  of  distributing  news  reports ;  such  companies  are 

making  any  inquiry  or  having  the  roes-  sell  v.  Weetem  Union  Tel.  Co.,  130  N. 
sage  verified.  It  was  held  that  the  Y.  430,  ajT*- 9  N.  Y.  Supp.  435,  It  ap- 
damagea  occasioned  by  the  improper  peared  that  a  telegraph  company  con- 
sale  were  the  result  of  the  negligence  of  tracted  to  deliver  certain  news  reports  . 
plaintilT'a  agent  as  he  should  have  made  of  an  average  number  of  words  per 
some  inquiry ;  recovery  was  therefore  day,  one-third  to  be  transmitted  In  the 
denied.  daytime  and  two-thirds  at  night,  to 
Although  the  stipulations  in  the  con-  all  the  places  named  in  a  certain  sched- 
tract  of  sending,  which  insist  that  Ihe  ule,  for  a  gross  sum  per  month,  the 
company  will  not  tie  liable  for  unre-  other  party  to  have  the  right  to  eubsti- 
peated  messages,  are  invalid  and  not  tute  other  places  for  those  named  ;  and, 
binding  (see  lufra,  thii  title,  Slifula-  "•'  -   •    -  -  -         -    - 


e  his  duty  to  have  the  message  The  schedule  contained  38  different 
repeated  in  order  to  avoid  possible  In-  places.  It  was  held  that  the  company 
jury,  and  he  cannot  recover  for  dam-  was  bound,  without  additional  pay- 
ages  occasioned  from  his  acting  on  the  mcnlB,  to  transmit  the  day  reports  to 
doubtful  message.  Western  Union  Tel.  38  places  and  the  night  reports  to  38 
Co.  V.  Neill,  57  Tex.  39a;  44  Am.  places,  although  the  latter  places  were 
Rep.  5S9.  ditFerent  from  the  former. 

1.  Keuks*   TTltten   fat   Sander   by       i.  ObUsatlon  to  TTMumit  CoiTNt  In- 

OpMAtor. — Western  Union  Tel.  Co.  v.  famutian. — Gray  on  Telegraphs,  f)  31; 

Foster,  64  Tex.  110;  33  Am.  Rep.  754;  Turner  v.  Hawkeye  Tel.  Co.,  41   Iowa 

Western   Union  Tel,  Co.  f.  Edsatl,  63  458;  30  Am.  Rep.  605;    Bank  of  New 

Tex.  668;  8  Am.  5c  En g.  Corp.  Cas.  70.  Orleans  f.  Western  Union  Tel.  Co.,  a? 

a.  Bradley   v.    Western    Union  Tel.  La.   Ann.   49.     In   this   last  case,   the 

Co.  (Ohio,   1883),  17  Alb.   L.  J,    363;  company's  defense  was  that  the  error 

Gray  on  Telegraphs,  4  31.  in  the  reports  was  caused  by  the  work- 

I.  See    Western   Union   Tel.  Co.  v.  ing    of    the   gold    stock    indicator   in 

Stevenson,  138  Pa.  St.  441;    15  Am.  St.  their  office  in   New   York   from  which 

Rep,  6S7.  they  received  their  infonnation.  It  was 

Coutructioii  of  Contraet.— In  Good-  held  that  this  did  not  release  them  from 
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possessed  of  the  same  general  powers  and  are  subject  to  the  same 
obligations  as  ordinary  telegraph  companies.  Thus  they  may 
provide  reasonable  regulations  as  to  the  use  of  their  instruments 
("tickers")  by  subscribers,  and  require  that  they  shall  not  allow 
non-subscribers  to  have  copies  of  the  reports  furnished  to  them.* 
But  they  cannot  make  unjust  discriminations;  they  are  of  a  pub- 
lic character  and  must  serve  all  alike,  and  may  be  enjoined  from 
refusing  to  continue  serving  a  subscriber  who  has  complied  with 
all  their  reasonable  regulations.*  They  have  a  right,  however,  to 
refuse  to  furnish  reports  to  a  gambling  place,  even  though  they 
have  contracted  to  do  so,  as  they  can  be  under  no  obligation  to 
forward  an  illegal  undertaking.' 

6.  Immoral  HenagM — Oambling  Traniactiom. — A  telegraph  com- 
pany is  not  bound  to  receive  or  transmit  messages  which  are 
immoral  or  otherwise  improper  to  be  sent.  Thus,  it  cannot  be 
made  liable  for  a  failure  to  transmit  a  message  containing  inde- 

liabllity,  since  they  had  contracted  to  has  violated  the  contract;  such  a  provi- 

dellver  to  plaintiffs  correct  information  Bion  is  unreasonHble  in  making  thecom- 

which  they  should  have  obtained,  with-  pany  the  sole  judge  in  iheir  own  cause. 

out  reiving  wholly  on  thetndicator.  Smith  v.  Gold  Stock,  etc.,  Tel.  Co.,  fl 

I.  " tlekwi "— ~B t o c k     moiakton—  Hun  (N.  Y.)  454. 

BMWonattle  BaBiU&Uon. — In  Shepard  v.  I.  Kot  ObllK«d  to  8«rv8  OunliUaf  Ix- 

Gold.  etc,  Tel.  Co.,  3S   Hun   (N.   Y.)  rtltaUOM.— Smith  v.  Western    Union 

338,  the  subscriber's  contract  with  the  Tel.  Co.,  84  Ky.  664;   16  Am.  &  Eng. 

company  provided  that  "  these  reports  Corp.  Gas,  131.   In  this  case,  the  court, 

are  furnished  to  subscribers  for   their  by  Bennett,  J.,  said:    "These   report* 

own  private  use  in  their  own  business  were  the  essence,  the  very  sinew,  of  ap- 

excluBively.     It  is  stipulated  that  sub-  pellant's  gumbling  business,  and  with- 

scril>era  will  not  sell  or  give  up  copies  out  the  prompt   supply  of  which,  his 

of  the  reports  in  whole  or  in  part,  nor  business  was  a  failure.    Can  the  aRjel- 

permit  any  outside  party  to  copy  them  lee  be  compelled  to  continue  the  sup- 

ibr  use  or  publication.     Under  this  rule,  ply?     Wc  think   not     Not   upon   the 

subscriptions  by  one  party  for  the  bene-  ground  that  the  appellee  is  the  Innocent 

fit  of  himself  and  others  at  their  joint  victim  of  an  illegal  enterprise  ;  not  that 

expense  will  not  lie  received."     It  was  it  has   been    entrapped   into   aiding  a 

held  that  this  stipulation  was  a. reason-  gambling  business,  for  it   says  that   it 

able  one  and  did  not  conflict  with  any  was  willing  to  furnish   the  reports   as 

duty  the  company  owed  to  the  public,  long  as  the  terms  of  the  contract  suited 

And    where   the     subscriber    violated  It;  but  upon  the  ground  that  appellant 

the  stipulation  by  furnishing  copies  to  was  engaged  in  a  gambling  enterprise. 

another  firm,  although  he  was  a  mem-  which  is  contrary  to  law,  good   morals 

ber  of  such  firm,  the  company  was  jus-  and  public  policy.     It  Is  for  the  aake  of 

tified   in   removing   its   machine    from  the  law  and  the  best  interests  of  »ociely 

his  ofUce.  that  we  relieve  the  appellee  from  con- 

9.  mutBerraalllmparUaUT.— Fried-  Unuing  to  furnish  to  appellant  the  re- 
man !>.  Gold,  etc..  Tel.  Co.,  31  Hun  (N.  ports.  The  appellant  is  engi^cd  in 
Y.)  4;  Smith  V.  Gold,  etc.,  Tel.  Co.,  4]  running  a  bucket  shop." 
Hun  (N.  Y.)  454;  Metropolitan,  etc.,  Complainants  being  In  the  business 
Exchange  v.  Mutual  Union  Tet,  Co.,  11  of  gambling,  equity  will  not  compel  a 
Biss.  (IX  S.)  531;  Bradley  T.  Western  company  to  I'urnlsh  them  with  a 
Union  Tel.  Co.  (Ohio,  1883),  Jy  Alb.  "ticker,"  giving  quotations  of  prices 
^.  J.  363 ;  Gray  on  Telegraphs,  p.  35,  ruling  in  the  Chicago  Board  of  Trade, 
note.  and  this  although  they  are  members  of 

The  company  cannot   stipulate   that  that  board.     Bryant  v.  Western  Union 

they  shall  have  the  right  to  discontinue  Tel.  Co..  17  Fed.  Rep.  815.     See   also 

the  service  to   anv  subscriber  without  infra,  this  title,  Immoral   " 

notice,  whenever  in  their  judgment  he  Gambling  Transactions. 

812 
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cent  language  or  intended  to  forward  a  libidinous  purpose.*  But 
it  cannot  reiuse  to  send  a  message  merely  on  the  ground  that  the 
language  is  equivocal  and  the  operator  suspects  that  it  is  intended 
for  improper  purposes.* 

The  principal  question  involved  in  this  connection  is  the 
right  of  a  sender  or  other  party  aggrieved  to  recover  damages 
where  the  company  is  guilty  of  negligence  in  transmitting  a  mes- 
sage, whereby  the  message  is  lost  or  delayed  or  becomes  changed 
in  its  terms  so  as  to  mislead  the  receiver,  when  such  message 
relates  to  a  gambling  transaction.  Undoubtedly  the  company 
rests  under  no  obligation  whatever  to  undertake  to  transmit  such 
messages,  and  it  may  refuse  to  receive  them."  Thus,  where  the 
company  chooses  to  discontinue  furnishing  to  a  "  bucket  shop  " 
the  stock  reports  and  quotations,  the  courts  will  not  enjoin  such 
discontinuance,  for  the  reason  that  they  decline  to  extend  their 

1.  Indeoent   Telavrftpb  oi   Telavlioiie  sage  offered  Is  expreued  in  decent  lan- 

tf TIT"* t" — G raj  on  Telegraphs,  f  \t,\  ^age,  on  payment  or   tender   of  the 

Pugh  V.  City,  etc.,  Teleph.  Co.  (Ohio,  usual  charge,  the  duty  of  the  telegraph 

18^),   37   Alh.   L.  J.   163;  Rev.  Stat,  company  Is  Sxed  by  law  and  it  has  no 

Louisiana,    ^    3761.      Compare    Bryant  discretion.     If,  however,  the  message  is 

V.  Western    Union   Tel.   Co.,  17  Fed.  expressed  in  Indecent,  obscene  or  filthy 

Rep.  815.  language,  then,  In  our  opinion,  the  tele- 

A  telephone  company   may  provide  graph  company  wUi  be  excused   from 

that  no  Indecent  or  profane  language  the  tranamUsIon  of  any  such  message." 

shall  be  used  over  its  line,  and  may  re-  Mr.  Gray  very  justly  dissents  in  ameas- 

fuse  to  serve  a  subscriber  who  uses  such  ure,  from  this  view,  on  the  ground  that 
if  the  company's  agent  Is  aware  of  the 
real   character  of   the   message,    it    Is 

_},  J7  Alb.  L.  J.   163.'    In  this  case  immaterial  that  he  did  not   derive   his 

the  subscriber,  being  annoyed  because  knowledge  from  the  message  Itself   He 

unable  to  get  the  number  he  wished  to  liolds  that  evidence  of  the  real  character 

call  up,  said:  "If  you  don't  get  the  party  of  the  message  should  have  been  ad - 

I  want,  you  can  shut  up  your  damned  mitted.   In  Gray  v.  Western  Union  Tel. 

old  telephone."     One  judge  dissented  Co.,  87  Gb.  350;   35  Atn.  &  Eng.  Corp. 

from  a  decision  in  favor  of  Ihe  telephone  Cas.  jo,  the  court,  by  Bleckley,  C.  J., 

company  on   the  ground  that  "damn"  speaking  of  this  case,  said  :  "  It  seems 

was  not  profane  or  obscene.  See  Fran-  tous  that  this  decision  is  correct.     .    .    . 

CHisEs,  vol.  8,  p.  613.  When  a  dispatch  is  ambiguous,  the  law 

3.  In  Western  Union  Tel.  Co.  f.  Fer-  would  give  the  benefit  of  the  ambiguity 
guson,  57  Ind.  491;,  this  message  was  to  the  company  dealing  with  it,  either 
offered  for  transmission  to  a  neighbor-  civilly  or  criminally,  ^r  transmitting 
ing  town  :  "Send  me  four  girls  on  first  the  dispatch,  and  hence  It  would  be 
train  to  tend  fair."  The  company  re-  the  duty  of  the  company,  in  deciding 
fused  to  receive  it  on  the  ground  that  it  whether  to  transmit  or  not,  to  give  the 
was  indecent,  as  the  "  four  girls,"  it  had  benefit  of  the  doubt  to  the  sender." 
reason  to  believe,  referred  to  prostitutes.  S.  KMikgei  Balatlng  to  Ounblliu: 
The  plaintiff's  action  was  sustained,  evi-  TrBiLsaotlon*,— "  Of  course  a  telegraph 
dence  to  prove  that  the  message  was,  in  company,  in  assuming  to  refuse  to  send 
fact,  Immoral  in  its  purposes,  being  held  a  message  because  it  Es  Illegal  or  im- 
Inftdmissible.  The  court,  bj'  Hawk,  }.,  moral,  acts  upon  its  peril.  If  it  is  mis- 
said  :  "  We  know  of  no  provision  of  law  taken,  or  has  misjudged  the  tenor  or 
which  would  authorize  the  appellant  purpose  oC  the  message.  It  will  be  held 
or  any  of  Its  agents  to  inquire  into  or  responsible  to  the  injured  party  for  any 
Impugn  the  motives  of  anyone  who  damage  sustained."  Smith  v.  Western 
might  desire  to  transmit  a  message.  Union  Tel.  Co.,  84  Ky.  664;  16  Am,  & 
couched  in  decent  language,  over  the  Eng.  Corp.  Cas,  331 ;  Gray  on  Tele- 
a(^1lant'«  tel^raph  lines.     If  the  me«-  graphs,  f  i  j. 
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aid  to  promote  any  such  illegal  device.*  And  in  extension  of 
this  principle,  the  better  rule  seems  to  be,  that  where  the  message 
relates  to  a  gambling  or  similar  illegal  transaction,  neither  the 
sender  nor  receiver  can  maintain  an  action  for  damages  on  the 
ground  that  the  company  refused  to  transmit  the  message.*  If, 
while  attempting  to  transmit  such  a  message,  the  company  failed 
to  exercise  proper  care,  whereby  an  erroneous  message  was  sent, 
the  sender  may  recover  the  price  paid  for  transmission,*  but 
neither  he  nor  the  receiver  can  invoke  the  illegal  contract  or  the 
gain  or  loss  resulting  from  it  to  measure  the  damages  sustained 
by  him  in  consequence  of  an  erroneous  transmission* 

1.  Smith  c>.  Western  Union  Tel.  Co^  for     buying   the    extra    one    hundred 

84  Ky .  664 ;  16  Am.  &  Eng.  Corp.  Cas,  bales.     The  recovery  was  allowed,  the 

331  ;  Bryant  f.  Western  Union  Tel. Co.,  court   holding   that  although  specula- 

17  Fed.  Rep.  Saj.  tlon  In  cotton  futures  was  illegal,  itiH 

9.  The  principle  Is  the  saine  here  as  the    sender,  having   sustained   damage 

In  the  case  of  the  "  bucket  shops ; "   the  from  the  erroneous  transmission,  in  that 

courts  will  not  compel   the   telegraph  he  was  compelled   to  pay  the  expenses 

company  to  assist  in  the  promotion  or  incurred  by  his   agent,  who  had   acted 

a  transaction  so  opposed  to  public  pal-  on  the  erroneous  message,  he  was  en- 

icv.     See  Cothran   v.  Western   Union  titled  to  recover  of  the  company   th« 

Tel.  Co.,  83   Ga.  2;;   15  Am.   &   £ng.  amount  of  his  actual  damage  which  re- 

Corp.   Cas.   533;    Bryant   v.   Western  suited   as  a  proximate  consequence  of 

Union  Tel.  Co.,  17  Fed.  Rep.  82^.  the  com  pan  vs  negligence. 

S.  Cothran  v.   Western    Union   Tel.         But  in  a  later  case  in  the  same  jurU- 

Co.,  8308.25;  15   Am.  &   En^,  Corp.  diction,  a  different  view  is  taken,  and  the 

Cas.    ^33;  Gray  f.  Western  Union  Tel.  foregoing  case  to  some  extent  overruled. 

Co.,  87  Ga.  3^0;  35  Am.  U    Eng,  Corp.  See   Cothran  v.  Western    Union  TeL 

Cas.  47.     According  to  these  cases,  (he  Co.,  S3  Ga.  15;  15  Am.  &   Eng.  Corp. 

contract  of  transmission  U  valid,  having  Cas.  533.    The  dispatch  fn  this  Utter 

been   voluntarily   entered   into   by  the  case,   from   which  the  company  n^H- 

company  ;  but  Ihe  court  will  not  allow  gently  omitted  a  word  in  transmission, 

as  damages  for  the  breach  of  such  con-  was  concededly.  one  relating  to  dealing 

tract,  any  injury  sustained  in  relation  to  In  "futures."     The  holding   is  stated  m 

the  illegal  gambling  contract  which  was  the  opinion  of  the  court,  by  Bleckley,  C. 

the  subject  of  the  message.  J.:  ''The  plainliffH  claimed   their  liilt 

4.  InWesternUnionTel.Co.T'.Blanch-  damages,  and   sought  to   measure  Ihe 

ard,  68  Ga.  299;  45  Am,  Rep.   480,  this  flame  by  the  market  changes ;   thus  re- 

mensage  was  offered   for  transmission:  sorting  to  the  fluctuations   In  'futures' 

"  W.  S  Co, :   Cover  two  hundred  Sep-  in   order   to   arrive   at   the  amount  of 

tember,  one  hundred  August,  B."    The  their  recovery.    We  think  this  standard 

company   improperly    transmitted  the  cannot  be  invoked,  for  the  reason   that 

message  so  that  as  delivered  to  the  ad-  contracts  relating  to  'futures'  are  il- 

dressee  it  read  :     "  Cover  two  hundred  legal  and  we  cannot  see  how  an  IHegal 

September,  two  hundred  August."  The  contract  can  be  called  in  to  measure 

meaning  of  the  dispatch  was  an  order  the  damages  sustained  by  reason  of  the 

by  the  sender  to  his  New  York  broker  breach  of  a  legal  contract.     It  is  true 

to  sell  two  hundred  bales  of  cotton  to  that,  according  to  Western  Union  Tel. 

be    delivered   in    September,   and   one  Co.  t?.  Blanchard,  68  Ga.  199;  45  Am. 

hundred  to  be  delivered  in  August.     In  Rep.  4&0,  a  recovery  (n  this  case  might 

August,  cotton   had   advanced   so  that  be  had.     But  that  decision  was  made  at 

the  sender,  in  complying  with  his  con-  a  time  when  contract*  between  brokers 

tract,   incurred  a  loss   of  one   hundred  and  their   principals   were    considered 

and  fifty  dollars  more  than  he  would  obligatory,  notwithstanding  the  vidat- 

have  suffered   had   only   one   hundred  ing  element  of  speculation  in' futures'; 

bales  been  sold,  as  his  message  ordered,  but  since  the   case  of  National  Bank  v. 

He  brought  an  action  against  the  com-  Cunningham,  75  Ga.  366,  the  principle 

pany  to  recover  this  amount,  together  of  the  former  case  has  stood  virtually 

with  twenty-five  dollars  paid  hisbroker  overruled." 
814 
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It  seems,  however,  that  where  the  action  against  the  company 
is  to  recover  the  statutory  penalty,  the  company  cannot  defend 
on  the  ground  that  the  message,  which  it  was  neghgent  in  trans- 
mitting, related  to  a  gambling  transaction.*  As  to  what  are  illegal 
or  gambling  transactions,  within  the  meaning  of  the  rules  just 
stated,  reference  must  be  had  to  a  previous  article.  The  cases 
decided  have  generally  been  in  connection  with  the  buying  and 
selling  of  "  futures,"  or  with  the  gambling  device  known  com- 
monly as  a  "bucket  shop,"* 

7.  Sunday  Keiaa^M — (See  also  SUNDAY,  vol.  24,  p.  528  et  seq). — 
The  telegraph  company  has  a  right  to  make  reasonable  regula* 
tions  as  to  office  hours  and  this  embraces  the  right  to  close  its 
offices  on  Sunday,  except  where  the  character  of  the  locality  of 
the  office  would  necessitate  a  different  rule.'  The  agent  or 
operator,  however,  may  undertake  to  transmit  a  message  at  any 
hour  on  Sunday,  but  in  assuming  such  an  undertaking  he  does  so 
conditionally,  and  the  company  does  not  become  liable  for  his 
failure  to  transmit  promptly,  when  it  appears  that  transmission 
was  impossible,  owing  to  the  fact  that  the  office  at  the  point  of 
destination  was  closed.  The  agent  is  not  obliged  to  know  the 
office  hours  at  other  stations,*  and  in  accepting  a  message  for 
transmission,  there  is  always  an  implied  condition  that  the  office 

The  "future"  contract  being  ill^^al  tion  mentioned.  Further  on  it  is  said: 
and  void,  the  sender  of  the  message  "  DoubtteEs  it  ib  true  that  a  telegraph 
who  H  a  party  to  it  Is  not  bound  to  ful-  company  is  not  bound,  even  when  it 
fil  it,  and  ir  he  does  so  voluntarily  and  contracts  to  do  so,  to  furnish  '  bucket 
thereby  auffers  injury,  he  cannot  sec  up  shops'  with  reports  of  the  market 
such  injury  as  damage  resulting  from  prices  of  stock  and  provisions,  nor  to 
the  company's  negligence  in  transmit-  allow  'tickerB'  for  the  purpose  to  re- 
ting  the  telegram,  Melchert  v.  Ameri-  main  in  the  offices  of  these  immoral  es- 
can  Union  Tel.  Co.,   ii   Fed.  Rep.  194.  tabllshments.     But  were  the  supplying 

I.  In  Action!  for  Statntorr  FenAlty. —  of  market  reports  and  '  tickers '  to  all 
Under  the  Georgia  statute  which  re-  applicants,  '  with  impartiality  and  good 
quired  that  telegraph  companies  should  faith'  enjoined  by  statute,  a  different 
receive  all  dispatches,  either  from  other  question  might  arise."  Gray  v.  West- 
lines  or  from  individuals,  and  "  shall  ern  Union  Tel,  Co.,  87  Ga,  350;  35  Am. 
transmit  the  same  wilh  Impartiallly  &  Eng,  Corp.  Gas,  47;  Western  Union 
and  good  faith,  and  with  due  diligence  Tel,  Co.  v.  Ferguson,  57  Ind.  49^. 
under  penalty  of,"  etc.,  the  court  holds  3.  WliatATa"ClamblliiKTraiiaaotloDs.'' 
that  the  telegraph  company  is  denied  — See  Gamblinc;  Contracts,  vol.8, 
any  power  of  selection  or  discrimina-  p.  991  el  seg.;  Illegal  Contracts, 
tion.  "A  dispatch  cannot  be  rejected  vol.  9.  p.  879  el  seq.  See  aUo  cases 
on  account  of  its  subject-matter,  unless  cited  in  previous  notes  of  this  section. 
b)^  sending  it,  the  company  would  or  Sawyer  ti.  Taggart,  [4  Bush  (Ky.)  717 ; 
might  subject  itself  or  its  servants  either  Pickering  v.  Chase,  79  111,  31S;  Barnard 
to  indictment  or  civil  action.  This  Is  a  i^.  Backhaus,  52  Wis,  593;  MelcheH  v. 
rational  test  and  one  that  may  fairly  be  American    Union    Tel.    Co.,    11    Fed. 

fireaumed   to  coincide  with   legislative  Rep.  194. 
ntetitlon.     ,     .     .     Now,  in  this  sUte,         a.  See  iufra.  this  Utie,  Re^lalious 

It  i«  neither  a  crime  nor  a  tort  to  epecu-  as  lo  Office  Hours;  Brown  v.  Western 

late  in  futures.     It  is  gross  immorality,  Union  Tel.  Co.   (Utah,  1SS9),  II   Pac. 

and  conflicts  with  public  poiicy ;  hut  ft  Rep.  988. 

is  not  Indictable  nor  actionable."    The        4.  Given  v.  Western  Union  Tel.  Co., 

court  then  goes  on  to  say  that  the  com-  34  Fed.  Rep.  119;  S  Am.  &  Eng.  Corp. 

pany  may  refuse  to  send   an  indecent  Cas.  107 ;  sufra,  this  title,  Regmlatiens 

message  because  it  Is  within  the  excep-  as  to  Office  Hours. 
815 
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at  the  receiving  station  is  open.*  Ordinarily,  contracts  entered 
into  on  Sunday  or  to  be  performed  on  that  day  are  void ;  *  therefore 
a  contract  of  sending,  made  with  the  telegraph  company  on  Sun- 
day, is  void  and  no  action  can  be  based  upon  it.'  But  there  is 
always  an  exception  in  favor  of  messages  which  are  a  matter  of 
necessity  or  charity,  and  if  the  party  complaining  can  show  that 
his  message  is  of  this  character,  he  may  recover  for  a  negligent 
failure  or  delay  in  sending  it,  though  the  contract  was  made  on 
Sunday.*  The  difficulty  is  to  determine  when  the  message  is  of 
such  a  character.  If  it  is  to  relieve  the  sick  or  sufTering,  to  pre- 
vent great  or  irreparable  injury  to  life  or  property,  or  if  it  is 
intended  to  secure  the  presence  of  relatives  at  the  funeral  of  their 
kinsman,  or  is  intended  for  any  similar  purpose,  it  may  be  re- 
garded as  one  of  necessity  or  charity.  But  each  case  must  be 
governed  by  its  own  peculiar  facts.' 

1.  ThompBon  *.  Weslern  Union  Tel.  necessity  may  grow  out  of,  or  indeed  be 

Co.,  33  Mo.  App.  191  (penalty  held  not  Incident  to,  a  particular  trade  or  caliing, 

to  be  Incuired  although  operator  falsely  and  ye\.  be  a  case  of  necessity   within 

inforined  sender  as  to  his  ability  to  get  the   meaning   of  the   rule."     Flagg  i-. 

the  message  through];  Western  Union  Millbury,  4  Cush.  (Mass.)  343;  Doyle 

Tel.  Co.  f.  Harding,  103  Ind.  505;   10  &.  Lynn,  etc.,  R.  Co^uS  Mass.  195;  19 

Am.  &  Eng.  Corp.  Cas.  61;.  Am.  Rep.  431. 

3.  See  Sunday,  vol.  34,  p.  5i8,where  Tslovnuna  of  ITMaHltr. — A  message 
the  subject  of  Sunday  contracts  Is  «■  addressed  to  a  physician,  notifying  hiin 
amined  at  length;  Butler  v.  Lee,  11  of  the  illness  of  the  sender's  daughter, 
Ala.  885;  46  Am.  Dec.  330;  Woodman  and  requesting  him  to  come  at  once, 
■V.  Hubbard,  ij  N.  H.  67;  7  Am.  Dec.  suRicicntly  shows  the  necessity  of  its 
310;  Brimhall  v.  Van  Campen,  8  Minn,  being  sent  at  once.  A  contract  for  its 
I ;  83  Am.  Dec.  118.  tranEmission  is  valid,  though  made  on 

S.  Rogers  v.  Weaterti  Union  Tel.  Sunday.  Western  Union  Tel.  Co.  11. 
Co.,  78  Ind.  169;  41  Am.  Rep.  558;  GriIGn,  i  Ind.  App.  46;  Brown  v.  West- 
Western  Union  Tel,  Co.  f.  Yopat,  ii3  ern  Union  Tel.  Co.  (Utah,  1889),  at 
Ind.  348;  35  Am.  &  Eng.   Corp.  Cas.  Fac.  Rep.qSS. 

5i().    See  also  Thompson  on  Electricity,  A  message  to  a  person  notifying  him 

§  166  ei  seq.  of  the  death  of  hjs  father,  and  request- 

4.  It  has  never  been  questioned  that  in?  his  attendance  at  the  funeral,  in- 
where  matters  of  necessity  or  charity  verves  such  a  tnoral  necessity,  that  a 
are  concerned,  the  law  makes  no  dis-  contract  for  its  transmission  may  be 
tinction  between  Sunday  and  the  other  valid,  though  made  on  Sunday.  West- 
days  of  the  week;  they  are  all  regarded  em  Union  Tel.  Co.  r.  Wilson, 93  Ala.31. 
alike bothasregards  the  validityofcon-  A  husband  absent  from  home,  sent 
tracts  and  the  right  to  engage  in  work  to  his  wife  a  message  by  telegraph,  ei- 
or  labor.  Sunday,  vol.  14,  p.  518;  plaining  his  protracted  absence,  and  an- 
Troewert  ti.  Decker,   51    Wis.   46;   37  nouncing   the   time  of  his   return.     " 

"  "     "■        -  "     ■  r,  67  


Rep.  SoS;  Edgerton  v.  State,  67  was   held   that  the  sending  of  such  a 

ina.  588;   33  Am.   Rep.  no;  Pate   v.  message  involved  a  moral  necessity,  and 

Wright,  30  Ind.  476;  ^j  Am.  Dec.  705.  the  contract  was  therefore  valid";  nor 

S.  In   this    connection,   consult    the  was  such  contract  rendered   Illegal  by 

article  on  Sunday,  vol.  34, p.  ^iS,  where  the  fact  that  the  sender  might  aa  well 

numerous  instances  of  what  have  been  have  sent  It  on  the  preceding  Saturday, 

held  works  or  contracts  of  necessity  are  but  failed  to  do  so  through  inadvertence, 

set  out.     In   McGatrlck   v.   Wason,  4  Burnett  v.  Western  Union  Tel.  Co^  39 

Ohio  St.  566,  tlie  court  observes:  "Nor  Mo.  App.  599. 

win  it  do  to  limit  the  word  '  necessity  '  to  So  also   a   message   reading  "Bettie 

those  cases  of  danger  to  life,  health  or  and  baby  dead.     Come  to  C.  to-night 

property  which  are  beyond  human  fore-  to  my  help.    Tell  her  mother,"  sent  by 

Bight  or  control.     On  Che  contrary,  the  a  person  whose  wife  and  child  had  just 
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The  principle  is  well  settled  that  where  a  passenger  is  injured 
thrsugh  the  negligence  of  a  common  carrier,  the  fact  that  the 
injury  was  done  on  Sunday  or  that  the  contract  of  carriage  was 
made  on  Sunday  is  no  defense  to  an  action  for  damages  sustained 
from  the  injury,'  From  analogy  to  this  principle  it  would  seem 
that,  in  those  Jarisdictions  where  the  addressee's  right  of  action  is 
regarded  as  resting  in  tort  and  not  as  arising  out  of  the  contract 
of  sending,  the  fact  that  the  message  was  sent  on  Sunday  would 
be  no  defense.  The  company  may  refuse  to  accept  on  Sunday 
any  message  not  of  necessity  or  charity  ;  but  having  accepted  it 
for  transmission,  it  cannot  escape  liability  for  the  injury  to  the 
addressee  by  setting  up  the  invalidity  of  the  contract.*  And 
where  a  message  offered  for  transmission  on  Sunday  is  retained 
by  the  company  until  the  following  Monday,  such  retention  con- 
stitutes a  ratification  of  the  contract  of  sending,  and  renders  the 

died,  Hiking  his  Tather  lo  come  to  hU  as-  the  companj  could  not  urge  that  the 

Bistance,  Is  one  ai  necesBitj',  and  shows  meKsage  did  not  exhibit  on  lU  face  the 

such  necessity'  on  its  face,  and  the  tele-  necessity'. 

graph  company  must  respond  In  dam-  1.  See  Sunday,  vol.  34,  p.  528,  and 

ages   Tor  a  failure  to  send  it,  although  numerous  cases  cited. 

the   contract  of  sending  was  made  on  3.  See  in/ra,  this  title,  Character  oj 

Sunday.    Gulf,  etc.,  R,  Co.  v.  Levy,  59  the  AcUom. 

Tex. 543;  13  Am.&  Eng.  R.  Cas.96;  It  may  admit  of  question  whether  the 

46  Am.  Rep.  178..  sender's  tight  of  action  should  not  be 

But   a  message:   "  Come   up  in   the  governed  by  the  same  principle.     The 

morning,  bring  all,"  does  not  indicate  contract  made  with  a  telegraph  com- 

any   matter   of  necessity,   and   having  pany   is  not  unlike   that   made  with  a 

reierence  to  nothing  more  than  a  social  carrier  of  passengers;  it  creates  a  duty 

visit,  a  contract  for  its  transmission  is  on  the  part  of  such  carrier,  a  failure  to 

void    if   made  on  Sunday,     Rogers  v.  properly   discharge  which,   is   a    torL 

Western  Union  Tel.  Co.,  78  Ind.  169;  The  doctrine  is  stated  by  Slajton,  A.  J., 

41   Am.  Rep.  558  (action  by  sender  to  lnGulf,etc.,  R.  Co.  r.  Levy,  s9Te«.  548; 

recover  statutory  penalty).  13  Am.&  Eng.  R.  Gas.  96;  46  Am. Rep. 

In  Western  Union  Tel.  Co.  v.  Yopat  378:  "  Telegraph  companies  exercise  a 

(Ind.  18S7),  II  N.  E.  Rep.  16;  3i   Am.  public     employment,    which     imposes 

&  Eng.  Cforp.  Cae.  89;  118  Ind.  348;  1$  upon  them  duties  to  the  public,  which 

Am.  £  Eng.  Corp.  Cas.  510,  it  appeared  give  to  every  person  the  right  to  have 

that  the  sender,the  ptaintifFin  thecase,  their   services  in   the   transmission  of 

was  a  stenographer,  who  had  been  en-  proper    messages,    upon    payment    of 

gaged  to  make  s  report  of  a  certain  trial  the   requisite   consideration;    and   thb 

and  lo  rurnish  notes  of  the  evidence  Cor  public  duty  creates  an  obligation  hon- 

a  bill  of  exceptions.    The  time  for  filing  cstly   and   faithfully   to    perform   that 

such  bill  was  limited,  and  plaintilT,  after  duty  whenever  it  is  fixed  in  a  given  case. 

working  assiduously,  finished   the   re-  The  purpose  of  a  contract,  express  or 

port  on  the  iSlh,  Iwo  days  before  the  implied,  in  reference  to  anything  failing 

expiration  ot  the  time   limited.     ]t  was  within  the  line  of  that  duty,  is  to  make 

necessary  that  the  attorney  managing  it  obligatory  in  the  given  case,  rather 

the  case  should  at  once  be  informed,  so  than  to  create  the  duty  or  to  lii  the 

that  he  might  secure   the  signature  of  measure  of  damages  in  the  case  of  non- 

the  judge  before  the  term  expired.     He  performance.     Such  duties  do  not  stand 

therefore  sent  to  the  attorney  this  mes-  solely   upon    special   contract,   as    do 

•age,"  Bring  forty  dollars  if  you  want  duties  which  arise  between  individuals, 

record,"  offering  it  for  transmission  on  who  owe  no  duty  lo  each  other  nor  to 

Sunday.    The   court   allowed  plaintiff  the   public  in  reference  to  the   subject 

to  recover,  holding  that   the   message  matter  of  the  contract."     See  Cooley 

related   to  a   matter  of  necessltv,  and  on  Torts,  p.  01 ;  Courtenay  r.  Earle,  10 

there  being  a  complete  failure  to  send,  C.  B.  S3;  70  E.  C.  L.  83;  New  Orleans, 
35  C.  of  L.— 53                            817 
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company  liable  for  a  complete  failure  to  send.'  In  order  to  make 
it  the  duty  of  the  company  to  send  the  message  on  Sunday,  it 
should  bear  on  its  face  evidence  that  it  relates  to  a  matter  of 
necessity  or  charity,  or  the  company  should  be  otherwise  in- 
formed of  the  fact." 

8.  Interat&te  HeMsgei. — The  fact  that  the  initial  and  terminal 
points  of  a  message  sent  by  telegraph  are  not  in  the  same  state, 
is  not  material  in  an  action  against  the  company  to  recover 
damages  for  a  breach  of  its  common-law  duty  to  use  proper  care 
to  secure  a  correct  and  prompt  transmission  and  delivery,  since 
such  fact  can  have  no  effect  upon  the  right  of  recovery  of  either 
the  sender  or  receiver.*  The  cases  are  numerous  in  which  the  send- 
er has  been  allowed  to  recover  damages,  although  the  message  was 
sent  to  another  state  and  the  breach  of  duty  occurred  in  such 
state.*  The  same  is  true  of  actions  by  the  person  to  whom  a 
message  has  been  addressed.*  And  it  seems  that  the  fact  that  a 
state  statute  exists,  declaratory  of  the  common-law  duty  of  the 
company,  and  providing  further  that  the  company  shall  not  by 
contract  limit  its  liabihty  for  the  consequences  of  its  negligence, 
does  not  create  a  different  case  or  necessitate  a  different  rule  of 
law.' 

But  a  state  cannot  extend  its  penal  laws  beyond  its  own 
boundaries,  and  an  action  cannot  therefore  be  maintained  to 
recover  the  statutory  penalty  where  the  breach  of'duty  relied  on 
as  the  basis  of  the  action  occurred  in  another  state.'     This,  how- 

etc.R.Co,  i'.Hurst,36  Mire.  66s;74  Rejnolda,  77   Va.  173;  5  Am.  &   Eng. 

Am.  Dec.  785;  Houston,  etc.,  R.  Co.  c,  Corp.   Cb».    183;    46   Am.     Rep.   715; 

Shirley,  S4  Tex.  148;  GrKham  ti.  Roder,  Daughtery  t'.  American  Union  Tel.  Co., 

5  Tei.  149;  Nkgligkncb,  vol.  16,  p.  75  Ala.  i& ;  s  Am.  &  Eng.  Corp.  C as. 
434.  But  this  reaGoning  cannot  be  303;  51  Am.  Rep.  435;  Western  Union 
made  to  apply  to  an  action  Tor  the  Tel.  Co.  v.  Richman  (Pa.  18S7),  8  Atl. 
statutory  penally.  Rogers  w.  Western  Rep.  171 ;  i6  Am.  &  Eng.  Corp.  Cas, 
Union  "Tel.  Co.,  78  Ind.  169;  41  Am.  363;  Smith  ».  Western  Union  Tel.  Co, 
Rep.  560.  83  Ky.  104;  8   Am.  &  Eng.  Corp.  Cas. 

1.  Western  Union  Tel.  Co. tf.  Yopst  \y,  4  Am.  St.  Rep,  136.  In  none  of 
(Ind.  1887),  II  N.  E.  Rep.  16;  21  Am.    Hiese   cases  nor  in  any  others  was  any 

6  Eng.   Corp.  Cas.  88.  question  made  on  the  ground  that  the 

3.  Western  Union  Tel.  Co.  v.  Yopst  message  was  between  points  in  different 
(Ind.  1887},  It   N.  £.  Rep.  16:   31  Am.     states. 

& -Eng.  Corp.  Cas.  88;  118  Ind.  248;  6.  Young  r.  Western  Union  Tel.  Co., 
35  Am.  &  Eng.  Corp.  Caa.  519.  See  107  N.  Car.  370 ;  35  Am.  &  Eng.  Corp. 
also  other  cases  cited  in  this  eection.  Cas.  60;  32  Am.  St.  Rep.  883;  Wadi- 
But  a  mere  retention  of  the  price  of  worth  v.  Western  Union  Tel.  Co..  86 
tranamission  does  not  amount  to  a  rati-  Tenn.  695;  21  Am,  &  Eng.  Corp.  Cas. 
fication  of  the  contract,  Rogers  v.  161 ;  6  Am.  St,  Rep.  864,  Com/arf  Car- 
Western  Union  Tel.  Co.,  78  Ind.  169;  nahan  7'.  Western  Union  Tel,  Co.  " 
41  Am,  Rep.  j5o,  r_j__f.     ^...    n    .    — 

S.  Kemp    V.    Western     Union    Tel, 
Co,,   38    Neb.    661 !   30   Am.   &   Eng. 

Corp,  Cas.  6[i;   ciling   Oppenheimer  607; 

V.   Western   Union    "1^1.    Co.    (U.    S.  Union  TeT.  Co.'  [U.  S.  Cir.  Ct.,   Neb. 

Cir,  Ct„  Neb,  1890);  3  Thompson  on  1890), 
Neg..  83B.  T.  Alexander  v.  Western  Union  Tel. 

4.  See  Western   Union  Tel.  Co.   v.  Co.,  66  Miss.  161 ;  14  Am.  St.  Rep.  556. 
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ever,  does  not  prevent  the  maintenance  of  an  action  for  the  pen- 
alty where  the  company's  breach  of  duty  occurred  within  the 
state,  although  it  was  in  relation  to  an  interstate  message.* 

Where  the  initial  and  terminal  points  are  in  the  same  state,  but 
in  the  course  of  transmission  the  message  is  sent  to  a  point  with- 
out the  state  and  thence  to  its  destination,  it  does  not  thereby 
come  within  the  term  interstate  transportation  and  become 
subject  to  the  rules  governing  interstate  messages.* 

9.  Forgred  or  Tn^olent  Kenagsi. — Where  a  telegraph  com- 
pany, by  its  agent,  receives  and  transmits  a  foiled  and  fraudulent 
message,  it  is  responsible  to  the  addressee  for  damages  sustained 
by  him  in  consequence  of  the  fraud,  if  it  can  be  made  to  appear 
that  the  company's  agent,  by  the  exercise  of  ordinary  care,  might 

The  legislature  of  Indiana   pasKd    a  The  MiiiUsifpi  statute   (Rev,  Stat. 

statute  declaring  the  duties  of  telegraph  18S9,  4  3735),   making   it   the  duty  of 

""mpanies  as  to  the  transmission  and  every  telegraph  company  to  provide  luf- 

'■ -"■J'  —  ^-1 —    --  J II- J  -  f..,.  .^  'acllitiea  ff  "  "■" "   -■-----'-    -■■  ■■-  - 


delivery  of  dlspatchei,  and  provided  a  ficient  facilities  for  the  dispatch  of  tlie 
penally  for  every  failure  to  perform  business  of  the  public,  to  receive  dis- 
such  cfuties.     The  state  courts  held  that    patches  from  and   for  other  telegraph 


the  message  was  sent  to  another  state,  and,  on  payment  or  tender  of  their  us- 

and  although   the  breach  of  duty  oc-  ual  charges  for  transmitting  dispatches, 

curred  in   such  other   state.     Western  to  transmit  the  same  promptly  and  with 

Union  Tel.  Co.   i>.  Hamilton,  50  Ind.  impartiality,  under  a  penalty  of  fioo  for 

181 ;  Western  Union  Tel.  Co.  v.  Pendle-  every  neglect  or   refusal  so  to  do,  does 

ton,  95  Ind.  12;   8   Am.  &  Eng.  Corp.  not  render  a  telegraph  company  liable 

Gas.  56;  48  Am.   Rep,  691 ;  supra,  this  for  negHgent  failure  to  deliver  a  mes- 

title.    Stale   Regulation   and    Control,  sage  to  a  person  in   another  state,  but 

where  this  latter  case  Is  set  out.     But  only  for  failure  to  receive  and  transmit 

the  Supreme  Court  of  the  United  Stales  it.    Connell  v.  Western  Union  Tel.  Co., 

reversed  these  decisions  on  the  ground  loS  Mo.   459;   39  Am.   &   Eng.  Corp. 

that  such  a  penal  statute  could  not  be  Cas.  594. 

extended  to  cases  where  the  breach  of        1.  TtiuBwherethecompany  fails tode- 

duty  occurred   without  the  state;   that  liver  a  telegram,  the  penalty  tnay  be  re- 

the  Indiana  statute  could   not  control  covered,  although  Che  message  was  sent 

the  conduct  of   the  companv  In  Jotva.  from  a  point  without  the  slate.  Western 

The  later  Indiana  statute   (Rev,  Stat.  Union  Tel.   Co.  v.  James,  90  Ga.   154. 

/«<ft(i«(i,  1881,^4176),  is  held  not  to  ap-  So  where  there  is  a  refusal  or  failure  to 

ply  to  messages  sent  from  another  slate  transmit,  the   sender   may  enforce   the 

to   a   person    In    Indiana,     Rogers   v.  penalty,  although  the  point  of  destlna- 

Western  Union  Tel.  Co..  im  Ind.  395 ;  tion  of  the  message  is  in  another  state. 

17  Am.  St.  Rep.  373;   WesternUnlon  Connell   i'.  Western    Union   Tel.   Co., 

Tel.  Co.  I!.  Reed,96Ind.  195;  Carnahan  108   Mo.  459;  39  Am.  &   Eng.  Corp. 

V.  Western  Union  Tel.  Co.,  89  Ind.  536;  Cas.   i;94. 

46  Am.  Rep.  175.  In  this  last  case  the  S.  Tbftt  Ii  an  Iiit«T«t«t«  Hwaaca.— 
courtssid;  "  Unless  we  adopt  the  view  The  point  has  never  been  directly  do- 
that  the  statute  only  applies  to  contracts  elded,  but  it  seems  that  the  rule  of  the 
-  made  in  this  state,  we  shall  be  involved  teit  follows  by  analogy  from  that  laid 
in  endless  difficulty.  Any  other  rule  down  in  Campbell  u.Chicago,  etc.,  R. 
would  make  the  telegraph  company  Co.  (Iowa,  1891),  53  N.  W.  Rep.  351, 
amenable  to  different  punishments  for  where  it  is  held  that  "  the  continuoua 
the  same  wrong,  for  it  is  quite  clear  transportation  of  freight  from  one  point 
that  if  the  wrong  Is  punishable  by  the  in  the  state  loanother  point  In  thesame 
laws  of  the  place  where  contract  is  state,  does  not  come  within  Inler- 
made,  it  would  be  no  answer  to  a  pros-  state  transportation  merely' because  it 
ecution  there  to  plead  a  judgment  ren-  passes  through  part  of  another  state  on 
dered  in  another  forum  under  a  differ-  itsroute."  See  also  Interstate  Com- 
ent  law,"  mercb,  vol.  11,  p.  559, 
819 
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have  detected  and  prevented  such  fraud.'  And  if  the  circum- 
stances attending  the  request  to  transmit  the  message  are 
such  as  would  give  the  agent  reasonable  cause  to  suspect  the 
fraud,  his  negligence  in  failing  to  prevent  it  wi!l  be  conclusively 
presumed.*  It  was  held  in  one  case  that  where  an  impostor  re- 
quests money  to  be  sent  by  telegraph,  the  company  is  not  liable 
for  a  bona  fide  payment  to  him,  it  appearing  that  there  was 
nothing  connected  with  the  transaction  to  create  suspicion.^ 

The  liability  of  the  company  for  damages  caused  by  the  send- 
ing of  forged  messages  extends  to  cases  where  the  operator  him- 
self  is  the  author  of  the  forged  dispatch.*  It  extends  also  to 
cases  where  the  authorized  agent  of  the  company  employs,  witb- 

1.  Slrause   v.   Western    Union   Tel.  gram    at  Titusville   for    iTansinisEJon; 

Co..  8   Biss.   (U.   S.)   104;    Elwood  v.  that  the  operator  knew   McC.  by  that 

Weitern  Union  Tel.  Co.,  45  N.  Y.  549;  name;  and  that  he  showed  no  authoritv 

6  Am.  Rep.  140;   Thompson  on  Elec-  from  tiie  cashier  when   he  offered  the 

tricity,    J    146.     Comfare    Dickson  v.  message  Tor transmiBsion.     It  was  held 

Renter's  Tel.Co,  i  C.  P.  Div.6l;o^'rf  that    the   company'  was   liable   to  the 

3  C.  P.  Div.  I.  plaintiffs  Tor  the  loss  sustained  by  I  hem, 

The  negligence  must  be  shown  to  be  since   the  operator  had  been  guilt/  of 

proximate  cause  of  the  injury.    Thus,  negligence  in  not  detecting  so  palpabk 

in  Lowery  v.  Western  Union  Tel.  Co.,  a  fraud. 

60  N,  Y.  198;  19  Am.  Rep.  154,  it  ap-  S.  Western  Union  Tel.  Co.  c.  Mejer, 

peared  that  B.  sent  a  message  b^  tele-  61  Ala.  158;  31  Am.  Rep.  I.    In  this  case 

graph   to  the  plaintiff,   asking  for  iive  an    impostor   in  Cincinnati  sent  a  dis- 

hundred  dollars.     B3-  mistake  the  mes-  patch  in  B's  name  to  C  at  Selina,  re- 

aage  was  transmitted  as  asking  for  five  questing  C  to  send  a  telegraphic  mone}^ 

thousand    Jollars.      The    money     was  order  lo  him  (B).     C  complied  and  sent 

sent  and  B.,  overcome  by  cupidity,  ab-  the  money  order,  taking  from  the  com- 

Bconded  with  it.     It  was  held  that  the  pany  this  receipt  :  "Received   from  C 

company  was  not  liable,  since  the  in-  forty  dollars  to  be  paid  to  B  at  Cincln- 

jury  did  not  result  as  a  proximate  con-  nati."     On  the  same  day  the  company 

sequence  of  its  negligence.     SeeNEGLl-  handed  over  the  money  to  the  impos- 

GENCE,  vol.  16,  p.  436.  tor  who  personated  B,  without  having 

a.  Elwood   V.  Western    Union   Tel.  him   identified.     In  an  action  by  C,it 

Co.,  45  N.  Y.  549;  6  Am.  Rep.  140.   In  was  held  that  the  company  could  not 

this  case  it  appeared  that  the  plaintiif,  be   held   liable,   as   there  was  nothing 

B.  &  Co.,  were  bankers,  doing  business  connected  with  the  transaction  toeicite 

atP.  in  Pennsylvania.    On  August  I2th  suspicion. 

they  received  this  telegram :  "  From  4.  In  McCord  ,i'.  Western  Union 
Erie,  Pa.  Dated  Aug.  Illh.  Forwarded  Tel.  Co.,  39  Minn.  181 ;  35  Am.  &  En|. 
from  Titusville,  la  M.  Received  Aug.  Corp.  Cas.  578;  11  Am.  St.  Rep.  636, 
mh.  To  P.  &Co.,  P.,  Pa. :— Keystone  the  local  agent  of  the  telegraph  corn- 
Bank  will  pay  the  checks  of  T.  F.  pany,  who  was  also  the  local  agent  for 
McC.,totheam'ount  of  twenty  thousand  an  express  company,  sent  a  dispatch  10 
dollars  (fao.ooo).   Keystone  Bank."  merchants   in   a   neighboring  city  re. 

The  plaintiffs  observed  that  name  of  questing   them   to   forward   money  to 

theofScerof  thebankhad  been  omitted,  their  correspondent  at  the  former  place 

and  a   second    message   was  then   re-  tolieused  inbuyinggrain;  heforgedtlie 

ceived  with  the  addition  of  the  words  name  of  the  agent  employed  by  the  ad* 

"J.  J.  Town.cashlerof  KeysloneBank."  dressees  to   purchase   wheat  for  them, 

hear  the  close  of  the  day,  McC.  per-  The  dispatch   was   duly  received,  and 

sented  himself  at  the  plaintiff's  banking  the  money  in  good  faith  forwarded  llT 

house  and  drew  ten  thousand    dollars  express;  but  the  local  agent  intercepted 

on  the  faith  of  the  telegram,  leaving  an  the  pacltage  and  converted  the  money. 

equal  sum  to  hit  credit.     It  appeared  It  was  held  that  the  telegraph  company 

that  the  telegram  was  fraudulent;  that  must  answer  to  the  addresseea  for  the 

McC.  Iiimself  had  presented   the  tele-  loss,  the  proximate  cause  thereof  hav- 
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out  authority,  a  sub^ent  to  receive  and  transmit  messages,  and 
such  sub-agent  forges  and  sends  a  message  whereby  he  obtains 
money.*  Where  the  dispatch  is  concerning  the  payment  of  a 
forged  draft,  the  fact  that  the  plaintiff,  the  addressee,  has  a 
remedy  ex  eontractu  against  a  solvent  indorser  is  no  bar  to  his 
action  ex  delicto  against  the  telegraph  company ;  nor  is  it  necessaiy 
in  such  a  case  to  sue  the  indorser  first.' 

10.  LibeloTu  HMsagH. — To  transmit  over  its  lines  to  an  addres- 
see, a  message  libelous  on  its  face,  is  a  publication  of  a  libel  for 
which  the  company  can  be  held  responsible,'  since  in  such  a  case 
not  only  the  addressee,  but  also  all  of  the  company's  agents 
through  whose  hands  the  dispatch  must  pass,  are  made  acquainted 
with  its  contents.* 

11.  Liability  Where  Hetsage  Fanes  Over  Connectiiiy  Linea. — Fol- 
lowing the  principle  of  law  governing  the  liability  of  common  car- 
riers of  goods,'  the  rule  is  adopted  that  a  telegraph  company 
which  has  received  a  message  for  transmission  beyond  its  own 
lines,  is  not,  in  the  absence  of  special  agreement,  liable  for  losses 

fng  been  the  willful  wrong  of  the  com-  him  was  at  the  time  acting  in  the  bugi- 

Eany'B  agent.  The  court,  b;r  Vander-  nesE  of  hli  principal  and  the  sub-agent 
uTgh,  J.,  said:  "If  the  corporation  wag  Iransacling  such  bueineBs. 
fails  in  the  performance  of  its  A\Ay  (al  3.  In  laying  down  the  rule  stated  in 
to  sending  rneSBBges)  through  the  neg-  the  text,  Gresham,  J.,  Bald,  \iy  way  of 
lect  or  fraud  of  the  agent  whom  it  has  illustration  :  "  If  a  railroad  train  is 
delegated  to  pertorni  it,  the  master  is  wrecked  by  Ihecarelessnessofadrunken 
responsible.  It  was  the  business  of  the  engineer,  the  Injured  passengerE  have 
agent  to  send  dispatches  of  a  aimilar  two  remedies,  one  against  the  engineer 
character.  Such  acts  were  within  the  for  the  tort,  and  the  other  against  the 
scope  of  his  employment,  and  the  plain-  company  on  the  contract.  In  an  action 
tffT  could  not  know  the  circumstances  by  the  passenger  in  such  a  case  against 
ihat  made  the  particular  act  wrongful  the  engineer,  the  tatter  would  not  be  al- 
and unauthorized.  As  to  him,  there-  lowed  to  plead  against  all  but  nominal 
fore,  it  must  be  deemed  the  act  of  the  damages  Chat  the  passenger  had  a  retn- 
corporallon.  Booth  i'.  Farmers',  etc.,  edy  against  the  solvent  carrier."  Strause 
Bank,  50  N.  Y.  400."  Mc Cord  v.  West-  -a.  Western  Union  Tel.  Co.,  8  Biss.  (U. 
ern  Union  Tel.  Co.,  39  Minn.   181;  25  S.)  104, 

Am.  &  Eng.  Corp.  Cas.  581;  11  Am.  8.  Archambault  v.  Great  N.  W.  Tel. 

St.  Rep.  636.  Co.   (Quebec   Cl.    of    App.   i38S),    14 

1.  Forsery  by   Snb-sceat. — In   Bank  Quebec   L.   Rep,  8;  11  Montreal  Leg. 

of  California* T>.  Western   Union  Tel.  News  368.     In   this  case  the  dispatch 

Co.,  tfl  Cat.  iSo,  the  sub-agent  sent  a  was  sent  to  the   associated    press ;  the 

false  message  purporting  to  come  from  case  was  aggravated  by  the  tact  that  the 

the  cashier  of  a  bank,  directing  another  company  refused  to  disclose  the  name 

bank  to  pay  a  fictitious  person  a  sum  of  of  the  sender  of  the  message, 

money;  be  then  personated  the  fictitioui  i.  Whitfield  i'.  South  Eastern  R.  Co., 

person  and  obtained  the   money.     No  1  El.   B.  &   El.   iij;  96  E.   C.  L.    :i3; 

negligence  on  the  part  of  the  bank  was  Williamson  v.  Freer,  L.  R.  9C.P.  393; 

shown.     It  was  held  that  the  company  Libel   and  Slander,  vol,   13,  p.  370 

was   responsible   to   the   bank  for  the  et  aeq. 

amouDt  thus  obtained.     The  court  rea-  B.  See  Carriers   of  Goods,  vol.  3, 

■oned  that,  although  a  principal  it  not  pp.  856,  S59;   Railroads,  vol.  19,  p. 

bound  by  a  contract  made  in  his  name  919;  Tickets   and    Pares;  Reed   v. 

by  a  sub-agent  appointed  by  his  agent  U.  S.  Express  Co.,  48  N.  Y.  462;  8  Am. 

without  authority,  yet  he  is  responsible  Rep.  561;    Michigan   Cent.  R.  Co.  r- 
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caused  by  the  negligence  of  a  connecting  carrier ;  its  undertaking 
is  only  to  transmit  the  message  promptly  and  correctly  over  its  own 
line  to  the  connecting  line.*  The  fact  that  the  original  company 
usually  receives  in  advance  the  whole  price  for  transmission  does 
not  alter  the  rule.*  To  insure  protection  from  such  liability,  it  is 
generally  stipulated  in  the  contract  of  sending  that  the  company 
will  not  be  liable  for  errors  or  delays  occurring  beyond  its  lines, 
but  that  it  acts  merely  as  the  agent  of  the  sender  to  forward  the 
message  over  the  lines  of  other  companies.*  Such  a  stipulation 
is  reasonable  and  valid,  since  it  merely  secures  to  the  company 
that  immunity  which  the  law  itself  extends.*  In  several  of  the 
states,  however,  the  English  rule  as  to  the  liability  of  connecting 
carriers  is  recognized,  and  it  seems  that  the  courts  of  these  states 
will  be  inclined  to  apply  the  same  rule  to  telegraph  companies.^ 
Any  one  of  the  connecting  lines  may  be  held  liable  where  it  can 
be  shown  that  its  negligence  was  the  proximate  cause  of  the 
injury  resulting  from  error  or  delay.*     And  it  has  been  held  that 


1,  Western  Union  Tel.  Co.  v.  Carew, 
15  Mich.  535;  Baldwin  v.  U.  S.  Tel. 
do.,45  N.  V.  744;  6  Am.  Rep.  .65; 
revtriing  1  Lans.  (N.  Y.)  135 !  S4 
B«rb.  (N.  Y.)  505 ;  6  Abb.  Pr,  (N.  Y.) 
405 ;  Gulf,  etc.,  R.  Co.  V.  Baird,  75  Tdx. 
i4>\  Smith  v.  Western  Union  Tel. 
Co.,  84  Tex.  359;  39  Am.  &  Eng. 
Corp.  Cm.  539;  Graj  on  Telegraphs, 
4  58;  Scott  &  Jar.  on  Tel.,  4  »78; 
Thompson  on  Electricity,  %  a62.  Corn- 
tart  DC  Rutle  V.  New  York,  etc.,  Tel. 
Co.,  I  Daly  (N.  Y.)  547  (this  Is  practi- 
cally ovtrrulfdhy  the  Baldwin  cose)  ; 
Thurn  V.  Alta  Tel.  Co.,  15  Cal.  471 ; 
Stevenson  v.  Montreal  Tel.  Co.,  16  U. 
C.  CLB.  530. 

a.  Baldwin  v.  U.  S.  Tel.  Co.,  45  N. 
Y.  744 ;  6  Am.  Rep.  165 ;  revtrsing  54 
Barb.  (N.y.)  505;  Gray  on  Telegraphs, 
4  56.  Contra,  Western  Union  Tel.  Co. 
V.  Shumate  (Tex.  Civ.  App.  1893),  31 
S.  W.  Rep.  109. 

).  The  exact  language  of  the  stipula- 
tion now  used  Is  this  :  "And  this  com- 
pany Is  hereby  made  the  agent  of  the 
sender,  without  liability,  to  forward 
any  message  over  the  lines  of  any  other 
company  when  necessary  to  reach  its 
destination." 

<.  Western  Union  Tel.  Co.  v.  Ca- 
rew, 15  Mich.  SI5;  note  by  A.  C.  Free- 
man, Esq.,  in  71  Am.  Dec.  471;  Mc- 
Carn  i^.  International,  etc.,  R.  Co..  84 
Tex.  351. 

Although  such  a  stipulation  may  not 
state  where  the  company's  lines  end, 
the  sender  of  the  message  Is  neverthe- 
less put  upon  Inquiry  and  cannot  claim 


damages  for  errors  occnrring  on  an- 
other Hoc,  on  the  ground  that  he  was 
Ignorant  of  the  iact  that  defendant 
company's  line  did  not  extend  to  the 
point  of  destination  of  his  message. 
Western  Union  Tel.  Co.  v.  Carew,  le 
Mich.  j;i5. 

As  to  other  particular  regulations 
concerning  connecting  lines,  Bee  infra, 
this  title,  Stimulations  in  Contract  of 
Sending. 

B.  See  Carriers  of  Goods,  vol.  1, 
pp.  SJ9-861 ;  Railroads,  vol.  19,  p.  920, 
note  I ;  Atchison,  etc.,  R.  Co.  v.  Roach, 
■^t.  kan.  740;  37  Am.  &  Eng.  R.  Cas. 
57  Am.  Rep.  199;  Lawson's Contr. 


Rep.  587 ;  HcCormick  v. 
Hudson  River  R.  Co.,  4  E.  D.  Smith 
(N.  Y.)  181 ;  Smith  v.  Western  Union 
Tel.  Co.,  84  Tex.  359^  39  Am.  &  Eng. 
Corp.  Cos.  589;  tin  v.  Terre  Haute, 
etc.,  R.  Co.,  10  Mo,  App!  135 ;  Hutch- 
inson on  Carr.,  4  104. 

Where  two  ofseveral  connecting  lines 
are  both  negligent,  that  one  will  be  held 
responsible  whose  negligence  was  the 
proximate  cause  of  the  loss  complained 
of.  Thus,  in  t!ie  case  of  Western  Union 
Tel.  Co.  V.  Munford,  87  Tenn.  190;  10 


sage  to  be  sent  to  a  point  on  a  connect- 
ing tine.  In  the  course  of  transmission 
over  defendant's  line,  the  address  be- 
came changed  from  "  Sam.  T."  to  "  Wm. 
T."  The  agent  of  the  connecting  line 
at  the  point  of  destination  lielleved  the 
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in  a  suit  against  the  last  company,  the  burden  of  proof  lies  upon 
such  company  to  show  that  the  error  did  not  occur  on  its  line, 
since  it  lies  peculiarly  within  its  power  to  make  such  proof  by 
showing  that  the  message  delivered  by  it  to  the  addressee  was 
the  same  as  that  received  by  it  from  the  connecting  line.* 

The  fact  that  one  company  receives  messages  to  be  sent  over 
its  own  line  and  that  of  another  company,  is  of  itself  no  evidence 
of  a  partnership  arrangement  between  the  two  companies,  whereby 
each  company  becomes  liable  for  the  negligence  or  defaults  of 
the  other.*  A  company  may,  of  course,  enter  into  a  special  agree- 
ment with  the  sender  or  receiver  by  which  it  undertakes  to  insure 
the  correctness  of  all  messages  delivered  by  it ;  and  where  such  an 
agreement  exists,  the  negligence  of  a  connecting  line  constitutes 
no  defense.^  The  connecting  lines  are  all  bound  by  the  terms  of 
the  original  contract  of  sending,  where  the  parties  to  it  have  not 
exceeded  their  powers ;  and  it  would  seem  that  all  stipulations 
in  the  original  contract  limiting  the  liability  of  the  first  company 
would  inure  to  the  benefit  of  all  the  other  lines ;  though  there 
may  be  cases  in  which  the  language  of  the  stipulation  would  not 
warrant  such  a  construction,  as,  for  example,  where  the  limitation 
was  expressly  confined  to  the  first  company.*  The  duty  to  re- 
ceive for  transmission  all  messages  properly  tendered,  is  imposed 

tele^Bin  to  be  intended  for"  Sam.  T."  own  line  commencea.     The  burden   U 

and  on   being   informed  (erroneously}  upon  It  to  show  that  a  mistake  in  the  re- 

that  he  wai  In  another  town,  mailed  It  port  occurred  from  causes  which  would 

to  him  at  such  town.    The  transmission  relieve    it    from    liability.    Turner  v. 

bj  defendant  having  been  prompt,  and  Hnwkeye  Tel.  Co.,  41  Iowa  458;  30  Am. 

its  error  having  been  cured,  it  was  held  Rep.  6oc. 

not  liable  for  the  delay  in  delivery,  since  4.  In  Squire  v.  Western  Union  Tel. 

its  negligence  in   changing  the  address  Co.,  98  Mass.  131;  91  Am.  Dec.  157,  the 

was  not  the  proximate  cause  of  the  com-  second  company  undertook  to  take  ad- 

pUinant's  injury,  vantage  of  the  stipulation  made   with 

1.  De  La    Grange  v.   Southwestern  the  sender   by   the   original   companv 

Tel.  Co.,  35  La.  Ann.  3S3 ;  Lin  v.  Terre  that  the  latter  would  not  be  liable  for 

Haute,  etc.,  R.  Co.,    10  Mo.  App.  135 ;  unrepeated  messages.     The  court  held, 

Wolff  r.  Central  R.  Co.,  68  Ga.  653;  6  however,   that   the   stipulaUon    Inured 

Am.   &    Eng.    R.   Cm.    441:45    Am.  only  to  the  benefit  of  the  original  com- 

Rep.  501.  pany.    The  holding  was  based  on  the 

Where  the  evidence  ia  conflicting  as  ground  that  the  language  of  the  stlpu- 

to  whether  defendant  delivered  the  mes-  lation  confined  its  operation  to  the  orig- 

sage  to  a  connecting  line,  or  itself  oper-  Inal  companv, 

ated  the  entire  line  to  ttie  point  of  des-  It  seems  that  the  contract  of  sending 

ti nation  of  the   message,  a  verdict  for  made  with  the  original  company  within 

plaintiff  will  not  be  disturbed.     West-  its  authority  Is  binding  on  the  connect- 

em  Union  Tel. Co.v.Jones,8t  Tex.  371.  Ing  lines;  and  exceptions  in  an  agree- 

•.  Baldwin  IT.  U.S.Tel.  Co,,45  N,  Y.  ment  between  the  two  companies  un- 

744;  6  Am.  Rep.  165  ;  reveriing  l  Lans.  known  to  the  sender  are  not  available 

<N.  Y.)  ijc;  S4  Barb.  (N.  Y.)  503:6  as  against  him.     Baldwins.  U.S.Tel. 

Abb.  Pr.  N.  S.  (N.  Y.)  405.  Co,  6  Abb.  Pr.  N,  S.  (N.  Y.  Supreme 

I.  Thus,   where   a   company   under-  Ct,)  405. 

takes  to  furnish  market  reports  from  a  It  is  a  recognized  rule  Ihat  a  contract 

point  beyond  its  own  line,  it  will  be  pre-  tlmiling  the  liability  of  the  first  carrier 

Bumed,  In  the  absence  of  evidence  to  the  inures  to  the  benefit  of  .the  connecting 

contrary,  that  the  report  was  correctly  carriers.     Carribks  of  Goods,  vol.  a, 

delivered  to  it  at  the  place  where  its  p.  871. 
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on  telegraph  companies  by  the  common  law,  and  extends  to  mes- 
sages tendered  by  a  connecting  line ;  in  some  jurisdictions  this 
duty  is  specifically  declared  by  statute,  though  these  statutes  are 
usually  merely  affirmative  of  the  law  already  existing.*  But  this 
duty  docs  not  extend  to  cases  where  the  message  is  directed  to  a 
point  beyond  the  company's  line,  unless  the  company  undertakes 
as  a  part  of  its  business  the  transmission  of  such  messages;  in 
accepting  such  a  message  the  company  is  entitled  therefore  to 
affix  reasonable  conditions  and  limitations  to  its  liability,*  An 
action  for  delay  in  delivery  can  of  course  be  maintained  only 
against  the  last  line." 

IZ.  AcnOHB  FOB  DAIUOXB  REtDLTDia  FBOH  NEOUCKirT  TBAIS- 
lOBBlOH  OB  Belat — 1,  Parties  to  the  Aotion— a.  Right  UF  SENDER 
TO  Sue, — Where  the  sender  can  show  that  through  the  negligence 
of  the  company  in  transmitting  or  delivering  a  message  he  has 
suffered  a  legal  injury,  there  can  be  no  question  as  to  his  right  to 
sue  for  damages,  and  this  whether  the  right  of  action  be  regarded 
as  resting  in  contract,  or  in  tort  for  the  breach  of  public  duty,* 
The  only  dif!iculty  arising  in  this  connection  is  as  to  who  is  to  be 
deemed  the  sender ;  he  is  not  always  the  party  who  signs  the 
message  or  delivers  it  to  the  company,"  Such  a  party  may  act  as 
agent  in  so  doing,  and  where  this  is  true,  his  principal  is  to  be 
regarded  as  being  the  real  sender,* 

b.  Right  of  Addressee. — In  England,  the  rule  has  always 
been  that  the.  right  of  action  against  a  telegraph  company  for 
negligently  transmitting  or  delaying  a  message  is  founded  upon 
the  contract  of  sending,  and  that  therefore  the  addressee,  not 
being  a  party  to  the  contract,  cannot  maintain  the  action ;  that 

1.  U.  S.  Tel.  Co.   V.  Western  Union  46   (duty   to   ncefve   dispatches    from 

Tel.  Co.,  56  Barb.  [N.  Y.)  ^6;  Gray  on  connecting  lines  prescribed  bvsUlute), 

Telegraphs,  1}  jj  et  seq.  In  the  case  of  Western  Union  Tel.  Co, 

Under  a  statute  requiring  connecting  v.  Stratcmeler  (Ind.  App.  1892),  3a  N. 

telegraph  companies  to  receive  and  for-  E.  Rep.  S71,  ptaintin   asked  the  agent 

ward  meseages,  transmitted  for  the  pur-  whether   it  had  a    line   and   receiving 

pose   upon  each  other's  lines,  a  com-  station   at   a  certain  point,   and   upon 

pany  receiving   a    message   to  be  for-  being  informed  that  it  had,  he  delivered 

warded,  in  part,  over  such  a  connecting  to  the  agent  a  message  directed  to  such 

line,  is  to  be  regarded  as  authorized  to  point,  relying  entirely  on  the  operalor't 

make  the  contract  respecting  its  trans-  representations.     In  an  action  for  fail - 

mission  for  such  other  line;  and  the  re-  ure  to  deliver  such  message,  it  was  held 

ceipt  by  the  former  company,  of  an  en-  that  the  company  was  estopped  to  deny 

tire  price  for  the  ineEsage,  is  a  suflicient  that  it  iiad  no  line  or  receiving  station 

consideration  for  the  express  or  implied  at  the  point  named, 

obligation  resulting  against  such  con-  S.  Western  Union  Tel.  Co.  v.  Phll- 

necting  company.      Baldwin   v.   U.   S.  lips,  2  Tex.  Civ.  App.  608. 

Tel.  Co.,  6  Abb.  Pr.  (N,  Y.  Supreme  4.  Gray  on  Telegraphs,  J  64;  Play- 

Ct.)  405.  ford  V.  United  Kingdom,  etc,  Tel.  Co, 

3.  DDtr   to   EMelT*    DillwtollM    ba  L.  R.,4  C^  B.  70G;   10  B.  &  S.  7J9- 

Pomtmot  on  It!  Una.— Gray  on  Tele-  6.  Western  Union  Tel.  Co.. t>.  Brown, 

graphs,  4s5;  Wealern   Union   Tel.  Co.  108  Ind.538;  14  Am.&  Eng.  Corp.Cas. 

r.  Way,  83  Ala.  542;  Pitlock  i/.  Wells,  139;   Western   Union  Tel.  Co.  f.  Kin- 

109  Mass.  451;  U.  S.  Tel.  Co.  v.  West-  ney,  106  Ind.  468, 

em  Union  Tel.  Co.,  56  Barb.  (N.  Y.)  8.  De  Rutte  v.  New  York,  etc.,  Tel, 
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the  right  belongs  to  the  sender  alone.*  It  is  intimated,  however, 
that  in  case  of  fraud  on  the  part  of  the  company  the  receiver 
might  sue.'  So  also  he  has  a  right  of  action  where  the  senderwas 
in  fact  his  agent  in  sending  the  message.'  But  this  view  has 
never  been  adopted  in  this  country,  and  the  receiver  or  addressee 
has  always  been  allowed  to  maintain  his  action  when  he  could 
prove  actual  damage.*  The  courts  have  stated  various  grounds 
for  this  doctrine.  It  is  considered  by  some  that  while  the  ad* 
dressee  is  not  an  actual  party  to  the  contract  of  sending,  yet  his 
case  comes  within  the  rule  that  where  two  parties  contract  for  the 
benefit  of  a  third,  such  third  party  may  sue  for  damages  resulting 
from  a  breach  of  the  contract.  The  addressee  is  the  beneficiary 
of  the  contract  of  sending  and  is  entitled  to  sue  in  his  own 
right  for  damages  when,  by  the  negligence  of  the  company,  he 
is  deprived  of  the  benefit  he  would  otherwise  have  derived.* 


Co.,  I  Daly  (N.  Y.)  547;  30  How.  Pr. 
(N.Y.)403;  Millikenp.  Weitern  Union 
Tel.  Co.,  110N.Y.403. 

1.  Bols  In  Bucluid.  —  Plarford  v. 
United  Kingdom,  etc.,  Tel.  Co..  id  B.  & 
S.  759;  L.  R.,4  Ci;.  B.  706;  Dickson  t. 
Renter's  Tel.  Co.,  1  C.  P.  Div.  63;  19 
Moak's  Rep.  313;  afd  3  C.  P.  Div.  1. 
In  this  last  case  the  plaintilfe  carried  on 
bUBinew  as  merchants  at  Valparaiso, 
and  were  a  branch  houEe  of  n  firm  at 
Liverpool,  A  telegraph  company, 
through  the  negligence  of  their  agent, 
mUdelivered  a  telegraphic  meeeage  to 
the  plaintifTe.  The  mesiagc  purported 
to  be  from  the  plalntliTe  Liverpool 
house,  and  to  be  a  lai^e  order  for  bar- 
ley ;  tnit  In  fact  it  was  not  from  the 
Liverpool  house,  nor  intended  for  the 
plaintiffs.  The  plaintiffs  executed  the 
supposed  order,  and,  having  suffered  a 
heavy  loss  in  consequence,  clairned 
damages  against  the  tel^raph  compa- 
ny. Held,  that  they  were  not  entitled  to 
maintain  their  action,  as  there  was  no 
contract  between  them  and  the  com- 
pany. 

S.  Dickson  V.  Renter's  Tel.  Co.,  1  C. 
P.  Div.  6j  ;  19  Moak'8  Rep.  313;  eff'd  3 
C.  P.  Div.  I. 

i.  Playford  v.  United  Kingdom,  etc.. 
Tel,Co.,ioB.&S.7.S9;L.  R.,4C^B.7o6. 

«,  AausloMi  Knla. — Western  Union 
Tel.  Co.  V.  Dubois,  118  III.  248  ;  IC  Am. 
St.  Rep.  109;  West  v.  Weatern  Union 
Tel.  Co.,  39  Kan.  93 ;  11  Am.  &  Eng. 
Corp,  Cas.  185;  7  Am,  St.  Rep.  530; 
May  f.  Western  Union  Tel.  Co.,  lu 
Mass.  go ;  De  La  Grange  11.  Southwest- 
ern Tel.  Co.,  2$  La.  Ann.  383 ;  Western 
Union  Tel.  Co.  v.  Allen,  66  Miss.  549; 
15  Am,  &  Eng.  Corp.  Cas.  53;;  West- 


ern Union  Tel.  Co.  v.  Longwill  (N. 
Men.  1889),  25  Am.  &  Eng.  Corp.  Cas. 
S.S9-,  De  Rutte  v.  New  York,  etc.,  Tel. 
Co.,  I  Daly  (N.  Y.)  <i47;  30  How.  Pr. 
(N.  Y.)  40J;  Wolfskehl  v.  Western 
Union  Tel.  Co.,  46  Hun  (N.  Y.)  54^ 
(word  negligently  omitted  from  the 
message);  Miiliken  v.  Western  Union 
Tel.  Co.,  no  N.  Y.  403;  Young  u. 
Western  Union  Tel.  Co.,  107  N.  Car. 
Vi°\  35  Am,  &  Eng.  Corp.  Cas.  60;  J3 
Am.  Si.  Rep.  883;  New  York,  etc.,  Print. 
Tel.  Co.  I'.  Dryburg,  35  Pa.  St.  298 ;  78 
Am,  Dec.  338;  Aiken  v.  Western  Union 
Tel.  Co.,  s  S.  Car.  358 ;  Wadsworth  v. 
Western  Union  Tel.  Co.,  86  Tenn,  695  ; 
21  Am.  &  Eng.  Corp,  Cas,  :6l :'  6  Am. 
St.  Rep.  864;  Western  Union  Tel.  Co, 
V.  Beringer,  84  Tex.  38;  WesUm  Union 
Tel.  Co.  V.  Jones,  81  Tei.  271;  Martin 
V.  Western  iJnion  Tel.  Co.,  1  Tex.  Civ. 
App,  143;  Abraham  v.  Western  Union 
Tel.  Co,,  II  Sawy.  (U.  S.)  aS;  3  Suth. 
on  Dam.  314 -,  Shear,  &  Red.  on  Neg, 
(4th  ed.J,  §560. 

The  rule  in  the  Canadian  courts  is 
the  same,  and  the  receiver  is  allowed  to 
recover,  Watson  v.  Montreal  Tel.  Co., 
5  Mont.  Leg.  News  87 ;  Bell  v.  Domin- 
ion Tel.  Co.,  3  Mont.  Leg,  News  406; 
it,  L.  C.  J.  248.  Comfare  Feaver  v. 
Montreal  Tel,  Co.,  23  U.  C.  C.  P.  150; 
Delaportei'.  Madden,  17  L.  Can.  Jur     - 


iBOontrMtofBandlac— Aiken  V,  West- 
ern Union  Tel.  Co,,  <;  S,  Car.  371; 
Western  Union  Tel,  Co.  v.  Hope,  11 
III.  App.  1911  Western  Union  Tel.  Co. 
*'.  Jones,  81  Te«.  371.     Comfart  Gr»y 
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This  view  is  particularly  applicable  and  is  correct  where  the  sender 
acted  as  the  agent  of  the  addressee  in  making  the  contract  of 
sending,^  though  in  such  a  case  there  is  nothing  to  prevent  the 
agent  from  suing  in  behalf  of  his  principal*  Other  authorities 
base  the  addressee's  right  to  recover  upon  the  ground  that  the 
company,  being  in  the  exercise  of  a  public  employment,  has 
assumed  the  duty  correctly  to  transmit  and  promptly  to  deliver 
messages  intrusted  to  it,  and  is  therefore  liable  to  any  party  to 
whom  this  duty  is  owing,  for  damages  resulting  as  a  proximate 
consequence  of  its  negligence.  And  this  seems  to  be  the  more 
correct  view." 


combat  the  propriety  of  this  ground,  ai 
well  ax  ItB  correCtncBB. 

"A  perion  for  whose  benefit  a  prom- 
1k  to  another  upon  a  sufficient  consid- 
eration is  made,  may  maintain  an  ac- 
tion on  the  contract  in  his  own  name 
against  the  promissor."  Burton  v.  Lar- 
kin,  36  Kan.  a^6;  jg  Am.  Rep.  j^i; 
Hendrick  v.  Lindsay,  93  U.  S.  143; 
Parties  to  Actions,  vol.  17,  p.  sio. 
Compare  Gray  on  Telegraphs,  ^  '67 ; 
Tweedte  v.  Atkinson,  I  B.  &  S.  393; 
Exchant{e  Bank  v.  Rice,  107  Mass.  41 ; 
9  Am.  Rep.  i. 

In  West  V.  Western  Union  Tel.  Co, 
30  Kan.  93;  31  Am.  &  £ng.  Corp.  Cas. 
185;  7  Am,  St.  Rep.  530,  a  son,  for  the 
benefit  of  his  father,  left  with  the  com- 
pany a  mesEage  addressed  to  his  father, 
with  ingtrucliona  to  forward  it  imtne- 
diately,  at  the  same  time  paying  the  fee. 
Subsequently,  the  Tatber  returned  to  the 
son  the  amount  paid,  and  fully  ratified 
his  act.  It  was  held  that  the  contract 
was  made  for  the  benefit  of  the  father, 
and  that  he  was  entitled  to  sue  for  dam- 
ages for  the  failure  to  deliver. 

1.  ▼bar*  Bandar  la  AddraaaM'a  Axant. 
—In  Mllllken  v.  Western  Union  Tel. 
Co.,  no  N.  Y.  403.  it  was  held  that  a 
principal  may  avail  himself  of  the  obli- 
gation of  the  contract  made  by  his  agent 
with  the  company,  to  transmit  a  mes- 
sage addressed  to  himself,  and  may  re- 
cover damages  sustained  by  him  be- 
cause of  an  mcorrect  transmission  or  a 
delayed  delivery.  The  court,  by  Reyer, 
C.  J.,  said;  "The  rule  that  a  principal 
is  entitled  to  maintain  an  action  upon  a 
contract  made  by  hU  agent  with  a  third 
person,  although  the  agency  is  not  dis- 
closed at  the  time  of  making  the  con- 
tract, has  many  illustrations  in  the  re- 
S>rted  cases,  and  is  elementary  law. 
oleman  v.  First  Nat.  Bank,  53  N.  Y. 
368:  Briggs  V.  Partridge,  64  N.  V.  357; 
11  Am.  Rep.  617;  Ford  c.  Williams,  31 
How.  (U.  S.)  a88;   Dykers   v.  Town- 


send,  34  N.  Y.  57.  This  principle  has 
been  frequently  applied  In  actions 
against  telegraph  companies,  and  is 
now  the  settled  taw  of  this  country  In 
respect  to  such  corporations.  De  Rutte 
V.  New  York,  etc.,  Tel.  Co..  1  Daly  (N. 
Y.)  547;  .30  How.  Pr.  (N.  Y.)  403."^  See 
also  Kennon  v.  Western  Union  Tel. 
Co.,  1)1  Ala.  399.  Compare  Gray  on 
Telegraphs,  t)  69. 

9.  U.  S.  Tel.  Co.  V.  Glldersleeve,  39 
Md.  333;  96  Am.  Dec.  519;  TbompMO 
on  Electricity,  1}  434;  American  Union 
Tel.  Co.  V.  Daughtery,  89  Ala.  191 ; 
Daugbtery  v.  American  Union  Tel. 
Co.,  75  Ala.  168;  5  Am.  &  Eng.  Corp. 
Cas.  103;  51  Am.  Rep.  435  (message 
signed  by  agent,  who  brought  the  ac- 
tion in  his  own  name  for  use  of  his 
principal). 

B.  drotmd  that  Oompuir  Owm  a  Pnb- 
Uo  Dntr.— In  Illinois,  It  is  held  distinct- 
ly that  the  addressee's  only  remedy  is 
in  tort  for  a  breach  of  the  company's 
public  duty  i  the  addressee  is  considered 
to  sustain  no  contractual  relation  with 
the  company. '  Western  Union  Tel. 
Co.  V.  Dubois,  ij8  111.  2*8;  If  Am.  SL 
Rep.  109  (message  negligently  altered 
In  course  of  transmission). 

In  3  Suth.  on  Dam.  31^  after  stating 
the  English  rule,  the  author  observes; 
"In  this  country  a  diflferent  doctrine 
prevails.  The  company's  employment 
Is  of  a  public  character  and  It  owes  the 
duty  of  care  and  good  faitb  to  both  the 
sender  and  receiver."  Western  Union 
Tel.  Co.  V.  Longwlll  (N.  Mm.  1889), 
33  Am.  &  Eng.  Corp.  Cas.  559  (in  this 
case  the  message  was  addressed  to  a 
physician,  who  lost  a  fee  by  the  com- 
pany's failure  to  deliver  it)  \  Milliken  v. 
Western  Union  Tel.  Co.,  no  N.  Y. 
403;  Western  Union  Tel.  Co.  w.  Fen- 
ton,  £3  Ind.  1 ;  Abraham  v.  Western 
Union  Tel.  Co.,  11  Sawy.  (U.  S.)  18. 

Mr.  Bigelow  suggests  as  a  satisfac- 
tory ground  for  the  AmericaD  nile,  the 
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The  company  is  also  regarded  as  sustaining  to  the  addressee 
the  relation  of  agent,  and  as  being  therefore  liable  to  its  principal 
for  the  consequences  of  its  negligence,^  In  still  other  cases,  the 
right  of  the  addressee  to  sue  is  based  upon  the  statutory  provision 
declaring  the  duties  and  obligations  of  telegraph  companies.' 
The  question  as  to  who  paid  the  price  of  transmission  is  con- 
sidered immaterial;  the  fact  that  the  message  was  paid  for  in  ad- 
vance by  the  sender  is  not  regarded  as  affecting  the  addressee's 
right  of  recovery.'  In  one  jurisdiction  it  has  been  considered 
that  the  telegraph  company,  in  delivering  to  the  addressee  a  mes- 
sage which  through  its  negligence  has  become  changed,  is  liable 
on  the  ground  that  the  delivery  of  a  false  message  is  a  misrepre- 
sentation, for  the  consequences  of  which  the  company  must  be 
held  responsible.*  But  in  order  for  the  addressee  to  sustain  the 
action  he  must  be  able  to  prove  that  he  himself  sustained  some 
injury  through  the  negligence  of  the  company.  Therefore,  where 
a  message  from  a  dealer  to  his  broker  is  erroneously  transmitted, 
by  reason  of  which  the  broker  makes  losing  contracts  for  his 
principal,  the   broker  cannot  maintain   an   action   for  damages. 


fact  that  telegraphic  communication  ta  to  be  regarded  as  the  common  agent  of 
UBuaDj  resorted  to  only  in  matters  of  the  parties  at  either  end  of  the  wire." 
importance,  troin  whicli  the  company  New  York,  etc..  Print  Tel.  Co,  *.  Dry- 
ought  to  infer  the  necesgitj-  of  correct  bui^,  35  Pa.  St.  398;  78  Pa.  St.  338, 
■nd  prompt  transmission,  and  that  ''a  1,  Wsdsworth  v.  Western  Union  Tel. 
mistake  in  its  transmission  will  be  Co.,  86  Tenn.  695*  31  Am.  &  Eng. 
likely  to  produce  damage  to  the  re-  Corp.  Gas.  161;  6  Am.  St.  Rep.  864. 
ceiver  by  causing  him  to  do  what  he  t.  InuiuttaiUJ  ai  to  Tbo  P«ld  Fm. — 
would  otherwise  not  do.  Knowing,  Wolfskehl  v.  Western  Union  Tel.  Co., 
then,  the  probable  evil  consequences  of  46  Hun  (N.  Y.)  J43  [prepaid  message); 
transmitting  an  erroneous  mcsswe,  they  Western   Union  Tel.  Co.  v.  Allen,  66 


a  duty  to  the  receiver  of  refraining  Miss.  {49 ;  25  Am.  &  Eng.  Corp.  Ca«, 
such  act;  and  If  (by  negligence)  535;  Western  Union  Tel.  Co.  Ii.  Feegles, 
violate   this  duty,   they  must,  on     7^  Te«.  537  ;  Western  Union  Tel.  Co.  o. 


plain  legal  principles,  be  liable  for  the  Beringer,  84  Tex.  38  (addressee  allowed 

damage  produced.       Btgelow  on  Torts,  to   recover,  although   fee  was  paid   by 

601.     Practically  the  same  view  is  taken  sender  and  afterwards  returned  by  the 

in  Young  v.  Western  Union  Tel.  Co.,  company);  Aiken   v.   Western   Union 

107  N.  Car.  370;  35  Am.  &  Eng.  Corp.  Te!.  Co.,  5  S.  Car.  358.     See  also  cases 

Cas.  6j;  Western  Union  Tel.  Co.   v.  cited  in  preceding  notes. 

Adams,  75  Tex.  SJ';  3°  Am.  &  Eng.        4.  Altered  ]I«h«c«  ■  It 

Corp.  Css.  594;   16  Am.  St.  Rep.  910;  tlon.— May  f.  Western  Union  Tel.  Co., 

Western   Union  Tel.  Co.  v.  Reynolds,  in  Mass.  90;  Grayon  Telegraphs, 4 73. 

77  Va.  173 ;  5  Am.  &  Eng.  Corp.  Cas.  A  physician,  who  negligently  admlnls- 

103;  46  Am.  Rep.  71;;  Western  Union  tera  a  wrong  medicine,  ^  responsible  to 

Tel.  Co.  V.  Allen,  66  Miss.  549;  35  Am.  hU  patient  for  the  injury  resulting  there- 

&  Eng.  Corp.  Cas.  535,  though  in  this  from.  If  he  takes  it  In  the  belief  that  he 

last  case  it  Is  intimated  that  no  satis-  Is  taking  the  right  medicine.  Norton  v. 

factory  reason  can  be  given.  Sewall,  106  Mass,  143;  8  Am.  Rep.  298; 

1.  OompUiT  M  Agent  or  AddrttiM.—  Thomas  v.  Winchester,  6  N.  Y.  397;  57 

"It  seems  reasonable   that  for  all   pur-  Am.  Dec.  45J ;  Ayers  ti.  Russell  ( Su- 

posesofllabilitv,  the  telegraph  company  premeCt.)  3  N.  Y\  Supp.  338.     And  it 

shall  be  regarded  as  much  the  agent  of  has   been  suggested  that  "by   analogy, 

him  who  receives,  as  of  him  who  sends  a  telegraph  company  must  answer   to 

the  message.   In  point  of  fact,  the  fee  Is  an  addressee   for  delivering  to   him  a 

often   paid  on   delivery  ;  and  I  am  In-  message,  which,  through  its  own  negli- 

cUned  to  think  that  the  company  ou^t  gence,  has  become  false.     Allen's  Tel. 
827 
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because,  as  he  is  not  responsible  on  the  contracts,  he  cannot  claim 
to  have  suffered  any  damage.' 

c.  Right  of  Third  Party. — The  right  to  recover  damages 
does  not  extend  to  every  one  who  has  an  interest  in  the  correct 
and  prompt  transmission  of  the  message  and  who  sustains  an  in- 
jury from  the  company's  failure  properly  to  discharge  its  duty. 
The  plaintiff  must  show  that  the  company  owed  a  duty  to  him  in 
the  particular  instance  involved.  Therefore  a  stranger,  of  whose 
connection  with  or  interest  in  the  message  the  company  is  igno- 
rant, and  who  is  only  remotely  connected  with  the  transaction, 
cannot  maintain  an  action  for  damages  by  merely  showing  that  in 
consequence  of  the  incorrect  transmission  he  sustained  injury* 
Where,  however,  he  can  show  that  either  the  sender  or  the  ad- 
dressee or  both,  acted  merely  as  his  agents,  he  is  entitled  to 
maintain  the  action  in  his  own  name."     Where  the  message  is 

Cas.  455 ;  Gray  on   Telegraphs,  ^  73,  ing   as  a   merchant  and  not  as  agent, 

note.  though   at  the   plaintiff's  request,  tel- 

1.  AddrOMM  Xnat  Prove   Damtce  to  egrephed  for  the  goods.     The  mesuge 

HlmMlf.— Rose   i'.  Li.   S,   Tel.   Co.,  6  was  never  delivered  to  the  addressee, 

Robt.  (N.  Y.)3os;3  Abb.  Pr.  N.  S.  (N.  and  in  consequence,  the  plaintiff  failed 

Y.)  408;  34  How.  Pr.  (N.  Y.)  30S.    The  to  get  the  gcxids,  thereby  sustaining  in- 

brolter  had  received  bj'  telegraph  an  or-  jury.     It   was   held  that  there  was  no 

der  from  his  principal  to  sell  five  thou-  privity    of  contract  between  him  and 

sand  barrelsof  petroleum  to  be  delivered  the  company  to   authoriie  a  recovery 

at  a  future  day;  the  order  was  executed  by  him. 

without  plalntilfs  disclosing  his  princl-  S.  Wlier*  Bcndar  or  AddnuM  la  Afoit 

pal.     It  appeared  that  the  order  as  sent  of  TUrd  Party. — Thus,  when  two  altor- 

by  the  principal  was  for  only  live  hun-  nevs  in  different  cities  are  acting  in  a 

dred   barrels,  the   message   having  be-  suit  on  behalf  of  the  sume  party,  the  dt- 

come  changed  in   the  process  of  trans-  ent  can  maintain  an  action  in  his  own 

mission.     The  broker  was  not  allowed  name  for  any  damage  sustained  by  him 

to   maintain    the    action   for  damages  through  the  negligence  of  the  conipany 

against  the  telegraph  company  because  in  transmitting  a  message  sent  by  one 

the  contracts  made  were  not  his  and  he  attorney  to  the  other;  and  this,  although 

was  not  liable  upon  them ;  he  could  not,  the  company  was  not  aware   that  tlie 

therefore,  be  said  to  have  suffered  any  message  was  sent  on  his  behalf.    Hark- 

damage.  ness   v.  Western    Union   Tel.   Co-  75 

9.  Thus,  in  Elliott  i'.  Western  Union  Iowa  190;  31  Am.  &   Eng.  Corp.  Cas. 

Tel.Co.,75Tex.i8;3oAm.&Eng.Corp.  i8»;  5  Am.  St.  Rep.  671.     See  Gage  r. 

Cas.  613.  It  appeared  that   the  saw  in  Stimson,  16  Minn.  64;  Story  on  Agency, 

plaintiffs'  mill  having  broken,  plaintiffs  ^  418.    The  fact  that  the  company  had 

engaged   S.,  of  the   firm  ofG.  &  S.,  to  no  knowledge  that  plaintiff  was  in  fact 

order  a  new  one  from  St.  Louis  by  tel-  the  principal,  is  immaterial,  except  that 

egraph.  S.  wrote  a  dispatch  in  the  name  the  company  might  set  up  in  defense 

of  his  5rm  to  a  St.  Louis  concern  to  send  any  matter  which  occurred  prior  to  the 

a  saw  to  the  plaintiffs,   and  handed  the  disclosure  of  the  principal,  that  would 

dispatch  to  a  salesman  of  the  St.  Louis  constitute   a  defense   if  tlie   suit  were 

concern,   who,  however,  wrote  another  brought   by,  and   in   the   name  of,  the 

dispatch  ordering  the  saw  to  l>e  sent  to  agent.     Harkness    i'.    Western    Union 

S.'s  concern ;  but  neither  dispatch  was  Tel.  Co.,  73  Iowa  190 ;  31  Am.  &  Eng. 

delivered.     It  was  held  that  plaintiffs  Corp.  Cas.  183  ;   5  Am.  St.  Rep.  671. 

had  no  right  of  action  against  the  tel-  For  a  similar  case,  see  Leonard  c-.  New 

graph  company.  York,  etc.,  Tel.  Co^  41   N.  Y.   544;  i 

In  Deslottes  -j.  Baltimore,  etc.,  Tel.  Am.  Rep.  446.     Compart   Rose  v.  U. 

Co.,  40  La.  Ann.  183;   31   Am.  &  Eng.  S.  Tel.  Co.,6  Robt.  (N.  Y.)  305;  1  Abb, 

Corp.   Cas.   158,  the  plaintiff  ordered  Pr.  N.  S.  (N.  Y.)  408;  34  How.  Pr.  (N. 

goods  of  a  country  merchant  who,  act-  Y.)  308. 
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sent  on  behalf  of  a  wife,  the  husband  is  the  proper  person  to  sue, 
whether  or  not  he  was  a  party  to  the  contract  of  sending.' 

d.  Under  Special  Statutes. — The  Mississippi  statute,  impos- 
ing a  penalty  upon  telegraph  companies  for  every  failure  to 
properly  discharge  its  duty  as  to  transmitting  and  delivering 
messages,  provides  that  the  penalty  may  be  recovered  by  the 
"party  aggrieved  ;"  this  is  considered  to  embrace  either  the  sender 
or  receiver,*  A  similar  rule  prevails  in  Tennessee^  and  Missouri.* 
But  under  the  Indiana  statute,  providing  for  a  penalty,  it  is  con- 
sidered that  only  the  sender  has  a  right  of  action,^  though  under 

In  Sherrill  v.  Western  Union  Tel.  ents  made  no  further  effort  to  secure  a 
Co.,  109  N.  Car.  517,  it  was  held  that  a  phyBiciao  until  it  was  too  late  to  save 
right  of  action  was  shown  by  a  com-  the  bo^'s  arm.  It  was  held  that  the 
plaint  which  alleged  that  the  dispatch  father's  contributorj  negligence  in  not 
was  sent  by  plaintifTs  sister,  who  had  sending  for  another  physician  would 
charge  of  his  house,  and  that  the  price  bar  recovery  on  his  own  account,  but 
was  paid  out  of  the  plaintiff's  money,  that  a  judgment  in  favor  of  the  son  was 
the  dispatch  being  directed  to  plaintifTs  proper,  as  the  negligence  of  the  father 
father,  where  plaintiff  was,  and  it  being  could  not  be  imputed  to  him.  See  also 
alleged  further  that  the  dispatch  was  Williains  v.  Texas,  etc.,  R.  Co.,6oTex. 
KOt  for  plaintiff's  use  and  benefit.  305;  15  Am.  &  Eng.  R.  Cas.  403;  Gal- 
See  the  rule  of  the  lexl  upheld  in  a  veston,  etc.,  R.  Co.  r.  Moore,  59  Tex. 
peculiar  state  of  facts  in  U,  S.  Tel.  Co.  64;  10  Am.  &  Eng.  R.Cas.74s;46  Am. 
V.  Gildersleeve,  39  Md.  132;  96  Am.  Rep.  1651  Plumle)' i'.  Birge,  114  Mass. 
Dec.  519.  ;7i  36  Am.  Rep.&t5;  Beach  on  Conlrib. 


Husband  and  Wife,  vol.  9,  p.  S 

Nbgligemcb,  vol.  16,  p.  469.  Thehus-  a.  ■'  Partj  AgcTlerad"- 
band  o(  the  wife  for  whose  benefit  the  BUtnte.— Western  Union  Tel.  Co.  1 
message  was  sent,  and  who  was  Injured  Allen,  66  Miss.  549;  »<  Am.  &  Eng. 
by  the  delaj-,  may  sue  Irrespective  of  the  Corp,  Cas.  535  (in  this  case  the  ad- 
questions  of  agencv  and  of  payment  of  dressee  was  allowed  to  recover  the 
the  fee.  The  fact  that  the  company  had  statutory  penalty,  although  he  had  sus- 
no  notice  that  «he  was  plaintifTs  wife,  tained  no  pecuniary  injury,  and  the 
or  that  the  contract  was  made  for  her,  charges  had  been  paid  by  the  sender), 
1«  immaterial.  Western  Union  Tel.  S,  In Teiuwi*M,—Thecade(iSS4), sec- 
Co.  r.  Adams,  75  Tex,  SSI ;  30  Am,  &  lion  1543, provides  that  uponafallureby 
Eng.  Corp.  Cas.  S94;  '^  Am.  St.  Rep.  the  company  to  perform  the  duties  pre- 
930;  Western  Union  Tel,  Co.  v.  Fugles,  scribed,  it  shall  be  liable  In  damages  to 
7STex.  S37;  Western  Union  Tel.  Co.  the  "party  aggrieved";  this  includes 
f.  Cooper,  71  Tex.  S07;  10  Am,  St.  Rep.  the  receiver.  Wadsworlh  v.  Western 
771  (plaintiff  not  entitled  in  such  case  to  Union  Tel,  Co,,  86  Tenn.  695;  21  Am. 
damages  for  injury  to  his  own  feelings).  &  Eng.  Corp,  Cas.  161;  6  Am.  St. 
See  also  Young  v.  Western  Union  Tel.  Rep,  K4. 

Co..  107   N.  Car.  370;  35   Am,  &   Eng,  «,  In   KUhuI— Markel  v.  Western 

Corp,  Cas,  60;  11  Am.  St.  Rep,  883.  Union  Tel.  Co.,  19  Mo.  App.  80,     The 

P&nnt  and    Cblld. — Western    Union  statute   provided   for    the   recovery  of 

Tel,  Co.  V.  Hoffman,  80  Tex.  4J0 ;  35  special  damages.     Rev.  Slat,   of  .,l/«- 

Am,  &    Eng,   Corp.   Cas.  733,   was   an  lOHr,"  (1879).  5  887. 

action  by  a  father  and   his  lion  against  6.  In/ix/innn, under  Rev.Stat.,^  4176, 

the  telegraph  company  for  failure  to  de-  the  right  of  action  for  the  penalty  waa 

liver  a   message   sent   to   a   phvsician,  limited  to  the  sender.     Western  Union 

The  son,  a  boy  of  fifteen   years,   had  Tel,  Co,  t^,  Pendleton,  95  Ind.  13;  8  Am. 

broken  his  arm  and  on  the  same  day  his  &  Eng.  Corp.  Cas.  56;  48  Am.  Rep. 

mother,  in   his   father's   absence,   lele-  693  ;  Western  Union  Tel.  Co.  c.  Meek, 

graphed  for  the   physician.     Through  49  Ind.  53 ;  Western  Union  Tel.  Co.  v. 

the  conceded   negligence   of  the   com-  Hopkins,  49  Ind.  323.     And   one  who 

pany  the  message  was  not  delivered  for  directs  his  clerk  lo  forward  to  him  in 

nine  days,  but  it  appeared  that  the  par-  his  absence,  an  expected  message  from 
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another  statute,  authorizing  the  recovery  of  special  damages,  the 
addressee  is  allowed  to  sue.* 

Under  the  Ntw  York  statute,  prescribing  the  duties  of  tele- 
graph companies,  a  company  may  maintain  an  action  against  a 
connecting  telegraph  line  which  refuses  to  receive  for  transmission 
a  message  sent  over  the  line  of  the  company  tendering  it,*  al- 
though in  such  case  the  original  sender  of  the  message  might 
properly  have  maintained  the  action.* 

9.  ]Iatt«n  of  Fleadlng,  Praotioe,  tnd  Svideito«— (See  also  Service 
OF  Process,  vol.  22,  p.  107  et  seq.)~a.  Character  of  the 
Action. — The  action  is  properly  one  ex  contractu,  and  based 
on  the  contract  of  sending,  though  it  differs  in  some  degree  from 
ordinary  actions  for  breach  of  contract,  owing  to  the  public  char- 
acter of  the  defendant  company.*  There  is  authority,  however, 
for  the  view  that  where  the  addressee  is  complainant,  the  action 
must  be  in  tort,  since  there  is  no  contractual  relation  existing 
between  him  and  the  defendant  company.'  It  has  also  been 
held  that  there  is  a  distinction  between  an  action  brought  for  the 
loss  sustained  by  the  addressee  in  acting  upon  a  message  which 
the  company  altenxi  in  the  course  of  transmission,  and  an  action 
for  a  failure  to  transmit  or  deliver;  in  the  first  of  these  cases  the 

B  tKird  person,  is  not  H  "  sender  "  within  4.  Tliere  are  few.  If  anj-,  cases  dirccl- 

tlie  TTiesnlnff  of  the  statute.     Western  \y  adjudicating  this  question.     But  It  is 

Union  Tel.  Co.  v.  Kinnej,  106  Ind.  468.  a  unlversallv  accepted  nile  that  In  ac- 

Nor  is  one  B  sender  who  merely  shows  tions  against  telegraph  companies,  onlj 

that  he  delivered  to  the  company  for  such  damage*  are  recoverable  aa  were 

transTnisslDn  a  mess^e  signed  by  an-  In  contemplation  of  the  parties  at  the 

other,  but  paid  for  by  Himself.  Western  time  of  malting  the  contract.  See  infra, 

■'-"  n  Tel.  Co.  v.  Brown,  loS  Ind.  538;  this   title,  Measmre  of  Damagrs.     But 


14  Am.  &  Eng.  Corp.  Cas.  119.     Com-  the  rule  of  damages  in 

fare  Western   Union  Tel.  Co.  v.  Bus-  licto  is  more  eitensive  than  this.  See 

kirk,  107  Ind.  549.  Damagbs,  vol.  ;,  p.  13;  Negligence, 

The  latter  statute  of  1885,  giving  a  vol.  16,  p,  476.  The  courts  seem  there- 
right  of  action  for  the  penalty  to  the  fore  to  have  virtually  held  such  actions 
"  party  aggrieved,"  Is  atso  considered  to  be  ex  contracttt.  The  case  Ib  aome- 
to  limit  the  right  to  the  sender,  This  whatanalogoustothatofactlonsagainst 
construction  is  placed  upon  the  ground  carHera  of  passengers ;  in  such  cases  the 
that  the  statute,  being  pcnat,  in  to  be  action  is  in  tort  for  a  breach  of  the  pub- 
conetrued  strictly.  Hadley  v.  Western  lie  duly  created  by  the  contract  of  car- 
Union  Tel.  Co.,  115  Ind.  191;  31  Am.  riage.  See  Carriers  of  Passbn- 
ft  Eng.  Corp.  Cas.  71.  gers,  vol.  1,  p.  743;  Neglicbncr,  vol. 

1.  BpaoUl    DunacM    In   Indiana.  —  16,  pp.  419,434-5;  Tickets  andParks. 

Western  Union  Tel.  Co.  v.  McKibben,  B.  In  Western  Union  Tel,  Co.  v.  Du- 

1T4  Ind.    i.\\\   2\  Am.  ft   Eng,  Corp.  bois,  laS  111.  348;  15   Am.  St.  Rep.  109, 

Cas.  133;   Western    Union  Tel.  Co.  i>.  an  action  by   an   addressee,   the  court 

Fenton,  t,i  Ind.  i.  held  that  hfs  remedy  was  in  tort  ottlj. 

a.  U.  S.  Tel.  Co.  V.  Western  Union  The  same  view  has  been  taken  in  West- 
Tel.  Co.,  56  Barb.  (N.  Y.)  46.  em  Union  Tel.  Co.   v.   RIchman  (Pa. 

8.  Sec    supra,    (his    title,    Liability  1887),  8  Atl.  Rep.  17a;  16  Am.  &  Eng. 

Where  Message  Parses  Over  Conned-  Corp.    Cas.     365;     Harris    v.    Western 

ing  Lines;   Thompson   on  Electricity  Union  Tel.  Co.,  9  Phila.  (Pa.)  88. 

i6t,  note ;  Leonard  t>.  Kew  York,  etc.,  On  the  other  hand,   in  an  action  by 

Tel.Co.,41  N.  Y,  544;  I  An).  Rep.  446.  an   addressee   for  the   loss    on   certain 

$mrre,  as  to  right  of  the  original  goods  caused  by  their  being  shipped  to 

sender  to  sue  In  such  a  case.     Thurn  v.  the  wrong  place,  owing  to  an  erroneous 

AlU  Tel.  Co.,  15  Cal.  473.  telegram,  the  Lonisiana  court  has  held 
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action  sounds  Jn  tort,  and  is  different  from  that  where  the  sender 
sustains  injury  from  a  non-delivery.* 

h.  Presumption  of  Negligence— Burden  of  Proof — (See 
also  Burden  of  Proof,  vol.  2,  p.  649 ;  Open  and  Close,  vol. 
*7.  p-  >9S)' — In  ordinary  actions  for  damages  resulting  from 
negligent  personal  injury  there  is  properly  no  presumption  of 
negligence  against  either  party ;  the  mere  fact  that  the  injury  has 
occurred  creates  no  such  presutnption,  except  where,  from  the 
peculiar  circumstances  involved,  the  familiar  maxim  of  res  ipsa 
loquitur  is  applicable.*  But  in  actions  against  telegraph  com- 
panies for  neghgently  transmitting  or  delivering  a  dispatch,  it  is 
universally  held  that  proof  of  an  improper  transmission  or  of  a 
delay  in  delivery  raises  a  presumption  of  negligence  against  the 
company  and  casts  upon  it  the  burden  of  proof  to  show  that  the 
incorrectness  or  delay  was  due  to  other  causes.*  In  one  instance, 
however,  it  has  been  held  that  such  proof  alone  will  not  author- 
ize the  recovery  of  more  than  the  price  paid  for   transmission, 

that  the  action  being  ex  eontracta,  the  De  La  Grange  v.  Southwestern   Tel. 

limitation   of  one   }'ear  against  action  Co.,  35  La.  Ann.  3S3  ;  Ayer  v.  Western 

ex  delicto  had  no  application.     De  La  Union  Tel.  Co.,  79  Me.  493;  i\  Am.  & 

Grange   v.   Southwestern   Tel.  Co.,  15  Eng.  Corp.  Gag.  145 ;    i   Am.  St.  Rep. 

La.  Ann.  383.  353  (error  in  transmiseion — amission  of 

1,  Western  Union  Tel.  Co.  u.  Rich-  important  word  Jn  message);  Western 
man(Pa.i887),8Atl.Rep.  i7i;i6  Am.  Union  Tel.  Co.  f.  Goodbar  (Miss. 
&  Eng.  Corp.  CaB.  365.  But  this  die-  1890),  7  So.  Rep.  319;  Rittenhouse  -v. 
ttnction  has  been  made  in  very  few,  if  in  Independent  Line  of  Tel.,  44  N.  V. 
any,  cases  besides  the  one  cited.  Nor  363;  4  Am.  Rep.  673;  Pearsalt  v.  West- 
does  it  seem  to  be  well  founded.  In  em  Union  Tel.  Co.,  134  N.  Y.  156;  35 
support  of  its  view  the  court  cited  New  Am.  &  Eng,  Corp.  Cas.  3:;  31  Am.  St. 
York,  etc.,  Tel.  Print.  Co.  r.  Dryburg,  Rep.  661,  a^'^j- 44  Hun  (N.  Y.)  531; 
35  Pa.  St.  19S;  78  Am.  Dec.  338.  Western  Union  Tel.  Co.  v.  Griswold, 

S.  See  Negligence,  vol.  16,  p.  448,  37  Ohio  St.  303;  41  Am.  Rep.  \iya 
where  the  subject  is  discussed;  Con-  (erroneous  transmission);  U.  S.  fel. 
.- ...    ,^  p.  gt  Co.  t.  Wenger,  55  Pa.  St.  a62;  93  Ann. 


it  seq.  Dec.   751;  Wharton  on  Negllgen 

).  mitaks  or  Delay  OiMiUi  Frwunp-    756 ;  Grar  on  Telegraphs,  §4  36^  53,  5. 
ttott  of  MasUgatuie. — Little  Rock,  etc.,     77;  3  Suth.  on  Dam.  393;  Thompson  o 


Tel.  Co.  V.  Davis,  41  Ark.  79;  8  Am.  &  Electricity,  Ijlj  373-382; 

Eng.  Corp.  Cas.  103  (message  trans-  Goods,  vol.  1,  p.905. 

mitted   but   not  delivered,  though  ad-'  Com/are  Breese  f.  U.  S.  Tel.  Co.,48 

dressee  called  for  it) ;   Western   Union  N.  Y.  133;  8  Am,  Rep.  536  (erroneous 

Tel.  Co.  V.  Short,  53  Ark.  434  (failure  transmission ;  the  holding   of  this  case 

to  transmit  correctly] ;  Western  Union  is  criticised  in  the  PearsBll  case  as  be* 

Tel.  Co.  V.  Fontaine,  sS  Ga.433;  Tyler  Ing  mere  o*(Ver):  U.  S.,  etc.,  Tel.  Co.w. 

7^  Western  Union  Tel.  Co.,  60  111.  411;  Glldersleeve,  39  Md.  J3a ;  96  Am.  Dec. 

14  Am.  Rep.  38;   Western   Union  Tel.  519;  Thompson  v.  Western  Union  Tel. 

Co.  f.  Ward,  13  Ind.  377;  85  Am,  Dec.  Co.,  106  N,  Car.  349 !   30  Am.  &  Eng. 

463;  Western  Union  Tei.  Co.  v.  Meek,  Corp.  Cas.  634  (plalntlir  cannot  recover 

49  Ind.  J3;  Turner  u,  Hawkeye  Tel.  Co.,  price    of    transmission    merely    upon 

41  Iowa  458;  K)  Am.  Rep.  605;  Harkncss  proof  of  non-delivery  of  the  message). 

V.  Western  Union  Tel.    Co.,   73   Iowa  This  presumption  was  considered  to 

190;  31  Am.  &  Eng.   Corp.  Cas.  18a ;  5  be    rebutted    In    Fowler    v.     Western 

Am.  Sl  Rep.  673   (delivery  of  message  Union  Tel.  Co.,  80  Me.  381 ;  6  Am.  St. 

three  days  alter  its  receipt  at  the  office  Rep.  311,  where  a  night  message  which 

of  destination,   unexplained,  is  proof  of  was,  according  to  the  usual  agreement. 
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where  the  contract  of  sending  contained  special  limitations  of  the 
company's  liability.  The  effect  of  these  special  limitations  is 
said  to  be  to  shift  the  burden  of  proof  of  negligence  upon  the 
complainant.* 

c.  Pleading — (l)  In  Actions  for  Damages. — There  is  nothing 
peculiar  in  the  pleadings  in  actions  against  telegraph  companies 
for  damages,  and  all  that  can  be  said  here  is  to  apply  recognized 
rules  to  this  particular  class  of  cases.'  The  declaration  or  com- 
plaint must  of  course  allege  the  facts  necessary  to  sustain  the 
action  ;  thus  it  must  aver  that  the  message  was  delivered  to  the 
company  for  transmission,  that  the  usual  charges  were  paid  or 
tendered  (though  this  latter  averment  is  not  indispensable) ; '  and 
that  the  failure  of  the  message  to  reach  its  destination  promptly 
or  correctly  was  caused   by  the   negligence  of   the  company  in 

during  the  night  without  axiy  negligence  of  a  etipulation  which  relieved  the  com- 

on  the  part  of  the  com  pan  v.  pany  from  liability  for  unrepealed  mM- 

InDeLaGrangei'.SoutliweBternTei.  sages,  except  where  there   was   fraitd, 

Co.,  35   La.   Ann.   3S3.  the  defendant  mieconduct  or  want  of  due  care  on  the 

company  contended  that  It  was  not  the  part  of  the  company  or  its  agents;  and 

first  carrier,  and  that  the  plaintiff  failed  the  message  being  an  unrepeated  one, 

to  prove  that  the  error  in   transmission  the  court   held  that  the  plaintiff  mutt 

occurred  on  its  line,  and  showed  an  ei-  afBrmatlvely    prove   nrch   misconduct, 

press   provision   in   its  printed   blanks  fraud  or  want   of  due  care.     It  ia  not 

that  it  would  not  be  liable  for  errors  intimated,    however,  in  what  possible 

occurring  on  connecting  lines.     It  was  way  such  misconduct,  etc.,  whereby  the 

held    that  whether  defendant  was  the  message  became  changed  in  the  pro- 

iirsl  carrier  or  not,  it  was  peculiarly  cess  ot  transmission,  is  to  be  proved, 

within  its  power,  and  it  was  ita  duty  to  Aiken  :■.  Western   Union  Tel.  Co.,  69 

prove  that  the  error  did  not  occur  on  Iowa  31  ;  58  Am.  Rep.  210;  13  Am.  & 

lis  line.     Being  engaged  in   the  trans-  Eng.  Corp.  Cas.  gSs,  ia  a  similar  case: 

mission  of  messages  over  the  country,  the   same   conclusions   were   reached. 

it   was   easilv   able   to   show   that   the  See    also    Western    Union    Tel.    Co. 

message  delivered  by  It  to  the  plaintiff  -n.   Neill.  57   Tex.  283;   44  Am.  Rep. 

was   the   same   as   that  received  by  it  5S9;   Sweatland   v.   Illinois,  etc.,  TeL 

from  the  connecting  line,  Co.,   37   Iowa  433;    i  Am.    Rep.   i8^. 

Theplaintiffmakesouta/fima/ace  See    also    Western    Union    Tel.    Co. 

case  by  proof  of  the  undertaking,  error  v.    Bennett,    I    Tex.  Civ.    App.    558- 

or  delay,  and  damage,  and   throws  the  It  is  difficult  to  comprehend  the  exact 

burden  of  proof  upon  the  company  to  meaning   in   these   cases.     They  hold 

■how  that  the  errorwas  caused  by  some  that  where  such  stipulations  exist,  the 

agency  for  which  it  was  not  responsi-  companv    is    not    liable   unless   gross 

ble.    Bartlett  v.   Western    Union  Tel.  negligence  can  be  proved.     But  there 

Co.,  6j  Me.  209;  16  Am.  Rep.  437.     "  It  is  no  method  of  proof  except  from  the 

was  not  necessary  that  plalntilf  should  fact  and   the    character    of   the   error. 

show  affirmatively  that    the   failure  to  And  in  numerous  cases  "gross''  negli- 

deliver  happened  through  any  omission  gence  was  considered  to  have  been  es- 

of  duty  by  the  company  or  its  officers,  tabliahed  upon  a  mere  showing   of  the 

or  from  some  defect  in  the  instrumen-  difference  between  the  message  as  of- 

tallties  employed  by  the  company.   The  fered  for  transmission  and  as  delivered 

failure  to  deliver  being  shown,  the  legal  to  the  addressee. 

presumption  is  that  it  was  caused    by  •   3.  See  Declaration,  vol.   ■;,  p.  349 

one  or  the  other  of  these  causes,  or  of  rlicq.:  Plhadisg,voI.  i8,p.  467Wj(V-' 

all    combined."     Fowler    i'.    Western  Ferguson  i'.  Anglo-American  Tel.  Co, 

Union  Tel.  Co.,  80  Me.  381;  6  Am.  St.  15  Pa.   St.   an;    Kennon    t.  Western 

Rep.  Ji6.  Union  Tel.  Co.,  92  Ala.  399. 

1.  Woinack  v.  Western  Union  Tel.         ■.  The  complaint  need  not  allege  that 

Co.,  58  Tex.  iSo;  44  Am.  Rep.  614.    In  the  message  as  offered  to  the  company 

this  case  the  court  upheld  the  validity  was  in  writing,  although  there  is  a  val- 
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transmitting  it.'  It  is  not  necessarily  demurrable  because  it 
claims  special  damages  as  well  3S  the  statutory  penalty,  although 
the  case  was  one  in  which  the  penalty  was  not  recoverable,*  The 
amount  and  character  of  the  damages  claimed  should  be  set  out,' 
though  it  is  held  that  under  a  claim  of  general  damages,  the  plain- 
tifl  may  recover  for  mental  suffering.*  It  must  also  allege  such 
damages  as  are  recoverable,  and  if  on  its  (ace  only  remote  or  con- 
sequential damages  appear  to  be  claimed,  it  is  demurrable.' 

Where  the  complaint,  after  setting  out  the  words  of  the  mes- 
sage, has  a  copy  of  it  attached  and  asks  that  such  copy  be  made  a 
part  of  the  complaint,  the  entire  copy,  including  the  printed  con- 
tract, becomes  a  part  of  it.* 

(2)  In  Actions  for  Statutory  Penalty — (See  also  PENALTIES,  voL 
18,  p.  269), — The  rules  of  pleading  are  usually  enforced  with  more 
strictness  in  actions  of  this  character  than  in  ordinary  actions  for 
damages.  The  complaint  must  allege  all  the  facts  necessary  to 
bring  the  case  within  the  letter  of  the  statute  as  well  as  its  spirit.* 
It  must  therefore  allege  that  the  usual  charges  were  paid  or 
tendered,^  and  that  the  defendant  company  is  one  included  within 
the  terms  of  the  statute.^     It  need  not,  however,  set  out  a  copy 

id  regulation  by  the  company  that  all  ticularc  If  they  had  been  specially  ez- 

messages  must  be  in  writing.     Western  cepted  to.     For  example,  see  Loper  «. 

Union  Tel.  Co.  v.  Wilson,  93  Ala.  m.  ■Western  Union  Tel.  Co.,  70  Tex.  689  j 

1.  Washington,  etc., Tel. Co.  v.  Hob-  3i  Am.  &  Eng.  Corp.  Cas.  191  ;  16  Am. 

son,  tj  Gratt.  (Va.)  133.  St.  Rep.  864. 

a.  Alexander  f.  Western  Union  Tel.  7.  Wettern  Union   Tel.  Co.  w.  Kin- 
Co.,  67  Miss.  386.     In  this  case  the  pen-  ney.  106  Ind.  468;  Greenberg  t>.  West- 
atty  was  not   recoverable,   because  the  ern   Union  Tel.  Co.,'  89  Ga.  754  (com- 
negligent  act  was  committed  in  a  for-  plaint  set  aside), 
eign  state.  >.  MMtMiit]'  of  UlafliiE  Farmmt  Of 

5.  McAllen  -a.  Western  Union  Tel.  OtarBes, — In  proceedings  under  a  penal 
Co.,  70  Tex.  343;  31  Am.  &  Eng.  Corp.  statute,  the  party  plaintiff  must  bring 
Cas.  195  (must  allege  whether  actud]  his  case  within  the  letter  of  the  statute, 
or  exemplarr  damages  are  demanded),  and  therefore  he  must  aver  and  prove 

A  complaint  alleging  an  error  in  the  that    he   paid   or   tendered    the   usual 

transmisstbn  of  a  telegram  whereby  the  charges.     Western   Union  Tci.  Co.  ti. 

plaintiffwas prevented  from buyingcer-  Mossier,  95   Ind.  33;   Western  Union 

tain  goods,  and  asking  a  certain  sum  as  Tel.  Co.  v.  Ferguson,  57  Ind.  495. 

special  damages  without  alleging  any  But  when   the   action   is   not  under 

facts  going  to  show  such  damage,  will  penal  statute,  but  under  the  common- 

not  sustain  a  judgment  for  more  than  law  right  of  recovery  of  damages,  It  Is 

nominal  damages.     Acheson  «.  West-  not  necessary  to  allege  in  the  complaint 

cm  Union  Tel.  Co.,  96  Cal.  335.  the  payment  or  tender  of  charges.     If 

4.  So   Relle  v.  Western   Union  Tel.  complaint  shows  that  plaintiff  engaged 

~   .,  5S  Tex.  30S;  40  Am.  Rep.  S05.  the  defendant  and  that  the  dafendant 

„.   , ,  i™. 

Meaiure  of  Datnaaea.   Compare  A\ex-  Co.  r.  Meek,  49   Ind,   ^y,   MlUlken  v. 

ander  v.  Western  Union   Tel.   Co.,  67  Western  Union  Tel.  Co.,  110  N,Y.403, 

Miss.  386.  rtversinir  53  N.  Y.  Super.  Ct.  333;  53 

6.  Sherrilli'.  Western  Union  Tel.  Co,  N.  Y,  Super.  CI.  111. 

109  N.  Car.  w.  9.  Dudar  Indiana  Statnt*. — The  com- 

A  complaint  may  be  good  on  general    plaint  is  required  to  allege  that  the  de- 
demurrer,  though  it  mietit  have  been    fendant  was,  In  the  words  of  the  statute, 
considered  insufficient  Ui  certain  par-    "engaged  in  telegraphing  for  the  pub- 
aS  C.  of  L.— S3  838 


>y  Google 


MbmM  Or       TELEGRAPHS  AND  TELEPHONES. 

of  the  message,*  nor  is  it  necessary  that  it  should  negative  mat- 
ters of  defense,*  nor  does  the  requirement  that  the  allegations 
must  not  vary  from  the  proof  avoid  the  complaint,  where  the 
inconsistency  is  merely  an  immaterial  difference  in  dates.' 

d.  Evidence. — It  is  not  proper  to  admit  evidence  to  show  that 
the  defendant  company  is  a  wealthy  corporation ;  such  evidence 
is  admissible  only  where  there  has  been  a  willful  injury,  and  ex- 
emplary damages  are  claimed ;  *  nor  is  evidence  of  the  embarrassed 
financial  condition  of  the  sender  of  the  message  admissible,  as 
bearing  on  the  question  of  damages  for  the  loss  of  a  valuable 
bargain  in  consequence  of  the  company's  negligence."  So  where 
the  message  was  to  a  physician  requesting  his  professional  attend- 
ance, evidence  on  behalf  of  the  company  that  the  doctor's  charges 
had  not  been  paid  and  that  he  did  not  usually  make  such  visits 
without  prepayment,  is  inadmissible.**    Evidence  cannot  be  ad> 

lie ;  "  and  an  allegation  that  defendant  it,  the  complaint  need  not  aver  that  the 

was  "engaged  In  the  budness  of  trans-  addressee  lived  within  delivery  dlitance, 

mitting  telegraphic  dispatches  for  hire,"  since   whether    he    did   or  not  whs    a 

is  insufficient.  Western  Union  Tel.  Co.  matter  of  defense.  Western  Union  Tel. 

V.  Aiteil,  69  Ind.  199.     See  also,  as  to  Co.  v,  Buskirk,    107  Ind.  549;  Western 

■uffidencv  of  such  allegations,  Western  Union  Tel.  Co.  i'.  Gouear,  84   Ind.  176 

Union  Tel.  Co.  v.  Rot^erts,  87  Ind.  377;  (Rev.   Stat   1876,   p.   868  conslrmtdy. 

Western  Union  Tel.  Co.  v.  Adams,  87  Western  Union  Tel.  Co.  v.  Lindlej,  6j 

Ind.  598;  44  Am.  Rep.  776.  Ind.  371.    See  also  StiUDAY,  vol.  24,  p. 

Under  the  statute  of  1885,  the  courts  51S.    Underthestatuteof  i8Sc,however, 

seem   to   have   Insisted   less  than   pre-  a  difTerent  rule  is  set  up,  and  the  cora- 

viously  upon  exactness.     Thus  it  Is  held  plaint  must   allege  that  the  addrescee 

that  a  complaint   which   states   that  a  resided    within    delivery    disUQce   of 

message  was  not  transmitted  until  more  tlie  receiving  office.    Reese  v.  Western 

than  27  hours  after  it  was  received,  and  Union  Tel.  Co.,  113  Ind.  304. 

that  the  company  did  not  transmit  it  In  Western   Union  Tel.  Co.  v.  Hen- 

with  impartialitv  and  in  good  Taith  with-  derson,   89   Ala.  510;   30  Am.  &  Eog. 

out  delay,  and  in   the  order  of  time  in  Corp.  Cai,  6ij;  t8  Am.  St.  Rep.  148,  the 

which  it  wasrecelved, sufficiently  shows  rule  Is  stated  to  lie  that  in  an  action 

a  violation  of  the  statute,  though  It  does  for  failure  to  deliver  a  message  within  a 

not  refer  to  the  statute,  or  state  that  the  reasonable  time,  where   the  defense  is 

message  was  oBered  and  accepted  upon  that   the   person  to   whom  it  wa*  ad- 

the  usual  terms.     Western   Union  Tel.  dressed  lived  outsideof  the  f^ee  delivery 

Co.  -v.  Grifiin,  I  Ind.  App.  46.  limits,   and  that  plaintiff  (the  sender) 

Where  the  message  appears  to  have  failed  to  comply  with  the  regulation  of 

been  sent  on  Sunday,  the   complaint  Is  the  company  requiring  a  deposit  to  pay 

bad  unless  it  shows  that  the  sending  of  for  delivery  in  such  case,  the  burden  ia 

such  message  was  a  matter  of  necessitj  on  plaintin  to  prove  that  such  person 

or  charity.     Western   Union   Tel.  Co.  lived  within  the  Hmita. 

V.  Yopst,  1 18  Ind.  348;   11  Am.  &  Eng.  •.  Thus,  where  the  complaint  alleged 

Corp.  Gas.  519.     As  to  suificlency  of  that  the  message  was  sent  in  March, 

such  a  complaint,  see  Western    Union  the  plaintiff  might  still  show  it  to  have 

Tel.  Co.  Ti.  Grilfin,  I  Ind.  App.  46.  been  sent  In  January.     Western  Union 

I.  Western  Union  Tel.  Co.  v.  Mere-  Tel.  Co.  -a.  Kilpatrick,  97  Ind.  43. 

dith,  95  Ind.  93;  8  Am.  &  Eng.   Corp. '  4.  Western  Union  Tel.  Co.  -v.   Hen- 

Cos.  54.  denon,  89  Ala.  510;  30  Am.   &  Eng. 

3.  AUeratlona  m  to  SMtOene*  or  Ad-  Corp.  Cas.  615:  rS  Am.  St.  Rep.  148. 

diMH*  within  Dsllvery  Umlts.— Thus,  S.  Western  Union  Tel.  Co.  v.  Way, 

where  the  statute  required  messages  to  83  Ala.  54a. 

be   delivered   in   cases  where   the   ad-  ».  Western  Union  Tel.  Co.  n.  Hen- 

dressee  lived  within  one  mile  of  the  re-  deraon,  89  Ala.  510;  30  Am.  Sl  Eng. 

celving  station  or  in  the  same  city  with  Corp.  Cas.  6r5 ;  18  Am.  St  Rep.  148. 
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mitted  to  show  that,  because  of  the  alleged  negligence,  a  deduc- 
tion had  been  made  from  the  pay  of  the  operator  by  one  of  his 
superior  ofRcers.*  Statements  or  declarations  of  the  company's 
a^nt  who  received  the  message,  are  inadmissible,  except  where 
they  can  be  shown  to  be  a  part  of  the  res  gesta^  _  But  the  com- 
plainant may  introduce  evidence  that  other  messages,  sent  on 
the  same  day  as  his,  were  transmitted  correctly  and  delivered 
promptly ;  ^  and  where  the  action  was  for  mental  suffering  caused 
by  the  plaintiff's  being  kept  away  from  the  bedside  of  his  dying 
mother,  the  court  allowed  evidence  to  be  introduced  to  show  that 
plaintiff  was  his  mother's  favorite  child.*  Where  his  good  faith 
in  making  certain  purchases  in  pursuance  of  the  erroneous  tele- 
gram is  in  question,  the  plaintilT  may  show  his  understanding  of 
the  message  and  that  he  acted  on  the  basis  of  such  understand- 
ing.* And  in  general  all  evidence  pertinent  to  the  substantial 
issues  involved,  and  tending  to  throw  light  on  the  whole  transac 
tion,  is  admissible.** 

1.  Grinnell   v.  Western  Union  Tel.  companj'.     WcBlem  Union  Tel.  Co.  11. 

Co.,  113  Mass.  299;  18  Am.  Rep.  485.  Bennett,  i  Tex.  Civ.  App.  558. 

9.  DMlUMtliHia  ULd  AdmlMloni  or  Op-  *.  Western  Union  Tel.  Co.  v.  Lj-don, 

arMon. — Thus, where  the  operator  made  8a  Tei.364,     Here  the  plBlntiflf  was  al- 

■  mistake  in  transcribing;  ameseagere-  lowed   to  show  that  he   sent   another 

ceived  at  his  office   and  delivered  the  message  to  the  sameplace,  but  to  a  dif- 

neit  da^,   his  admission  of  the  error,  ferent  person,  and  that  it  was  delivered 

made  several  days   afterwards,   Is   not  and  a  reply  received  within  a  specified 

evidence  against  the  companj',  being  no  time.     But  see  as  to  the   admission  of 

part  of  the  res  gtsttE.     Aiken  v.  Weet-  such  evidence  generally,  Necligencb, 

ern  Union  Tel.  Co,  sS.  Car,  358.  Such  vol.  16,  pp.  457-8. 

statements  are  not  competent  as  against  4.  Western  UnionTel.Co.  v.Lydon, 

the  company  to  prove  the  negligence  of  83  Tex.  364. 

the  company,  when  they  are  not  made  S.  Alkenii.  Western  Union  Tel.  Co., 

In  the  performance  ot  any  duty  relating  69  Iowa  3' ;  '3  A*"-  &  ^"g-  Corp,  Cas. 

to    the   transmission   of  the   message.  585 ;  58  Am.  Rep.  210. 

Western  Union  Tel.  Co.  v.  Wav,  83  6.  Generally    where    the    company 

Ala.  543.     Where  the  action  is   lor  a  seeks    to  excuse   non-delivery   on  the 

failure  to  deliver  a  message  summon-  ground  that  the  receiver  was  an  obscure 

jng  a   physician  to  attend  at  a  child-  person  whom  the  messenger  could  not 

birth,  correspondence  by  wire  between  find,   specimens  of   printed  cards  and 

the  operators  sending  and  receiving  the  letter-heads  which  he  had  used  in  his 

message,  not  communicated  to  plaintiff  business  as  grocer  are  pertinent  to  the 

or  bis  wife,  Is  not  admissible  to  show  issue   and    admissible,  especially   after 

that  the   physician  had  gone  into  the  he  had  testified  without  objection  that 

country  so  that  the  message  could   not  he  so  used  them.    Gulf,  etc.,  R,  Co.  -u. 

be  delivered  to  him.     Western   Union  Wilson,  69  Tex.  739;   21   Am.  &  Eng. 

Tel,  Co.   V.  Cooper,  ji   Tex.   507;   10  Corp.  Cas.  8a 

Am.  St.  Rep.  772.  Defendant  sent  a  dispatch  by  plain- 
In  aa  action  for  mental  suffering,  tlfTstelegraphllneforpurchaseof stock, 
declarations  of  the  company's  agents,  which  did  not  reach  New  York,  Its  des- 
madeto  the  sender  ot  the  message,  that  tination;  at  the  same  time  he  mailed  a 
it  had  been  delivered  at  the  other  end  letter.  At  the  trial,  a  letter  from  the 
ot  the  line,  are  properly  admitted  in  parties  In  New  York  was  admitted,  and 
evidence.  Western  Union  Tel.  Co.  v.  defendant  testified  as  to  the  reasons 
Lydon,  8»  Tex.  364.  In  an  action  for  why  the  New  York  parties  did  not  buy 
delay  In  delivering  a  message,  evidence  directly  on  receipt  of  letter.  Hald,  that 
of  declarations  made  by  the  company's  the  letter  and  the  statements  by  the 
messenger  as  to  his  inability  to  find  parties  in  New  York  were  inadmissible, 
tbe  plaintiff,  are  admissible  against  the  U.S.  Tel.  Co.  v.  Wenger,  55  Pa.  St 
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t.  Instructions — (See  Instructions,  vol.  ii,  p.  236;  Neg- 
ligence, vol.  16,  pp.  463-68  ;  Questions  of  Law  and  Fact, 
vol.  19,  p.  S98). — In  addition  to  these  references  see  note  I  for 
instances  of  instructions  in  particular  cases. 

3.  Keanire  of' Damages— n.  General  RuLE. — ^The  rule  as  to  the 
measure  of  damages  in  the  class  of  cases  under  consideration  was 
first  clearly  laid  down  in  the  well-known  case  of  Hadley  v.  Baxen- 
dale  ;  '  the  rule  as  there  stated  has  been  so  often  quoted  as  to 
have  become  a  proverb  in  law,  and  it  is  universally  recognized 
and  accepted  as  a  fundamental  principle  in  the  law  of  damages 
for  negligent  breach  of  contract.  The  exact  statement  of  the  rule 
is  that  "  when  two  parties  have  made  a  contract  which  one  of 
them  has  broken,  the  damages  which  the  other  party  ought  to 
e  in  respect  of  such  breach  of  contract  should  be  such  as  may 


Pa.  St.  441;  15  Am.  St.  Rep.  687.  lermlned  by  the  jury  from  all  the  facts 

The  meaning  of  a  dispatch  eent  front  and  ctrcumstanceB,  and   if  you   believe 

a,  live  etock  broker  to  a  shipper,  couch-  from  the  evidence  that  defendant  used 

ed  in  Buch   terms  as  to  be  readily  un-  such  care  and   diligence  as  a  prudent 

derstood  br  the  shipper,  but  which  Is  man.  under  like  circumstances,   would 

ambiguous' or  unintelligible  to  persons  use  In   his  own  behalf  to  deliver   the 

not  engaged   in   the  stock  business  as  message,  and  failed  through  no  fault  of 

shippers,  may  be  explained  by  the  testi-  defendant  company  or  Its  agents  or  em- 

mony  of  the  broker  who  sent  it.  West-  ployfe,  then  you  will  find  for  defend- 

ern    Union    Tel.    Co.    v.   Collins,   45  ant,"  Is  sufficient.    Gulf,  etc.,  H,  Co.  v. 

Kan.  88.  Wilson,  69  Tex.  739;  31  Am.  &  Eng. 

Where  the  company  failed  (o  deliver  Corp,  Gas.  80. 
a  message  summoning  a  physician  to  as-  Where  the  action  was  for  delajr  in 
sist  at  a  conflnement,  proof  was  admis-  delivering  a  message,  whereby  a  son 
Bible  that  the  child  was  atlll-born,  if  was  prevented  from  reaching  the  bed- 
such  fact  tended  to  show  that  the  moth-  aide  of  his  dying  mother,  the  court 
er's  labor  was  thereby  prolonged,  and  properiy  refused  to  charge  the  jury 
her  BufFerIng  so  Increased.  Western  that  plaintifF  could  not  recover  If  he 
Union  Tel,  Co.  v.  Cooper,  71  Tex.  507;  failed  to  take  certain  trains  by  which  he 
10  Am.  St.  Rep.  772,  would  have  reached  the  bedside  of  his 

In  Erie  Tel.,  etc.,  Co.  t>.  Grimes,  8a  mother  before  her  death.  It  being  the 
Tex.  39,  the  plaintlfT  G.,  on  retumittg  province  of  the  jury  to  say  whether  or 
home  after  an  absence  of  several  days,  not  plainllfTs  delay  was  accounted  for 
found  awaiting  him  a  message  dated  or  excused.  Western  Union  Tel.  Co- 
two  days  previous,  announcing  that  an  i>.  Lydon,  83  Tex.  364.  In  this  same 
important  surgical  operation  was  about  case  it  appeared  that  the  plaintiff  had 
to  be  performed  on  his  mother,  and  ask-  replied  to  the  message  announcing  his 
ing  him  to  come.  He  telegraphed  Im-  mother's  illness  at  a  time  when  it  would 
mediately  to  know  whether  it  was  too  be  several  hours  before  any  train  would 
late  for  him  to  come,  but  his  message  leave  his  place,  hoping  to  receive  an 
was  never  transmitted.  He  waited  a  answer  In  the  meanwhile.  The  court 
few  hours  fora  reply  and  then  lefthome,  properly  refused  Co  instruct  the  jury 
not  reluming  for  several  days.  The  that  he  should  have  acted  on  the  first 
question  was  raised  on  the  trial  as  to  dispatch  Instead  of  trusting  to  receive 
his  wish  to  see  his  mother.     He  testi-  another. 

fied  that,  not  having  received  a  dispatch,  The  subject  of  instructions  in  partlcu- 
he  supposed  that  the  operation  had  not  lar  cases  Is  considered  at  some  length  In 
been  performed.  It  was  held  that  his  Erie  Tel.,  etc.,  Co.  v.  Grimes,  81  Tex. 
■uppositlon  as  to  the  matter  was  a  fact  39;  Western  Union  Tel,  Co.  v.  Cow- 
to  be  considered  by  the  jurv.  per,  71  Tex.  507;  10  Am.  St.  Rep.  771. 

L  IB  FUtienlU  CaMi.^On  the  ques-  S.  9  Exch.  341. 
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fairly  and  reasonably  be  considered,  either  as  arising  naturally, 
t.  e.,  according  to  the  usual  course  of  things,  from  such  breach  of 
contract  itself,  or  such  as  may  reasonably  be  supposed  to  have 
been  in  the  contemplation  of  both  parties,  at  the  time  they 
made  the  contract,  as  the  probable  result  of  the  breach  of  it."  ' 
The  effect  and  operation  of  this  rule  is  to  exclude  the  considera- 
tion of  remote  and  speculative  damages ;  the  rule  itself  is  a 
definite  statement  of  what  damages  the  breach  of  contract  is  the 
proximate  cause.*  The  law  regards  only  such  damages  as  are 
the  proximate  consequence  of  the  injury  complained  of;  the 
accepted  maxim,  causaproxima  non  remota  spectatur,  excludes  the 
recovery  of  all  damages  of  which  the  alleged  wrong  was  not  the 
proximate  cause.'  The  subject  of  proximate  and  remote  cause, 
as  connected  with  cases  involving  a  recovery  for  negligent  injury, 

1.  Hadley  r.  Baxendsle,  9  Exch.  341.  consequently    detajed.     In   an    action 

Alderson,  B.,  delivering  the  opinion  in  against   the  carrier   for  this  negligent 

this  ca$e,  went  on  to  sa^  r  "  Now,  if  the  deia\',  the  plaintiff  sought  to  recover  bb 

special  circumstances  under  which  the  damages,  the  loss  of  the  profits  caused 

contract  was  actually  made  were  com-  hy  his  mill  being  kept  idle.     The  court 

municated  by  the  plaintiffs  to  the  de-  held.however,  that  since  the  carrier  had 

fendants    and     thus     known    to    both  not  been  informed  that  the  want  of  the 

Eariies,  the  damages  resulting  from  the  shaft  and   that  alone  would   keep  the 

reach  of  such  a  contract,  which  they  mill  idle,  the  plaintiff  could  not  recover 

would   reasonably  contemplate,  would  of  him  for  such  loss  of  profits;  the  loss 

be  the  amount  of  Injury   which  would  could  not  have  been  in  contemplation  at 

ordinaritv  follow  from  a  breach  of  con-  the  time  the  contract  of  carriage  was 

tract  under  these  special  circumstances  made. 

to  Itnown  and  communicated.  But,  on  The  courts  adopt  this  rule  universal- 
the  other  hand,  If  these  special  circum-  ly,  although  it  has  been  laid  down  in 
stances  were  wholly  unknown  to  the  some  cases  that  an  action  by  the  ad- 
party  breaking  the  contract,  he  at  the  dreesee  is  not  ex  coniractti,  but  ex  de- 
most  could  only  be  suppoeed  to  have  lido.  See  supra,  this  title,  Characttr 
had  in  his  contemplation  the  amount  of  0/  the  Action.  And  see  Damaobh, 
Injury  which  would  arise  generally,  and  vol.  5,  p.  13. 
in  the  great  multitude  of  cases  not  af-  1,  Smith  v.  Western  Union  Tel.  Co., 


fected  by  any  special  circumstanceB,  83  Ky.  104;  S  Am.  &  Eng.  Corp.  Cas. 
from  sucn  a  breach  of  contract.  For,  15;  4  Am.  St.  Rep.  i:6. 
had  the  special  circumstances  been  S.  Othar  8tat«m»iLti  of  the  Bula. — 
known,  the  parties  might  have  specially  In  Squire  t'.  Western  Union  Tel.  Co., 
provided  for  the  breach  of  contract  by  gS  Mass.  333;  93  Ani.  Dec.  157,  the 
special  terms  as  to  the  damages  in  that  court,  by  Bigelow,  C,  J.,  !a[d  down 
case,  and  of  this  advantage  It  would  be  a  similar  rule  as  follows  :  "A  rule  of 
very  unjust  to  deprive  them,"  See  all  damages  which  should  embrace  within 
this  language  quoted  In  Mackey  v,  its  scope  all  the  consequences  which 
Western  Union  Tel.  Co..  16  Nev.  aa6;  might  be  shown  to  have  resulted  from 
Gray  on  Telegraphs,  4  80;  Thompson  a  failure  or  omission  to  perform  a 
on  Electricity,  f  311.  The  facts  in  the  stipulated  duty  or  service,  would  be  a 
Hadley  v.  Baxendale  case  were  that  the  serious  hindrance  to  the  operations  of 
plaintiff  broke  a  shaft  in  his  mill,  and  in  commerce  and  to  the  transaction  of 
order  to  get  it  replaced,  leil  the  broken  the  common  business  of  life.  The  etTect 
shaft  wl%  defendant,  a  carrier,  to  be  would  often  be  to  impose  a  liability 
taken  to  the  manufacturer  as  a  model,  wholly  disproportionate  to  the  nature 
at  the  same  time  Informing  the  carrier's  of  the  act  or  service  which  a  parly  had 
clerk  that  he  desired  the  shaft  to  be  sent  bound  himself  to  perform,  and  to  the 
forward  immediately,  as  his  mill  must  compensation  paid  and  received  there- 
remain  idle  until  a  new  shaft  could  for.  The  practical  rule,  founded  on  a 
come.  The  carrier  delayed  forwarding  wise  policy,  and  at  the  same  time  con- 
the  broken  shaft  and  the  new  one  was  slstent    with    good    ^ense    and    sound 
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has  been  considered  at  length  in  a  previous  article ;  *  it  must  be 
observed,  however,  that  where  the  action  is  for  a  breach  of  con- 
tract, the  damages  are  restricted  to  a  more  narrow  limit  than  in 
actions  in  tort.*  But,  aside  from  what  has  been  said,  general 
statements  of  the  law  regulating  the  measure  of  damages  are  of 
little  value  ;  the  difficulty  in  most  cases  is  not  to  determine  the 
correctness  of  any  rule  of  law,  but  to  ascertain  whether  such  rule 
applies  to  the  particular  case  under  consideration  and  to  deter- 
mine the  effect  of  its  application.  For  this  reason  the  remainder 
of  this  section  may  best  be  devoted  chiefly  to  illustrative  decided 
cases,  in  which  an  application  of  the  foregoing  recognized  prin- 
ciples has  been  made  to  peculiar  states  of  facts." 

b.  What  are  Remote  or  Speculative  Damages. — Remote 
or  speculative  damages  are  those  which  do  not  result  directly 
or  necessarily  from  the  wrong  complained  of,  and  which  depend 
for  their  existence  upon  the  operation  of  an  additional  cause ; 

equity,  IB  that  a  party  can  be  held  liable  respect  to  th»  cause  from  which  Ihejr 
for  a  breach  of  a  contract  onl_v  for  such  proceed.  Under  this  rale,  speculative, 
damages  as  are  the  natural  or  neces-  contingent,  remote  damages  whichcan- 
sary,  and  the  immediate  and  direct  re-  not  be  directly  traced  to  the  breach  corn- 
suits  of  the  breach — such  as  might  plained  of,  are  excluded.  .  .  .  It  ia 
properly  be  deemed  to  have  been  in  not  required  that  the  parties  mast  ha*e 
contemplation  of  the  parties  when  the  contemplated  the  actual  damages  which 
contract  wag  entered  into — and  that  all  are  to  be  allowed.  But  the  damage* 
remote,  speculative,  and  uncertain  re-  must  be  such  as  the  parties  may  be 
suits,  as  well  as  possible  proHta  and  fairly  supposed  to  have  contemplated 
advantages  and  other  like  consequences  when  they  made  the  contract.  A  more 
which  might  have  arisen  from  the  ful-  precise  statement  of  the  rule  Is  that  a 
fillment  of  the  contract,  must  be  ex-  party  is  liable  for  all  the  direct  damages 
eluded  as  forming  no  just  or  legitimate  which  both  parties  would  have  con* 
basis  on  which  to  determine  the  extent  templated  as  flowing  from  its  breach,  M, 
of  the  injury  actually  caused  by  a  at  the  time  they  entered  into  it,  they 
breach.  Fox  v.  Harding,  7  Cush.  had  bestowed  proper  attention  upon  tlK 
(Mass.)  516;  Cutting  v.  Grand  Tnzik.  subject,  and  had  been  fully  Informed  of 
R.  Co.,  13  Allen  (ifass.)  381."  In  the  the  fact."  See  these  statements  of  the 
case  quoted  from,  it  appeared  that  the  rule  quoted,  or  similar  langua^  em- 
company  failed  to  deliver  a  message  ployed  in  Griffin  v.  Colver,  16  N.  Y. 
conlolnlng  an  agreement  to  accept  an  489 ;  69  Am.  Dec.  718;  First  Nat.  Bank 
offer  toaeM  goods  at  a  certain  price,  in  r.  Western  Union  Tel,  Co.,  30  Ohio  SL 
consequence  of  which  the  bargain  was  565;  17  Am,  Rep.  2S5  ;  Baldwin  i'.  U.  S. 
lost.  The  court  held  that  the  measure  Tel.  Co., 45  N.  Y.  744;  6  Am.  Rep.  165; 
of  damages  was  the  additional  sum  Bartlett  1'.  Western  Union  Tel.  Co.,  & 
which  the  plaintiff  would  have  been  Me.  3og;  16  Am.  Rep.  437 ;  Pepper  t». 
compelled  to  pay  at  the  same  place  to  Western  Union  Tel.  Co^  87  Tcnn.  554; 
obtain  the  same  quantity  of  similar  15  Am.  &  Eng.  Corp.  Cas.  543  \  10  Atn. 
goods,  but  that  "  any  profit  which  the  St.  Rep.  699  (not  necessary  that  the 
plaintiffs  might  have  realized  by  the  exact  pecuniary  loss  should  hkve  been 
«ale  of  the  goods  which  were  the  sub-  foreseen  as  a  consequence  of  negligent 
ject  of  the  message  was  not  an  element  transmission). 

of  damage  and   nothing  could   be  re-  I.  See     NBGLrcENCB,   vol.    16,    pp. 

covered  on  that  account."  43S-446. 

In  Leonard  v.  New  York,  etc.,   Tel.  a.   See  Damages,  vol.  5,  p.  13;  Nbg- 

Co.,  41  N.  Y.  544;  I  Am.  Rep.  446,  the  licence,  vol.  16,  p.  476. 

court,  by  Earl,  J.,  said  ;  "  The  damages  S.  In    Louisiana   Mut.   Ins.    Co.    v, 

must  iiow  directly  and  naturally   from  Tweed,  7  Wall.  (U.  S.)  44,  Justice  Mil- 

the   breach  of  contract  and  they  must  ler  observes  that  "  If  we  could  deduce 

be  certain,  both  in  their  nature  and  in  from  them  (the  coses)  the  beat  poaaibls 
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which  are  uncertain  or  contingent ;  *  and  which  no  man  o£  ordi- 
nary  care  and  forethought  would  have  contemplated  as  a  proba- 
ble result  of  a  breach  at  the  time  the  contract  was  made.*  Thus, 
the  probability  that  if  the  messaee  had  been  properly  transmitted 
a  certain  trotting  horse  would  have- won  a  race  and  his  owner 
secured  a  lai^e  purse,  or  that  a  painting  or  other  article  to  be  ex- 
hibited would  have  won  a  premium,  is  not  a  proper  element  of 
damage,  being  too  remote  and  entirely  speculative.'  So  the  loss 
of  a  valuable  note,  which  the  plaintiff  alleged  his  father  would 
have  given  him  had  he  been  able  to  see  him  at  his  death,  is  too 
remote  to  be  considered  in  a  claim  for  damages  for  a  failure  by 
the  company  to  deliver  a  message  announcing  the  fathers 
extreme   illness.*     The   rep         "  ~     - 

instances  of  similar  claims.* 

In  the  category  of  remote  damages  are  to  be  included  all  those 
damages  which  result  from  the  operation  of  an  intervening  effi- 

d  remain  if  the  train  had  not  been  neglJgeatlj 

^  largely  delajed,  his  horee  would  have  arrived 

_ing  to  It  in  time   and  won  the  race."     A   maa 

and  ollen  with  the  nicest  diBcHmina-  was  found  in   Kansas,   however,  who 

tions."  earnestlj  insisted  that  he  should  be  al< 

1.  "Tlie  party  injured  is  entitled  to  lowed  to  recover  the  stake  moncT' 
recover  all  his  damages,  including  which  he  alleged  his  steed  would  have 
gains  prevented  as  well  as  losses  bus-  won  had  he  not  been  kept  awav  from 
tained,  and  this  rule  is  subject  to  but  the  race  by  the  negligence  of  the  tele- 
two  conditions ;  The  damages  must  be  graph  company.  See  Western  Union 
■uch  as  may  fairly  be  supposed  to  have  Tel.  Co,  -a.  Crall,  39  Kan.  580;  j  Am. 
entered  into  the  contemplation  of  the  St.  Rep.  795. 

parties  when  thej  made  the  contract,  0.  nimtTRtlTe  Oam* — K«ma(«  Dam- 
that  is,  such  as  might  naturally  be  ex-  asoi. — Plaintiff  S.  signed  and  delivered 
pected  to  follow  its  violation  ;  and  they  to  the  company  a  message  :  "  R.  Meet 
must  be  certain,  both  in  their  nature  me  in  C,  Saturday  night."  It  was  not 
and  in  respect  to  the  cause  from  which  delivered  to  R.  and  plaintiff  brought 
they  proceed."  Selden,  J.,  in  Griffin  v.  an  action  against  the  company,  alleging 
Colver,  16  N.  Y.  489:  69  Am.  Dec.  718.  that  by  its  negligence  he  was  put  to 

9.  Chicago  V.  Starr,  43   III.   174;  S9  expense  in  hiring  a  conveyance  to  go 

Am.  Dec.  411;  Shear.  &  Red.  on  Neg.,  from  C.  to  R.'s  home  and  back  again; 

4  739 !   Pollock  on  Torts,36,  37 ;  Neg-  that  by  loss  of  time  he  failed  to  meet 

LicBMCE,  vol.  16,  p.  437.  important  engagements',  and  that,  by 

».  Western  Union  Tel.  Co.  v.  Crall,  reason    of    exposure,   his   health   was 

39  Kan.  580;  5  Am.  St.  Rep.  795.     See  greatly  impaired,    //e/i/,  that  the  peti- 

note  immediately  succeeding.  tion  was  bad  00  demurrer,  the  damages 

4.  Chapman  v.  Western  Union  Tel.  being  too  remote,  conjectural  and  not 

Co.,  90  Ky.  i(J5 ;  30  Am.  &  Eng.  Corp.  in  contemplation  of  the  parties  when 

Cas.  617.    The  court  said  :    "  Perhaps  the  contract  was  made.     Western  Un- 

his  father  would  have  given  him  the  Ion  Tel.  Co.  v.  Smith,  76  Tex.  253. 

note.  It  would  not,  however,  have  been  Damages  for  bruises  received  in  con- 

k  natural  consequence   of   his    going  sequence   of  being  obliged   to  take  a 

toseebim.     He  might,  and  he  might  rough  vehicle,  insteadofthefamiljrcar- 

not,  have  done  so.     No  such  loss  could  riage  which  he  had  telegraphed  for,  are 

have  been  contemplated  by  the  parties  too  remote  for  a  claim  against  the  tel- 

tothe  sending  of  the  message,  had  their  egraph  company  for  failure  to  transmit 

minds  at  the  time  been   drawn  to  the  a  message  ordering  the  carriage.     Mc- 

contingency  of  its  not  being  delivered.  Allen  v.  Western   Union  Tel.  Co.,  70 

.    .     .     As  welt  might  one  claim  from  Tex.  143;  11  Am.  &  Eng.  Corp.  Cas. 195. 

a  railroad  company  the   amount  of  a  In  Bodkin  v.  Western  Union  Tel.  Co., 

■take  in  a  race  upon  the  ground  that  31  Fed.  Rep.  134;  3i  Am.  &  Eng.  Corfk 
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cient  cause,  Even  though  the  company's  negligence  may  have 
some  causal  connection  with  the  damage  complained  of  and  may 
have  exerted  a  material  influence  in  producing  the  final  result, 
still  the  company  cannot  be  held  liable  as  being,  through  its  negli- 
gence, a  proximate  cause,  where  a  subsequent  intervening  cause 
took  advantage  of  such  negligence  and  brought  about  the  ulti- 
mate result  which  is  the  subject  of  complaint.'  If  the  company's 
default  is  made  mischievous  to  the  party  complaining,  only  by  the 
operation  of  some  other  intervening  cause,  then  the  maxim  causa 

a  negligent 

e  unable  to  take  a  barge  up  and  In  consequence  she  suffered  more 
the  river,  upon  which  to  load  a  large  physical  pain,  anxiety  of  mind  and 
lot  of  staves,  and  the  staves  were  iwept  alarm  on  account  of  her  condition,  and 
away  by  a  Rood.  The  message  read,  sustained  permanent  injury  for  want  of 
"  Barge  at  Mobile  Bridge.  Get  them  her  husband's  presence,  such  damages 
above  as  soon  as  possible."  It  was  held  are  not  remote,  but  are  a  proximate  con- 
that  the  losE  of  the  staves  was  too  re-  sequence  of  the  company's  negligence, 
mote;  an  efficient  cause  (the  flood)  hav-  the  message  having  shown  on  its  face 
Ing  intervened  between  the  company's  the  necessity  of  its  immediate  transmts- 
negligence  and  the  loss  complained  of.  sion  and  delivery.     Thompson  v.  West- 

Haisua  AiUug InformatloiL — Loas  on  ern  Union  Tel.  Co.,  106  N. Car.  549;  30 

Sal*  of  Froperty.^In  Baldwin  v.  U.  S.  Am.  &  Ene.  Corp.  Cas.  644.     See  also 

Tel.  Co,,  4.;  N.  Y.744;  6  Am.  Rep.  165,  Loper  ir.  Western  Union  Tel.  Co.,  70 

the  plaintiff  telegraphed  to  his  agent,  Tex.  6S9;  ai   Am.  &   Eng.  Corp.  Cas. 

"Telegraph  meat  Rochester  what  that  igi;  6  Am.  St.  Rep.  86+ 

well  Is  doing;"  the   message  was  unde-  In  Western  Union  Tel.  Co.  i'.  E^sall, 

livered  and  did  not  reach  theagentfor  74    Tex,   339;    i;   Am.   St.   Rep.  835, 

severaldays.    The  azent  on  receiving  it  ptaintifF,    having   bought    a    flock    o( 

replied  by  wire,  "  Well  flowing  eighty  sheep,  sent  a  dispatch  to  his  servant  to 

barrels;  can  sell  your  interest  for  f  5,000.  "  Bring  Shep,"  this  being  the  name  ot 

Telegraph  refusal,"  etc.     In  the  mean-  his  dog  ;  but  the  message  as  delivered 

time,    however,    plaintiff,    having    re-  directed  the  servant  to  "  bring  sheep." 

ceived  no  answer  after  waiting   some  It  was  held  in  an  action   against  the 

days,   sold  his  interest  for  $3, 800,    ?Ie  company  that  there  was  notice  of  the 

sued  to   recover  of    the  companv  the  object  of  the  dispatch,  and  attendant 

difference   In    the   price   receiveil  and  details. 

that  which  he  would  have  secured  had  See  also  a  prior  hearing  of  the  same 

'  there    l>een     no     delay    In    delivering  case  in  63  Tei.  668;   8   Am.   &   Eng. 

the    first     message,     and    introduced  Corp,  Caa.  70. 

some  evidence  to  show  that  the  oper-  1.  BltMt  of  InterranlngKlIloleiitGaiiM. 
ator  had  Icnowledge  of  the  circum-  — See  Negligence,  vol,  16,  pp,  444-5; 
stances  connected  with  the  message.  ScheRer  t'.  Washington,  etc.,  R,  Co., 
The  court  held  that  there  could  be  no  105  U.  S.  3J3 ;  8  Am.  &  Eng.  R.  Cas. 
recovery;the  damages  were  regarded  59;  Crain  t.  Petrie,  6  Hill  (N.  Y.)  512; 
as  "quite  too  remote,  and  depending  41  Am.  Dec.  765.  In  this  last  case  the 
upon  too  many  contingencies.  Had  the  doctrine  was  stated  by  the  court  that 
message  been  recelv^  (promptly}  the  "to  maintain  an  action  for  special 
a^nt  might  or  might  not  have  an-  damages,  they  must  appear  to  tie  the 
swered  it;  and  what  the  answer  would  legal  and  natural  consequences  arising 
have  been  cannot  certainly  be  known,  from  the  tort  and  not  from  thewrong- 
The  answer  might  or  might  not  have  ful  act  of  a  third  person  induced  there- 
been  received  by  the  plaintiffs  at  Roch-  by.  In  other  words,  the  damages  must 
ester,  and  if  received,  it  is  conjectural  proceed  wholly  and  exclusively  from 
what  might  have  been  the  action  of  the  the  injury  complained  ol." 
plaintiffs  thereon.''  The    case    of  Lowerv   f.    Western 

FroxlniAte  Oonsaquaneaa.  —  O  n    the  Union  Tel.  Co.,  60  N.  Y.  igS;   tg  Am. 

other  hand,  where  a  wife,  about  to  be  Rep.  154,  is  an  application  of  the  rule 

confined,  sends  a  message  summoning  ot  the  text.    B.  delivered  to  the  tele- 
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froxima  prevents  the  liability  of  the  company  ;  since  its  default 
becomes  a  remote  and  not  a  proximate  cause  of  the  injury.' 

c.  Effect  of  Special  Circumstances — (See  also  Damages, 
vol.  5,  pp.  14,15). — Special  circumstances  involved  in  the  case 
cannot  be  considered  in  estimating  the  damages,  unless  it  can  be 
made  to  appear  that  the  company  was  informed  as  to  them  at 
the  time  the  contract  of  sending  was  made.*  But  it  is  immaterial 
how  this  information  is  conveyed  to  the  company  ;  it  may  appear 
on  the  face  of  the  message,  or  may  be  communicated  by  the 
sender  or  his  agent  at  the  time  of  offering  the  dispatch  for  trans- 
graph  company  a  message  addressed  to  by  two  causes — the  shortcoming  of  the 
one  L.,  asking  him  for  a  remittance  of  telegraph  company  in  not  delivering 
five  hundred  dollars.  Through  the  the  message,  and  the  still  shorter- 
negligence  of  the  company's  agent,  the  coming  of  L.  in  appropriating  to  him- 
message  was  made  to  ask  for  five  self  what  belonged  to  somebody  else." 
thousand  dollars.  The  latter  amount  L.  had  testified  that  he  would  have  re- 
was  sent  to  B.,  who,  upon  receiving  it,  turned  the  money  if  the  request  had 
absconded  with  it.  It  was  held  that  been  made  on  the  said  Monday ;  but 
L.  could  not  hold  the  company  re-  this  was  a  mere  contingency,  as  there 
sponsible  for  the  loss.  The  embezzle-  was  no  proof  of  his  solvency  or  hon- 
ment    hy    B.    was    not    a    proximate    ^sty. 

consequence  of  the   erroneous   trans-         See  also  supra,  this  title,  Forged  or 
mission,  but  wag  produced  by  an  inter-     FranduUnl  Messagei, 
vening  cause,  1'.  p.,  B.'s  dishonesty.  1.  This  is  Mr.  Parson's  statement  of 

First  National  Bank  v.  Western  the  rule,  i  Pars,  on  Contracts,  p.  357 
Union  Tel.  Co.,  30   Ohio  St.   5^5;  37     et  seq. 

Am.  Rep.485,  wasasimilarcase."  The  a.  Western  Union  Tel.  Co.  ti.  Lively 
plainttfT,  a  bank  at  B.,  sent  a  letter  to  (Tex.  1891),  i;  S.W.  Rep.  197;  Western 
its  agent  in  New  York,  asking  as  to  Union  Tel.  Co.  v.  Way,  83  Ala.  541; 
the  financial  standing  of  certain  parties  Home  v.  Midland  R.  Co.,  7  C.  P.  583 ; 
who  had  presented  drafts,  and  conclud-  Wood's  Mayne  on  Dam.,  %  34. 
ing,  "If  everything  is  all  right,  you  "But,  on  the  other  hand,  if  these 
need  not  dispatch.  If  not  right,  an-  special  circumstances  were  wholly  u n- 
swer  by  Saturday  evening  (13th)."  On  known  to  the  party  breaking  the  con - 
Monday  at  4  irj  p.  m.  the  agent  deliv-  trad,  he,  at  the  most,  could  only  be 
ered  to  the  telegraph  company  in  reply  supposed  to  have  had  in  contemplation 
to  the  letter  a  message  reading ;  "  Par-  the  amount  of  Injury  which  would  arise 
lies  will  accept  If  bill  of  lading  accom-  generally,  and  in  the  great  multitude  of 
panics  draft.  Parties  stand  fair."    This    cases  not  affected  by  any  special   cir- 

fore  three  o'clock  on  the  same  day  the  tract."     Hadley  v.  Baxendale,  9  Exch. 

bank,  having  received  no  reply,  cashed  341.     See  also  Damages,  vol.    5,   pp. 

the  drafts    to   L.,   which  amount  was  14,  15. 

eventually  lost,  since  L.'s  drafts  proved  Heas&c*  AunoimaULK  Date  of  Trial  of 

worthless.     The  bank  brought   an  ac-  A  Cmo.— Thus  in  Western  Union  Tel. 

tlon  against   the   telegraph  company,  Co.  v.   Short,  53  Ark.  434,  a   message 

alleging   that    if     the    company    had  was  sent  to  plaintiff  inrorming  him  that 

promptly   delivered  the   dispatch,  the  his  case  was  set  for  Aug.  17th.     The 

money  paid  to  L.  could  have  been  re-  company  negligently  changed  it  to  read 

covered  from  him,  and  that  as  a  con-  Aug.  7th,  thereby  causing  plaintiff  to 

sequence  of  the  company's  negligence,  make   an   unnecessary  journey  to   the 

the  bank  was  defrauded  of  the  amount  piece  where  trial  was  expected.     It  was 

paid  on   the   drafts.     The  court  held  held  that  the  defendant  company  was 

that     only    nominal    damages     were  liable  for  plaintiff's  reasonable  expenses 

recoverable;  that  had  it   not  been  for  in  going  to  and  from  the  trial,  and  the 

the  intervening  cause,  the  dishonesty  value  oThis  time;  but  that,  there  being 

of  L.,  the  company's  negligence  would  no  evidence  that  the  company  had  no- 

not    have    produced   the  result  com-  tice  of  special  circumstances  connected 

plained  of.     "  The  loss  was  occasioned  with  the  sending  of  the  message,  it  waa 
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mission ;  it  is  only  requisite  that  the  company  shall  have  been 
informed  of  such  circumstances  at  the  time  it  contracted  with 
the  sender,^  Special  circumstances,  however,  even  when  com- 
municated  to  the  company,  cannot  control  the  measure  of  dam- 
^es,  where  the  damage  complained  of  is  essentially  remote  or 
speculative  in  its  character,  as,  for  example,  where  the  sender 
loses  the  opportunity  to  conduct  a  profitable  speculation  or  to 
secure  contingent  profits.* 

d.  Where  Message  is  in  Cipher  or  is  Otherwise  Un- 
intelligible— (i)  Tke  General  Doctrine.  —  The  rule  already 
set  out  as  to  the  measure  of  damages,  confines  the  plaintiffs 
recovery  in  actions  against  the  company  for  negligence,  to  such 
damages  as  may  fairly  be  supposed  to  have  been  in  contempla- 
tion of  the  parties  at  the  time  of  making  the  contract.*  This 
being  true,  it  follows  as  a  logical  and  necessary  sequence  that 
where  the  message  as  delivered  for  transmission  is  unintelligible, 
except  to  the  sender  or  the  addressee,  and  the  company  has  no 
information  otherwise  as  to  its  character  and  purport,  nor  of  its 
importance  and  urgency,  the  party  injured  can  recover  of  the 
company  nothing  more  than  nominal  damages  or  at  most  the  price 
paid  for  transmission.*     And   this  is  the    rule   which  has   beeo 

not  liable  Tor  loss  to  pUintifT  resulting 

from   the  necessitj'   or  shutting   down 

his  mill,  idleness  of  his  teams,  etc.,  dur-  Cos.  i 

Ing  his  absence.  3.  See  sufra,  this  title,  Meamre  ef 

In   Sprague  v.  Western   Union   Tel.  Damages— a.   General  Jtale. 

Co.,  6   Daly  (N.  Y.)  200;   af'd  67  N.  4.  In  Candee  v.  Western  Union  TeL 

Y.  590.  a  similar  message  was   lost  in  Co.,  34  Wis.  471  ;  17  Am.  Rep.  451.  llie 

transmission,  and,  in  consequence,  the  message  was  in  cipher,  and  the  com- 

plaintifF  and  his  counsel  went   to  the  pany  was  not  Informed  as  to  its  impor- 

place  □[   trial  and  found  that  his  case  tance.     The  court,  in  holding  that  onlj 

would  come  up  later.      He  was  allowed  nominal  damages  were  recoverable  for 

to  recover  the  expenses  of  himself  and  a  failure  to  deUver  It  promptly,  said,  by 

counsel  in  making  this  unnecessary  trip,  Dixon,  C.  ]■ :  "  It  cannot  be  said  or  as- 

and  also  the  fee  paid  to  his  counsel  for  sumed  that  anv  amount  of  damages  or 

going  the  second  time  and  attending  to  any  pecuniary  loss  or  injury  will  natur- 

the  case  then.  ally  ensue  or  be  suffered,  according  to 

1.  See  Damages,  vol.  5,  pp.  15,  16;  the  usual  course  of  things,  from  the 
McColl  V.  Western  Union  Tel.  Co.,  failure  to  transmit  a  message,  the  mean- 
44  N.  Y.  Super.  Ct.  487;  infra,  this  ing  and  Import  of  which  are  whollj  un- 
title, Where  Message  is  in  Cipier  known  to  the  operator.  The  operator 
er  is  Oiher-Biise  UninttUigiblt.  Com-  who  receives,  and  who  represents  the 
fare  Western  Union  Tel.  Co.  v.  Landis  company,  and  may  for  this  purpose  be 
<Pa.  1888),  12  Atl.  Rep.  467 ;  21  Am.  said  to  be  the  other  party  to  the  con- 
&  Eng.  Corp.  Cas.  306.  tract,  cannot  be  supposed  to  look  upon 

There  can  be  no  question  that  opera-  such   a   message  as  one  pertaining  to 

tors  or  agents  who  receive   dispatches  transactions  of  pecuniary  value  and  im- 

for  transmission,  are  agents  of  the  com-  portance,  and  In  respect  of  which,  pccun- 

pany   to   receive   Information   of  such  iary  loss  or  damages  will  naturally  arise 

special  circumstances.     From  the   na-  in  case  of  his  failure  or  omission  to  send 

ture  of  the  case,  in  no  other  practicable  It.     It  may  be  a  mere  item  of  news,  or 

way  could   the   company  have   know]-  some  Other  communication  of  trifling 

edge   of    the  circumstances    involved,  and  unimportant  character.     Ignorant 

Thompson  on  Electricity,  44  315,  316;  of  its  real  nature  and   importance,  it 

Western  Union   Tel.  Co.  v.  Valentine,  cannot  be  said  to  have  been  in  his  con- 

18  III.  App.  57.  templation,  at  the  time  of  making  the 
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adopted  by  the  English  and  American  courts  almost  without  ex- 
ception.' The  rule  is  analagous  to,  and  derives  support  from,  the 
principle  in  the  law  of  common  carriers  which  exempts  the  carrier 
from  responsibility  where  the  owner  of  goods  shipped  over  its 
road  conceals  their  nature  and  value.* 

contract,  that  any   particular  damage  Union  Tel.  Co,  v.  Hal!,  124  U.  S.  444; 

or  iniuTj  would  be  the  probable  rcBult  >i  Am.  &  Eng.  Corp.  Caa.  311. 

of  a  breach  of  the  contract  on  his  part."  In  Sanders  v.   Stuart,  i  C,   P.  Div. 

"Forhad  the  special  circumitances  been  326;  17  MosIc'b  Rep.  386,  a  collector  of 

known,  the  parties  mighthave  specially  telegraph  meuages,  who,  for  reward, 

provided  for  the  breach  of  contract  bj  undertook     to    receive    messages  for 

Bfiecial  terms  as  to  the  damages  in  that  tranamlision,  and  to  transmit  them  bj 

case  and  of  thia  advantage  it  would  be  telegraph  to  places   abroad,  received 

very  unjust  to  deprive  them."     Hadley  such   a   message   written   in  a  cipher 

v.  Baxendale,  9  Eich,  341.  (which    he   had   no   means  of  under- 

1.  pngH.h  and  luwrlaan  Btila. — San-  standing  or  reading),  and  negligently 

dera  V.   Stuart,    1    C.  P.   Div.  336;  17  transmitted   it   wrongly,   so   that   the 

Moak's  Rep.  286;  35  L.  T.   N.  S,  370;  sender  of  the  message  lost  a  profiuble 

34  W.  R.  949;   Klnghorne  v.  Montreal  contract.     It  was  held   that  only  nom- 

Tel.  Co.,  18  U.  C.  Qi,  B.  60;  Postal  Tel.  inal   damages  could   be  recovered  by 

Cable   Co.  I',  Lathrop,  131  HI.  575;  30  him  in  an  action  against  such  collector. 

Am.  &   Eng.  Corp.  Cas.  605 ;  19  Am.  See  also   Home  v.  Midland  R.  Co.,  7 

St  Rep,  js;  Western  Union  Tel.  Co.  C.  P.  583, 

V.  Martin,  9  111.   App.  587 ;  U.  S.  Tel.  EffHt  of  BtlptHatlon  against  LUbUltr 

Co.   I'.   Gildersleeve,  39   Md.   333  ;  96  tor  Srrora  or  TMxy  In  Ciphar  Hesaaca*. 

Am.  Dec.  519;  Beaupre  i'.  Pacific,  etc.,  — The  telegraph  blanks  contain  ■  stip- 


Tel.  Co.,  31  Minn.  155  ;  Abeles  v.  West- 
ern Union  Tel.  Co.,  37  Mo.  App.  554; 
McColl  V.  Western  Union  Te!.  Co.,  44 
N.  Y.  Super.  Ct.  487;  7  Abb.  N.  Cas. 
(N.  Y.)  151 ;  Landsberger  v.  Magnetic 
Tel.  Co.,  33  Barb.  (N.  Y.)  530;  Leon- 
ard f.  New  York,  etc.,  Tel".  Co.,  41  N. 
Y.  544;  I  Am.  Rep.  446;  Mackay  v. 
Western  Union  Tel,  Co.,  16  Nev.  333; 
Cannon  v.  Western  Union 
looN.  Car.  3oo;3i  Am.  &  E 
Caa.  124;  6  Am.  St  Rep.  590^ 
Union  Tel.  Co.  r.  Griswold,  37  Ohio 
St.  301 ;  41  Am.  Rep.  joo;  Pepper  v. 
Western  Union  Tel.  Co.,  87  Tenn. 
5541^5  Am,  at  Eng.  Corp.  Caa.  544; 
10  Am.  St.  Rep.  699  (doctrine  rec- 
ognized, though  not  applied);  Dan- 
lei  V.  Western  Union  Tel. Co.,  61  Ten. 
453;  8  Am.  &  Eng.  Corp.  Cas.  117;  48 
Am.  Rep.  305;  western  Union  Tel. 
Co,  V.  Kirkpatrick,  76  Tex.  217;  18 
Am.  St  Rep.  37;  McAllen  v.  Western 


ulation  to  the  effect  that  the  company 
will  not  be  liable  for  errors  in   cipher 
or  obscure  messages.     Such  a  stipula- 
tion is  reasonable  and  will  be  upheld. 
Cannon   i:   Western   Union  Tel.  Co., 
100  N.  Car,  300;  21  Am,  Sl  Eng.  Corp. 
Cas.  131 ;  6  Am.  St  Rep.  590.     But  as 
a  rule,  the  courts  have  not  regarded 
this  stipulation,   and  have  decided  the 
Tel.  Co.,    cases  on  other  grounds,  though  in  their 
ng.  Corp.    decisions  it  is  practically  upheld.     See 
*''    -  Gray  on  Telegraphs,  4  93,  n  ;  Thomp- 

son on  Electricity,  §  37a 

3.  Analogy  to  Knle  lit  Case  of  Cosudou 
Oarrlers.— See  Carrif.rs  of  Goods, 
vol.  2,  p,  796;  Angell  on  Carriers,  * 
264  ;  Redman  on  Carriers  (2ded,),  p.  53. 
In  Candee  v.  Western  Union  Tel.  Co., 
34  Wis.  471  :  17  Am,  Rep.  453,  wherea 
case  involving  a  cipher  message  was 
under  consideration,  the  court,  after  in- 
timating that  where  the  sender  used  no 
means  to  conceal  the  character  of  his 
Union  Tel.  Co*,  70  Tex.  343;  ai  Am.&     message,  he  would  not  be  bound  to  dis- 


Eng.  Corp.  Cas.  195;  Candee  v.  West- 


e  the  ir 


:cept  upon  inquirj 


1  Union  Tel.  Co^  34  Wis.  471 ;  17     by  tiie  company,  said :  "  But  in  regard 


Am.  Rep.  453;  Behm  v.  Western  Un- 
ion Tel.  Co.,  8  Biss.  <U.  S.)  131;  Gray 
on  Telegraphs,   j   80;   Thompson   r- 


lificalion 
vholly  I 


lages   in  cipher,  the  sig- 
and  purport    of  which  are 
:nown  to  the  operators,  the 
3uld  still  arise  whether  they 
^, .  ,  be  looked  upon  as  a  means 

n.&  Eng,  Corp.  Cas.  27 ;  56  Am.  Rep.  of  artifice  adopted  by  the  sender  to  con- 
119  (question  mentioned  in  one  of  the  ceal  the  nature  and  importance  of  the 
•ereral  opinions  delivered,  but  -what  communication  and  thus  have  brought 
was   said  was  obiUr  dicla) ;    Western    sncb  messages  within  the  operation  of 


)   353.     See   also  Hart  v.     question  ' 
Western  Union  Tel.  Co.,  66  Cal.  57918     should  n< 
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In  several  of  the  states,  however,  a  different  view  has  been 
taken.  In  Virginia,  Georgia,  Florida,  and  Alabama,  the  courts 
have  laid  down  the  doctrine  that  the  measure  of  damages  recov- 
erable by  the  plaintiff.is  not  to  be  affected  by  the  character  of  the 
message  and  the  knowledge  of  the  company  as  to  its  urgency  or 
importance ;  *  that  while  the  company  might  with  some  reason 
refuse  to  accept  a  cipher  dispatch  for  transmission  without  having 
its  meaning  explained,  yet,  after  having  accepted  it  and  under- 
taken to  transmit  and  deliver  such  dispatch,  it  cannot  escape  re- 
sponsibility for  its  negligence  by  setting  up  its  ignorance  as  to 

another  principle  which  exempts  the  important  one  isaneiceptlon.of  which 

common   carrier   from   reGponsibilitj.  the  operator  is  to  be  Informed.     .     .    . 

Angell  on  Carriers,  44  258,  263.     The  The  common  carrier  chargee  different 

principle  which   relieves  Che  common  rates  of   freight   for   different  articlea, 

carrier  on  the  ground  of  concealment  according  to  their  bulk  and  value  and 

bj  the  owner  of  the  goods,  in  respect  their  respective  risks  of  transportation, 

to  the  nature,    amount   and  value  of  and     provides     di&erent    methods   of 

them,  seems  to  be  that  which  is  most  transportation  for  each.  It  is  not  shown 

nearly  suited  to  the  case  or  transaction  here  that  the  defendant  company  had 

in  hand ;  and  as  it  is  the  one  which  has  any  scale  of  prices  which  were  higher  or 

been  thus  far  acted  upon  and  applied  lower,  as  the  importance  of  thedispalch 

by  other  courts,  we  feel  no  hesitation  was  great  or  small.     It  cannot  be  said, 

in  adopting  it."     See  also  Cannon  v.  then,  that  for  this  reason  the  operator 

Western  Union  Tel.  Co.,  100  N.  Car.  should  be  informed  of  ite  importance, 

300;  21  Am.  &  Eng.  Corp.  Cas.  138;  6  when    It   made   no   difference    in    the 

Ani.  St.  Rep.  ,^90.      Compare  Western  charge  of  transmission.   It  is  not  shown 

UnionTel.  Co.  i>.  H^er,  23Fla.  367;  16  that   if  Its   importance   had   been  dis- 

Am.  &  Eng.  Corp.  Cas,  333;  1  Am.  St.  closed  to  the  operator,  he  was  required 

Rep.  223.  by  the  rules  of  the  companj'   to  send 

1.  AntliorlUa*  Supporting  a  Oontruy  the  message  out  of  the  order  In  which 

Doctrine.  —  Daugbtery    v.     American  it  came  to  the  office  with  reference  to 

Union  Tel.  Co.,  75  Ala.  168;  5  Am.  &  other  messages  awaiting  transmission; 

Eng.  Corp.  Cas.  303;  51  Am.  Rep.  435  ;  that  he  was  to  use  any  extra  degree  tH 

American  Union  Tel,  Co.  f.  Daugh-  skill,  and  a  different  method  or  agency 

ter;,  89  Ala.  196;  Western  Union  Tel.  for  sending  it  fr«m  the  lime  or  the  skill 

Co.  I'.  Way,63  Ale.  542  (Somerville,  J.,  used,   the   agencies   employ^,   or  Dte 

dissenting) ;  Western  Union  Tel.  Co.  v.  compensation  demanded  for  sending  an 

■Hyer,   12   Fla.   637 ;   16  Am.   &   Eng.  unimportant  dispatch,  or  that  ft  would 

Corp.  Cas.  233;   i   Am.  St.   Rep.  332;  aid    &e   operator  in   its  transmiasioa. 

Western  Union  Tel.  Co.  v.  Patman,  73  For  what   reason,   then,  could   he  de- 

Ga.  285;  54  Am.  Rep.  877;   Western  mand  information  that  was  in  noway 

Union  Tel.  Co.  ».  Blanchard,  68  Ga.  whatever  to  affect  his  manner  of  action, 

199>  45  ^i)*-  Kep.  480;  Weatem  Union  or  impose  on  him  any  additional  obli- 

Tel.Co.t/.  Reynolds,77  Va.i73;s  Am.  gation  ?  "     Western  Union  Tel.  Co.  w. 

"        '    •       "  ^'  -    "■       '  17 ;    16   Am.   &   Ei^ 

._  ,  ...  „,»  Am.  St.  Rep.  aaj. 

See  also  Hart  -o.  Western  Union  Tel.  In  this  case,  the  message  was  in  ciphM* 

Co.,  66  Cal.  <79;  8  Am.  &  Eng.  Corp.  and  in  response  to  a  previous  cipher 

Cas.  27;  56  Am.  Rep.  119.  dispatch;  it  was  transmitted,  but  never 

"  It  can  safely  be  said  that  the  larger  delivered,    and     in     consequence,    the 

part  of  all  messages  sent  are  of  a  com-  plaintllfs   had   an   idle  chartered   ves- 

mercial  or  business  nature  which  sug-  sel   on   their   hands.    The   court   held 

gests  value.  The  requirements  of  friend-  that  actual  damages  could  be  recovered. 

■hip  or  pleasure  can  await  other  means  Rayney,  J.,  dissenting,  considered  that 

of  less  celerity  and  less  expense.    If  this  the  recovery  should  have  been  of  nom- 

be   true,  why  should   the  law  assume  inal  damages  only.     See  also  Bowen  v. 

that   as  a   rule   all   messages   sent  (by  Lake  Erie  Tel.  Co.  (Ohio,  1S53),  i  Am. 

telegraph)  are  unimportant  and  that  an  L.  Reg.  685;  Gray  on  TelcSTapha,^^. 
844 
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the  contents  or  importance  of  the  telegram.*  The  perplexing 
question  in  this  connection  is  as  to  whether  the  company  was 
actually  Informed  or  had  any  means  of  knowing  the  importance 
and  urgency  of  the  dispatch.  Such  information  may  be  derived 
from  the  message  itself,  or  from  external  evidence,  or  from  both 
of  these  sources.* 

(2)  Where  the  Message  Itself  Contains  t/ie  Only  Evidence  of  Its 
Importance, — In  such  cases,  if  the  message  is  in  cipher,  there  can 
be  no  question  as  to  the  application  of  the  rule,  and  the  plaintiff 
can  recover  no  more  than  nominal  damages,  together  with  the 
price  paid  for  transmission.'  But  where  ordinary  language  is 
employed,  the  meaning  and  purport  of  which  may  or  may  not  be 
understood  without  the  aid  of  other  information,  it  is  a  question 
lor  the  jury  to  determine  in  each  particular  case  whether  or  not 
it  was  sufficient  to  indicate  to  the  company's  agent  the  impor- 
tance of  the  message ;  no  absolute  rule  can  be  stated.^  By  some 
authorities,  it  is  considered  that  the  message  is  sufhciently  plain 

1.  Western  Union  Tel.  Co,  v.  Rey  Dot  Informed  of  the  importance  of  the 

nolde,  77  V«.  173 ;  5  Am,  &  Eng.  Corp.  message, 

Cas.  iSi;  46  Am.   Rep.   715;  Dnugh-        4.  WbsUiar  or  Not  KMiax*  !■  mMUt- 

terj  V.  American  Union  Tel.  Co.,  jj  gllila.— In    Pepper  v.   Western  Union 

Ala,  168;  5  Am.  &  Eng.   Corp.   Cas.  Te!.  Co.,  87  Tenn.  557 ;  35  Am.  &  Eng. 

an  ;  51  Am.  Rep.  435.     In  the  llrst  of  Corp.  Cas.  544 ;  10  Am.  St.  Rep.  699, 

these  cases,  there  was  a  complete  tall-  the  telegram  sent  to  produce  dealers, 

ure  to  transmit,  although  the  message  read :  "  Car  cribs  six   slitj,   c.   a.  f., 

was  accepted  (or  transmission;  the  case  prompt."     The   word   "cribs"   meant 

was  affected  bj  the  fact  that  a  statute  in  the  meat  trade  clear  ribs  and  "  c.  a. 

of  Virginia  prescribed  speciflcallj  the  f."   meant   cost    and    freighL      These 

duties  incumbent  upon  telegraph  com-  terms,  ft  appeared,  were  well   under- 

paniee  in  transmitting  mesiagea.  stood  in  the  trade  and  by  the  defend- 

9.  Messages  may  be  divided  Into  sev-  ant   companj.     It  was   held   that  the 

era]   classes,  according  to  the  degree  importance  of  the  message  was  sufli- 

of  intelligibility  which   they  bear   on  clenlly  disclosed  and  that  the  company 

their  faces,and  according  to  tne  amount  was  liable  for  the  damages  caused  from 

and   extent   of  the   external  evidence  its  substituting  the  words  "  six  thirty  " 

given  by  the  sender  when  the  message  for  "six    sixty."     See  also  Mowry   v. 

■was  offered  tor  transmission.     These  Western  Union  Tel.  Co.,  51   Hun  (N. 

can  best  be  considered  under  the  two  Y.)   136;    Martin   v.   Western   UnlOD 

headings  following.     See  Gray  on  Tel-  Tel.  Co.,  i  Tex.  Civ.  App.  143. 
egraphs,  1)1}  83-93.  In  Western  Union  Tel.  Co.  v.  Gris- 

«.  Daniel    i;.   Western    Union   Tel.  wold,  37  Ohio   St.  303;  41    Am.   Rep. 

Co.,  61  Tex,  45a ;  S  Am.  &  Eng-  Corp.  500,  the  plaintiff  delivered  this  message 

Cas.  118;  48  Am.  Rep.  305;  Western  to  the  company:  "Will  you  give  one 

Union  Tel.  Co.  v.  McKinney,  5  Tex.  fifty  tor  twenty-five  hundred  at  Lon- 

Law.Rev.173;  ^  Am.   &  Elng.  Corp.  don?     Answer  at  once  as  I  have  only 

Cas.  133.  In  Mackeyv.  Western  Union  till  night"     It  related  to  the  sale  of 

Tel.  Co.,  16  Nev.  337,  the  message  was  seed.    As  delivered  to  the  addressee  ft 

In  cipher,  though  the  agent  admitted  he  read  "one  five,"  Instead  of  "  one  fifty." 

tholight  it  related   to  slocks,  since   a  It  was   held   that   the   importance  of 

large  proportion  of  the  messages  sent  the  message  was  sufficiently  disclosed; 

from  his  office  to  San  Francisco  were  of  "the  company  were  apprised  of  the  fact 

that  character;  he  admitted  also  that  that  a  pecuniary  loss  mfght  result  from 

plaintiff  Inquired    whether    it  would  an  incorrect  transmission.     Where  this 

reach  S.  in  time  for  the   two   o'clock  appears,  there  is   no  such  obscurity  as 

meeting  of  the  board  of  brokers.     But  relieves  the  company  from  liability  tor 

It  wai   considered  that  the  agent  was  negligently   failing    to    transmit    and 
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if  its  language  is  such  as  to  put  the  company  upon  inquiry.' 
Certainly  the  message  is  not  required  to  show  on  its  face  all  the 
minute  details  of  the  transaction  of  which  it  is  a  part-*  Thus  a 
message  announcing  the  serious  illness  of  a  named  person  and 
requesting  the  immediate  presence  of  the  addressee,  cannot  be 
considered  obscure  because  it  does  not  reveal  the  relationship  of 
the  parties  concerned." 

(3)  Where  Ike  Company  Has  External  Evidence  of  the  Impor- 
tance of  the  Message. — It  is  not  essential  that  the  message  itself 
shall  disclose  its  importance  and  the  necessity  for  prompt  and 

deliver  the  mesinge  in  the  language  in  Am.  Rep.  4S0,  a  telegram  "Cover  two 
which  itwas  received."  Compare  KiDE-  hundred  September,  one  hundred 
home  T.  Montreal  Tel.  Co.,  18  U.  C.  August,"  was  no  changed  a«  to  read 
Q^  B.  Go;  I^ndsberger  v.  Magnetic  "two  hundred  AuguaL"  The  term* 
Tel,  Co.,  33  Barb.  (N.  Y.)  S30.  were  well  underetood  in  the  cotton 
In  U.  S.  Tel.  Co.  v.  Wenger,  n  Pa.  trade,  and  the  court  held  that  it  was 
St.  a63 ;  93  Am.  Dec.  751,  the  message  not  such  an  obscure  message  as  to  au- 
was:  "BuTliflj'  (50)  North  Western,  thorize  the  recovery  of  nothing  more 
fifty  (50)  Prairie  du  Chien,  limit  forty-  than  nominal  damages.  Western  Un- 
five  (45)."  There  was  a  delay  in  efe-  ion  Tel.  Co.  v.  iMvirej,  32  Neb.  73*. 
livery,  causing  a  lose  to  the  sender  See  also  Squire  v.  Western  Union  Tel. 
on  account  of  the  advance  in  price  Co.,  98  Mass.  133  ;  93  Am.  Dec.  1|7;  3 
of  the  stocks  ordered  to  be  purchased.  Suth.  on  Dam.  301;  Western  Union 
The  court  held  that  the  sender  might  Tel.  Co.  v.  Sheffield,  71  Tei.  570;  lo 
recover  such  loss;  "  the  dispatch  was  Am.  St.  Rep.  790  ("You  had  better 
such  as  to  disclose  the  nature  of  the  come  and  attend  to  your  claim  at  once," 
business  to  which  it  related,  and  that  a  sent  by  a  bank  holding  notes  for  col- 
loss  might  be  very  likely   to  occur  if  lection   for   plaintiff   against  a  failing 


transmitting  the  order."  So  in  Tyler  1.  Thompson  on  Electricity,  f  36$, 
*.  Western  Union  Tel.  Co.,  60  III.  xai;  «ViW  Lodge  v.  Simonton,  3  Pen.  & 
MAm.  Rep.  38;  74  III.  168;  34  Am,  W.  (Pa.)  439;  13  Am.  Dec.  36,47,  note. 
Rep.  379,  the  message  read  :  "  Sell  one  A  message,  "  G.  is  dead.  Answer,"  sut- 
hundred  Western  Union;"  by  the  com-  ficiently  suggests  its  Importance  and 
pany's  negligence  it  was  made  to  read  :  puts  the  company  on  inquiry;  and 
"  Sell  one  thousand,"  etc.  It  was  in-  notice  of  the  relationship  of  the  da- 
tended  as  an  order  to  sell  one  thousand,  ceased  to  addressee  is  unneceMary. 
sharea  of  stock  in  the  Western  Union.  Western  Union  Tel.  Co.  v.  Carter 
The  agent,  obeying  the  order  as  deliv  (Tei.  1893),  30  S.  W.  Rep.  834. 
ered  to  him,  sold  one  thousand,  and  to  9.  Gulf,  etc.,  R.  Co.  v,  liioonie:,  83 
fill  the  order  was  obliged  to  buy  nine  Tex.  333;  Pepper  v.  Western  Union 
hundred  shares  more  than  was  intended.  Tel.  Co.,  87  Tenn.  554;  35  Am.  & 
The  court  held  that  the  plaintiff  could  Eng.  Corp.  Cas.  543;  10  Am.  St. 
recover  the  diiference  between  the  price  Rep.  699. 

forwhlch  the  nine  hundred  extra  shares  a.  HassacM  AimoiuialnK  Saatb  orlQ- 

were  sold  and  that  which  he  was  com-  bmi.— Western     Union    Tel.    Co.    v. 

pelled  to  pay  for  those  purchased.   Com-  Rosentreter,  80  Tex.  406;  35  Am,  & 

fare  U.  S.  Tel.  Co.  v.  Gitdersleeve,  39  Eng.  Corp.  Cas.  77;   Western   Union 

Md.  332;  96  Am.  Dec.  S19  ("sell  fifty  Tel.  Co.  t.  Adams,  75  Tex.  531;  30  Am. 

gold"  considered  unintelligible).  &   Eng.  Corp.   Cas.  594;  16   Am.   St. 

In  Marr  v.  Western  Union  Tel.  Co.,  Rep.   930.     Comfare  Western   Union 

85  Tenn.  530;   16  Am.  &   Eng.  Corp,  Tel.  Co.  i/.  Kirkpatrick,  76  Tex.  317; 

Cas.   343,  a  dispatch:  "Buy  one  hun-  18  Am.  St.  Rep.  37. 

dred  shares  Memphis  and  Charleston"  In  Western  Union  Tel.  Co.  v.Broes- 

was  made  lo  read:  "  Buy  one  thousand,"  che,  72  Tex.  654;  13  Am.  St.  Rep.  843, 

etc.     It  was  held  that  the  language  was  a    message   was  sent  announcing  to  a 

clearand  the  company  was  llableior  the  relative     the     bringing   of   a   corpse, 

losaoccasioned.  Also.in  Western  Union  There   was  evidence  tending  to  show 

Tel.  Co.  V.  Blanctaard,  68  Ga.  199;  45  that  the  telegraph  operator  knew  that 
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correct  transmission ;  if  the  company  is  informed  of  these  facts 
by  any  other  means,  it  becomes  charged  with  notice  of  the  loss 
that  is  likely  to  follow  from  a  negligent  transmission  or  delivery, 
and  is  responsible  for  such  loss  if  it  occurs.*  Whether  the  cir- 
cumstances in  any  particular  case  warrant  a  finding  that  the  com- 
pany was  so  informed,  must  be  determined  by  the  jury  from  the 
evidence,  unless  the  case  is  so  plain  as  to  justify  the  court  in 
holding  as  matter  of  law  that  the  information  was  sufficient.* 

nnles«  the  meesage  was  sent  promptlj  dressee  unlil  after  the  second  one.  In 
ft  would  be  too  late.  The  court  charged  an  action  [or  the  loss  sustained  it  was 
that  the  plaintiff  could  recover  only  held  that  the  company  could  not  be 
for  the  direct  and  natural  result  of  the  charged  with  notice  of  the  importance 
failure  to  send  the  mesiage.  It  was  of  the  message  and  that  nominal  dam- 
held  that  an  instruction  to  the  effect  ages  only  were  recoverable,  it  appear- 
that  plaintiff  could  not  recover  for  a  ing  that  the  delay  was  short  and  that 
failure  to  accomplish  anything  not  no  gross  negligence  was  shown, 
shown  on  the  face  of  the  messase,  un-  In  Candee  v.  Western  Union  Tel. 
less  defendant  had  knowlege  of  plain-  Co.,  34  Wis.  471;  17  Am,  Rep.  451,  the 
tiff's  purpose,  was  properly  refused.  message  ordering  the  purchase  of  cer- 

1.  Sprague  v.  Western  Union  Tel.  tain  stock  was  wholly  in  cipher,  but 

Co.,  6  Daly  (N.  Y.)  100;   Rittenhouse  the  plaintiff  testified  that  the  operator 

II.  Independent,  etc.,  Tel.  Co.,  44  N,  Y.  to  whom  he  handed  it  and  the  oUier 

363;4  Am.  Rep.  673;   Western  Union  persons  engaged  In  the  office  at  the 

Tel.  Co. ».  Edsall,  74  Ten.  339;  ij  Am.  time,  knew"  tTiat  it  pertained  to  stoclt,* 

St.  Rep.  835 ;  Postal  Tel.  Cable  Co.  -o.  because  they  knew  that  to  be  his  buai- 

Lathrop,  131  III.  575 ;  30  Am.  &   Eng.  ness,  and  also  testified  that  he  informed 

Corp.  Cas,  600;  ig  Am.   St.   Rep.  55.  the  office  boy  that  it  required  attention 

Thus  an  instruction  that  "if  the  agent  and  promptness  in   the   sending,  and 

knew  of  the  Importance  of  the  prompt  left  under  the  belief  that  his  request 

delivery  of  the  message  or  could  have  would  be  complied  with.    Held,  that 

discovered   it  from  the  terms  of   the  the  facts,  however  they  might  tend  to 

telegram  or  from  other  telegrams  in  show   negligence   in   the   operator  or 

relation  to  the  same   matter,"  the  de-  other  employ^,  did   not   show  such  a 

fendant  company  would  be  chargeable  communication   of   the   meaning   and 

with  such  knowledge.  Is  a  correct  state-  character  of  the  message  that  the  oper- 

ment  of  the  law.     Erie  Tel.,  etc.,  Co,  ator  could  reasonably  be  supposed  to 

V.  Grimes,  81  Tex.  39.     Compart  Pope  have  contemplated  a  rise  in  the  value 

V.   Western    Union  Tel.   Co.,    14   111.  of    the   stock    named,   by   which   the 

App.  531 ;  Baldwin  v.  U.  S.  Tel.  Co.,  45  plaintiff  would  become  a  loser,  as  one 

N.  Y.  744;  6  Am.  Rep.  165,  reversing  of  the  prolMble  or  possible  results  of  a 

54  Barb.  (N,  Y.)  505;  1  Lans.  {N,  Y.)  failure  to  promptly  transmit  the  mea- 

115.    See  Thompson  on    Electricity,  >age. 

^  364.  So  in  Landsberger  v.  Magnetic  Tel. 

3.  See  generally  Nbgligbhcr,  vol.  Co.,  32  Barb.  (N.Y.)  530,  it  was  held 
16,  p.  4631  QuKSTioNS  OF  Law  and  that  the  meBsase,  "  Get  ten  thousand 
Fact,  vol.  19,  pp.  646, 656.  In  Cannon  dollars  of  the  Mail  Company,"  was  too 
V.  Western  Union  Tel,  Co.,  100  N.  obscure  to  charge  the  telegraph  corn- 
Car.  300;  31  Am.  &  Eng.Corp.  Cas.  124;  pany  with  more  than  special  damages, 
6  Am.St.  Rep.590,  a  telegram  wassent  Since  it  did  not  indicate  that  the 
reading  "  if  laarliet  is  firm  and  advanc.  money  was  needed  to  save  a  valuable 
ing  Narrator,"  followed  by  another  contract  for  stock,  damages  caused  by 
■ever&l  hours  later  containing  the  sin-  loss  of  the  contract  were  not  recover- 
gle  word  "  Narrator."  They  were  Sent  able.  Measure  of  damages  in  such  a 
by  a  cotton  merchant  to  his  broker,  and  case  would  be  merely  the  lawful  inter- 
on  delivering  the  first  one  he  told  the  est  on  the  money  which  should  have 
operator  he  wished  it  to  be  delivered  been  obtained.  On  the  other  hand,  it 
"  before  the  cotton  market  opens."  is  said  that  the  negligent  transmission 
Itie  delivery  of  the  first  message  was  of  a  message,  "  Buy  in  addition  to 
deUyed  so  that  it  did  not  reach  the  ad-  1,000  August,  1,000  uieapest  montb," 
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e.  Loss  OF  Expected  Profits  In  Transactions  of  Sale.* — 
Where  the  negligence  of  the  company  in  transmitting  or  delivering 
a  message  prevents  a  sale  by  the  plaintiff,  which  would  otherwise 
have  been  consummated,  the  measure  of  damages  in  an  action 
against  the  company  is  the  difference  between  the  market  value 
of  the  goods  or  other  property  to  be  sold  ,and  the  price  which  the 
plaintiff  would  have  secured  had  the  sale  taken  place,*  together 
with  expenses  necessarily  incurred  ;'  in  other  words,  the  plaintiff 
may  recover  the  profits  he  would  have  reaped  from  the  bai^in 
had  it  been  perfected,*  So  where  the  plaintiff  directs  his  agent 
to  sell  certain  property  and  the  message  is  delayed  and  the  price 
of  such  property  falls  meanwhile,  the  company  is  responsible  for 
the  difference  between  the  price  actually  secured  and  that  which 
would  have  been  secured  had  there  been  no  delay  in  delivering 
the  message.^     The  company  is  also  liable   for  the  decrease  in 

and  "  Put  stop  order  on  5,000  Dec.  at  S.  OoninmiiLaiHoii  of  Sal*  Prerented — 
17  cents,"  will  authorize  the  recovery  PlalntUTBalnKVaiidor.— WeBtemUnioa 
of  substantial  damages  where  it  ap-  Tel.  Co,  t>.  James,  90  Ga.  354 ;  Western 
pears  in  evidence  that  from  previous  Union  Tel.  Co.  w.  Linifley,  8q  Ga- 
messages  relating  to  similar  transac-  484;  Western  Union  Tel.  Co.  n.  Brown, 
tions  by  the  same  party,  the  company  84  Tex.  54.  Camfare  Klnghorne  v. 
might,  with  reasoDsble  diligencethave  Montreal  Tel.  Co.,  iS  U.  C.  Q^B.6o 
understood  the  message.  Postal  Tel.  (quantity  of  goods  to  be  sold  uncer- 
Cable  Co.  v.  Lathrop,  131  111,  575:  30  tain— no  recovery). 
Am.  &  Eng.  Corp.  Cas.  600;  19  Am.  In  Manville  v.  Western  Union  TeL 
St.  Rep.  55.  Co.,  37  Iowa  214;  18  Am.  Rep.  8,  the 
Frovarty  In  Talegrapti  Olphan. — See  message  to  plaintiff,  "  Ship  your  hogs 
in  this  connection,  Reutec's  Tel.  Co.  r'.  at  once,"  was  delayed  four  days;  in 
Byron,  43  L.  J.  Ch.  661,  where  a  "  tele-  consequence,  plaintifT  had  to  keep  his 
gram  company  "  in  London  made  an  hogs  four  days  longer  than  he  would 
arrangement  with  defendants,  two  in-  have  done,  thus  incurring  expense  for 
divlduals  In  Australia,  for  the  trans-  feeding,  etc.,  and  had  to  sell  at  a  de- 
mission of  messages  in  which  certain  creased  price.  It  was  held  that  he 
words  were  used  as  a  short  expression  might  recover  the  difference,  at  the 
of  the  names  and  addresses  of  the  prin-  place  of  delivery,  between  the  market 
cipal  customers;  and  defendants  were  value  of  the  hogs  on  the  day  when 
described  as  agents  of  the  "  telegram "  they  would  have  been  delivered,  had 
company.  Afterwards,  the  parties  the  message  been  delivered  promptly, 
quarreled,  and  one  of  the  defendants  and  the  market  value  on  the  day  when 
came  to  England  to  carry  on  an  inde-  plaintiff  was  able  to  deliver  them  after 
pendent  telegram   business    with   his  the  receipt  of  the  message.    The  rea- 

Eirtner  in  Australia,  and  sent  drcu-  son   and   importance  of    the   message 

rs  to  the  customers  of  the  telegram  were  "  evident  on  its  face.     It  clearly 

company.mentioning  that  he  had  their  imported  that  to  meet  a  good   market 

ciphers.     In  a  suit  to  restrain  him  from  the  hogs  must  be  shipped  at  once,  and 

using  the  ciphers,  it  was  held  that  there  that  by  delay  a  good  market  would  be 

was   nothing   conGdenUal    in    the   ci-  lost." 

phers  and  that  he  was  entitled   to  use  S.  Western  Union   Tel.'  Co.  v.  Col- 

them.  lins,  45  Kan.  88;  Western  Union  Tel. 

1.  As  to  the  general  right  to  recover  Co.  v. 'Shumate,  i  Tex.  Civ.App.439; 

loss  of  profits,  see  Mastertoo  v.  Brook-  Western  Union  Tel.  Co.  v.  Graham,  1 

lyn,  7  Hill  (N.  Y.)  61;  41  Am.  Dec,  Colo.  330;  9  Am.   Rep.  136;   Lane  v. 

38;  Fox  V.  Harding,  7  Cush.  (Mass.)  Montreal  Tel.  Co.,  7  U.  C.  C.  P.  Jj, 

516;  Philadelphia,  etc,  R.  Co.  I'.  How  4.  See  cases  cited  in  preceding  and 

ard,  13  How.  (U.  S.)  307;   Wilson  f.  subsequent  notes  of  this  section. 

Lancaster,  etc.,  R.  Co.,  9  C.  B.  N.  S,  B.  Daughtery  v.    American  Union 

63*;  99  E.  C.  L.  63a.  Tel.  Co.,  75  Ala.  t68;  5  Am.  &  Eng. 
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price  obtained  at  a  sale,  occasioned  by  the  erroneous  transmission 
of  a  message  announcing  prices.*  For  similar  reasons,  where  the 
company  fails  to  deliver  a  message  ordering  the  purchase  of  cer- 
■  tain  goods,  it  is  responsible  to  the  plaintiff  for  the  increase  in  price 
which  he  is  compelled  to  pay  for  such  goods;*  but  not  for  profits 

Corp.    Cas.    J03;   51    Am.   Rep.    «; ;  and    their   actual   value,  although   the 

Hadley  v.  Western   Union  Tel.   Co.,  price  obtained   was    greater   than  the 

115  Ind.  191 ;  31  Am.  &  Eng.  Corp.  Cas.  cost.    The  message,  having  enough  on 

71 ;  Western  Union  Tel.  Co.  v.  Stevens  its  face  to  show  that  it  related  to  the 

(Te:i.  1891),  16  S.  W.  Rep.  1095.     Com-  price  of  goods  shipped  to  the  addressee, 

/are  Cahn  v.  Western  Union  Tel.  Co.,  was   sufficiently  plain  to  put  the  com- 

4S  Fed.  Rep.  810;  39  Am,  &  En|f.  Corp.  •pony   on   its   guard   against  errors   in 

Cas.  553,  aff'g^d  Fed.  Rep.  40.  transmission. 

Where  plaintiff   had  contracted    to  A  wrote  to  B,  asking  what  price  the 

■ell  certain  live  stock,  and,  owing  to  latter   would   pay  for  turkeys,  and  re- 

bis  failure  to  receive  a  message  prompt-  cefved   in   reply   a   telegram,   "thirly- 

ly,  the  other  partj  to  the  contract  had  three  cents  for  good,   young   turkeys," 

rescinded  it,  it  was  held  that  the  meas-  but  the  message  as  written  by  B  was 

ure  of  damages  wag  not  the  difference  "  twenty-two   cents,"    etc.     A  shipped 

between   the   contract   price   and   the  turkeys   to   B,   but  B   refused    to   pay 

Erice  at  which  the  stock  could   have  more  than  twenty-two  cents  for  them. 

een  sold  if  the  message  had  been  de-  A    having    paid    twenty-five    cents   a 

livered  promptly,  but  such  difference  pound   for  them  and  Incurred  an  ex- 

lesa    the    expense    of    transportation,  pense  amounting  to  one  cent  per  pound. 

Western  Union  Tel.  Co.  v.  Brown,  S4  ft  was  held  that  he  was  entitled  to  re- 

Tei.  54.  cover  of  the  company  an  amount  equal 


1.  !!•■•»«•  AwiimncUif  pnoes. — Pep-  to  four  cents  per  ^ound  for  alt  the 
per  T!.  Western  Union  Tel.  Co.,  87  turkeys  shipped  to  B.  Western  Union 
Tenn.  554;  25  Am.  &  Eng.  Corp.  Cas.    Tel.  Co.  v.  Richman  (Pa.  1887),  8  Atl. 


_.   ._   Am.    St.  Rep.  ^;    Western  Rep.171;  16  Am.  &Eng.Corp.Cas.363. 

Union  Tel.  Co.  f.  Dubois,  uS  III.  248;  But  whore    the   party    sending    the 

15  Am.  St.  Rep.  109.  message   was   under  no   obligation   to 

A  telegraph  company  failing  to  de-  keep  the  plaintiff  informed  of  prices, 
liver  a  message  to  a  shipper  of  live  and  it  appears  that  plaintiff  did  not 
stock  as  to  the  state  of  the  market,  the  rely  on  him  for  such  Information,  plain- 
result  being  that  the  shipper  sends  his  tiff  cannot  recover  for  the  decrease  in 
■tock  to  another  market  and  gels  less  price  obtained  for  his  cotton  in  conse- 
than  he  might  have  got  had  he  re-  que  nee  of  the  erroneous  transmission 
ceived  the  message,  is  liable  for  the  of  a  message  announcing  prices.  Frazer 
difference  between  the  market  price  at  i^.  Western  Union  Tel.  Co.,  84  Ala.  497. 
the  two  places  with  the  difference  in  Consult,  in  this  connection,  infra^ 
freight  added.  Western  Union  Tel.  this  title.  Contracts  by  Telegraph 
Co.f.  Collins,  45  Kan.  88;  Garrett  -o.  —Ttlegrafh  Company  Ordinarily 
Western  Union  Tel.  Co.,  83  Iowa  257 ;  Agent  of  Sender;  Pegram  v.  Western 
Western  Union  Tel.  Co.  v.  Stevens  Union  Te!.  Co,,  100  N.  Car.  38;  n 
(Tex.  1891),  16  S.W.  Rep.  1095;  Turner  Am.  &  Eng.  Corp.  Cas,  150;  6  Am. 
II.  Hawkeye  Tel.  Co.,  41  Iowa  458;  jo  St.  Rep.  jj;. 
Am.  Rep.  605.  s.  HetMi*   OVSrlng   to   Paroliaae  — 

In  Western   Union  Tel.  Co.  v.  Lan-  nalntlffa  PnrchMar.— The  measure  of 

dU   (Pa.   1^],  13   Atl,   Rep,  467;   31  damages  is  the  difference  between   the 

Am.   &   Eng,   Corp.    Cas.  306,   plain-  price  offered  and  that  which  plaintiff 

tiff's   agent   wired    him   that    he    (the  was  obliged  to  pajy  at  the  same  place  in 

agent)  had   two  car-loads   of  sheep  at  order,  by  due   dihgence,  after  knowing 

five   dollar*   and   sixty  cents   per  hun-  of  the  company's   failure,  to  purchase 

dred ;  the  company  erroneously  trans-  a   like  quality  and  quantity  of  goods. 

tnitted  it  so  as  to  read  live  dollars  and  True  -o.  International  Tel.  Co.,  60  Me. 

"8lx"cents.    Plaintiff  sold   the   sheep  9;    11  Am,  Rep,  156;  Squire  v.  West- 

before  arrival,  at  six  dollars  per  hun-  ern    Union    Tel.   Co,,   ^   Mass.   333', 

■  cd.     It  was  held  that  plaintiff  might  93  Am.   Dec.  157;  U.   S.  Tel.  Co.  v. 

lover    the    difference     between    the  Wenger,  55   Pa.   St.  363 ;  93  Am.  Dec. 


dred.     It  was  held  that  plaintiff  might     93  Am.   Dec.  157;  U.   S.  Tel.  Co. 
recover    the    difference     between    the     Wenger,  55   Pa.   St.  363 ;  93  Am.  Dec. 
amount  for  which  the  sheep  were  sold    751 ;  Turner  v.  Hawkeye  Tel.  Co.,  41 
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which  he  might  have  made  or  expected  (rom  a  resale.*     The 
same  is  true  where  there  has  been  a  mere  delay  in  delivery.* 

And  where  there  is  an  erroneous  transmission  of  such  a  message, 
the  measure  of  damages  recoverable  is  the  increase  in  the  loss 

sustained  by  the  plaintiff  above  that  which  he  would  have  sus- 
tained  had  the  error  not  occurred.'     The  plaintiff  must  be  able, 

Iowa  458;  JO  Am.   Rep.   605;  Mowrv  covering   the  mistake,   the    telegraph 

!>.  Western  Union  Tel.  Co.,Si  Hun  (N.  company  notified  the  lectors.     It  was 

Y.)  126;  Gulf,  etc.,  R.  Co.  v.  Loonle,  held  that  it  was  the  duty  of  the  plain- 

83  Tex.  333;  Western  Union  Tel.  Co.  i>.  tifis,  on   ascertaining  the  misUke,  to 

Graham,  i   Colo.  330;  g  Am.  Rep.  1^6  notily  the  company  that  it  would   be 

{may  recover  money  paid  for  trangmia-  held  responsible. 

sion,  any  advance  In  freight,  and  any  1.  BxjMCtod  Pro&ti  from  «  Beialo  Not 

enpense  incurred,  hut  not  contingent  or  Beeoreralila. — Such  profits  are  entirely 

anticipated    profits);    Western   Union  too  contingent  and  conjectural  to  come 

Tel.  Co.  !■.  Way,  83  Ala.  541 ;  Western  within   the    recognition    o(   the    law. 

Union     Tel.    Co.    v.    Harris,    19    HI.  Western  Union  Tel,  Co.  v.  Graham,  1 

App.  347.  Colo.  330;  Q  Am.  Rep.   136;  Hubbard 

Thus  in  Aleiander  v.  Western  Union  x:  Western  Union  Tel.  Co.,  33  Wis,  558; 

Tel.  Co.,  67  Miss. 386,  through  the  n^-  14  Am.  Rep.  775;  Western  Union  TeL 

llgence  of  the   company  In   Tailing  to  Co.  v.  Hall,  134  U.  S.  444;  ii  Am.  & 

deliver  a  message,  the  plainlitT,  A,  lost  Eng.  Corp.  Cas.  an;  Squire  v.  West- 

the  opportunity  to  buy  for  three  thou-  em  Union  Tel.  Co.,  98  Mass.  333 ;  93 

sand  dollars,  land  worth   live  thousand,  Am.  Dec.  157. 

and  which  he  had  Instructed  his  affent  1.  Whare  Than  Ii  a  DaUy  Heidy. — 

to  purchase  for  him.     The  court  held  The  measure  of  damage  for  a  failure 

that  he  could   recover   the   difference,  to  properly  deliver  a  message  contain- 

such  damages  not  being  remote  or  con-  ing  on   its  face  an  instruction  to  buy 

jectural.     It  appeared  also  in  this  case,  certain   stock,   which   in   consequence 

that  another   person   had   also   sent   a  was  not  bought  until  twenty-four  hours 

message  Instructing  the  same  apent  to  later,   is   the   difference"   ttetween   the 

buy   the    same    property  for   him.     If  market  value  of  the  stock  when   the 

both   messages   had   been   transmitted  message  should  have  been  received  and 

without  delay,  the  latter  message  would  that   when    it   was   actually   received, 

have   reached   the   agent  first   and    A  Peartali   v.  Western  Union  Tel.  Co^ 

would    have    lost   the   opportunity   to  124  N.  Y.  356 ;  35  Am,  Sl   Eng,  Corp. 

secure  the  property.     It  was  held  that  Cas.  31 ;  11  Am.  St.  Rep.  663,  aff'gt,^ 

this  afforded  no  defense  to  the  company.  Hun  (N.  Y,)  532. 

Where  the  telegram  which  the  com-  8.  Western  Union  Tel.  Co. w.Blanch- 

pany  fails  to  send  contains  an  accept-  ard,6S  Ga.  399;  45  Am.  Rep.  480;  U.  S. 

ance  of  an  offer  to  buy  from  plaintiff  Tel.  Co.  v.  Wenger,  55  Pa.  St,  263;  93 

certain  cotton,  and  also  to  purchase  for  Am.  Dec.  7^1. 

his  account  certain  contracts  for  future  In  Rittenhouse  v.  Independent  Line 

delivery,  losses  which  would  have  been  of  TeU  44  N.  Y.  263 ;  4  Am.  Rep.  673, 

sustained  on  the  latter  purchases  must  the  plaintiff  sent  a  message  instructing 

be  deducted   from  the  amount  of  the  his  brokerto  "bujGve  Hudson,"  which 

damage  from  the  loss  of  the  contract  the  company  erroneously  transmitted 

to  sell;  nor  can  plaintiff  extend  from  so  as    to    read   "buy   five    hundred." 

month  to  month  on  a  falling  market  his  Learning   of   the   error,  the   plaintiff 

contract  of  sale,  and  recover  the  loss  immediately  telegraphed  to  his  broker, 

from  the  company;  he  must  make  an  but  owing  to  the  delay,  plaintiff  lost, 

effort   to    sell.     Western    Union    Tel.  by   the  advance  in   the   price   of   the 

Co.  V.  Way,  83  Ala.  543.  stock  ordered,  thirteen  hundred  dol- 

In  Washington,  etc.,  Tel.  Co.  -a.  Hob-  lars.     It  was  held  that  he  was  entitled 

son,  IS  Graft.  (Va.)  133,  an  order  sent  to  recover  this  sum.    Likewise  in  the 

by  telegraph  from  plaintiff  to  his  fac-  case  of  Marr  v.  Western  Union  Tel. 

tors  to  purchase  five  thousand  bales  of  Co.,  85  Tenn.  ^29:  16  Am.  fit  Eng.  Corp, 

__..__      _.       _  ._    -'--,^g[,  an  errone-  Cas.  343,  the  plaintiff  ordered  by  w  ' 
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however,  to  show  an  actual  loss;  the  courts  will  not  presume  that 
a  loss  has  occurred  merely  from  the  fact  of  the  n^ligence  of  the 
company.* 

Other  instances  of  liability  for  mistake  or  delay  in  transmitting 
messages  concerning  contemplated  sales  are  found  in  the  reported 
cases.  Thus,  where  the  company  erroneously  transmits  an  order 
for  goods  so  that  more  goods  are  sent  than  the  original  order 
called  for,  it  is  responsible  to  the  party  suffering  a  loss  thereby,* 
though  in  such  cases  the  injured  party  is  bound  to  use  reasonable 
diligence  in  order  to  render  the  injury  as  light  as  possible.'  So 
where  the  negligence  of  the  company  in  transmitting  such  an  order 
causes  the  goods  to  be  sent  to  the  wrong  place,  it  is  liable  to  the 
party  injured,  and  the  measure  of  damages  is  the  difference  be- 

called  for  only  one  hundred  shares,  them.  The  measure  of  damages  re- 
He  knew  of  the  error  Che  day  after  the  coverable  by  the  shipper  was  held  to 
one  hundred  shares  had  been  pur-  be  the  freight  on  the  stiawU  both  ways, 
chased,  but  did  not  renew  his  order  together  with  the  depreciation  in  price 
until  several  days  afterwards,  the  stock  during  their  absence, 
having  meanwhile  advanced  in  price.  In  a  similar  case,  the  message  or* 
It  was  held  that  he  could  recover  for  dered  "one  hand  bouquet,"  and  the 
the  advance  in  the  price  of  nine  hun-  compan}'  made  it  read  "  one  hundred 
dred  shares  up  to  the  time  he  became  bouquets,"  mistaliing  the  word  "  hand  " 
aware  of  the  mistake,  but  not  for  the  for  "  hund."  The  bouquets  were  ac- 
advance  occurring  after  that.  See  also  c ord in gly  prepared,  but  were  refused. 
Turner  n.  Hawkeye  Tel.  Co,  41  Iowa  The  florist  who  had  the  perishable 
458;  zo  Am.  Rep.  605.  property  on  his  hands  was  allowed  to 

1.  PlatnUff  Knat    ProTa    Lon. — Pen-  recover  the  expense  of  making  up  the 

nlngton  v.  Western  Union  Tel.  Co.,  67  iiouquets    as   well   as   the   price   paid 

Iowa  631;  S  Am.  h  Eng.  Corp.  Cas.  for   the  flowers  of  which   ther   were 

i\t,\  56  Am.  Rep.  3»7.  composed.     New Vork.etc.Prlnt.Tel. 

*nie  sender   cannot  recover  of  the  Co.  i>.   Dryburgh,  35   Pa.   St,   198;  78 

company  for  the  alleged  loss  of  a  bar-  Am.  Dec.  336. 

gain  caused  by  its  negligence  in  failing  In  the  case  of  Elsey  v.  Postal  Tel. 
to  transmit  a  message  ordering  goods,  Co.  (C.  PL),  3  N.  Y.  Supp.  117,  a  party, 
if  there  is  no  evidence  that  the  goods  wishing  to  order  oysters from"P.  Ells- 
could  or  would  have  been  shipped  if  worth,"  and  being  unable  to  recall  the 
the  message  had  been  promptly  sent,  name  exactly,  sent  a  message  ad- 
Meggett  V.  Western  Union  Tel.  Co.,  dressed  to  "  P.  Elsey."  The  message, 
6g  Miss.  19S.  See  also  Levy  v.  West-  when  received  at  the  office  of  its  desti- 
ern  Union  Tel.  Co.,  35  Mo.  App,  170.  nation,  read  "*  H.  Elsey."   The  operator, 

3.  Whan  NegllBant  TrUHinlailos  finding  no  H.  Elsey  in  the  city  dlrec- 

Cantaa  Bxoeai  of  Oooda   to  be   Sent  to  tory,   delivered   the  message  to  John 

Pnreliftiar. — The  measure  of  plaintifTs  Elsey,    who    forwarded    the    oysters, 

recovery  in  such  a  case  is  the  difference  The  sender,   however,  refused   to   re- 

between  themarketvaluesof  theexcess  ceive    them  on   the    ground  that    his 

at  the   place   of  shipment  and  that  at  order  was  not  intended  for  John  Elsey, 

the  place  to  which  thej  were  sent,  to-  and   the  oysters,  being  spoiled,   were 

^her  with  the  expense  of  transporta-  lost.     It  was  held  that  the  telegraph 

tion.     Leonard  ti.  New  York,  etc.,  Tel.  company  was  liable  for  the  value  of  the 

Co.,  4t  N.  Y,  544;  I    Am.   Rep.   446.  oysters  and  the  cost  of  transportation. 

See  also  Washington,  etc.,  Tel.  Co.  v.  8.  See  supra,  this  title.  Contributory 

Hobson,  ijGratt.  (Va.)  III.  Negligence;  Western   Union  Tel.  Co. 

InBowenv.LakeErieTel.Co.fOhlo,  v.  Way,  83  Ala.  541. 

1853),  I  Am.  L.  Reg.  685,  the  original  But   in   such   cases,  the  party  is  not 

message  ordered  one  shawl,  but  as  de-  liound  to  transport  the  goods  to  a  more 

livered  it  ordered  one  hundred.    They  favorable   place  of  sale.     Leonard   v. 

were   shipped  back   to   their  starting  New  York,  etc.,  Tel.  Co.,  41  N.Y.  544; 

point,  the  vendee  refusing  to  receive  i  Am.  Rep.  446. 
851 
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tween  the  price  which  would  have  been  obtained,  had  the  goods 
gone  to  the  proper  place,  and  the  market  value  or  best  price 
which  the  party  could  obtain  at  the  place  to  which  they  were 
actually  sent.'  But  there  can  be  no  recovery  for  a  loss  of  profits 
which  were  purely  speculative  and  contingent,  particularly 
where  the  transaction  bears  a  taint  of  gambling.  The  bargain 
prevented  must  have  been  free  from  such  a  taint,*  and  the  profits 
anticipated  therefrom  must  have  been  certain  and  not  conjectural.' 
Nor  can  there  be  a  recovery  of  any  damages  which  fail  to  come 
within  the  rule  that  they  must  be  such  as  were  in  contemplation 
of  the  parties  at  the  time  the  contract  of  sending  was  made.^ 

/.  Loss  OF  Expected  Employment  or  of  Professional 
Fees. — Where  the  negligence  of  the  telegraph  company  in  fail- 
ing to  promptly  deliver  a  message,  causes  the  complainant  to 
lose  a  situation  or  employment,  he  is  entitled  to  recover  of  the 

1.  Ooodt  Bent  to  Wrong  Plaoa. — West-  the   agent  would   have  bought  it  that 

ern  Union  Tel.  Co.  v.  Reid,  83  Ga.  401;  Jigure.     But  the  telegram  having  been 

WcBtern    Union   Tel.   Co.   -v.   Stevens  delajed   through  the  negligence  of  the 

<Tex.  1891),  16  S.  W.  Rep.  1095.  defendant  company  and  the  price  bav- 

I.  BBTg&ln  Rravanted  Unit  not  H»t«  ing  advanced  to  (1.35  per  barret  at  the 

Beao  Iromoral  or  Prurely  BpeeoI&tiTa. —  time  ai  receipt  of  the  mEssage,  the  agent 

Z^supra,WiAX\'i\^, Immoral  Messages  did   not   buy.      The   plaintllT  brought 

■ — Gantbting  Transactions;  Cannon  ti.  action  to  recover  the  difference  in  the 

Western  Union   Tel.  Co.,  100  N.  Car.  prices  of  the  oil,  claiming  that  but  for 

300;  31  Am.  &  Eng.  Corp.  Cas.  124;  6  the    defendant's   negligence   he  would 

Am.  St.  Rep.  590;   Kilej'   v.   Western  have  made  that  sura.    The  court  held 

Union  Tel.  Co.,  39  Hun   (N.Y.)is8;  thathe  could  not  recoveranythingmore 

Reliance  Lumber  Co.  v.  Western  Un-  than   Che   price  of  transmueion.    The 

ion    Tel.    Co.,    57  Tex.   395;    44   Am.  damages  were  purely  speculative;   had 

Rep.  6jo.  the  oil  been  purebred  in  time  plaintiff 

Thus  when  the  message  ordered  the  might  possibly  have  resold  next  day  at 
sale  of  two  hundred  shares  of  the  stock  the  same  price  or  might  have  held  it 
of  a  certain  company,  and  the  telegraph  until  the  price  had  decreased.  The 
company  failed  to  deliver  it  to  the  ven-  court  recognized  that  the  case  is  dlSer- 
dors  for  several  days  after  it  should  ent  where  the  message  is  erroneouslj 
have  been  delivered,  and  the  plaintiff  transmitted,  and  the  plaintiff,  acting  on 
did  not  in  fact  own  any  stock  in  said  the  faith  of  It,  incurs  expense  and 
company,  and  no  transaction  was  made,  trouble.  See  also  Smith  v.  Western 
he  is  not  entitled  to  recover  the  differ-  Union  Tel.  Co.,  83  Ky.  104;  S  Am.  & 
ence  between  the  market  value  of  said  Eng.  Corp.  Cas.  15;  4  Am.  St.  Rep.  136. 
stock  on  the  day  when  the  telegram  4.  DamagM  Hnit  Bave  Been  la  Con- 
should  have  been  delivered  and  the  day  t«mpla,tlon  of  Putlai. — In  Beauprf  -a. 
when  It  was  actually  delivered,  Cahn  Pacific,  etc.,  Tel.  Co.,  31  Minn.  155,  the 
V.  Western  Union  Tel.  Co.,  46  Fed.  plainriffs,  merchants  in  S,  wrote  to  R, 
Rep.  40;  aff'd  4S  Fed.  Rep.  Sio;  39  a  wholesale  dealer  in  pork,  asking 
Am.  &  Eng.  Corp.  Cas.  522.  wiiether  he  had  a  certain  kind  of  porl^ 

3.  Loaa  Of  Opportunity  to  maka  n  Ln-  and  the  price  of  it.  R  replied  by  wire, 
OTfttlTOBpMtllatlDn. — In  Western  Union  acknowledging  the  receipt  of  letter 
Tel.  Co.  V.  Hall,  IZ4  U.  S.  444;  31  Am.  and  saying  he  had  a  certain  grade  oi 
&  Eng.  Corp.  Cas.  »ii,  it  appeared  that  pork.  On  receiving  thU  dispatch,  the 
the  plaintiff  sent  a  message  by  the  tel-  piaintiffs.  on  July  15th,  delivered  to  the 
egraph  company  to  an  agent  Instruct-  defendant  companv  at  5,  about  six 
ing  him  to  buy  on  his  (plaintiff's)  be-  o'clock  p.  m.,the  following  message  ad- 
half  ten  thousand  barrels  of  petroleum,  dressed  to  R,  with  a  request  to  forward 
Petroleum  was  selling  on  the  exchange  it  without  delay :  "  Dispatch  received. 
at  fi.17  per  barrelat  the  time  when  the  Will  take  two  hundred  extra  mess, 
addressee  ought  to  have  received  the  price  named."  The  transmission  of 
message,  and  the  evidence  showed  that  the  message  was  delayed,  and  the  price 
852 
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company  the  actual  damage  sustained  by  him  in  consequence  of 
the  loss.  The  exact  amount  of  the  recovery  will  of  course  depend 
upon  the  circumstances  involved,  the  character  of  the  employment, 
etc.*  The  recovery  will  be  limited  to  such  damages  as  have  accrued 
before  the  institution  of  the  action.*  The  same  right  of  recovery 
exists  where  a  contractor  loses,  through  the  negligence  of  the  com- 
pany, the  opportunity  to  secure  a  valuable  contract.*  And  where 
a  professional  man,  through  the  negligence  of  the  company,  loses 
a  fee,  which  he  would  otherwise  have  secured,  by  being  deprived  of 
the  opportunity  of  attending  a  patient  or  client  in  a  professional 
capacity,  he  may  recover  the  actual  damages  sustained,*  But  the 
general  rule  already  stated  applies  here  as  well  as  in  other  cases, 

of  pork  advanced;  plaintiffs  bought  at  8.  PlaintifTswere  threshers  and  their 

an  advanced  price.     It  was  held  that  agent  at  V.  wired  them, "  Have  30,000 

they  could  not  recover  for  such  loss.  bushels  for  you,  if  you  can   come  at 

1.  LoH  of   Situation.  —  In    Western  once."    Plaintiffs  answered,"  Will  ship 

Union  Tel.   Co.   v.  Valentine,   18  111,  machinery  at  once."     This  latter  mes- 

App.  57,  through  the  negligence  otthe  sage  was  not  delivered  and  the  parties 

company,  the  plaintiff  failed  to  obtain  for  whom  the  threshing  was  to  be  done, 

a  salaried  position.     It  was  held  that  not  knowingthat  the  offer  was  accept- 

he   could   recover  the   difference   be-  ed,  emploved    other    contractors.     It 

tween  the  amount  of  such  salary  and  was  held  that  the  companj  wag  liable, 

the   amount   actually  earned  by   him.  although  there  was  no  delay  in  getting 

Owing  to  the  company's  failure  to  de-  the  machinery  to  V.;  that  complainant, 

liver  a  message,  the  plaintiff  claimed  being  able  to  show  the  amount  of  grain 

that  he  was  thrown  out  of  employment  to  be  threshed  and  the  rate  of  toll  per 

in   which  he   could   have    made    two  bushel   contracted    for,   the    damage* 

dollars  per  day.     The  court  properly  claimed  could  not  be  considered  cod- 

Kranted  an   instruction  that  platntlfTs  tingent,     uncertain,     or     speculative 

damages  would  be  two  dollars  per  day  Western  Union  Tel.  Co.  v.  Bowen,  84 

from  date  of  sending  the  message  to  Tex.  476. 

the  institution  of  the  suit,  excluding  The  company's  agent  by  whom  the 
Sundays,  and  deducting  such  amount  first  message  in  the  above  case  was  re- 
as  he  had  earned  or  might  have  earned  ceived  and  to  whom  the  second  was 
by  reasonable  diligence  In  seeking  delivered  for  transmission,  testified 
other  work.  Western  Union  Tel.  Co.  that  she  knew  at  the  time  that  piain- 
V.  McKibben,  114  tnd.  511 ;  21  Am.  &  tiffs  owned  and  operated  a  thresh* 
Eng.  Corp.  Cas.  133.  (The  actionwas  ing  machine.  The  company  were 
under  the  statute  providing  for  the  re-  therefore  precluded  from  complaining 
cover;  of  special  damages.  Rev.  Stat,  that  the  damages  resulting  from  the 
jHdiaaa,  ^  4177.)  loss  of  the  contracts  were  not  in  con- 
See  similar  cases  in  Western  Union  templation  of  the  parties  when  the 
Tel.  Co.  V.  Fenton,  51  led.  i ;  Kemp  v.  contract  of  sending  was  made.  West- 
Western  Union  Tel.  Co.,  38  Neb.  Mi ;  ern  Union  Tel.  Co.  v.  Bowen,  84 
30  Am.  &  Eng.  Corp.  Cas.  607 ;  Wolf-  Tei.  476. 

skehl  V.  Western   Union  Tel.  Co.,  46  4.  Lena  Of  Pwa.— In   Western  Union 

Hun   tN.  Y.)  54*-     Compare  Merrill  Tel.  Co,  v.  Longwill   (N.  Mei.  1889), 

V.  Western  Union  Tel.  Co.,  78  Me.  97  ai  Pac.  Rep.  339;  25  Am.  &  Eng.  Corp. 

(nominal  damages  only  allowed  where  Cas.  565,  the  plaintiff,  a  physician,  was 

plaintiff  lost  opportunity  to  work  by  telegraphed  for  to  attend  to  a  gunshot 

the  dar  for  an  uncertain  period).  wound ;  the  message  was  delivered  too 

S.  Uline   V.   New  York   Cent.,  etc.,  late  to  enable  him  to  respond  to  the 

R.  Co.,  101  N.  Y.  98;   33  Am.  &  Eng.  call.    There  was  evidence  toshowthat 

R.  Cas.   3;  54  Am.  Rep.  661;  Dam-  a  reasonable  fee  for  the  operation  to  be 

AGBs, vol. s, p.  i7;Street Railways,  performed  was  five   hundred  dollars; 

vol.  3^,  p,  940.    See  also  Western  Union  the  parties  sending  were  shown  to  be 

TeLCo-f-McKlbben,  iT4lnd.5ii;3i  solvent.    It   was  held  that  the  case 

Am.  &  Eng,  Corp.  Ca*.  133.  came  within  the  rule  of  Griffin  v.  Col- 
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and  if  it  appears  that  the  company  had  no  information,  from  the 
face  of  the  message  or  otherwise,  of  the  consequences  which  would 
follow  an  incorrect  transmission  or  a  delayed  delivery,  only  nominal 
damages  are  recoverable.^ 

g.  Losses  Which  Might  Have  Been  Prevented  but  for 
THE  Negligence  of  the  Company. — The  rule  of  damages  in- 
cludes not  only  "gains  prevented,"  but  also  "losses  sustained." 
Wherever  a  party  sustains  a  loss  which  he  could  and  would  have 
prevented  but  for  the  negligence  of  the  company,  he  is  entitled 
to  hold  the  company  responsible  for  it.'  But  in  all  such  cases 
he  must  be  able  to  show  that  the  loss  would  have  been  pre- 
vented ;*  therefore,  where  the  action  is  for  a  failure  to  deliver  a 
message  summoning  a  physician  to  see  plaintiff 's  wife,  the  plain- 
tiff cannot  recover  for  a  loss  of  his  wife's  services,  there  being  no 
evidence  to  show  that  the  arrival  of  the  physician  would  have 
saved  her  life,*  Where  a  party  telegraphs  to  his  attorney  to 
attach  the  property  of  a  certain  debtor,  and  through  the  com- 
pany's negligence  in  delaying  the  message,  the  property  is  attached 
by  other  creditors  and  the  debt  is  thereby  lost,  the  company  can 
be  held  responsible  for  the  amount  of  the  debt  together  with  in- 
terest thereon  to  the  date  of  the  trial  of  the  action."  So  where 
the  company's  agent,  in  order  to  secure  himself  and  others,  will- 

ver,  16  N.  Y.  489;  69  Am.  Dec,  718,  ion  Tel.  Co.,  81  Ga.  385  (message  ask- 

allowing  damages  for  "  rains  prevent-  ing  undertaker   to   meet   remains  at  a. 

ed ;"  that  the   plaintiff  should  recover  train,   not   delivered,   whereby   under- 

five  hundred  dollars,  less  the  amount  takerlostthefecs).  See  also  Vicksburgh, 

be  made  at  home  during  the  time  he  etc.,  R.  Co.  v.  Ragsdale,  46  Miss.  4j». 

would  have  been  away.  3.  See  Bodkin  v.  Western  Union  Tel. 

A  cable  message  for  a  ship  broker  in  Co„  31  Fed.  Rep.  134;    11  Am.  &  Eng, 

Savannah  was  delayed  one  hour  and  a  Corp.  Cas.  ao3. 

half  after  reaching  that  city,  when  it  S.  Cutts  ti.  Western  Union  Tel.  Co., 

should   have    been    delivered    in    live  71  Wis.  46;  11  Am,  St  Eng.  Corp.  Cas, 

minutes.     Because  of    the    delay   the  199;    Western  Union  Tel.  Co.  ii.  Hall, 

broker    lost    a    commission    of    ts"**  'H  U.  S.   444i  *'  Am,  &  Eng.  Corp. 

Held,  that    the    oompany  was   liable  Cas.  zii.  See  also  Western  Union  Tel. 

therefor.     Western  Union  Tel.  Co.  u.  Co.  v.  Cornwall,  a  Colo.  App.  491, 

«.  Western  Union  Tel.  Co,  v.  Kend- 
zora,  77  Tex.  357,  so  where  the  message 
„  .,  ,  .  is  one  calHnga  physician,  and  the  com- 
telegraphed  to  his  attorney  to  meet  pany  fails  to  deliver  it,  it  is  for  the  jury 
him  at  that  place  to  arranee  an  assign-  to  say  whether  the  patient  to  whom  he 
mcnt.  The  attorney  replied  by  wire  was  called  was  Injured  by  the  delay, 
that  he  would  come  immediately,  but  and  whether  the  result  would  have  been 
the  agent  failed  to  deliver  this  Utter  ditlerent  had  the  dispatch  been  deliv- 
message  and  the  party  secured  a  local  ered.  Brown  v.  Western  Union  Tel- 
attorney,  BO  that  when  plaintiff'  arrived  Co.  (Utah,  1890),  21  Pac.  Rep.  98S. 
his  services  were  not  needed.  The  B.  Lou  of  Osparttuilty  to  Atuob 
only  Information  the  company  had  of  Property  to  BIiTO  Debt. — Parks  v.  Alta, 
the  circumstiinces  was  from  the  mes-  etc.,  Tel.  Co.,  i\  Cal.  423 ;  73  Am.  Dec 
sage,  which  read  :  "Send  Eckford  on  58^;  Western  Union  Tel.  Co.  w.  Shef- 
first  train.  Am  here.  .  -■  -  -  .  „  „ 
the  .  „  .  .  „ 
would  come  at  on«.     It  was  held  that  and  attend 

recoverable.     See  Clay  v.  Western  Un- 
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fully  withholds  a  message  to  a  branch  bank,  announcing  the  assign- 
ment of  its  principal,  until  some  time  after  the  bank  has  opened, 
the  company  is  liable  for  all  money  paid  out  by  the  bank  between 
the  time  when  the  message  should  have  been  delivered  and  the 
time  when  it  was  actually  delivered,*  And  if  the  company,  by 
an  erroneous  transmission,  cause  a  party  to  undei^o  us^ess  expense 
and  trouble,  it  is  liable  therefor.* 

A.  Recovery  for  Mental  Anguish, — Until  a  recent  date 
it  has  been  a  recognized  rule  of  law  that  mental  anguish  and  suf- 
fering, alone  and  unaccompanied  by  actual  pecuniary  damage  or 
personal  injury,  could  not  afford  a  ground  for  the  maintenance  of 
an  action,  or  be  considered  as  an  element  of  damages,  even  though 
the  negligence  or  wrongful  act  of  the  defendant  were  established.' 
Isolated  exceptions  to  this  rule  were  allowed  in  case  of  breach  of 
promise  suits  and  in  cases  where  the  injury  was  willful  or  mali- 
cious,*    But  the  courts  of  Texas,  following  the  suggestion  made 

1.  StilM  f.  Western  Uaion  Tel.  Co.  ablj  restricted  to  pecuniaiy  Iom;  the 

(Arizona,  18S7),  15  Pbc.  Rep.  712.     In  consideration  of  the  plaintiff's  mental 

this   cnse  a  banker   made   an   assign-  sufferfne  Is  excluded  in  every  Instance, 

ment,    and   the   assiKnee   te1egr«plied  with  a  few  exceptions,  which  depend 

notice  thereof  to  a  branch   eatablisb-  upon   the    peculiar   language    of    the 

ment.     In  the  assignee's  suit  against  statute.     See   Dauagks,  vol.  5,  p.  45; 

the  telegraph  companj  to  recover  for  Dbath,  vol.  5,  p.  128;  Railroads,  vol. 

4.  An  exception  to  the  general  rule 
was  made  in  cases  of  actions  of  breaci) 
of  promise.  But  while  the  damages 
night  and  delivered  an  hour  later  than  are  denominated  compensatory,  it  maj 
It  should  have  been  the  next  morning,  well  be  questioned  whether  they  are 
and  that  money  was  paid  out  which,  not  rather  punitive.  The  fact  that  evl- 
had  the  message  been  received,  should  dence  of  the  defendant's  wealth  is  ad- 
have  been  withheld.  It  was  held  that  mlssible  and  that  defendant  may  give 
the  companj  was  liable  for  money  thus  in  evidence  the  motive  from  which  he 
lost,  but  not  for  money  paid  out  after  refused  to  consummate  the  contract, 
the  delivery  of  the  message.  shows  how  shadowy  is  the  line  which 

1.  In  WoUskehl  v.  Western  Union  separates    such    damages    from  those 

Tel,  Co.,  46  Hun  (N.  Y.)  54^1  a  party  which  are  purely  punitory.     SeeWest- 

who  was  applying  for  a  certain  situa-  ern  Union  Tel.  Co.  v.  Rogers,  68Miss, 

tion,   having   received    a    message   in  74S;a4Am.  St.  Rep.  300;   Harrison  ii. 

which  the  word  "not"  bad   been  n eg-  Swift.  13  Allen  (Mass.)   144;  Kurts  v, 

ligently  omitted,  was  induced   to   be-  Frank,  76  Ind.  594;  40  Am.  Rep.  275; 

lieve  that  the  sender  desired  to  em-  Thorn  v.  Knapp,  4a  N.  Y.  474;   i  Am, 

ploy   him  and   so  incarred  much  ex-  Rep.   561;   Johnson  v.  Jenkins,  14  N. 

pense,   loss    of   time,   etc.,  in  further  Y.  151. 

efforts  to  secure  the  situation.     It  was  Another  exception  is  said  to  be  made 

held  that  he  could  recover  compensa-  In  cases  of  slander  or  libel;  but  in  such 

tion  for  such  loss,  in  an  action  against  cases,  malice  and  willful  wrong  are  es- 

the  company.  sential  elements,  and  the  ordinary  rules 

3.  Oeneral   Bole   as  to   Danutgei   for  of  damages  for  negligent  Injurydo  not 

HeittKl    Buffering. — Indianapolis,    etc.,  apply  to  cases  of  willful  wrong.  More- 

R.   Co, i>.  Stables,  6z  111.  313;  Wyman  over,  special  damage  must  always  be 

II.  Leavitt,  71   Me.   327;   36  Am.  Rep.  shown  except  where,  from   the  nature 

Ej;   Bovee  v.   Danville,  53  Vt.  190;  and  character  of  the  libel,  the  law  con- 

iHAGBS,    vol.   5,   p-  42 ;   Lynch    v.  cluslvely  presumes  actual  damage.  See 

Knight,9  H.  L.Cas.  577.  Libel  and  Slamdkr,  vol.  13,  p.  445; 

In  an    action    tor  damages  for  the  Nbcliggnce,    vol.   16,   pp.  393,  435 ; 

deAth  of  a  relative,  damages  are  invaii'  Chapman  v.  Western  Union  Tel.  Co,, 
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by  a  leading  text  writer,*  have  adopted  and  steadily  adhered  to 
a  rule  by  which  a  party  who  has  undergone  mental  suffering  in 
consequence  of  the  negligence  of  a  telegraph  company,  may  re- 
cover  compensatory  damages,  although  he  has  sustained  no  other 
injury.*  And  this  rule  has  been  followed  to  a  greater  or  less  extent 

S8  Gtt.   763;    39    Am.  &    Bng;.   Corp.  (interment  of    plaintiff's  relative  de- 

Cas.  i;67.  layed  twentj-four  hours  through  delay 

1.  in  Shear.  &  Red.  on  Neg.  (4th  In  delivering  message), 
ed.),  f  605,  it  is  said  that  "in  case  of  "The  law  will  not  permit  anyone  to 
delaj  or  total  failure  of  detiverj  of  impose  with  Impunitj  upon  another, 
messages  relating  to  matters  not  con-  by  his  willful  default  or  neglect,  such 
nected  with  business,  such  as  personal  injurj  to  his  feelings  as  is  the  natural 
or  domestic  matters,  we  do  not  think  result  from  the  disappointment  shown 
the  company  in  fault  ought  to  escape  bj  the  allegations  of  the  appellant's 
With  mere  nominal  damages,  on  ac-  petition,  and  then  protect  himself  uu- 
count  of  the  want  of  strict  commercial  der  the  plea  damnum  absque  injuria. 
value  in  such  messages.  Delay  in  the  Injury  to  the  feelings,  resulting  from 
announcement  of  a  death,  an  arrival,  such  disappointment,  in  our  opinion, 
the  straying  or  recovery  of  a  child,  and  constitutes  general  damages,  recovers- 
the  tike,  may  often  be  productive  of  an  ble  under  a  general  averment  of  dam- 
injury  to  the  feelings  which  cannot  be  age."  So  Relle  v.  Western  Union  Tel. 
easily  estimatedin  money,  but  for  which  Co.,  55  Tex.  308;  40  Am.  Rep.  805. 
a  jury  should  be  at  liberty  to  award  fair  In  Gulf,  etc. ,  R.  Co.  *.  Levy,  59  Tex. 
damages."  This  passage  has  no  air-  563;  13  Am.  &  E^ng.  R.  Cas.  90;  46 
thority  to  sustain  it,  but  it  has  been  Am.  Rep.  278,  this  telegram  was  sent 
quoted  in  almost  every  case  uphold-  to  the  plaintiff  by  his  son :"  Betty  and 
ing  a  similar  rule.  The  cases  of  Phil-  baby  dead.  Come  to  Clebnrn  to-night 
lips  I'.  Hoyle,  4  Gray  (Mass.)  j6S,  and  train  to  my  help.  Wade  meet  yoo. 
Roberts  !'.  Graham,  6  Wall.  (U.  S.)  Tell  her  mother."  The  company  neg- 
57S,  were  also  relied  on.  ligently  failed   to  deliver  it  for  more 

9.  BolB  Adopted  In  Teua.— So   Relle  than  a  whole  day,  so  that   it  was  re- 

V.   Western   Union  Tel.  Co.,   55  Tex.  ceived  too  late,  and  the  complainant 

308;  40  Am.  Rep.   805;  Gulf,   etc,  R.  was  subjected  to  much  annoyance  and 

Co.  i>.   Levy,  59  Tex.  563 ;   12   Am.  &  mental  suffering.     The  complainant's 

Eng.  R,   Cas.   90;  46   Am.  Rep.   278;  right   to  recover  was  denied,  and   the 


■t  I/.  Western  Union  Tel.  Co^  66  opinion  of  the  court  ci 
Tex.jSo;  13  Am.  &  Eng.  Corp.  Cas.  orousargument  in  favor  of  the  old  rule 
590 ;  ^9  Am.  Rep.  623 ;  iJoper  i'.  West-  of  law  that  mental  suffering  could  not 
ern  Onion  Tel.  Co.,  70  Tex.  689;  at  be  considered  except  when  accom- 
Am.  k  Eng.  Corp.  Cas.  191 ;  6  Am.  St,  panied  with  physical  injuiy  or  actual 
Rep.  864;  Western  Union  Tel.  Co.  r.  damage.  The  So  Relle  case  was  over- 
Cooper,  71  Ten.  J07;  10  Am.  St.  Rep.  ruled,  the  court  saying,  "The  opiDion 
772;  aff'dioS.V!.  Rep.  47;  Western  in  that  case  does  seem  to  maintain  the 
Union  Tel.  Co.  v.  Broesche,  73  Tex.  proposition  neceesarv  to  sustain  this 
6h;  'S  Am.  St  Rep.  843 ;  Western  action,  but  we  are  of  the  opinion  that 
Union  Tel.  Co.  v.  Brown,  71  Tex.  it  cannot  be  sustained  upon  principle 
723;  Western  Union  Tel.  Co.  v.  Simp-  nor  upon  the  authority  of  the  adjudi- 
son.73  Tex.  423;  Gulf,  etc.,  Tel.  Co.  catedcases."  Thedoctrlneof  this  Levy 
V.  Richardson,  79  Tex.  649;  West-  case,  however,  is  repudiated  in  a  subse- 
em  Union  Tel.  Co.  -v.  Lydon,  S2  que nt  case,  Stuart  o.  Western  Union 
Tex.  364;  Western  Union  Tel.  Co.  Tel.  Co.,  66  Te».  580;  13  Am,&  Eng. 
V.  Nations,  82  Tex.  539;  Western  Corp.  Cas.  590;  59  Am.  Rep.  613, 
Union  Tel.  Co.  v.  Erw'ln  (Tex.  1S91J,  though  the  case  is  not  overruled  oul- 
19S.  W.  Rep.  looa;  Western  Union  right,butmerely"explBined'' and"dis- 
Tel.  Co.  V.  Rosentreter,  80  Tex.  406 ;  tinguished,"  principally  on  the  ground 
35  Am.  &  Eng.  Corp.  Cas.  77;  Western  that  in  the  Levy  case  the  action  was  by 
'''-'--I   Tel.   Co.f.  Bemiger,  84  Tex.  the  addressee.     "Inthatcr"  ■"- 


38;  Beasley  17.  Western  Union  Teh Cot  pany  had  no  contract  with  Lew;  had 
39  Fed.  Rep.  iSi  ;  Western  Union  Tel.  broken  no  engagement  with  him,  nor 
Co.  V.   Carter,  2  Tex.   Civ.  App.   624    violated  any  contract  it  had  made  with 
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in  several  other  states.*  The  messages  involved  in  the  cases 
sustaining  this  rule,  are  almost  invariably  those  announcing  the 
serious  illness,  or  the  death  of  a  relative,  or  some  similar  circum< 
stance*  and  the  courts  proceed  on  the  ground  that  since  the 

way  one  else  for  bis  benefit.  It  owed 
him  no  duty  and  violated  no  right  of 
hlB,  and  though  its  conduct  may  have 
outraged  his  sensibilities,  it  had  done 
him  no  wrong."  Stuart  v.  Western 
Union  Tel.  Co.,  66  Tei.  580:  13  Am. 
&  Eng.  Corp.  Cas.  590;  59  Am.  Rep. 
6*3.  But  in  the  Stuart  case,  the  action 
'was  bj  the  addressee,  and  it  seems 
that  the  two  cases  are  entirely  irrecon- 
cilable, notwithstanding  the  explana- 
tions of  tbe  learned  court;  the  Levy 
case  must  therefore  be  regarded  as  over- 
ruled, and  the  original  doctrine  of  the 
So  Relle  case  established.  There  is  a 
second  case  having  the  style  of  Gulf, 
etc.R.  Co.  11. Levy,  59 Tex. 541;  la  Am. 
&  Eng.  R.CaB.96;  46  Am.  Rep.  378,  in 
which  the  action  was  by  the  sender, 
thesoD  of  the  addressee  who  was  plain- 
tiff jn  the  first  case.  Recovery  was  al- 
lowed in  this  second  case  and  the  two 
are  thus  apt  to  be  confused. 

In  Loner  v.  Western  Union  Tel.  Co, 
70  Tei.  689;  31  Am.  &  Eng.  Corp.  Cas. 
191 ;  6  Am.  St  Rep.  864,  the  plalntiJT, 
suing  in  behalf  of  hie  wife,  proved  that 
her  son,  being  dangerously  ill,  sent  her 
a  message  :  "  Come  Immediately.  lam 
very  sick,"  and  caused  the  agent  to  be 
informed  of  his  relationship  to  the 
addressee.  The  message  was  negli- 
genttr  delayed  for  more  than  twenty- 
four  hours  alter  it  should  have  been 
delivered.  Plaintiff's  wife  immediately 
on  receiving  the  message  started  to  her 
son,  but  on  reaching  an  intermediate 
station  was  informed  of  his  death  and 
that  his  body  had  been  sent  to  E.  for 
burial.  She  attempted  to  go  to  E.,but 
was  subjected  to  hardships  on  the  wav 
and  arrived  there  after  the  funeral. 
The  court  held  that  plaintiff  had  a 
right  to  damages,  and  the  fact  that 
much  of  the  mental  anguish  of  the 
wile  could  have  been  averted  but  for 
the  negligence  of  the  railroad  com- 
pany in  operating  its  trains,  was  no 
excuse  for  the  breach  of  duly  on  the 
part  of  the  telegraph  company.  _ 

1.  In  Smtnaky,  TemteiiM,  IndlMi*  his  mother! 
utdAlabaina. — In  Ktnturiy,  Tentteisee  2.  Ohaitotn  of  OsaM  In  wM«h  Bnoll 
and  Indiana,  the  Texas  rule  seems  to  DMnagM  Kre  AUowwL — As  a  matter  of 
have  been  adopted  to  its  fullest  extent,  fact,  every  breach  of  contract  for  trans- 
Chapman  v.  Western  Union  Tel.  Co.,  mission,  occasions  some  degree  of  men- 
90  Ky.  365 ;  30  Am.  &  Eng.  Corp.  Cas.  tal  sofTering  in  the  way  of  annoyance 
006;  Wndswortta   *,  Western  Union    to  the  disappointed  party;  but  the  re- 


Tel.  Co.,  86  Tenn.  695;  31  Am.  & 
Eng.  Corp.  Cas.  161 ;  6  Am.  St.  Rep. 
864;  Reese  v.  Western  Union  Tel.  Co., 
133  Ind.  394;  Western  Union  Tel.  Co. 
V.  Stratemeier  (Ind.  App.  1893J,  33  N, 
E.  Rep.  871. 

"  If  in  matters  of  mere  trade  it  (the 
company)  negligently  fails  to  do  its 
duty,  it  is  responsible  for  all  the  nat- 
ural and  proximate  damage.  Is  it  to 
be  said  or  held  that  as  to  matters  of  a 
greater  interest  to  a  person,  it  shall 
not  be,  because  feelings  or  affections 
only  are  involved?  .  .  .  Such  a 
rule,  at  first  blush,  merits  disapproval. 
It  would  sanction  the  company  in 
wrong  doing.  .  .  .  It  seems  to  uSi 
that  both  reason  and  public  policy  re- 
quire that  it  should  answer  for  all 
injury  resulting  from  its  negligence, 
whether  it  he  to  the  feelings  or  the 
purse,  subject  only  to  the  rule  that  It 
should  be  the  direct  and  proximate 
consequence  of  the  act.  The  injury 
to  the  feelings  should  be  regarded 
as  a  part  of  the  actnal  damage,  and 
the  jury  be  allowed  to  consider  it." 
Chapman  v.  Western  Union  Tel,  Co., 
90  Ky.  265;  30  Am.  &  Eng.  Corp. 
Cas.  636. 

In  Alabama,  the  question  has  never 
been  considered  at  length,  but  in  West- 
ern Union  Tel.  Co.  v.  Henderson,  89 
Ala.  jio;  30  Am.  &  Eng.  Corp,  Cas. 
615;  18  Am.  St.  Rep.  14^1  't  ^^a  ruled 
that  damages  for  mental  suffering 
might  be  recovered,  provided  the  com- 
plainant had  an  independent  right  of 
action.  Western  Union  Tel.  Co.  v. 
Wilson,  93  Ala.  33. 

In  Illinois,  the  doctrine  is  laid  down- 
that  "  nominal  damages  at  least,"  are 
recoverable  in  such  cases,  but  it  is 
nowhere  intimated  that  mental  suffer- 
ing can  alone  constitute  the  basis  of 
an  action  for  substantial  damages, 
Logan  V.  Western  Union  Tel.  Co,  84 
III.  468.     The  message  in  this  case  was 
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related  to  the  death,  burial  or  serious  under  anj  circumetances  to  arrive  UDtil 

illness  of  a  relative,  or  to  some  similar  several  hours  after  the  time  of  burial. 

circumstance.  Thus  in  Beasley  u.  West-  Western  Union  Tel.  Co.  k.  Andrews, 

ern  Union  Tel.  Co.,  39  Fed.  Rep.  181,  ;8  Tei.  305. 

the  message  waa  :  "  Dell  is  worse,  come         In  other  cases  the  message  was  one 

at  once."   Owing  to  the  companys  neg-  requesting  the  Immediate  p'^esence  of 

Ugence,  the  dispatch  was  delayed  and  a  physician.     Thus  in  Western  UnioD 

the  addressee  was  prevented  from  being  Tel.  Co.  v.  Henderson,  89  Ala.  5^10;  30 

at  the  bedside  of  his  dying  wife.     In  Am.  &  Eng.  Corp.  Cas.  615;   18   Am. 

Stuart  V.  Western  Union  Tel.  Co..  66  St,  Rep.  148,  the  pleintiS  telegraphed 

Tex.  580;   13  Am.  &   Eng.  Corp.  Cas.  to  his  physician,  "Come  first  train  to 

59a;  59  Am.  Hep.  633.  the  message  was:  see  my  wife.     Very  low."     Owing  to  a 

"John  is  very  low,  come  on  first  train."  delay   by  the  company  the   physician 

It  was  delayed  two  days  and  the  ad-  came    twelve     hours   later    than     he 

dressee  was  deprived  of  the  privilege  of  would  otherwise  have  done;  he  could 

being  with  his  brother  when  he  died,  not   say   whether    his    arrival   earlier 

and  of  attending   his   funeral.      Very  would  have  saved  the  plaintiff's  wife. 

similar  cases  are  Chapman  v.  Western  It  was  held  that  in  computing  tbedam- 

UnionTcl.  Co.,  90  Ky.  »6s;  30  Am.  &  ages,   the    increase   of   the    plaintiff's 

Eng.  Corp.  Cas.  616;  Loper  v.  Western  mental  sulTaring  caused  by  the  delay 

Union  Tel.  Co.,  70  Tex.  689;  ai  Am.  &  in  the   physician's   arrival,  should   be 

Eng.   Corp.  Cas.  191;  6  Am.  St.  Rep.  considerecl. 

864  (two  messages,  one  informing  sister  In  Norik  Carolina,  In  Young  v, 
of  her  brother's  illness,  another  of  hU  Western  Union  Tel.  Co..  107  N.  Car. 
death) ;  Young  -v.  Western  Union  Tel.  370;  35  Am.  &  Eng.  Corp.  Cas.  60;  13 
Co.,  107  N.  Car.  370;  35  Am.  &  Eng.  Am.  St,  Rep.  883.  it  appeared  that  this 
Corp.  Cas.  60;  sz  Am.  St.  Rep.  &83  message  was  sent  to  the  plaintifF : 
("Come  In  haste,  your  wife  is  at  the  "  Come  !n  haste;  your  wife  is  at  the 
point  of  death");  Gulf,  etc.,  R.  Co.  p.  point  of  death."  The  company  de- 
WiUon,  69  Tex.  739;  31  Am.  A  Eng.  layed  delivering  it  for  eight  days,  al- 
Corp.Cas.8o.  In  other  cases,  damages  though  theaddressee's  place  of  business 
have  been  allowed  where  the  plaintiff  was  well  tnown  and  within  a  short  dis- 
was  merely  kept  away  from  the  funeral  tance  of  the  company's  office;  as  aeon - 
of  his  relative.  So  Relle  v.  Western  sequence  of  the  delay,  plaintiff,  the 
Union  Tel.  Co.,  55  Tei.  308;  40  Am.  addressee,  was  prevented  from  beingat 
Rep.  So|;  Western  Union  Tel.  Co.  v.  his  wife's  bedside  when  she  died  and 
Erwin  (Ten.  189J),  19  S.  W.  Rep.  looa;  from  attending  her  funeral.  The  court 
Western  Union  Tel.  Co.  v.  Nations,  81  held  that  the  evidence  showed  gross 
'^^'''  539  (message  announcing  death),  negligence  on  the  part  of  the  company, 
Comfare  Western  Union  Tel.  Co.  -v.  and  that  the  plaintiff  was  entiUed  to 
Brown,  71  Tex,  723.  In  Western  Union  damages  for  the  agony  of  mind  occa- 
Tel.  Co.  V.  Broesche,  7a  Tex.  654;  13  eioned  by  his  being  keptaway  from  bis 
Am,  St.  Rep.  843,  the  dispatch  sent  by  wife's  death  bed  and  burial.  The 
plaintiff  to  his  brother-in-law  read:  opinion  discusses  tbe  question  at 
"  Mrs.  Broesche  dead,  will  bring  corpse  length,  and  quotes  from  the  cases;  it 
on  train  to-night."  It  was  delayed  for  concludes  :  "  It  seems  to  us  that  this 
some  time,  so  that  the  addressee  did  not  action  Is  In  reality  in  the  nature  of  a 
receive  It  until  after  the  arrival  of  the  tort  for  the  negligence,  and  that,  as  is 
corpse.  One  thousand,  one  hundred  usually  the  case  In  such  actions,  the 
and  sixty-eight  dollars  were  allowed  by  plaintiff  is  entitled  to  recover,  in  ad- 
the  court  as  a  balm  to  soothe  the  dition  to  nominal  damages,  compensa- 
-wounded  feelings  of  the  plaintiff.  But  tion  for  the  actual  damage  done  him, 
in  another  case,  It  is  said  that  the  fact  and  that  mental  anguish  is  actual  dam- 
that  the  funeral  of  plaintiff's  mother  age.  It  is  very  truthfully  and  appro- 
took  place  In  hU  absence,  does  not  en-  priately  remarked  by  a  learned  author 
title  him  to  recover  for  a  delay  by  the  that  '  the  mind  is  no  less  a  part  of  tbe 
company  of  six  hours  in  delivering  a  person  than  the  body,  and  the  snffcr- 
meseage  to  those  in  charge  of  the  lun-  ings  of  the  former  are  sometimes  more 
eral,  announcing  that  plaintiff  would  be  acute  and  lastinr  than  those  of  the 
there  that  evening,  where  the  message  latter.  Indeed,  the  sufferings  of  each 
was  actually  delivered  before  the  burial  frequently,  If  not  tuually,  act  recipro- 
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message  bore  on  its  face  evidence  that  a  failure  or  delay  to  deliver 
it  would  cause  mental  distress  and  anguish,  damages  arising  from 
such  a  cause  must  have  been  in  contemplation  of  the  parties  at 
the  time  the  contract  of  sending  was  made.*  It  is  considered 
that  by  virtue  of  the  negligent  breach  of  contract  to  which  the 
plaintiff  was  a  party,  or  by  virtue  of  the  statutes  declaring  the 
duties  of  telegraph  companies,  the  plaintiff  has  a  cause  of  action  ; 
and  having  thus  secured  a  standing  in  court,  he  is  entitled  to 
have  damages  assessed  for  all  the  injury  suffered  by  him  as  a 
proximate  consequence  of  the,  defendant's  wrongful  act.*  But 
the  correctness  of  this  general  rule  of  law  is  at  least  doubtful, 
and  has  led  to  such  an  abnormal  increase  in  litigation  and  to  so 

callT  on  the  other.'    3  Sutb.  on  Dam.  wy.— So  Relle  v.  Western  Union  Tel. 

Vdo.  Co.,  55   Tei.  308;   40  Am.  Rep.  Soj; 

Various  cases  were  relied  on  as  up-  Reese  v'.  Western  Union  Tel.  Co.,  133 

holding.  i>j  analogy,  the  rule  applied.  Ind.  394. 

Terwllliger  v.  Wands,  i  J  N.  Y.  54 ;  72  a.  Thus  In  Chapman  v.  Western  Un- 

Am.  Dec,  410  (action  for  libel) ;  Fisher  ion  Tel.  Co.,  go  Kj.  165;  30  Am.  &Eng. 

*.  Hamilton,  49  Ind.   341   (action  for  Corp.  Cas.  (138,  the  court,  by  Holt,  )., 

malicious    arrest     and     prosecution);  said  :  "  Ifa  telegraph  company  under- 

Stewart  v,  Maddox,  63  Ind.  51  (false  takes  to  send  a  message,  and  it  fails  to 

Imprisonment);  Byrne  v.  Gardner,  33  use  ordinary  diligence  in  doing  so,ltii 

La.  Ann.  G  (action  for  illegally  suing  liable   for  some   damage.     It  has  vio- 

and  attachment) ;  Craker  v.  Chicago,  lated   its   contract;   and,   whenevir  a 

etc,  R.  Co.,  36  Wis.  657   (female  pas-  party  does  bo,  he  Is  liable,  at  least  to 

senger  kissed  by  railroad  official — dam-  some  extent.     Every  infraction  of  « le- 

8ges  alloned) ;  3  Suth.  on  Dam.  359;  gal  right  causes  injury,  In  contempla- 

Scott  &  Jar.  on  Telegraphs,  (,  418.  tion  of  law.     The  party  being  entitled 

In  another  case  damages  for  men-  in  such  a  case  to  recover  something, 
tal  Buffering  were  allowed,  but  there  why  should  not  an  injury  to  the  feel- 
was  actual  ^ysical  suflering  involved,  ings,  which  is  often  more  injurious  than 
TbompeoQ  v.  Western  Union  Tel.  Co.,  a  physical  one,  enter  into  the  estimate  ? 
106  N.  Car.  549;  30  Am.  &  Eng.  Corp.  Why,  b«ing  entitled  to  some  damage 
Cas.  634;  107  N.  Car.  449;  35  Am.  &  by  reason  of  the  other  party's  wrong- 
Eng.  Corp.  Cas.  53.  ful   act,   should   not  the   complaining 

Bvldanoa  of  Hmtal  anfflSTliiK. — "The  party  recover  all  the  damage  arising 

natural  utterances  and  expressions  in-  from  it  P     It  seems  to  us  that  no  sound 

dicatlve  of  pleasure,  displeasure,  pain  reason  can  be  civen  to  the  contrary." 

or  suffering,    are   competent  original  And     in    Wadsworth    v.     Western 

evidence  that  may  be  received  in  proof  Union  Tel.  Co.,  86  Tenn.  695 ;  11   Am. 

of   the  physical  or  mental  state   they  &  Eng.  Corp.  Caa.  161 ;  6  Am.  St.  Rep. 

indicate,  whenever  that  state  is  a  per-  864,  the   allowance   of  such   damage* 

tlnent  Inquiry.     Wood  Pr.  Ev.,  t)  147."  was   put   upon   the   ground,   that  the 

Western  Union  Tel  Co. -u.  Henderson,  statute   declaring   the   duties  of  tele- 

89  Ala.  510;  30  Am.  &  Eng.  Corp.  Cas.  graph    companies   and   making   thtm 

dly,  18   Am.  St.   Rep.  148.     See  also  "liable   in   damages   to   the   party  ag- 

I   Greenleaf  on  Ev.  (14th  ed.),  4  103;  grieved,"  conferred  a  right  of  action 

Western  Union  Tel.  Co.  v.   Lydon,  83  and  the  plaintiff  thus  having  a  standing 

Tex.  ^64   (evidence  that   plaintiff  was  in  court,  might  have  all  the  injury  suf- 

favorite  son  of  his  dead   mother,   ad-  fered  by  him  considered  in  the  compu- 

mltted) ;   infra,    this  title.  Evidence,  tation  of  damages. 

Conduct   of    plaintifTa   wife   showing  In  Alabama,  in  a  similar  case,  dam- 

S;rief   at  being  unable   to   attend  her  ages  for  mental  anguish  were  allowed 

ather's  funeral,  may  be  shown  by  by-  in   an   action   by   the   sender,   00  the 

Btanders   as  evidence   of   damage    by  ground  that  he  had  an  "independent 

mental  suffering.   Western  Union  Tel.  right  of  recovery,  to  which  distress  of 

Co.  I'.  Carter  (Tex.  App.   1892),  30  S.  feeling  can  become  an  aggravating  in- 

W.  Rep.  834.  cident."     It  is  clearly  implied  that  an 

1.  But*  of  tba  Bnl*  Allowlnc  Bmot-  addressee  would,  in  such  case,  have  no 
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many  inconsistencies  that  the  courts  are  not  inclifted  to  extend 
its  operation.'  Thus  it  is  required  in  every  case  that  the  di& 
patch  shall  have  shown  on  its  face  its  character  and  importance, 

or  that  the  company  shall  have  been  otherwise  informed  of  the 
results  likely  to  flow  from  an  incorrect  transmission  or  delayed 
delivery  *  though  it  is  not  necessary  that  the  relationship  of  the 

parties  should  appear.'     So  also  the  injury  suffered,  and  for  which 

right  of  action.  Western  Union  Tel.  sent  toP.  tomeet  hlmin  ordertoconvej 
Co.  V.  Henderson,  89  Ala.  510  \  30  Am.  him  to  hi«  father's  houK,  he  haviiw  been 
&  Eng.  Corp.  Cos.  6:3;  18  Am.  St.  •informed  that  his  father  was  sick.  It 
Rep.  i^:  Western  Union  Tel.  Co.  v.  turned  out  that  there  waa  no  office  at  E., 
Wilson,  91  Ala,  33.  See  also  Thomp-  so  thedispatch  was  never  delivered,  and 
son  on  Electricitf,  ^  381,  where  such  plaintiff  after  waiting  six  daja  wa* 
distinctions  as  are  made  in  these  cases  obliged  to  go  to  his  father  bj  a  circuit- 
are  considered  unsound.  ous  route  In  a  most  uncomfortable  con- 
*  Id  Reese  v.  Western  Union  Tel.  Co.,  veyance.  He  claimed  to  have  euSered 
133  Ind.  sorf,  the  court,  br  Berkshire,  much  mental  anguish,  fearing  that  his 
J.,  said:  "  Some  of  the  authorities  seek  father  was  seriously  ill.  If  not  dead. 
to  draw  a  distinction  as  to  the  right  to  The  court  refused  to  allow  axij  damages 
recover  damages  (or  mental  suffering  on  the  ground  that  the  company  had 
between  case*  where  there  may  be  a  no  means  of  knowing  and  no  reason  for 
recovery  (or  pecuniary  loss  and  cases  suspectlngthatsuch  consequence  would 
■where  there  is  or  can  be  no  pecuniary  follow  a  delay  or  failure  to  deliver  the 
loss,  to  which  class  the  present  action  message.  See  also  infra,  this  title, 
belongs,"  Whcrt  Metsagt  U  in  Cifkeroria  Otk- 

Are  not  PnnitlT«  or  Exemplary.— It  tr-wise  Uniiitelli^bles  Shear.  &  Red. 
must  be  observed  that  the  damages  on  Neg.  (4thed.), }  605;  Western  Unloa 
given  in  these  cases  are  given  as  com-  Tel.  Co.  v.  Simpson,  73  Tex.  433.  la 
pensacory,  and  not  by  way  of  punish-  this  case  the  plaintiff,  Mrs.  Simpson, 
ment  to  the  negligent  company.  In  having  been  Informedofthedeathofher 
several  cases  allowing  damages  for  men-  husband  in  San  Francisco,  sent  a  mef 
tal  anxiety,  it  was  expressly  held  that  sage  from  I.OS  Angeles,  where  she  then 
punitive  damages  were  not  recover-  was,  to  her  agent  C.  in  Galveston,  TVxiu, 
able,  no  malice  or  willful  wrong  being  at  4  o'clock  on  January  I3th,  telling 
shown.  See  Stuart  v.  Western  Union  him  of  her  husband's  death,  and  re- 
Tel.  Co..  66  Tex.  5S0;  13  Am.  &  Eng.  questine;  him  to  send  her  two  hundred 
Corp.  Cas.  590;  ^9  Am.  Rep.  623.  dollars Tmmediatelv;  that  ahe  would  r»> 
Comfare  Scott  &  Jar,  on  Telegraphs,  main  at  L..  A,  untif  3  p.  m.  the  next  day. 
{418;  Exemplary  Damages,  vol.  7.  The  company  transmitted  the  message 
p.  448.  promptly,  but  as  delivered  to  C.  it  pur* 

1.  The  great  increase  in  the  number  ported  to  come  from  San  Frvndsco. 
of  cases  of  this  character  In  Texas  has  C.  thereupon  sent  the  money  hy  tele* 
been  the  subject  of  frequent  comment ;  graph  to  San  Francisco,  but  upon  hear- 
and  as  seen  from  the  cases  examined  ing  from  Mrs.  S.  that  she  had  not  re- 
hereln,  the  courts  have  been  under  the  celved  it,  sent  her  more  money  by  e^ 
necessitj' of  more  than  once  mattingdis-  press,  which  she  received  on  the  14th 
Unctions  of  tlie  most  refined  character  and  in  time  to  leave  Ix>b  Angeles  witb 
in  ordar  to  avoid  a  hurtful  extension  of  her  husband's  body.  She  averred  that 
their  doctrine.  See  Western  Union  the  delay  in  receiving  the  money  pre- 
Te!.  Co.  T>,  Rogers,  68  Miss.  74S;  34  vented  her  from  going  to  San  Fran- 
Am.  St.  Rep.  300;  McAUen  t.  Western  cisco,  and  caused  her  to  suffer  much 
Union  Tel,  Co.,  70  Tex,  143;  31  Am.  &  anguish  of  mind.  A  verdict  of  one 
Eng,  Corp.  Cas.  195.  thousand   dollars  in  her  favor  was  not 

a.  Diapatoh  Kust  Bhow  on  its  Face  the  disturbed, 

ImpoTtaaco  of  Iti  Being  Bent  Promptly.  s.  It  is  sufficient  if  the  company  ia 

— In  McAIlen  r.  Western  Union  Tel.  put  on  inquiry,  and  the  message  sham 

Co.,  70  Tex.  343;  3t  Ana.  &  Eng.  Corp.  from  its  language  the  necessity  of  ll« 

Cas.  195,  it  appeared  that  the  plaintiff  prompt  transmission.    "To  require  the 

•ent  a  message  addressed  to  his  father  at  family  pedigree  to  be  inserted  In  tele- 

E.,  directing  the  family  carriage  to  be  grams    announcing  serious  iUnec*  or 
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compensation  is  given,  must  be  real,  not  imaginary,  and  not  the 
result  of  a  too  sensitive  and  excitable  mental  constitution,  nor  of  a 
distorted  imagination.*  And  it  is  the  duty  of  the  court,  upon  re- 
quest, to  caution  the  jury  that  the  damages  are  to  be  confined  to 
the  injury  directly  resulting  from  the  company's  breach  of  duty, 
and  that  the  plaintiff's  mental  anguish  occasioned  by  other  inde- 

death,  would  deprive  the  greater  part  of  brlDg  Ferdinand.  His  father  verj  low." 
thepublicof  the  benefits  of  telegraphy"  Signed,  "J.  L."  And  in  Western  Union 
and  only  serve  "to  increase  the  rev-     Tel.  Co.  v.  Brown,  71  Tet.  ' 


of  the  com  pan  J."  Therefore,  where  held  in  an  action  bv  the  addressee  for 

the   telegram   was    "Emma   died   last  delay  in  deiiveringthismessage:  "Wil- 

night ;  will  be  buried  this  evening,"  the  lie  died  yesterday  evening  at  six  o'clock; 

court  held  that  the  company  could  not  will  be  burled  at  M.  Sunday  evening," 

escape  liability  merely  because  themes-  that  damages  cannot  be  recovered  for 

sage  failed  to  show  that  the  plaintiff  was  Injury  to  fraternal  feelings  from  failure 

a   near   relative   of    Emma.     Western  to  hear  of  his  brother's  death  in  time  ta 

Union  TeL  Co.  •v.  Rosen treter,  80  Tex.  attend  the  funeral  and  condole  with  his 

406  ;  35  Am.  &  Eng.  Corp.  Cas.  77.   So  sister,  as  the  message  contained  nothing 

where  the  message  ran  "  Clara,  come  To   put   defendant   on   notice   that   the 

quick,  Rufe  Is  dying,"  it  was  held  that  deceased  was  plaintiff's  brother. 
the  plaintiff  was  not  barred  from  recov.         1.  SuffsrlUK  Host  Mot  Ba  Keralr  San- 

ei7  although  the  message  did  not  indi-  tlmtntal  or  Iiniig1n*ry- — In  McAUen  v. 

eate   that   the   parlies   mterested  were  Western  Union  Tel.  Co.,  70  Tei.  243; 

brother  and   sister;  the   message  was  ai  Am.  &  Eng,  Corp.  Cas.  195,  a  case 

sufficient  to  Inform  tile  company  that  get  out  in  the  note  imtnediatetj  pre- 

prompt  transmission  and  delivery  were  ceding,  the  court,  by  Maltbie,  J.,  said : 

necessary.     Western  Union  Tel. Co.  i/.  "In  thiacaaeitseemsthatthe  plaintiff's 

Adams,  75  Tex,  531;   30  Am.  &  Eng.  mental  anguish  was  not  the  result  of 

Corp,  Cas.  594;   16  Am.   St.  Rep.  930.  any  real  or  adequate  cause.     It   does 

See  the  same  principle  upheld  in  Potts  not  appear  that  the  father  was  dead  or 

Ti.  Western  Union  "Tel.  Co.,  8a  Ten.  543;  In  such  condition  as  demanded  the  per- 

Western  Union  Tel.  Co.  v.  Nations,  %1  sonal  presence  or  attention  of  his  son. 

Tex.  539;    Western  Union  Tel.  Co,  v.  On  the  contrary,  the  sorrows  of   the 

Moore,  76  Tex.  66;  18  Am,  St.  Rep.  as;  plaintiff   were    Imaginary,    and   were 

Western    Union   Tel,    Co.   v.   Carter  caused  by  the  failure  on  the  part  of  the 

(Tex.  189a),  30  S.  W,  Rep,  834  ("  G.  is  father  to  send  the  carriage  to  P.,  which 

dead,  answer");   Western   Union  Tel.  the  affectionate  son   attributed  to  the 

Co.  K.  Feeeles,  75  Tex.  537.    See  also  fact  that  the  father  was  dead,  or  too 

Reese  ■n.  Western  Union  Tel.  Co,,  laj  dangerously  ill  to  attend  to  ordinary 

Ind.  194.  where  message  read  "  My  wife  business,  when  in  truth  the  failure  was 

is  very  ill;  not  expected  to  live,"  it  was  due  solely  to  the  fact  that  no  request  to 

held  thatlhe  company  was  not  released  send  the  carriage  had  been  sent.     The 

from  liability  merely  because  the  rela-  deduction  of   the  son  was  not  logical, 

tionship  of  the  addressee  to  the  wife  or,  at  all  events,  the  occurrence  might 

spoken  oi  was  not  apparent.  have  been  well  accounted  for  on  other 

But  In  Western    Union  Tel.  Co.  v.  hypotheses  than  the  disability  of  the 

Kirk  Patrick,  76  Tex,  2[7;   18  Am,  St.  father.     If  grief  or  sorrow,  produced 

Rep.  37,  where  a  message  was  addressed  by  things  unreal,  mere  figments  of  the 

bj  a  wife  to  her  husband  requesting  him  brain,  are  held  to  give  a  cause  of  action 

tocome  with  "Ferdinand"  to  her  father  for  a  breach  of  a  contract  or  a  tort,  an 

who  was  very  low,  and   the   company  Individual  of  a  somber,  gloomy  imagi- 

neeligently    delayed    its    transmission  nation  would  often  be  entitled  to  large 

and  delivery,  it  was  held  that  the  com-  damages  on  account  of  mental  suffer- 

pany  was  not  liable  to  the  husband  In  ing,  while  others  of  a  buoyant  fancy, 

damages  for  the  mental  suffering  occa-  for  the  same  breach  of  duty  would  not 

cloned  to  the   wife   in   the   absence  of  be  entitled  to  anything;  and  damages, 

other  notice  than  that  contained  in  the  Instead  of  being  measured  by  the  rules 

message  itself  that  the  parties  were  re-  of  law  as  applied  to  the  facts,  would 

lated.     The  message  read;  "  C.  S.  Kirk-  largely  depend  upon  the  fertility  of  the 

pab1ck,'H. Station:  Comeonflrst  train;  imagination  of  the  suitor."     It   seems 
861 
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pendent  circumstances,  e.  g.,  the  death  or  illness  of  a  relative,  can- 
not be  considered.' 

A  rule  that  is  more  consistent  with  recognized  legal  principles 
and  that  is  supported  by  better  authority,  is  that  mental  suffering, 
alone  and  unaccompanied  by  other  injury,  cannot  sustain  an 
action  for  damages  or  be  considered  as  an  element  of  damages. 
Anxiety  of  mind  and  mental  torture  are  too  refined  and  too  vague 
in  their  nature  to  be  the  subject  of  pecuniary  compensation  in 
damages ,  except  where,  as  in  case  of  personal  injury,  they  are  so 
inseparably  connected  with  the  physical  pain  that  they  cannot 
be  distinguished  from  it,  and  are  therefore  considered  a  part  of  it.* 

Conspicuous  instances  under  this  latter  rule  are  seen  in  cases 
where  a  message  is  sent  to  a  physician  requesting  his  immediate 
attendance,  and,  through  the  company's  failure  to  transmit  the  dis- 

that  this  language  is  a   complete  an-  9.  Doctrine    tlutt  Dunasoi    Ai«   Hot 

ewerloany  claim  for  damages  for  men-  BocOTeEable  Air  Hontal  Anfulah  Alone, 

tal  suSering  and  is  a  refutation  of  the'  —Russell  v.  Weetern   Union  Tel.  Co., 

arguments  advanced  in  other  cases  Id  3  Dakota   315;   5   Am.   &   Eng.  Corp. 

tevor  of  the  recovery  of  such  damages.  Cas.  iiS;    Western    Union  Tel.  Co.  v. 

1.  In   the    first  caae    allowing  dam-  Risers,  68  Miss.  7^;   34  Am.  St.  Rep. 

ages  for  mental  suffering,  So  Relle  -a.  300;  Crawson  -u.  Western    Union  Tel. 

Western  Union  Tel.  Co.,  55  Tex.  30S ;  Co.,  47  Fed.  Rep.  544;  Chase  v.  West- 

40  Am.  Rep.  805,  in   which  the  com-  em  Union  Tel.  Co.,  44  Fed.  Rep.  554; 

pane's  negligence  prevented  a  son  from  West   v.   Western   Union  Tel,  Co.,  39 

attending  the  funeral  of  his  mother,  the  Kan.  93;   31   Am.  &   Eng.   Corp.  Cas. 

•  aaid:    "  It   should  be  remarked  185;  7  Am.  St.  Rep,   530;  Chapman  v 

jreat   caution  ought   to  be   ob-  Western  Union  Tel.   Co,  88  Ga.  763' 


the  trial  of  cases  like  this,  as     39  Am.  &   Eng.  Corp.  Cas.  567  ;  Bur- 
-     ' ■   ■       -  -  •"    ■     -    " "•-■X.   Co.,39 


that 

edinth ,  .._  „.    __., 

3  easy  and  natural  to  con-  nett   11.   Western    Union   Tel.  

found  the  corroding  grief  occasioned  Mo.  App.  599;  Wyman  v.  Leavitt,  ;t 

bj  the  loss  of  the  parent  or  other  rela-  Me.  317;  j6  Am.   Rep.  303;   Lvnch  n. 

live  with  the  disappointment  and  re-  Knight,   9   H.   L.    Cas.    577;    Wood** 

gret  occasioned  bj  Che  default  or  neg-  Majne  on  Dam.   74  ;   Cooley  on  Torts, 

lect  of  Che  company;  for  it  is  only  the  p.   371;   i  Thomp.  on   Neg.  849.     See 

latter  for  which  a  recovery  may  be  had,  also   Johnson  u.  Wells,  G  Nev.   324;  3 

and  Che  attention  of  juries  may  well  be  Am.  Rep.  345 ;  IndianapoliE,  etc.,  R. 

called  to  the  fact,"     And  the  necessity  Co.  f.  Scabies,  63  111.  313.    In  Wood'* 

of  this  distinction  has  been  considered  Mayne  on  Dam.,  p.  74,  the  author, after 

so  important,  that  the  language  quoted  discussing  the  allowance  of  tnentaldanf 

has   been   reiterated   in  many   oE   Che  ages  In  particular  cases,  says:  "  But  we 

subsequent  cases.     See  Wadsworth  v.  do  not  apprehend  that  the  rule  has  any 

Western  Union  Tel.  Co.,  86Tenn,  69s;  such  force  astoenablea  person  to  maln- 

31  Am.  &  Eng.  Corp.  Cas.  161;  6  Am.  tain  an  action  where  the  only  injury  is 

St    Rep.    864;    Beastey    v.    Western  mentai  suffering,  as  might  be  thought 

UnionTel.  Co.,  39Fed.Rep.  181  ;  Gulf,  from  a  reading  of  the  loose  dicta  and 

etc.,  R.  Co.  V.   Levy,   59  Tex.  543;  13  statemenCs  of  the  couA  In  some  of  the 

Am.  &  Eng.  R.  Cas.^b;  46  Am.  Rep.  cases.     So  far  as  I   have  been  able  to 

378;  Western  Union  Tel.  Co.  r.  Coop-  ascerCain   the   force  of  the    rule,    the 

er,  71  Tex.  507;  la  Am.  St.  Rep.  773.  mental   suffering    referred    to   is    that 

So  also,  where  the  message  is  sent  by  which  grows  out  of  the  sense  of  peril 

a  father  to  his  physician,  stating  that  or  the  mental   agony  at  the  time  of  the 

his   child   is  sick  and  requesting  him  happenins   of  the   accident,   and   that 

to  come  at  once,  the  recovery  by  the  which  is  Incident  to  and  blended  with 

father  must  be  limited  to  his  own  dia-  the  bodily  pain  incident  to  the  injury, 

tress  and  mental  suffering,  and  cannot  and     the    apprehension     and    anxiety 

include  compensation  (or  Che  death  or  thereby   induced."     In   the  same  con* 

~    '  ■  "   "     C,  R.  nectlon  Mr.  Cooley  says !   "  But  in  thl* 
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Esund  of  recovery  must  be  something 
sides  an  injurj  to  the  feelings  and 
affections,  or  the  loss  of  the  pleasure 
and  comfort  of  the  society  of  the  per- 
son killed.  There  must  be  a  loss  to 
the   claimant   that  Is  capable  of  being 

■     a     n*.-iiT,farv     •londard." 

I   Tel. 

Co.,  3  Dakota  315;  5  Am.  &  Eng. 
Corp.  Cas.  218,  the  message  read: 
"Libby  died  last  night ;  funeral  to- 
morrow Come.  Answer  quick."  In 
consequence  of  the  negligence  of  the 
telegraph  company  in  failing  to  deliver 
this  meesagc,  the  plaintiff,  to  whom  it 
was  addressed,  was  prevented  from  at- 
tending the  funeral  of  his  sister.  The 
court,  In  denying  recovery,  said  by 
Hudson,  J,:  "No  case  can  be  found 
■where  a  person  has  been  allowed  to 
recover  damages  for  a  shock,  injury  or 
outrage  to  the  feelings  and  sensibililies 
arising  from  and  caused  by  the  breach 
of  a  contract,  except  it  is  a  marriage 
contract.  Such  damages  can  enter  into 
and  become  a  part  of  tlie  recovery 
when  the  plaJntlff  has  sustained,  by  the 
negligence  or  willful  act  of  another, 
some  corporal  or  personal  injury  ;  they 
can  never  be  recovered  independently 
andalone,and,  if  recoverable  at  all,  only 
in  actions  of  tort.  Masters  v.  Warren, 
37  Conn.  393 ;  Stewart  v.  Ripon,  38 
Wis.  5S4."  See  also  Civil  Code  of 
Dakota,  section  1187. 

In  West  V.  Western  Union  Tel.  Co., 

SKan.  93;  ai  Am.  &  Eng.  Corp. 
IS.  190;  7  Am.  St  Rep.  i;30,  the  de- 
lay in  delivering  the  message  announc- 
ing the  death  of  plaintiff 's  mother, 
Rreventedplaintiff  from  attending  the 
meral.  The  court  held  that  while 
mental  anguish  might  constitute  an 
element  of  damages  in  some  cases,  yet 
"  in  an  action  of  this  kind,  we  do  not 
think  that  damages  for  mental  anguish 
or  suffering  can  be  allowed.  Such 
damages  can  only  enter  into  and  be- 
come part  of  the  recovery,  where  the 
mental  suffering  is  the  natural  legiti- 
mate and  proximate  consequence  of 
the  physical  injury.  Salina  i>.  Trosper, 
37  Kan.  54*." 

In  CrawBon  -a.  Western  Union  Tei. 
Co.,  47  Fed.  Rep.  544,  the  same  doctrine 
wa*  applied  to  a  similar  case.  So  in 
Chase  11.  Western  Union  Tel.  Co.,  44 
Fed.  Rep.  554. 

In  Western  Union  Tel.  Co.  ti.  Rog- 
ers, 68  Miss.  748;  34  Am.  St.  Rep.  300, 
the  plaintiff's  mental  suffering  was 
caused  by  the  negligence  of  the  com- 


pany's agent  in  failing  to  deliver  a 
telegram  Informing  him  of  the  death 
of  hia  brother,  and  of  the  time  and 
place  of  burial,  until  after  the  last  train 
by  which  plaintiff  could  bave  traveled 
to  attend  the  funeral  had  left.  Re-. 
CO  very  was  denied,  no  other  damages 
being  alleged  or  proven.  The  opinion 
of  Cooper,  J.,  constitutes  a  valuable 
discussion  of  the  subject.  It  reviews 
the  classes  of  cases  in  which  mental  suf- 
fering has  been  allowed  to  constitute  an 
element  of  dama^,  and  shows  that 
they  cannot  be  relied  upon  as  author- 
izing such  damages,  when  no  other 
damage  is  shown.  It  also  points'  out 
the  inconsistencies  and  harmful  results 
which  have  followed  the  adoption  of 
a  different  rule.  The  opinion  in  the 
case  of  Chapman  v.  Western  Union 
Tel.  Co.,  S8  Ga.  763;  39  Am.  &  Eng. 
Corp.  Cas.  567,  is  equally  valuable  and 
even  more  exhaustive.  Every  ground 
npon  which  the  cases  allowing  such 
damages  rest,  is  examined,  and  its  in- 
applicability to  the  case  under  con- 
sideration, exposed.  Referring  to  the 
ground  that  the  plaintiff,  having  a 
right  to  nominal  damages,  may  thus 
get  into  court  and  have  all  his  injuries 
considered,  it  is  said:  "To  speak  of 
the  right  to  nominal  damages  as  a  con- 
dition for  giving  substantial  damages, 
is  a  palpable  contradiction.  To  give 
nominal  damages,  necessarily  denies 
any  further  recovery.  .  .  .  Throw- 
ing away  the  lame  pretense  of  basing 
recovery  for  mental  suffering  upon  an 
otherwise  harmless  transgression  and 
stripping  it  of  all  false  form  and  con- 
fusing technicality,  It  is  manifest  that 
to  allow  such  a  recovery  is,  in  real 
substance,  an  effort  to  protect  feeling 
by  legal  remedy.  If  mental  suffering 
be  a  self-sufficient  element  of  damage, 
as  in  reason  it  must  be  to  recover  when 
no  other  damage  Is  claimed,  why  is 
not  the  causing  of  mental  suffering 
iUelf,  an  infraction  of  a  legal  right? 
Why  should  the  law  of  torts  lag  be- 
hind the  law  of  damages?  Can  It  do 
so  in  a  sound  system?"  This  case  is 
of  the  more  weight  in  that  it  was  de- 
cided in  the  face  of  George's  Code,  sec- 
tion 3067,  providing  that  "in  some  torts, 
the  entire  injury  fs  to  the  peace,  happi- 
ness or  feelings  of  the  plaintiff.  In 
such  cases,  no  measure  of  damages  can 
be  prescribed  except  the  enlightened 
conscience  of  impartial  jurors."  It 
was  considered  that  this  section  was 
intended  merely  to  declare  the  exist- 
ing taw,  and  not  to  create  new  torts  or 
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patch  with  diligence,  the  physician's  arrival  is  delayed,  and  mental 
anxiety  and  physical  suffering  are  occasioned  to  the  plaintiff  for 
whom  his  attendance  was  desired.  It  is  apparent  that  the  allow- 
ance of  damages  in  such  cases  affords  no  support  to  the  rule  that 
mental  suffering  alone  will  authorize  a  recovery.^ 

I.  Exemplary  and  Excessive  Damages. — Exemplary  or 
vindictive  damages  are  given  byway  of  punishment  to  the  wrong- 
doer and  in  excess  of  what  is  deemed  a  proper  compensation  to 


to  change  the  law  of  damages.  Cen- 
tral R.,  etc.,  Co.  V.  Kelly,  58  Ga.  107 ; 
Cox  V.   Richmond,  etc.,    R.  Co.,  87 

Ga,  747- 

ObllgtlUOlU  to  Kill*  Allowing  DMIWgM 

for  KenUl  BnSerinK.— The  objections  to 
the  rule  allowing  damages  for  mental 
suffering  are  well  exhibited  in  several 
Texas  cases-  Thus  in  Mc Allen  v.  West- 
ern Union  Tel.  Co.,  7oTex.a43;  ai  Am. 
&  Eng.  Corp.  Cas.  195,  it  was  insisted 
that  the  plaintifTa  grief  must  be  logical 
and  not  the  result  o(  "things  unreal, 
mere  figments  of  the  brain."  The 
fact  that  the  amount  of  suffering, 
hence  of  damages,  would  vary  with 
the  character  of  plaintiff 's  mental  make 
up,  was  alao  recognized.  In  Rowell 
'..  Western  Union  Tel.  Co.,  75  Tex.  J6, 
a  distinction  was  drawn  between  the 
negligence  of  failing  to  deliver  a  dis- 
patch which  causes  mental  pain  and 
suffering,  and  falling  to  deliver  one 
■which,  if  delivered,  would  relieve  such 
suffering.  The  plaintiff  and  his  wife 
had  received  information  of  the  dan- 
gerous illness  of  her  mother.  Sub- 
sequently, a  dispatch  was  sent  inform- 
ing them  of  her  mother's  improved 
condition,  which  message  the  com- 
pany failed  to  deliver,  l^e  court  ht^ld 
tliat  plaintiff  could  not  recover  for  the 
anguish  of  mind  which  be  and  his  wife 
suffered,  and  which  the  message  would 
have  relieved.  The  manifest  effect  of 
this  decision  is  to  deny  to  a  party  in- 
jured, redress  tor  '•  mental  sufferings 
contemplated  by  the  parties  to  the 
contract,  as  a  probable  consequence  of 
its  breach ; ''  and  it  is  well  said  by 
Cooper,  J.,  la  reviewing  this  case  in 
Western  Union  Tel.  Co.  v.  Rogers,  68 
Miss.  748;  34  Am.  St.  Rep.  300,  that 
"the  distinction  drawn  by  the  court  is 
BO  unsubstantial  that  it  was  evidently 
resorted  to  for  the  purpose  of  obstruct- 
ing the  tide  of  intolerable  tiUeation 
flowing  from  previous  decisions." 

In  Gulf,  etc.,  R.  Co.  v.  Levy,  59 
Tex.  563;  n  Am,  &  Eng.  R.  Cas.  90; 
46  Am.  Kep.  378,  the  opposition  to  the 


rule  laid  down  in  the  So  Relle  case  is 
shown  to  be  overwhelming  in  point 
of  both  principle  and  authority ;  and 
this  case,  though  it  has  been  '''distin- 

fuished,"  has  never  been  overruled, 
ee  Stuart  v.  Western  Union  Tel.  Co, 
66  Tex.  580;  13  Am.  &  Eng.  Corp. 
Cas.  590;  59  Am.  Rep.  613. 

Wadsworlh  v.  Western  Union  Tel. 
Co.,  86  Tenn,  695;  ai  Am.  &  Eng. 
Corp.  Cas.  161 ;  6  Am.  SL  Rep.  864.  Is 
deprived  of  much  o(  its  weight  by  the 
fact  that  two  of  the  five  justices  dis- 
sented, while  a  third  justice  concurred 
as  special  grounds.  Lurton,  J.,  de- 
livered a  dissenting  opinion  which 
constitutes  one  of  the  strongest  de- 
fenses of  the  better  rule  of  law  as  stated 
in  the  text.  See  also  Blake  v.  Midland 
R.  Co.,  18  Qi  B.  93;  S3  E.  C.  L.  91; 
Canning  v.  Williamstown,  i  Cush. 
(Mass.)  451;  Walsh  v.  Chicago,  etc., 
R.  Co.,  42  Wis.  3^;   14  Am-  Rep,  376; 


^N^f,^ 


p.  476.  r 

Heuscea  BoqnsitlnB  PhytlcUai 
PrsaancB.— In  Western  Union  Tel.  Co. 
V.  Cooper,  71  Tex.  507;  10  Am.  St 
Rep.  771;  aff'd  20  S.  W.  Rep.  47.  a 
message  of  this  kind  was  sent  by  the 
plaintiff,  whose  wife  was  very  sick.  It 
appeared  that,  owing  to  the  delay  in 
the  arrival  of  the  physician,  caused  by 
the  company's  neghgence,  the  wites 
sufferings  in  confinement  were  pro- 
longed and  greatly  increased,  and  tbat 
she  and  her  husband  suffered  great 
mental  anguish.  The  court  held  that 
the  recovery  must  t>e  limited  to  com- 
pensation for  the  wife's  sufferings  and 
that  the  mental  agony  which  the  plain- 
tiff himself  underwent  could  not  be  in- 
cluded. It  was  also  said  that  if  by  rea- 
son of  the  company's  negligence  "the 
pain  and  suffering  of  Mrs.  C,  were 
aggravated  and  prolonged,  she  could 
only  recover  for  such  aggravated  and 

Srolonged  suffering,  as  distinguished 
:om  the  suffering  she  would  have  en- 
countered in  case  there  had  been  no 
such  negligence  and  the  doctor  had 
arrived  in  time  to  have  waited  on  her." 
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the  injured  party ;  they  are  only  recoverable  when  there  is  proof 
of  a  willful  or  malicious  injury,  or  where  the  negligence  of  the 
defendant  has  been  of  so  culpable  a  character  that  the  law  conclu- 
sively presu-mes  a  willful  wrong ;  ^  therefore,  where  the  proof  shows 
nothing  more  than  mere  want  of  ordinary  care  on  the  part  of  the 
defendant,  exemplary  or  punitive  damages  cannot  be  allowed.' 

Nor  could  there  be  any  recovery  at  sU  clan's  absence  uDtil  it  was  too  late.     A 

in  such  a  case,  if  the  use  of  due  care  on  ■  verdict  tor  one  thousand  dollars  dam- 

-the  part  of  the  company   would  not  ages  was  sustained. 

have  prevented  the  delay  in  the  phy-  1.  See   Exemplary  Damages,  vol. 

sician'i    arrival.      See    also    Western  7,  p.  450;   i  Sedgw.  on  Dam.  (Tth  ed,) 

Union  Tel.  Co.  u.  Henderson,  89  Ala.  53;  1  Kent's  Com.  (13th  ed.) 'is,  note; 

510;  30  Am,  &Eng.  Corp.  Cas.  615;  18  Scott   &  Jar.   on  Telecraphs,   i,    417; 

Am.  St,  Rep.  148;  Western  Union  Tel.  Gray  on  Telegraphs,  5  80;   Thompson 

Co.  V.  Kendtora,  77  Tex.  ^s^.  on  Electricity,  4  398;  West  v.  Western 

In  Thompson  ii.  Western  Union  Tel.  Union  Tel.  Co.,  39  Kan.  93;  11  Am.  & 
Co.,  106  N.  Car.  ,S49;  30  Am,  &  Eng.  Eng.  Corp.  Gas.  iqo;  7  Am.  St.  Rep. 
Corp.  Cas.  634;  107  N.  Car.  449:35  530  ("gross  negligence"  a  ground  for 
Am.  &  Eng.  Corp.  Cas.  53,  It  appeared  exemplary  damages);  Southern  KsD. 
that  T.'s  wife  being  about  to  be  con.  R.  Co.  i'.  Rice,  38  Kan.  393;  5  Am.  St. 
fined,  her  son,  at  her  instance,  tele-  Rep.  766.  But  as  to  recovery  of  exem- 
graphed  to  his  father  in  another  state,  plary  damages  for  "  gross  negligence," 
""  Father.come  atonce.  Mother  is  sick."  comfare  Negligknch,  vol.  16,  p.  477, 
The  messagewasnot  deliveredandT.'s  where  the  better  doctrine  is  stated, 
wife  was  obliged  to  undergo  confine-  and  in  Western  Union  Tel,  Co.  v. 
ment  without  her  husband's  presence.  Godsey  (Tex.  1890),  16  S.  W,  Rep.  789, 
The  court  did  not  Instruct  the  jury  as  ic  Is  said  that  an  allegation  of  ''gross 
to  whether  they  could  award  damages  negligence"  will  not  entitle  plaintiff  to 
for  mental  suffering  alone,  but  left  exemplary  damages, 
them  to  determine  torthemselvesfrom  The  petition  should  allege  whether 
theevidence  whether  the  injuriescom.  actual  or  exemplary  damages  are 
plained  of  were  the  proximate  conse-  claimed,  McAllen  i'-  Western  Union 
quence  of  defendant's  negligence,  and  Tel.  Co.,  70  Ten.  243;  21  Am.  &  Eng, 
the  amount  to  be  recovered  by  her  as  Corp,  Cas.  195,  though  it  seems  that 
-compensation.  Upon  evidence  show-  this  is  not  absolutely  essential.  West- 
ing great  mental  and  physical  suffering  ern  Union  Tel.  Co.  v.  Morris,  77  Tex. 
by  T.'s  wife  in  consequence  of  her  hus-  173;  30  Am.  &  Eng.  Corp.  Cas,  633. 
band's  absence,  her  recital  making  up  9.  See  Nbclicsncb,  vol.  16,  p.  477, 
a  pitiful  story,  three  thousand  dollars  and  cases  cited ;  Stuart  v.  Western 
were  awarded.  On  the  first  consider-  Union  Tel,  Co.,  66  Tex.  s8o;  13  Am.  & 
ation  of  the  case  in  the  supreme  court,  Eng.  Corp,  Cas.  jgo;  59  Am.  Rep.  613; 
it  was  held  that  the  court  erred  in  re-  Western  Union  Tel.  Co.  v.  Way,  83 
fusing  to  instruct  the  jury  as  to  the  Ala.  542;  Western  Union  Tel,  Co.  v. 
right  of  recovery  for  mental  suffering  Brown,  58  Tex.  170;  44  Am.  Rep,  610. 
purely;  but  on  rehearing,  a  dlflerent  In  McAUen  v.  Western  Union  Tel. 
view  was  taken  and  the  decision  of  the  Co.,  70  Tex.  243;  31  Am.  &  Eng.  Corp. 
trial  court  afHrmed.  Cas.  195,  the  plaintiff  was  informed  by 

In  Western  Union  Tel.  Co.  r'.  Shu-  the  operator  that  there  was  a  telegraph 
mate,  i  Tex,  Civ,  App.  429,  the  action  office  at  the  station  to  which  he  sent 
was  for  a  failure  by  the  telegraph  com-  the  message,  and  the  agent,  soon  after 
peny  to  send  a  message  summoning  a  sending  the  message,  discovered  that 
physician  to  attend  the  sick  child  of  the  office  had  been  closed,  but  con- 
plaintiff  until  several  days  after  it  was  cealed  this  knowledge  from  plaintiff. 
ordered  to  l>e  sent,  and  until  after  the  The  agent  was  not  informed  that  the 
child  was  beyond  help.  It  was  held  message,  which  in  form  was  an  ordi- 
that  the  father  might  recover,  not  for  nary  telegram,  wasofgreatimportance. 
the  mental  auflering  which  resulted  It  was  held  that  exemplary  damages 
from  the  sickness  and  death  of  his  child,  could  not  be  recovered, 
but  only  for  the  superadded  pain  and  Georgia  Code,  ()  2943,  provides  that 
'ngiiish  which  resulted  from  the  physi-  "  exemplary  damages  can  never  be 
25  C.  of  L.— ss                           865 
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Nor  can  such  damages  be  recovered  exceptwhere  there  is  proof 
of  actual  damage  to  the  complainant.*     As  to  excessive  damages, 

the  rule  is  well  settled  that  the  verdict  of  the  jury  assessing  the 

damages  will  not   be  disturbed  as   being  excessive   unless   the 

amount  is  so  large  as  to  indicate  that  it  was  the  result  of  passion 
or  prejudice.* 

allowed  En  cases  arising  on  contract."  ei^s  funeral,  two  hundred  dollars  were 

Under  this  U  is  held  that  no  damages  allowed. 

of  any  kind  can  be  recovered  where  no  In  Davis  v.  Western  Union  Tel.  Co., 

willful  wrong  on  the  part  of  the  com-  i  Cine.  Super.  Ct.  loo;  Thompson  on 

pany  is  shown   and   the  only  damage  Electricity,  fj  400,  It  appeared  ihat  the 

suffered    was   the   mental  anguUb   of  plaintiff  was  a  commercial  news  agent 

plaintiff.    Chase    v.   Western    Union  in  Cincinnati,  engaged  in  furnishing  (0 

Tel.  Co.,  44  Fed.  Rep.  554.  customers  Rnanciai  news  and  reports 

I.  Schlppel  J'.  Norton,  38  Kan.  567.  from  New  York  City  as  to  the  state 

a.  SzoeiilVB   Damages. — Thurston  r.  of  the  market    The  plaintiff  alleged  a 

Martin.  5  Mason  <  U.  S.}  497.  willful  and  malicious  breach  of  contract 

Six  hundred  dollars  is  said  not  to  be  on  the  part  of  the  telegraph  companj. 

CKCCGsive   where  the  delayed  message  The  verdict   was  for   three   thousand 

was  one  requesting  the  presence  of  a  dollars,  though  the  actual  damage  ap. 

physician,  and  in  consequence  of  the  reared  to  be  not  more  than  five  hundred, 

delay,  the  sufferings  of  plaintiff's  wife  The  court  ordered  the  amount  to  be 

in  confinement  were  prolanH|ed  about  reduced  by  a  remillilur  of  two  tfaou- 

twobours.    Western  Union  Tel.  Co. ii.  sand   dollars;    hoMing,  however,  that 

Cooper  (Tet.  1S91),  10  S.  W.  Rep.  47,  plaintiff  had  a  right  to  more  than  the 

"ff'gl^  Tex,  507;  10  Am.  St  Rep.  772.  actual  damages  sustained. 

In  Western  Union  Tel.  Co.  t.  Ros-  InWestern  Union  Tel.  Co.  i..Erans,  1 
entreter.  So  Tex.  406;  35  Am.  &  Eng.  Tex.  Civ.  App.  297,  the  company  failed 
Corp.  Cas.  77,  the  message  announced  to  promptly  deliver  a  message  to  ■ 
the  death  of  plaintiff's  sister;  by  its  mother  asking  her  to  come  to  her  sick 
being  delayed,  he  was  prevented  from  son,  and  by  reason  of  the  delay,  she  did 
attending  his  sister's  funeral,  and  from  not  see  him  until  after  his  death,  where- 
being  able  to  "  give  comfort  and  con-  as  she  would  have  been  able  to  see  him 
solation  to  his  aged  mother  In  her  hour  fully  twenly-four  hours  before  death  if 
of  great  trouble."  An  award  of  one  the  message  had  been  promptly  de- 
thousand  dollars  was  considered  not  livered.  It  was  held  Ihat  a  verdict  of 
excessive.  five  thousand  dollars  in  favor  of  plain- 
In  Western  Union  Tel.  Co.  v.  tiff  was  so  excessive  as  to  shock  a  sense 
Broesche,  71  Tex.654;  3  Am.  St  Rep.  of  justice,  and  to  Indicate  clearly  that 
843,  one  thousand,  one  hundred  and  the  juiy  were  influenced  by  pasElon  or 
sixty-eight  dollars  was  held  not  to  be  prejudice.     So  in  Western  Union  Tel. 


e  compensation  for  the  mental  Co.  v.    Finer,   i   Tex.   Civ.  App.  301, 
anguish  suffered.  owing  to  the  non-delivery  of  a  mes- 
In  Western  Union  Tel.  Co.  v.  Simp-  sage,  a  son  was  prevented  from  reach- 
son,  73  Tex.  413,  one  thousand  dollars  ing  his  father  In  the  tatter's  sickness 
was  considered  not  excessive  for  men-  until  his  father  w 


Siiish.  was   with   him,   however,   for  several 

tuart   V.    Western    Union   Tel.  days  before  his  death.     The  father  was 

Co.,  66  Tex.  580 ;  t3  Am.  &  Eng,  Corp.  seventy-three  years  old,  and  his  son 

Csj.  590;  59  Am.   Rep.  613,  the  com-  fifty,  and  an  unusually  Strang  affection 

Sny's  negligence  prevented  plaintiff  was  shown   to   have   existed   between 

im  being  at  the  bedside  of  his  dying  them.     It  was   held  that  a  verdict  of 

brother  and  from  attending  his  funeral,  four  thousand,  seven  hundred  and  fifty 

Twenty-live  hundred  dollars  as  actual  dollars  was  excessive.     Each  of  these 

damages  for  the  mental  sufferings  was  last  two  cases  cited  and  approved  the 


beid  to  t>e  not  excessive.  case   of  Western    Union   Tel.   Co, 

In  Western  Union  Tel.  Co,  I',  Erwin     Houghton,   Sj   Tei.   561;    39  Am.   & 

(Tex.  1893),  19  S.  W.  Rep.  1002,  where,     Ene.  Corp.   Cas.  577,  where  a  verdict 

by  the  delay  In  deliveringthetelegram,     of  Kirty-Rve  hundred  dollars  was  held 

plaintiff  was  kept  away  from  his  fath-     excessive,  the  evidence  showing  that  a 
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X.  Stattttobt  FZHALTIB8 — 1.  Generally. — In  order  to  secure  the 
easier  and  more  complete  enforcement  of  the  recognized  obliga- 
tions of  telegraph  compaTiies  as  to  transmitting  and  delivering 
messages  offered  for  transmission,  the  legislatures  of  many  of  the 
states  have  enacted  statutes  providing  a  fixed  money  penalty  to 
be  recovered  of  the  company  for  every  negligent  failure  to  dis- 
charge its  duties.^  The  duty  designed  to  be  enforced  by  these 
statutes  is  threefold :  first,  to  transmit  messages  tendered  for  that 
purpose  with  the  charges  established  by  the  rules  of  the  company ; 
second,  to  receive  and  transmit  such  messages  with  impartiality 
as  to  the  order  of  transmission  ;  and  third,  to  transmit  such  mes- 
sages in  good  faith  and  with  due  diligence* 

Such  statutes  are  regarded  as  penal  and  are  therefore  to  be 
construed  strictly,  but  not  so  strictly  as  to  defeat  the  intention 
and  purpose  of  the  legislature.*  The  statute  generally  pro- 
vides by  whom  the  action  may  be  brought,  but  where  it  does 

message  sent  to  a  bo/s  rather  was  de-  The  statute  bein^  strictly  construed, 

Uj-ed,  and  by  reason  of  the  delay  the  a  company  ia  not  liable  in  an  action  to 

father  was  kept  away  from  the  bedside  recover  the  penalty,  unless  the  charges 

of  his  dying  Bon.  on  the  message  were  prepaid  or  ten- 

1.  Most  of  the  statutes  prescribe  at  dered   by  the  sender,  or  unless  there 

length  the  duties  of   telegraph   com-  was  failure  to  deliver,  or  delay  in  de- 

panies  operating  lines  within  the  state,  livering,  on  or  after  payment  or  tender 

and  prescribe  specifically  tor  the  man-  by  the   person   to  whom   the   mess^e 

ner  of  recovering  the   penalty.      See  was  sent,  or   his   agent.     Langley   v. 

some  of  them  set  out  in  Scott  &  Jar.  Western  Union  Tel.  Co.,   88  Ga.  777 ; 

on  Telegraphs,  ^^  419-446.  Western  Union  Tel.  Co.  v.  Mossier, 95 

9.  Burnett  v.   Western    Union   Tel.  Tnd.  29  (complaint   must   allege   such 

Co.,  39  Mo.  App.  607.  pavment  of  charges)  ;  Macpherson  v. 

8.  Bneh  Statutes  Are  Penal  and  To  w'estern    Union   Tel.   Co.,   53   N.   Y. 

Ba    Btrletly  Oonitra*d. — Frauenthal  v.  Super.  Cr.  133. 

Western  Union  Tel.  Co.,  50  ArV.78;  Arkanaaa   SUtnta.  — The   Arkansas 

21  Am.  &  Eng.  Corp.  Cas.  70;  Thurn  v.  statute  provides  that  every  telegraph 

Alta  Tel.  Co.,  15  Cal.  473;  L^ngley  v.  and   telephone  company  in   the  state 

Western  Union  Tel.  Co.,  88  Ga.  777 ;  must,  under  penalty  of  five   hundred 

Greenberg  v.  Western  Union  Tel.  Co.,  dollars,  transmit  over  its  wires  to  lo- 

89  Ga.  754;  Hadley  11.  Western  Union  ealities  on  its  lines  every  message  ten- 

l^l.  Co.,  115  Ind.  191 ;  11  Am.  &  Eng.  dered  to  it,  for  the  customary  charges, 

Corp.   Cas.  73 ;   Western    Union   Tel.  without  discrimination  as  to  charges 

Co.  V.  Axtell,  69   Ind.   199.     Compare  or  promptness.    It  was  held  that  there 

Little  Rock,  etc.,  Tel.  Co.  v.  Davis,  41  could  be   no  recovery  of  this  penal^ 

Ark.  79;  S  Am.  &  EDg.  Corp.  Cas.  101;  where  the  company  made  a  bona  fiat 

Thompson  v.  Western  Union  Tel.  Co.,  e£fort   to   transmit    the   message,   and 

31  Mo.  App,  191  (Sunday  message).  acted   without    impartlalitr,   although 

Thus  where  the  proof  was  that  the  the  message  was  lost,  and  this,  no  mat- 
plaintiff  contracted  with  the  State  Tel-  ter  how  culpable  was  the  neglisence  of 
egraph  Company  for  the  transmission  the  company  by  reason  of  which  the 
of  a  message  to  Jackson,  and  that  this  loss  was  caused,  Frauenthal  v.  West- 
company,  whose  line  terminated  at  Sac-  ern  Union  Tel.  €0-50  Ark.  78;  11  Am. 
ramento,  took  the  message  to  the  otiice  Si  Eng.  Corp.  Cas.  70;  Baltimore,  etc., 
of  the  defendant  there  and  asked  to  Tel.  t^o.  v.  State  (Ark.  iSStJ),  6  S.  W. 
have  It  forwarded,  tendering  a  price  Rep.  513. 

which  the  defendant  refused,  it  was  Nor  does  this  statute  fixing  the  pen- 
held  that  the  plaintiff  could  not  main-  alty  for  "refusal  to  transmit,"  impose  a 
tain  his  action,  under  the  statute,  for  penalty  for  the  company's  refusal  to  de- 
the  refusal.  Thurn  t>.  Alta  Tel.  Co.,  liver  a  message  after  it  has  been  trans- 
15  Cal.  473.  mltted  over  its  wire*  to  the  locality  on 
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not,  the  rules  applicable  in  an  ordinary  action  for  damages 
apply.^  The  plaintiff  is  not  bound  to  show  any  general  or 
special  damage  in  order  to  recover  the-  penalty  *  but,  as  in  other 
cases,  must  establish  the  fact  of  the  company's  negligence  or 
breach  of  duty.*  It  is  held  tn  some  cases  that  the  complainant 
must  not  only  prove  the  negligence  of  the  company,  but  must 
show  that  it  acted  willfully  and  in  bad  faith  ;  *  but  these  cases  are 
confined  to  particular  instances,  as  where  the  wrong  consisted  in 
unduly  postponing  the  complainant's  message  in  favor  of  some 
other,  and  do  not  apply  where  there  is  a  breach  of  the  ordinary 
duty  to  send ;  in  this  latter  class  of  cases  proof  of  the  negligence 
of  the  company  is  sufficient.' 

its    line   to    which     it    is    addressed,  the  company,  took  the  message  to  the 

Brooks  11.  Western  Union  Tel.  Co.,  56  other  office   himself  and   had   it  sent 

Ark.  114.  from  there.    It  was  held  that  there 

But  under  the  former  statute  CGaulfs  was  no  proof  of  a  breach  of  dutj  on 

Ark.  DJK-,  4537O1  Imposing  a  penalty  the  part  of   the  company,  and  there 

of  one   hundred  dollars  for  a   failure  could  be  no  recovery  of  the  penalty, 

by  the  company  to  transmit  mesiaeea  It  is  a  valid  defense,  where  the  basis 

"  with  impartiality  and  good  faith,"  a  of  the  action  is  the  failure  to  deliver, 

recovery  might  be  had  where  the  agent  to  show  that  the  addressee  did  not  live 

at  the  receiving  office  failed  to  deliver  within  the  limits  prescribed  for  free 

the   message.     Little   Rock,  etc»  Tel.  delivery.     Western  Union  Tel.  Co.  v. 

Co.   V.   Davis,  41   Ark.  79;  8  Am.  &  Lindley,  63  Ind.  371. 

Eng.  Corp.  Gas.  101.  Where- a   person   asks  the  operator 

1.  See  infra,  this  title,  Parlies  la  the  whether  his  message  can  be  sent  Im- 

Action.     Code  of  Afisiissififii  {iSgi),  ^  mediately,  and  Is  informed  that  it  can, 

4336;   Hadley  :>.  Western  Union  Tel.  and  he   pays  the  charges  demanded, 

Co.,  iij  Ind.  191;  21  Am.  &  Eng.  Corp.  and  the  sending  of  the  message  is  post- 

Cas.  73.  poned  until  the  next  morning,  when  it 

1.  Western  Union  Tel.  Co.  v.  Allen,  is  too  late  to  transmit  it,  he  can  recover 

66  Miss.  54a;  35   Am.  &   Eng.   Corp.  the  penalty,  unless  the  company  is  able 

Caa.    535     (recovery    by    addressee) ;  to  prove  that  the  delay  was  caused  by 

Little  Rock,  etc.,  Tel.  Co.  r.  Davis, 41  some  derangement  of  the  lines,  or  the 

Ark.  79;  8  Am.  &Eng.  Corp.  Cas.  102.  message  was  postponed  for  just  cause. 

t.  Knat  BrtAbUah  Oompanr'a  BreaAh  Western  Union  Tel.   Co.  v.  Ward,  23 

Of  Duty.— In  Western  Union  Tel.  Co.  Ind,  377;  85  Am.  Dec.  46J. 

V.    Wilson,    108   Ind.   30S;   16  Am.  &  4.  Western  Union  Tel.  Co.  v.  Swain, 

Eng.   Corp.    Cas.    357,  which   was   an  109  Ind.  405 ;  Western  Union  Tel.  Co. 

action   brought   under  the  Rev.  Stat.  v.  Brown,  108  Ind.  536;  14  Am.  &  Eng. 

Indiana  (1S81),  Ij  4176,  for  the  recov-  Corp.  Cas.  139. 

ery  of  the  penalty  therein  prescribed,  B.  Burnett  v.  Western  Union  Tel. 
it  appeared  that  the  telegraph  com-  Co.,39Mo.App. 599;  Little  Rock,  etc., 
pany  had  two  offices  in  the  town  of  G.,  Tel.  Co.  r.  Davis,  41  Ark.  79;  8  Am.  i 
about  eighty  yards  apart,  one  on  a  di-  Eng.  Corp.  Cas.  toj ;  Western  Union 
rect  line  to  B.,  the  other  on  a  line  from  Tel.  Co.  v,  Llndley,  89  Ga.  4S4. 
which  B.  could  be  reached  only  by  a  Where  a  company  receives  a  mes- 
circuitous  route,  and  by  repetition  of  sage  and  the  money  paid  for  charges 
the  message.  The  plaintiff  presented  for  its  transmission  from  a  person 
a  message  at  the  latter  office  to  be  other  than  the  sender  without  objec- 
sent  to  a.,  offering  at  the  same  time  to  tion,  it  cannot,  in  an  action  by  the 
pay  for  it ;  the  agent  refused  to  receive  sender  for  the  statutory  penalty,  ques- 
it,  explaining  the  difficulty  of  sending  tion  the  authority  of  such  person  to 
it  from  that  office,  but  offered  to  send  sign  the  sender's  name  to  the  mes- 
or  take  it  immediately  to  the  other  sage.  Western  Union  Tei.  Co.  i^.  Bus- 
office,   whence   it  could  be  sooner  or  kirk,  107  Ind.  549. 

more   easily   sent    to   its    destination.  A  delay  of  several   hours  by  a  com- 

The  plaintiff  declined   the  offer,  and  pany,  to  transmit  a  message  requiring 

notifying  the  agent  that  he  would  sue  only  from  five  to   fifteen  minutes,  is 
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The  statutes  imposing  the  penalty  are  not  to  be  construed  as 
awarding  liquidated  damages  for  a  failure  to  discharge  the  duty 
enjoined,  but  as  affixing  a  penalty ;  the  right  of  the  sender  or 
addressee  to  recover  damages  sustained  by  the  company's  neglect 
of  duty  remains  unaffected.'  .These  statutes  extend  to  cases 
where  the  dispatch  is  tendered  by  a  company  over  whose  line  it 
has  been  partly  sent,  but  whose  lines  do  not  extend  to  the  point 
of  destination  ;  and  this,  notwithstanding  there  is  a  provision  that 
no  company  shall  be  required  to  receive  dispatches  from  a  com- 
peting company  owning  parallel  lines,*  The  penalty  may  also  be 
recovered  although  the  message  was  one  relating  to  a  gambling 
transaction.' 

The  fact  that  the  telegraph  company  tenders  and  pays  to  the 
plaintiff  his  expenses  incurred  by  reason  of  the  delay  or  non-de- 
livery of  a  message  will  not  affect  his  right  of  action  for  the  stat- 
utory penalty  unless  it  appears  that  he  accepted  such  payment  in 
full  settlement  of  his  claims  or  by  way  of  accord  and  satisfaction.* 

There  is  no  vested  right  in  a  penalty  ;  an  action  to  recover  it 
cannot  be  maintained  after  the  act  providing  for  it  has  been  re- 
pealed, although  the  penalty  was  incurred  before  the  repeal,  unless 
the  repealing  act  contains  a  clause  saving  the  right  to  recover  pen- 
alties already  incurred.'  The  effect  of  such  penal  statutes  where 
the  message  is  sent  from  one  state  into  another  is  the  subject  of  a 
preceding  section,* 

2.  ParticTil«r  Statutes. — The  statutes  vary  in  their  extent  and 
effect   in  the  several  states,  each   having  tts  peculiar  incidents. 


a.  U.  S.  Te!.  Co.  II.  Western  Union 
Tel.  Co.,  56  Barb,  (N.  Y.)  46.  But,  In 
a  California  case,  it  was  held  that  the 
original  sender  of  the  message  could 
not  maintain  an  action  for  the  penaltj 
againet  the  connecting  I'ne  refusing  to 
receive  a  dispatch  for  further  tranimU- 
Blon.  Thurn  v.  Alta  Tel.  Co.,  ij  Cal. 
472.  It  will  be  observed  that  In  the 
Nevj  Tork  case  the  action  was  hy  the 
telegraph  compaoy,  and  not  by  the 
sender  of  the  message. 

8.  Gray  v.  Western  Union  Tel.  Co., 
87  Ga.  350;  35  Am.  &  Eng.  Corp. 
Gas.  47. 

(L  Western  Union  Tel.  Co.  i^.  Tay- 
lor, S4  Ga.  408;  Western  Union  Tel. 
Co.  V.  Buchanan,  35  Ind.  419;  9  Am. 
Rep.  744. 

B.  Western  Union  Tel.  Co.  TJ.  Brown, 
106  Ind.  sjS;  14  Am.  &  Eng.  Corp. 
Caa.  139;  Thompson  Tt.  Bassett,  j  Ind. 
535;  Penaltirs  and  Pbnal Actions, 
vol.  18,  p.  369. 

«.  See  stiira,  this  title,  Inttrslait 
Messages;  Connell  v.  Western  Union 
Tel.  Co.,  loS  Mo.  459;  39  Am.  &  Eng. 
Corp.  Cas.  594. 


unreasonable,  and  when  shown  to  exist 
in  an  action  for  the  statutory  penalty, 
places  the  burden  of  explaining  it  up- 
on the  company.  The  fact  that  an  op. 
eiator  could  not  attend  to  the  message 
in  less  time  would  constitute  no  ex- 
planation, since  in  such  case  the  com- 
pany should  have  employed  more  oper- 
ators. Western  Union  Tel.  Co.  -d. 
Sclrcle,  103  Ind,  137;  10  Ain.  &  Eng. 
Corp.  Cas.  610. 

1.  Western  Union  Tel.  Co.  v.  Pen- 
dleton, 95  Ind.  i>;8  Am.  &  Eng.  Corp. 
Cas.  56;  48  Am.  Rep.  693;  Hadley  v. 
Western  Union  Tel.  Co.,  ii,>;  Ind.  191; 
31  Am.  &  Eng.  Corp.  Cas.  76;  Carna- 
han  -v.  Western  Union  Tel.  Co.,  89 
Ind.  536;  46  Am.  Rep.  175;  Wilkins 
Ti.  Western  Union  Tel,  Co.,  63  Miss-  6 
(sender's  name  misspelled);  Western 
Union  Tel.  Co.  v.  Lindley,  89  Ga.  484. 

The  right  of  action  for  a  penalty  is 
one  that  survives,  and  may  be  enforced 
by  the  representative  of  the  person  In 
whom  the  right  existed  before  his 
death.  Western  Union  Tel.  Co.  ii. 
Scircle,  103  Ind.  337 ;  10  Am.  &  Eng. 
Corp.  Cas.  6in. 
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The  general  language  of  the  statutes  and  the  interpretation  given 
by  the  courts  are  set  out  in  the  note.* 


1.  OmibIa  BUtata.— Bf  Act  Novem- 
ber 12,  1S89  (Georgia  Acts,  TSS8-S9,  p. 
176),  telegraph  companies  are  required, 
under  penaltj,  to  receive  measages 
from  and  for  any  otiier  telegraph  Com- 
pany, and  properly  to  transmit  the 
same.  They  are  forbidden  to  make 
unjust  d incriminations,  or  to  divulge 
the  contents  or  nature  of  any  private 
communications  intrusted  to  the  com- 
panv  for  transmission.  This  act  U 
held  not  to  apply  to  companies  whose 
lines  were  constructed  before  its  pas- 
ga^,  and  since  it  cannot  be  construed 
to  embrace  more  than  one  subject,  it 
is  considered  not  to  repeal  Acts  of  1S86- 
87,  p.  Ill,  regulating  telen'aph  com- 
panies. Western  Union  Tel.  Co.  v. 
Cooledge,86GB.  104.  An  action  (or  the 
penalty  under  Act  of  1S37,  for  failure 
to  deliver  a  dispatch  in  due  time, is  bar- 
red by  section  1915  of  the  code,  within 
one  year  from  the  time  the  company's 
liability  thereto  was  discovered,  or  by 
reasonable  diligence  might  have  been 
discovered.  Western  Union  Tel.  Co. 
■u.  Nunnaliy.  86  Ga.  S03. 

A  "  resident,"  witfiinthe  meaning  of 
the  statute,  does  not  include  a  tran- 
sient visitor  to  the  town  or  city,  and  a 
company  does  not  incur  the  penaltv 
by  failure  to  deliver  message  to  sucti 
transieni,  unless  it  acted  willfuliy. 
Moore  v.  Western  Union  Tel.  Co.,  87 
Ga.  613.  But  the  residence  of  the  ad- 
dressee is  not  involved  wliere  the  neg- 
ligence of  the  company  Is  in  not  trans- 
mitting the  dispatch  with  due  dili- 
Sence,  and  in  such  case  the  penalty  is 
icurred,  although  the  addressee  lived 
far  beyond  the  limits  of  the  town  in 
which  the  receiving  office  was.  Horn 
V.  Western  Union  Tel.  Co.,  88  Ga-s.^S, 
The  statute  applies  even  when  the 
message  relates  to  gambling  transac- 
tiona.  Gay  v.  Western  Union  Tel.  Co., 
87    Ga.   350;    35    Am.    &  Eng.  Corp. 


—Indiana  Rev.Stat., 
44176,  provided  that  telegraph  com- 
panies, engaged  in  telegraphing  for 
the  public,  should,  during  the  usual  of- 
fice hours,  receive  dispatches,  and,  on 
payment  of  the  proper  charges,  trans- 
mit the  same  with  impartiality  and 
good  faith,  and  in  the  order  of  time  in 
which  they  were  received  (with  cer- 
tain exceptions  in  favor  of  news  re- 
ports, «tc.J,  under  penalty,  in  case  of 


a  failure  to  transmit,  or  if  postponed 
out  of  proper  order,  of  one  hundred 
dollars,  to  be  recovered  by  the  party 
whose  dispatch  was  neglected  or  post- 
poned. This  statute  was  a  mere  con- 
tinuation of  the  statute  of  1851  ( 1  Gav. 
&  H.  611).,  Under  its  provisions  the 
penalty  was  recoverable  upon  proof 
that  through  the  negligence  of  the 
company  there  was  a  failure  to  trans- 
mit or  an  undue  delay.  Western  Union 
Tel.  Co.  i>.  Hamilton,  50  Ind.  181; 
Western  Union  Tel.  Co,  v.  Ward,  3j 
Ind.  377 ;  85  Am.  Dec.  463 ;  Western 
Union  Tel.  Co.  v.  Buchanan,  35  Ind. 
419;  9  Am.  Rep.  744. 

This  act  does  not  apply  to  messages 
sent  from  another  state  to  a  point  in  In- 
diana. Western  Union  Tel.Co.t,  Reed, 
96  Ind.  19s;  Rogers  w.  Western  Union 
Tel.  Co..  122  Ind.  395;  17  Am.  St  Rep. 
373 ;  iHjra.  this  title.  Interstate  Mes- 
aagea.  Nor  does  it  apply  where  the 
breach  of  the  statute  occurs  In  another 
state,  the  message  having  been  sent 
from  a  point  in  Indiana.  Western 
Union  Tel.  Co.  v.  Pendleton,  121  L". 
S.  347;  18  Am.  &  Eng.  Corp.  Cas.  18, 
reversing  95  Ind.  iz;  8  Am.  &  Eng. 
Corp.  Cas.  56;  48  Am,  Rep.  692.  Corn- 
fare  Western  Union  Tel.  Co.  v.  Ham- 
ilton, 50  Ind.  181, 

The  penalty  having  been  Rxed  by 
statute,  the  company  caoDOt  change 
the  degree  or  measure  of  the  statutory 
liability,  by  the  adoption  of  rules  and 
regulations.  Nor  will  paying'luck  the 
amount  paid  for  sending  a  dispatch, 
and  acceptance  of  the  same  (unless  it 
Is  agreed  to  be  accepted  in  full  of  all 
that  the  party  has  a  right  to  recover 
by  virtue  of  the  statute),  bar  an  action 
for  full  penalty.  Western  Union  TeL 
Co.  V.  Buchanan,  35  Ind.  429;  9  Am. 
Rep.  744. 

See  as  to  pleading  and  proof  in  ac- 
tions under  the  statute.  Western  Union 
Tel.  Co.  V.  Ai[tell,69lnd.  199 (declara- 
tion must  allege  that  defendant  vai 
"  engaged  in  telegraphing  for  the  pub- 
lic," sufficiency  of  alleeations);  West- 
ern Union  Tel.  Co,  v.  Roberts.  87  Ind. 
377  (same);  Western  Union  Tel.  Co. 
V.  Adams,  87  Ind.  598;  44  Am.  Rep. 
776;  Western  Union  Tel.  Co.  t>.  Kil- 
patrick,  97  Ind.  43;  Western  Union 
Tel.  Co,  V.  Buskirk,  107  Ind.  549 
(complaint  need  not  negative  matters 
of  defense). 
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ZI.  Taxatioi — 1.  Of  Telegraph  Compaiies.— A  telegraphic  mes- 
sage sent  from  one  state  to  another  is  commerce  between  the 
states,  and  the  telegraph  line  is  thus  an  instrument  of  interstate 

commerce.^     A  tax  imposed  by  a  state  upon   all  messages  sent 

The  companj  has  8  right  to  provide  cfent  excuse,  any  message,"  etc.  Under 
reasonable  office  hours,  and  the  agent  this,  either  paily  mav  recover  and 
at  one  station  is  not  bound  to  know  without  proof  of  special  or  other  d&m- 
the  office  hours  at  another.  Givin  ti.  age.  Western  Union  Tei.  Co.  n.  Allen, 
Western  Union  Tel.  Co.,  14  Fed.  Rep.  66  Miss.  549;  35  Am.  &  Eng.  Corp. 
119:8  Am.  &  Eng.  Corp.  Cas.  107:  ih-  Cas.535.  The  ii rat  statute  had  no  ap- 
fra,  this  title,  Regulatiom  as  to  Offict  plication,  however,  to  cases  of  ern>- 
Hours.  Therefore,  where  a  message  neous  transmission  merelj ;  in  such  a 
was  received  in  office  hours,  and  case  the  party's  only  remedy  is  an  ac- 
promptly  transmitted  to  another  of-  tion  for  damages.  The  penalty  is  not 
fice  where  it  was  received  after  office  to  be  regarded  as  the  pirrt  of  an  en- 
hours,  and  so  not  delivered  till  noon  tire  demand  for  damages.  Wilklns  f. 
of  the  next  day,  the  company  was  not  Western  Union  Tel.  Co.,  68  Miss.  6;  35 
liable,  If  the  oflice  hours  at  the  last  of-  Am.  &  Eog.  Corp.  Cas.  53,  note.  But 
fice  were  reasonable.  Western  Union  under  the  latter  statute  the  rule  is  dif- 
Tel.  Co.  w.  Harding,  103  Ind.  505;  10  ferent,  and  the  penalty  may  l>e  recov- 
Am.  &  Eng.  Corp.  Cas.  617.  ered    for    an    incorrect   transmission. 

But  the  Act  of  1885  (AcU,  ImdioHa.  Code  of  Afiiiiaaiffi  (1891),  (4336. 

1885.   p.   151)   by   implication   repeals  WawiiTl  Btatnta.— The  statute  does 

the  former  statute  (Rev.  Stat.  Indiana,  not  render  a  telegraph  company  liable 

i  4176).  and  under  this  new  act  the  pen-  fornegligently  felling  to  deliver  a  mee- 

alty  can  be  recovered  only  when  Inera  sage  to  persons  in  another  state,   but 

Is  proof  of  bad  faith,  partiality  or  un-  only  for  failure  to  receive  and  transmit 

i'ust  discrimination;  proof  of  mere  neg-  it.   Connell  v.  Western  Union  Tel.  Co. 

igencein  transmission  is  insufficient.  [Mo.  1893),  18   S.  W.  Rep.  883;  Rev. 

Hadley  v.  Western  Union  Tel.  Co^  115  Stat.  Missouri  (1S89),  ^  8735. 

Ind.  191;  ii  Am.  &  Eng.  Corp.  Cas.  76;  Rev.  Stat.,  f  885,  imposes   a  penalty 

Western  Union  Tel.  Co.  v.  Brown,  108  for  the  giving  of  false  information  as 

Ind.  538;   Western  Union  Tel.  Co.  v.  to  the  time  within  which  a   dispatch 

State,   loS    Ind.   163;    Western  Union  may    be  sent.     On  an  application   to 

Tel.  Co.  V.  Swain,  109  Ind.  405 ;  West-  send  a  telegram,  made  on  Sunday,  on 

ern  Union  Tel.  Co.  f.  Jones,   116  Ind.  which   day   telegraph   companies   are 

361.    The    remedy    of  the   aggrieved  prohibited  from  tra nam itting  messages, 

party  for  mere  negligence  Is  In  an  ac-  the  compaDy  does  not,  by  giving  false 

tion  for  special  damages  under  ^  4177  information  that  the  dispatch  can  l>e 

of  Rev.  Stat.   Hadley  v.  Western   Un-  sent  on  that  day.  incur  the  penalty  of 

ion  Tel.  Co.,  us  Ind.   191 ;   31  Am.  4  4  885.    Thompson  v.  Western  Union 

Eng.   Corp.  Cas.  76;   Western   Union  Tel,' Co.,  33  Mo.  App.  191. 

Tel.  Co.  V.  Meek,  49  Ind.  ^3.  Vlrilnla  Statnta— JiiiladleUon  ofHac- 

The  Act  of  1885  does  not,  however,  Utrata.  —  Under  section  2939  of  the 

by  implication  or  otherwise,  repeal  4  code  providing   that  a  justice  of  the 

417S  or  the  Rev.  Stat,  requiring  tele-  peace  shall   have   jurisdiction   of  any 

graph  companies  to  deliver  by  messen-  claim  to  any  line  if  the  amount  thereof 

ger    all    dispatches  to  the  persons  to  does  not  exceed  twenty  dollars,  and  of 

whom  they   are  addressed,  "  provided  other  claims  where  the  amount  thereri 

such  persons  reside  within  one  mile  of  does  not  exceed  one  hundred  dollars,  a 

the   telegraph    station   or  within   the  justice  has  no  jurisdiction  of  an  action 

city  or  town  in  which  such  station  Is."  to  recover  the  penalty  of  one  hundred 

Reese  v.  Western  Union  Tel.  Co.,  113  dollars  imposed  upon  telegraph  com- 

Ind.  394.  panles  by  section   1191,  for  failure  to 

IDMdialppl    Btatntft.  — The    Missis-  deliver  a  dispatch,  since  such  penalty 

"ffi    statute    (Code    of    Mississiffi  is  a  "line "  within  the  meaning  of  sec- 

(iBga),  4   4316)1  imposes  a  penalty  of  tion  3939.     Western  Union  Tel.  Co,  r, 

twenty-five  dollars  upon    every   com-  Pettyjohn,  88  Va.  396,     See  also  Balli- 

pany  that  "shall  neglect,fall, or  refuse  more,   etc.,  Tel.   Co.   v.    Lovejoy,   48 

to  transmit  and  deliver  within  a  rea-  Ark.  301. 

sonable  time,  without  good  and  sufB-  1.  In  re  Pennsylvania  Teleph.  Co., 
871 
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from  points  within  the  state  is  therefore  invalid,  as  an  interference 
with  interstate  commerce,  except  as  to  messages  sent  between 
points  wholly  within  the  state  ;  -and  this  whether  it  is  in  the  form 
of  a  tax  upon  the  gross  receipts,  or  of  a  license  or  privilege  tax,  or 
otherwise.*  The  tax  will  be  valid  as  to  local  messages  although 
it  is  assessed  and  returned  upon  all  receipts  in  gross,  and  without 
being  separated  or  apportioned,*    Such  general  taxes,  in  so  far  as 

Co.  r.  Stale,  55  Tei.  314;  Western 
Union  Tel.  Co.  v.  Richmond,  26  Gratt. 
(Va.)  i;  Western  Union  Tel.  Co.  u, 
Meyer,  18  Ohio  St  511  Ctax  on  gross 
receipts);  SUte  v.  Western  Union 
Tel.  Co.,  73  Me.  518  (upholding  Maiat 
Stat.  iSSo,  ch.  346);  Western  Union 
Tel,  Co.  IP,  Lieb,  76  111.  173. 

In  IlliHais.  it  is  held  that  the  legisla- 
ture bM  power  to  impose  taxation  upoit 
foreign  corporations  to  whatever  ex- 
tent It  mar  In  its  discretion  choose,  as 
the  condition  upon  which  they  may  ex- 
ercise their  franchises  and  privileges  in 
the  state.  The  state  tax  law  of  1S71. 
empowering  the  board  of  equalization 
to  assess  the  capital  stock  of  corpora- 
tions' created  by  or  under  the  laws  of 
the  state,  is  construed,  however,  as  giv- 
ing such  board  no  authority  to  assess 
the  stock  of  foreign  corporations  doing 
business  in  the  state.  Western  Unioik 
Tel.  Co.  V.  Lieb,  76  HI.  17*. 

In  Western  Union  Tei.  Co.  v.  Rich- 
mond, 26  Gratt.  (Va.)  1,  the  rule  ii 
recognized,  that  Congress  may  exempt 
from  taxation  a  state  corporation  em- 
ployed as  Its  agent  for  certain  services; 
but  it  is  held  that  such  exemption  muEt 
be  confined  to  such  taxation  as  will 
really  prevent  or  impede  such  services, 
and,  In  the  absence  of  legislation  by 
Congress,  indicating  that  exemption  Is 
deemed  essential  to  the  performance 
of  governmental  services,  it  cannot  be 
claimed  on  the  mere  ground  that  the 
corporation  is  employed  a£  an  agency 
of  the  government. 

The  constitutionality  of  such  assess- 
ment  on  interstate  messages  may  be 
considered  by  a  court  of  chancery.  But 
such  a  court  has  not  the  power  to  go 
beyond  this  and  set  (he  assessment 
aside;  this  can  only  be  accomplished 
by  a  resort  to  a  legal  tribunal.  /«  re 
Fennaylvanla  Tel.  Co., 48  N.  ].  Eq.91 ; 
35  Am.  &  Eng.  Corp.  C-  ^6. 

S.  Ratterman  v.  Western  Union  Tel. 
Co.,  IJ7  U.S.  411;  II  Am. &  Eng. Corp. 
Cas.  i;    Philadelphia,  etc  R.  Co.   v. 


Union  Tel.  Co.,  96  U.  S.  i;  Western 
Union  Tel.  Co.  v.  Texas,  105  U.  S.  460; 
Western  Union  Tei.  Co,  v.  Pennsyl- 
vania, ii3  U.  S.  3g;  35  Am.  &  Eng. 
Corp.  Cas.  577 ;  Leloup  v.  Port  of 
Mobile,  IJJ  U.  S.  640 ;  31  Am.  &  Eng. 
Corp.  Cas.  36. 

1,  Tax  on  HeiaacM  Sent  Ont  of  the 
Kate  Invalid.— Western  Union  Tel. 
Co.  V.  Texas,  105  U.  S.  460;  Ratter- 
man V.  Western  Union  Tei.  Co.,  la? 
U.  S.  411  ;  21  Am.  &  Eng.  Corp.  Cas. 
1;  Western  Union  Tel,  Co.  v.  Pennsvl- 
vania,  128  U.  S.  39;  15  Am.  &  Eng. 
Corp.  Caa.  577;  Western  Union  Tel. 
Co.  V.  Seay,  1J3  U.  S.  473;  30  Am.  & 
Eng.  Corp.  Cas.  583;  Leloup  p.  Mo- 
bile, «7  U.  S.  640;  21  Am.  &  Eng. 
Corp.  Cas.  26;  Charleston  v.  Postal 
Tei.  Co.  (S.  Car.  iSqi),  9  Ry.  &  Corp. 
L.  J.  129;  Crandsll  v.  Nevada,  6  Wall. 
{U.  S.)  35 ;  Philadelphia,  etc.,  R.  Co. 
V.  Pennsylvania,  15  Wall.  (U.  S.)  332; 
Taxation,  vol.  25. 

Where  the  message  is  between  points 
within  the  state,  there  can  be  no  ques- 
tion as  to  the  right  of  the  state  to  tax 
or  regulate  it,     Wabash,  etc,,  R.  Co.  v. 


31  Am.  &  Eng.  Corp.  Ci 

Vleri  of  the  State  Oonrta.— The  state 
courts  have  frequently  upheld  the  va- 
lidity of  such  taxation.  ThMsVa  Penn- 
sylvania, a  tax  on  the  gross  receipts  of 
a  telegraph  company  from  messages 
between  points  within  and  points  with- 
out the  state,  and  from  messages  be- 
tween points  in  other  states,  which  pass 
over  lines  partly  within  the  State,  was 
upheld  as  not  being  an  Interference 
with  interstate  commerce.  But  these 
cases  have  all  been  reversed  in  the  fed- 
eral Supreme  Court.  Western  Union 
Tel.  Co.  I'.  Com.,  1 10  Pa.  St.  405,  rev'd 
in  118  U.  S.  39;  35  Am.  &  Eng.  Corp. 
Cas.  577.  See  also  Western  Union  Tel. 
Co.  V.  State  Board,  80  Ala.  373  ;  60 
Am.  Rep.  99,  rev'd  in  132  U.  S.  472  ; 
Mobile  V.  Leloup,  76  Ala.  401,  ref'd 
In  127  U.  S.  640;  Western  Union  Tel. 
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they  affect  messages  sent  by  the  government  or  on  government 
business,  are  open  to  the  further  objection  that  they  interfere 
with  a  governmental  agency,  where  the  company  has  accepted 
the  privileges  conferred  by  the  federal  statute,^  A,  privilege 
license  tax  imposed  on  all  telegraph  companies  doing  business 
within  the  state  is  also  invalid,  as  being  an  interference  with  the 
exclusive  power  of  Congress  over  commerce  between  the  states.* 
The  property  of  a  telegraph  company  within  a  state  is  subject 
to  state  taxation  like  all  other  property.  '  The  fact  that  the  com- 
pany is  engaged  in  interstate  commerce,  or  that  it  is  an  agent  of 
the  government,  can  afford  no  immunity  from  the  taxation  of  its 
property.'     Thus,  a  statute  is  not  invalid  which  provides  that 

Corp.  C as.  36,  the  whole   law  wns  de-  llmilsof  the  state, a  tax  of  one  hundred 

dared  unconstitutional;   It  appeared,  doilara;if  confined  within  the  citv,  of 

however,  that  the  tax  was  not  in  the  fifty  dollars.     The  decision  of  the  state 

separate  messages,  but  wM  a  privilege  court,  however,  was  reversed,  the  court, 

license  tax  od  the  business  of  sending  hj  Bradlej,  ].,   referring  to  the  ordi- 

.   them.                                              '  nance  in  the  Osborne  case,  said ;  "Thlt 

1.  In   Western    Union    Tel.  Co.   i:  was  in  December,  1872.     In  view  of  the 

Texas,  105    U.   S.  466,   the   court,   by  course  of  decisions  which  have  been 

Waite,  C.  J.,  said  :  "As  to  the  govern-  made  since  that  time,  it  is  very  certain 

ment  messages,  it  is  a  tax  by  the  state  that  such  an  ordinance  would  now  be 

on  the  meansemplojed  by  tfiegovern-  regarded  as  repugnant   to  the   power 

ment  of  the  United  Stales  to  .execute  conferred  upon  Congress   to  regulate 

its  constitutional  powers,and  therefore,  commerce  among  the  several  states." 

void.     It  was  so  decided  in  McCulloch  Leloup  -o.  Mobile,  137  U.   S.   640;  at 

I'.  Maryland.  4  Wheat.  (U.S.)  316,  and  Am.  &  Eng.  Corp.  Cas.  33, 

has  never  been   doubted  since."     Le-  In  a  more  recent  case,  a   city  ordi- 

loup  II.  Mobile,  la;  U.  S.  640;  21   Am.  nance  imposing  a  license  tax   on  tele- 

&  Eng.  Corp.  Cas.  16;  Western  Union  graph   companies   has    been    upheld, 

Tel.Co.ii.Richmond,a6Gratt.(Va.)i.  Moored.  Eufaula  (Ala.  1893),  11    So. 

3.  PrlTUafa  Ucenia  Tax, — Leloup  v.  Rep.  911,  on  the  ground  that  the  ordl- 

Mobile   127  U.  S.  640;  21  Am.  &  Eng.  nance   dilTered  materially   from    that 

Corp.  Cas.  36.    The  Western    Union  declared  void  in  the  Leloup  case. 

Telegraph    Company    established    an  >.  Froperty  of  Oompany  U  T«zable. — 

office  in  the  city  of  Mobile  and  was  re-  "  Its  property  in  the  state  is  subject  to 

quired  to  pay  a  license  tax  under  a  city  taxation  the  same  as  other  property; 

ordinance  imposing  an  annual  tax  of  and  It  may  undoubtedly  be  taxed  in  a 

two  hundred  and  twenty- five  dollars  on  properwayonaccount  of  its  occupation 

every  telegraph  company  in   the  city,  and  its  business."     Western  Union  Tel. 

The  agent  of   the  company  was  fined  Co.  v.  Texas,  105   U.   S.  464.     See,  in 

for  non-payment  of  the  tax.     In  an  ac-  support  of  the  proposition  of  the  text, 

tion  to  recover  the  amount  of  the  fine,  Western   Union  Tel.  Co.  v.  Maesachu- 

it  was  held,  reversing  the   decision  of  setts,  125   U.  S.  530;   ai   Am.  &  Eng. 

the  state  supreme  court,  that  such  a  tax  Corp.  Cas.  13;  33  Fed.  Rep.  139;  141  U. 

affected  the  entire businessof  thecom-     "     -     •>■- -1- -  -     ^ —   ■'    c,    

pany,  interstate   as  well   as   domestic, 
and  was  unconstitutional.     The  state 

court  relied  mainly  on  the  case  of  Os-  -  ,        - 

borne  v.  Mobile,  16  Wall.  (U.  S.)  479,  Fed.  Rep.  710;  16  Am.  &  Eng.  R.  Cas 

which  held  that  an  ordinance  of  the  1;  Western  Union  Tel.  Co.  i>.  State,  9 

city  of  Mobile  was  notunconstiiutional,  Baxt.  (Tenn.)  509;  40  Am.  Rep,  99. 

which  required  every  express  company  We  may  repeat  here  what  we  have  so 

or   railroad   company   doing  business  often  said  before,  that  thiseiemption  of 

there,  and  having  a  business  extending  interstate  and   foreign  commerce  from 

beyond  the  limits  of  the  state,  to  pay  state  regulation  does   not  prevent  the 

an  annual  tax  of  live  hundred  dollars;  state  from  taxing  the  property  of  those 

if  the  business  was  confined  within  the  engaged    in    such    commerce    located 
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every  telegraph  company  owning  a  line  in  the  state  shall  be  taxed 
in  such  proportion  of  the  whole  value  of  its  capital  stock  as  the 
length  of  its  line  in  the  state  bears  to  the  whole  length  of  its 
line.* 

A  message  sent  from  one  state  to  another,  being  com- 
merce between  the  states,  cannot  be  prohibited  or  regulated  in 
either  state  by  injunction  against  the  corporation  sending  it, 
merely  because  such  corporation  has  failed  or  refused  to  pay 
the  taxes  levied  against  it,  even  though  the  tax  may  be  legal 
and  valid.* 

As  to  the  details  of  the  subject  of  taxation  of  telegraph  com- 
panies, the  same  rules  of  law  apply  as  in  case  of  ordinary  prop- 

wilhinlhestatcasthepropertjofolher  579;  Western  Union  Tel.  Co.  r.  Lieb, 

cltlzena  is  taxed,  nor  from   regulating  j&  III.  172,     See  alio  PosUl  Tel.  Cable 

matters  of   local    concern  which   may  Co.  -u.  Barnard,  37  III.  App.  105, 
incidentally  afTect  commerce,  such   as         In  Western  Union  Tel.  Co.  r.  Massa- 

wharfage,  pilotage  and  the  like.     I<c-  chusetts,   141   U.   S.  40.  the  court,  in 

loup  ['.Mobile,  117   U.  S.  640;  31  Am.  suBtaining  the  note  of   the  text,  said: 

"  "  "The  tax,  though   nominally  upon  the 

shares  of  the  capital  stock  of  the  com- 
pany, is  in  etTect  a  tax  upon  that  organ- 
ization   on   account   of    the   property 

Thus  a  state  statute   (Laws  ot  New  ownedandusedbyittn  thestale.andthe 

Tori,   1SS6,  ch.  659),  authorizing  iKe  proportion  of  the  length  of  its  lines  in 

taxation,  by  the  several  towns  of  the  thatstBtetotheirentirelengththrough- 

Etate,  of  the  portions  of  telegraph  llnea  out   the   whole   country   is   made   the 

in  Buch  towns,  including  the  intereston  basis  for  Hscertainlng  the  value  of  the 

the  value  of  Che  land  occupied  by  the  property.     Such  a  tax  is  not  forbidden 

line,  all  poles,  insulatora,  wires,  appara-  bjtheacceptanceonthe  partofthetele- 

tus,  etc..  Is  valid.  Chough  such  lines  may  graph  company  of  the  rights  conferred 

run  Into  other  states.  People  u.Tierney,  by  section  5263  of  the  Revised  Statutes 

57  Hun  (N.  Y.)  357  ;   People  v.  Dolan,  or  by  the  commerce  clause  of  the  con- 

136  N.  Y.  166.  stitutlon.  The  statute  of  Manaclmsetti 

And  the  fact  that  the  company  has  is  intended  to  govern  the  taxation  of 

paid  a  privilege  tax  does  not  release  it  all  corporations  doing  business  within 

from  liability  for  taxes  assessed  on  its  Its  territory,  whether  org-anized  under 

property,  sucli  as  its  poles,  wires,  Inatru-  its  own  laws  or  under  those  of  some 

ments,  etc.     Western  Union  Tel. Co.  I',  other  state;  and  the  rule  adopted  to' 

State,  9   Baxt.   (Tenn.)    509;   40   Am.  ascertain   the   amount   of  the   capital 

Rep.  99.  engaged   In   that   business   within   its 

Compare,  in  this  connection,  Com,  -v.  boundaries  on  which  the  tax  should  be 
Smith  (Ky.  i8qi),  17  S.  W.  Rep.  1 87,  assessed,  is  not  an  unfair  or  unjust  one, 
holding  that  a  statute  imposing  upon  and  the  details  of  the  method  by  which 
telegraph  companies  operating  in  the  this  waa  determined  have  notexceeded 
state  a  tax  of  (i  per  mile  of  wire,  and  the  fair  rangeof  legislative  discretion." 
an  additional  sum  for  each  additional  I.  Tax  Oannot  be  OollMtadbrlnJane- 
wire,  and  a  penally  of  $500  upon  its  tloa. — Western  Union  Tel. Co.  i'.  Mas- 
agent  for  failure  to  pay  the  tax,  Is  un-  sachusetts,  135  U.  S.  53a;  31  Am.  & 
constitutional,  as  attempting  to  regulate  Eng.  Corp.  Cas.  13;  In  re  Pennsylva- 
interstate  commerce.  nia  Teleph.  Co.,  4S  N.  J.   Eq.  gi ;  35 

1.  Tucon  Capital  Stock  of  OompMir. —  Am.  &  Eng.  Corp.  Cas.  16;  Moran  v. 

Western    Union   Tel.   Co.   v.   Maasa-  New  Orleans,  iii  U.  S,  69;  j  Am.  & 

chusetts,  135  U.  S.  530;  21  Am.  &  Eng,  Eng.  Corp.  Cas.  311 ;  Pacific   Express 

Corp.  Cas.  13;  33  Fed.  Rep.  ijq  (right  Co.  i',  Seibert,  14J   U.  S.  339;  United 

of  state  not  effected  by  Rev.  Stat.  U.  Lines  Tel.  Co.  v.  Grant  (Supreme  Ct.), 

S.  H  .';263-S366).     Union   Pac.  R.  Co.  18  N.  Y.  Supp,534;  PosUl  Tel.  Cable 

v.Penlston.iSWall.  (U.S.)s;Thomp-  Co.  r.  Grant  (Supreme  Ct),  11  N.  Y. 

son   I..  Pacific   R.  Co.,  9  Wall.   (U.S.)  Supp.  333. 
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erty,  and  it  Is  sufficient  to  refer  to  the  treatment  of  the  general 
subject.' 

%.  Of  Telephone  Companies. — The  subject  of  the  taxation  of  tele- 
phone companies  involves  nothing  peculiar,  and  is  embraced  in 
the  general  subject  of  corporate  taxation.'  In  so  far  as  the  gen- 
eral rule  is  affected  by  the  fact  that  the  company  is  engaged  in 

1.  See  Taxation,  Tol.  15.  a.  See     Taxation     (Corporate), 

Mew  Tork  SMtvM — Hod*  of  AMan-  vol.  15. 
m«a.t.~Nriv  York  Lows  {1886),  ch.  In  People  f.  American  Bell  Teleph. 
659,  provide  that  telegraph  lines  ahHll  Co.,  117  N.Y,  341;  20  A.m.  &  Eng'.  Corp. 
be  ssBcssed  "in  the  manner  provided  Cas.6i6,thlastateaf  Enctsappeared: the 
by  law  for  the  asseastnent  oi  lands,"  American  Bell  Telephone  Companr 
and  that  the  word  "line"  Ehall  include  was  a  Massachusclls  corporation,  witn 
"the  intereel  in  the  land  on  which  the  its  home  in  Boston;  it  owned  the  tele- 
poles  stand,  the  right  or  license  to  phone  patents.  Its  practice  was  to  or- 
erect  such  poles  on  land,  and  all  poles,  ganise  sub-corporations  in  the  various 
arms,  insulators,  wires,  apparatus,  in-  states,  who  became  its  1i 
thinKB  connected  operated  a  telephi 


with  or  used  as  a  pert  of  such  lini 
It  is  held  that,  in  making  the  assess- 
ment, the  property  is  not  to  be  re- 
garded as  a  whole,  nor  as  a  complete 
telegraph  line  in  operation,  but  that 
the  true  value  Is  obtained  by  taking 
the  cost  ot  production  of  poles,  wire*, 
and  other  apparatus  whicb  are  In  their 
nature  personalty,  and  adding  thereto 
the  value  of  the  company's  interest  in 
the  land  on  which  the  poles  stand,  and 
of  the  right  to  erect  the  poles  thereon. 
People  V.  Dolan,  116  N.  Y.  166,  In 
the  same  case  it  Is  held  that  in  arriv- 
ing Bt  the  value  of  the  interest  in  the 
land  on  which  the  polei  stand  and  of 
the  right  to  erect  such  poles,  it  is  to 
be  considered  that  so  far  as  the  line  is 
erected  upon  the  highway,  the  only 
interest  the  company  has  is  a  mere 
license  revocable  at  the  will  o(  the  leg- 
islature, of  which  license  any  other 
company  may  avail  itself.  The  ex- 
pense which  the  company  incurred  in 
obtaining  the  interest  is  the  correct 
criterion  by  which  to  judge  of  its 
value. 
Interest  Wbere  Payment  Ii  Delaf  td,— 


rious  localities,  and  to  lea 
ments  to  them.  The  entire  business 
of  furnishing  telephone  service  was 
carried  on  by  these  local  companies, 
who  operated  iheir  lines  independ- 
ently, each  having  the  entire  manage- 
ment and  control  of  its  own  business, 
and  paid  to  the  parent  company  a 
monthly  rental  for  all  instruments  fur- 
nished to  them.  The  parent  company 
had  no  ofttces  or  place  of  business  out- 
side of  its  native  state.  The  New 
Tori  statute  Imposed  a  tan  on  the 
gross  earnings  of  all  telephone  com- 
panies "doing  business"  within  the 
state.  It  was  held  that  the  parent 
company,  /.  e^  the  American  Bell  Tel- 
ephone Company,  was  not  a  corpora- 
tion "  doing  business  "  in  Nets  I'ori, 
and  its  receipts  were  not  taxable  under 
the  statute.  Nor  did  the  fact  that  the 
parent  company  was  a  stockholder 
in  the  local  companies  of  the  state,  ren- 
der its  local  stock  taxable  under  the 
statute  taxing  the  stock  of  alt  corpora- 
tions "  doing  business  "  in  the  state. 

Soin/'cflfljj'/r'aiii.i,  it  is  held  that 
the  Bell  Telephone  Company  did  n 


paid  on  or  before  a  specified  date,  a 
teleeraph  company  is  liable  for  inter- 
est Irom  the  date  prescribed,  on  the 
amount  of  taxes  payable  by  it,  notwith- 
standing the  fact  that  payment  was 
delayed  pending  the  decision  of  an 
appeal  taken  from  the  assessment,  in 
which  e  reduction  of  the  assessment 
wasobtained.  Western  Union  Tei.  Co. 
r.  State,  64  N.  H.  365;  21  Am.  &  Eng. 
Corp.  Cas.  13.  See  Cooley  on  Taxa- 
tion (Id  ed.)  456. 


:atc,  Bud  contracting  with 
local  corporations  for  the  introduction 
and  operation  of  its  patents,  which  con- 
tracts provided  that  it  should  have  the 
reserved  right  to  take  possession  of 
the  Instruments  and  use  them,  upon  a, 
breach  ot  the  agreement  therein  pro- 
vided. Com.  V.  American  Bell  Teleph. 
Co.,  139  Pa.  St  117,  See  also  Thomp- 
son on  Electricity,  4^129- [30,  where  the 
methods  of  taxation  In  the  several 
states  is  given. 
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interstate  commerce,  the  rules  previously  stated  as  to  telegraph 
companies  apply.* 

TTT  TBLSeauu  n  Evisxxx — l.  AdmiMlbility.— Ordinarily  the 
general  rules  of  law  relative  to  the  admission  of  letters  in  evidence 
apply  to  telegrams.*  A  telegram  is  not  admissible  as  evidence  in 
the  absence  of  proof  of  its  authenticity,  either  by,  proof  of  the 
handwriting  where  the  original  message  is  offered,  or  by  other 
evidence  of  its  genuineness.' 

Telegraphic  dispatches  delivered  to  the  company  for  transmis- 
sion are  admissible  as  declarations  of  the  sender  when  proven  to 
be  in  his  handwriting ;  *  and  such  dispatches,  in  the  form  in  which 
they  are  received  by  the  party  to  whom  they  are  s«nt,  are  evi- 

1.  In  re  Pennsylvania  Teleph.  Co.,  proof  that  the  copy  offered  is  a  cor- 
4B  N.  J.  Eq.  91 ;  35  Am.  It  Eng.  Corp.    reel   transcript  of  a  meBsage  actuallj' 

-'  authorized   by  the  party  ar-' "-- 


1.  U.  S.  V.  Babcock,  3  Dill.  (U.  S.)     afTected    by   its    contents."    Smith  v. 

?t;  Coupland  v.  Arrowsmlth,  18  L.     Easton,.s4  Md.  13S;  39  Am.  Rep.355. 
N.  S.  75s;  Lbttbrs,  vol.  13,  p. 358         Upon  the  trial  of  an  action  for  the 


et  3eq.  rent  of  rooms,  which  defendant  denied 

8.  AntlMntlelty  of  Teletmn  Ktut  B«  having    finally     hired,     alleging    she 

ProTUt. — Burt  v.  Winona,  etc.,  R.  Co.,  merely   had  the   refusal   of  them,  the 

31  Minn.  473;  Chester  r.  State,  13  Tex.  defendant  testified  that  she  sent  a  tel- 

App- 577.  egrap hie  despatch   to  oneH.stHart- 

Thus  a  paper   olTered   in  evidence,  ford,  stating    that  if    she    could   find 

purporting  to   contain  a  dispatch  re-  rooms  in  B.  she  would  stay  there ;  that 

ceived  at  a  telegraph  oflice,  is  not  ad-  this  telegram  was   written  in  ink :  and 

miasible  as  evidence  when  no  proof  is  that  it  was  the  Onl^   one   sent   by  her 

given  that  it  was  In  the  handwriting  that  day.     The  plaintifl  afterwards  of- 

of  any  person  employed   in   the  tele-  fercd  in  evidence  a  paper  taken  from 

eaph  oHice  where  it  purports  to  have  the   files   of   the    telegraph    company 

en  received,  and  no  other  proof  of  its  dated  the  day  in  question,  purporting 

authenticity  Is  given.     Rictiie  v.  Bass,  to  be  an  original  message  from  the  de- 

15  La.  Ann.  668.  fendant  to  H.  at  Hartford,  Written  in 

The    authenticity    of    certain    tele-  pencil,   informing   him   that   she   had 

gramsissuilicientiyproved/rf'Kii/nciV,  hired  rooms  in  B. ;  and  called  the  de- 

where  one  was  In   an   agreed   cipher  fendant  as  a  witness  to  show  that  the 

proved  to  a  certainty  ;  others  were  re-  handwriting  was  hers.    The  defendant 

ferred  to  in  eihibitsof  the  other  party;  testified  that  the  handwriting  was  not 

and    others    contained    directions    to  hers,  and  Ihat  the  message  sent  by  her 

draw   drafts,  which   were   drawn  and  to  the  telegraph  oflice  was  written  by 

paid.     Oregon  Steamship  Co.  v.  Otis,  herself.    Meld,  that  the  paper,  without 

100  N.  Y.  446 ;  14  Abb.  N.  Cas.  (N.Y.)  other  evidence    to  show    that  it  was 

338;  ^3  Am.  Rep.  an.  written  or  sent  by  the  defendant,  was 

"Ordinarily  the  usual   course  is  to  Inadmissible.     Lewis   v.    Havens,     40 

show  the  delivery  of  the  original  mes-  Conn.  363. 

sage  of  the  party  sought  to  be  charged,  4.  Com.  v.  Jeffries,  7  Allen  ( Mass.) 
at  the  office  from  which  it  is  to  be  548;  83  Am.  Dec.  711. 
telegraphed,  and  then  show  that  it  was  Evidence  that  a  telegram  was  sent 
transmitted  and  delivered  at  the  place  by  the  defendant  to  the  drawee  of  an 
of  Its  destination.  But  even  where  the  order  which  he  had  given  lo  the  plain- 
original  is  produced.  Its  authenticity  tiff,  directing  the  drawee  to  withhold 
must  be  established,  and  this  either  by  a  part  of  the  amount  specified,  and  pay 
proof  of  the  handwriting  or  by  other  the  remainder,  Is  competent  and  rele- 
proof  establishingits  genuineness.  The  vant,  as  tending  to  show  an  admission 
destruction  of  all  messages  sent  from  by  the  defendant  of  indebtedness  lo  the 
the  ofliceon  the  day  named  issuHicient  amount,  at  least,  of  such  remainder. 
foundation  for  the  admissibility  of  sec-  Griggs  i'.  Deal,  30  Mo.  App.  151.  See 
ondary  evidence.  But  this  secondary  also  Bentord  v.  Sanner,  40  Pa.  St.  9;  So 
evidence  can  only   be  admitted  upon  Am.  Dec.  545. 
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dence  of  the  communication  between  the  parties,^  and  also  of  the 
information  upon  which  the  addressee  may  have  acted,  where  his 
good  faith  is  in  question.*  The  admissibility  of  telegrams  in 
other  particular  instances  is  governed  by  the  usual  rules  of  evi- 
dence concerning  the  admission  of  documentary  evidence.' 

2.  Piimaiy  and  Secondary  Eridenoe — (See  also  Lost  Papers,  vol. 
i3>  P-  10591  Secondary  Evidence,  vol.  21,  p.  984). — The  prin- 
cipal question  arising  in  this  connection  is  what  is  the  primary  or 


1.  Com.  V.  Jeffries,  7  Alli 
S48;'  83  Am.  Dec.  711;  Taylor  v.  The 
Robert  Campbell,  30  Mo.  354,  In  this 
latter  case  the  telegraphic  dispatch  in 
reply  to  one  delivered  to  a  boat  at  Lei- 
ington  on  the  Missouri  river,  agreeing 
to  transport  freight,  was  allowed  to 
be  read  to  the  jury  as  evidence  of  a 
contract  by  the  master  to  the  transport  who  did 
to  St.  Louis  -'     -      - 


r,  40  Pa.  St. 


Benford  v.  S 
9;  So  Am.  Dec.  545. 

In  an  action  for  the  price  of  goods 
sold,  a  telegram  countermanding  the 
order  for  such  goods,  though  sent  to 
one  not  a  party  to  the  suit,  is  admis- 
sible where  it  appears  that   it  was  in- 
tended to  be  delivered  to  the  plaintiffs, 
n  fact  come  into  possession 
1   recognized   it   by  replying 
.  Hargreaves,  30 


1.  Telegrams  transmitted  to  plaintiffs  thereto.     Eldridge   1 

in   attachment   by  telephone,  and   re-  Neb.  6^8. 

duced  to  writing  by  ^e   person  who  And  in  an  action  for  breach  oEan  oral 

received  them,  and  In  that  form  acted  contract,    all     letters    and     telegrams 

upon   by   plaintiffs,  are  admissible   as  which  passed  between   the  parties  in 

showing  the  information  upon  which  reference  to  the  terms  of  contract  are 

the  attachment  was  sued  out;  and  it  admissible  in  evidence.     Hammond  v. 

■   that    the  dispatches  Beeson  (Mo.  1S91),  1;  S.  W.  Rep.  1000. 

should  be  verified  by  comparing  them  Coinfare  Richmond  v.   Sundburg,  77 


sarj   that 

rifled  by  (       . 
with  the  originals  on  lile  with  the  tele- 
graph company.    Deere  v.  Bagl 

1.  In  FartlciUaj'  Oaaaa. — A  pulic 


low. 


35J- 


cer  at  the  station-h 


mder  arrest   for  lar- 


erwards  passed  to  the  officer 
aloud.  This  the  officer  did,  when  the 
prisoner  denied  all  knowledge  of  the 
message  or  lis  writer.  Held,  that  the 
telegram  was  admissible  in  evidence 
for  the  purpose  of  enabling  the  jury  to 
understand  the  conversation  of  which 
I   part.     Com.  v.  Vosburg,  112 


s.  419. 


Letters  and  telegrams  as  I 
cellation   of   an  insurance    { 
by  the  insurance  company  ti 
after  a    loss,  are  properly  e' 
an  action  on  the  policy.    Brownfield  v 
Ph<Enix  Ins.  Co.,  35  Mo.  App.  c,i,;  31 
Mo.  App.  390.     See  also  Larminie  v 
Carley,  114  III.  196. 

In  an  action  for  a  conspiracy,  tele- 
graphic dispatches  from  the  wife  of 
one   of  the  defendants,  being  neither 


prosecution  against  a  person 
chained  with  stealing  horses,  a  tele- 
graphic dispatch  sent  by  him  offering 
to  sell  horses,  taken  in  connection  with 
other  circumstances,  fs  evidence  tend- 
ing to  show  his  preparations  for  flight. 
State  7'.  Eepinozei,  20  Nev.  209.  See 
also  Meinert  v.  Snow,  3  Idaho  Ssc. 

Where  copies  of  telegrams  relating 
to  a  matter  about  which  there  is  no 
dispute,  have  been  filed  on  notice,  it  is 
no  error  to  permit  the  operator  who 
received  them  to  state  their  contents, 
where  hisstatementdoes  not  materially 
differ  from  the  copies  tiled.  Inter- 
national, etc.,  R.  Co.  -v.  Prince,  77  Tvl. 


A  telegram  f  roih  a  debtor  to  persons 
who  have  consigned  goods  to  him, 
informing  them  of  the  seizure  of  the 
goods  bv  the  sheriff  under  &  fieri  facias 
upon  chattel  mortgages,  is  inadmis- 
sible in  their  behalf  oa  the  trial  of 
their  claim  to  the  property.  Powell 
V.  Brunner,  86  Ga.  531. 

A  telegram  from  the  seller  of  goods 

_  to    the   broker   who   made    the    sale, 

it  by  cither  of  Them,  are    which  is  partly  in  cipher  and  which  the 

not   admissible    as    evidence    against    buyer  is  not  shown  to  have  read,  even 

them,  for,  as  declarations  of  the  wife,    if  he  could,  is  not  admissible  to  show 

they  could  not  affect  even  her  bus-    the  terms  of  the  sale,  although  the  tel- 
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best  evidence  of  the  communication  sent  by  telegraph.  In  such 
communications  there  are  two  distinct  messages,  the  one  de- 
livered to  the  telegraph  company  by  the  sender,  and  the  one 
delivered  by  the  company  from  its  receiving  office  to  the  sendee ; 
these  are  ordinarily  identical,  but  not  always  or  necessarily  so, 
though  there  may  be  a  presumption  that  they  are.*  The  com- 
pany is  employed  as  the  agent  of  the  party  sending  the  message,* 
and  the  inquiry  usually  is  as  to  what  message  was  sent,  not  what 
was  intended  or  directed  to  be  sent ;'  the  general  rule,  therefore, 
may  be  stated  to  be  that  the  message  delivered  at  the  receiving 
station  to  the  person  addressed  is  the  original  and  is  the  best 
evidence  of  the  communication  between  the  parties.*  Where, 
however,  the  telegraph  company  acts  as  the  agent  of  the  addressee, 

egram  was  placed  upon  the  desk  before  measure  upon  the  subject  concerning 

the  buyer  during  the  negotiation  of  the  which   evidence   ie   sought.     Thus  the 

saie.     J.  K.  Armsby  Co.  v.  Eckerlj,  42  dispatch  delivered  to  tlie  addressee  is 

Mo.  App.  299.  original  evidence  of  the  communication 

Letters  and   telegrams  from  'a  wit-  which  passed  between  Ihe  parties,  while 

ness  to  one  party,  relating  to  business  it  may  not   be  original  evidence  as  a 

and   not  connected  with  the  question  dectaration  of  the  sender.     See  Com.  r- 

Involved,   are    not   competent.     Rich-  Jetfries.  7  Allen   (Mass.)  548;  83  Atn. 

mond  V.  Sundburg,  77  Iowa  255.  Dec.  712  ;  Benford  v.  Sanner,  40  Pa.  St. 

Correspondence  by  wire  between  g;  80  Am,  Dec.  545. 
operators  sending  ami  receiving  a  mes-  4.  Hetiac*  Aetuallr  DaliVBi«d  in  Prl- 
sage,  which  was  not  communicnted  to  nuoy  BndMice. — Saveland  v.  Green,  40 
the  sender,  is  not  admissible  to  show  Wig.  431;  Wilson  f.  Minneapolis,  etc., 
that  the  person  to  whom  the  message  R.  Co.,  31  Minn.  481;  Magie  i>.  Herman 
was  sent  was  absent  from  the  place  of  (Minn.  1891),  5i-N.  W.  Rep.909;  Mor- 
delivery.  Western  Union  Tel.  Co.  u.  gan  jj.  People,  59  III.  58;  Anheuser- 
Cooper,  71  Tex.  507;  10  Am.  SL  Rep.  Busch  Brewing  Assoc,  v.  Hutmacher, 
77J,  Nor  is  the  answer  of  an  operator  127  111.6;*,  aff'g'i'i  111.  App. 316;  Mat- 
to  an  inquiry  why  a  message  has  not  teson  v.  Noyes,  3j  111.  481  \  Barons  v. 
been  delivered,  admissible  in  an  action  Brown,  35  Kan.  414;  Howley  v.  Whip- 
against  the  company  for  failure  to  de-  pie,  48  N.  H.  487;  Chicago,  etc™  R.  Co. 
liver  it.  Western  Union  Tel.  Co.  v.  v.  Russell,  91  111.  298  ;  33  Am.  Rep.  54; 
Henderson,  89  Ala.  510;  30  Am,  &  National  Bank  ti.  Notional  Bank,  7  W. 
Eng.  Corp.  Cas.  6[s;  iS  Am.  St.  Rep.  Va.544;  KInghorne  v.  Montreal  Tel. 
148.  See  also  iuf'ra,  this  title,  £1-  Co.,  18  U.  C.  Q^  B.  60;  Thompson  on 
idence.  Electricitj-,  ^  497  ;  Gray  on  Telegraphs, 

1.  The  delivery  of  a  message  to  the  4  ia8;  1  Rice  o  "  ^ 
company  for  transmission,  properly  di- 
rected and  paid  for,  creates  a  presump- 
tion that  it  was  received  by  Ihe  addressee  Co.,  29  Vt.  117,  is  pertinent  here  :  ~  in 
as  sent.  Oregon  Steamship  Co.  n.  Otis,  regard  to  the  particular  end  of  the  line 
loo  N.  Y.  447 ;  53  Am.  Rep.  szi ;  U.  S.  where  Inquiry  is  first  to  be  made  for  the 
V.  Babcock,  3  Dill.  (U.  S.)  575;  Matte-  original,  it  cfepends  upon  which  party 
•on  ».  Noyes,  J5  111.  4S1 ;  Gray  on  Tele-  is  responsible  for  the  transmission 
graphs,  4  >^9:  i»/ra,  this  title,  /"re-  across  the  line,  or  in  other  words,  whose 
sumpHans  Arising  from  the  Sending  agent  the  telegraph  is.  The  first  com- 
of  a  Telegram.  munication  in  a  transaction,  If  it  it  all  ne- 

S.  Western  Union  Tel.  Co.  v.  Shot-  gotiated  across  the  wires,  will  only  be 

ler,  71  Ga.  760;  Ayer  v.  Western  Union  effective  In  the  form  in  which  it  rcaclies 

Tel.  Co.,  79  Me.  493;  zi  Am.  &  Eng.  its  destination.     In  such  case,  inqtiirr 

Corp.  Cas.   145;   I  Am.  St.  Rep.  353 ;  should  first  be  made  for  the  very  dii- 

infra,  this  title.  Telegraph   Company  patch  delivered.     In  default  of  that,  its 

Ordinarily  Agent  of  Sender.  contents  may.be  shown  by  the  next  best 

8.  The  rule  as  to  what  it  original  evi-  proof." 
ilence  of  the  message,  must  depend  in  a         Where  tel^p^ms  are  sent  by  an  em- 


The  language  of  the  court, by  Redfield, 
:.  J.,  in  Durkee  ii.  Vermont  Cent.  R. 
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the  message  delivered  to  it  for  transmission  is  original  evidence 
of  the  communication.*  In  an  action  against  the  telegraph  com- 
pany for  improperly  transmitting  a  message,  the  inquiry  is  neces- 
sarily as  to  the  contents  of  both  messages,  and  in  such  case  each 
message  is  original  evidence  of  its  own  contents,* 

Secondary  evidence  of  the  contents  of  a  telegram,  as,  for  ex- 
ample, the  testimony  of  a  witness,  a  letter-press  or  other  copy,  is 

admissible  only  after  proof  that  the  original  telegram  has  been 
lost  or  destroyed,*  or  is  beyond  the  jurisdiction  of  the  court,* 

ploj'er  to  his  servant,  directing  him  as  the  party  requestlngthe  reply,  and  the 

to  the  performance  of  his  duties,  Ihe  message  delivered   to  the  company'  is 

copies  thereof  delivered  from   the  re-  the    original   and   primary     evidence. 

ceiving  office  must  be  considered  on'gi-  Smith  v.  Easlon,  54  Md,  138;  39  Am. 

naU,  and  are  admiEEible  in  evidence  in  Rep.  355. 

an  action  to  recover  for  the  servicee  of  3.  The    message    delivered   by   the 

the  servant.     Anheuser-Buech  Brewing  sender   is   the   original  wherever   the 

Abgoc.  v.  Hutmacher,  29  111.  App.  316 ;  inquiry  la  as  to  what  words  the  com- 

o^'rf  i»7  Hi.  6^2.  pany   was   authoriied   and   agreed  to 

The  sendee  is  entitled  to  put  the  de-  deliver.     Western  Union   Tel.  Co. 

livered    message   in   evidence   without  Hopkins,  40  Ind.  Jlj;  Reliance  Lui 

accounting  for  the  one  sent.      Ssveland  ber  Co.  v.  Western  Union  Tel.  Co., 

I'.  Green,  40  Wis.  431.  Tex.  394;  44  Am.  Rep.  630;  Com. 

In  an  action  bv  the  assignee  of  the  JeflTries,  7  Allen  (Moss.)  548;  83  A; 
landlord  against  a  tenant,  who  has  held  Dec.  711.  And  where  the  inquiry  is 
over  after  the  expiration  of  his  year,  in  as  to  what  words  were  actually  trans- 
which  plaintiff  claims  that  the  tenant  mitted  bv  the  company  to  the  ad- 
has  become  liable  to  pay  a  certain  in-  dressee,  the  message  delivered  to  the 
created  rent,  the  copy  of  a  telegram  re-  addres&ee  is  original  evidence.  Gray 
celved  by  the  tenant,  showing  upon  Its  on  Telegraphs,  1)  129,  ciliug  Morgan  v. 
face  that  it  was  in  response  to  a  letter  People,  59  111.  58;  Chicago,  etc.,  R. 
written  by  him  to  the  landlord  asking  Co.  v.  Mahoney,  S3  111.  73. 
for  the  terms  of  a  renewal,  and  con-  S.  Wlun  SMondaxr  BvldBUaB  Admli- 
firmed  by  a  subsetiuent  letter  of  the  ilbls, — This  is  in  accordance  with  an 
landlord  containing  the  same  proposi-  accepted  rule  of  evidence.  See  1  Green- 
tlons,  is  admissible,  without  producing  leaf  on  Ev.  (14th  ed.},  ^^  82,85;  Prather 
the  original.  Thorp  tr.  Philbin,  15  Daly  ii.  Wilkins,  68  Tei.  187  ;  McCormick 
(N.  Y.)  155.  V.   Joseph,  83   Ala.   401;   Whilden  v. 

1.  It  has  been  already  seen  that  the  Merchants',  etc.,  Nat.  Bank,  64  Ala.  1; 
company  19  generally  regarded  as  the  38  Am.  Rep.  i  ;  Western  Union  Tel.  ' 
agent  01  the  party  proposing  it  as  a  Co.  i'.  Hopkins,  49  Ind.  213 ;  Williams 
medium  for  correspondence.  In  such  v.  Brickell,  37  Miss.  683;  75  Am.  Dec. 
cases,  the  message  as  delivered  to  the  SS;  Yavapai  County  v,  O'Neil  (Ari- 
companyfor  transmission  to  such  par-  zona,  1892),  29  Pac.  Rep.  430;  Lost 
ty  is  original  evidence  of  the  commu-  Papers,  vol.  13,  p.  1095 ;  Secondary 
nlcation.  See  i»/rii,  this  title,  TV/e-  Evidence,  vol.  11,  p.  (^. 
grafk  Company  (irdinarUy  Agtnl  of  A  letter-press  copy  of  a  letter  Or  tel- 
Sender.  Durkee  v.  Vermont  Cent,  egram  is  secondary  evidence.  Anglo- 
R,  Co.,  29  Vt  127  ;  Pegram  v.  Western  American  Packing,  etc.,  Co.  v.  Can- 
Union  Tel.  Co.,  100  N.  Car.  28;  21  non.  31  Fed.  Rep.  313. 
Am,  &  Eng.  Corp.  Cas.  150;  6  Am.  St.  On  proof  of  the  destruction  of  the 
Rep.  567;  Magie  v.  Merman  (Minn,  original,  an  uncertliied  copy  of  a  tele' 
iS^),  5]  N.  W.  Rep,  909.  See  also  gram  was  held  to  be  admissible  upon 
Whilden Ti,  Merchants', etc.,  Nat.  Bank,  a  trial  for  forgery  to  show  that  the  re- 

64  Ala.  I ;  38  Am,  Rep.  1 ;  a  Rice  o  -      -» 

Ev.,  pp.  tot7-iS. 

Thus  where  a  message  is  sent  to 
'  '  '     iffice  to  be  transmitted   i 

e  received  which  requested  Schaffer.    76   Ala,    233 ;    Whilden 

an  answer  by  telegraph,  the  company  Planter!'    Bank,  64   Ala.    i ;   38   Am. 

Id  transmitting  It,  acts  as  the  agent  of  Rep.  i. 
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But  where  it  is  not  shown  that  the  message  was  ever  reduced  to 
writing,  either  at  the  sending  or  receiving  office,  there  is  no  ground 
for  the  exclusion  of  parol  evidence  of  its  contents.'  What  con- 
stitutes sufBcient  proof  of  the  loss  or  destruction  of  the  original 
telegram  and  of  proper  effort  to  secure  it  on  the  part  of  the  party 
offering  secondary  evidence,  must  depend  upon  circumstances, 
and,  like  other  matters  of  proof,  varies  with  particular  cases.* 
The  testimony  of  the  clerk  who  sent  the  message,  that  all  tele- 
grams were  destroyed,  is  sufficient  proof  to  admit  secondary 
evidence  of  the  message  actually  delivered  to  the  company  for 
transmission,"  The  testimony  of  the  person  to  whom  atelegram 
is  directed  is  inadmissible  to  establish  its  contents  as  delivered, 
without  proof  accounting  for  the  absence  of  the  original  and  that 
the  alleged  writer  sent  it.* 

It  has  been  laid  down  that,  in  an  action  against  a  telegraph  com- 
pany for  damages  caused  by  a  failure  to  transmit  a  message,  the 
originaldispatch  offered  for  transmission  must  be  given  in  evidence, 
or,  if  secondary  evidence  of  its  contents  is  offered,  its  absence  must 
be  accounted  for,  and  notice  to  produce  it  must  have  been  given.* 
The  better  doctrine  seems  to  be  that  in  such  case  the  companyis, 
from  the  nature  of  the  suit,  bound  to  know  that  it  is  charged  with 
possession  of  the  document  and  will  be  required  to  bring  it  into 
court;  the  plaintiff  may  therefore  introduce  parol  evidence  of  its  con- 
tents without  previously  giving  notice  to  the  company  to  produce 
it,*  Where  the  action  is  by  the  addressee  for  a  failure  to  deliver 
the  message  within  a  reasonable  time  after  its  receipt  at  its  desti- 
nation, the  copy  written  out  at  the  receiving  office  and  eventually 
delivered   to  the   addressee,  is   admissible   in   evidence  without 

1.  ▼bare  HaiMV*  It  not  Bwliic»d  to  telegrHm  in   question   had  been   sent, 

WrtUm.— Terre   Haute,  etc.,  R.  Co.  v.  and  that  he   had   been   infanned  that 

Stoctwell,   ii8   Ind.   oS;    Rlordan   v.  they  had  been  destrojed.     It  was  held 

Guggertj.  1\  Iowa  688.  that  such  testimonj  was  not  competent 

S.  See  generally  Lost  Papkrs,  vol.  to  show  the  destruction  of  the  telegram 


See,  for  facta  justifying  the    admis 

sion  of  secondary  evidence  o(  the  con-  683 ;    75    Am.   Dec.    88,    it  was  said, 

tents  of  an  original  dispatch,  Flint  v.  however,  that  the  admission  of  the  al- 

Kennedy,  33   Fed.  Rep.  810;  Riordan  leged  writer  of  his  sending  it  and  of 

V.  Guggerty,  74  Iowa  6SS.  its    contents,    is    competent    without 

3.  TeatlmDDT  or  Telsgrapli  Clerk  at  to  proof  of  the  loss  or  destruction  of  the 

Deitmctlon    of  Heiaft goi. — Oregon  original. 

Steamship  Co.  v.  Otia,  100  N.  V.  446;  B.  Prodnetlou  of  Otiduol  Hauan  la 

14  Abb.  N.  Gas.  (N.  Y.)   338;   53  Am.  IcUon   tcaliiBt  Compan?.— Western 

Rep.  221;  Western  Union  Tel.  Co.  v.  Union  Tel.  Co. >■.  Hopkins,  49 Ind,  133. 

Collins,  41;  Kan.  88;  Smith  v.   Easton,  6.  In  Reliance  LumberCo.f.  West- 

54  Md.  138:39  Am.  Rep.  355;  Riordan  ern  Union  Tel.   Co.,  57  Tei.  39s;  44 

I'.  Guggerty,  74  Iowa  6H8.  Am.  Rep.  6jo,  the  court   said:     "We 

In   an  action  against  the  company,  have  examined  the  subject  and   have 

the  operator   in   charge  of   the  office  found  but  one  casein  which  the  action 

from   which    the   telegram   was   sent,  was  based  on  the  telegrams,  where  the 
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accounting  for  the  original  message  written  by  the  sender,  par- 
ticularly where  there  is  no  claim  that  the  message  received 
by  the  addressee  differed  from  that  offered  by  the  sender  for 
transmission.* 

3.  PreBiimjrtioiia  A^HfiTig  from  the  Sending  of  a  Tde^ram. — The 
rule  that  the  deposit  of  a  properly  stamped  and  directed  letter  in 
the  post  office,  creates  a  presumption  that  it  was  received  in  due 
course  of  the  mail  by  the  person  to  whom  it  was  addressed, 
applies  also  to  dispatches  delivered  to  a  telegraph  company  for 
transmission  over  its  lines.*  The  presumption,  however,  is  one  of 
fact  only  and  is  therefore  open  to  contradiction  ;  it  consists  merely 
of  the  inference  which  may  be  drawn  from  the  experienced  cer- 
tainty of  transmission,' 

While  the  rule  which  permits  a  letter  to  be  admitted  in  evi- 
dence against  a  party  where  there  is  no  proof  of  the  band- 
writing,  except  that  in  due  course  it  had  been  received  in  reply 

V.  Hopkins,  49  Ind.  317,  the  point  does  100  N.  Y.  447 ;  53  Am.  Rep.  iii ;  Com. 

not  seem  to  have  been  pressed  in  the  v.  Jeffries,  7  Allen  (Mass.)  548;  83  Am. 

ai^ument  by  counsel,  or  to  have  been  Dec.  712 ;  Breed  v.  First  Nat.  Bank,  6 

much   conBidered  by  the  court,  nor  do  Colo.  335;   State  v.   Hopkins,  to  Vt. 

the  authorities  cited  insupporCof  the  316;  VanDoren  v.  Liebman  (C.  PI.),  II 

position  sustain  the  view  taken."    The  N.  Y.  Supp.  769;  Trotter  -a.  Maclean, 

court  quotes  with  approval   the   Ian-  13  Ch.  Div,  574;  Graj  on  Telegraphs,  i 

EigeoE  Mr.  Wharton  (l  Wharton  on  136;  Scott  &  Jar.  on  Telegrapns,  ^  345; 
.Ud  ed.),  ^  159),  to  the  effect  that ;  1  Wh«rton  on  Ev,  476;  1  Greenleaf 
"  Notice  to  produce  is  not  necessary  In  on.Ev.  (14th  ed.),  §  40.  Cemfare  Home 
respect  to  a  document  descdbed  in  the  Ins.  Co.  v.  Marple,  i  Ind.  App.  411;  Bur- 
pleadinjfs  as  that  on  which  the  suit  Is  ton  t.  Payne,  a  Car.  &  P.  sao;  11  E.  C. 
brought ;  nor  where,  from  any  reason  L.  243.  "  The  letters  are  transported  by 
con oected  with  the  form  of  the  suit,  governmentoflicials,actingunderoatti, 
the  party  Is  bound  to  know  that  he  is  and  upon  a  system  framed  to  secure 
charged  with  the  possession  of  the  regular i^  and  precision ;  the  tele- 
document,  and  will  be  required  to  grams,  by  private  corporations,  whose 
bring  it  into  court."  See  also  i  Starkie  success  and  prosperity  depend  largely 
on  Ev.  403 ;  i  Greenleaf  on  Ev.  (14th  upon  the  promptness  and  accuracy  of 
ed.),  ^(61.  the  work,  and  are  faithful  under  the 
1.  Western  Union  Tel.  Co.  v.  Fat-  incentives  of  interest."  Oregon  Steam- 
man,  73  Ga.  385;  54  Am.  Rep.  877;  ahip  Co.  T.Otis,  10c  N,  Y. 451;  53  Am. 
(message  sent  by  cable  and  by  tele-  Rep.  221.  See  also  Prbsuuptions, 
graph).  vol.  19,  pp.  8o~Si ;  Dana  v.  Kemble,  19 

In  an  action  for  failure  to  deliver  a  Pick.  (Mats.)  iia. 
message,  it  is  not  error  to  admit  a  copy         S.  Oregon    Steamship   Co.   v.   Otis, 

of  the  message  properly  identified  four-  100  N.  Y.  451 ;  53  Am,   Rep.  S2l,     In 

teen  months  after  its  receipt  for  trans-  this  case  the  court,  by  Finch,  J.,  after 

mission  by  the  company,  where   it  is  laying  down  the  rule  stated  in  the  text, 

first   shown   by   Ibe    manager   at   the  said:  "  It  may  be  that  the  presumption 

transmitting  office  that  the  original  is  of  correct  delivery   agreeing  in  kind 

not  in  his  office  or  under  his  control,  with  that  raised  upon  delivery  to  the 

end  that  by  the  rules  of  the  company,  post  otlice,  should  be  deemed  weaker 

original  messages   are  retained  in  the  in  degree,   but  In  view  of  the  wide  ei- 

transmitting  office  for  six  months  and  tension  of  telegraph  facilities   and  of 


I   Chicago,  where  (hey  are     their  increasing  use  in  business 
destroyed.     Western   Union   Tel,  Co.    spondence,  and  thedifficultyof  tracing 
V.  Collins,  4;  Kan.  88.  a  dispatch  to  its  destination,  we  think 


1.  Pi«(unptloii    <tf    BAcelpt    by  Ad-     It  should  beheld  thatnpon  proofofthe 
dmcM. — U.  S,  V.  Babcock,  3  Dill.  (U.     delivery  of  a  message  for  the  purpose 
S.)57i;  Oregon  Steamship  Co. I'.Otis,    of  transmission,  properly  addressed,  a 
25  C.  of  L.— 56  381 
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to  a  letter  which  had  been  addressed  to  the  same  party,  ap- 
plies to  a  dispatch  in  answer  to  a  communication  by  letter,  but 
IS  inapplicable  to  a  dispatch  sent  in  reply  to  a  communication  by 
telegraph.^  Nor  is  the  fact  that  a  dispatch  was  forwarded  to  a 
person  at  a  certain  place,  and  that  an  answer  purporting  to  be 
from  him  was  received  in  due  course,  evidence  that  such  person 
was  at  that  place  at  that  particular  time.'  The  receipt  of  a  mes- 
sage over  the  wires  at  the  point  of  destination  creates  a  presump- 
tion that  the  message  was  sent  from  the  office  from  which  it 
purports  to  come,' 

4.  Telegram!  m  PriTileged  Conunonioationi. — In  most  of  the 
states  statutes  exist  which  forbid,  under  penalty,  the  disclosure 
of  the  contents  of  any  message  by  the  company  receiving  it  for 
transmission.^  But  these  statutes  do  not,  it  seems,  establish  a 
principle  of  public  policy  similar  to  that  which  exists  in  favor  of 
letters  sent  through  the  mail,'  While  there  is  some  conflict  of 
opinion  as  to  whether  they  have  the  effect  of  making  telegrams 
privileged  communications,  the  weight  of  authority  is  in  favor  of 

presumption  of  fact  arises  that  the  tele-  are  also  liable  in  damages  to  the  partf 

gram  reached  its  destination,  sufficient  aggrieved,"     See  also  Code  of  Miisii- 

at  least  to  put  the  other  partj  to  his  'iffi  ('8gi),  J  1301 ;  Laws  North  Car- 

denlal  and   raise  an  issue  to  be  deter-  oiina  (1^9),  ch.  41,  p.  61 ;   Fub.  Acts, 

mined."      See  also   Home  Ins.  Co.  t^.  Cohbiw/ick^  (1889),  ch.  30,  p.  18;  Wis- 

Marple,  i  Ind,  App.  411.  foruin  Rev.  SUt.,  4  4557;  /mva  Code, 

1.  PrMnmptiaiLB — BAHdwrltliLK. —  i  13181  iS  Am.  L.  Reg.  65  (article  bj- 

Smitb  r.  Easton,  54  Md.   138;  39  Am.  Mr.   Coolej);    Graj   on    Telegraphs, 

Rep-  3.SS;  Howley  v.  Whipple,  ^  N.  H.  *  no. 

487.  See  aleo  Ovenaton  v.  Wilton,  3  Where  the  contents  of  a  telegram 
Car.  &  K.  1 ;  61  E.  C.  L.  I ;  Gray  on  were  disclosed  by  the  agent  who  re- 
Telegraphs,  p.  242.  ceived  it,  the  sender  is  entitled  to  dam- 

3.  Tlwt  Bendsr  Vm  at  n«ce  From  ages  sustained  thereby,  notwitbstand- 
WUcli  Meaaace  Vm  Best. — "  The  fact  Ing  his  failure  to  comply  with  a  stipu- 
that  an  answer  is  received  to  a  letter,  lation  by  presenting  a  claim  therefor 
may  raise  such  presumption  ( i  Greenl.  within  60  days,  the  disclosure  having 
Bv.  (14th  ed.),  $  578).  But  in  the  case  been  fraudulently  concealed  until  alter 
of  a  telegraphic  communication,  the  the  expiration  of  such  time,  and  then 
ground  of  belief  amounts  merely  to  discovered  br  accident.  Gulf,  etc.,  R. 
this:  that  the  operator  at  one  end  of  Co.  v. Todd  (Tex.  1S91),  19  5.  W.  Rep. 
the  line  has  Informed  the  operator  at  ^i.  In  such  a  case  the  jury  ib  to 
the  other  end,  of  the  presence  of  the  judge  as  to  what  is  a  reasonable  time 
sender  of  the  answer.  This  Is  mere  within  which  presentation  must  be 
hearsay."  Howley  i'.  Whipple,  48  N.  made.  Thorp  v.  Western  Union  Tel. 
H.  487.  Co„  84  Iowa  190. 

8.  Elwood   V.   Western    Union  Tel.  8.  £«/.  Brown,  73  Mo.  91;  37  Am. 

Co.,  45N.  Y.  5^;  6  Am.   Rep.    140;  Rep.  436.     In  this  case  the  court.br 

Gray  on  Telegraphs,  4  135,  note.  Henry,  J.,   said:    "There   is  no  sucn 

4.  fltUntea  ratbUaing  DKolotnr*  of  analogy  between  the  transmission  of 
Taleeruni  br  Oompuiy.  —  Thus  the  communications  by  mail,  and  their 
Code  of  Tennessee.  H  1541-a,  provides  transmission  by  telegraph,  as  would 
that  all  messages,  including  those  re-  justify  the  application  to  the  latter  of 
ceived  from  other  companies,  "  shall  the  principles  which  obtain  with  re- 
l>e  kept  strictly  confidential,"  and  that  specttothe  former;  and  certainly  penal 
any  officer  or  agent  of  the  company  statutes  in  relation  to  the  one,  cannot 
who  willfully  violates  this  provision  is  by  the  courts  be  declared  applicable  to 
"guiltr  of  a  misdemeanor,  and  he  and  the  other."  Wharton  on  Ev.  (3d  ed.), 
the  telegraph  companr  or  proprietor  S  595. 
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the  rule  that  under  such  statutes  telegrams  are  not  privileged, 

and  their  production  into  court  may  be  compelled  under  a  sub- 
pcena  duces  tecum  or  other  appropriate  process,  even  at  the 
instance  of  one  not  a  party  to  the  communication.*  The  author- 
ities which  favor  a  different  rule  do  so  on  the  ground  that  tele- 
graphic correspondence  is  analogous  to  that  conducted  by  mail, 

Mr,  Coolej  inefsts,  however,  that  and  that  in  a  businesB  sense  men  are 
such  statutes  are  not  restricted  in  their  compelled  to  communicate  by  tele- 
force  to  the  imposition  of  penalties  for  graph,  are  for  the  consideration  of  the 
disolwdience,  but  thej  announce  and  legislative  branch  of  the  government 
establish  a  principle  of  public  policy  indetermining theproprietyofplacing 
which  is  violated  as  distinctly  when  a  telegraphic  communications  on  the 
telegram  is  brought  into  court  for  same  footing  wiih  correspondence  by 
public  exposure  as  when  it  is  privately  mail,  or  declaring  them  privileged; 
■hown  to  persons  having  no  right  to  but  the  annunciation  of  such  a  doc- 
see  it.     i8  Am.  L.  Reg.  72.  trine  by  the  court  would  beanassump- 

1,  Ara  Kot  Privileged  From  Rooeu  of  tion  of  power   which   belongs  to   the 

Court*.— State   v.    Litchfield,    58   Me.  legislative  department.     Ex  p.  Brown, 

169;  Ex  f.  Brown,  7  Mo.  App.  4S4;  73  71  Mo.  91;  37  Am.  Rep.  426." 

Mo.  83;  37  Am,   Rep,  426;  Woods  u.  In  Henislerp,  Friedman,  i  Pars.  Sel. 

Miller,  55  Iowa  168;  39  Am.  Rep.  170  Cas.  (Pa.)  374,  it  is  said   in   ordering 

(production  ordered  by  one  of  parties  the   production  of  a  telegram  ;  "  The 

to   the  message);    Com.  v.  Jeffries,  7  telegraph  maj;  be  used  with  the  most 

Allen  (Mass.)  548;  S3   Am.  Dec.  713;  absolute  security  for  purposes  destruc 

Henisler  W.Friedman,  a  Part,  Sel. Cas.  live   to   the   well-being   of    society,  a 

(Fa.)  174  ;  National  Bank  v.  National  state  of  things  rendering  its  usefulness 

Bank,  7  W.  Va.  546.  at  least  questionable.  The  correspond- 

/■  re  Wadell,  8  Jur,  N.  S.  181 ;  /■  ence  of  the  traitor,  the  murderer,  the 
re  Ince,  30  L.  T.  N.  S.,  431;  Wharton  robber  and  the  swindler,  by  means  of 
on  Ev.  (3d  ed.),  I,  595;  Gray  on  Tele-  which  their  crimes  and  frauds  could 
graphs,  $  117  el  stq.i  20  Abb,  L.  J.  108  be  the  more  readily  accomplished  and 
{article  by  Groavenor  Lowrey) ;  5  theirdetectionand  punishmentavoided. 
Smith  L.  Rev.  N.  S.  473  (article  by  would  become  things  so  sacred  that 
Henry  Hitchcock) ;  Thompson  on  they  could  never  t>e  accessible  to  pub- 
Electricitr,  %  49].  See  also  Lee  v.  lie  justice,  however  deep  might  be  the 
Blrrel,  3  Camp.  337 ;  Amey  v.  Long,  g  public  interest  involved  in  their  pro- 
East  484.  duction."     Mr.   Cooiey,  in   answer    to 

In  State  v.  Litchfield,  58  Me,  269,  the  this,    suggests    that    the  same    corre- 

court  said  :  "  Nor  can  telegraphic  com-  spondence  of  the  traitor  and  murderer 

munlcations  be  deemed  any  more  con-  are  already  made  so  "sacred"  by  the 

fidential  than   any  other  communica-  laws  of  the  United  S/atejthat  they  are 

tions.    They  are  not  to  be  protected  to  not   accessible;   that   "the   same   law 

aid  the  robber  or  assassin  in  the  con-  that   protects    the   correspondence  of 

summation  of  their  felonies,  or  to  facil-  offenders   against   the    laws,   protects 

itate  their  escape  after  the  crime  has  that   between  the   husband  and  wife, 

been  committed.     .    .     .     Telegraph-  the  parent   and  child,   the   lover  and 

jc  companies  cannot  rightfully  claim  his    mistress,   the    principal    and    his 

that  the  messages  of  rogues  and  crim-  agent,  the   partner  and  his   associate, 

inals,  which   they   may  innocently  or  the    official    and   his   constituent;    in 

ignorantly  transmit,  should  bewlthheld  short,  the  correspondence  in  every  re- 

whenever  the  cause  of  justice  renders  lation   of  life.     To  protect  the  corre- 

their  production  necessary."    Compare  spondence  of  the   criminal  is  not  the 

18  Am.  L.  Reg.  72.  purpose  of  the  post  office  laws;  it  is 

"  The  facts  that  railroad  train  orders  protected    incidentally   in    protecting 

are  generally   communicated  by  tele-  the    general    correspondence    of    the 

graph,   that    a    vast  amount   of  trade  countryandbecausenopossiblemethod 

and  traHic  Is  transacted   through  this  could  be   devised  of   discovering  that 

medium,  that  it  has  become  of  almost  which  is  meretricious  without  disclot- 

cqna I  importance  in  the  commerce  of  ing  the  infinitely  larger  quantity  which 

tnla  country  with  the  postal  system,  is  innocent,"    iS  Am.  L.  Reg.  71. 
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and  that  the  policy  of  the  law  which  protects  letters  from  the 
process  of  the  courts  should  extend  to  telegrams.* 

Under  the  constitutional  provisions  for  the  protection  of  pri- 
vate papers  from  unreasonable  searches  and  seizures,  thcsubpcena 
or  other  process  for  the  production  of  the  telegrams  must  specify 
with  exactness  the  particular  dispatches  to  be  produced  ;  a  gen- 
eral description,  as  for  example,  all  the  dispatches  which  passed 
between  certain  parties  during  a  time  specified,  is  too  indefinite.* 


1,  Coolej'a  Conet.  Uin.  (5th  ed,), 
p.  37»- 

In  iS  Am.  L.  Reg.  65  ti  nq.,  Mr. 
Cooley  discusaei  the  subject  and  ably 
contends  for  s  rule  opposed  to  that  o{ 
the  text.  He  announcea,  in  conclusion, 
that  the  doctrine  that  telegraph  au- 
thorities may  be  required  bj  legal  pro- 
cess to  produce  private  messages  upon 
the  application  of  third  persons,  Is  ob- 
jected to  on  the  following  grounds : 

"  I.  That  it  defeats  the  policy  of  the 
law,  which  Invites  free  communication, 
and  to  the  extent  that  It  may  discour- 
age correspondence,  it  operates  as  a 
restraint  upon  Industry  and  enterprise, 
and,  what  is  of  equal  importance,  upon 
intimate  eocial  and  family  correspond- 

"  3.  It  violates  the  confidence  which 
the  law  undertakes  to  render  secure, 
■nd  makes  tlw  promise  of  the  law  a  de- 

"3.  It  »eek»  to  reach  a  species  of  evi- 
dence which,  from  the  very  course  of 
the  business,  parties  are  interested  to 
render  blind  and  misleading,  and  which, 
therefore,  must  often  present  us  with 
error  in  the  guise  of  truth,  under  cir- 
cumstances which  preclude  a  discovery 
of  the  deception. 

"4.  It  renders  one  of  the  most  im- 
portant conveniences  of  modern  life 
susceptible  at  any  moment  of  being 
used  as  an  instrument  of  inSntte  mis- 
cbiefs  In  the  community." 

In  England,  in  a  contested  election 
case,  the  court  held  that  telegrams 
were  not  subject  to  a  subpcena  from  the 
court.  This  case  is  explainable,  how- 
ever, on  the  ground  that  in  England 
the  telegraph  service,  like  that  of  the 
mails,  is  under  governmental  control. 
See  Wharton   on   Ev.  (3d  ed.),  ^  595, 

3.  BnffldeiLcy  of  DeHTlpUon  In.  811b- 

IKMia  Dnoas  TMnm. — In  Ex  f.  Brown, 

7J  Mo.  83;  37  Am.  Rep.  426,  reversing  7 
Mo.  App.  484,  the  aubpcena  ducea  lecum, 
commanding  the  production  of  certain 
telegrams  before  the  grand  jury,  de- 


scribed them  as  follows :  "  Dispatches 
between  Dr.  J.  C.  N.  and  A,  B.  W., 
and  W.  L.  and  J.  C.  N.,  and  W.  L.  and 
Dr.  N.,  between  W.  McC.  and  A.  B. 
W.,  between  W.  McC.  and  J.  C.  N, 
between  the  latter  and  1.  S.P^  between 
A.  B.  W.  and  J.  S.  P.,  between  the  lat- 
and  W.  L.  and  between  G.  W.  A. 


and  A.  I 


W.,s« 


within  fifteen  r 
the  lower  coun 
description  wai 
Lewis,  I,, 
which  was 


received  by  c 
all  of  said  parties 
mths  last  past."  In 
it  was  held  that  the 
sufficiently  definite, 
uisBcnting  in  an  opinion 
adopted  as  the  correct  view 
□y  cne  supreme  court.  This  court  con- 
sidered that  to  allow  the  seizure  and 
search  of  private  papers  under  such  a 
subpcena  would  be  unwarrantable  and 
a  gross  violation  of  the  constitutional 
provisions  against  the  Invasion  of  pri- 
vate property,  and  said :  "A  compli- 
ance with  the  order  might  have  re- 
sulted in  the  production  of  confidential 
communications  between  husband  and 
wife,  client  and  attorney,  confessor  and 
penitent,  parent  and  child.  Matters 
which  it  deeply  concerned  the  parties 
to  keep  secret  from  the  world,  and  of 
no  importance  or  value  as  evidence  in 
any  cause,  might  thus  be  disclosed,  to 
the  annoyance  and  shame  of  the  only 
persons  interested.  Nor  is  it  any  an- 
swer to  this  that  the  obligation  of  se- 
crecy imposed  by  law  on  grand  juries 
would  prevent  such  exposure."  It  is 
also  said, "  To  permit  an  Indiscriminate 
search  among  all  the  papers  in  one's 
possession,  for  no  particular  paper,  but 
for  some  paper  which  may  throw  some 
light  on  some  issue  involved  in  the  trial 
of  some  cause  pending,  would  lead  to 
consequences  that  can  be  contemplated 
only  with  horror,  and  such  a  process  U 
not  to  be  tolerated  among  a  free  peo- 
ple." See  also  5  South.  L.  Rev.  (N.  S.) 
473 (article  by  Henry  Hitchcock, Esq.); 
Shaftesbury  v.  Arrowsmith,  4  Ves,  66; 
Thompson  on  Electricity,  ^  495;  Grajr 
on  Telegraphs,  ^  112-4;  *  Foiibl.  Eq., 
bk.  6,  ch.  8, 4  I  ;  Cooley's  Const.  Lim. 
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znL  TiLEFHOno  OoionnnoATion  ab  Etidbsoi. — Conversations 
conducted  through  the  medium  of  a  telephone  do  not  differ  in 
their  essential  characteristics  from  any  other  verbal  communica- 
tions ;  their  admissibility  and  effect  as  evidence  are  therefore  gov- 
erned by  the  same  legal  principles  which  apply  in  case  of  ordinary 
oral  declarations.  The  instrument  merely  enables  the  parties 
to  cany  on  their  conversation  at  a  greater  distance  than  under 
ordinary  circumstances.*  There  may  be  cases,  however,  in  which 
the  fact  that  the  voice  is  not  recognizable  and  that  neither  party 
can  be  absolutely  sure  of  the  identity  of  the  person  conversing 
with  him,  may  necessitate  the  application  of  exceptional  rules.* 

{5th   ed.),  p.  373.     See  bIbo  U.   S.   v.  at  contract  it  was  held  that  the  con- 
Hunter,  Tj  Fed,  Rep.  713.  versation  was   admissible  in  evidence 

The  rule  for  gpeciflcatlon  and   de-  and  that  the  defendant  might  state  the 

■criptlon  in  subpoenas  for  such  cases  is  contents   of   plaintiff's   answer   as  re- 

thus  laid  down   by  Dillon,  J.,  In  U.  S.  peated  to  him  by  the  operator  at  F. 

I'.  Babcock,  3  Dill.  (U.S.)  570:  -'The  See   also   Sullivan   u.   Kuykendall,  8j 

papers   are   required   to   be   stated  or  Kj.  itSj^sd  Am.  Rep.  9oi;Globe  Print- 

apeciBed  only  with  that  degree  ot  cer-  ing  Co.  tj.  Stabl.  J3  Mo.  App.  458. 
tainty  which  is  practicable,  consider-         In  an   action   against   a  carrier  for 

ing  all  the  circumstances  of  the  case,  goods  received,  a  witness  testified  over 

so  that  the   witness   may   be  able   to  objection  that  he  demanded  the  goods 

know  what  is  wanted  of  him,  and  to  of  the  defendant's  agent  through  the 

have  the  papers  on  the  trial,  so  that  telephone,  but  did  not  remember  the 

they  can  be  used  if  the  court  shall  then  name  of  the  person  of  whom  he  made 

determine    that    they   are    competent  the  demand.     It  was  held  that  the  ob- 

and  relevant  evidence."     The  conelu-  jection  was  properly  overruled,  as  the 

Bion  of  this  case  is  considered  incor-  witness's  failure  to  remember  the  name 

rectin  £;t/.  Brown,  72  Mo.  96:37  Am.  afTected   only  the  weight  of  the  evi- 

Rep.  416.    See  Gray   on   Telegraphs,  dence,  and  not  its  competency.     Mis- 

4  115.  Gouri  Pac.  R.  Co.  v.  Heidenheimer,  81 

In  Re  Smith,  L.  R^  7  Ir.  1B6,  a  sub-  Tex.  195. 
piEna  from  the  Irish  bankruptcy  court         "The   use   of   this   instrument   (the 

ordered   the   production    of    all   tele-  telephone]  facilitates  business  to  such 

grams  sent  by  the  bankrupt  after  a  cer-  an  extent  that  it  would  be  very  preju- 

tain  date.    The  secretary  of  the   post  dicial  to  the  interests  of  the  business 

office  was  required  by  the  court  to  pro-  community,  if  the  courts  were  to  hold 

duce  the  documents  described.  that  business  men  are  not  entitled  to 

1.  Wolfe  V.  Missouri  Pac.  R.  Co.,  97  act  upon  the  faith  of  being  able  to  give 

Mo.  473 ;  10  Am.  St.  Rep,  331 ;  People  In  evidence  replies  which  they  received 

*.  Ward,  3   N.    Y.   Grim.    Rep.  483;  to  communications   made  by  them  to 

Banning  v.   Banning,  So  Cal.  271;  13  persons  at  their  usual  places  of  busineas 

Am.  St.   Rep.   156;    (acknowledgment  in  this  way."     Globe  Printing  Co.  v. 

of  deed  by  means  of  telephone  held  Stahl,  33  Mo.  App.  451 ;  Thompson  on 

good);    Thompson   on    Electricity,   ^  Electricity,  4  125. 
12: ;  24  Wkly.  Law  Bull.  246.  3.  KeaoKnlsiiig7aleaof8iwak«.— The 

In  Oskamp  v.  Gadsden,  35  Neb.  7,  fact  that  the  witness,  testifying  as  to  a 
defendant  at  the  public  telephone  sta-  conversation  between  himaelf  and  an- 
tion  at  S.  asked  the  operator  to  call  up  other,  did  not  recogniae  the  speaker's 
plaintiff  at  his  place  of  business  in  O.  voice,  does  not  affect  the  admissibility 
Plaintiff  answered  the  call,  but  owing  of  the  evidence,  but  only  its  weight. 
to  peculiar  atmospheric  conditions  Wolfe  v.  Missouri  Pac.  R.  Co.,  97  Mo.  , 
then  prevailing  they  were  unable  to  473;  10  Am.  St.  Rep.  331;  Globe  Print- 
communicate  directly  with  each  other,  in^  Co.  t.  Stahl,  23  Mo.  App.  451.  See 
The  operator  at  F.,  an  intermediate  this  latter  case  discussed  and  quoted 
atatlon.  offered  to  and  did  transmit  to  from  in  Thompson  on  Electricity,  }{ 
plaintiff,  defendant's  message  offering  124-125. 

to  sell  him  goods,  and  repealed  plain-         In  a  criminal  case,  where  a  witness 

tiff's  reply.    In  an  action  for  a  breach  testifies  that  he  called  up  a  particular 
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A  notice  by  telephone  is  verbal  and  is,  therefore,  insufficient 
under  a  statute  requiring  all  notices  to  be  in  writing,^ 

XIV.  COVTRUiTS  BT  TSLEeaAfE— 1.  In  Ofioeral.— Communication 
by  telegraph  does  not  differ  essentially  from  correspondence  through 
the  mails,  and  contracts  may  be  made  by  it  as  well  as  by  letter.* 
The  written  message  given  for  transmission  is  a  sufficient  writing 
to  constitute  a  memorandum  within  the  meaning  of  the  Statute 
of  Frauds,^  and  it  seems  that   the  same  is  true  of  a  message  dic- 


person  over  the  telephone,  and  recog-  postal    card   coming   from     the  same 

nized  hi9   voice,  he  ma/  g^ve  In  evl-  person  and  containing  the  same  intelli- 

dence  the  communication  which   the  gence.     For  instance,  such  a   message 

latter  made  to  him.     People  v.  Ward,  ma^  satisfy  the  Statute  of  Frauds  or 

3  N.  Y.  Crim.  Rep.  483.  may  be  a  libel."     Gray  on  Telegraphic 

In   Sullivan  v.   Kuykendall,  83  Ky.  Communication,^  ioi,fiViflf  Coupland 

483;  56  Am.  Rep.  901,  it  appeared  that  v.  Arrowamith,   18   L.   T.   N.  S.,  755; 

appellee,   K.,  being   unaccustomed  to  Beach  v.  Raritan,  etc.,  R.  Co.,  37  N. 

the   telephone,   aaked  the  operator  at  Y.  457 ;  Williamson  ti.  Freer,  L.  R^  9 

M.    to     converse    with    appellant    S.  C.  P.  393. 

through  the  telephone  for  him.     The         A  telegram  from  an  emplc^ertoone 

operator   consented   and  conducted   a  whom  he  has  employed  to  render  cer- 

conversation   with  S.  repeating  to  K.  tain  services,  that  he  will  leave  at  a 

what  S.  had  to  say,  and  replying  as  K.  certain  time  direct  for  the  mine,  isad- 

dlctated.     It  was  held   that  the  oper-  misaible  against  the  former's  estate  ai 

atormust  be  regarded  as  K.'s  agent,  and  evidence  of  the  employment.     Meinert 
that  It  was  competent  to  prove  by  him  "  > ,  .     ^ 

the  messages  sent  by  S 


1.  /«  re  Shier's Estate  [S.  Car.  1802), 
14  S.  E.  Rep.  931 ;  South  Carolina 
Code  Civ.  Proc,  ^  408. 

S.  OontrftctHarBelbiAebTTelegimpii. 
— Duble  V.  Batts,38Teit.3i2  ;  Calhoun 


j;ram  sent  by  C.toR.Mying: 
"  You  can  lease  Glen  Allen  for  ten 
thousand  dollars,"  with  a  response  aC' 
ceptlng    the    proposition    by   «ayln|: 


will  take  Glen  Allen," 
Ih  a  previous  letter  pro- 
e  the  premises,  shows  a 
tition  accepted  by  one  o( 
the  parties,  and  constitutes  a  contract. 
Dec,  ji I  ;  iJurkeeii.  Vermont  Cent.  R.  Calhoun  w.  Atchison,  4  Bush  (Ky.) 
Co,,   19  Vt.  137;  Utley  i>.  Donaldson,     361;  96  Am,  Dec.  299. 

"  "  "'  *■"■  S.  A*  to  Statute  ol  Franda. — Smith  i'. 

Easton,  54  Md.  146;  39  Am.  Rep.  355; 
Watson  r.  Baker,  71  Tei.  739;  Little 
V,  Dougherty,  11  Colo.  103;  Ex  f. 
Brown,  7  Mo.  App.  487;  McBtaln  f. 
Cross,  aj  L.  T.  N.  S.  804;  Godwin  r. 
Francis,  L.  R.,  5  C.  P.  ags ;  Gray  on 
Telegraphs,  {  138  el  seq.  B.  having 
contracted  with  C.,  defendant's  brother, 
for  the  sale  of  hay,  brought  an  action 
against  defendant  for  not  accepting. 
At  the  trial,  tlie  judge  admitted  letleit 
---'     ■legrams   signed   by  C,   as  e  ' 


Utley  V. 
4  U.  S.  J9;  Wells  v.  Milwaukee,  1 
R.  Co.,  30  Wis.  605;  Franklin  Bank  11. 
Lynch,  53  Md.  170;  36  Am.  Rep.  375; 
Robinson  Machine  Works  v.  Chandler, 
56  Ind.  575;  Beach  v.  Raritan,  etc..  R. 
Co.,j7  N.  Y.  457;  Taylor  v.  The  Rob- 
ert  Campbell,  30  Mo.  154;  Godwin  v. 
Francis,  L.  R.,  t  C.  P.  395;  3  Minor's 
Insts.,  p.  137 ;  t  Wharton  on  Contracts, 
^  ^^.  See  also  Oskamp  v.  Gadsden, 
3;  Neb.  7;  Sullivan  v.  Kuykendall,  8z 
Ky.  483;    56    Am.    Rep.   901,    admit- 

ting  conversation  by  telephone  made  _,  „  ,        . 

through  an  intermediate  station,  as  dence  against  defendant,  and  the  jury 
evidence  of  a  contract;  Wilson  v.  lound  for  the  plaintiff.  Held,  that 
Minneapolis,  etc.,  R.  Co.,  31  Minn.  481;  there  was  sufficient  evidence  of  the  an- 
infra,  this  title,  Telefkomc  Cemmuni-  thority,  and  that  the  two  telegrams,  of 
cations  as  Evidence.  which  one   was  signed   in  C.'s  name, 

"A  message,  so  far  as  the  responsihil-  and  in  the  other  the  name  of  the  dC' 
ity  of  its  sender  is  concerned,  may  be  fendant  was  not  mentioned  as  buyer, 
deemed  equivalent  to  a  letter,  or,  together  constituted  a  sufficient  mem- 
rattaer,  since  It  is  open  to  the  inspec-  orandum  of  tbe  contract  to  satisfv  the 
tion  of  tbe  telegraph  company,  to  a    Statute  of  Frauds,  on  tbe  groniKf  that 

sse 


>y  Google 


contnoti  by     TELEGRAPHS  AND  TELEPHONES.       t.Kw»iJi. 

tated  by  the  sender  and   written  out  by  the  operator   at   the 
receiving  station.* 

Contracts  made  by  telegraph  are  governed  by  the  same  rules 
applying  in  the  cas^of  contracts  by  letter,  the  details  of  which 
have  been  examined  in  a  previous  article.*  The  contract  in  the 
latter  case  becomes  complete  when  the  party  to  whom  the  offer 
was  made  deposits  his  acceptance  of  the  offer  in  the  mail ;  the 
post  office  is  made  the  agent  of  the  party  making  the  offer,  to 
communicate  the  offer  to  the  offeree  and  to  receive  his  accept- 
ance.*    A  revocation  of  the  offer  can  have  no  effect  unless  com- 

the  defendant  might  be  treated  as  the  delivered  to  the  sendee  and  It  has  all 

andUcioaed   principal   of  C.,  who  ap-  the  binding  effect  of  the  one  actual!/ 

peared  on  the  telegrams  to  be  liable  as  signed  bj  the  sender,  the  party  to  be 

■     ■     ■      McBlain  I.  Cross,  as  L.T.  charged.     See    infra,  Xhis    title,   Tel- 


N.  S.  804! 


A  tele^^ram  sent  in  pursuanc  ^                           _ 

previous  correspondence  by  letter,  may  1891),  ja  N.  W.  Rep.  909 ;  Saveland  v 

constitute  "an  unconditional  promise  in  Green,  40   Wis.  431 ;  Henkel   v.  Pape, 

writing  to   accept   a   bill   before   it  is  L.  R.,  6  Exch.  7. 

drawn,"  and   amount  to  an  actual  ac-  1.  See  Letter,  vol.  13,  pp.  133-136; 

ceptance  under  the  statute,  so  as  to  pre-  Letters,  vol.  13,  pp.  354--ZC6;  Gray  on 

elude  the  necessity  of  presentment  for  Telegraphs,  ^  103 ;  3  Minor^  Insts.  137. 

acceptance   or   payment.     Whilden  v.  S.  Trevor  v.  Wood,  36  N.  Y.  307  ;  93 

Merchants',  etc.,  Nat.  Bank,  64  Ala.  i ;  Am.  Dec.  511 ;  Minnesota  Oil  Co.  v. 

38  Am.  Rep.  i.  CotlicT  Lead  Co.,  4  Dill.  (U.  S.)  431 ; 

Telegrams,      however,     which     are  True  v.  International  Tel.  Co,  60  Me. 

signed  by  a  person  and  relate  to  aeon-  9;   11   Am.  Rep.   156;   Tayloe  i-.  Mer- 

tract,  butdo  not  state  its  terms  or  con-  chants'  F.  Ins.  Co.,  9  How.  (U.S.)  390; 

ditions.are  not  sufficient  to  take  the  Bakers.  Holl,^6  Wis. loo(message  sent 

contract  out  o(  the  Statute  o(  Frauds,  by   offeree   misinterpreted   as  a  coun- 

a  Rice  on  Ev., p.  1020;  Hazard  f.  Day,  ter -oiler,   instead    of   an    acceptance); 

14  Allen    (Mass.)   487;   91   Am.   Dec.  McCulloch  i'.  Eagle  Ins.  Co.,  i   Pick. 

790;  Allen  Tel.  Cas.  319.  (Mass.)  17S;  Colbv.  Force,  38  III.  App. 

A    defeclive    memorandum   of   sale  355;  Hamilton  v.  Lycoming  Mut.  Ins. 

cannot   be  helped  out  by  a  telegram  Co.,  j  Pa.  St.  339;  Wheat  v.  Cross,  31 

from  one  of  the  parties  with  which  the  Md.  99;    1    Am.  Rep.   38;   Duncan  v. 

other  is  in  no  wise  connected.    J.  K.  Topham,  8  C.  B.  335;  65  E,  C.  L,  335; 

Armsby  Co.  v.  Eckerly,  43  Mo.  App.  Adam   v.  Lindsell,  1    B.  &  Aid.  681 ; 

399.  Household  Ft  etc.,  Ins.  Co.  v.  Grant, 

So  also  telegrams  between   a  sheriff  4  Eich.  Div,  316;  Dunlop  v.  Higgins,  i 

and  a  third  person  are  inadmissible  to  H.  L.  Cas.  381;  3  Minor's  Insts.  p.  127; 

show  an  agreement  between  a  sheriff  Letters,   vol.    13,   p.   255.     See    also 

and  a  county  in  relation  to  their  sub-  Squire  v.  Western  Union   Tel.  Co.,  98 

jeet-matter.  Yavapai  County  v.  CVNeil  Mass.  132;  93  Am.  Dec.  157;  Stevenson 

(Arizona,  1892),   29  Pac.  Rep.  430.  i'.  McLean,  i;  0^3.  Div.  346;  Gray  on 

Telegrams   concerning    the  sale    of  Telegraphs,^  112. 

property  are  not  a  sufficient  memorBn-  This   rule    applies,  of  course,  only 

dum  under  the  statute,  where  it  la  im-  where    the    acceptance    is    forwarded 

possible  to  tell  from  them  exactly  what  within  a  reasonable  time.     Maclay  v. 

property  is  intended  to  be  Included,  Harvey,  90  111.  525;  32  Am.  Rep.  35; 

and   the   parties   disagree  as  to   what  Sales,  vol.  11,  p.  444. 

property    Is    meant.    Breckinridge  v.  The  rule  of  the  MattachHsettt  courts 

Crocker,  78  Cal.  529.  is  contrary  to  that  generally  adopted, 

1.  In  the  greater  number  of  cases,  and  is  recognized  by  that  court  as  being 
the  telegraph  company  is  the  agent  of  opposed  by  the  weight  of  authority.  It 
the  sender,  and  he  is  therefore  bound  is  there  held  that  where  a  party  makes 
by  the  message  it  delivers,  whether  an  offer  by  mail,  and  afterwards  re- 
correct  or  not.  In  such  cases  it  is  ap-  vokes  it,  the  letter  of  revocation  takes 
parent  that  the  real   telegram   is  that  effect  as  a  revocation  at  the  time  it  is 
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municated  to  the  offeree  before  his  acceptance,*  The  same  rules 
apply  where  the  telegraph,  instead  of  the  postal  servtce^  is  made 
the  means  of  communication.*  The  fact  tjjat  the  message,  un- 
like the  letter,  is  liable  to  become  materially  changed  in  the 
process  of  transmission  by  negligence  on  the  part  of  the  opera- 
tors of  the  telegraph,  introduces  no  element  of  difference;  the 
message  as  handed  to  the  addressee  is  the  real  message  and  any 
damage  sustained  by  either  party  is  to  be  redressed  by  an  action 
against  the  negligent  company.*  Nor  does  the  fact  that  the  tele- 
graph, unlike  the  post  office,  is  a  private  institution,  owned  and 
operated  by  private  individuals,  create  any  distinction  between 
the  efTect  of  correspondence  conducted  through  them.* 

It  will  be  observed  that  in  the  case  of  contracts  by  telegraph 
the  telegraph  company  is  the  agent  of  the  party  who  proposes  it 
as  a  means  of  communication  ;  this  is  usually,  though  not  always, 


deposited  in  the  mall,  «nd  not  st  the 
time  it  was  received  bj  the  addressee. 
So  that  where  an  offer  U  made  on  Mon- 
day, b}'  letter,  and  revoked  by  another 
mall  on  Tuesday,  and  the  acceptance  is 
mailed  on  Wednesday  {before  receipt 
of  revoking  letter),  there  is  no  contract. 
McCuUoch  V.  Eagle  Ins.  Co.,  i  Pick. 
(Masa.)  278;  Lewis  V.  Browning,  130 
Mass.  173.  In  this  latter  case,  an  offer 
was  made  by  letter,  in  which  ttie  offerer 
requested  an  answer  by  telegraph, 
"yes"  or  "  no,"  and  stated  that  unless 
he  received  the  answer  by  h  certain  day 
he  would  conclude  "  no."  It  was  held 
that  the  offer  was  made  dependent  upon 
the  actual  receipt  and  not  the  mere 
•ending  of  the  telegram.  In  Langdell 
on  Contracts,  f^  6,  II,  15,  it  Is  con- 
tended that  a  contract  bj  mail  Is  not 
made  until  the  offerer  reads  the  letter 
of  acceptance.  See  Gray  on  Tele- 
graphs, p.  197,  note. 

A  necessary  result  of  the  rule  of  the 
text  is  the  principle  that  the  contract 
takes  place  where  the  acceptance  is 
deposited  in  the  mail ;  its  formation  is 
complete  at  that  time  and  place,  with- 
out regard  to  the  place  of  performance. 
Sales,  vol.  11,  p.  444;  Perry  ti.  Mt. 
Hope  Iron  Co.,  15  R.  I-  380;  j  Am.  St. 


Rep.ooi. 
1.  Tayl 
9  How.  (U.  S.)  390.    The  doc 


fayloe  v.  Merchants'  F.  Ins.  Co., 


posed  in  this  case  is  strongly  objected 
to  in  3  Minor's  Insts.  137.  See  also 
Benj.  on  Sales,  5  50;  Lewi 


schargeoE  all  his  Indebt- 


edness, with  the  agreement  that  the 
creditor's  acceptance  or  rejection 
should  be  telegraphed  to  him.  It  was 
held  that  an  acceptance  so  telegraphed 
completed  the  contract  and  became 
binding  upon  the  debtor,  notwithstand- 
ing the  fact  that  a  few  minutes  after  it 
was  delivered  to  the  telegraph  com- 
pany for  transmission,  and  before  it 
reached  him,  the  debtor  telegraphed  to 
the  creditor  his  revocation  of  the  offer. 
Cobb  I'.  Force,  38  111.  App.  aij^. 

3.  Saveland  ti.  Green.  40  Wig.  431 ; 
Trevor  v.  Wood,  36  N.  Y.  307  ;  93  Am. 
Dec.  SI  I ;  Minnesota  OH  Co.  v.  Collier 
Lead  Co.,  4  Dill.  (U.  S.)  431;  Steven- 
son TI.  Mclean,  s  Qi  B.  Div.  346. 

S.  Western  Union  Tel.  Co,  v.  Shot- 
ter,  71  Ga.  760;  Ayer  r.  Western  Un- 
ion Tel.  Co.,  79  Me.  493;  31  Am.  AEog. 
Corp.  Cas.  145;  i  Am.  St.  Rep.  3^3; 
Magie  V.  Herman  (Minn.  189a),  si^N. 
W.  Rep.  909;  Saveland  i:  Green,  40 
Wis.  431 ;  Thompson  on  Electricity,  $ 
484;  infra,  this  title,  Telegrafk  Com- 
fany  Ordinarily  Agent  of  Sender. 

\.  "This distinction  is  immaterial. it 
seems,uponthequestion  whether  either 
a  telegraph  company  or  the  post  office 
is  the  agent  of  a  private  individual  to 
complete  a  contract  in  his  behalf.  A 
telegraph  company  is  employed  to 
communicate  a  certain  message.  It 
neither  undertakes,  nor  is  authorized  10 
go  further,  and  effect  as  an  agent,  the 
purposes  for  which  the  communication 
of  that  message  is  desired  by  the  em- 
ployer. It  is  simply  a  forwarder  of 
messages."  Gray  on  Telegraphs,  4  113, 
citing  Dickson  v.  Renter's  Tel.  Co.,  1 
C.  P.  Div.  61;  19  Moak's  Rep.  313; 
aff'd  3  C.  P.  Div.  1 ;  30  Moak's  Rep.  i. 
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the  sender  of  the  first  dispatch  in  the  transaction.  Such  party, 
by  sending  a  telegram,  impliedly  invites  a  continuance  of  the 
correspondence  by  the  same  means.  He  is,  therefore,  bound  by 
the  terms  of  the  messages  as  delivered  to  the  addressee  and  as 
delivered  by  the  addressee  to  the  company  for  transmission  to 
himself;  he  assumes  responsibility  for  errors  both  ways.*  A 
party  by  acceding  to  the  proposition  made  by  another  to  corre- 
spond by  telegraph  does  not  thereby  impliedly  warrant  that  his 
communication  will  be  received  as  sent  or  received  at  all.* 

The  ordinary  rules  of  law,  as  to  the  character  of  the  offer  and 
the  acceptance,  prevail  where  the  contract  is  by  telegraph ;  and  a 
party  cannot  claim  that  the  negligence  of  the  company  prevented 
the  consummation  of  an  important  contract,  and  recover  damages 
accordingly,  when  the  communication  would  not  have  completed 
the  contract  if  it  had  been  delivered.^ 

1.  TelecTOiPti  Oomvany  Ute  Asant  of  Co.,  67  Miss.  386,  It  appeared  that 
Party  FropoilnB  It  u  the  Heani  or  Com-  plaintiff's  agent  wrote  to  dim,  stating; 
mnnlcsUon. — In  the  case  of  Trevor  v.  that  he  had  "hit  on"  a  desirable  piece 
Wood,  36  N.  Y.  307 ;  93  Am.  Dec.  511,  of  property  which  could  be  bought  on 
reversing  ^i  Barb.  (N.  Y.)  255,  the  certain  terms,  and  advlEing  him  to  re- 
parliei  mutually  agreed  to  correepond  spond  by  wire  if  a  purchase  wae  de- 
by  telegraph  on  January  30th,  i860.  T.  sired.  Plaintiff  replied  instructing  the 
telegraphed  to  W.  to  know  at  what  agent  to  close  the  contract,  but  the 
price  he  would  sell  a  given  number  of  message  was  not  delivered  for  several 
Mexican  dollars.  On  the  31st  W.  an-  days  and  the  opportunity  to  make  the 
iwered,  "Will  deliver  fifty  thousand"  purchase  was  lost.  It  was  held  that 
at  a  price  named.  On  the  same  day,  the  correspondence  did  not  constitute 
T.  replied,  "  Your  offer  accepted,"  and  a  contract,  there  having  been  no  die- 
again  to  the  same  effect  on  February  tinct  offer.  So  in  the  case  of  Ford  v. 
ist  In  consequence  of  a  derangement  Gebhardt,  114  Mo.  398,  A  made  B  an 
of  the  lines,  it  did  not  reach  W.  until  offer  to  purchase  his  land,  to  which  B 
February  4tb.  On  the  3d  of  Feb™-  repliedbj  telegraph,  "Will  accept  $900 
ary,  W.  telegraphed,  "  No  answer  to  if  not  sold  otherwise."  Soon  aCler- 
our  dispatch  of  the3ist.  Dollars  sold."  wards  B  sold  the  land  to  a  third  party 
It  was  held  that  the  correspondence  with  whom  he  had  been  negotiating 
showed  a  valid  acceptance  and  the  con-  before  he  sent  the  telegram.  It  was 
tract  was  binding  upon  W.  See  also  held  that  the  message  did  not  constl- 
Magie  V.  Herman  <Minn,  1893),  53  N.  tute  an  absolute  agreement  to  sell. 
W.  Rep.  909;  Wilton  v.  Minneapolis,  In  reply  to  a  proposition  by  letter  to 
etc.,  R.  Co.,  31  Minn.  4S3;  Durkee  v.  sell  from  three  to  five  thousand  bales 
Vermont  Cent,  R,  Co.,  29  Vt.  127.  In  of  cotton  on  stated  terms,  a  cablegram 
P^ram  v.  Western  Union  Tel,  Co.,  was  sent:  "We  offer  firm  for  1,000 
too  N.  Car.  18;  31  Am.  Si,  Eng.  Corp.  bales," etc.  In  response,  the  following 
C»%.  1,^0;  6  Am.  St.  Rep.  cfi-j,  a  broker  telegram  was  delivered  by  plaintiff  for 
sent  a  telegram  to  plaintiff  asking  in-  transmission  and  was  lost,  "Accept  the 
formation  as  to  certain  stocks,  con clud-  ofTer,  How  much  ?"  It  was  held  that 
ing:  "Answer."  Plaintiff  sent  a  tele-  the  trial  court  should  have  held  as  a 
gram  In  reply,  hut  it  was  Incorrectly  matter  of  law,  without  submitting  the 
transmitted.  The  court  held  in  sub-  question  to  the  jury,  that  had  tfae  con- 
stance,  that  the  telegraph  compuiny  was  tract  been  consummated  by  the  deliv- 
not  the  plaintiff's  agent.  ery  of  the  telegram,  it  would  only  have 
a.  Trevor  v.  Wood,  36  N.  Y,  307;  93  been  for  the  sale  of  1,000  bales,  and 
Am.  Dec.  513,  damages  should  have  been  allowed  ac- 
S.  As  to  the  ordinary  rules  of  law  In  cordingly.  Western  Union  Tel.  Co.  i'. 
such  cases,  see  Contracts,  vol.  3,  p.  Way,  83  Ala.  542.  See  also  Breckin- 
S^ael  scq.;  Salbs,  vol.  31,  p.  444,  ridge  ip.Croker, 78 Cal,  539 (correspond- 
In  Alexander  v.  Western  Union  Tel.  ence  held  not  to  constitute  a  contract). 
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2.  Telegraph  Company  Ordinarily  Agent  of  Sender. — Ordinarily,  in 
communication  by  telegraph,  the  telegraph  company  is  to  be 
regarded  as  the  agent  of  the  party  sending  the  dispatch.'  An 
exception  prevails,  however,  where  a  continued  correspondence  is 
conducted  by  telegraph;  in  such  case  the  company  acts  as  the 
agent  of  the  party  proposing  it  as  a  means  of  communication.* 
The  effect  of  this  rule  of  law  is  to  make  the  telegram  delivered  to 
the  addressee  original  evidence  of  the  communication,'  and  to 
make  the  sender  bound  by  the  terms  of  the  message  delivered  to 
the  addressee,  however  much  it  may  have  become  changed  in  the 
process  of  transmission.* 

1.  Oompuiy  Is  Bandtr'i  AcMit. — West-  sent  bj  the  telegraph  compan  j  a  mes- 
ern  Union  Tel.  Co.  v.  Shotter,  71  Ga.  Bsge  offering  to  sell  to  the  addressee 
7601  Wilson  I'.  Minneapolis,  etc.,  R.  "800  M  laths,  two  ten  net."  Themes- 
Co.,  31  Minn,  481;  Magie  v.  Herman  sage  a»  delivered  to  the  addressee  read 
(Minn.1893), ssN.W. Rep.gog;  Howley  "two  net."  the  word  "ten"  being 
u.  Whipple,  4S  N.  H.  487;  Dunning  Ti.  omitted.  The  addressee  replied  by  tel- 
Roberts,  35  Barb.  (N.  Y,)  463;  Rose  egraph  accepting  the  offec.  The  plain- 
ly. U.  S.  Tel.  Co.,  3  Abb.  Pr.  N.  S.  tiff  at  bis  Insistence  shipped  the  laths 
(N.  Y.  Super.  Ct.)  408;  New  York,  at  two  dollars  per  thousand  and  brought 
«tc.,  Print.  Tel.  Co.  v.  Dryburg,  35  an  action  against  the  telegraph  com- 
Pa.  St.  ag8 ;  78  Am.  Dec.  338 ;  Durkee  pany  to  recover  the  difference  in  the 
*.  Vermont  Cent  R.  Co.,  29  Vt.  127;  prices,  ten  cents  per  thousand.  It  was 
Sa vela nd  V.  Green,  40  Wis.  431;  An-  held  that  he  might  recover  such  dl(- 
heuser-Busch  Brewing  Assoc,  r^.  Hut-  ference  on  the  ground  that  the  com- 
macher,  117  III.  6^3,  aff'g  39  111.  App.  pany  acted  as  his  agent;  and  that  he 
315;  Squire  v.  WeBtern  Union  Tel.  was  bound  by  the  terms  of  the  mes- 
Co,,  98  MasE,  333;  93  Am.  Dec.  \tci\  sage  as  delivered  by  the  addressee. 
sufra,  this  title.  Measure  of  Damages.  Western  Union  Tel.  Co.  -v.  Shotter, 
See  also  as  indirectly  sustaining  the  71  Ga.  760,  is  a  parallel  i^e.  The 
same  view,  Matteson  v.  Noyes,  35  lil.  sender  wrote  his  message,  "Can  deliver 
481;  Morgan  v.  People,  i;9  111.  58;  Chi-  hundred  turpentine  at  sixty-four;"  as 
cago,  etc.,  R.  Co.  ti.  Mahoney,  83  III.  delivered  to  the  addressee  it  read 
73  ;  Chicago,  etc^  R,  Co.  v.  Russell,  91  "  sixty  "  instead  of  "  sixty-four," 
III.  39S;  33  Am.  Rep.  54;  Barons  v.  The  addressee  having  sent  an  ac- 
Brown,  15  Kan.  410;  Culver  T'.  Warren,  ceptance  of  the  ofier,  the  court  held 
16  Kan.  391  (ratllication  of  agency) ;  that  the  sender  was  bound  by  the 
Wth  V.  Easton,  54  Md.  138;  39  Am.  terms  of  the  incorrect  message  and 
Rep.  3S,s;  State  v.  Hopkins,  50  VL  was  bound  to  ship  the  hundred  at 
316 ;  Kinghorne  v.  Montreal   Tel.  Co.,  "  sixty,"  but  that  he  might  recover  of 

18  U.  C.  Q^  B,  60.    Compare  Williams  the  company  for  the  loss  sustained. 

V.    Brickell,    37    Miss.    683;    75  Am.  In    Dunning  v.    Roberts,  3s    Barb. 

Dec,  88.  (N,  Y.)  463,  the  plaintiff,  D.,  requested 

9.  Durkee  v.  Vermont  Cent.  R.  Co.,  R.,  who  was  not  an  employ^  of  the  tel- 

19  Vt.  137;  Thompson   on  Electricity,  egraph  company,  to  send  a  message  to 
4  487.  the  effect  that  he  would  guarantee  the 

8.  Smith  I'.  Easton,  54  Md.  138;  39  payment  of  a  bill  for  certain  goods.  R„ 
Am.  Rep.  355;  Morgan  v.  People,  59  having  by  mistake  sent  an  original  in- 
Ill.  58;  infra,  this  title,  Telegrams  in  stead  of  a  ,:oIlateral  promise,  it  was 
Mvidence.  held  that  he  aciedas  D.'s  agent  and  D. 

4.  Betider  Bonnd  by  Twma  of  MaisaKB  thereby  became  liable  as  an   original 

«•  DellverMI    to    Addreuve. — Western  promisor. 

Union  Tel.  Co.  II.  Shotter,  71  Ga.  760;  In   Pegram   ti.  Western   Union  Tel. 

Rose  V.  U.  S.  Tel.  Co.,  3  Abb.  Pr.  N.  Co.,  100  N.   Car.  a8 ;   ai   Am.  &   Eng. 

S,  (N.  Y,  Super.  Ct.)  408;  Durkee  v.  Corp.  Cas.  iro;  6  Am.  St.  Rep.  567,  S„ 

Vermont  Cent.  R.  Co.,  39  Vt.  117.  a  broker  in  Richmond,  sent  to  plaintiff 

la  Ayer  v.  Western  Union  Tel.  Co,  a  letter:  "  If  your  customer  will  offer 

79  Me.  493;  31  Am,  &  Eng.  Corp.  Cas.  looshares  C.  stocks  at  43,  please  wire 

145;  I  Am.  St.   Rep.  353,  the  plaintiff  us  at  our  expense."     Shortly  afterward 
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In  England,  a  different  rule  is  adopted,  in  that  the  sender  is 
held  to  be  not  bound  by  the  terms  of  a  message  incorrectly  trans- 
mitted, even  though  the  addressee  incurs  trouble  and  expense  act- 
ing upon  the  faith  of  the  message  delivered  to  him.*  In  view  of 
another  rule  prevailing  in  this  jurisdiction,  to  the  effect  that  the 
addressee  of  a  message  has  no  right  of  action  against  the  telegraph 
company  for  incorrectly  transmitting  a  message,*  it  seems  that 
cases  might  not  infrequently  occur  in  which  an   injured   party 

plaintiff  addressed  this  meEBSge  to  B. :  It  (the  cotnpany)  transmitted  the  false 
"  Partj  offer  loo  Ehares  C.  slock  at  mesEage  to  them  in  its  own  wrong,  and 
forty-three.  Answer  quickly ;"  but  the  It  alone  was  answerable  lo  them  for  any 
company  in  transmitting  this  message  injury  they  Eustained  thereby.  The 
left  out  the  word  "  three.  B.  on  rcceiv-  plaintiff  had  done  them  no  injury."  It 
ine  the  message  (Incorrectly  trans-  appeared  that  when  the  suit  in  Rich- 
mitted)  answered :"  Will  take  the  hun-  mond  was  l>egun  against  plaintiff,  he 
dred  aharea,"  etc.  Thereupon  the  plain-  notified  the  company  to  defend,  which 
tiff  purchased  one  hundred  shares,  it  declined  to  do.  In  Thompson  on 
Tuade  his  draft  on  B.  for  their  price  Bt  Electricity,  ^  484,  note,  this  decision  is 
"forty-three"  (i.  e.  I43.00  per  share),  considered  wrong.  See  Trevor  v. 
and  sent  it  to  a  Richmond  bank  with  Wood,  36  N.  Y.  307;  93  Am.  Dec.  511 
1    to  "         •  "  ~     ■ 

stock  wKile    in   tritnsHii   at   fortv-one  which  the   company   wholly  failed   t 

seventy-five ;   hut  when   the   draft  was  transmit.     Compare  Washington,  etc., 

presented,  refused  to  pay  It  because  it  Tel.  Co.  i'.  Hobson,  15  Gratt.  ( Va.)  [21. 
was  at  forty-three  Instead  of  forty.     B.         1.  Doctrine  in  Bngluid.—Thus  in  the 

was  compelled  to  purchase  other  stock  case  of  Henkel  i'.  Pape,  L.  R.,6  Eich. 

to   fuUfil  his  contract  of  sale,  and   he  7,  the   defendant  wrote  a  message   for 

afterwards  brought  suit  in   Richmond  transmission  bv  telegraph  to  the  plaln- 

and  recovered  of  the  plaintiff  the  amount  tiffs,  ordering  three  rifles.     By  mistake 

lost  by  him  from  his  being  com^-cUed  the  telegraph   clerk   telegraphed   the 

to  discharge   his   contract   with   other  word'' the  "for  "three,"  and  theplair- 

etock  purchased  at  higher  prices.     The  tiffs  thereupon,  acting  upon  a  previous 

plaintiff   then   brought    his   action    in  communication  with  the  defendant  to 

Nortk  Carolina  against  the  telegraph  the  effect  that  he  might  perhaps  want 

company   to   recover   as   damages   the  as  many  as  fifty  rifles,  sent  that  num- 

amount  recovered  of  him  by  B.     The  ber  to  him.     Ue  declined  to  take  more 

-court  held  that  he  had  a  cause  of  action  than  three.     In  an  action  against  him 

and  might  recover  the  price  paid  for  to  recover  the  price  of  the  fifty  rifles, 

the   transmission   of  the  message,  but  held,  that  he  was  not  responsible  for 

that  bevond  thi-t  he  could  recover  noth-  the  mistake  of  the  telegraph  clerk,  and 

fng.    Merricion,  J.,  said:  "  But  he  could  that  therefore  the  plaintiffs  were  not 

not  recoverdamages  for  any  injury  BUS-  entitled  to  recover  the  price  of  more 

tained  by  the  persons — the  brokers — to  than  three  rifles.      Verdin  v.  Robert- 

whom   his  message  was   falsely  trans-  son,  10  Sc.   Sess.  Cas.  (3d   Series)  35. 

mitted,  by  reason  thereof,  because  the  See  Western  Union  Tel.  Co.  r.  Shotter, 

injury  done  to  them  was  not  an  injury  71  Ga.  760,  in  which  the  English  rule 

to  him.     He  had  no  cause  of  action  on  is  accounted  for  by  the  tact  that  over 

that  account ;   they  had,  If  thev  so  sus-  there  the  telegraph  is  a  governmental 

tained  injury-.      Nor  was   the'  plaintiff  institution.     But  it  seems  that  this  was 

liable  to  the  brokers  for  any  such  in-  not  the  case  at  the  time  these  decisions 

jury  sustained  by  them,  or  on  account  were   made.     See   8    Jac.   Fish.   Dig., 

of  the  breach  of  any  contract  with  them,  "Telegraphs." 

created  hj  the  message  as  transmitted,         a.  pTayford  t.  United  Kingdom  Tel. 

because  he  did  not  send,  or  direct  the  Co.,  10  B,  &  S.  759;  L.  R.,  4  Q^  B.  706; 

defendant  to  transmit,  the  message  it  Dickson  1'.   Reuter's  Tel.  Co.,  1  C.  P. 

transmitted.     He  did  not  offer  or  agree  Div.  63;  19  Moak's   Rep.  313;  aff'd  2 

tosell  to  the  brokers  the  stock  at 'forty.'  C.  P.  Div.  1 ;  30  Moak's  Rep.  i\3ufra. 

They  had  no  contract  with  him,    .     .     .  this  title,  Right  of  Addressee. 
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would  be  without  redress.*  In  at  least  one  state  in  the  Union 
the  English  rule  is  adopted  and  the  company  is  not  regarded  as 
being   the   sender's   agent,   but   as  an  independent  contractor.* 

1.  Of  the  holding  of  English  cases     the   telegraph   company   alone  Is  i 


L   this   regard.  Mr.  Thompson  says:  sponsible.    The    company     retaining 

"  The  result  is,  that  he  (the  addressee)  exclusive   control   of    the  manner   al 

acts  on  the  message  at  his  peril,  and  if  performance  and  of  its  own  employ^ 

there  is  a  mistake  in  it,  in  consequence  and       Instrumentalities,    the     sender 

of  which  he  suffers  loss,  he  cannot  re-  of  the  message  being  absolutely  with- 

condition  of  the  law  illustrates  an  to  us  that  the  position  of  the  company 
obtuse  sense  of  justice  on  the  part  to  its  employer  is  that  of  'independ- 
of  the  judges  by  whom  it  has  been  ent  contractor,'  as  defined  and  un- 
formulated." Thompson  on  Electric-  derstood  in  the  well-settled  class  of 
ity,  >j  480.  cases,  where  the  employer  is  held 
3.  TannetM*  Doatrlna, — In  Pepper  v.  to  be  not  responsible  for  the  negli- 
Westem  Union  Tel.  Co.,  87  Tenn.  genceof  thecontractorin  the  perform- 
554'  >5  Am.  &  E^ng.  Corp.  Cas.  542 ;  10  ance  of  his  work  or  undertaking.  The 
Am.  St,  Rep.  699.  B,,  merchants  of  many  and  marked  differences  Iwtween 
Birmingham,  sent  to  plaintiff  by  the  the  employment  of  such  companies  to 
defendant  company,  asking  for  quota-  transmit  a  dispatch  and  the  employ- 
tion  of  prices  of  certain  meats;  plaintiff  jnent  of  a  private  person  to  deliver  a 
replied  that  for  the  meat  specified,  verbal  message,  are  so  manifest  that  we 
their  price  was  "six  sixty,"  meaning  cannotaasumethe  liability  of  thesender 
six  dollars  and  sixty  cents.  The  tel-  in  the  first  instance  from  his  conceded 
egraph  company  transmitted  the  mes-  liabilitjr  in  the  last,  tor  the  negligence 
sage  "  s)k  thirty,"  instead  of  "six  of  the  instrumentality  employed.  Such 
sixty."  B.  thereupon  ordered  a  carload  a  holding  not  only  does  violence  to 
of  the  meat,  amounting  I0  twenty-five  the  well-settled  principles  of  the  law 
thousand  pounds,  but  after  it  was  de-  of  agency,  but  may  lead  to  the  abso- 
livered  refused  topayfor  itatagreater  lute  ruin  of  the  party  employing  this 
rate  than  six  thirty  (f.  c  six  dollars  useful  and  now  necessary  public  me- 
and  thirty  cenu  per  hundred  weight),  dium  of  rapid  transmission  of  intelli- 
The  plaintiff  accepted  payment  at  six  gence,"  The  court  then  proceeds  to  a 
thirty,  and  brought  an  action  against  criticism  of  the  American  authorities 
the  telegraph  company  for  the  loss  sus-  holding  the  other  way.  ft  seems  that 
tained  from  the  difference  in  prices,  this  case  is  justly  pronounced  "s«lf- 
The  court  held  thBt,ordinarily,the  loss  contradictory."  Thompson  on  Elec- 
would  not  bethedifferencein  theprice  tricity,  ^  4S0.  It  laid  down  one  rule  of 
at  which  the  sender  was  willing  to  sell  damages  as  correct,  but  applied  an- 
and  the  price  at  which,  in  consequence  other  ;  morever,  it  affirmed  the  judg- 
of  the  error.hewas  obliged  to  sell;  but  ment  of  the  lower  court,  which  was 
under  the  circumstances  of  this  partic-  based  on  the  principle  that  the  com- 
ular  case  the  difference  in  the  prices  pany  acted  as  the  sender's  agent, 
should  be  taken  as  the  proper  measure  T«xu  ShIb. — The  view  taken  by  the 
of  damages.  It  was  held  however,  English  and  the  Tenntsiee  courts  has 
that  the  plaintiff  was  not  t)ound  to  sell  also  been  adopted  to  some  extent  in 
at  six  thirty  merely  because  the  incor-  Texas.  It  is  held  in  Harrison  p. 
rect  message  so  stated;  that  the  tel-  Western  Union  Tel.  Co.  (Tex.  18S5), 
egraph  company  was  not  the  plaintifl's  10  Am.  &  Eng.  Corp,  Cas.  600,  tSat 
agent  nor  was  he  bound  by  its  acts.  Jn  one  who  uses  the  telegraph  as  a  mode 
defense  of  this  holding,  the  court,  by  of  communication,  is  not  responsible 
Folkes,  J.,  said :  "  Ordinarily  there  is  for,  nor  bound  by,  the  errors  of  the 
no  relation  of  master  and  servant  be-  operator,  and  any  sums  which  such 
tween  the  sender  of  the  telegram  and  party  pays  to  the  addressee  in  conse- 
t he  company.  Where  this  relationship  quence  of  such  errors  are  voluntary 
does  not  exist  the  principal  is  not  re-  and  gratuitous,  and  cannot  be  recov- 
sponsible  for  the  torts  of  the  agent,  ered  of  the  company.  The  case  does 
and  the  negligent  delivery  of  an  altered  not  seetn  to  have  been  thoroughly  con- 
message,  when  acted  on  by  the  receiver  sidered,  however;  nor  was  it  a  decision 
to  his  detriment,   is  a  tort  for  which  of  the  supreme  court 
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And  this  view  is  deemed  the  correct  one  also  and  has  received 
the  countenance  of  a  leading  text  writer.* 

X7.  DiBTRlOT  TKLEeKAFH  COKF&SIU.— Compani  es  of  this  kind 
exist  in  all  cities ;  their  business  is  principally,  if  not  exclusively, 
the  furnishing  of  messenger  boys  to  perform  such  services  as 
delivering  or  calling  for  messages  or  parcels  or  attending  to  other 
similar  matters.  Such  companies  are  subject  to  the  same  general 
duties  as  ordinary  telegraph  companies  ;  they  are  liable  for  dam- 
ages caused  by  the  negligence  of  their  servants  to  whom  the 
performance  of  any  service  is  intrusted.* 

TELLBE— (See  also  Banks  and  Banking,  vol.  2,  p.  120; 
National  Banks,  vol.  16,  p.  204;  Savings  Banks,  vol.  21,  p. 
716). — The  office  of  a  teller  is  implied  in  the  word  used  to  desig- 
nate it — to  tell  or  count  the  moneys  of  the  bank  which  are  re- 
ceived or  paid  out.  The  office  is  often  divided  into  two  branches : 
that  of  receiving  teller  and  of  paying  teller,  where  the  business 
of  the  bank  is  large  and  the  duties  cannot  conveniently  be  united 
in  one  person.* 

TXHPEAATE;  TEMPERAITCE— (See  also  LiFE  INSURANCE, 
vol.  13,  pp.  636,  639), — The  word  temperance  has  no  fixed  legal 
meaning  as  contradistinguished  from  its  usual  import.  Webster 
defines  it  as  "habitual  moderation  in  regard  to  the  indulgence  of 
the  natural  appetites  and  passions;  restrained  or  moderate  indul- 

1.  In    Gray  od   TelegraphB,   }   104,  m>;  8  Car.  &   P.Jor;  34E.C.L.3S5; 

note,  the  English  rule  is  strongly  con-  Searle  v.  Laverick,  L.  R.  4  Q^  B.  133 ; 

tended  for.    The  cases  are  all   exam-  Marker  u.  Dement,  9  Gill   (Md.)   13; 

ined  by  that  authority,  and  the  conclu-  5a  Am.  Dec.  670.     This  latter  case  in- 

sion  reached   U  that  "  as  a  matter  of  volved  the  question  of  plaintiff's  right 

fact  it  bas  been  decided  In  a  single  in-  to  maintain  the  action: 
stance  only  ( Western  Union  Tei.  Co.         So,  also,  such  a  company  Is  liable  for 

V.  Shotter,  Ji  Ga.  760),  that  the  sender  a  loss  occasioned  by  the  delivery,  by  Els 

is  bound  by  the  terms  of  a  message  in-  messengers,  of  a  parcel,  contrary  to  the 

correctly  Iransmitted."  The  expressions  Instructions  of  the  sender.     Feiber  i', 

used  in  the  other  cases  are  pronounced  Manhattan  Disi.  Tel.  Co.,  II  Abb.  N. 

to  be  dicla  and  uncalled  for.  Cas.  {N.  Y.  C.  P.)  ui. 

a.  Id   American    DUt.   Tel.   Co.   v.        Although  such  companies  are  called 

Walker,  72   Md.  454;  35   Am.  &   Eng.  telegraph  companies,  and  are  org-an. 

Corp.  Cas.  90;   so  Am.  St.  Rep.  479,  ized  under  the  statute  providing  for 

the  plaintiffs  had  hired  a  buggy  and  the  incorporation  of  telegraph  compa- 

horses,  and  on  returning,  stopped  at  the  nies,  it  may  well  be  questioned  whether 

ofSceofthedlgtrlcttelegraph  company,  they  are   like  telegraph   companies  in 

and  asked  for  a  boy  who  could  drive  the   character   of    their   liability.      It 

the  horses  back  to  the  livery  stable.  A  would  seem  that  in  serving  the  public 

boy  was  sent  out  who  took  charge  of  as   carriers  of   parcels,  their   iiabillly 

the  horses,  but  owing  to  his  negligence  would  be  that  of  an  insurer.  See  Feiber 

and  incompetence,  the  horses  ran  away  u.  Manhattan   Dist.  Tel.  Co.,  aj  Abb. 

and  injured  themselves  and  the  vehicle.  N.  Cas.  (N.  Y.  C,  P.)  iii ;  Carribrs 

It  was  held,  that  the  company  was  lia-  of  Goods,   vol.  I,  pp.  781-3;   sufra, 

bleforthe  damages   thus  occasioned;  WxKiWWtt,  Legal  Status  oj  Telegraphs 

also  that  the    plainlitTs,  though    they  and  Telefhones. 

nereonly  bailees  for  hire,  could  main-         3.  Mussey   v.   Eagle    Bank,   9   Met. 

tain  theactionlorecoversuchdamages.  (Mass.)  311.     And  see  that  case  for  a 

See  also  Newton  v.  Pope,  i  Cow,  (N.  summary  of  the  duties,  liabiUties,  etc., 

Y.;  109;   Brind  1',  Dale,  I  M.  &  Rob.  of  a  teller. 
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D.fliiiti«it.         TEMPEST—  TENANCY  A  T  WILL. 

gence;  moderation,  as  temperance  in  eating  and  drinking,  tem- 
perance in  the  indulgence  of  joy  and  mirth."* 

TEMPEST. — An  extensive  current  of  wind  rushing  with  great 
velocity  and  violence  ;  a  storm  of  extreme  violence.* 

TXKFOBAS,y.~That  which  is  to  last  for  a  limited  time,  as  a 
temporary  statute,  or  one  which  is  limited  in  its  operation  for  a 
particular  period  of  time  after  its  enactment;  the  opposite  of 
perpetual.' 

TBNAirCT— (See  Landlord  and  Tenant,  vol.  12,  p.  670). 
— A  tenancy  exists  where  one  has  let  property  to  another.* 

TESANCY,  JODTT.— See  ESTATES,  vol.  6,  p.  891 ;  JoiNT  TEN- 
ANTS {and  Tenants  in  Common),  vol.  11,  p.  1057. 

TENAIVCY  AT  SUPPEEAKCE— (See  also  Estates,  vol.  6,  p. 
890;  Landlord  and  Tenant,  vol.  12,  p.  668). — A  tenancy  at 
sufferance  is  where  one  comes  into  possession  by  a  lawful  demise, 
and,  after  his  term  is  ended,  continues  wrongfully  to  hold  over;* 
provided,  however,  that  he  does  not  come  in  by  act  of  law;  for  if 
he  comes  in  by  act  of  law  and  then  holds  over,  he  is  regarded  as  an 
intruder,  abator,  or  trespasser." 

TENANCY  AT  WILL— (See  also  ESTATES,  vol.  6,  p.  887 ;  Land- 

1.  People   1'.    Dashaway    Abboc.,   84  weather  generally,  seaBonB  and  ecikoo- 

Cal.  113.     And  in  that  case  it  waB  held  able,   etc.,  the  modern  meaning  being 

that  the  term  was  too  vague  and  uncer-  universal!/,   '  an   extensive   current   of 

tain  to  establish  a  public  charity.  wind,  ruBhing  with  great  velocity  and 

In  Meacham  f.  New  York  State  Mut.  violence.  A  storm  of  extreme  violence. 
Ben.  Assoc.,  lao  N.  Y,  337,  it  was  said  :  We  usually  apply  the  word  to  a  steady 
"This  court  eaid  in  Van  Valkenburgh  wind  of  long  continuance;  but  we  say 
».  American  Popular  L.  Ins.  Co,  70  N.  also  of  a  tornado,  it  blew  a  tempest. 
Y.  605,  that  the  question,  'Do  you  use  The  currents  of  wind  are  named  accord- 
intoxicating  liquors  or  substance  ?'  did  ing  to  their  respective  degrees  of  force 
not  direct  the  mind  to  a  eingle  or  inci-  or  rapidity,  a  breeze,  a  gale,  a  storm,  a 
dental  use,  but  to  a  customary  or  habit-  tempest ;  but  gale  is  also  used  as  Bynon- 
uary  use.  Much  less,  therefore,  does  an  ymous  with  storm,  and  storm  with  lem- 
inquiry  as  to  whether  an  applicant  be  pest.'  Imperial  Dictionary." 
temperatecallhiaattentiontooccasianal  3.  Bouv.  L.  Diet,  gaoled  in  Le 
use.  The  word  'temperate'  suggests  Moyne  v.  Q^imby,  •}o  111.  399.  See 
moderation,  not  abstinence,  and  the  also  Constitutionai,  Law,  vol.  3, 
warranty  is  to  the  effect  that  hia  habit  p.  6g6. 

is  to  refrain  from  excessive  indulgence  TamporarUr. — Power  in  the  authori- 

in  the  use  of  intoxicants,  and  not  that  ties  of  a  city  to  "  temporarily  "  <iose 

he  abstains  from  alt  use."  liquor  shops  will  not  authorize  the  clo<- 

3.  Thistle  V.  Union  Forwarding,  etc.,  ingof  such  shops  "until  further  notice." 

R.  Co.,  39  U.  C.  C.  P.  84.     In  that  case  SUte  v.  Strauss,  49  Md.  199.     See  also 

it  was  held   that  damage  done  by  the  Phriod,  vol.  iS,  p.  199. 

action  of  ice  at  the  time  of  unusually  4.  Morill   v.  Mackman,  14  Mich.  184. 

high  water,  but  in  ordinary  wind  and  S.  Godfrey  :'.   Walker,  42   Ga.   ^74; 

weather,lsnottheresultofa"tempeEt."  Pleasants  v.  Claghorn,  1   Miles  {¥».) 

The  court  said:  "The  word  'tempest'  304;  Kelloggf.  Kellogg,6Barb.(N.  Y.) 

'■¥.'"         " 

I.  1 


idoubtedly    plain,    popular     130;  LivingBton  u. Tanner,  13  Barb.fN. 

Sand  eigulficance,  however  va-     Y.)  484;  Johnson   v.  Donaldson,  17  R. 
at  I   -     "      -- '      -^ 


rying  that  may  be,  from  its  apparent 
root,  '  tempuB.*  '  temos.'  '  temoestive.' 
'  intempesUve, 


'  tempuB,'    '  temps,'   '  tempestive,' 
p..tu./tlme, 
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iMuition..     TENANCY  BY  CURTESY— TENANT. 

LORD  AND  Tenant,  vol.  12,  p.  670). — Tenancy  at  will  is  one 
which  may  be  determined  at  the  will  or  pleasure  of  either  party.^ 

TENAHCT  BY  CTrSTESY.— See  Curtesy,  vol.  4,  p.  958. 

TEHAITCT  FOE  LIFE.— See  ESTATES,  vol.  6,  p.  880 ;  LAND- 
LORD AND  Tenant,  vol.  12,  p.  679;  Remainder,  vol.  20,  p.  828; 
Reversion,  vol.  21,  p.  345. 

TENAUCT  FEOM  MONTH  TO  MOUTH.— See  Landlord  and 
Tenant,  vol.  12,  p.  679. 

TEHANCY  F&OM  YEAB  TO  YEAE.— See  Estates,  vol.  6,  p. 
888  ;  Landlord  and  Tenant,  vol.  12,  p.  675. 

TENAHCY  IH  COMMON. — See  Estates,  vol.  6,  p.  892 ;  Joint 
Tenants  (and  Tenants  in  Common),  vol.  11,  p.  1057. 

TENANCY  IN  COF AECENAS,Y.— See  Parcenary,  vol.  17,  p.  3 1 3. 

TENANCY  IN  DOWEE.— See  DowER,  vol.  5,  p.  884. 

TENANCY  IN  FES-SIMPLE.  —  See  ESTATES,  vol.  6,  p.  876 ; 
Real  Property,  vol.  19,  p.  1028. 

TENANT. — One  who  holds  or  possesses  lands  or  tenements  by 
any  kind  of  title,  either  in  fee,  for  life,  for  years,  or  at  will.* 

In  the  popular  sense,  he  is  one  who  has  the  temporary  use  and 
occupation  of  lands  or  tenements  which  belong  to  another,  the 

1.  Davis  !<.  Murphj,  136  Mbss.  145,  Under   the   feudal   B^'Etem,    all   real 

g.  Clift  V.  White,  12  N.  Y.  ,^27;  Hoe-  property'  was  supposed  lo  be  holden  of 

ford  V.  Ballard,  39  N.  Y.  151 ;  Powers  some     superior   lord,   by   and  in   con- 

V.  Ingraham,  3  Barb.  (N.  Y,)  576;  Har-  sideration  of  certain  services  to  be  ren- 

rison  i'.' Reynolds,  13  Cal.  514;  73  Am.  dered  to  the  lord  by  the   tenant  or  pos- 

Dec.  600;  Walker  t.  McCusker,  71  Cal,  sessor    of    this   properly.     The    thing 

597;  Bouvler's  L.  Diet.  holden  is  therefore  styled   a  lenemenl. 

The  word   means  holders,  from   the  the  possessors  thereof  lenanls,  and  the 

word  lento,  to  hold.  Stevens  v.  Enders,  manner  of  their  posseaaion  a  tenure.     3 

13  N.  J.  L.  380.     The  word  "tenant,"  Bl.  Com.   59.     And  this  nomenclature 

when  taken  in  its  largest  sense,  Includes  still  obtains,  although  the  system   from 

everyone   who   holies    lands,  whatever  which  it  is  derived  has  been  aboliEhed. 

may  be  the  nature  or  extent  of  his  in-  See  also  Real  PROPBftTY,vol.i9.p.T028. 

terest.  "A  tenant  is  a  person  who  holds  of 

The  word  "  tenant  "  conveys  a  much  another  ;   he  does  not   necessarily   oc- 

more   comprehensive   idea  in  the  Ian-  cupy.     In   order  to    occupy,   a    party 

guage  of  the  law  than  it  doei  In  its  pop-  must  be  personally   resident  by  himself 

ular  sense.     In  popular  language,  it  is  or  his  family."    Rex  r.  Ditcheat,  9  B.  & 

used    more  particularly  as  opposed    to  C.  176;  17  E.  C.  L.  355. 

the  word  landlord,  and  always  seems  to  The  word  "tenant,"  as  used  in   the 

imply  that  the  land  or  property-  is  not  Van  Ness  Ordinance,  is  not  restricted 

the  tenant's  own,  but  belongs  to  some  in  its  meaning  to  a  mere  conventional 

other  person  to  whom  he  immediately  tenant,  as  was  intimated  in  Brooks  r. 

holds  it.     In  the  language  of  the  law,  Hyde,  yj  Cal.  366;  but  applies  to  any 

every  possessor  of  landed  property  is  party  who  holds  the  actual  possession 

called   a  tenant  with  reference  to  such  In   subordination  to  another  party  un- 

property,  and  this,  whether  such  landed  der  or  by  virtue  of  an  agreement,  either 

property    is    absolutely    his    own    or  express  or  implied.     Irvine  v,  Adler, 

whether   he   merely   holds  it  under  a  44  Cal.  559. 

lease   for   a  certain  number  of  years.  Tsiuuit  In  TOHmion. — As  used  In   a 

Brown's  L.  Diet.  (Spregue'e  ed.).  statute  providing  that  notice  In  ejecl- 
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TEN  ANT  ABLE— TENANTS  FIXTURES. 

duration  and  other  terms  of  whose  occupation  are  usually  defined 
by  an  agreement  called  a  lease,  while   the   parties  thereto   are 
placed  in  the  relation  of  landlord  and  tenant.* 
TEVAVTASLE.— See  note  2. 

TEHAHT'S  FIXTTTIIES— (See  also  Fixtures,  vol.  8,  p.  41).— 
Tenant's  fixtures,  in  its  strict  legal  definition,  is  understood  to 
signify  those  things  which  are  fixed  to  the  freehold  of  the  demised 

ment  must  be  Berved  upon  the  "  tenant  The  assignee  of  a  lessee,  or  a  sub- 
in  possession,"  il  was  held,  that  the  term  lessee,  is  a  "tenant."  Whitfield  v.  Roe, 
"tenant  in  poEseesion  "  did  not  include  a  3  Taunt.  402;  Wiillams  v.  Bosanquet,  i 
soldier  of  the  f/«//erf  5(fl/cJ  claiming  to  B.  &  B.  J38;  Doe  v.  Bvron,  i  C.  B, 
be  in  chaise,  under  auperior  ofBcers.of  623;  50  E  C.  L.  623.  I'd  occupy  "as 
real  property  of  the  t/Ki'/pd  5/a^M.  The  tenant,"  within  the  English  acts  con- 
court  said  :  "A  tenant  in  pOBBCBKion  is  ferring  the  parlianientarj  franchise, 
■Imply  one  who  holds  the  lands  in  pos-  involves  the  idea  of  some  permanent 
session  or  occupancy."  People  f.  Am-  occupation  and  Independent  interest, 
brechl,  11  Abb.  Pr.  (N.  Y.)  97.  See  and  "eicludes  some  occupation  of  less 
also  Occupant,  vol.  17,  p.  10.  independence,  such  as  of  servants  for 
In  California,  it  is  provided  by  the  their  service—*,  g...  the  porter  to  a 
Code  of  Civil  Procedure,  f  707.  that  lodge,  the  gardener  at  a  dwelling  in 
the  purchaser  of  real  property  at  a  the  garden,  and  also  auch  as  that  of  a 
sheriff's  sale  from  the  time  of  the  sale  surgeon  to  a  hospital  of  rooms  therein 
until  a  redemption  is  entitled  to  re-  iDobson  v.  Jones,  5  M.  ft  G.  II3;44 
ceive  "  from  the  tenant  in  possession  "  E.  C,  L.  68) ;  also  the  occupation  of 
the  rents  of  the  property  sold.  In  premises  by  objects  of  a  cbaHtj,  occu- 
Harris  v.  Reynolds,  13  Cal.  514;  73  pying  under  the  permission  of  the 
Am.  Dec.  600,  it  was  held  that  e  judg-  ciiarity,  as  in  If  earlley  i>.  Banks  (18  L. 
ment  debtor. was  a  tenant  in  possession,  J.  C.  P.  144),  and  Davis  v.  Waddlug- 
and  required  to  pay  the  rents  and  prof-  ton  (7  M.  &  G.  37;  49  E.  C.  L>.  37)." 
its  to  the  purchaser.  The  court  said  :  Cook  v.  Humber,  ij  C.  B.,  N.  S.  33; 
"  The  phrase 'the  tenant  in  possession  '  103  E.  C.  L.  31.  See  also  Smith  v. 
is  a  generic  term,  intended  to  designate  Seghill,  L.  R.,  10  Q.  B.  411;  Hughes 
the   class   of  persons  from  whom   the  w.  Chatham,  ;   M.  &  G.   n\   Bridge- 

The  language  Unot  that,  when  a  tenant  103  E.  C.   L.   5;  Fryer  i'.  Bodenham, 

of  the  debtor  is  in  possession,  the  tenant  ig  L.  T^  N,  S.  645;  Durent  -v.  Carter, 

shall   pay   the  purchaser,  or   that   the  L,  R.,  9  C.  P.  361;  Ford  ».  Pye,  L.  R., 

debtor,   when  in  possession,  shall  not;  9  C.  P.  269, 

but  the  phraseology  designed  evidently  1.   Bouvier's  L.  Diet.  See  also  Land- 

to   fix  a  general  right,  applying  to  all  lord  and  Tbnakt,  vol.  ia,p.66o. 

cases  of  tenancy,  for  none  are  excluded."  Lodger  not  a  Tanuit. — A  mere  lodger 

And,   further,   "The   owner  in  fee   in  in  the  house  of  another  is  not  a  tenant, 

possession  is  no   less,  in  legal  con tem-  White   v.    Maynard,   iil    Mass.   153; 

plation,  a  tenant,  than  the  man  who  oc-  15  Am.  Rep.  28.     See  also  I.OIM3B,  vol. 

cupies  under   him.     The   delinilion  of  13,   p.  999;    Lodgings   and  Apart- 

tenant  is  :  '  One  that  holds  or   posses-  menth,  vol,  13,  p.  1003. 

ses  lands  or  tenements  by  any  kind  of  1.  TeiiMit«bla    Eapair.  —  (See    also 

title,  either  in  fee,  for  life,  years,  or  at  Landlord  and  Tenant,  vol.  \%,  p. 

will.'"  716.) 

In  Walker  v.  McCusker,  71  Cal. 594,  Under  an  obligation  to  keep  pr«n- 
it  was  held,  that  where  real  property  ises  in  "tenantable  repair,"  decorative 
is  sold  at  a  foreclosure  sale,  a  party  repair  is  not  included;  papering,  al- 
to the  foreclosure  suit,  who  thereafter  ways,  and  painting,  unless  needed  for 
remains  in  possession  under  a  claim  of  the  protection  of  the  property,  are 
title  which  is  subject  to  the  mortgage,  decorative  repairs  ;  nor  does  the  obli- 
is  "a  tenant  in  possession  "  within  the  gation  extend  to  repairing  or  restor- 
meaning  of  the  section.  See  also  ing  what  is  worn  out  by  age:  but 
Shbriffs'  Sales,  vol.  2Z,  p.  570.  waste,   whether   voluntary  or  permis- 
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TENANT  FOR  YEARS— TENDER. 

premises,  but  which  nevertheless  the  tenant  is  allowed  to  disannex 
and  take  away,  provided  he  seasonably  exerts  his  right  to  do  so.* 

TEBAHT  FOE  TEAE8.— See  Estates,  vol.  6,  p.  884 ;  LAND- 
LORD AND  Tenant,  vol.  12,  p.  658. 

TEHBER.— (See  also  Payment,  vol.  18,  p.  148.) 


I.  Definition,  897. 
II.  Necessity  of  Tender,  898. 
1.  GentraHy,  898. 
1.    UntiquiAaUd  Da 


900. 


CoDBtitUtl 

Tender,  901. 
I.  Generally,  i^\. 
3.    Whtn  Aetual  Production  of 
Ike  Money  is  Excused,  904. 

3.  The  Medium,  iff]. 

4.  Election  to  Pay  in  Money  or 
Property,  909. 

5.  Premature    Tender,  afis^ 

6.  Must  Cover  Entire  Debt,  C)iO. 

7.  Musi  be  Absolute  and  Witk- 

&  Mere  Readiness  and  Will- 
ingnils  to  Pay,  not  Su^cienl, 
916. 

0.  Waiver  of  Objections,  i)l(i. 
'.  PBTticB  J  Place,  91S. 

1.  By   Whom   to  be  Made,  918. 
3.  7*11  Whom  Made,  918. 

3.  Tender  of  Sfecific  Property, 
9tS. 

4.  Place  of  Tender,  910. 

5.  Time  of  Tender,  mi. 

6.  Equity  Will  not  Suffly  JDe- 


V.  Keeping  Tender  Oood,  931. 
VI.  Effect  of  Tender,  924. 

I.   Of  Money,  924. 

J.   Of  Property,  yi^. 

3.  Effect  on  Interest  and  Coels, 

VII.  Acceptance  or  Refusal  of  Ten- 
der, 937. 

I.  Reasonable    Time  for  Deci- 
sion, 917. 
a.  Acceptance  Musi bt  AbsolMl€, 

927. 
3,  Effect  on  Lien  of  Mortgage, 


I.  Central  Rule,  935. 
a.  In  Satisfaction,  935, 

3.  To  Abide  the  Event,  ^J^ 

4.  At  Security  for  Costs,  940. 
J.   To    Keep    Tender    Alive, 


J.   To    Keep 
940. 


6.  Effect  of,  940. 

a.  Admits  the   Contract  and 

the  E reach.  940. 
*.  Admits  Plaintiff^!  Right 

c.  Money  Belongs  to  the 
Plaintiff,  943. 


L  SKFmiTJOir. — Tender  is  an  offer  to  perform  an  act  which  the 
■party  offering  is  bound  to  perform,* 

slve,   Is   a  breach   of  the   obligation,  plaintiff,  which   amount,   with  intereit 

Crawford  v.  Newton,   36  W.    R.    54;  and  accrued  costs,  the  defendant  bring* 

Proudfoot  v.  Hart,  59L.  J.,  Q^B.  129.  inio    court    for    the    plaintiff.     And. 

1.  Wani'.HlDd£,4Giay(MaBS.)a7o;  L.  Diet. 

'64  Am.  Dec.  64.  A  fuller   definition   would  be  thus: 

2.  Bouvier'g  definition  Is :  "An  offer  A  plea  that  the  party  jetting  It  up  has 
to  deliver  lomething,  made  In  pursu-  always  been  ready  to  pa^  the  amount 
ance  of  spme  contract  or  obligation,  or  perform  the  act  required,  and  be- 
nnder  such  circumstances  as  to  require  fore  action  was  begun  had  offered  to  to 
no  further  act  from  the  party  making  do,  and  if  the  act  to  be  done  la  the  pay- 
it  to  complete  the  transfer."  Bouv.  C  ment  of  money,  the  plea  must  also  con- 
Dict.  "A  formal  offer;  a  proffer  which  tain  an  averment  that  the  amount  with 
binds  him  who  refuses  it."  And.  1-  Interest  and  accrued  costs  is  brought 
Diet.  into  court  Tor  the  benefit  of  the  other 

Ksa  of  Tsndar. — A  plea  that  defend-  party. 

ant  has  always  been   ready  to  pay  the  .     Lsgsl  TsbOot. — Anderson  defines  it  to 

debt  demanded,  and  tiefore  action  was  be:  "i.  Anoffertodoa  thingconform' 

Jiegun  had  tendered  the  amount  to  the  ably  to  the  requirements  of  the  law  In 
as  C.  of  L.— 57                        897 
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WtamUj  of  Tauto.  TENDER.  QtmnHtr. 

n.  VECEaBmr  or  TKn)EK — 1.  Generally. — Where  a  right  is  made 
dependent  upon  the  payment  of  money  or  delivery  of  property, 
the  general  rule  is  that  an  action  cannot  be  maintained  to  enforce 
such  right,  without  proof  of  a  tender  of  the  money  or  property.' 

the  esse.     a.  Money  that   may  be  of-  Where  action  la  brought  to  recover 

tend    In   paj'tnent  of  a  debt.       And.  the  amount  paid   for   worthless  stock, 

L.  Diet.  a  return   of  the  certificate  need  not  be 

1.  Dulin  c.  Prince,  134111.  76;  Askew  tendered,  if  the  plaintUT  has  it  at  the 

V.  Carr,  81  Ga,  685;  Counce  v.  Studley,  trial  and  offers  to  surrender  it.     L^wis 

81  Me.  431 ;  Mansfield  v.  Hodgdon,  147  v.  Andrews   (Ct.   App.),  38  N.  Y.  St. 

Maes.  304;  National  Oleo  Meter  Co.  *.  Rep.  808. 

Jackson,  56  N.Y.  Super.  Ct.  609.  Where   •   note   Is   executed   for  the 

An   action   may  not  be  maintained,  price  of  stock,  tender  of  the  stock  is  a 

upon  ■  contract  to  pa;r  a   certain  sum  prerequisite   to   a   maintenance   of   an 

provided  certain  securities  are  surren-  action  on  the  nole,  if  the  stock  was  to 

dered  to  the  payor,  where  no  tender  has  be  delivered  to  the  maker  of  the  note ; 

been  made,  and  the  payee  has  parted  Holmes,  etc.,   Mfg.  Co.  v.   Morse,   53 

with   such   security.     Scott   v.  Patter-  Hun   (N.  Y.)  58.     But  not  f f  the  deliv- 

■on,  I  Pa.  Diat.  Ct,  Rep.  603.  cry  was  to  be  made  to  a  third  peraoo. 

Where  one  seeks  to  enforce  a  unllat-  Holmes,  etc.,  Mfg.  Co.  v.  Holmes,  etc., 

eral  contract  by  which  he  is  not  bound.  Metal  Co.,  53  Hun  (N,  Y.)  51. 

he  must  not  onlj  show  that  he  is  will-  A  corporation  is  not  bound  to  lender 

Ing   to   perform   all   the   necessary  re-     a  certificate  of  stock  before  it '~ 


t  also,  that  he  tendered  tain  an  action  on  the  subscription  for 

performance  of  them  before  filing  his  the   stock.    Columbia   Electric  Co.  v. 

bin.     Miller  77.  Cameron,  45  N.J.  Eq.  Dixon,  46  Minn.  463. 

Sq;   I  L.  R.  A.  j;j4 ;   Ducle  i>.  Ford,  8  Ills  not  necessary,  before  bringing 

tont.  133.  suit  to  redeem   from   the  incumbrance 

Tender  is  a  condition  precedent  to  a  of  a  mortgage,  that  the  plaintiff  «houId 

suit  to  rescind  a  judicial  sale.     Farqu-  tender  the  araountdueon  the  mortgage, 

har  V.  lies,  39  La.  Ann.  874.  or  even  that  he  should   offer  to  pay  it 

Tender  at   the  purchase -money  is  a  It  Is  not  even  necessarv  that  he  should 

prerequisite  to  maintain  a  suit  for  spe-  make  such  offer  in  his  bill  of  complaint, 

clfic  performance  of  a  contract  to  sell  Caiaerly  v.  Wetherbee,  119  N.  Y.  jai. 

land,  Askew  f.  Carr,  81  Ga.  68j  ;  even  Co M/dr-e  Franklin  i'.  Ayer,  la  Fla.654. 

though  the  Statute  of  Limitations  has  Where   the  mortgagee,  in   a  chattel 

run  against  the  notice  given  for  such  mortgage,  has  taken  possession  of  the 

purchase -money.     McPherson  i>.  John-  property  upon  default,  and  baa  fraudu- 

■on,  69  Tei.  484.  lently  bought  it  in  at  the  sale,  for  much 

It  is  held  in  West  Virginia,  that  It  is  less  than  lu  actual  value,  and  has  then 

unnecessary  in  a  bill  for  specific  per-  disposed  of  it  so  that  It  cannot  be  re- 

formance   of  a    contract    to   purchase  deemed   by  the   mortgagor,  the   Utter 

hnd,  to  tender  a  deed,  even  though  the  may,  without  payment  or  tender  of  the 

execution  of  the  deed  and  the  payment  amount  of  the  debt,  maintain  an  action 

of  the  purchase -money  are  dependent  to  recover  the  excess  of  the  value  of  the 

covenants.     Vaug^t  v.  Cain,  31  W.  Va.  property  over  the  amount  of  the  debt 

414-  Wygal  V.  Bigelow,  43  Kan.  477. 

Where  a  bill  to  cancel  a  conveyance  If  a  pledgee  sells  the  pledge  before 

procured  by  fraud.  Is  filed,  It  Is  not  nee-  the  maturity  of  the  debt,  the  owner  may 

ettary  to  make  a  prior  tender  of  the  maintain   an  action  of  trover  without 

consideration   received;  it  is  sufficient  first  making  tender  of  the  amount  due. 

that  the  complaint  contains  an  offer  to  Kllpatrick  v.  Dean  (City  Ct),  3  N.  Y. 

return  the  amount  of  such  consldera-  Supp.  60. 

tlon.      Maloy  v.  Berkin,  11  Mont.  138;  Where  a  wife  has  been  overreached 

Beedle  T>.  Crane,  91  Mich.  429.  by  her  husband,  and   induced   to  sur- 

In    action  to    recover  damages    in-  render  certain  obligations  of  the  hus- 

CUrred  by  reason  of  a  fraudulent   pur-  band,  and   take  a  certain  sum  in  cash 

chase,   it    is    not    necessary    that    the  therefor,   she   cannot    recover  against 

vendor  should  tender  back  the  money  the   husband's  eiecutora  on  the  prior 

received.     Gaunt  f.  Taylor  (Supreme  obligations,  without  tendering  back  the 

Ct.),  15  N.  Y.  Supp.  589.  money  she  has   received.     Falllnger  v. 
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Mandeville,   113   N.  Y.  437;    28  Am. 
Law  Reg.  466. 

Where  goods  were  to  be  delivered  in 
Ecveral  sbipmenU,  each  to  be  paid  for 
on  delivery,  a  refusal  to  pay  for  the 
goods  first  shipped,  releases  the  vendor 
irom  the  necessity  of  making  tender  of 
lalning  goods.     Azetna  v.  Levy 


of  hlB  power  to  comply  with  his  agree- 
ment, a  tender  on  the  part  of  the  plain- 
tiff is  not  necessary  to  support  the 
acUon.  Davis  v.  Van  Wyck  (Supreme 
Ct.),  18  N.  Y.  Supp.88s. 

Where  a  F"rty  repudiates  the  con- 
tract, and  absolutely  denies  all  liabil- 
ity thereunder,  a  tender  by  the  other 
party,  before  bringing  suit,  is  not  neces- 
sary. Mattocks  V.  Young,  66  Me.  4^9; 
Davenport  v.  Jennings,  15  Neb.  87; 
Eddy  V.  Davis,  116  N.  Y.  147;  Baumann 
V.  Pinckney,  118  N.  Y.  604. 

Where  the  vendee  absolutely  and  un- 
quallfiedty  refuses  to  accept  a  transfer  of 
the  property,  it  Is  unnecessary  to  tender 
a  written  assignment,  MacDonald  v. 
Wolff,  40  Mo.  App.  30a. 

Where  goods  were  manufactured  to 
order,  and  the  party  ordering  refuses 
to  accept  them,  a  tender  of  the  goods  is 
not  necessary.  Howe  v.  Moore  (Su- 
preme Cl.),  14  N.  Y,  Supp.  136. 

Where  amortgagee  claims  absolute 
ownership  ofa  chattel,  a  tender  by  the 
mortgagor  of  the  amount  of  the  debt 
accrued  by  the  chattel  mortgage  before 
suing  to  recover  the  chattel,  is  unnec- 
essary.    Soell  V.  Haddon,  85  Tei.  i8a. 

It  ia  held,  however,  by  the  supreme 
court  of  Iowa,  that  while  this  is  the 
equitable  rule.  It  does  not  obtain  in  ac- 
tions at  law.  There  plaintiff  sought  to 
recover  a  balance  due  on  the  purchase 

Erice  of  his  interest  in  a  certain  piece  of 
ind.  He  did  not,  before  bringing  the 
action,  execute  and  tender  the  writing 
contracted  for,  nor  did  he  at  any  time 
do  BO.  He  proved,  iiowever,  that  he 
offered  to  execute  and  deliver  any  In- 
strument which  should  be  deemed  sutii - 
cientforthepurpose  in  tended.and  which 
should  be  satislactorv  to  defendant,  but 
the  latter  was  advised  that  no  Instru- 
ment could  be  executed  which  would 
have  the  effect  intended,  and  declined 
either  to  pay  the  monev  or  proceed 
further  in  the  matter.  Upon  this  state 
of  facts  the  court,  by  Reed,  J.,  says: 
"The  district  court  instructed  the  jury 
that  plaintiff  would  be  entitled  to  re- 
cover upon  proof  of  an  offer  by  him  to 
execute  the  release.    Tbla  we  think  la 


Onanllj. 


I.  The  covenants  are  mutual 
find  dependent.  The  execution  of  the 
release  is  wliat  the  defendant  contract- 
ed for.  That  is,  he  agreed  to  pay  the 
money,  in  part  at  least,  for  it;  and 
plaintifTs  undertaking,  or,  rather,  the 
covenant  in  the  agreement  which  he  li 
seeking  to  enforce,  was  that  he  would 
execute  and  deliver  it  upon  the  pay- 
ment of  the  money.  Now  plaintiff  is 
seeking  by  this  action  to  enforce  the 
contract,  but  he  will  not  be  entitled  to 
recover  the  money  until  he  has  done 
the  particular  thing  which  he  agreed  to 
do  as  the  consideration  for  its  payment. 
Any  offer  on  his  part  to  perform,  short 
of  a  tender  of  the  thing  he  agreed  to  de- 
liver, is  insufficient.  It  makes  no  differ- 
ence that  defendant  declared  in  advance 
that  he  would  not  accept  the  release; 
for,  as  plalnttfTs  covenant  was  to  exe- 
cute and  deliver  It,  and  defendant  was 
bound  to  pay  the  money  only  when  that 
was  done,  he  would  not  be  put  in  default 
by  anything  short  of  that,  or,  at  least, 
until  a  tender  of  performance  was  ready- 
Thisls  the  doctrine  of  Courtrlght  v. 
Deeds,  37  Iowa  503,  and  It  is  the  rule 
when  relief  is  sought  in  actions  at  law.. 
When  relief  Is  sought  in  equity,  a  differ- 
ent rule  obtains.  But  in  actions  In 
equity,  the  court  can  by  the  decree 
grant  the  plaintiff  such  relief  as  he 
shows  himself  entitled  to,  upon  such 
conditions  as  will  fully  protect  the 
rights  of  the  defendant."  Nelson  v. 
Vf'iUon,7s  Iowa  710. 

On  the  other  hand,  the  United  Slala 
court  of  claims  holds  that,  even  in  an 
action  at  law,  a  tender  Is  not  necessary, 
where  the  defendant  is  In  default,  and 
knows  that  plaintiff  is  ready  and  willing 
toperform  hispartof  thecontract  Cole 
V.  U.  S.,  a3Ct.  ofCl.  341. 

The  accomodation  maker  of  a  note 
paid  it  to  the  bank  which  was  the  owner 
of  it  at  maturity.  The  payee  of  the 
note  had  deposited  with  the  bank  cer- 
tain securities  to  protect  it  against  loss 
by  reason  of  his  dealings  with  the  bank. 
Plaintiff  brought  suit  to  have  the 
amount  which  the  payee  owed  the  hank, 
ascertained  and  subrogated  to  the  rights 
of  the  bank  in  the  securities.  Held, 
that  a  tender  of  the  amount  due  the 
bank  from  the  payee  was  not  necessary. 
Koehler  v.  Farmers',  etc.,  Nat.  Bank, 
6  N.  Y.  Supp.  470;  53  Hun  (N.  Y.) 


Where  one  obtains  possession  of  fur- 
niture, under  a  promise  to  repair  and 
return   It,  and  refuse*  to  return  It  on 
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2.  Unliquidated  Damages. — No  tender  was  allowed  at  common 
law  in  actions  (or  damages  for  a  tort.* 

3.  Waiver  of  Tender. — The  creditor  may  waive  the  tender,  and 
proof  of  such  waiver  will  support  a  plea  of  tender.* 

demand,  the  owner,   after    waiting   a  condition  as  far  a»  potefble.     Sazlon  v. 

reasonable   time   for  the  repalri  to  be  Seiberltng.  48  Ohio  St.  554. 

completed,  ii  not  bound  to  tender  the  As  to  neceBEitjr,  and  time  of  tender 

monej'  agreed  to  be  paid  for  the  repairs  in  actions  tor  speciGc  performance,  see 

as  a  condition  precedent  to  making  the  Specific   Prrformamck,   vol.   it, 

demand.     Phillips  t>.  McNab  (C.  PI.],  p.  908. 

9  N.  Y.  Supp.  516.  1.  IsOuaiofTort.—Naniont>. Jacob, 


I  as  conditional     93  Mo.  331;  Kaw  Vallev  Fair  Agboc.  i 
;an  be  had    on     Miller,  41  Kan.  3o;  Br«aui  n.  N 


.  ,  '-  NegrotlO, 

the  original  cause  of  action,  unless  the  43  La.  Ann.  416;  Johnston  v.  Crawford, 

note  is  produced  at  the  trial,  and  ten-  Phil.  (N.  Car.)  343.     No  valid  tender 

dered  lor  cancellation.     McISfurray  ti.  may  be  made  in  an  action  for  false  im- 

Taylor,  30  Mo.  363;  77  Am.  Dec.  611;  prisonment.     Bennett  v.   Smerdon,  16 

Schepflin  v.  Dessar,  jo  Mo.  App.  569;  L.  T.  N.  S.  396. 

O'Brjran  I',  Jonei,  38  Mo.  App.  90.  But  under  the  Kansas  statute  (Civ. 

The  supreme  court  of  Texas  held  Code  Kansas,  f  533),  if  a  defendant,  in 
that  it  is  not  necessary  for  the  state  to  his  answer,  oCTers  to  confess  judgment 
tender  back  the  purchase -m on ej-  paid  for  a  certain  sum,  and  the  plaintiff  does 
for  its  lands,  before  it  can  maintain  a  not  recover  more,  the  costs  accruing 
•uit  under  the  act  of  April  14th,  1883,  after  filing  theanswer,  andthose which 
to  cancel  sales  fraudulently  procured,  accrued  before  its  filing  against  the  de- 
Stale  V.  Snyder,  66  Tei.  687.  fendant,  should   be  Uxed   against   the 

Where   a   vendee  Is  indebted  to  the  plaintiff.     Kaw  Valley  Fair  Aa«>c.  v. 

vendor    in    a    sum    greater    than    the  Miller,  43  Kan.  30. 

amount  of  the  part  payment  made,  the  There  can  be  no  valid  tender,  where 

vendor  may   rescind    the  sale  without  the  damages  are  unliquidated,  and  are 

offering  to  return  the  money  so  paid,  incapable  of  being  made  definite  except 

Ware  I'.  Berlin,  43  La.  Ann.  534.  by  the  judgment  of  a  court.   McDonell 

Where  an  electrical  company  is  en-  v.  Keller.  4  Coldw.  (Tenn.')  15S;  Law- 
titled  to  use  a  subway  for  its  wires,  rence  v.  GIfford,  17  Pick.  (Mass.)  366; 
upon  payment  of  a  fair  rental,  it  cannot  Hodges  i'.  Lichfield,  3  M.  &  S.  30i; 
maintain  a  suit  in  equity  to  fix  the  9  Bing.  713;  33  E.  C.  I..  434;  2  Dowl.  P. 
amount  of  the  rental,  and  to  enjoin  the  C.  741.  Even  though  they  grow  outof 
collection  of  an^  rental  until  it  is  so  breach  of  contract.  Roberts  v.  Beattv, 
fixed,  unlessitfirsttendersorbringsinto  3  P.  &  W.  (Pa.)  63;  31  Am.  Dec,  410. 
court  some  amount  which  it  deems  to  In  //linois,  in  order  to  maintain  re- 
be  a  fair  rental.  Bnieh  Electric,  etc.,  plevin  for  animals  taken  datnage-feas- 
Co.  IT.  Consolidated  Tel.f  etc.,  Co.  ant,  a  tender  of  unliquidated  damages 
(Supreme  Ct,),  ij  N.  Y.  Supp.  477.  for    Injuries    done   by  them,    must  be 

Tender  is  not  a  prerequisite  to  a  suit  kept  good  by  bringing  the   money  into 

^sidentn  and  taxpayers  of  a  town-  court.     Dunbar    v.  De    Boer,   44    111. 


ship  l< 


sale  of  the  school     App.  61c. 
.....      ...  ,  .    .jjij-j^ 


section ;  the  price  having  been  paid  by  A   bill  to  enjoin    a   water  company 

the  purchaser  into  the  state  treasury,  from  shuttingoff  water  fornon-pajment 

Telle  V.  St.  Tammany,  44  Ln.  Ann.  365.  of  an  excessive  charge  for  water  wasted, 

A  tutor  may  not  demand  a  tender  of  may  not  be  maintained  without   a  tcn- 

the  amount  received  by  a  minor,  under  der,  approximately,  of  the  amount  due. 

a  former  settlement,  as  a  condition  pre-  McDaniel  v.   Springfield   Waterworks 

cedent  to  a  suit  for  an  account  by  the  Co.,  48  Mo.  App.  373.     But  see  Breaui 

minor.  In  which  the  prior  settlement  is  11.  Negrotto,  43  La.  Ann.  436,  in  which 

attacked  as  unlawful,  and  for  conceal-  it  was  held  that  a  tender  is  unneceGsarj 

ment  on  the  part  of  the  tutor.      Rist  v.  where  the  amount  is  uncertain. 

Hartner,  44  Lb.  Ann.  430.  3.  Walrst.  —  Holmes   v.  Holmes,   11 

A  tender  of  the  price  paid  is  not  a  Barb.  (N.  Y.)  137;  9  N.  Y.  525;  Hall  ». 

prerequisite  to  an  action  to  Eet  aside  a  Norwalk  F.  Ins.  Co.,  57  Conn.  105. 

deed  for  fraud,  although  the  purchaser  A  waiver  of  a  tender  cannot  be  shown 

Is  entitled  to  be  restored  to  his  former  by  asking  defendant  if  he  would  have 
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m  What  CoKBTirnTEa  A  Valid  TEasEB—l.  Oenerally.— To  make 
a  valid  tender  of  money,  the  debtor  must  produce  the  precise  sum 
due,  in  current  money  such  as  is  by  law  made  legal  tender,  and 
must  actually  offer  it  to  the  creditor ;  to  make  a  valid  tender  of 
goods,  the  specific  articles  agreed  for  must  be  produced  at  the 
place  agreed  upon,  and  offered  to  the  other  party.* 


received  it  if  it  had  been  made.  Blunt- 
*er  *.  Dewees,  79  Tei,  372. 

Actual  tender  is  dispensed  with, 
where  the  one  to  whom  the  money  is 
due  makCE  an^  declaration  or  demand 
equivalent  to  a  refusal  to  accept  it  if 
tendered.  Root  v.  Johnson  ( Ala.  1891 ), 
10  So.  Rep.  193.  But  in  Arkansas,  It 
was  held  that  a  tender  of  the  amount 
l^allj  due  for  freight  charges,  Is  not 
waived  by  a  statement  that  not  less 
than  a  certain  amount  would  be  ac- 
cepted, though  through  an  error  in 
computation,  that  amount  exceeds  the 
legal  rate.  Loewenburg  v.  Arkansas, 
etc.,  R.  Co.,  56  Ark.  439. 

When  a  person  absolutelj  and  un- 
qualifiedly refuses  to  accept  an  assign- 
ment of  a  patent  right,  to  which  he  is 
entitled  as  a  condition  to  the  liabilities 
sued  for,  hU  refusal  is  regarded  as  a 
waiver  of  tender,  and  the  liability  may 
beenforced  without  tender.  MacDonald 
V.  Wolff,  40  Mo.  App,  303. 

Where  the  lender  of  a  check  is  re- 
fused, not  because  of  the  form  of  the 
tender,but  because  of  a  refusal  to  accept 
the  agreement  upon  which  the  tender 
is  made,  a  tender  in  specie  is  waived. 
Walsh  V.  St.  Louis  Exposition,  etc., 
Assoc,  toi  Mo.  J34. 

Joining  issue  on  a  replication  to  a  plea 
of  accord  and  satisfaction,  is  a  waiver 
of  tender.  KnoiviUe,  etc..  B.  Co.  v. 
Acuff  (Tenn.  1893),  20  S.  W.  Rep.  348. 

1.  2  Greenl.  £v.  (Redf  ed.),  ff  601, 
609;  Benjamin  on  Sales  (Bennett's 
Notes),  I)  713;  Thomas  v.  Evans,  10 
East  101;  Dickinson  ti.  Shee,  4  Esp. 
68;  Dixon  v.  Clark,  5  C.  B.  365;  57 
E.  C.  L.  36? ;  s  Dowl.  &  L.  155 ;  Sher- 
wood I'.  Whitmore,  11  M.  &  W.  347; 
Wade'sCase.sCo.  Rep.  us;  Kraus  n. 
Arnold,  7  Moore  59;  Finch  v.  Brook, 
I  Bing.  N.  Cas.  3^3 ;  Peugh  v.  Davis, 
113  U.  S.  ^43;  Ladd  V.  Patten,  1 
Cranch  (C.  t.l  363 ;  Smith  *.  Anders, 
31  Ala.  7S3;  Walker  v.  Brown,  12  La. 
Ann.  366;  Howard  V.Miner,  30  Me.  315; 
Veazy  i'.  Harmony,  7  Me.  91  ;  Good- 
win V.  Holbrook,  4  Wend.  (N.  Y.)  377; 
Bskeman  v.  Pooler,  15  Wend.  <N.  Y.) 
637;  Newton  v.  Galbraith,  j  Johns.  (N. 
V.)  119;   Blewett  v.  Baker,  37  N.  Y. 


Super.  Ct.  33;  Parmenter  v.  Fitz- 
patrlck  (Supreme  Ct,),  14  N,  Y.  Supp, 
748;  Breed  r.  Hurd,  6  Pick.  (Mats.) 
356;  Mcjilton  V.  Slnizer,  tS  Mo,  111. 

The  tender  must  be  made  in  good 
faith,  and  if  it  be  shown  that  the  party 
making  the  tender  did  not  intend  to 
deliver  the  money  or  property,  if  the 
tender  had  been  accepted,  the  tender  It 
Invalid.  Fisk  v.  Holden,  17  Tex.  408. 
See  also,  iH/ra,  this  title.  Keeping 
Tender  Good. 

The  debtor  must  be  ready  to  pay,  and 
must  actually  offer  to  pay.  Sands  o, 
Lyon,  18  Conn,  iS;  Holmes  v.  Holmes, 
13  Barb.  (N.  V).  137.  And  the  money 
must  be  actually  present.  Plnney  v. 
Jorgenson,  27  Minn.  36. 

It  is  not  a  legal  tender  to  say,  "  Here, 
1  am  ready."  The  party  making  the 
tendermust  have  the  money  ready  also. 
North  -v.  Mallett,  2  Hayw.  (N,  Car.) 
151;  2  Am.  Dec.  611.  Nor  is  a  prop- 
osition to  get  the  money  in  five  min- 
utes, sufficient.  Breed  tf.  Hurd,  6  Pick. 
(Mass.)  356. 

Where  the  debtor's  agent  pulled  out 
his  pocket-book,  at  the  same  time  oiTer- 
ing  lo  pay  the  whole  sum  demanded  by 
the  creditor,  if  the  latter  would  ro  into 
a  public  house  near  by,  this  was^eld  to 
be  a  sufficient  lender.  Read  t.  Gold- 
ring,  3  M.  &  S.  86. 

It  Is  essential  to  the  validity  of  a  ten- 
der, that  the  debtor  have  the  money 
ready  to  deliver.  It  is  not  enough  that 
a  third  person  has  the  money  on  the 
spot,  and  would  loan  it,  unless  he  actu- 
ally consents  to  loan  It  for  the  purpose 
of  the  tender.  Breed  -v.  Hurd,  6  Pick. 
(Mass.)  3j6;  Sargent  v.  Graham,  5 
N.  H.  440 ;  33  Am.  Dec.  469 ;  Bakeman 


Car.)  194. 

The  monev  must  be  in  the  power,  or 
within  the  immediate  control,  of  the 
party  making  the  tender.  Steele  f. 
Biggs,  22  111.643. 

If  the  money  is  In  an  envelope,  it  is 
not  sufficient  to  show  the  envelope;  the 
money  must  be  taken  out  so  that  the 
creditor  mav  see  it.  Strong  i>.  Blake, 
46  Barb,  (>f.  Y.)337. 


>y  Google 


WbMt  CouUtntM  a  VkUd  Tmdw.    TENDER. 


BntnUj. 


But  It  U  held  in  Misiisaiffi,  that  an 
offer  of  monej  In  bags  is  a  legal  tender, 
and  It  U  the  businMs  of  the  party  to 
whom  it  it  tendered  to  count  it  and  see 
that  there  is  enough  to  saliBfy  him, 
Behal/  f.  Hatch,  Walker  (Mich.)  369; 
12  Am.  Dec.  570.  See  Finch  v.  Brook, 
I  Bing.  N.  Cas.  353;  rj  E.  C.  L.  378. 
And  remfare  Wade'a  Case,  5  Co. 
Rep.  115. 

If  the  money  is  in  a  purse  which  the 
debtor  holds  in  his  hands,  and  when  he 
is  about  to  take  it  out,  the  creditor  de- 
clares that  he  will  not  receive  it,  this 
excusea  an  actual  tender.  Thome  v. 
Morber,  10  N.  J.  Eq.  357;  Hanna  t>. 
Phillips,  I  Grant  Ca».  [Pa.)  353. 

But  when  the  party  making  the  ten- 
der has  the  money  in  tils  pocket,  and 
Mks  the  other  party  if  he  will  take  it, 
telling  him  the  money  Is  ready  for 
him,  but  docs  not  take  the  money  out 
of  his  packet,  this  is  of  itself  not  suf- 
ficient to  constitute  a  valid  tender,  un- 
less the  other  party,  by  some  positive 
act  or  declaration,  dispenses  with  Its 
production.  3  Bl,  Com.  3O4;  Thomas 
V.  Evans,  10  East  101 ;  Douglas  v.  Pat- 
rick, 3  T.  R.  683  ;  Bakeman  v.  Pooler, 
15  Wend.  (N.  Y.)  637;  Thome  v. 
Mosher,  30  N.  J.  Eq.  357 ;  Appleton  v. 


.  30  N.  J. 
win,  3  Pa. 


Donaldson,  3  Pa.   St.  381.     See  in/i 
this  title,  (Tied  Ac/ual  Produciion  of 
the  Money  ii  Excuse  J. 

Mr.  Greenleaf  says  that  great  Impor- 
tance is  attached  to  the  production  of 
the  money,  as  the  sight  of  it  might 
tempt  the  creditor  to  yield  and  accept 
It.  3  Greenl.  Ev.,  4  6o3,  citing-  Finch  u. 
Brook,  I  Bing.  N.  Cas.  153;  37  E.  C, 
L.  378. 

Where  the  creditor  refuses  to  take  or 
count  the  money,  but  does  not  dispute 
that  the  money  actually  offered  him  Is, 
In  amount,  what  it  is  claimed  to  be  by 
the  debtor,  the  tender  is  a  good  one. 
Brewer  v.  Fleming,  51  Pa,  St.  io3; 
Plnney  v.  Jorgenson,  ij  Minn.  a6. 

So  where  the  tender  is  refused,  but 
the  debtor  leaves  the  money  with  the 
creditor,  who  afterwards  refuses  to  give 
!t  up,  this  Is  a  good  tender.  Rogers  v. 
Rutter,  11  Gray  (Maes.)  410. 

A  mere  offer  to  the  plaintiff,  of  the 
amount  due,  made  by  defendant's  coun- 
sel in  the  progress  of  the  argument  of 
the  case,  is  not  a  valid  tender.  Keys 
V.  Roder,  i  Head  (Tenn.)  19. 

Where  separate  claims  are  held  by 
the  same  person,  the  tender  need  jiot 
be  divided  to  meet  each  claim.  Jolin- 
son  V.  Cranage,  45  Mich.  141;  Thelford 
V.  Hubbard,  33  Vt,  440. 


So  if  the  creditor  makes  one  demand, 
based  on  several  accounts,  some  of 
which  are  legally  due  and  others  are 
illegal,  he  cannot  compel  the  debtor  at 
his  peril,  to  separate  the  legal  from  the 
illegal  demands.  Johnson  v.  Cranage, 
45  Mich.  14. 

As  a  tender  admits  absolutely  that 
the  amount  tendered  is  due,  and  an 
offer  by  way  of  compromise  admit* 
nothing,  an  offer  of  money  in  compro- 
mise is  not  a  legal  tender,  though  no 
greater  amount  than  that  offered  is 
ultimately  recovered.  Latham  v.  Hart- 
ford, 37  Kan.  3491  Elderkin  v.  Fellows, 
60  Wis.  339. 

Whe're  one  who  was  indebted  to  hb 
firm,  tendered  his  check  in  payment, 
and  the  partner  to  whom  the  check  was 
tendered,  refused  to  receive  it  unless  it 
was  made  payable  to  him  individually, 
whereupon  the  debtor  tore  up  the 
check,  it  was  held  that  there  had  been 
no  tender.  Murphy  v.  Gold,  etc,  Tel. 
Co.  (Cily  Ct),  3  N.  Y.  Supp.  804. 

The  payor  of  a  note  must  be  at  the 
place  of  paj'nient,  at  the  time  it  matures, 
ready  and  willing  to  pay  the  same,  and 
must  deposit  the  amount  due  in  some 
bank  or  other  place  to  be  paid,  or  must 
keep  it  intact,  and  if  suit  be  commenced, 
carry  it  into  court,  and  deposit  it  there 
when  he  files  his  answer.  Adams  i', 
Rutherford,  13  Oregon  78. 

Where  one  seeking  to  redeem  a  mort- 
gage, tendered  the  principal  and  interest 
alone,  without  including  the  costs  which 
had  been  properly  incurred  in  connec- 
tion with  a  sale,  the  sale  having  been  en- 
joined by  the  party  seeking  to  redeem, 
and  the  mortgagee  declined  either  to 
accept  or  refuse  the  tender,  because  of 
his  apprehension  as  to  the  effect  which 
his  acceptance  of  it  might  have  upon  a 
pending  suit  which  had  been  brought 
against  him  bj'  the  party  seeking  to  re- 
deem to  set  aside  the  mortgage  for  al- 
leged fraud,  and  also  because  he  was 
unwilling  to  accept  the  tender  without 
the  advice  of  his  counsel,  this  was  held 
to  constitute  a  sufficient  tender.  Lam- 
bert ti.  Miller,  3SN.J.  Eq.  117. 

At  maturity  of  a  mortgage,  the  mort- 
gagor offered  to  the  mortgagee, accounts 
against  the  latter  which  he  had  paid  at 
the  latter's  request,  and  upion  the  agree- 
ment that  they  should  be  credited  on 
the  mortgage  debt,  and  tendered  the 
balance  of  the  debt  in  cash.  It  was 
held  by  the  Michigan  court  that  the 
costs  of  a  proceeding  to  foreclose, 
should  not  be  taxed  against  the  mort- 
gagor.   Castle  V.  CasUe,  78  Mich.  198. 
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amount  due  on  thedebt.   Magnussotlv.  to  whom  the  offer  U  made,  abeolutely 

Wllliami.  Ill  111.450.    See  also  Chlelo-  reruees  to  receive  the  money,  it  is  not 

vich   V.   Krauss   (Cal.    18S6),   11    Pac.  necessary  to  take  the   monejr  and  ac- 

Rep.  7S1.  tuBlly  offer  It,  in  order  to  constitute  a 

Tile  rules  (governing   tender   are  so  tender,  because  that  would  be  an  idle 

clearly  stated  by  the  supreme  court  of  ceremony.    In  this  case,  the  person  who 

iVew  HamfiAire,  in  an  early  case  arig-  mode  the  tender  had  not  the  money  to 

Ing  In  that  state,  that  it  seems  not  out  pay,  had  the  tender  been  accepted.    But 

of  place   to  give   the  opinion   of   the  it  was  proved  there  was  money  on  the 

court,  by  Green,  J.,   at   length.  "  It  Is  spot  which  he  might  have  trarrowed. 

clearly  settled,"  says  that  court,  "  as  a  We  were  strongly  inclined  at  first,  to 

general  rule,  that  in  order  to  constitute  think  thiscase  came  within  the  principle 

a  legal  tender,  he  who  makes  it  must  be  of  Harding  v.  Davis,  z  C.  &  P.  77;  ii  E. 

ready  to  pay,  or  at  least   must   have  C.  L.  35.  hut  a  more  attentive  con sldera- 

within  his  immediate  reach,  the  means  Hon  of  the  subject  has  convinced  ui 

to    pay,    and    must  actually    oCTer    to  that  we  were  mistaken  in  this.    In  that 

ay.     French   v.  Watson,  a.Wil.  74;  case,  the   money  was  not  only   in  the 

■a.  lAt,  20S.  a  ;  Thomas  v.  Evans.  10  house  where  the  tender  wss  made,  hut 

East  101 ;   Leatherdale  v,  Sweepetone,  the  person  who  owned  the  money  actu- 

3  C.  &  P.  343 ;   14  E.  C.  L.  338  ;  Gtas-  ally  ofTered  to  go  to  the  room  above 

cott  V.  Day,  5  Esp.  4S.     But  it  is  not  and  produce  it  for  the  purpose  of  the 

necessary,  in  all  cases,  In  order  to  con-  tender.     In  this  case,  there  was  no  at- 

stitute  a  legal  tender,  that  the  money  tempt  to  barrow.    There  was   no  offer 

should  lie  actually  brought  forward,  as  to   lend.     It  was  notlinown  to  either 


SS 


well  as  offered.  If,  when  there  is  an  parly  that  themoneycouldbeborrowed. 
offer  to  pay,  the  party  to  whom  the  In  the  case  of  Harding  v.  Davis,  a  C. 
offer  is  made,  refuses  atisolutely  tore-     Sc  P.  yj;  13   E.  C.  L.  35,  the  money 


loney,  the  objection  that  the  may  be  considered  a 

money   was    not   brought   forward,   is  dered,  because  the  ot 

waived.     Read  v.  Goldring,  i  M.  &  S.  produce  it  and  deliver  It  to  the  person 

16;  Glascott  v.  Day,  5  Esp.  48;  19  Ves.  to  whom  the  tender  was  made.     But  In 

^i;Breed  v.Hurd,6'Pick.  (MaGs.)3s6.  thiscase,  how   can  the  money  of  Mr. 

And  it  is  not  necessary  that  the  per-  Currier   l>e  considered   as  ready  to  be 

■on  making  the  tender,  should  have  the  applied   to  the  purpose  of  the  lender, 

money   in   his   own  possession  on  the  when  no  mortal  thought,  at  the  time,  of 

spot.     If  the  sum  offered  is  absolutely  thus  applying  his  money  ?     In  the  case 

refused,  it  is  enough   that   the   money  inCarrlngtonand  Payne.Cheowner  had 

was  upon  the  spot  and  ready  for  the  assented  that  his  money  should  be  ap- 

purpose.     Harding  v.  Davis,  a  C,  &  P.  plied  to  the  purposes  of  the  tender.     In 

J7 ;  1 1  E.G.  L.  35.  It  is  not  necessary,  this  case  there  was  no  such  assent.  And 
n  all  cases,  that  the  party  making  a  this  Is  a  most  material  difference.  How 
lender  should  be  ready  to  pay  in  money  could  his  money  be  considered  as  ready 
which  is  a  legal  tender.  Bank  bills  are  for  the  tender  before  he  assented  that  It 
not  a  lawful  tender.  Grigley  v.  Oakes,  should  be  so  applied  i  We  are,  on  the 
3  B.&P.  5^6;  Warrenv.  Mains,  7  Johns,  whole,  of  opinion  that  to  hold  the  tender 
(N.  Y.)  476;  Hallowell,  etc.,  Bank  v.  made  In  this  case  a  legal  one,  would  be 
Howard,  13  Maes.  135;  4  Stark.  Ev.  going  much  beyond  any  adjudged  case  to 
1391.  Yet  a  tenderin  hankbillsis  well  be  found  in  the  books.  Indeed,  it  would 
enough,  if  there  be  no  objection  to  the  be  to  hold  that  an  offer  of  the  moner 
tender  at  the  time,  on  that  account,  altsolutely  refused  is  a  legal  tender,  al- 
Wrlght  V.  Read,  3  T.  R.  C54;  Alexan-  though  he  who  makes  the  offer  has  not 
der  V.  Brown,  i  C.  &  P.  2S8;  11  E.  the  money  to  pay.  This  would  be  con- 
C.  L.  395.  IniiSuch  a  case,  the  person  trary  to  a  principle  of  law  perfectly 
who  makes  the  tender  is  not  prepared  to  well  settled,  that  he  who  makes  a  ten- 
make  a  tender  that  can  avail  him  any-  der  must  be  ready  to  pay  in  all  cases." 
thing,  if  an  objection  is  made  to  the  Sargent  v.  Graham,  5  N.  H.  440;  la 
money  offered.     But  aa  bank  bills  pass  Am.  Dec.  469. 

current  as  money,  If,  when  bills  are  of-  PlAo*  of  Tetidar. — Where   a.   note  is 

fered,  no  objection  Is  made  on  that  ac-  made  payable  at  the  counting  room  of 

count,  all  objection  Is   presumed,  with  E.  !>.,  the  placing  of  funds  in  his  hands 

^eat  propriety,  to  be  waived.    So  when  for  the  purpose  of  paying  the  note,  with 
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%,  When  Actual  Fiodnction  of  tiie  IConey  ia  Ezonnd. — The  actual 
production  of  the  money  is  not  required  where  the  party  is  ready 
and  willing  to  pay  it,  but  is  prevented  by  the  creditor's  declaring 
that  he  will  not  receive  it,  or  by  his  making  any  declaration  equiv- 
alent to  a  refusal  to  accept  it  if  tendered.* 

■uthorltj  given  him  bj'  the  promisor  to  than  o 

paj   the   note   when    due,   from   those  caeca  in  which  the  ai 

funds,  and   the  readinesE   of  E.  L,  to  Heckemann   v.   Young,  55    Hun   (N. 

make  payment  if  the  promisee  had  at-  Y.)  406.    These  provisions  of  the  Nra 

tended  to  receive  pavment,  constitutes  Tork  code  apply  to  equitable  as  well  as 

a  good  tender,   if   such    readiness    to  to  legal  actions.     Singleton  v.   Home 

pay   continues,      Carley  v.  Vance,   17  Ins.  Co^  iii  N.  Y.  644,  rrvcrjia^  9  N. 

Mass.  389.  Y.  Supp.  947. 

If  the  creditor  Is  at  the  window  of  1.  3    Green!.    Er.    (loth     ed.)   603; 

his  own  house,  and  wilt  not  admit  (he  Oduni  i>.   Rutlcdge,  etc.,   R.  Co.  (Ala. 

debtor  into  the  house,  it  is  sulficlent  to  1891],  10  So.  Rep.  212;  Root  -o.  Johnson 

make  the  tender  at  the  window.     Wing  (Ala.  1891 ),  10  So.  Rep.  393;  Rudulph  r. 

V.  Davis,  7  Me.  31.  Wagner,  36  Ala.  698;  Sands  i'.  Lyon,  18- 

As  to  place  of  tender  of  specific  ar-  Conn.  iS;  Mitchell  v.  Merrill.  3  Blackf. 
ttcles,  see  infra,  thU  title.  Tender  of  (Ind.)  87;  i8  Am.  Dec.  128;  Blair  v. 
Sfecijic  Property-  Hamilton,  48  Ind.  32;  Champion  Ma- 
Statutory  Offar. — An  offer  in  writing,  chine  Co.  v.  Maine,  43  Kan.  371; 
under  a  statute,  to  pay  a  definite  sum  Dorsey  ».  Barbee,  Lltt.  Cas.  ( Ky.;  204; 
of  money,  or  to  deliver  a  specific  ar-  12  Am.  Dec.  296;  Ware  'v.  Berlin,  43  La. 
ticle  of  property,  takes  the  place  of,  and  Ann.  534;  Parker  v.  Perkins,  8  Cush. 
Is  equivalent  to,  a  tender;  but  it  does  (Mass.]  319;  Hazard  ir.Loring.ioCuih. 
not  dispense  with  the  necessity  of  a  (Mass.)  267;  Rogers  o.  Rutter,  11  Gray 
readiness  and  ability  on  the  part  of  the  (Mbse.)  410;  Duffy  u.  Patten,  74  Me. 
person  making  the  offer,  to  pay  or  396;  Finney  v.  Jorgenson,  27  Minn.  26; 
deliver  at  the  time  the  offer  is  made.  Guthman  v.  Keam.  8  Neb.  503;  Brown 
Ladd  -D.  Mason,  10  Oregon  308.  See  -o.  Simons,  45  N.  H.  3li;  Vaupell  r. 
Cassldy  v.  Hosier,  11  Iowa  243;  Her-  Woodward,  2  Sandf.  Ch.  (N.  Y.)  143; 
berger  v.  Husman,  90  Cal.  583.  Dana  v.  Fiedler,  1  E.  D.  Smith  (N.  Y.) 

Where  defendant  makes  an  offer  of  463;  Slingerland  -v.  Morse,  8  Johns.  (N. 

Judgment  for  a  specific  sum,  "  and  ac-  Y.)  474;  Bellinger  i>.  Kitts,  6  Barb.  (N. 

crued  coals, "this  is  sufficient, under  the  Y.)  373;  Holmes  v.  Holmes,  12  Barb. 

Minnesota  statute.       Petroskj  &.  Flan-  (N,  Y.)  137;  Stone  11.  Sprague,  30  Barb, 

agan,  38  Minn.  26.  (N.  Y.)  509;  Strong  v.  Blake,  46  Barb. 

An  oral  offer  made  before  a  justice,  (N,  Y.)    217;    Hoyt    v.    Sprague,    61 

and  entered  by  him   In   his   docket,  is  Barb.  (N.  Y.)  497;  Meserole  d.  Archer, 

sufficient  under  the  Wiiconsin  statute,  3  Boaw.  (N.  Y.)  376;  Everett  r,  S alius, 

Wllliamsr- Ready,  72  Wis.  408.  15   Wend.  (N.  Y.)   474;    Appleton   v. 

Under  the /<m>a  code,  the  fact  that  Donaldson,   x   Pa.   St.  3S1;   Brown  v. 

money  tendered,  but  refused,  was  kept  Dysinger,  i  Rawle  (Pa.)  408;  Hampton 

in  the  possession  of  the  party  making  it,  ti.  Speckenagle,  9  S.  &  R.  (Pa.)  112;  ti 

until  its   payment  into  court,  does  not  Am.  Dec.  704;  Barker  ti.  Packenhorn, 

Invalidate  the  tender.     Loughrldge  -v.  3  Wash.  (U.  S.)  14a;  Calhoun   p,  Ve- 

Iowa  Life,  etc.,  Assoc,  84  Iowa  141.  chio,  3  Wash.  (U.  S.)  165;  Hepburn  r. 

A  tender  essential  to  the  mainte-  Auld,  i  Cranch  (U.S.}  3]i;JohnKin 
nance  of  an  action,  will  not  be  allowed  -a.  Hocker,  i  Dall.  (U.  S.)  406;  Peck- 
to  be  made  on  a  motion  for  judgment  ham  v.  Stewart,  97  Cal.  147.  See 
for  want  of  a  sufficient  affidavit  of  de-  Dedekam  v.  Vose,  3  Blatchf.  (U.S.) 
fendantt,  where  the  statement  does  not  44;  Shipp  v.  Stacher,  8  Mo.  145. 
allege  a  tender,  and  the  affidavit  of  de-  While  the  actual  production  of  the 
fendants  seU  up  as  a  defense,  the  fact  money  to  be  paid  is  essential,  unless 
that  no  lender  has  been  made.  Scott  the  creditor  dispense  with  it,  either  by 
f.  Patterson,  i  Pa.  Dist.  Ct.  Rep.  603.  an  express  declaration,  or  other  equiva- 

The  provision  of  the  New  York  code  lent   act,    Brown   v.   Gilmore,   8   Me. 

(Code  Civ.  Proc.,  §  738),  does  not  apply  107;  22  Am.  Dec.   223;  yet  the  creditor 

to  joint  debtors;   where  there  is  more  may,  by  express  declaration,  as  well  as 
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hj  act,  relieve  the  debtor  from  actuallj  ducing  the  tnonev  at  the  time  of  making 

producing   it,  Cromwell  o.  Burr  {C.  the  tender.    But  it  would  not  dispente 

PI.),  11  N.  Y.  St.  Rep.  133;  Koon  v.  with   (he   necessity   of  hU  being  full^ 

Snodgrase,   18   W.   Va.   320;    Hall   v.  readv   to   pay   at  the  time   of  offering 

Norwatk   F.   Ins.   Co.,  57   Conn.  105;  to    redeem,     l^mar   v.    Sheppard,  84 

McKnlght   V.    WatklnB,  6   Mo.   App.  Ga.  561. 

118;  as  where  the  party  to  whom  the  But  the  New  Tork  courts  have  held 
tender  was  made,  says :  "  There  have  that  the  mere  statement  by  the  creditor 
been  costs  made,  and  you  have  got  to  that  he  will  not  receive  the  amount  due, 
settle  with  my  attorney,"  Ashburn  v.  accompanied  by  a  demand  of  a  larger 
Poulter,  35  Conn.  553;  or  says,  where  gum,  will  not  excuse  the  debtor  from 
the  tender  is  in  legal- tender  notes,  that  actually  producing  the  money.  Dun- 
he  will  take  nothing  but  coin,  Hanna  ham  u.  Jackson,  6  Wend.  (N.  V.)  aa;  1 
V.  Ratekin,  43  III.  463;  for  courts  do  Greenl.  Ev.  (loth  ed.),  ^  603. 
not  require  an  offer  of  money  to  be  Where thecreditor.upontheofferbe- 
made,  when,  from  the  facta  and  circum-  ing  made,  referred  the  debtor  to  his  at- 
stances  of  the  case,  it  is  apparent  that  torney,  saying  that  his  office  was  open 
such  offer  would  be  useless,  and  the  and  Uiat  ft  was  but  a  step  there,  but 
receipt  of  the  money  refused  by  the  did  not  in  terms  refuse  to  receive  the 
:.g  party.     Wright  v.  Young,  6  money,  nor  Interpose  any  objection  to 


"v^r; 


137 ;  70  Am.  Dec.  453;  Chinn  v.  the  production  of  the  money,  i 
Bretches,  43  Kan.  316.  mate  that  its  production  was  not  re- 
in a  case  declaring  the  law  to  be  as  quired,  this  would  not  excuse  the 
stated  in  the  text,  the  court,  by  Lurton,  failure  to  produce  the  money.  Strong 
J„  says:  "The  refusal  of  defendant,  v.  Blake,  46  Barb.  (N.  Y.)  2fj. 
when  approached  by  the  attorney  of  If  the  creditor  absents  himself  from 
complainants,  to  even  consider  the  home,  so  that  a  tendercannotbe  made, 
question  of  a  repurchase,  and  his  con-  and  the  debtor  does  all  in  his  power  to 
tea tion  that  he  was  not  bound  by  his  make  the  tender,  the  creditor  cannot 
agreement,  rendered  a  formal  tender  object  to  want  of  tender,  and  it  would 
of  the  purchase-money,  a  meaningless  seem  that  this  isso,whetber  the  abGence 
form."  Bradford  f.  Foster,  87  Tenn.  11.  was  or  was  not  for  the  express  purpose 
When  the  party  to  whom  the  offer  is  of  avoiding  the  tender.  Southworth 
made,  refuses  to  receive  the  money,  n.  Smith,  7  Cush.  (Mass.)  391 ;  Tasker 
before  it  it  actually  produced,  and  v.  Bartlett,  5  Cush.  (Mass.)  359;  Judd 
bases  his  refusal,  not  on  the  ground  that  xp.  Ensign,  6  Barb.  (N.  V.)  358;  Smith 
it  is  not  produced,  nor  on  the  ground  v.  Smith,  35  Wend.  (N.  Y.)  405;  2  Hill 
that  the  amount  produced  was  not  the  (N.  Y.)  351 ;  Howard  t.  Holbrook,  9 
exact  sum  offered,  but  on  some  collat-  Bosw.  (N.  Y.)  337;  Houbie  v.  Votken- 
eral  and  entirely  distinct  ground,  this  lng,MHow.Pr.  (N.  Y.}  169;  Trimble 
will  dispense  with  the  actual  produc-  *.  Williamson,  49  Ala.  535;  Barton  i'. 
tion  of  the  money.  Koon  v.  Snodgrass,  McKelway,  23  N.  J.  L.  165  ;  Wataon  v. 
18W.  Va.  330.  Sawyers,  54  Miss.  64;  Thomas  v. 
A  lessee  went  to  a  lessor  with  the  Mathis,  93  Ind.  560;  Kling  v.  Cbilds. 
money  in  his  hand,  and  a  receipt  which  30  Minn.  366. 

he    proceeded    to   read  to   the  lessor;  And  the  debtor  is  not  bound  to  go 

whereupon  the  lessor  refuGed  the  pay-  to  another  state  to  make  the  tender. 

ment,  and  told  the  lessee  that  it  would  Gill  v.  Bradley,  3t  Minn.  15. 

be  altogether  unnecessary  to  show  the  If    the    creditor    purposely    avoids 

money.     It  was   held   that  the  tender  a  lender,  and  brings  his  action  so  soon 

was  good.  Westmoreland,  etc..  Natural  thereafter  that  a  tender  could  not  be 

Gas  Co.  f .  DeWItt,  130  Pa.  St.  335 ;  aj  made,   the  debtor  is  thereby  excused 

W.  N.  C.  (Pa.)  103.  from  making  the  tender.     Gilmore  ». 

But  a  hesitating  refusal  does  not  dls-  Holt,    4    Pick.    (Mass.J    357;    Flsk   o. 

with  the  actual  production  of  the  Williams,   75   Me.    117;    Shroeder   v. 

Dunham  v.  Jackson,  6  Wend.  Laubenheimer,  jo  Wis.  480. 

_.,.33.  In  an  early  case,  decided  by  the  court 

Where  the  purchaser  at  a  tax  sale  of  appeals  of   Virginia,  this  question 

named  as  the  sum  which  he  was  willing  of  constructive  tender  was  passed  upon. 

to  receive  In  redemption  of  the  prop-  There,  Harrisoffered  to  repairamillfor 

erty,   an   amount   lai^er  than  he  was  Dandrldge,  and  to  receive  payment  for  It 

entitled  to  by   law,  this  would  relieve  either  In  money  or  in  property,  aud  if  in 

the  owner  from  the  neceMity  o(  pro-  property,  the  same  was  to  be  valued  by 


loney.     1 
N.  Y.)3: 
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two  men.  On  the  day  the  work  wst  fin-  If  the  creditor  refuses  to  remain  till 

iahed,  the  parties  settled  their  accounts  the  monej  can  be  counted,  the  tender 

and  filed  the  balance  due  Harris  at  £48.  U  good.     Raines   v.  Jones,  4   Humph, 

"arriB  called  upon    Dandridge  to  Bign  (Tenn.)  490;  Knight  v.  Abbott,  30  VL 


this  account,  which  herefused  to  do  un-     577;  Leatherdale  v.  Sweepstone,  3  C. 
less  Harris  would  state  that  the  payment    &  P.  343, 

1  he  made  in  propertj.     Dand-         But  where  the   debtor   oRered  bank 


ridge   then   desired   Harris   to  join   in  bills  which  were  not  legal  tender,  t 

naming  persons  to  value  the  property  while  the  creditor  was  counting  them, 

and  to  receive  it,  which  Harris  promised  having    made    no    objection     on     the 

to   do,  hut   did   not.     Dandridge   then  ground  of  their  being  bank   hills,  the 

wrote  a  letter  to  Harris  requesting  him  debtor   made  an   insulting  remark    to 

to  come  and  have  the  property  valued,  him   which   caused   him   to   leave   the 

Harris  did  not  make  the  objection  that  room,  it  was  held  that  the  tender  was 

the  property  ought  to  be  cnrried  to  him,  insufliclent.    Harris  v.  Mulock,  9  HoV, 

but  declared  that  he  would  not  receive  Pr.  {N.  Y.)  402, 

property,  and  in    forty-one    days    after  Where    plaintiff  stated  to  defendant 

the  work  was  finished  and  before  Dand-  that  he  was  willing  to  give  him  £10,  and 

ridge  would  probably  have  had  time  to  a  witness  who  stiKid  by  stated  that  she 

make  a  legal  tender,  brought  suit  on  had  the  money  up  stairs,  and  she  would 

the    account.       The   court   held    that  go  up  stairs  and  fetch  It,  hut  plaintiff 

Dandridge  was   excused  from  making  said  she  need   not  trouble   herself,  he 

the   tender.      Dandridge   v.    Harris,    i  could  not  take  it,  this  was  held  to  be  a 

Wash.  (Va.)  316;  1  Am.  Dec.  465.  good  tender.     But,  says  the   court,  bT 

In  the  case  of   Sands  .t.   Lyon.    18  Best.C.I.r     "  It  would  not  do  if  a  man 

Conn,  iB,  the  defendant  was  proceeding  said,  '  1  have  got  the  money,  but  must 

in  a  wagon  to  the  houseof  the  plaintifls,  go  a   mile   to   fetch   it.'"     Harding  r. 

having  in  his  pocket  a  bag  containing  Davies,  J  C.  &  P.  77 ;  11  E.  C.  L.  35. 

specie  Gutlicient  to  pay  a  legacy,  due  the  And  the  same  view  is  taken  by  the 

female   plaintiff.     On  his   way   to   the  supreme    court   of  Teimeijee,    though 

house,  he  saw   Sands,  the  husband  of  the  English  case  is  not  cited.     Fams- 

the  legatee,  and  one  of  the  plalnillTs,  worth  v.  Howard,  1  Coldw.  (Tenn.)  315. 

coming  towards  him  on  fooC     When  Where  the  creditor  has  assigned  the 

they  met,  defendant  stopped  his  wagon  claim,  and  refuses  not  only  to  receive  the 

and  said   to   Sands:  "I   have  got  the  money  himself,  but  to  give  the  n«me  of 

money  here  to  pay  you   the  legacy  my  the  assignee,  the  debtor  Is  excused  from 

father,  Joshua  Lyon,  left  your  wife  in  making  the  tender.    Strafford  v.  Welch, 

his  will7'  at  the  same  time  putting  his  i;q  N.  H.  46;  Fritz  v.  Simpson,  34  N.  J. 

hand  into  his  pocket  to  draw  therefrom  Eq.  436;  Noyes  t'.  Clark,  7  Paige  (N, 

the  bag  containing  the  money.     While  Y.)  179;  32  Am.  Dec.  620. 

he   was   so   doing,  Sands,  who  was   at  It  would  seem  that  In  admiralty,  the 

that  time  walking  rapidly,  said  to  him :  question  will  not  be  considered  whether 

"I  want  nothing  to  do  with  such  cut-  the   monej   was  actually   produced  or 

throats  as  you,"  and  without  slopping  not.  If  a  real  offer  to  pay  it  was  made 

or  slacking   his   pace,  walked   by   and  without  condition,  by   one  ready  and 

away  from  the  defendant.  Immediately  willing  to  pay,  and  the  offer  is  renewed 

B(terwards,andon  the  same  day,  defend-  in  the  answer  or  upon  the  record,  at 

ant  proceeded  to  the  residence  of  Sands,  some  time  during  the  litigation.     Boul- 

and  there  tendered  to  his  wife,  the  lega-  ton  t.  Moore,  14  Fed.  Rep.  931. 

tee,  the  amount  of  the  legacy,  which  Where  the  creditor  told  the  debtor's 

she  positively  refused  to  receive.    This  agent  that  he  need  not  make  a  formal 

was  held  to  be  a  sufficient  tender.    And  tender,  as  he  would  not  accept  it,  this 

so,  the  supreme  court  of  K^rmi?!)/ held,  excused    the    failure    to   actuAll^  pro- 

in  a  very  similiar  case.     Knight  V.  Ab-  duce  the  money  at  the  tittle  of  making 

bott,  30  Vt.  577.     In  Meserole  v.  Ar-  tender.     Hall  v.  Norwalk  F.  Ins.  Co, 

cher,  3  Bosw.  (N.  Y.)  376,  the  party  to  57  Conp-  '05. 

whom  the  offer  to  pay  was  made,  said:  Where  there  is  an  eipress  refusal  to 

"  Get  away,  I  will  have  nothing  to  do  receive  notes   which  were  to  be  deliv- 

with  it."     And  this  was   held  to  dis-  ered     in     part     payment     of    land,   a 

pense  with  an  actual  production  of  the  formal  tender  of  them  is  unnecessary, 

money,  it  being  shown  that   the  party  Ware  v.  Berlin,  43  La.  Ann.  534. 

making   the  offer  had  the  money  with  If  a  party  offers  to  deliver  a  bond 

him  at  the  time.  which   the  other  party  exprcues   hi* 
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3.  The  Kedinm. — A  tender  in  anything  which  is  by  law  made 
l^al  money,  is  good,* 

intention  not  to  accept,  though  admit- 
ting It»  sufficiency,  this  is  a  good  ten- 
der, though  the  bond  is  not  exhibited,  decision  of  the  Unii'e'd  Stales  Supreme 
and  there  is  no  prooi  that  it  has  lieen  Court,  as  announced  In  Bronson  v. 
prepared  and  executed.  Abrams  v.  Rodea,  7  Wall.  (U.  SO  229,  and  Butler 
Suttles,  Buib.  (N.  Car.)  99.  v.  Horwitz.  7  Wall.  (U.  S,)  258. 

Where  the  holder  of  a  note  refusea  The  case  tint  cited,  that  of  Bronson 

to  receive  the  amount,  on  the  ground  t.   Rodea,  was   originally  decided  bj 

that  it  had  been  attached  at  the  suit  of  the  New   i'ort  court  of   appeals,    in 

a  third  person,  this  will  not  excuse  the  harmony  with  the  decision*  of  the  su- 

actual  production  of  the  money.  Bacon  preme   court  of  Illinois,  and  will   be 

V.   Smith,   3   La.   Ann.   441;   46    Am.  found  reported  ln34N.  Y.649.     It  is 

Dec.  549.  interesting,  notonly  because  it  contains 

Where   an  antecedent  tender  is  re-  a  full  discussion  of  the  coinage  laws, 

quired,  a  written   communication  de-  t>ut   because  the  opinion   of  the   ma- 

manding   the    cancellation   of   a    con-  jority    of  the   court    was   rendered   by 

tract,  and  expressing  a  willingness  to  Mr.   Chief   Justice    Chase,    who    had 

return  «'hal  had  been  paid,  when  not  been  the  secretary  of  the  treasury  at 

answered  or  expressly  declined,  la  not  the  time   when    the   legal-tender   act 

a  substitute  for  a  tender,  and  does  not  was  adopted. 

-constitute  an  excuse  for  not  making  it.  In  both   Bronson   v.  Rodes,  7   Wall. 

Adams  r.  Friedlander,37  La.  Ann.  350.  (U.  S.J  ^19,  and  Butler  v.  H  or  wit  z,  7 

A  subscriber  to  the  caplMl  stock  of  Wall.  (U.  5.)  2j8,  the  court  held  that 

a  corporation  la  not  excused  from  mak-  the  judgment  should  be   fnr  the  sum 

ine  a  tender,  by  reason  of  a  statement  agreed  to  l>e  due  with  Interest  in  coin, 

to  tiim  by  the  secretary  of  the  company,  and  not  for  the  value  in  treasury  notes, 

that   be   has   no  stock  for  him.     Ohio  assessing  as  damage  the  value  in  treaa- 

Ins.  Co.  V.  Nunemacher.  10  Ind.  334.  ury  notes  of  the  coin  to  be  paid  under 

In  an  English  case,  where  a  debtor,  the  terms  of  the  note, 

on  leaving  home,  left  ten  pounds  with  Incases  already  cited  from  the  United 

his  clerk  for  the  creditor,  and  the  cred-  5fa/rj  Supreme  Court,  the  notes,  in  ex- 

itor    was    informed    of   thia    when    he  press  terms,  provided  that  the   amount 

called,  but  demanded  a  larger  sum  and  should   be   payable    in  coin.     A    case 

said  he  would  not  receive  anythlngless  afterwards   came  before   that  court,  in 

than  the  whole  demand,  and  the  clerk  which  the  note,  while  executed  prior  to 

did   not   offer   the   ten  pounds,  it  was  the  passage  of  the  legal-tender  act,  was 

held  that  there  was  no   valid  tender,  not   made   payable   expressly   in  coin. 

Thomas  I'.  Evans,  10  East  101.    Seealso  The   question  was   therefore   squarely 

Dickinson  i^,  Shee,  4  Esp.  68.  presented  to  that  court,  whether  a  note 

1.  Wright  V.  Jacobs.  61  Mo,  13.  executed    prior  to  the  passage  of  the 

A  deed  made  while  tbePcHKJv/i'aai'a  legal-tender  acts  could    l>e  discharged 

Act   of     1793    was    in    force,    making  by   a   tender    of    treasury    notes    made 

Spanish  dollars  legal  tender,  provided  legal  tender  by  those  acts.     This  is  the 

that  ground  rent  should  be  payable  In  case  of  Hepburn   ii.  Griswold,  8  Wall. 

Spanish  milled   dollars.     It  was   held  (U.  S.}  603.    In  this  case,  the  legal-ten- 

by  the  common  pleas  court,  that  tender  der  acts  were  declared  void  and  uncon- 

in  those  coins  is  good.     Perot  i'.  Eich-  stitutional  as  to   contracts   made  prior 

holz,  6  Pa.  Co.  Ct.  Rep.  191 .  to  their  passage.    But  in  the  next  year, 

A  promissory  note  executed  subse-  the  supreme  court  reversed  this  decision, 
quent  to  the  act  of  Coneress  of  Feb.  and  held  the  acts  to  be  constitutional, 
3Sth,i86i,knownasthe"iree:al-Tender  even  when  applied  to  contracts  ex- 
Act,"  which  note  Is,  by  its.  express  ecuted  l>erore  their  passage.  Knox  v. 
terms,  payable  In  American  gold,  is  not  Lee,  11  Wall.  [U.  S.)  457. 
discharged  by  the  tender  of  Vnittd  It  was  held,  however,  in  Nt-aj  York, 
Slates  treasurv  notes.  McGoon  v.  that,  afler  the  decision  of  the  United 
Shirk,54lll.4o8;5Am.Rep.  112.  This  ^Ca/M  Supreme  Court  in  Hepburn  ti. 
case  overrules  the  earlier  decisions  of  Griswold,  8  Wall.  (U.  S.)  605,  which 
the  Illinoii  supreme  court,  as  found  in  declared  the  act  void  as  to  contracts 
Hull  V.  Kohlaaat,  36  III.  130;  Whit-  made  prior  to  Its  passage,  a  tender  by 
907 
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the  moKgagor  or  hU  grantee,  of  paj- 
ment  of  the  mortgage  debt  in  legal-ten- 
der notes,  was  not  valid  where  the  mort- 
gage was  executed  before  the  passage  of 
the  act;  and  the  validitj'  of  thli  tender 
WBG  not  affected  by  the  fact  that  the 
V»iltd  Statu  Supreme  Court  subee- 
quentljr  reverted,  "      "  ... 


be  conBtftutional  and  valid,  even  as 
to  debts  contracted  prior  to  tt»  pas- 
sage. Harris  V.  Je«,  SS  N.  Y.  ^at; 
14  Am.  Rep.  185.  Sec  also  Hart  v. 
Flynn,  8  Dana  (Ky.)  190;  Money,  vol. 

is;  p.  701. 

It  is  interesting  to  note  in  this  con- 
nection, that  it  liaa  t>een  held  bv  the 
courta  of  North  Carolina  and  Geor- 
gia, that  a  tender  in  1863  of  Confeder- 
ate money,  in  payment  of  debts  con- 
tracted before  the  war,  was  not  a  valid 
tender.  Love  v.  Johnston,  71  N.  Car. 
4tc;  Phillips  v.  Gaston,  37  Ga.  16. 

Where  the  contract  is  eipressly  or 
impliedly  to  pa;  money,  a  tender  of 
bank-notes  is  insufficient,  Donaldson 
r..  Benton,  a  Dev.  &  B.  (N,  Car.)  435. 
Comfare  Keyes  r.  Jasper,  j  III.  305; 
except  where  the  objection  is  expressly 
put  on  some  other  ground.  Jennings 
V.  Mendenhall,  7  Ohio  St.  357 ;  Keyes 
t-.  Jasper,  5  III.  30s;  Ewing  v.  Ander- 
son, 3  Tenn.  Ch.  3^4.  Koehler  v.  Buhl, 
04  Mich.  496;  Hortsack  v.  Mort,  76 
Md.  181. 

As  between  a  bank  and  its  debtora,  a 
tender  by  thelatter,in  notes  of  the  bank, 
is  sufficient.  Northampton  Bank  v. 
Balliet,8W.&   S.  (Pa.}   311;  43  Am. 

The  offer  of  a  check  is  not  a  suffi- 
cient tender,  where  objection  is  made 
to  the  form  of  tender.  Collier  v. 
White,  67  Mifis.  133;  Larsen  v.  Breene, 
13  Colo.  4B0;  Martin  v.  Clover  {Su- 
preme Ct.),  17  N.  Y.  Supp.  638; 
Grussy  v.  Schneider,  50  How,  Pr.  (N. 


Ohio  St.  157;  Sloan  c.  Petrie,  16  III. 
361 ;  Thome  v.  San  Francisco,  4  Cal.  137. 

A  tender  of  a  certified  check  is  oo' 
more  effectual  than  of  one  not  certified. 
Thome  v.  San  Francisco,  4  Cal.  137; 
Larsen  v.  Breene.  I3  Colo.  4S0. 

Where  a  certified  check  is  tendered,, 
and  is  afterwards  deposited  in  court, 
the  failure  pending  the  suit  of  the  bank 
on  which  it  was  drawn,  does  not  relteve- 
the  party  depositing  it,  from  payment. 
Larsen  v.  Breene,  I3  Colo.  480. 

A  bank  certificate  of  deposit  is  not  1 
lawful  tender.  Dougherty  v.  Hughea,. 
3  Greene  (Iowa)  91 ;  nor  is  a  postal 
order.    Gordon  o.  Strange,  1  Exch.  477. 

But  if  no  objection  is  made  on  the 
ground  that  it  is  not  lawful  money,  a. 
certificate  of  deposit  is  a  sufficient  ten- 
der.    Gradle  v.  Warner,  [40  111.  133. 

Where,  on  rescission  of  a  contract,, 
the  monej  received  thereunder  ia 
tendered  beck,  it  is  not  necessary  that 
the  identical  money  received  should 
be  offered  back.     Michigan  Cent.  R. 


Co. 


Dunham,   30   Mich. 


See 

Where  a  railroad  companj  rcccfvea 
passenger  Into  its  cars,  and  allows 
mm  to  commence  his  journej,  it  Is  not 
necessary  that  the  passenger  should 
olTer  legal  tender  In  payment  of  his 
fare;  the  company  is  bound  to  receive 
payment  in  any  good  and  lawful 
money  which  the  passenger  mav  offer, 
Farbell   v.  Central    Pac.    R.   Co^  34 


I'.  Commercial  Loan  Co.,  84  III.  351; 
Poague  T.  Greenlee,  ai  Gratl.  (Va.) 
734;  Lewis  V.  Larson,  45  Wis.  3J3. 
Ccmfare   Wilby   v.  Warren,  :    TiddV 


Rep.  S03;  Jones  v.  Arthur,  8  D.  P.  C. 
443;  Mitchell  V.  Vermont  Copper  Min. 
Co.,  67  N.  Y.  aSo;  Becker  v.  Boon,  61 
N.  Y.  317;  Jennings  v.  Mendenhall,  7 


aff^d  bj  court  of   appeals,  53    N.    J. 
L.  558 

A  tender  of  past-due  paper  of  the 
party  to  whom  the  tender  Is  to  be 
made,  is  not  a  tender  of  a  payment 
which,  by  the  contract,  is  required  to 
be  made  in  cash.  Hughes  v.  Danlells 
(Mich.  iSgi),  49  N.  W.  Rep.  c,^. 
Compare  Northampton  Bank  v.  Bal- 
liet,  8    W.   &   S.    (Pa.)   311;   41  Am, 

Where  payment  is  to  be  made  in. 
collaterals,  the  party  making  the  ten- 
der muKt  aver  and  prove  that  the  col- 
laterals tendered  were  of  the  kind 
contracted  for.  Mason  v.  Croom,  14. 
Ga.  211. 

A  tender  of  goods  in  satisfaction  of 
a  note  payable  in  money,  will  not  avail. 
Wilson  V.  McVey,  83  Ind.  108. 

An  offer  in  a  complaint,  to  deliver 
up  a  draft  received  in  settlement  of  a 
claim,  is  a  sufficient  tender,  in  anactiott 
to  rescind  the  settlement.  Berrf  u. 
American  Cent.  Ins.  Co,  133  N.  Y.  ^ 
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1.  Sleotion  to  Fay  in  Honey  or  Property. — Where  the  debtor  has 
-the  election  to  pay  either  money  or  property,  if  he  fails  to  make 
tender  on  the  day  fixed  for  payment,  he  thereby  loses  his  election, 

.and  the  obligee  has  the  right  to  demand  money,* 

6.  Premature  Tender. — A  premature  tender  is  of  no  avail.* 

1.  Roberts  V,  Beatty,  3  P.&  W.  (Pa.}  39S;  26  Am.  Dec.  541.     See  also  Rob- 

■63;  ai  Am,  Dec.  410;  Farmers'  L.  &  T.  bins  v.  Luce,  4  Mass.  474. 

Co.  -D.  Canada,  etc.,  R.  Co.,   137  Ind.  In  a  NeTu  Tori  case,  one  Galbralth 

350  ;  1 1  L.  R.  A.  740.  sued  one  Newton,  on  notes  pajable  in 

On   the   question   of  the  delivery  of  produce  at  the  latler's  residence.    On 

property  in  payment  of  a  note,  the  su-  the  trial,  Newton  proved  that  on  the  day 

preme  court  oi MatHe.hy  Mellen,  C.  J^  the  notes  became  due, he  had  haj  in  his 

uses  the  following  language :  "  The  de-  barn,  and  was  then  ready  to  pay  in  hay. 

fense  is  placed  on  two  facU:     i.  That  but  that  no  particular  quantity  was  set 

at  the  time  the  note  became  due,  the  apart,  and  the  court  held   that  the  ten' 

-defendant  had,  at  the  place  agreed  upon,  der  was  insuHiclent.  Newton  v.  Gal- 
a  large  quantity  of  lumber,  and  that,  braith,  5  Johns.  (N.  Y.)  119.  To  the 
before  and  after  the  note  was  given,  he  same  effect  are  Barns  v.  Graham,  . 
Informed  the  plaintiS  that  such  would  Cow.  (N.  Y.)  453;  ic  Am.  Dec.  394 
be  the  fact.  The  plaintiff  did  not  at-  Smith  v.  Loomis,  7  Conn.  110;  Rix  v 
tend  at  the  time  and  place  agreed  on  for  Strong,  i  Root  (Conn.)  55;  Nichols  v. 
payment.  The  general  principle  is,  Whiting,  1  Root  (Conn.)  443;  McCoa- 
that  he  who  would  avail  hlmaelt  of  the  nell  v.  Hall,  Bravt.  (Vt)  J33, 
benefit  of  a  tender,  must  do  all  in  his  I.  Abshire  v,  Corey,  113  Ind.  484. 
power,  and  he  will  then  be  excused.  A  case  of  some  interest,  involving 
Lancashire  v.  Killingworth,  1  Ld.  this  question,  was  decided  by  the  A'ew 
Raym.687;ChipmanonSpec.Con.3ii.  Turk  court,  oi  appeals  not  long  since. 
It  is  contended  by  the  counsel  for  the  the  opinion  being  by  Andrews,  C.  j. 
plaintiff,  that,  as  he  did  not  attend  on  The  maker  of  a  promissory  note  made 
the  day  the  note  became  due,  it  was  his  tender  of  the  amount  on  the  dav  the 
duly  to  do  all  in  his  power  towards  pay-  note  matured  onits  face,  without  allow- 
ing it;  that  is,  that  he  should  have  ing  any  days  of  grace.  The  holder  of 
caused  a  ButGcIent  quantity  ofthelnm-  the  note  made  no  objection  on  this 
ber,  then  at  the   place,  to  he  set  apart  ground,   but   refused    to    receive    the 

.  and  surveyed  to  and  for  the  use  of  the  tender,  and  deliver  up  the  note  and  col- 
plaintiff,  and  so  separated  from  the  res-  laterals  wblch  he  held,  on  the  ground 
idue  of  the  lumtier  and  distinguished  as  that  he  was  entitled  to  hold  the  latter 
that  it  might  he  taken  by  the  plain-  as  security  for  another  claim  which  he 
tiff,  without  any  danger  of  mistake;  had  against  the  maker  of  the  note.  On 
or.  In  other  words,  he  snould  have  done  this  state  of  facts,  the  court  decided 
all  those  acts  which  would  have  that  the  tender  was  good.  "There  is 
vested  In  the  plaintiff  the  property  of  no  doubt,"  says  the  court,  by  Andrews, 
the  portion  so  set  apart  and  appropri-  C.  J.,  "  of  the  general  principle,  that 
ated.     It  Is  not  denied  that  there  is  an  the  tender  of  a  debt  before  it  is  due 

■essential  difference  between  a  tender  of  is   Ineffectual.     The  debtor  cannot  be 

money  and  of  cumbersome  specific  aril-  compelled  to  pay  the  debt  before  ma- 

cles  of  property."     And  the  court  held  turity,  and  the  creditor  is  not  bound  to 

that  the  defendant  had  not  made  a  legal  accept  payment  before  that  time.    But 

tender  of  the  lumber,  inasmuch  as  he  the  circumstances  In  this  case  are  pe- 

had  not  designated  any  particular  prop-  culiar.     Both  parties.  In  respect  to  the 

erty  which  could  vest  in  the  plaintiff,  tender,  treated   the  debt  as  due  when 

concluding  the  opinion  with  this  Ian-  the   tender  was  made,  and  the  relusa] 

guage ;    "  Notwithstanding  everything  to  accept  It  was  put  by  the  detendaols 

which   the   defendant  did,  and  which  solely  upon  the  ground  that  they  were 

has  been  relied  on  as   a   lender.  It  It  entitled  to  hold  the  bonds  as  security 

evident  that  the  plaintiff  could  not  have  for  the  loss  in  the  transaction  of  Janu- 

taken  and  appropriated  any  portion  of  ary  i6th,  1880.  It  is  not  necessary  tode- 

the  lumber  at  the  place  agreed  upon,  cide  in  this  case  what  the  rights  of  the 

without    being   chargeable   as   a   trea-  parties  would  have  been,  It  the  deCend- 

tpaaaer."    Wyraan  v.  Wlnslow,  11  Me.  ants  bad  refused  to  accept  the  aum 
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6.  MuBt  Cover  Entire  Debt. — There  can  be  no  valid  tender  of  part 
of  an  entire  debt.* 


day  when  by  it 


e  ground  that  the  note     Netv  Hamfikire,  that  the  debtor  is  not 

that  the  tender  did  not  excused  from  tendering  the  entire 
for  the  amountotthedebt,becftuseof  an  agree- 
ment with  the  creditor  that  a  Gum  of 
money  in  the  creditor's  hands,  which 
belonged  to  a.  third  party,  Ehould  be 
applied  or  accounted  for  as  a  part 
payment  of  the  debt,  unless  there  was 
a  valid  conEideration  to  support  such 
agreement ;  and  that  therefore  a  tender 
_?  ...^   j-.ti between   the  » —  '— 


tendered, 

days  of  grace.  But  in  view  of  the  tact 
that  days  ot  grace  were  originally  s 
indulgence  created  by  commercial  ai 
thority  for  the  benefit  of  the  debtor- 
although  they  have  come  lo  be  n 
garded  as  part  of  the  contract  itself- 
we  are  of  the  opinion  that  if  the  partii 

;,  treat  it  as  due  on  the     of  the  diffei 


the  creditor's  hands  and  the  si 


n  justlr 
!  insufBcient    Fisher  v.   Wif. 
lard,  10  N.H.  421. 

Where  $50  is  deposited  with  theclerlt, 
and  after  some  evidence  is  taken  In  the 
cage,  an  additional  $10  is  deposited,  the 
tender  is  not  good.  Frank  v.  Pickens, 
69  AU.  369. 

It  is  not  sufficient,  in  a  proceeding  lo 
WyckoS  V.  Anthony,  90  N.  redeem  from  a  tax  sale,  to  tender  the 
amount  paid  by  the  purchaser,  where  a 
premium  is  allowed  by  law.  The  ten- 
der must  Include  the  premium.  Lamar 
e  effect  as  if  v.  Sheppard,  84  Ga.  561. 
the  note  were  payable  on  a  day  certain  An  offer  of  judgment  "in  the  sum  of 
and  the  tender  were  madeon  that  day.  (407.71  principal,  and  interest  due  to 
Wooten  V.  Sherrard.  68  N.  Car.  334.  date  and  costs,"  has  been  held  to  be  an 
1.  Benj.on  Sales  (Bennett's  Notes),  t)  offer  of  the  sum  specified  as  the  total 
719:  Dixon  Ti.  Clark,  5  C.  B.  36^;  57  amount,  and  not  of  coats  and  interest  In 
E.C.  L.  365;  Uardingham  v.  MU  - 
C.  B.793;  57E.  C.  L.  793;  Sea 


S  it  is  payable,  i 
it  that  time  takes  place 
between  them,  based  on  this  accept- 
ance, and  the  rights  of  third  parties 
have  not  intervened,  the  days  of  grace 
will  be  deemed  waived,  and  ihe  same 
legal  consequences  will  follow  a 
ttMugh  the  transaction  took  place  o 
the  oay  of  the  legal  maturity  of  the 
paper.''  "'-->--  -  .-^^—  —  -t 
Y.443- 

If  a  note  is  payable  on  demand, 
lender  made  by  the  mater,  befoi 


Alien,  5     addition  thereto.     Upton  v.  Foster,  14S 


Sadgrove,  aj  L.  J.  Q,  B.   zt;   ?  E.  &  B. 
"    ".  C.  L.  .'-     "---■   -    "— ^- 

.  4S6;  : 

.  ;  9  L.  R,  A.  ss;  . 
Rep.  147;  Coulter  i^  Clark,  2  Ind.  App. 
jii;  Rose  V.  Duncan,  49  Ind.  369;  Ben- 
ton 1'.  Roberts,  2  La.  Ann.  243  ;  Baker 
V.  Gasque,  3  Sttobh.  {8.  Car.)  25  ; 
Weld  V.  Adams,  151  Mass.  74;  9  L.  R. 
A.  144.  Compare  McCartney  v.  I-inds- 
ley  (Can.),  Mont.  L.  Rep.,  j  (^^B.  455. 
A  tender  insutlicient  in  amount,  is  of  no 
avail.  Montague i'.Li:>ngan,6S  Mich. 98. 


Plaintiff  was  the  owner  of  fifty  inter- 
est-bearing bonds  of  $1,000  each,  which 
were  due  July  1st.  The  maker  of  the 
bonds  had  on  deposit,  a  sum  sufficient  to 
pay  the  face  of  the  bonds,  but  not  quite 
enough  to  pay  the  principal  and  interest 
It  was  held  that  the  plaintiff  was  not 
bound  to  receive  payment  of  forty-nine 
of  the  bonds,  and  retain  the  remaining 
one,  the  circumstances  showing  that  R 
was  the  intention  that  the  depository 
should  pay  all  the  bonds  as  ■  single 
transaction.      People's    Sav.    Bank   r 


A  deposit  of  money  with  the  clerk  of    Norwalk,  56  Conn.  547. 


subject  to  the  order  of  the 
person  entitled  thereto,  is  not  equiva- 
lent to  payment  or  tender,  unless  the 
full  amount  due  is  deposited.  Repp  v. 
Wiles,  3  Ind.  App.  167. 

It  makes  no  difference  that  the  insuf- 
ficiency in  amount  arises  from  an  hon- 
est mistake  on  the  part  of  the  debtor. 
Patnote  v.  Sanders,  41  Vt.  66;  98  Am. 
Dec.  564;  Baker  v.  Gasque,  3  Strobh. 
(S.  Car.)  2^.;  Brandt  v.  Chicago,  etc., 
R.  Co.,  26  Iowa  114;  Helphrey  V.  Chi- 
cago, etc.,  R.  Co.,  39  Iowa  480. 

It   is  held   by  the  supreme  court  of 


A  tender  of  the  amount  actually  due 
under  the  condition  of  abond,Is  agood 
tender,  though  it  is  less  than  the  pen- 
alty, and  is  made  after  default.  Tracy 
V.  Strong,  a  Conn.  659. 

Where  a  carrier  is  sued  for  loss  of  a 
part  of  the  goods,  and  for  damage  bf 
water  to  the  remainder,  the  defencUnt  K 
not  justified  in  refusing  a  tender  of  the 
value  of  the  goods  lost,  because  the 
amount  of  the  damage  lo  those  Injured 
was  not  also  tendered.  East  Ten n.,  etc, 
R.  Co.  V.  Wright,  76  Ga.  532. 

Where  a  sum  ts  to  be  paid  In  state 
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acrip  Hnd   part  in   money,   a  tender  of    ^^67;  Francis  j^.  Deming,  39  Conn.  loS; 
"      whole  in  scrip  ia  not  good,  even  ae     Hiil  t/.  Place,  J  Robt.  (N.  Y.)  389;  Eaton 


apart.  Wtiite  v.  Prigmore.  ag  Ark.  v.  Welle,  22  Hun  (N.  Y.)  iij^SiN-Y. 
i.  See  bIgo  Dubuque  v.  Miller,  11  576;  Barnes  v.  Greene,  30  Iowa  114; 
i.  583,  Martin  t'.Whisler,6a  Iowa  416;  Call  r. 


Where    there   are    several    distinct  Lothrop,  39  Me.  434;  Hay  v.  Outterout, 

claims  in  a  declaration, a  tender  of  the  3  Ohio  3S4;  Burt  v.  Dodge,  13  Ohio 

whole  amountofoneof  Iheclaims, with  131 ;  Berrr  v.  Davis,  77   Tex,   191;  19 

the  costs,  is  a  legal  tender  fro  ianlo.  Am.  St.  Rep.  74S.     See   Fishburne  f. 

Csrleton  -u.  Whitcher,  j  N.  H.  J89.  Sander*,  i  Nott.  &  M.  (S.  Car.)  342; 

Where  an  award  was  made  in  favor  Smith  v.  Curtiss,3S  Mich.  393;  Auden- 

of  the  same  person  against  five  insur-  reid  v.  Hull,  45  Mo.  App.  joz. 

:e  companies,  a  tender  made  by  one  Whether  a  tender  of  the  debt  with' 


fianj,  of  the  entire  sum  awarded,  is     out  costs  is  sufficient,  after  an  attorner 
id  tender  by  that  company.     Hall     has  been  employed  and  a  writ  issued, 
:'.  Norwalk  F.  Ins.  Co.,  57  Conn.  105.       but   not   served,    is   answered   In   the 


pany  tenc 

_   _         t  of  the  dam-  Y,)  731,  o^erfii/ijir  the  earlier  decision 

ages  to  two  animals,  it  was  held  not  to  of  the   Supreme  Court   in    Retan   v. 

be  good  as  to  either,  If  plaintiff  after-  Drew,  19  Wend.  (N.  Y.)  304;  and  Id 

wardrecoveredasumfortheinjuriesto  Brown  v.   Ferguson,  1  Den.  (N.  Y.) 

both,  larger  in  the  aggregate  than  the  196 ;  and  in  the  negative  in  Emerson  v. 

amount   tendered,  though  the  tender  White,  10  Gray  (Mass. )35i.     See  also 

was  larger  than  the  amount  recovered  Thurston  v.  Biaisdell,  S  N.  H.  367, 

for   either   animal   singly.     Shack   v.  The  party   to   whom   the  tender  Is 

Chicago,  etc.,  R.  Co.,  73  Iowa  333.  made,  is  not  bound  to  inform  the  parry 

Inolttdlng  Intereit. — A  tender  made  making  the  tender  what  costs  he  has 

after  the  day  of  payment,  must  include  incurred,     unless     inquiry    be    made, 

interest.     Hamar  v.   Demick,  14  Ind.  Smith  v.  Wilbur,  35  Vt.  133. 

105 ;  Francis  v.  Deming,  59  Conn.  108;  U  the  lender  is  not  made  till  after 

Woodsworth  -u.  Morns,  56  Barb.  <N.  suit  is  brought,  the  fee  of  the  clerk  of 

Y.)  <fi ;  Weld  v.  Eliot,  etc..  Bank,  158  one  per  cent  (U.  S,  Rev.  Stat.,  4  818) 

Mass.  339.  for  receiving,  keeping,  and  paying  out 

If,  after  tender  is  made,  the  debtor  the  money,  must   be  included  in  the 

mingles  the  money  with  his  own  and  amount  paid  Into  court.     The  Serapis, 

uses  it  in   his  business,  he  must,  upon  37  Fed.  Rep.  436, 

afterwards    paying    the    money    into  Sxeaialva  Amoimt. — A  tender  is  not 

court,    upon   action    brought    by   the  invalidated  because  the  sum  tendered 

creditor,  includes  nterest  to  the  elate  of  is  larger  than  the  amount  due.   Palter-  ' 

payment.     Murphv  v.  Gold,  etc.,  Tel.  son  i'.  Cox,  25   Ind.  a6t.     But  it  must 

Co.  (Citv  Ct.),  3  N.  Y.  Supp.  804.  be  in  such  shape  that  the  creditor  can 

A  tender  by  executors,  of  an  amount  take  from  it  the  amount  actually  due. 

which  does  not  equal  the  legacy  and  3  Green),  Ev.  (Redf.  ed.),  $  604. 

accrued  interest,  and  which  the  legatee  A  lender  of  an  amount  larger  than 

refuses  to  accept  as  a  partial  payment,  that  which  is  due,  is  not  good,  if  the 

does  not  stop  the  running  ot  Interest,  party    making    the     tender    requires- 

Welch  V.  Adams,  Ijs  Maes.  74.  change  for  the  balance.    9  Bac.  Abr. 

A  tender  of  interest  upon  railroad  317;  Belterbee  v.  Davis,  3  Campb.  70; 
bonds,  which  is  made  for  the  purpose  Robinson  v.  Cook,  6  Taunt.  336;  Cad- 
of  arresting  an  action  brought  by  a  man  v.  Lubbock,  5  D.  jc  R.  289;  16  E. 
bond-holder  after  refusal  by  the  trus-  C.L.  135;  Pattersomi,  Coi,  2;  Ind.  261; 
tees  to  foreclose  the  mortgage,  must  In-  Perl^nst.  Beck,  4  Cranch  (C.  C.)  68. 
cludeall  the  interest  upon  all  the  t>onds  In  Brady  r.  Jones,  3  D.  &  R.  301; ; 
whose  holders  have  not  agreed  to  post-  16  E.  C,  L.  87,  it  appeared  that  tfie 
pone  their  claim,  and  it  Ie  not  suffi-  debtor,  who  owed  £6  17s.  6d.,  called 
dent  to  tender  the  amount  of  interest  upon  the  creditor  at  the  tatter's  resi- 
due on  the  bonds  held  by  the  plalntilT.  dence  end  laid  seven  sovereigns  upon 
Van  Benthuysen  u.  Central,  etc.,  R.  the  table,  together  with  a  paper  con- 
Co.  {Supreme  Ct).  17  N.Y.  Supp.  709.  tainlng   a  counter   demand   upon   the 

TeiUler  alter  AoUon  tirmisht  must  in-  creditor  to  the  amount  of  £1  5s.  saying: 

elude  the  accrued  coata,    2  Benj.  Sales  "There,    take    your    demand."    The 

(4  Am.  Ed.)  912;  Smith  1'.  Ander«,  21  creditor  did    not   Uke   up  either   the 

AU.  783;  Thurston  i>.  Biaisdell,  8  N.  H.  money  or  the  paper,  but  simply  re- 
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7    Huit  Be  Absolnte  and  Without  Conditiotu. — The  tender  must 
be  absolute  and  not  hampered  by  conditions.' 

plied :  "  You  must  go  to  my  attorney,"  has  been  given,  is  not  such  a  conditioD 

upon  which   the   debtor   retired  with  bs  to  impair  the  tender.     Mankel  v. 

the    money.     It   was   held   that  such  Belscamper,  84  Wis.  118. 
facts  did  not  constitute  a  good  tender.         It  must  at   least   be   free   from  any 

It   has  been   held,  however,  that   a  condition  to  which   the  creditor  may 

passenger  on  a  street  car  la  not  bound  rightfully  object.   Benj.  on  Sales  (Ben- 

to  tender  the  eiact  fare,  but  the  con-  nett's  Notes),  4  711;  Wheeloclc  v.  Tan- 

duclor  must  furnish  change  to  a  rea-  ner,  39  N.  Y.  481 ;   Moore  v.  Norman 

sonable  amount;  and  iive  dollars  is  not  <  Minn.  iSgz;.  ^3  N.  W.  Rep.  S09. 
«n  unreasonable  sum  to  tender  in  pay-         "The  condition  which  the  debtor  U 

ment  of  tare.     Barrett  v.  Market  St.  the  more  apt  to  impose,  is  one  to  which 

R.  Co.,  Si  Cal.  396;  40  Am.  U  Eng.  the  law  does  not  permit  him  to  subject 

R.  Cas.  671 ;  39  Am.  L.  Reg.  191.  the  creditor.   The  debtor  has  no  right  to 

A  tender  of  the  amount  of  a  note  insist  that  the  creditor  shall  admit  that 

not  due  and  the  accrued  interest,  is  a  no  more  is  due  in  respect  of  the  debt 

good  tenderof  the  interest.     Saunders  for  which  the  tender  is  made.    He  may 

V.  Frost,  5  Pick.  (Mass.)  3j9;  16  Am.  exclude  any  presumption  against  him- 

Dec.  .794.  self  that  he  admits  the  payment  10  be 

1.  Odum   -D.  Rutledge,   etc.,  R.  Co.  only  for  a  part,  but  can  go  no  further, 

(Ala.  1891J,  10  So.  Rep.  223;  Sanford  and  his  tender  will  not  be  good  if  he 

v.  Bulkley,  30  Conn.  344;  Cothran  v.  add  a  condition  that  the  creditor  shall 

Scanlan,  34  Ga.  55.';;  Pulsifer  v.  Shep-  acknowledge   that    no   more    is   due." 

-   "      S  IJl.  513;  Rose   V.   Duncan,  49  Benj.  on  Sales  (Bennett's  "--"  "  — - 


269;  Sbaw  -D.  Sears,  3  Kan.  336;  ciVin^  Bowen  -ii.  Owen,  11  Q.  B.  131; 
lam  V.  Hartford,  17  Ken.  249;  63  E.  C.  L,  131 ;  Cincinnati  t^Klt.  Au- 
n  V.  Gilmore,  8  Me.  to?;  23  Am.    bum  Cable  R.  Co.  (Cin.   Super.  CL), 


Dec.  223;  Richardsonii.  Boston  Chem-  3S  Ohio  L.  J.  376;  Dotv  w.  Crawford 

icalLaboratory,9Met.(Mass.)42;Lor-  (S.  Car.  1893),  17  S.  E.  Rep.  377. 

ing  V.  Cooke,  3  Pick.  (Mass.)  48;  Hen-  A    tender,   therefore,    on   condition 

denon  v.  Cass  County,  107  Mo.  50;  Ber-  that  the  creditor  give  a  receipt  or  a  re* 

thold  V.  Rey'burn,  37  Mo.  586;  Kitchen  lease  of  all  demands,  Is  not  good   un- 

V.  Clark,  I   Mo.   App.  43a;  Butler   v.  less  such  release  is  especially  stipulated 


Hinckley,  17  Colo. 523;  Currie  ['.White,  for  in  the  contract.  Laing  ti.  Meader, 
45  N.  Y"^,  843;  Bekeman  f.  Pooler,  15  1  C.  &  P.  257 ;  11  E.  C.  L.  383;  GrifGih 
Wend.  (N.  Y.)  637;   Wood  v.  Hitch-     tj.  Hodges,  i  C.  &  P.  419;  11   E.  C.  L. 


cock,  20  Wend,  (N.  Y.J  47;  Holmes  tj.  440;  Glasscott  i> 
Holmes,  :3  Barb.  (N.  Y.)  137 ;  Strong  burn  v.  Auld,  1  Cranch  (U.  'S.)  311 ; 
o.  Blake,  46  Barb.  (N.  Y.)  337;  Cass  w.  Perkins  v.  Beck,  4Cranch  (C.  C.)  68; 
Higenbotam,  27  Hun  (N.  Y.)  406;  Thayer  o.  Brackett,  is  Mass.  450;  Lor- 
Fuller  V.  Little.  7  N.  H.  535;  Wagen-  Ing  v.  Cooke,  3  Pick.  (Mass.)  48;  Kit- 
blast  V.  McKean,  3  Grant's  Cas.  [Pa.)  chen  v.  Clark,  i  Mo.  App.  430;  San- 
393;  Smith  ti.  Keela,i5  Rich.  (S.  Car.)  ford  i'.  Bulkley,  30  Conn.  344;  Wood 
318;  Eastland  v.  Longshorn,  i  Nott  w,  Hitchcock,  10  Wend.  (N.  Y.)  47; 
&  M.  (S.  Car.)  194;  Flake  v.  Muse,  51  Roosevelt  v.  Bull's  Head  Bank.  45 
T«.  98;  Morton  v.  Wells,  i  Tyler  Barb.  (N.  Y.)  583;  Thayer  v.  Brackett, 
(Vt.J  384;  Hunter  f.  Warner,  1  Wis.  I3  Mass.  450;  Wagenblast  i>.  McKean, 
141;  Elderkin  w.  Fellows,  60  Wis.  339;  2  Grant's  Cas.  (Pa.)  399:  Brown  v. 
Ladd  II.  Patten,  1  Cranch  (C.  C.)  263;  Gilmore,  8  Me.  107;  23  Am.  Dec.  133, 
Perkins  If.  Beck.  4  Cranch  (C.  C.)  68;  See  Coghlan  v.  South  Carolina  R. 
Coghlan  V.  South  Carolina  R.  Co.,  Co.,  33  Fed.  Rep.  316.  And  cemfart 
32  Fed.  Rep.  316;  Robinson  v.  Cook,  Richardson  v.  Boston  Chemical  Lab- 
6  Taunt  336;  Wetherbee  v.  Davis,  oratory,  9  Met.  (Mass.)  43;  Benj.  on 
3  Campb.  70;  Hastings  v.  Thorley,  8  Sales,  4  726. 

C.  &   P.  573;  34  E.  C.  L.   ^30;  Brace        So  where  the  money  was  tendered  n 

-    Doble    (S.   Dak.    1892),  "53   N.  W.  "all  that  was  due"  (Sutton  u.  Hawkins, 


Rep.  586.  8  C.  &.  P.  359;34  E.  C.  L.  380), 
"   ■        ■            ■   •  ■     fthe  half.y      ' 

,  .         ,  "  (Hasting 

'e  which,  a  deed  absolute  Id  form  8  C.  &  P.  573;  34  E.  C.  L.  530), 


id  for  a   reconveyance,    payment  of  the  half-year's  rent  due  at 
upon  tendering  theamount  of  aloan, ID     Lady  Day  last"  (Hastinn  11.  Thorley, 
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"balutce  account  railing"  (Hough  i>.  der.    People  v.  Edwards,  56  Hun  (N. 

May,  4  Ad.  &  El. 954;  31  E.C..L.  335),  Y.)  377. 

in   either  case,  it   wa«   bad.     See  also         It  \t  sometimes  held  that.  In  order  to 

Strong  V.  Harvey,  3  Bing.  304;  11  E.  C.  vitiate  a  tender,  the  condition  must  be 

L.   113;   Evans  f.  Judkins,  3   Campb.  one  which  there  was  no  right  to  exact, 

156;  Wood  11.  Hitchcock,  30  Wend,  (N.  Flake  -v.  Nuse,  51  Tex.  98 ;  as  that  the 

Y.)  47.  note  which  is  to  be  paid  be  delivered 

The   following  tender:    "Defendant  up.    Stafford  v.  Welch,  59  N.  H. 46. 
In  this  action  tenderi  theplalntiEr|i5^         Where     defendant      tendered      the 

as  a  settlement  of  the  matter,"  la  not  amount  due,   and   demanded  the   re- 

sufficlent.      Rand     v.    Harris,    83     N.  turn  of  certain  diamonds   which   had 

Car.  486.  been  pledged  as  collateral,  this  was  not 

Where  the  debtor  says:   "  I  showed  an  unconditional  tender.    Cassf.  Hig- 

him  (the  creditor]   $500,  and   told  him  enbotam,  37  Hun  (N.  Y.)  406.      Cont' 

he   could   have  It  for  his  claim,"  this  fare   Loughborough   v.  McNevin,  74 

shows  a  conditional  offer  which  Is  not  Cal.  sjo. 

s  good  tender.    See  Tompkins  v.  Batle,         Where,  by   the   terms  of  a  bond,  a 

II  Neb.  147;  38  Am.  Rep.  361,  where,  right  was  reserved  to  pay  it  before  ma- 

bowever,  the  facts  are  not  given.  turitj,  a  tender  of  the  face  of  the  bond 

It  has  been  heldin/c-o'ii,  that  where  an  with  interest  to  date  of  tender,  is  effec- 

offer  of  judgment  of  a  certain  sum  was  tual   to   stop  the  running  of  interest, 

made  "  with  costs  to  date;  said  amount  though  it  whs  coupled  with  a  condition 

to  be  a  full   settlement   of   the  above  that  the   bond    and   all   the  coupons 

case,"  tlie  offer  Is  good,  the   last  clause  then  in   possession  of  the  holder,  be 

not  constituting  a  condition,  but  stating  surrendered.      Bailey     v.     Buchanan 

only  the  legal  and  lineal  consequence  County,  115  N,  Y.  297;  6  L.  R.  A.  563. 

ofltsacceptance  (</ij/iii^ijiiiif'Quin-  The   same  principle  is  recognized'  In 

tonv.VanTuyl, 30lowa554}.  DeLong  Halpin    v.   Phenix    Ins.   Co.,   ti8   N. 

V.  Wilson,  80  Iowa  216,  Y.  165. 

In  a  case  in  New  f'ont,  the  plaintiff       Thlsquestion  was  passed  upon  by  the 

testified  that  he  made  the  tender  "un-  supreme  court  of  Vtrmoui   In    Holton 

conditionally    and    In     payment    and  v.  Brown,  18  Vt.  324;  46  Am.  Dec.  148, 

extinguishment  of'a  certain  Hen.     II  where  the  court,  by  Bennett,  J.,  says: 

was  held  that  the  tender  was  bad  as  "  When  the  money  was  tendered,  the 

attachlnga  condition.    Noyes  v.  Wjck-  note  secured  by  the  mortgage  was  de- 

off,  114  N.  Y.  104.  '  manded,  and  the  defendant  refused  to 

The  mere  tact  that  the  party  making  part  with  the  money,  unless  the  note 

the  tender,  tell*  the  other  parly  that  was  surrendered.      The   note   was   at 

this  closes  the  whole  matter,  does  not  that   time   mislaid,   and  Seymour,  tbe 

make  the  tender  a  conditional  one,  if  attorney  for  the  mortgagee,  proposed 

the  creditor  ia  not  required  to  accept  to   receive   the   money   and  discharge 

the  money  on  that  condition  or  under-  the  note  and  mortgage;  but  the  defend- 

standing.    Preston  i>.  Grant,  34  VL  30t;  aat   declined   to   leave  the  money  on 

Foster  v.  Drew,  39  Vt.  ji.  such  terms.    This  note  was  payable  to 

Where    a    mortgagor     tenders    the  Jesse  Stratlon  or  order,  and  has  never 

amount  appearing  to  be  due,  according  been   negotiated   by   the  payee.     The 

to  an  account  made  up  by  himself  from  plaintiff  might   have   recovered  in  an 

documents  furnished  by  the  mortgagee,  action  at  law  upon  the  note,  provided 

'this  Is  sufficient  to  throw  the  costs  of  it  had  been  shown  to  have  been  lost. 

the  action   to   redeem  upon  the  latter.  The  right  of   the   holder   in  such  case 

In  case  the  amount  tendered  Is  all  tbat  at  law  is  fully  recognized  In  the  case 

t«  due,  although  the  mortgagor  when  of  Lazellv.  Lazell,  13  Vt.  449;  36  Am. 

making  It,  reserves  the  right  to  dispute  Dec.  353.     If  the  plaintiff  could  main- 

the  mortgagee's  accounts,  and  to  nave  tain  an  action  on  the  note,  at  law,  upon 

the  costs   taxed.    Greenwood   v.   Sut-  proof  of  its  loss,  without  producing  it, 

clllfe,  C.  A.  [1893J,  I  Ch.  I.  it  would  seem  tbat  the  defendant,  to 

If  a  county  treasurer  refuses  to  re-  have  such  action,  must  have  made  an 

celve   money  tendered  in  redemption  absolute  and  an  unconditional  tender, 

of  land   sold  for  taxes,  solely  on  the  A  tender,  with  a  condition  annexed  to 

ground  that  he  has  no  right  to  receive  the  acceptance,  is  invalid.     The  party 

the  money  or  give  the  certificate,  the  has  not  a  right  to  demand  a  receipt,  or 

fact  that  a  receipt  or  certificate  was  a  surrender  of  the  security  or  obllga- 

demanded,  will  not  invalidate  the  ten-  tion  upon  which  the  money   Is  ten- 
as  C.  of  L.— 58                        918 
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dered."     Holton  v.  Brown,  18  Vt.  334;  for  new   bond«,  at  their  market  value, 

46  Am.  Dec.  148.  which  was  above  par.    Thereupon  the 

So  a  demand  for  a  dischaifte  of  the  holder  eerved  apon  the  agent  a  written 

partj  by  or  for    whom   the  tender  is  protest    against    the   terms  of  the  ez> 

made,   will  vitiate   it.      Richardson  v.  change.butoffered  toaccept  the  monejr. 

Boston   Chemical  Laboratory,  9  Met.  The  agent  declhied  to  pay  the  money, 

(Masa.)  41.  unless  the  protest  was  withdrawn.  The 

The  quallScatlons  which  may  be  at-  court  held  that   there  was  no   tender, 

tached  to  a  tender,  without  making  it  since  the  offer  by  the  agent  was  not  an 

obnoxious  to  the  above  rule,  are  thus  unconditional  one,  and 'hat  the  county 

stated  in  Moynahan  v.  Moore,  g  Mich,  was  liable  Tor  the  interest  which  lub- 

9;  pAm.  Dec.  468.    Plain  tiff  em  ployed  sequently  accrued.    Henderson  v.  Cass 

defendant  to  repair  a  carriage,  and  de-  County,  107  Mo.  50. 

fendant  retained  the  carriage,  claiming  If  the  condition  Is  one  on  which  the 

a  lien  on  it  for  the  amount  due  for  the  debtor  has  right  to  insist,  and  to  which 

repairs.     Plaintiff  tendered  a  sufficient  the  creditor  has  no  right  to  object,  it 

amount  to  discharge  the  lien,  but  re-  will  not  vitiate  the   tender.     Wheelock 

Siired  as  a  condition  of  the  payment  v.  Tanner,  39  N.  Y.  481. 
at  the  carrjase  be  delivered  to  him.  So  the  Michigan  courts  hold  that  a 
The  court,  by  Martin,  C.  J.,  in  holding  tender  may  very  properly  be  coupled 
that  this  did  not  vitiate  the  tender,  says:  with  conditions  such  as  the  party  has  a 
"  This  tender  necessarily  operated  to  re-  right  to  make,  and  is  entitled  to,  as  re- 
lease the  property,  and  the  plaintiff  was  suiting  from  a  payinent  or  tender  le- 
entitled  to  immediate  possession  of  it.  gaily  made.  Brink  v.  FreeoS,4o  Mich. 
That  such  would  be  the  effect  of  on  un-  614;  Lamb  v.  Jeffrey,  41  Mich.  710; 
conditional  tender  Isnotdoubted;  butas  Johnson  v.  Cranage,  45  Mich.  14.  In 
the  tender  in  this  case  was  made  upon  the  last  cited  case,  there  was  a  claim 
conditionthat  the  carriage  should  be  de-  for  boomage  and  tolls  on  certain  logs, 
llvered  up,  it  is  thought  that  it  has  not  which  the  ownen  were  compelled  to 
such  effect.  A  tender  made  to  procure  pay  before  they  could  get  possession  of 
the  possession  of  property,  can  hardly  the  logs.  A  Mr.  Johnson  dainiQd  to 
be  called  conditional,  because  It  is  ac-  hold  a  lien  on  the  logs  for  said  boomage 
companled  with  a  demand  for  the  prop-  and  tolls  in  behalf  of  the  companies 
erty.  But  It  docs  not  appear  that  any  which  had  rendered  Che  services,  and  an 
objection  was  made  to  the  tender  by  the  order  from  him  was  necessary  to  enable 
defendant,  except  for  InsufGciency,  he  the  owners  to  get  possession,  even  after 
demanding  more  than  the  sum  offered;  they  had  paid  all  that  was  demanded.  It 
and  as  the  jury  find  that  sufficient  was  was  held  that  in  maVing  a  tender  to 
tendered,  the  tender  was  good,  even  Johnson,  the  owners  had  a  right  to  cou- 
were  the  strictest  rule  to  prevail,  upon  pie  it  with  a  demand  for  the  logs,  or 
the  well-established  principle,  that  an  for  an  order  which  would  entitle  (hem 
objection  made  at  the  time  of  the  ten-  to  later  possession  thereof. 
der,  precludes  all  others,  and  if  that  be  Where  a  tender  of  the  mortgage  debt 
not  well  grounded,  the  tender  will  be  is  accompanied  with  the  condition  that 
held  good."  the  mortgage  be  released,  this  does  not 
In  a  case  recently  decided  by  the  invalldatethetender,  since  the  condition 
supreme  court  of  Miisouri,  the  facts  Is  one  which  the  mortgagee  is  bound 
follows;  The  county  of  Cassis-  by  law  to  perform.  Saunders  v.  Frost, 
■'  years  after  ^  Pick.  — '  ■  ,  .  ^  . 
stipulation  Halpln 


were  as  follows;  The  county  of  Cass  Is-  by  law  to  perform.  Saunders  v.  irost, 
sued  bonds  payable  twenty  years  after  ^  Pick.  (Mass. J  259;  16  Am.  Dec.  394; 
date,   which    contained    a    stipulation     Halpln  i>.  Phenix  Ins.  Co.,   118   N.  Y, 

165;   Salinas   ti.  EllU,  36  S.  Car.  337, 

Compare    Loring    v.    Cooke,   3  Pick. 
(Mass.)  48. 

A  tender  of  the  amount  due  and 
secured  by  a  pledge,  is  not  invalidated 
because  accompanied  with  the  condi- 
tion that  the  property  pledged  be  re- 
turned to  the  pledgor.  Loughborough 
V.   McNevin,  74  Cal.  350;  j   Am.  St. 


■••)  48- 
Interest.     At  the  expiration  of  the  dve         A    tender    of   the  amount  due  and 
years,  the  county  determined  to  redeem     secured  by  a  pledge,  is  not  invalidated 
tlie  bonds  by  paying  cash  or  eichang-    because  accompanied  with  the  condi- 

ing  them  for  new  bonds.     Plaintiff  t>e-    "      '' —  "" " *"    "'""* — ""   ""'  — 

Ing  the  owner  of  a  number  of  the  bonds, 
presented  them  to  the  agent  of  the 
countv  and  demanded  an  exchange  of  Rep.  435. 
the  old  for  new  bonds,  dollar  for  dol-  In  /mdiana,  It  is  held  that  If  the  ten- 
lar.  The  agent  of  the  county  offered  der  of  the  amount  due  upon  a  mort- 
to  pay  cash  or  to  exchange  old  bonds  gage  note  is  conditioned  upon  the  re* 
914 
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lease  of  the  mortgage,  It  ii  not  a  good  Head  Bank,  4^  Barb.  (N.  Y.)  579. 
tender.  The  court,  by  Biddle,  J.,  Bajra :  We  think  a  demand  to  cancel  the 
"  When  one  party  is  to  perform  an  act,  mortgage  as  a  condition  of  the  tender, 
whose  right  does  not  depend  upon  anj  is  not  different  in  principle  from  de- 
act  to  be  performed  by  the  other  par^,  manding  a  receipt  as  a  condition  to 
the  tender  must  be  without  condition,  the  pRyment  of  money."  Storey  v. 
as  when  money  is  to  be  paid  without  Krewson,  55  Ind.  397;  13  Am.  Kep.668. 
condition.  The  current  of  authorities  An  ofFer  to  pay  the  amount  of  a 
— indeed,  we  believe  it  to  be  quite  uni-  legacy,  is  not  good,  if  it  reserves  for  de- 
form— holds  that  the  party  bound  to  cision  the  question  of  aright  to  interest, 
pay  the  money  cannot  make  a  good  /■  r<  Wallace's  EsUte  (Surr.  Ct.),sN. 
tender   upon   the   condition   that   the  Y.  Supp.  31. 

partT  to  whom  the  money  is  to  be  paid  Where  the  tender  is  coupled  with  an 

sball  give  him  a  written  receipt  there-  ofTer  to  pay  an  additional  sum  in  seltle- 

tor;  and  in  the  case  of  a  non-commer-  ment  of  another  conlroveray,  It  is  not 

cial   promissory  note,  the   authorities  ^od.     Shack  v.  Chicago,  etc.,  R.  Co., 

are  in  conflict,  whether  a  good  tender  73  Iowa  333. 

can  be  made  upon  the  condition  that  A  tender  of  the  balance  due  on  an  ac- 

the  note  shall  I>e  surrendered;  butlntlie  count,  lew  certain  ciaims  for  damages, 

case  of  commercial  paper,  the  author-  accompanied  with  a  demand  for  a  re- 

ities  seem  to  be  uniform,  that  a  tender  ceipt   in   full,    is   not   a  eood    tender. 

upon  condition  that  the  paper  shall  be  L'Hommedieu  v.  The  H.  L.  Daj^ton,  38 

surrendered,    is    good,    because    such  Fed,  Rep.  926. 

paper  might  be  put  in  circulation  after  A    mortgagor,    while    riding    with 

Kyment,  and  innocent  patties  t>ecome  the  mortgagee  on  the  public  highway, 
ble;  not  so,  however,  with  non-  made  repeated  oflers  of  money  to  the 
commercial  paper;  after  payment  by  mortgagee  by  way  of  tender,  but  all 
the  maker,  it  becomes  harmless,  as  were  involved  with  other  matters  of 
against  him,  wherever  it  may  go.  'A  dealing  between  them,  and  the  settle- 
tender,  to  be  good,  must  not  lie  upon  ment  was  Interrupted  by  aquarrel.  Be- 
any condition  prejudicial  to  the  party  fore  any  costs  were  incurred,  the  mort- 
to  whom  It  is  made.  The  mortgage  is  gagee  ofTcred  to  accept  the  amountdue. 
merely  the  incident  to  the  note.  The  It  was  held  that  no  tender  had  been 
payment  or  satisfaction  of  a  note  se-  made  which  would  discharge  the 
cured  by  a  mortgage  is  a  full  and  com-  mortgage  lien.  Parks  v.  Allen,  43 
plete  discharge  of  {he  mortgage.     Ac-  Mich.  483. 

cording  to  the  rules  above  expressed —  Where  the  purchaser  of  land  tenders 
and  we  believe  they  are  correct  and  the  purchase  price,  on  condition  that 
well  sustained  by  authority — the  an-  the  vendor's  wife  will  sign  the  deed, 
Bwer  we  are  considering  is  insufficient  such  tender  U  not  good  as  the  basis  for 
as  to  the  averment  of  tender.  These-  a  bill  to  compel  specific  performance. 
ceptanceof  the  money,  as  alleged,  and  Kelsey  v.  Crowther,  7  Utah  519. 
the  surrender  of  the  note,  operated  as  Where  a  tenant  bad  the  option  of 
a  complete  legal  discharge  of  the  purchase  during  the  term,  and  tendered 
mortgage  by  which  the  payment  of  to  the  landlord,  a  deed  lobe  executed  by 
the  note  was  secured,  as  much  so  as  if  him,  accompanied  by  the  purchase- 
it  had  t>een  surrendered  with  the  note,  money,  hut  the  deed  embraced  more 
released  upon  the  record,  or  actually  than  the  premises,  the  deed  so  quatifieB 
canceled.  The  appellees  had  no  right  the  tender  as  to  wholly  invalidate  it. 
to  demand  a  cancellation  of  the  mort-  Plummer  v.  Barnett  [Pa.  1888J,  13  Atl. 
gage  as  a  condition  to  the  tender — it  Rep.  953. 

would  in  no  way   have   strengthened  So,  toS,  the  tender  is  invalidated  by  a 

their  right  nor  placed  them  In  any  bet-  demand  that  the  party  to  whom  it  Is 

ter  legal  status — for  the  surrender  of  made,  make  a  title.    Cotheran  v.  Scan- 

the  note,  upon   its   payment,  worked  Ian,  34  Ga.  51:6. 

the  destruction  of  all  legal  vitality  In  An  interesting  question  in  this  con- 

themortgage,    Armstrong  ir.  Murphy,  nectlon   was   raised   in   Louisiana,  in 

3  Ind,   601:   Sherman   v,   Sherman,  3  which  the  supreme  court  of  that  state, 

Ind.  337;   Ledyard  r.  Chapin,  6  Ind,  by  Ilsley,  J.,  says:  "  We  will,  therefore, 

mo:    Francis   i^.    Porter,   7   Ind.    113;  proceed   to  examine  the  very  impor- 

Bicklef.  Beske,  33  Ind,  iS;  Lynch  i^.  tant   question,   whether   the   qualified 

Jennings,  43  Ind.  376;  Rose  v.  Dun-  tender  of  other  lands,  with  a  concur- 

can,  49  Ind.   369;  Roosevelt  v.  Bull's  rent  reservation  of  all  legal  rights,  and 
915 
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8.  K«n  BeadineM  and  WillinpisH  to  Pay,  not  Soffioient — The  mere 
readiness  and  willingness  of  a  debtor  to  pay  the  debt  when  due, 
amounts  to  nothing,  without  an  offer  or  tender  of  payment  by  him 
and  a  refusal  by  the  creditor.' 

9.  Waiver  of  Objeotioiu. — Where  the  refusal  is  placed  upon  a  spe- 
cific ground,  all  other  objections  to  the  sufficiency  of  the  tender 
are  thereby  waived.* 


the  BpecUl  plee.  that  he,  MlUaudon, 
was  not  legally  liable  (or  the  ieGcicncj, 
because  the  sale  to  Davis  was  onefer 
mversienem ,  precluded  him  from  avail- 
ing; himself  afterwards  of  that  defense. 
The  tender  of  a  thing  claimed  in  a  suit, 
when  made  in  the  course  of  Judicial 
proceeding*  and  in  an  unqualilied  and 
DnrestHcted  manner,  carries  always 
with  it  the  presumption  which  the  law 
attaches  to  a  judicial  confession ;  but 
when  such  tender  is  made,  not  of  the 
thing  claimed,  but  of  something  else, 
with  a  special  reservation  (if  the  tender 
is  not  accepted  as  made]  of  all  legal 
rights,  and  with  the  special  defense 
tluit  the  thing  actually  claimed  is  not 
due,  we  cannot  give  to  a  tender  so 
made  the  conclusive  etTect  claimed  for 
it  by  Davis.  It  was  virtually  an  offer 
on  the  part  of  MlUaudon  to  buy  his 

feace,  and  to  put  a  stop  to  litigation, 
f  it  amounted  to  anything  at  all,  as 
kn  admission,  it  did  not  go  to  the  ex- 
tent that  the.  thing  claimed  was  due, 
but  simply  admitted  that  there  was  a 
deficiency  in  the  measurement  of  the 
land  lold;  but  it  did  not  preclude  the 
party  from  using  the  defense  on  which 
he  relied,  if  his  specific  offer  was  not 
accepted."  Davis  v.  MlUaudon,  17  La. 
Ann.  97;  87  Am.  Dec.  517. 

A  conditional  tender  will  not  stop 
the  running  of  interest.  Nanli  v. 
Leber.  iDuv.(Ky.)304j  Flake ii.  Nuse, 
SI  Te..  98. 

If  the  tender  is  made  upon  a  condi- 
tion, either  expressly  stated  or  neces- 
sarily implied,  and  the  tender  is  ac- 
cepted, this  constitutes  an  acceptance 
of  the  condition.  Lee  n.  Dodd,  20 
Mo.  App.  271.  And  if  the  dbndition 
be  assented  to,  the  tender  is  binding. 
Biclcle  V.  Beseke,  13  Tnd.  18.  See 
Wheelock  v.  Tanner.  39  N.  Y.  481. 

I.  Martindale  u.  Waas,  3  McCrary 
(U.  S.)  loS;  Camp  v.  Simon,  34  Ala. 
116;  Liebbrandt  t/.  Myron  Lodge.  61  111. 
81;  Eastman  v.  District  Towtnhip,  3i 
Iowa  590;  Jones  i'.  Mullinix,  35  Iowa 
108;  De Wolfe  *.  Taylor,  71  Iowa  648; 
Bacon  V.  Smith,  a  La.  Ann.  441;  46 
Am.  Dec.  549;  Fridge  v.  State,  3  Gill 


&  J.  (Md.)  103;  30  Am.  Dec.  463; 
Chase  v.  Welsh,  45  Mich.  345;  Har- 
mon V.  Magee,  57  Miss.  410;  Benhold 
■V.  Reybum,  37  Mo.  586;  Hornby  v. 
Cramer,  13  How.  Pr.  (N.  Y.J  490; 
Strong  V.  Blake,  46  Barb.  (N.  Y.)  317) 
Fuller  V.  Little,  7  N.  H.  535;  Smith  v. 
Foster,  5  Oregon  44;  Sheredme  v.  Gaul, 
1  Dall.  (Pa.)  190;  Hunter  v.  Warner,  i 
Wis.  141. 

A  mere  offer  to  pay  whatever  shall 
be  ascertained  to  be  necessary  to  dis- 
charge a  litigated  demand,  without  any 
steps  being  taken  to  ascertain  that 
amount,  and  the  preparation  of  a  re- 
ceipt In  blank,  purporting  to  discharge 
a  judgment  which  had  not  in  fact  bera 
entered,  is  not  a  good  tender.  Chase 
!>.  Welsh,  4s  Mich.  345. 

But  where  an  administrator  Seeks  to 
enforce  a  contract  for  the  sale  of  land 
made  by  his  intestate,  it  ts  not  essential 
that  he  should  actuolly  tender  a  deed  to 
the  purchaser,  if  he  shows  that  he  is 
able  and  willing  to  make  llie  deed  upon 
payment  of  the  purchase-money.  Faulk- 
ner v.  Witliman  (Ky.  1S91),  16S.  W. 
Rep.  351. 

Where  a  purchaser  from  a  mortgagor 
seeks  lo  set  aside  a  sale  under  the  mort- 


bill  of  complaint  contains  ■ 
that  the  complainant  is  ready  to  pay 
the  amount  admitted  to  be  due  on  the 
mortgage  debt,  and  hereby  tenders  that 
amount  or  any  other  sum  that  mar  tie 
found  to  be  due,  and  submits  himself  to 
the  court  for  lu  decree  in  that  behalf. 
Caiii  V.  Gimon,  36  Ala.  168. 

Mere  proof  that  the  party  was  able 
to  perform,  would  be  no  evidence  of  his 
intention  to  fulfill ;  he  must  make  a  ten- 
der on  the  day  and  place.  McConnell 
V.  Hall,  Brayt.  (Vt.)  223. 

S.  Waivar  of  OHjMtlona.— Wood  v. 
Babb,  16  S.  Car.  427;  Conway  v.  Case, 
22  111.  127;  Thayer  T'.  Meeker  86  111. 
470;  Whelan  v.  Reilley,  61  Mo.  565; 
Adams  r.  Helm,  55  Mo.  468;  Koon  v. 
Snodgrass,  18  W.  Va.  310;  Haskell  r. 
Brewer,  II  Me.  258;  Gilbert  o.  Moseer, 
1 1  Iowa  498.  Compare  Penj  v.  Mount 
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Hope  Iron  Co.,  16  R.  I.  318.     Espec-  cause  tou  cannot  procure  it.'"  Decamp 

Ulljr  if  the  ground  not  stated  is  a  triv  v.   Fcbv,  5  S.  &  R.  (Pa.)  333;  9  Am. 

lal  one,  and  one  which  could   easilj  Dec.  37a. 

have    been     remedied    at    the    time.  Some  cases  hold  that  not  ontj  must 

Stokes  V.  Recknagel,  iS  N.  Y.  Super,  the  objections  be  made  at  the  time  of 

Ct,  368;  Decamp   v.   Feaj,  5  S.  &  R.  the  tender,  bul  that  all  objections  must 

(Pa.)  333;q  Am.  Dec.  371.  be  made  then;  and  those  then  made 

If  the  objection  made  to  the  tender  preclude  the  making  of  othera  subse- 

is  a  legal  one,  it  would  seem  to  make  quently,    Moynahan  v.  Moore,  9  MIcta. 

no  difference  how  trivial  it  might  be,  9:  77  Am.  D'ec.  468;  Fosdick  v.  Van 

and  the  jury  would  have  no  right  to  Husan,  11  Mich,  570. 

take  into  consideration  the  fact  that  the  There  can  I>e  no  waiver  of  an  objec- 

real  object  of  the  refusal  was  togetrid  tion,  unless  it  appears  that  the  partf 

of  the  contract,  and  th(it  the  parlj  in  had    knowledge   of    the    facts   which 

fact  did   not   entertain   the  objection  would  warrant  the  objection.  Waldron 

which  he  put  forward.    This  question  v.  Murphy,  40  Mich.  663;  Dunham  v. 

arose  In  Pennsylvania,  at  an  early  day.  Pettee,  4  E.  D.  Smith  (N.  Y.)  5OO. 

InthatcasetherewasevidencethatDe-  The  objection  that  the  tender  was 

camp, the  plaintifT.specifiCBUj  and  con-  made  by  a  party  who  was  not  duly  au- 

tinually  objected  to  the  tender,  because  thorized  Is  waived,  unless  made  at  the 

it  was  in  bank  notes  and  not  in  coin.  time.     L.ampley  v.  Weed,  37  Ala,  621. 

There   wa»  also   evidence  tending  to  Where  tender  is  made  by  check,  and 

show  that  his  real  motive  for  declining  is  refused,  not  because  of  the  form  of 

the  bank  notes  was  that  he  deeired  to  the  tender,  but  on  the  ground  that  the 

get  rid  of  the  efTect  of  the  tender.  The  contract  has  not  been  complied  with, 

jury  were  instructed  that  "  the  great  this  constitutes  a  waiver  of  a  tender  in. 

question   was   whether  the  refusal  to  specie.    Walsh  v.  St.  L.ouis  Exposition, 

take  the  money  offered  arose  from  a  etc.,  Assoc,  101   Mo.  ^34;  Henderson 

determination  to  dissolve  the  contract  v.  Cass  County,  107  Mo.  50;  Collier  v. 

and  keep  the  money  received."    The  White,  6j  Miss.  133. 

tapreme  court  held  that  this  instruc-  It  is  too  late,  after  the  final  decree^ 

tionwtiserroneous,becauseit contained  to  object  that  a  tender  was  made  by 

a  pl«ln  intimation  that  if  the  real  mo-  check.   Bradford  v.  Foster,  87  Tenn.4, 

tlve  was  different  from  the  avowed  one.  Tender  was   made  In   a  check   and 

and  If  the  party  bad  in  truth  no  objcc-  was   objected  to  on   the  ground   that 

tlon  to  the  kind  of  money  tendered,  but  It  was  not  certified.    The  debtor,  with 

merely  used  It  as  a  pretext  for  an  ob-  the  creditor's  consent,  thereupon  witb- 

jectlon  with   a  view  of  getting  rid  of  drew  it   to  get  it  certilied.     In   atiout 

the  bargain,  it  amounted  to  a   waiver,  two  hours  he  returned  with  the  check 

notwithstanding  hia  express   declara-  certified,  when  the  creditor  objected  to 

tions   that  he   would   waive   nothing,  receiving  it  on   the  ground   that   the 

The  court,  by  Gibson,].,  uses  the  fol-  bour  for  performing  the  contract  had 

lowing  language:     "The   right  of  a  passed.   It  was  held  that  this  objection 

person  to  have  ■   tender  of  imperfect  could  not  avail.     Duffy  v.  O'Donovan, 

performance  considered  as  valid,  arises  46  N.  Y.  313. 

from  his  having  been,  by  the  silence  of  Where  a  larger  amount  of  goods  than 

the  opposite  party,  deceived  Into  the  that  contracted  for  is  tendered,  tbeob- 

beliel  that  nothing  further  was  requir-  jection  to  the  amount  Is  not  waived  by 

ed ;  but  where  there  Is  no  allegation  failing  to  make  it  at  the  time.     Levy  v. 

of  misapprehension,  bv  what  right  can  Green,  i  E.  A  E.  969;  101  E.  C.  L..  966; 

the  person  making  the   tender  enter  Periy  v.  Mount  Hope  Iron  Co.,  16  R. 

Into  the  motive  of  a  party  objecting,  I.  318. 

and  say,  '  Your  dislike  to  the  mode  of  But  if  the  objection  is  to  the  amount 

performance  is  all  alTectation,and  you  of  the  tender,  and  not   to  its  medium, 

are  therefore  bound  to  withdraw  your  It  is  a  good  tender.   Jennings  v.  Men- 

objection  '?    To  this,  no  matter  what  denball,  7  Ohio  St  157. 

or  how  unconscionable  the  motive  may  Where   tender  is   made    at  a   place 

l>e,  be  might  openly  reply, '  I  only  ex-  other  than  that  stipulated  in  the  con. 

erclse  a  right  I  reserved  by  contract,  tract  as  the  place  of  payment,  and  is 

and  although  your  notes  would  answer  refused  except  upon  certain  conditions, 

my  ends  as  well  as  specie,  yet  for  the  this  constitutes  a  waiverof  therlgbtto 

purpose  of  defeating  the  contract  alto-  have  the  tender  at  the  place  agreed  on. 

gether,  I  require  payrnent  In  coin  be-  Union  Mut.  L.  Ins.  Co.  v.UnloD  Mills 
817 
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IV.  Paeties;  PL40S— 1.  By  Whom  to  be  Made.— The  tender 

must  be  made  by  the  debtor,  or  the  person  who  is  bound  to  pay 
over  the  money  or  deliver  the  property,  or  by  his  legal  represent- 
ative.* 

8.  To  Whom  Hade. — The  tender  must  be  made  to  the  party  to 
whom  the  money  is  due,  or  who  is  entitled  to  the  possession  of 
the  property,  or  to  his  authorized  agent.* 

3.  Tender  of  Speoifle  Property. — An  obligation  to  deliver  specific 

articles  of  personal  property  may  be  discharged  by  a  tender  of  the 

Plaster  Co.,   37  Fed    Rep.  aM;  3  L-  effectual   tender.    Kincaid    v.   School 

R.  A.  90.  District,  11  Me.  iSS.     It  maj  be  made 

Where  certain  wheat  placed  in  an  bj  a  surety.    Hampshire  M^.  Bank  v. 

elevator  was  to  be  delivered  on  pay-  Billings,  17  Pick.  (Mass.)  87. 

ment  of    charRei,    and    plaintiff    de-  Where  a  morteage  debt  is  pajable  on 

manded  the  wheat  without  tendering  demand,    a   tender    made    bj  a    pur- 

tbe  charges,  and  its  deliver}'  was  re-  chaser  of  the  propertj,  who  did  not 

fused  excluaivelj  on  another  ground,  assume  the  debt,  is  not  good,  if  made 

It  was  held  that  tender  of  the  charges  before  demand  of  payment  by  the  mort- 

was  waived.    Farbell  i'.  Farmers'  Mut.  gagee,  or  a  tender  by  the  mortgagor. 

E[.  Co.,  44  Minn.  4J1.  Noyes  v.  Wyckoff,  114  N.  Y.  204. 

If  a  purchaser  of  real  estate  denies  So  a  lessor  may  refiue  a  tender  of 

that  anything  is  due  the  vendor,  and  the  rent,  by  one  to  whom  the  premises 

does   not  offer   to   pay   anything,   h-     ' ' "-' j  >- ---i-" '->-- 

waives  all  objection  to  the  tender  of 

deed  by  the  vendor,  accompanied  with  Ann.  399. 

a   demand   of   payment  of   the  whole  But  want  of  authority,  in  an  agent, 

purchase -money.       Hannan     -v.    Mc-  to  make  a  tender,  cannot  be  alleged  in 

Nickle.  S3  Gal.  113.  the  answer,  unless  objected  to   when 

A  subsequent  acceptance  of  property  the   tender  was   made.      L>amplej    7. 

Is  a  waiver  of  the  objection  that  it  was  Weed,  37  Ala.  f>-i\. 

not  tendered  in  time.     Emery  v.  L.ang-  It  would  seem  that  a  tender  made  in 

ley,  I  Idaho  N.  5.  694.  behalf  of   an   idiot,  by  any  person,  is 

1.  3  Pars.  Cont.  639,648;  McDougald  good,  and  so  is  one  made  in   behalf 

V.  Dougherty,  ti   Ga.  570.  of  an  infant,  by  a  relative,  though  not 

It  is  not  good  If  made  by  a  stranger,  his  guardian.     2  Pars.  Cont.  639;  Co. 

McDougald  I'.  Dougherty,  II  Ga.  ^70;  Litt.   306.    b;    Brown    -u.    Dysinger,  I 

unless    subsequently    ratified    by   the  Rawle  (Pa.)  40S. 

debtor,   Harding  -u.  Davies,  3  C.  &  P.  Where  one  who  is  entitled  to  make 

78;  13  E.  C.  L.  J5;  Mahler  r.  New-  a   tender,   makes   it   jointly   with   one 

baur,  32  Cat.   168;   Kincaid  v.  School  who   it   not   entitled  to   make   it,  the 

Dist.  No.  4,  II  Me.  iSS;  Read  11.  Gold-  tender   is   bad.     Bender    v.    Be«n,  51 

ring,  2  M.  &  S.  86;  and  the  creditor  is  Ark.  146. 

not  bound  to  accept  a  tender  made  by  But  it  was  held  that  where  one  of 

a  stranger.     Gibson  v.  Lyon,  115   L.  two  co-tenants  of  land,  tenders  his /rv 

S.  439.  rata  share  of  the  nmounl  necessary  to 

A  tender  may  be  made  by  an  agent  redeem  the  land  from  a  sale  for  taxes, 

and  to  an  a^nt,  if  the  latter  Is  author-  this  is  sufhcient.     Winter  v.  Atkinson, 

ized  to  receive  the  money.     But  a  de-  aS  La.  Ann.  650. 

mand,  in  order  to  avoid   the  tender,  A   tender   by   either    one   of    three 

should  be  made  of  the  debtor  person-  agents  appointed  for  that  purpose,  is 

ally.    Berthold  v.  Reyburn,  37  Mo.  586.  valid.     Sons  of  Temperance  v.  Brown, 

A  person  who   has   no   interest   in  11  Minn,  356. 

mortgaged  premises,  nor  In  the  tender  X  To  Wliom  Mad*. — Hoyt  c  Hall,  3 

made,cannotmakeavalid  tenderof  the  Bosw.  (N.  Y.)  41;  Fletcher  i>.  Daugh- 

mortgage    debt  on    his     own   behalf,  erty,  13   Neb.  314 ;  King  v~  Finch.  60 

Mahlen^.  Newbaur,  32  Cal.   168;  Sin-  Ind.  410;    Morton   v.   Wells,  i    Tyler 

Clair  V.  Learned,  51  Mich.  335.     But  a  (Vt.)  384;  Strong  v.  Blake,  46  Barb, 

person  having  an  interest  In  the  con-  (N.   Y.)  317.     Comfar*  Thurston   v. 

sequences  of   a  tender,  may  make  an  Blaisdell,  8  N.  H.  367. 
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PwtlM ;  FlM*.  TENDER.  TMdw  at  apMtSe  PiopHty. 

articles  at  the  proper  time  and  place.  The  articles  mast  be  set 
apart  and  designated,  so  as  to  enable  the  creditor  to  distinguish 
them  from  others,  and  if  this  be  done  it  is  good  as  a  tender,  though 
the  creditor  be  absent.* 


% 


A  tendertoone  of  twopCTBOiis  joint-  Ciuh.  (Man.)  391;   Barney  «.  BlUs,  i 

It  entitled,  Is   tufBclent.     Prescott  v.  D.  Chip.  (Vt.)  399;  la  Am.  Dec.  696. 

Everts,  4  Wis.  314;  Flanigan  v.  Seelje  That  the  property  must  be  Bet  apart 

(Miiin.iSq3),55N.  W.Rep.  ii5;Daw-  and  distinguished  from  other  articles 

•on  V.  Ewing.  16  S.  &  R.  (Fa.)  371;  o(  a  like  kind,  or  must  be  selected  from 

Carman  v.  Fultz,  21   N.  Y.  54?.     But  a  larger  bulk  by  the  party  making  the 

Bee  Dodge  v.  Deal,  iS  111.  303.  tender,  is  held  in  i  Parsons  Cent.  646; 

If  the  person  Is  the  dutj  authorized  Clark  ».  Baker,  11  Mel.  (Masg.)iS6;  45 

agent  to  receive  the  money,  the  tender  Am.  Dec.  199;   Croninger  v.  Crocker, 

is  gCH>d,  though  the  agent  deny  his  au-  62   N.  Y.   151;   Gilman  i     *' 


thority.  Billiot  v.  Robinson,  13  La.  Vt.  ^^-j  ;  VeaiT  n.  Harmony,  7  Me.  91 ; 
Ann.  «9;  McInifTe  -o.  Wheeiock,  i  Wyman  v.  winslow,  11  Me.  398;  36 
Gray  (Mass.)  600.  Am.  Dec.  s<2;  LeballEster  n.  Nash,  24 


A  tender  to  a  clerk  In  the  store  where  Me.  316-  Bates  v.  Churchill,  32  Me.  31; 

the  goods  were  purchased,  is suiKcient.  Dewees  11.  Lockhart,  t  Tex.  535:  Bates 

Hoytr.  Byrnes,  II  Me.  475.  v.  Bates,  Walk.  (MIsi.)  401;    11  Am. 

A  tender  by  the  purchaser,  to  a  son  Dec.  572. 
<A  the  vendor,  was  held  to  be  sutEcient        The  case  from  Mhiiisipfi  ( Bates  v. 

to  stop  the  running  of  intereit  upon  a  Bates,  Walk.  (Miss.)  401;  12  Am.  Dec. 

sum   decreed   to  be  paid  by  the  pur-  572)  was  an  action  on  a    promisson' 

chaser  before  the  delivery  of  a  deed  by  note  given  for  ten  cows  and  calves.     A 

the  vendor,  where  it  appeared  that  the  witness  testified  that  sometime  before 

purchaser  had    made  an  unsuccessful  the  note  matured,  both  plaintitT  and 

attempt  to  find  the  vendor  before  ten-  defendant  were  at  her  house,  and  she 

dering  to  the  son,  who  had  been  au-  heard  the  defendant,  the  maker  of  the 

tborized  to  state  that  the  vendor  would  note,  say  to  the   plaintiff  that  he  was 

not  execute  the  deed  until  a  receipt  in  then   ready   to  deliver  the   cows   and 

full  of  all  demands  should   be  given,  calves  named  In  the  note,  but  ptaintiS 

Crawford  v.  Osmun,  94  Mich.  533.  replied  that  the  note  was  not  due.  and 

Tender  of  money  due  a  beneficiary,  that  he  would  not  receive  them  until  it 

should  be  made  to  the  trustee.     Cha-  was  due.     It  was  further  shown  that 

boon  V.  HoUenback,  16  S.  &  R.  (Pa.)  the  defendant  had  in   the  place,  cows 

4»S;    16   Am.  Dec.  587;    Hayward  v.  and   calves   enough  to  discharge  the 

Munger,  14  Iowa  516.  obligation.     Another  witness  testified 

Where   the  creditor  sent  his  son  to  that  on  the  dav  the  note  fell  due  he  was 

the  debtor  to  demand  a  specific  sum.  called  on  by  the  maker  to  walk  to  his 

an  oRer  of  a  less  sum,  by  the  debtor,  to  lot;  he  was  informed  by  defendant  that 

the  son,  cannot  be  deemed  a  legal  ten-  the  cows  and  calves  which  witness  saw 

der  to  the  father.     Chipman  v.  Bates,  in  his  lot,  being  eleven  in  number,  had 

5Vt,i43.  been   driven  up  to  discharge  the   note 

If  a  party  is  required  to  pay  an  at-  that   plaintiff   held.     The   court   held 

tomey's  fee  to  the  attorney  of  the  op-  that  the  cows  and  calves  were  not  suf- 

posita  party,  as  a  condition  of  opening  ficiently  identified  to  make  It  a  good 

a  default,  it  would   seem  that  a  tender  tender. 

of  the  amount  to  the  attorney  is  aufB-         In  a  case  arising  in  Rhode  Island,  the 

cient.    Wolff  v.  Canadian  Pac.  R.  Co.,  plaintiff  offered  to  sell  the  defendant  30 

89  Cal.  133.  or  40  tons  of  scrap  iron,  which  the  de- 

Whetner  a   tender  to  the    assignor  fendant  agreed  to  buy  if  plain tifF  would 

.after  assignment,  is  good,  see  Camp  t>.  deliver   it  on  the    defendant's    wharf. 

Simon,  34  Ala.  126.  Plal nils' carried  to  the  wharf  a  cargo  of 

1.  TanderorsiwclflaPropaTtr. — Smith  53^^  tons  and  tendered  it  to  defendant, 

■V.  Loomis,  7  Conn.  110.  which  was  refused  on  the  ground  that 

Where  the  time  and  place  are  fixed,  it    was    not   the   kind  contracted    for. 

a  tender  at  such  time  and  place  is  good.  Afterwards  at  the  trial,  defendant  made 

though  there  Is  no  one  there  to  receive  the  further  objection  that  a  tender  of 

the  articles.     Gilmore  v.  Holt,  4  Pick.  53^}  tons  was  not  a  tender   in  futlill- 

^Mass.)  358;  Southwortb  v.  Smith,  7  ment  of  a  contract  to  deliver  30  or  40 
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TtaOm ;  PlMt.  TENDER.  PUm  at  THd«, 

4.  Flaoe  of  Tender. — If  th«  contract  fixes  the  place,  the  tender 
must  be  made  at  that  place,  and  the  party  to  whom  the  tender  is 
to  be  made  must  attend  there  for  the  purpose  of  receiving  the 
money  or  thing  to  be  tendered.' 

tone.     It  was  held  that  the  objection         It  Is  auflicient,  hs  a  general  rule,  that 

was  well   taken,  and  that  it  was  not  personal  property  wbtch  has  been  sold, 

waived  \ff  a  failure  to  make  it  when  the  be  offered  to  the  purchaser  at  the  place 

EOodB  were  tendered.     Perir  11.  Mount  where  it  was  at  the  time  of  making  the 

Hope  Iron  Co.,  16  R.  I.  318.    See  also  sale,    a  Kent's  Com,  505 ;  %  Story  on 

Bcnj.  on    Sales    (id    Am.   Ed.),  {  6S9;  Contracts,  4  1410;  Barrc.  Myers,  3  W. 

Rommel  ii.  Wingate,  103   Mass.   317;  &  S.  (Pa.)  395. 
"       ■                 ''      ■     ,  62   N."    - 


Croninger  v.  Crocker,  62   N.  Y.  iji;         But  it  the  contract  is  to  pay  a  debt 

Dixon  V.   Fletcher,  3   M.  &  W.   146;  by  the  delivery  ot  certain  articles,  the 

Mart  V.  Mills,  15  M.  &  W.  85 ;  CunlWe  property  should,  if  it  is  portable,  be 

II.    Harrison,  6    Eich.  903;   Levy   «.  taken  to    the   creditor's  residence   or 

Green,   i   E.    &  E.  969)    102  E.  C.  L.  place  of  business,  and  tendered  there, 

q66;RylandB  ti.  Kreitman,  19  C.  B.  N.  Hall  p.  Whlttier.  10  R.   1.531;;  Miles 

S.  351;  115  E.  C.  L..  351.  *.  Roberts,  34  N.  H.  254;  Goodwin  f. 

But  where  the  article  sold  in  bulk  is  Holbrook,  4  Wend.  (N.  V.)  380;  Lob. 

all  of  a  given   quality,  as  grain,  sepa-  deli  11.  Hoptins.  5   Cow.  (N.   Y.)  516; 

ration  or  identification  is  not  neceEEary.  Roberts  v.  Beatty,  3  P.  &  W.  (Pa.)  63; 

Armstrong  i^.  Tait,  8  Ala.  635;  Hughes  31    Am.   Dec.   410;   Barr  v.  Myers,  3 

■o.  Prewitt,  5  Tex.  364.    This  rule  has  W.  &  S.  (Pa.)  395.     Provided  that  the 

been  applied  to  a  reaping  machine  of  a  creditor  is  within  the  state.    Santee  i>. 

particular   pattern,  where  there  waB  a  Santee,  64  Pa.    St.   473;    Howard   i 

mber  of  such  machines.     "  '"  ...>..     .         .... 


Miner,  20  Me.  330;  Harris  0.  Mulock, 
Madlgan,  9  Wis.  146.  o   How.   Pr.    (N.  Y.)   403 ;  GnissT  v. 

Ai   '      ■  -■'-■-   •-      ^'         •-     *• '^-    --"—    "-    •"    "■   -"" 

bulk 
chas 


And  where  an  article  Is  uniform  in     Schneider,  5;  How.  Pr^  (N.   Y.) '188; 
bulk,  and  it  is  no  burden  to  the  pur-     "      ''         "   "      '  "        "     "" 


portion  from  the  mass,  a  tender  of  too  Litlell  v.  Nichols,  Hard.  (Ky.)  66.  But 

much,  from  which  the  purchaser  is  to  not  If  he  is  out  of  the  state.    Trimble 

take   the   amount   of  his   purchase,    is  v.   Williamson.   49   Ala.   515;  Gill  r. 

good.    Thug,  where  a  ship's  hold  con-  Bradley,  ii  Minn.  15. 
tained  583  hectolitres  of  nuts  of  uniform         It  is  held  In  Kentucky,  that  the  usual 

quality,  and  the  nuts  were  shipped  as  place  of  the  obligor's  residence,  Is  the 

ordered,  except  as   to    the    additional  place  of  payment,  where  no  place  ia 

quantity,  and  it  was  a  part  of  the  con-  named  and  the  payment  is  to  be  made 

tract  of  sale  that  the  purchaser  was  to  in    personal    proper^.      Galloway   n. 

furnish  bags,a  tender  of  400  hectolitres.  Smith,  Litt.  Set.  Cas.  (Ky.)  133;  Wil- 

to  be  taken   from   the   ship's   hold,  is  mouth   v.  Patton,  3  Kbb  (Ky.)   3S11; 

good.     Brownfield  11.  Johnson,  13S  Pa.  Chambers  o.  Winn,  Sneed  (Ky.)i66;  1 

St.  354;  6  L.  R.  A.  48.     But  in  thatcase  Am.  Dec.  713;  Grant  v.  Groshoo,  Hard. 

it  appeared  that  it  was  common  to  ship  (Ky.)  85;  3  Am.  000.735. 
mall  orders  of  nuts  in  common  bulk,  in         But  where  the  debt  Is  to  be  paid  ii 


this  manner.  money,  the  debtor  must  seek  the  cred- 

1.  PlM«  ot  Tander.— Startop  v.  Mc-  itor,  if  he  is  within  the  «Ute  and  n» 

Donald,  6  M,  &  G.  593 ;  46  E.  C.  L.  623 ;  particular  place  of  payment  is  named. 

Co.  Litt.    3iob;     Roberts  «.  Beatty,  j  Galloway   u.   Smitii,   Litt    Sel.    Cas. 

P.*  W.  (Pa.)  63;  31   Am.  Dec.  410;  (Ky.)  133;  Judd  i>.  Ensign,  6  Barb.  (N. 

Wiggin  -D.  Wigein,  43  N.  H.  567 ;  80  Y.)   358.     A  lender  of   the   purchase 

Am.  Dec.  191 ;  Lobdetl  v.  Hopkins,  7  price  of  land,  however,  is  good  if  made 

Cow.  (N.   Y.)  516;  Goodwin  ■c.  Hoi-  at  the  vendor's  residence,  though  he  la 

brook,  4  Wend.  (N.  Y.)  380 ;  Aldrich  v.  absent.     Smith  k.  Smith,  15  Wend. (N. 

Albee,   1   Me.  i3o;  10   Am.  Dec.  45;  Y.)  401;:  3  Hill  (N.  Y.)  351. 

Bliby  11.  Whitney,  5  Me.  193;  Bean  v.  But  if  a  place  is  named,  a  tender  at 

Simpson,  16  Me.  49 ;  White  11.  Perley,  that  place  Is  sufficient,  though  the  one 

15  Me.  470 ;  Smith  ti.  Loomis,  7  Conn,  who  la  to  receive  it  is  not  preseat  at 

no;  Bates  v.  Bates,  Walk.  (Miss.)  401;  the  time.    Judd  t<.  Ensign,  6 Barb.  (N. 

13  Am.  Dec.  573;   Deel   11.   Berry,  31  Y.)  358. 

Tex.  463;  73  Am.  Dec  336.  If  a  note  Is  payable  in  personal  ptop- 
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rudM ;  TlwN.                                TENDER.  Tbu  of  Tndw. 

5.  Tim«  of  Tender. — Where  the  act  to  be  performed  may,  under 
the  terms  of  the  contract,  be  done  anywhere,  a  tender  made  at  a 

convenient  time  before  midnight  is  sufficient ;  but  if  the  act  is  to  be 
done  at  a  particular  place,  so  that  the  duty  rests  upon-  the  other 
party  to  attend  at  that  place,  the  tender  must  be  made  by  daylight, 
and  a  convenient  time  before  sunset.*     The  property,  when  thus 

ertf.toa  party  livingoutof  the  f/of/rrf  Donald,  6  M.  &  G.  593;  46  E,  C.  L. 

States,  and  the  place  of  payment  Isnot  613. 

named  therein,  it  would  fleem  that  Che  Where  a  person  has  a  whole  day  in 
debtor  must  ascertain  from  the  credi-  which  to  perform  his  contract,  a  re- 
tor  where  he  will  receive  the  goods,  or  fusal  by  the  other  person  to  wait  at  the 
else  must  designate  to  the  creditor  appointed  place  until  the  time,  within 
where  he  will  deliver  the  goods,  and  the  day,  that  such  llrst  person  agrees 
must    make   the    tender   accordingly,  to  make  a  tender,  amounts  to  a  direct 

"'  '          "   .  191.  waiver    of   further  effort  to  perform, 

"---  -  "^ Karkerf.  HaTerly,soBarb.(N.  Y.)79. 

It  is  immaterial  that  a  tender  was 

paidby  the  delivery  of  specific  personal  not  made  within  the  required  time,  if, 

proper^,  the  maker  must,  in  order  to  when  made,  it  was  accepted.    Emery  v. 

discharge  the  note  by  delivery   of  the  Langtey,  i  Idaho  N.  S.  694. 

property,  tender  it  at  the  place  which  Allowing  a  tender  of  damages  and 

was  the  residence  of  the  payee  at  the  costs  to  be  made  in  certain  cases,  at  any 

time   the   note   was  given.     Borah  v.  time  "until  three  days  before  the  com- 

Curry,  13  111.  66.  mencemect  of  the  term  "  to  which  the 

The  courts  of  some  of  thestates  have  action  is  returnable,  excludes  from  the 

adopted   the  doctrine  of   Lord  Coke,  period    mentioned,    both   the  day   on 

that  where  there  is  to  he  a  delivery  of  which  the  tender  is  made,  and  the  first 

ponderous  articles,   and   no   place    is  day  of  the  term.     Wiiley  t>.  Laraway, 

designated  for  their  delivery,  the  oh-  64  Vt  566. 

ligor  must  seek  the  obligee  before  the  In  *d  interpleader   issue  between  a 

day,  and  ascertain  what  place  he  will  vendor  of  goods  seelcing  to  rescind  the 

appoint  at  which  to  receive  them,  and  sale   for  fraud   of  the  purchaser,   and 

he  must  deliver  them  there,  provided  creditors   holding  executions    against 

the  place  selected  by  the  obligee  Is  not  the  latter,  a  tender  on   the  part  of  the 

an  unreasonable  place.     (Co.  Lit.  210  former,  of  unpaid  notes  received  from 

b;   Cro.    Eliz.    48.)      Slingerland     v.  thepurchaseratthetimeof  trial.will  be 

Morse,  8  Johns.  (N.  Y.)  477;  Barns  v.  treated  as  If  made  stthedate  of  rescis- 

Graham,  4  Cow.  (N.  Y.)  451 ;  ic  Am.  sion,  where  the  rights  and  liabilities  of 

Dec  394 ;  Sheldon  v.  Skinner,  4  Wend,  the    parties    have    been     in   no    war 

(N.  Y.)   515;   11    Am.   Dec.    161;    La  changed  by  the  delay.   Sloane  r.',  Shil- 

Fargeu.  Rickert,5  Wend.(N.  Y.)  187;  fer,  156  Pa.  St.  59.  See  Morse  i,  Wood- 

«    Am.   Dec.  309;  Currier  ij.  Currier,  worth,  155  Mass.  133. 

3  N.  H.  75 ;  9  Am.  Dec.  43 ;   Flanders  If  no  time  la  limited  in  the  contract, 

V.  Lamphear,  9  N,   H.  301 ;   Mason  r.  the  property  is  deliverable  on  demand. 

Briggs,  16  Mass.  453;  Aldrlchv.  Albee,  Story  on   Contmcts,  S1411;  Vance  v. 

I  He.   110;   10  Am.    Dec.45;   Bean  u.  Bloomer,  20  Wend.  (N.  V.}  iq6;  Rice 

Simpson,   16   Me.   49;  3  Kent's  Com.  v.   Churchill,   1   Den.    (N.    Y.)    145; 

fvj  \  Story  on  Contr.  319.  See  Colt  v.  Russell  w.  Ormsbel,  10  Vt.  374. 
louBton,  3  Johns.  Cas.  (N.  Y.)  343,  Where  a  deed  is  placed  in  escrow,  to 
The  provision  of  the  LouUiana  code,  be  delivered  to  the  grantee  upon  pay- 
that  where  the  obligation  refers  to  mcnt  of  the  purchase -money,  a  tender 
real  property,  the  debtor  muet  give  within  a  reasonable  time  is  good;  and 
notice  to  the  creditor  to  be  present  at  if  the  party  holding  the  deed,  refuse  to 
a  fixed  hour,  at  the  ofUce  of  a  notary,  to  deliver  it  upon  such  tender,  the  grantee 
receive  the  conveyance,  does  not  apply  is  not  bound  to  keep  the  tender  good 
to  a  case  where  the  purchaser  has  been  bj  payment  of  the  money  into  court  or 
evicted  from  a  portion  of  the  land  sold  otherwise.  Cannon  v.  Hand  ley,  71  CaL 
to  him.  Robblns  v.  Martin,  43  La.  173;  McDaneld  i>.  KImbrell,  3  Greene 
Ann.  488.  (Iowa)  335;  Washburn  v.  Dewey,  17 
1.  niM  of  TuiAar.— Startup  v.  Mc-  Vt.   93;  White  v.  Dobson,   17   Gratt. 
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tendered,  vests  in  the  party  to  whom  the  tender  is  made,  and  is  at 
his  risk.* 

6.  Equity  Will  not  Bnpply  Defeoti. — A  court  of  equity  will  not 
supply  a  defect  in  a  tender  made  to  a  wrong  party  or  in  a  wrong 
place.' 

V.  EnFnte  Tekdee  Good. — The  tender  must  be  kept  good  to 
the  time  of  trial.' 

(Va.)  36i.     See  infra,  thii  tilXt,  Ktefi-  before  evening.   Duckham  v.  Smith,  5 

ing  Tender  Good;   Acceptance  or  Re-  T.    B.   Moo.    (Ky.)   37a;     Hustoo  v. 

fusalof  Tender— Effect    on    Lien    of  Noble,  4  J.  J.  Marsh.   (Kj.)  130;  Ken- 

Mortgage,  etc.  dill  v.  Talbot,  1  A.  K.  Marah.  (Kj-.)  3J1; 

Where  the  contract  does  not  fii  the  Powei'.Powe,43  Ala.  113;  Da^- p.Ijrf- 

time  for  pajment  of  a  debt  lecured  by  ferty,  4  Ark.  450 "Sweet v.  Harding,  19 

a  pledge,  a  tender  of  the  amount  due,  Vt.  587. 

including  interest,  within  a  reasonable  1.  Smith  v.  Loomis,  7  Conn.  no. 

time  after  a  demand  of  payment  had  A   tender  is   not  good,  uoless  it  it 

been  refused  by  the  pledgor,  is  good,  so  made  as  to  vest  the  property  In  the 

Lioughborough  v.  McNevin,   74   Cal.  creditor.     Hughes  ii.  Eschback,  7  D.C. 

250;  5  Am.  St.  Rep.  345.  66;   Schradcr  v.  Wolfin,  Ji  Ind.  338. 

A  tender  of  a  deed,  after  a  verdict  Where  it  is  not  necessary  to  a  valid 
has  been  rendered  for  a  sum  of  money  trnnsrer  of  stocks,  that  ther  should  be 
claimed  as  alternative  relief,  is  made  transferred  on  the  books  of  tlie  corpo- 
too  late.  Houston  v.  Sledge,  101  N.  ration,  an  offer  by  the  holder  to  de- 
Car.  640;  3  L.  R.  A.  487.  liver  certificates  which  are  indorsed  in 

As  to  the  time  of  day  when  a  tender  blank,  is  a  sufficient  tender.   Wilton  v. 

of  goods  is  to  be  made,  the  rule  is,  that  Hill,  S8  Cal.  91. 

if  they  are  bulky,  the  tender  mutt  be  3.  King  i>.  Finch,  60  Ind.  420.  "  It 
seasonably  made,  so  that  the  party  to  a  tender  is  not  legal,  a  court  of  equity 
whom  they  are  offered  may  have  an  will  not  support  it;  nor  supply  a  defect 
opportunity  to  examine  them,  and  see  of  a  tender  against  a  rule  of  law,  un- 
that  they  are  such  as  are  required  by  the  less  perhaps  where  fraud  is  used  to  pre- 
contract, before  the  close  of  the  day  vent  it."  Gammon  v.  Stone,  1  Ves.  339. 
on  which  the  delivery  is  to  be  made.  In  Clark  v.  Drake,  63  Mo.  354,  it 
Croninger  ts.  Crocker,  62  N.  Y.  15B;  was  held  thai  if  one  tendered  all  ad- 
Hall  'n.  Whittier,  10  R.  I.  530;  Tiernan  mitted  by  him  to  be  due,  the  chancel- 
V.  Napier,  5  Yerg.  (Tenn.)  410 ;  Aid-  lor  should  not  deny  him  relief  on  the 
rich  v.  Albee,  i  Me.  i3o;  10  Am.  Dec.  ground  of  the  insufficiency  of  the  ten- 
45;  Savary  V.  Goe,3  Waah.  (U.  S.)  140;  der,  but  should  grant  relief  oily  on 
Acocks  V.  Phillips,  5  H.  &  N.  183;  Doe  his  doing  that  which  equity  required. 
V.  Paul, 3  C.  &  P.  613;  14  E.  C.  L.  4S3;  The  court  in  this  case  cited  Whelan  v. 
Tinckler  v.  Prentice,  4  Taunt.  549.  Reily,  6t  Mo.  565;  Irwin  v.  Brittain,  i 

In  Croninger  *.  Crocker.  6!   N.  Y.  Hof<  Ch.   (N.    Y.)   353;    Bishop   of 

11)3,  a  tender  of  wool,  made  after   10  WinchcBter  v.  Payne,  11  Ves.  194.    See 

o'clock  at  night,  was  held  insufficient  also  Hoyt  ts.  Hall,  3  Bosw.  (N.   V.)  43. 

But  it  has  been  held  that  a  tender  after  S.  Sraplss  Taiidar  Qood. — Coghlan  v, 

sunset  will  be  sufficient,  If  the  party  South  Carolina   R.  Co.,  32  Fed.  Rep. 

is  present  to  receive  it.  Startup  v.  Mc-  316 ;   Bissell  n.  Heyward,  96  U.  S.  ^87 ; 

Donovan,  6  M.  A  G.  593;  46  E.  C.  L.  Park  t'.  Wiley,  67  Ala.  310;   Frank  f. 

591;  Sweet*.  Harding,  19  Vt.jSy;  Mc-  Pickens,    69    Ala.    369;    Woodruff  i*. 

tlartey  o.  Gokey.  31  Iowa  soj.  Trapnall,    la   Ark.    640;    Hamlett  v. 

The  tender  may,  of  course,  be  made  Tallman,  30  Ark.  505  ;   WoltT  x'.  Cana- 

at  any  hour  of  the  day  at  which  Irath  dian  Pac.  R.  Co.,  89  Cat.  331;  Matlh- 

ihe   parties  actually  meet   at  the  ap-  ews  ii.  Lindsay,  ao  Fla.  961 ;  Mason  o. 

pointed  place.      Startup  v.  McDonald,  Croom,  24  Ga.  211;  Gray  v.  Angier,63 

6  M.  &  G.  593;  46  E.  C.  L.  633.  Ga.  596;  Webster  v.  Pierce,  35  III.  158; 

Where  a  tender  of  chattels  is  to  be  Puls'ifer  -u.  Shepard,  36  III.  513;  Thayer 

made,  and  the  party  who  is  to  receive  o.  Meeker,  86  111,  474;  Aulger  v.  Clay, 

them   is  abtent,   the   tender   must  be  109  III.  487 ;   Blain   v.   Foster,  33  IlL 

made  on  the  appointed  day  and  at  the  App.  397;    "'                    .    -     .    . 

latest  convenient  hour  in  that  day,  but  Wilson  v 


,Google 


XMpliiff  Twdw  Good,                      TENDER.  Xnidaff  Tndu  OiMd. 

v.  Wbtsler,  61  Iowa  416;  Rainwater  I'.  In  Vermont,  It  has  been  held  that 

Hummcll,  79  Iowa  571 ;   King  v.  Har-  where  the  thing  tendered  is   money, 

rison,  31   Kan.  31,1;;  Nanti  v.  Lober,  i  the  partj  making  the  lender  may  use 

Duv.  (Kj.)  304;   be  Goer  v.  Kellar.  1  it  as  his  own,  if  he  holds  himself  at  all 

La.  Ann.  496;  Call  v.  Lothrop,  39  Me.  times  in  readiness  to  paj  the  debt  in 

434;  Norton  fi,  Baxter,  41  Minn.  146;  current   monej,  whenever  requested;    , 

16  Am.  St.  Rep.  679;   Miller  v.  Mc-  but  if  specific  articles  of  personal  prop- 

Gehee,  60  Miss.  903 ;  Berthold  w.  Rej-  erty  are  tendered,  the  articles  cannot 


rburn,  37  Mo.  5%;  Henderson  v.  Cass  be  retaken,  nor  disposed  of  in  atiy  w 
Co.  (Mo.  1891),  18  S.  W.  Rep.  991;  by  the  one  making  the  tender.  Curl 
Tompkins  t>.   Batie,  11    Neb.   147;   38     i/.  Grubanks,  34  Vt.  536. 


Am.  Rep.  361;  Stowell  -o.  Read,  \ft  N.  But  under  the  Nevi   Tori  decisions, 

H.  10;  41  Am.   Rep,  714;  Werner  v.  the  party  would  not  be  allowed  to  use 

Tuch,  117  N.  Y.  317;  Warburg  v.  Wil-  tbe  money.     Nelson  v.  Loder,  55  Hun 

<oii.  J   Hilt.  (N.  Y.)  hi;  7  Abb.  Pr.  {N.  Y.)  173. 

(N.  Y.)  337:  Hill  ti.  Place,  7  Robt.  (N.  It  is  immaterial  that  the  master  doe* 

Y.)   389;    Roosevelt    v.    Bull's    Head  not  find  that  the  tender  has  been  kept 

'Bank,  45  Barb.  (N.  Y.)  579;  Dodge  i>.  good,  where  the  bill  alleges  the  tender, 

Fearev,  19  Hun   (N.  Y.)   37S:  Nelson  and  the  money  tendered  has  been  paid 


Fearev,  19  Hun  (N.  Y.)  37S:  Nelson  and  the  money  tendered  has  been  paiil 
V.  Loier,  55  Hun  (N.  Y.)  173;  Tuthili  to  the  clerk  of  the  court.  Anderson  u 
-V.  Morris,  8[  N.  Y.  94;  Tate  v.  Smith,     Moore,  145  111.  61. 

xr '  ■  " 


FO  N.  Car.  685;  McDowell  v.  GUss.  4  In  one  Illineii  case,  it  was  held  that 

"'  "     (Pa.)  389;  Cornell  v.  Green,  10  where  a  party,  after  making  a  tender, 

S.  fli  R.(Pa.)  14;  Summersonii.  Hicks,  deposited  the  money  to  his  own   use, 

134  Pa.  St.  566;  16  W.  N.  C.(Pa.)  333;  and  a  part  was  drawn  out.  in  place  of 

Fishburn  v.  Sanders,  i  Nott  &  M.  (S.  which  no  other  money  was  ehown  to 

Car.)  343;  Black  v.  Rose,  14  S.   Car.  have  been   held  ready,  the  tender  was 

.378;  Dewees  v.   Lockhart,  1  Tea.  539;  not  kept  good.     Craln  v.  McGoon,  86 

Brock  V.  Jones,  16  Tei.  461.  111.  431;  19  Am.  Rep.  37.  But  comfiare 

The  obligation  to  keep  it  good,  is  as  Thayer  v.  Meeker,  86  111.  470. 

essential  to  its  legal  efficacy  as  the  ten-  In  Sharp  v.  Todd,  38  N.  J.  Eq.  319, 

-der.     Burlock  u.  Cross,  16  Colo,  162.  the  (acts  were  as  follows:  On  March 

It  is  not  necessary  to  keep  the  iden-  39th,  a  mortgagor  paid  the  mortgagee 

tical  coin  or  Rotes,  or  the  precise  pieces  the  interest  of  the  mortgage  debt  up  to 

-of  money  which  have  been  tendered,  April  ist,  and  then  offered  to  pay  the 

but  the  debtor  must  have  money  of  a  principal,  but  said  that  he  had  not  all 

like  kind  ready  at  all  times,  so  that  he  the  money  in  cash,  part  being  in  bank 

.can  produce  ft  when  required.     Park  checks.     The  tender  was   relused  be- 

V.   Wiley,  67  Ala.  310;    McCalley  t:  cause  It  was  not  In  money.  On  the  31st 

Otey,  90  Ala.  30a;  Aulger  v.  Clay,  109  of  March,  the  mortgagor  returned  to 

111.  487;   Shields  V.  Lozear,  31   N,  J.  the  house  of  the  mortgagee  with   the 

Eq.  447.  amount  of  the  mortgage  debt  in  gold 

Using  money  after  it  is  tendered,  in-  and    legal-tender    currency,    and   at- 

validates  the  tender.     Gray  11.  Angier,  tempted  to  enter  the  bouse,  saying  that 

■61  Ga.  596;   Stow  V.  Russell,  36  111.  18;  he  had  the  money  to  pay  the  mortga- 

Nantz'i'.  Lober,  i  Duv.  (Ky.)  304.  gee,  and  that  he  wanted  the  mortgage. 

Tender  of  the  amount  of  a  coupon  The  mortgagee   thrust   him   out,  and 

fallingdueapon  amortgaget>ond,must  locked   the   door   against    him.     Tbe 

be  shown  to  have  been  made  in  due  mortgagor  then  deposited  the  money 

time  and  maintained,  in  order  to  pre-  In  a  bank,  where  It  remained  until  he 

▼ent  the  whole   amount  of    the  debt  filed  his  answer  to  a  bill  filed  by  the 

from   becoming   due,   under  a  clause  mortgagee  to  foreclose,  and  then  paid 

.    providing  therefor.  In  case  of  default  itlntocourL  After  theforeclosuresult 

in  any  installment.    Lantry  v.  French,  was  begun,  the  solicltorof  the  mortga- 

33  Neb.  534.  gee,  made  a  demand  on  the  mortgagor 

Under  section  2839  of  the  Cali/ortiia  (or  the  principal  of  the  mortgage  debt. 

Code,  where  the  landlord  refuses  to  ac-  to  which  the  mortgagor  replied  that  he 

-cept  rent  from  the  tenant,  the  offer  of  would  pay  him  the  money  as  soon  as  he 
the  tenant,  though  not  continued  by  could  get  it  from  the  liank  where  he 
deposit  of  the  amount,  is  a  suHicient  had  deposited  It,  which  bank  was  a  few 
tender  of  performance  to  release  the  miles  distant.  It  was  held  that  the  ten- 
tenant's  surety.     Randol  v,  Tatum,  98  der  was  good,  and  had  been  kept  good. 

■  CaL  390.  If  it  be  shown  that  tbe  party  making 
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TI.  Effect  of   TehdkB— 1.   Of  Honey. — A    tender   of    money 
which   is   unaccepted   is    not    equivalent    to   performance,   and 

the  tender,  borrowed  tlie  monej  to  be  there  is  no  obllgatioD  to  keep  the  ten- 
used  for  that  express  purpose,  and  im-  der  good  as  to  the  whole  amount,  or 
mediately  returned  it  to  the  lender,  to  paj  the  whole  amount  Into  court. 
this   will   avoid   the   tender.     Park  i>.  Abel  v.  Opel,  34  Ind.  250. 

r,  67  Ala.  310.  A  part/  tendering  bonds,  must  keep 

lere  a  tender  i»  declined,  but  the  them  where  he  can  deliver  them  witb- 

creditor   eubeequently   demands    paj-  in  a  reasonable  time,  or  the  tender  will 

ment  of  the  amount  tendered,  and  it  not  avail   him.     Sanders  v.  Peck,  131 

is  refused,  the  benefit  of  the  tender  Is  III.  407   {reversi»g  same  caM,  30  IIL 

lost.     Rose  V.  Brown,   Kirbj    (Conn.)  App.  338). 

393;  1  Am.  Dec.  33;  Manny  -v.  Harris,  Where  a  pledgor  makes  a  good  ten- 

3  Johns.  (N.  Y.)  34;  %  Am.  Dec.  386;  der  of  the  amount  due  the  pledgee, 
Sloan  V.  Petrie,  16  III.  363 ;  Stow  v.  and  the  same  is  refused  without  suffi- 
Russell,  36  III.  18;  Can  I/.  Miner,  9a  cient  reason,  the  pledgee  cannot  retain 
111.  604.  the  pledge  as  against  one  whose  rights 

If  a  debtor,  after  tender,  refuses  to  have  accrued  subsequent  to  the  mak- 

pay,  he   loses  the   benefit   of    tender,  ing  of  the  pledge,  though  the  pledgor 

Stow  V.  Russell,  36  111.  18;  Woolner  v.  did  not  keep  his  tender  good.    Norton 

Levy,  48  Mo.  App.  469;  Call  v.  Scott,  t>.  Baxter,  41  Minn.  146;  4  L.  R.  A. 305. 

4  Call  ( Va.)  403.  See  Tucker  v.  Buf-  Where  a  vendor  tenders  a  deed  to 
fum,  16  Pick.  (Mass.)  46.  the  purchaser,  and  upon   the  latter'* 

Where   a   purchaser   of   real   estate  stating  that  he  cannot  close  the  matter 

deposited  the  price  in  s  bank,  but  did  up  at  that  time,  says  it  will  be  satisfac- 

not  inform  the  vendor  of  such  fact,  nor  tory  if  it  is  closed  in  a  few  days,  this 

place  the  amount  at  his  disposal,  such  does   not   work   a   withdrawal   of  the 

deposit  will  not  prevent  the  running  tender,     Hogan    v.    Burton,    54    Hon 

ot  interest,  though  before  such  deposit  (N.  Y.)  638. 

was  made,  the  purchaserhad  demanded  Failure  to  complete  a  tender  made  tb 

k  conveyance  and  tendered  the  amount  stop   interest    and    charge   defendant 

due.     Efapeciallj  is  this  the  case  where  with  costs,  by  payment  of  the  moncr 

the  purchaser  subsequently  draws  the  Into   court,  will   not  affect  plaiotlfra 

money  out  of  the  bank,  and  uses  it  In  right  to  recover,  where  the  tender  wai 

his  business,  and  is,  at  the  same  time,  not  essential  to  the  maintenance  of  tbe 

In  possession  of  the  premises,  receiving  action,     Lewis   c  Wilson,   17   N.  Y. 

the   rents  and   profits  without  paying  Supp.  138;  63  Hun  (N.  Y.)  632. 

rent.     It  is  not  sufficient  that  he  is  at  Where  a  defendant  was  required  to 

all  times  prepared  to  pay  the  amount  pay  an  attorney's  fee,  as  a  condition  of 

on   demand.      Sanders   v.   Bryer,   153  opening  a  default,  a  tender  of  the  same 

Mass.  141;  g  L.  R.  A,  255.     Cemfare  to  plaintiffs  attorney,  is  a  sufGcient  per- 

McCalley  v.  Otey,  90  Ala.  302.  formance  of  the  condition  to  preserve 

Where  a  party  has  obtained  a  de-  defendant's  rights  under  the  order,  un- 
cree  for  specific  performance  of  a  con-  til  the  question  of  its  validity  ^hall  be 
tract  for  the  sale  of  land,  upon  the  deterniined ;  but  to  constitute  a  pay- 
deposit  of  the  amount  due  from  him  ment,  it  must  be  kept  good.  Wolff  v, 
at  a  bank,  as  provided  in  the  contract,  Canadian  Pac.  R.  Co.,89  Cal.  333. 
he  loses  the  benefits  of  the  decree  by  As  to  tlia  Tendor  of  proof. — As  to 
a  subsequent  withdrawal  of  tbe  de-  whether  it  Is  the  duty  of  the  creditorto 
posit,  although  the  bank  may  be  liable  show  that  the  debtor  has  used  the 
to  the  vendor  for  the  money.  Cheney  money  tendered,  or  whether  it  Is  the 
V.  Wagner,  33  Neb.  310.  duty  of  the  debtor  to  show  that  he  has 

Under   the  I.oaisiana  Code,  a  ten-  not  used  it,  but  has  set  It  completely 

der  will  not  avail,  unless  followed  by  aside,  there  ts  some  difference  of  opin- 

a  consignmentor  deposit  of  the  money  ion,     Sanders  v.  Bryer,  153  Mass.  141; 

or  bank  notes.     (C.  C.   3163,  3165:  C.  q  L.  R.  A.  35^.     As  to  the  effect  an  the 

P.  405,  407,  413) ;   Benton  i>.  Roberts,  3  lien  of  a  mortgage  of  keeping  tender 

La,   Ann.  343 ;    Breen   n.  Schmidt,  6  good,  see  infra,  this  title,  Acceftamct 

La.  Ann.  13;  Walker  u.  Brown,  13  La.  or  Refusal  of  Tender—Effect  on  Litn 

Ann,  a66.  of  Mortgage,  etc.}  Paymemt  of  Momty 

If  too    much   has    been    tendered,  fnfa  Court. 
924 
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does  not  satisfy  or  extinguish  the  obligation,  nor  bar  an  action 
upon  it.' 

3.  Of  Property. — But  the  same  rule  does  not  apply  to  a  tender 

<A  specific  personal  property,  in  which  case  a  tender  and  refusal, 
or  what  is  equivalent  thereto,  vests  the  property  in  the  creditor, 
and  puts  an  end  to  his  right  to  sue  on  the  contract.* 

1.  McCaller  V.  Oter,  90  Ala.  30a;  5  Johns.  (N.  Y.)  3B6;  Rusiell  f.  Lvtie, 
Redinglon  v.  Chase.  34  Cal.  666;  6  Wend.  (N.  Y.)  390;  aj  Am.  Dec, 537; 
Moha  v.  Slonep,  ii  Iowa  30;  Fridge  Daniela  v.  Hallenbeck,  19  Wend.  [N. 
■a.  State,  3  Gitl  &  J.  (Md.)  103;  Y. )  408.  The  court  goes  on  to  sa/:  "But 
ao  Am.  Dec.  463 ;  Suffolk  Bank  v.  In  point  oE  fact,  no  definite  agreement 
Worcester  Bank,  5  Pick.  (Mass.)  106;  between  the  parties  was  proved;  or,  if 
Chase  v.  Welch,  45  Mich.  345 ;  Snvder  otherwise,  the  tender  did  not  come  up 
V.  Quarton,  47  Mich.  211;  Cockrill  v,  to  it.  The  proposition  of  DeGrauw 
Kirkpatrick,  9  Mo.  697 ;  Baker  v.  4th  was  acceded  to  with  a  qualification ; 
Turnpike,  8  N.  H.  509;  Stowell  v.  but  whether  he  ever  assented  to  it  or 
Read,  16  N.  H.  20;  41  Am.  Dec.  714;  not,  nowhere  appears.  Hta  assent 
Haynes  f. Thorn,  38  N.  H.  386;  Mann^  would  have  been  aflirmativelv  shown 
V,  Harris,  3  Johns.  (N.  Y.)  15 ;  3  Am.  before  the  agreement  coulii  be  re- 
Dec.  386;  Hitl  V.  Place,  7  Robt.  (N.  Y.)  garded  as  complete.  The  evidence  ia 
389;  Kelly  f.  West,  36  N.  y.  Super  Ct.  positive  that  the  old  securities  were 
304;  Elliott  1!.  Bass,  4  Baxt.  (Tenn.)  not  to  be  given  up,  and  there  is  noth- 
^54;  Downer  v.  Sinclair,  15  Vt.  495;  ing  to  contradict  it.  Did  DeGrauw  as- 
"reston  v.  Grant,  34  Vt.  20i.  sent.' If  hedid  nat,the  mindsof  the  par- 

The  court,  by  Hammond,  J.,  in  The  ties  never  met  in  the  alleged  arrange- 

Reuben  Dowd,  46  Fed.  Rep.  800,  says,  ment.     If  he  did,  then  the  tender  was 

that  the  only  effect  of  a  tender  which  defective,  as  he  there  insisted  upon  the 

li  Dot  followed  by  payment  into  court,  surrender  of  the  old  notes."    Brooklyn 

Is  to  relieve  the  one  making  a  proper  Bank  f.  DeGrauw,  13  Wend.  (N.  Y.) 

tender   of  the  costs  of  litigation  that  341;  35  Am.  Dec.  569. 

may  ensue  upon  its  refusal ;  but  that  It  9.  1    Kenf  s     Com.   400 ;    Tracy    v. 

-does  not  in  any  sense  change  the  rights  Strong,  i  Conn.  659 ;  Mitchell  v.  Mer- 

of  the  parties  under  the  contract,  nor  Hll,  1  Btickf.   (Ind,}  S7;  18  Am.  Dec 

■does  it  bind  him  who  makes  the  tender,  ij8;  DeLong  v.  Wilson,  80  Iowa  ii6; 

to  acknowledge  that  that  sum,  or  any  Wyman  v.  Winslow,  11   Me.  39S;  16 

■um,  is  due.  Am.  Dec.  543 ;  Sheldon  v.  Skinner,  4 

Though  a  vendor  of  land  refuses  ■  Wend.  (N.  Y.)  s^s;  a'  Am.  Dec.  161; 

tender  of  the  purchase  price,  this  will  Lamb  -u.  Lathrop,   13   Wend.  <N.  Y.) 

not  release  the  vendee  from  payment,  gj;    37   Am.   Dec.   174;    Shannon   tt. 

If  be  retains  possesaion   of   the  land.  Com  stock,  31  Wend.   (N.  Y.)  457;  34 

Rhoreru.  Bila,83Cal.  51.  Am.  Dec.   161;  Miles   ».   Huggins,  3 

Whenever  a  party  authorized  tore-  Dev.  (N.  Car.)  58;  Kramer  ».  Stock, 

deem  land,  makes  a  sut)icient  tender  of  10  Watts  ( Pa.)  1 15 ;  Foote  v.  Palmer, 

the  pure haee-monej  with  ten  per  cent,  Wright  (Ohio)  33b;  Appleton  i/,  Don- 


K 


i,Bndallother  lawful  charges    aldson,  3   Pa.  St.  381;  ^rney  v.  1 
■.ed   by   the  Alabama  Code,     i  D.Chip.  (Vt.)  399;  la  Am.  Dec.09D; 
I,  such  tender  has  the  effect    Gilkeson  v.  Smith,  15  W.Va.44.  Com- 


urich  the  title.    Steele  fare  Mcjilton  v.  Smizer,  18  Mo.  1 

V.  Hanna,  91  Ala.  190.  By  the  refusal,  the  obligor  is  con- 

An  accord  will  constitute  no  bar  to  verted  into  a  bailee  for  the  obligee,  and 

an  action,  unless  there  has  been  a  per-  must  take  care  of  the  property  at  the 

formance,  or  a  tender  of  performance ;  lalter's  expense  and  risk.     Sheldon  v. 

and  the  tender  must  be  kept  good.     In  Skinner,  4  Wend.  (N.  Y.)  515 ;  ai  Am. 

an  early  case  in  New  Tork^  (he  court,  Dec.  161;  Lamb  v.  Lathrop,  13  Wend. 

by   Nelson.   C.   J.,  says:   "Tender  of  (N.  Y.)9s;  37  Am.  Dec.  174;  Mcjil- 

performance  was  proved,  but  this  has  ton   v.  Smizer,    18   Mo.    111;   Fisk   v. 

never  been  held  equivalent  to  an  exe-  Holden,  17  Tei.  408. 

«utIon  for  the  purpose  of  this  defense."  Where  property  is  loaned,  demand 

And  the  judge  cites  the  following  Neai  of  return  thereof  must  be  made  before 

Tori  cases:    Watkinson  v.  Inglesby,  an  action  may  be  maintained;  and  ten- 
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3.  Efi^  on  Intemt  and  Corti. — The  effect  of  a  tender  made  and 
kept  good  is  also  to  stop  the  running  of  interest,  and  to  free  the 
debtor  from  the  payment  of  costs.* 

der  of  the  property  is  a  foo<l  defense,  should  be  taxed  against  the  purchaser, 

American  Bag  Loaning  Co.  v.  Steidle-  Gage  v.  DuPuy,  134  III.  133. 

man  (Can.),  Mont.  L.  Rep.,  5   Super.  Where  the  master  of  a  vessel  made 

Ct  398.  full  delivery  of  c 

1.  Peugh  V.   DaviB,  .13  U.   S.   542;  si g nee,  the  count          „ 

Coghlan  If.  South  Carolina  R.  Co„  31  custom  officers,  and  upon  complat...  ._ 

Fed.  Rep.  316;  The  Reuben  Dowd,  46  shortage  being  made,' tendered  to  the 

Ped.  Rep.  800;  Woodruff  v.  Trapnail,  consignee  certain  bundles  of  ties  which 

11    Ark.  640;  Rudulph  v.  Wagner, ^6  were  left  over  after  delivery  of  all  the 

Ala.  698;  Berthold  v.  Reybum,37  Mo.  consignments,  costs  should  not  be  de- 

.;86;  Tut  hi  II  If.  Morris,  Si   N.  Y.  94;  creed  against  the  vessel,  though  a  de- 

Gracy  v.  Potts,  4  Bait.  (Tenn.)   395;  creeisrendered  in  favorotthefibellant 

Riley  -o.  McNamara  [Tei.  1892),  18  S.  for  the  surplus  bundles.     The  Cassius, 

W.   Rep.  141;  Date  -u.   Richards  {D.  41   Fed.  Rep.  367. 

C.),  31  Wash.  L.  Rep.  86.  Where  plaintiff  recovered  a  less  sum 

The  tender  must  be  of  such  sum  as  than  defendant  had  tendered  him,  the 

will  cover   the   claim   admitted,  with  latter  is  not  entitled  to  costs,  if  it  is 

Interest  to   date   of   tender,  and  costs  not  shown  that  the  tetider  was  brought 

accrued   to  that  time.      The  Enos  B.  to  the  knowledge  of  the  court,  or  was 

Phillips,  53  Fed.  Rep.  1J3.  kept  good,  or  that  defendant  offered 

Refusal  of  a  tender  by  an   exetMtor,  to  confess  judgment  for  that  or  any 

bars  a  claim  for  interest  by  the  legatee,  other    sum.     Saum    v.    La    Shell,   45 

whether  the  proceeding  is  in  the  surro-  Kan.  305. 

gate's  court  or  in  a  court  of  law.  Mor-  Where  the  onlv  issue  was  as  to  the 

gan  V.  Valentine,  6  Dem.  (N.  Y.)  18.  amount  due,  and  defendant  tendered 

A  mortgagee  who  refuses  a  tender  less  than  the  sum  claimed  by  plaintiff, 

made  after  forfeiture,  loses  all  interest  and  the  jury  found  that  less  was  due 

accruing  after  the  date  of  the  tender,  than    the    sum    tendered,    the    court 

Loomis  i>.  Knox,  60  Conn. 343.  properly   allowed   costs   to   defendant 

Where  the  plBintiff  has  not  realized  under  the  provisions  of  sections  99] 

any  interest  since  the  making  of  the  and   993   of   the   General    Statutes  of 

tender,  the  money  having  been  left  in  Missouri.     Redman    v.    Thomas,    39 

a  bank  for  the  beneStof  defendant,  the  Mo.  App.  143. 

latter  is  not  entitled  to  Interest.     Che-  In  an  action   commenced   before  a 

ney  v.  Libby,  114  U.  S.  68.  justice   in    Okio,  for   the  recovery   of 

A  purchaserdepositing  in  a  bank  the  money,   defendant   offered   to  confess 

purctiase  price  of  real  estate,  after  de-  judgment  for  a  given  amount,  with  in' 

manding  a  conveyance  and  tendering  lerest  from  the  date  on  which  the  debt 

the  amount  due,  will  not  be  relieved  accrued.    The  offer  was  not  accepted, 

from  the  obligation  of  paying  interest  The  case  went  by  appeal   to  the  com- 

thereon,  if,  instead  of  placing  the  de-  mon   pleas,  and  it  was   held   that  the 

posit  at  the  disposal  of  the  vendor,  he  offer  followed  the  case  to  that  court, 

deals  with  it  as  his  own.     Sanders  u.  and  that,  under  the  statute  (Rev.  Stat. 

Birer,  [53  Mass.  141.  Ohio,  ^  .S141).  >f   the  plaintiff,  at  the 

Butif  the  party  lo  whom  the  tender  is  trial   in   the   common    pleas,   did   not 

made,  recovers  more  than  the  amount  recover  more  than  the  amount  speci- 

tendered,  he  is  entitled  to  costs.  Elder  fied  in  the  offer,  he  was  liable  for  de- 

V.  Elder,  43  Kan.  514;  Collier  v.  White,  fendant's  costs  accruing  after  the  offer 

67Mise.  133;   Elsanger  v.   Grovljohn,  was    made.    Cohoon    v.    Kineon,   46 

19  Neb.  139;  Pollock  i^  Warwick,  104  Ohio    St.    590.      Compare    the    A'fi:' 

N.  Car.  638 ;  GrilBths  v.  School  Board  Tork  case  of   Mock  v.  Salle,  s'  Hun 

of   Ystradyfodwg,    L.    R.,   14    Q^  B.  (N.  Y.)  198. 

Div.  307.  Where,  in  an  action   in   a  justice's 

Where  a  purchaser  at  a  tax  sale  re-  court,  the  defendant  offered  to  allow 

fuses  the  tender  by  the  owner,  of   an  judgment  to  go  against  him  for  a  cer- 

amount  greater  than  that  actually  paid  tain  sum,  which  offer  the  plaintiff  re- 

by  the  purchaser,  and  a  reference  is  fused  and  afterwards  recovered  a  leas 

ordered,   the   costs   of    the    reference  sum  and  ttie  defendant  paid  the  amount 
926 
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Tn.  AocBFTAiTCi  OB  BiFDUL  OT  TsHDEB— 1.  Beuooable  Time  fiir 
Dwliiim. — The  creditor  is  entitled  to  a  reasonable  time  to  deter- 
mine whether  he  will  accept  or  refuse  the  tender.* 

3.  Aooeptanoe  Hnit  be  Abwlvte. — A  tender  must  be  accepted  on 

the  terms  on  which  it  is  offered,  or  it  must  be  refused.* 

3.  Effect  on  Lien  of  Hortgage,  et«. — A  tender  of  the  full  amount 
of  a  debt  secured  by  a  mortgage  or  pledge  discharges  the  lien  of 
the  mortgage  or  pledge.* 

recovered  into  court,  this  tact  did  not  mftted   to   be   due   lor   tai   otherviBe 

deprive  the  plaintiff  of  hia  right  to  ap-  claimed  to  be  illegal,  and  to  restrain 

peal,  though  he  had  paid  the  costs  in  the  collection  of  which  an  appeal  has 

the  justice's  court.      Scott  v.  Superior  been  filed,  will  be  directed  to  be  depos- 

Court.   73    Cal.    ii.    To   same   eflect,  ited   In   court  and   paid   over   to   the 

Grantham  v.  Pajne,  77  Ala,  584.  treasurer  who  refused  them,  upOD  hie 

1.  Moore  v.  hiorman,  43  Minn.  418;  reconsideration  of  the  refusal  and  ap- 

9  L.  R.  A.  >;< ;  19  Am.  St.  Rep.  747.  plication  for  a  second  tender,  but  no 

He  should  have  time  and  opportu-  formal    retender   thereof   will   be   re- 

nitjrtosBtisfj  himself  whelbera  correct  quired.     Richmond,    etc.,    R.    Co.    v. 

amount  has  been  tendered,  and  what  Blake,  49  Fed.  Rep.  904. 

his  rights  are  in  the  premises.     Root  1.  Adams    i'.    Helm,    55   Mo.   468; 

t>.  Bradley,  49  Mich.  17.  Haeussler  v.  Duross,  14  Mo.  App.  103; 

An  offer  of  judgment  mav  not  be  ac-  Odum   i>.   Rutledge,   etc.,  R.   Co.,   94 

cepted  after  the  case  has  been  tried,  Ala.  4S8. 

although  the  time  allowed  bv  ttatute  The  creditor  has  no  tl^bt  to  pre- 

for  acceptance  has  not  expired.     Gutt-  scribe  the  terms  upon   which  it  shall 

Toff  V.  Wallach  (City  Ct.),  aa  N.  Y.  be  received.     Adams  v.  Helm,  55  Mo. 

Supp.  745.  468;   Hoyt  V.   Sprague,  61   Barb.  {N. 

So,  if  a  creditor  prevents  payment  by  V.)   497;   Raines  v.  Jones,  4  Humph, 

wrongfully  refusing  to  accept  it  when  (Tenn.)  490. 

tendered,  and  afterwards  demands  the  But  where  a  debtor  tenders  a  suro  of 

money,  the  debtor  is  entitled  to  a  rea-  money  in  full,  for  all  claims  which  the 

Bonable   opportunli^  to   complv  with  creditor   may   have   against  him,  and 

the   demand.     Stafford    -v.   Welch,   59  the   creditor  receives  the  money,  but 

N.  H.  46.  protests  that  mote  Is  due  him,  saving 

There  Is  no  way  of  compelling  the  he  will  take  the  money  and  credit  It 

acceptance  of  the  tender.     Coghlan  v.  upon  account,  and  the  debtor  does  not 

Sou^  Carolina  R.Co.,  31  Fed,  Rep.  316.  dissent  from  this  course,  the  creditor  is 

If  a  creditor  refuses  a  tender  prop-  not  precluded  from  recovering  any  sum 

erlj  madeby  aprincipal,  theeflect  will  he  may  show  lobe  due  him   in  excess 

be  to  discharge  the  surety,     Fisher  v.  of  the  amount  tendered.     Gassett   v. 

Stockebrand,  16  Kan.  565;   Wilson  v.  Andover,  3i  Vt.  342.     See  Bert  ho  Id  v. 

McVey,  83  Ind.  110.  Reyburn,  37  Mo.  586. 

Where  an  employ^,  who  is  hired  for  B.  1  Jones  Mort.,  4  891;  Mitchell  v. 

a  month,  is  discharged  for  negligence,  Roberta,   17  Fed.  Rep.  776;   Shiver  v. 

after  working  less  Uian  half  a  month,  Johnston,  fa  Ala.  37;   Loughborough 

and  refuses  a  tender  of  half  a  month's  v.   McNevin,  74  Cal.  J50;  5   Am,  St. 

wages,  he  cannot  recover  on  a  ^uanftim  Rep.   435:  Hancock  v.  Franklin   Ins. 

meriul  for   time  he  actually  worked.  Co.,  114  Mass.  155;  Hathaway  v.  Fall 

Leacock  v.  Striker  (C.  H.),  10  N.  Y.  River  Nat.  Bank,  iji  Mass.  1 

Supp.  540.  ban  v.  Moore,  9  Mich,  g;  77 

Where  a  partj,  who  is  ordered  to  468;    Parks    v.  Allen,  42    Mich.  481; 

convey  certain  property,  on  the  pay-  Stewart  tj.  Brown,  48  Mich.  383;  Nor- 

ment,  within  a  given   time,  of  a  sum  ton  t>.  Baiter,  41    Minn.   146;  16  Am. 

found  due  him,  is  entitled  to  an  appeal  St.  Rep,   679;   Tompkins  v.  Batle,  11 

and  takes  it,  he  is  not  barred  of  his  Neb.  147;  38  Am,  Rep,  361;  Kortright 

right  to  the  pavment  by  rejecting  a  v.   Cady,  11  N.  Y,  343;  78   Am.  Dec. 

tender  made  witbin  the  time.  Ward  r.  145;   Tuthill  i:  Morris,  81   N,  Y,  94; 

Matthews,  80  Cal.  343.  Cass  v.  Higenbotam,  100  N,  Y.  348; 

Moneys  tendered  as  the  amount  ad-  Ratcliff  v.  Vance,  3   Mills   (S.  Car,) 
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339 ;  Wood  V.  Babb,   16  S.  Car.  417 ;  obliged  to  accept  it     Pstch  v.  Collin*, 

Ball  V.  Stanley,  5  Yei^.  (Tenn.)  iqg;  158  Maw,  468. 

36  Am.  Dec.  263;  Co^s  v.  Bernard,  i  A.  party  clBiming-  that  the  mor^aKe 

Ld.   Rajm.   917;    Ratcliff   v,    Davles,  has  been  dischai^d  bj  a  tender,  will 

Cto,  Jac.  244.  be  held  to  strict  proof  that  the  whole 

In  California,  <t  has  been  held  that  amount  due,  with  costs,  was  absolutelj 

under  the  code,  the  offer  to  pay  must  and  unconditionally  tendered.  Bank  of 

be  made  with  intent  to  extinguish  the  Benson  v.  Ho*e,  45  Minn.  401  4  Bank, 

obligation.  Cbielovich  v.  Krauaa  (Cal.  Law  J.. 364. 

1886),    II   Pac.    Rep.    781.      See  also  And  the  proof   must  be   dear,  that 

Magnusson  ir.  Williams,  III   111.  450;  the  tender  was  fairly  made,  and  delib- 

Moore  v.  Norman,  43   Minn.  438;   19  erately  and  intentionally  refused ;  that 

Am.  St.  Rep.  347;  9  L.  R.  A,  55.  auf&cient  opp<Hlunity   was   given   the 

Where  a  tender  of  the  whole  amount  mortgagee    to   ascertain   the   amount 

due  on  a  mortgage,  Is  refused  because  due;  and  that  a  sufficient  sum  to  cover 

the  mortgagee  asserted  a  claim  of  right,  the  whole  amount  of  the  debt  and  in- 

which   he   bona  fidt  believed  In,    and  terest,  was  absolutely  and  uncondition- 

which  was  not  wantonly  put  forward  ally  tendered.    Moore  d.  Norman,  43 

as   a  cover  for   a  wrong   purpose,   it  Minn.  428)  9  L.  R.  A.  55;  19  Am.  St, 

would  seem  that  the  mortnige  is  not  Rep,  347. 

extinguished.     Union  Mut.  L..  Ins.  Co.  Where  the  ownerof  mortgaged  prop- 

V.  Union  Mills  Plaster   Co.,  37  Fed.  erty   tenders   the  amount  due  to  the 

Rep.  3S6;  3   L.  R.  A.  90.     But  It  has  holder  of  the  mortgage,  who  refuses  to 

been  held  that  the  fact  that  a  mort-  accept  It,  action  to  cancel  the  mortgage 

gagce  in  refusing  a  tender,  acts  in  good  at  the  Instance  of  the  property  owner, 

faith,  believing  the  debt  not  to  be  due,  may  not  be  maintained  unless,  at  the 

will  not  relieve  him  from  the  statutory  commencement  of  the  action,  he  pays 

penalty  for  falling  to  release  the  mort-  the  amount  of  bis  tender  into  court, 

gage.      Campbell   11.   Seeley,  43   Mo.  Foster  v.  Mayer  (Supreme  Ct.),  34  N. 

App.  33.  Y.  Supp.  46. 

TMtder  Knit  Ootw  Ssttre  DeM. — The  In  order  to  discharge  a  mortgage 
sum  tendered  must  be  sufScient  to  which  provides  that,  in  case  of  a  de- 
cover  the  entire  amount  accrued  at  the  fault  In  interest,  the  whole  debt  shall 
time  of  tender,  including  all  costs,  and  become  due,  a  tender  of  the  a 


it  be  absolutelv  and  uncondition-  default  is  not  sufficient,  the  whole  del>t 

ally  tendered.  Marshallf.Wing,  jo  Me.  must  be  tendered.     Cupples  -d.  Galli- 

61:    Eslow  T>.  Mitchell,  36  Mich.  500;  gan,6Mo.  App.63;  Detweileri.-.  Breck- 

Fottsi'.  Flaisted,  30  Mich.  149;  Proctor  enkamp,  83  Mo.  45. 

V.   Robinson,  35   Mich.   3S4;    Day  v.  The  tender  of  the  amount  of  a  cou- 

Strong,  39   Hun  (N.  Y.)  505;  Tuthill  pon   falling  due  upon  a  bond  secured 

V.  Morris,  Si  N.  Y.  94.  by  mortgage,  which  was  not  made  in 

Where  a  mortgage  provided  that  In  due  time  and  was  not  kept  good,  will 
case  a  settlement  should  be  made  after  not  prevent  the  whole  amount  of  the 
the  institution  of  a  suit  to  foreclose,  debt  becoming  due,  under  a  clause 
♦150  should  be  allowed  for  attorneys'  providing  for  such  result  in  case  of 
fees,  and  plaintiff  brought  suit  to  fore-  default  in  the  payment  of  any  Install- 
close,  thedefendants  notanswerine.but  ment  of  interest.  Lantry  v.  Frend) 
'ng  into  court  the  principal  and  (Neb.  1891),  50  N.  W.  Rep.  679. 
rest  due  and  settling  the  ordinary  By  Wliom  to  ba  Mada. — The  effect  is 
costs.  It  was  held  that  the  plalntiS,  by  the  same,  whether  the  tender  Is  made 
his  acceptanceof  the  amount  deposited,  by  the  mortgagor,  or  by  his  grantee  of 
was  not  estopped  from  claiming  the  the  equity  of  redemption,  Yeager  c. 
|3So  attorneys'  fees.  Hoyt  *.  Smith,  Groves,  78  Ky.  178 ;  or  by  a  subsequent 
4  Wash.  640.  Incumbrancer.     Proctor  v.   Robinson, 

A  bill  may  not  be  maLntalned  to  re-  35  Mich.  384;  Brown  v.  Simons,  4c  N. 

strain   a   sub- con  tractor  from   selling  H.  211.     Cemfart  Noyes  v.  Wyck<^, 

realty  to  satisfy  a  mechanic's  lien,  on  30  Hun  (N.  Y.)  466. 

the  ground  that  a  tender  of  the  amount  A  judgment  creditor  of  a  mortgagor 

was  refused  by  detendanL     For,  if  the  of  chattels,  may  redeem  the  mortgage, 

amount  was   due   when   tendered,  the  and  may   enjoin  the  mortgagee  from 

tender  should  have  been  pleaded  in  de-  selling   the  chattels  under  the  mort- 

fense  of  defendant's  action  to  establish  gage,  on  tendering  the  principal  and 

his  lien ;  and  if  not  due,  be  was  not  interest  due  on  the  mortgagedebt,  and 
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According  to  the  current  of  authority  the  lien  is  extinguished, 
though  the  tender  is  not  made  until  after  default.* 

It  is  not  necessary,  in  order  to  effect  a  release,  that  the  tender 
should  be  kept  good,  or  that  the  money  should  be  paid  into 
court.*    Upon  such  tender  being  made  and  refused,  the  pledgor 

Buch  reasonable  and  lawful  expenses  as  tlnction  can  be  made  in  cases  or  chattel 

have  been  incurred  in  and  about  the  mortgages,  or  of  pledges  of  personal 

sale,  if  such  are  known  Co  him.     Lam-  property.      There    the   relations    and 

bert  IT,  Miller,  38  N.  I.  Eq.  117.  rights  of  the  parties  are  unchanged  by 

It  is  held  in  Nevj  York,  that  where  a  the  occurrence  of  the  default.  Neither 
debt  secured  bj  mortgage  Is  payable  the  title  of  the  pledgee,  nor  the  charac- 
on  demand,  a  tender  by  the  purchaser  ter  of  the  bailment,  is  changed.  There- 
of the  propertj,  who  has  not  assumed  fore,  a  tender,  after  default  of  the 
payment  of  the  debt,  will  not  be  effec-  amount  due,  with  interest,  will  eitln- 
tual  to  release  the  mortgage,  unless  de-  guish  the  lien  of  the  mortgagee  or 
mand  has  been  made  bv  the  creditor,  pledgee.  This  is  so  held  in  Norton  v. 
or  a  tender  has  been  made  by  the  origi-  Baxter,  41  Minn.  1461  16  Am.  St. 
nal  debtor.  Nojes  v.  WyckoS,  114  Rep.  679,  The  same  principle  is  as- 
K.  Y.  304.  serted  in   a   later  case   in  Minnesela. 

The  mortgagee  is  not  bound  to  ac-  Moore  v.   Norman,  43  Minn.  438;  19 

cept  a  tender  from  a  stranger.     Gibson  Am.  St.  Rep.  347. 

V.  Lyon,  115  U.  S.  439.  In  Missouri,  if  the  mortgagee  in  a 

1.  At  common  law,  the  tender  must  chattel  mortgage  has  taken  possession 

have   lieen  made  on   the  law  day.     i  of  the  mortgaged  property,  after  for- 

Jones   Mortg^    ^   S91.     But    in    tliose  feiture,  a  mere  tender  without  accept- 

states  where  the  mortgage  is  held  to  be  .ance  will  not  discharge  the  forfeiture, 

only  a  security,  a  tender  after  the  da^.  The  legal  title  will  remain  in  the  mort- 

and  at  any  time  before  foreclosure,  will  gagee,   notwithstanding     the     tender, 

discharge  the  lien.     1    Jones  Mortg.,  Jackson  v.  Cunningham,  iS  Mo.  App. 

4893;  Kortright   v.   Cady,   31   N.  Y.  354. 

343;  7S  Am.  Dec.   145;   Caruthers  v.  But  where  possession  has  not  been 

Humphrey,  13  Mich.  370;  Van  Husan  taken,  the  general  rule  is,  that  a  tender 

"■                     "'  '                Eslow  V,  will  discharge  the  lien,  though  made 

SI'.  Flaist-  after    default,   Weeks    v.    Baker,   15Z 

Robinson,  Mass.  30;  Moore  -j.  Norman,  43  Minn. 

Viicb.  184.  "  438;  9  L.  R.  A.  5s;   19  Am.  St.  Rep. 

in  somestates  it  is  held  Chat  If  tender  347;  though  Che  Massackuatiu  case 
19  made  after  the  day,  it  must  be  kept  was  made  to  turn  somewhat  upon  the 
good,  in  order  to  operate  as  a  discharge  statute  of  that  state. 
of  the  mortgage  lien.  Frank  v.  Pick-  If  a  sale  has  been  made,  a  tender, 
ens,  6g  Ala.  3^;  Matthews  v.  Lindsay,  even  though  made  within  the  time  al- 
so Fla.  972 ;  Grain  v.  McGoon,  86  111.  lowed  for  redemption,  will  not  divest 
431 ;  29  Am.  Rep.  37 ;  Tuthill  v.  Mor-  the  purchaser  of  the  title.  Scobee  v. 
ris,  81  N.  Y.  94.  Jones,  1  Dana  (Ky.)  13. 

As  to  the  question  whether  the  ten-  9.  Moynahan  v.  Moore,  9  Mich.  9; 

der  must  be  made  at  the  time  the  debt  77  Am.   Dec.  46S ;   Kline  v.  Vogel,  90 

matures,  or  can   be  made   afterwards  Mo.  339. 

with  like  efiect,  a  distinction  is  some-  But  It  would  seem  that  at  common 

times   drawn   between    mortgages   on  law,  the  tender  of  the  mortgage  debt, 

real   property,  and  chattel  mortgages,  it   made  after   default,  must   be   kept 

It  has  been  held  with  reference  to  the  good,  or  It  will  not  avail.   Tompkins  v. 

former,  that  inasmuch  as  Che  legal  title  Batie,  11   Neb.  147;  38  Am.  Rep.  361  ; 

vests  in  the  mortgagee  upon  default,  a  Grain  v,  McGoon,  86  111.  431  \  39  Am. 

tender  after  defaulc  will  not  satisfy  the  Rep.   37;    Frank   v.    Pickens,  6g  Ala. 

mortgage.     If  such  is  the  general  rule  369;  Matthews  u.  Lindsay,  30  Fla.  963. 

with  reference  to   mortgages   of   real  Where    a    pledgor    makes    a    good 

property  (and  it  is  doubt^l  whether  tender  of  the  amount  due  the  pledgee, 

such  rule  would  obtain  in  states  where  and  the  same  is  refused  without  su^- 

the  mortga^  Is  held  to  be  merelv  a  cient   reason,  the   pledgee  cannot  re- 

■ecurity),  it  is  certain  that  no  such  dis-  tain  the  pledge   as  against  one  whose 
as  Col  L.— 59                           029 
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rights  have  accrued  subsequent  to  the  foreclosure,  which  he  dismissed  w 
making  of  the  pled«,  though  the  out  prejudice  when  the  cause  cam< 
pledgor  did  not  keep  Ei«  tender  good,     for  a  hearing.     He  then  proceeded  to 


making  of  the  pled«,  though  the  out  prejudice  when  the  ci 
pledgor  did  not  keep  Ei«  tender  good,  for  a  hearing.  He  then 
Norton  i>.  Baxter,  41   Minn.  146;  4  L.    advertise  the  property  for  saie  under 


R.  A.  305 ;  16  Am.  St.  Rep.  679.  the  power.  All  this  was  done  with  s 
In  the  Michigan  case  cited  atiove,  design  to  coerce  payment  of  another 
the  court,  by  Martin,  C.  J,,  says:  "  It  Is  claim  which  the  mortgagee  held  Bgalost 
claimed  that  the  want  of  the  money  in  the  mortgagor,  and  when  the  second 
court  obviates  the  effect  of  the  tender,  tender  was  made,  he  expressed  a  deter- 
W  ere  this  an  action  by  Moore  to  re-  mination  not  to  accept  it,  unless  the 
cover  compensation  for  the  repairs,  the  other  claim  was  paid.  The  bill  con- 
want  of  the  money  in  court  would  ren-  tained  an  allegation  that  a  tender  had 
der  the  tender  nugatory ;  as  the  effect  lieen  several  times  made  and  refused, 
of  tender  in  such  cases  is  to  stay  inter-  "which  complainants  are  now  ready 
est  and  relieve  from  costs,  and  there-  and  willing  to  pay  him,  and  have  been 
fore  the  party  making  the  tender  must  willing  and  ready  to  pay  him  e^er 
always  have  the  money  within  reach  of  since.  In  delivering  the  opinion  of  the 
his  creditor.  But  in  this  case,  the  tender  court,  Clopton,  J.,  holding  that  a  pay 
having  once  operated  to  discharge  the  ment  into  court  is  not  essential,  says: 
lien.  It  was  gone  forever,  and  nothing  "  It  may  be  conceded,  that  in  equity  no 
could  revive  it  The  reasons  which  re-  less  strictness  is  observed  in  keeping 
quire  the  money  to  be  brought  into  good  and  pleading  a  tender,  than  in 
court,  do  not  apply  in  Euch  a  case.  By  courts  of  law,  and  that  at  law  the  tender 
refusing  to  receive  the  money  tendered,  must  be  kept  good,  and,  under  the  slat- 
the  defendant  lost  his  lien,  and  can  ute,  the  plea  must  be  accompanied  with 
only  rel^  upon  the  personal  liability  of  the  money  brought  Into  court.  What 
the  plamtlff."  Moynahan  r.  Moore,  g  is  the  consequence,  if  the  tender  la  not 
Mich,  g;  77  Am.  Dec.  46S.  kept  good,  and  the  money  is  not 
Where  a  mortgagor  has  made  tender  brought  Into  court  on  plea  ?  A  tender 
of  the  amount  due  on  a  chattel  rnorl-'  refused  does  not  operate  to  discharge 
gage,  and  the  tender  is  refused  by  the  the  debtor  from  the  debt,  but  only  re- 
mortgagee,  who  commences  an  action  leases  him  from  the  payment  of  the 
to  obtain  possession  of  the  chattels.  Interest  subsequently  accruing;  and  to 
It  is  not  necessary  that  the  money  have  this  effect,  the  amount  tendered 
should  be  brought  into  court.  Weeks  must  be  in  readiness  to  be  paid  at  any 
v.  Baker,  151  Mass.  zo;  Moore  v.  Nor-  time  called  for,  and  on  plea  must  be  fol< 
man,  43  Minn. 428;  9  L,  R.  A.  55;  19  lowed  by  thepaymentofthemoneyinto 
Am.  St.  Rep.  147.  court.  It  is  not  meant,  however,  that 
It  is  held  in  Illinois,  X\M.  a  tender  the  Identical  money  tendered  raiist  be 
made  after  default  In  payment  of  a  kept.  It  is  suHicient  if  the  party  holds 
chattel  mortgage,  must  be  kept  good,  himself  ready  to  pay  at  all  times 
In  order  to  give  the  mort^gor  a  right  (Shields  v.  Lozear,  11  N,  ].  E<^.  447). 
to  maintain  trover.  Blain  v.  Foster,  The  averment  of  the  bill  is  equivalent 
33  111.  App.  197.  to  an  averment,  that  from  the  time  of 
Where  a  proper  tender  was  made  the  first  tender,  to  the  filing  of  the  bill, 
under  the  terms  of  the  mortgage,  of  an  complainants  held  themselves  ready  to 
amount  sufficient  to  secure  the  release  pay  the  amount  tendered,  whenever 
of  a  portion  of  the  mortgaged  premises,  the  mortgagee  would  accept  it;  and 
such  tender  will  not  effect  a  release,  on  the  facts  alleged,  the  payment  of 
unless  the  tender  is  kept  good  and  the  the  money  into  court  was  not  essential 
amount  paid  into  court.  Werner  v.  to  the  equity  of  the  bill,  as  a  bill  for 
Tuch,  117  N.  Y,  317,  aff'g  51  Hnn  redemption,  or  to  restrain  the  eiecu- 
(N.  Y.)  269.  tion  of^the  power  of  sale.  It  is  mate- 
In  a  recent  case  In  Alabama  (Mc-  rial  only  as  bearing  on  the  question  of 
Calley  v.  Otey,  90  Ala.  302),  a  bill  was  costs  and  payment  of  the  interest  dur- 
filed  by  the  mortgagor,  seeking  to  re-  ing  the  time  intervening  between  the 
deem  from  the  mortgage,  and  to  enjoin  iiling  of  the  bill  and  the  amendment," 
a  sale  under  the  power  of  sale  con-  The  mere  tender  of  payment  of  the 
tained  therein.  The  mortgagor  had  mortgage  debt,  without  a  deposit  of 
made  repeated  tenders  to  the  mort-  the  money  in  court,  will  not,  underthe 
gagee  of  the  amount  of  the  mortgage  Missouri  statute  (Rev.  Stat.  1879,  ( 
debt,  which  were  refused,  Afterthese  1008;  Id.  1SS9,  ^  29^),  releasethe  mort' 
refusals,  the  mortgagee  filed  a  bill  for  gage,  but  will  only  stop  the  running 
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or  mortgagor  is  entitled  to  possession  of  the  property  pledged  or 
mortgaged.* 

The  doctrine  is  extended  to  liens  of  every  kind," 

of   Interest     Landli    v.    Sucton,  89  Hen  on  the  lantl  or  pledge,  but  the 

Mo.  375.  creditor  loses  the  right  to  any  collat- 

But  In  Minntsota,  It  is  not  neccMUj  eial  securities  he  ma/  bold.   But  It  docs 

to    keep  the    tender  good   by   bring-  not,   unless    accepted,   extinguish   the 

\l!%  the  money  Into  court,  where  the  debt,  or  release  the  personal  liability 

debt  is  secured  by  chattel  mortgage,  of  the  debtor.     Caruthera  n.  Humph- 

Moore  v.  Norman,  43  Minn.  43S ;  9  L.  rey,  la  Mich.  378;    Flanders  v.  Cham- 

R.  A.  55;  19  Am.  St.  Rep.  247.  berlain,  34Mlcb.  310;  Potts  r.  Flalsted, 

Under    the     Mataackiuellj    statute  30  Mich,   i"    "'-     -  ■    -     "        -       = 

which   authorizes  a   mortgagor    in   a  Mich.  387. 

chattel  mortgage  to  maintain  replevin  3.  Thus  the  rule   is  equally  appllca* 

In  cue  the  property  is  not  immediately  ble  to  a  mechanic's  lien.     Moynahan 

restored  on  payment  or  tender  of  the  i>.  Moore,  9  Mich.  9;  77  Am.  Dec.  46S. 

debt,   the    plaintiff    need     not    make  See  Burton  f.Ringrose  {Supreme  Ct, J, 

fro/ert  of  the  money  nor  renew  the  17  N.  Y.  Supp.  665. 

tender  at  Ihe  trial.     Weeks  v.  Baker,  This  rule  is  extended  to  the  Hen  of 

15]  Mass.  10.  an  execution,  so  that  if  the  tender  Is 

Under  the  territorial  law  of  Daiota,  made  after  levy  of  the  amount  due,  the 

which  provided  that  en  obH^tion  for  lien   is  discharged,  and  a  subsequent 

the  payment  of  money  Is  extinguished  sale  under  it  is  unlawful.     Tiffany'  v. 

by  an  offer  of  payment,  if  the  amount  St  John,  65  N.  Y.  314;   33   Am.   Rep. 

offered  is  immediately  deposited  in  the  61  j ;  Perry  ti.  Wsrd,   ao  Vt  93.    The 

name  of  the  creditor,  with  some  bank  opinion  In  the  JWiv  Tori  case  contatni 

of  ^ood  repute  in  the   territory,  and  such  a  clear  discussion  of  the  general 

notice  given  to  the  creditor,  such  ten-  doctrine,  and  shows  so  clearly  its  ap- 

der,  deposit,  and  notice  Is  asatisCactlon  plication  to  liens  arising  by  operation 

of  a  mortgageglven  to  secure  the  debt  of  law,  that  the  following  somewhat 

Kronebuach  v.  Ranmin,  6  Dak.  343.  extended    extract    from  it   will  be   of 

To  discharge  the  lien  of  a  mortgage,  value ;  "  It  Is  a  general   rule  of  law," 

without  the  tender  being  kept  good,  it  says  Dwigbt,  C,  "that where  a  person 

must  be  clearly  shown  that  the  tender  holds  a  lien  upon  property,  a  tender 

wasfalrlymadeanddeliberatelyrefused  by  the  owner  o(  the  property,  of  the 

by  the  holder  of  the  mortgage,  or  some  amount  of  the  lien,  will  discharge  it.  In 

one  duly  authorized  by  him,  and  that  fact,  the  detention  of  the  goods  upon  a 

the  absolute   tender   was  sufficient  to  different  and  Inconsistent  ground,  will 

cover  the  whole  amount  due.     But  to  be  a  waiver  of  the  lien.     Boardman  v. 

relieve  the  mortgagor  from  the  pay-  Sill,  i  Camp.  410,  n ;  Winter  v.  Colt,  7 

ment  of  interest  and  costs,  the  tender  N.  Y.  388 ;  57  Am,  Dec.  53a ;  Weeks  v. 

must  be  k^t  good.     Eslow  v.  Mitch-  Goode,  6  C.  B.  N.  5.  367;  05  E.  C.  L, 

ell,  16  Mich.  500;    Proctor   v.   Robin-  365.     It  is  a  well-settled  rule  in  the  law 

■on.  35   Mich.    184;    Moore  i>.   Nor-  of  pledges  that  if  the  money  for  which 

man,  43   Minn.   438;  9  L.   R.  A.  55;  the  goods  are  pawned,  be  tendered  to 

19   Am.   St.    Rep.   347  \   Tompkins   ti.  the  pawnee,  and  he  refuses  to  receive 

^tie,  II  Neh.  147 ;  38  Am.  Rep.  361  ;  It,  he  becomes  thereby  a  wrong-doer. 

Day  P.   Strong,  39  Hun  {N.   Y.)  505 ;  and  his  special  property  in  the  chattel 

Tuthtll  i>.  Morris,  8[  N.Y.  94.  Is   determined.     Coggs   v.  Bernartt  3 

1.  Loughborough    v.   McNevin,   74  Ld.  Raym.   909,     It  Is  said  by  Comyn, 

Cal.  150;  5  Am.  SL  Rep.  435.  '  that  by  tender  of  the  money,  the  prop- 

ir,  after  such  tender  to  the  pledgee,  erty  in  the   goods  Is  determined,  and 

a  demand  is  made  for  the  return  of  the  the  pledge  ought  to  be  returned ;  but 

property  pledged,  and  is  refused,  the  If   the   pawnee    refuse  to  restore   the 

pledgee    is    guilty    of    a   conversion,  pledge  upon  tender,  trover  lies  against 

Loughborough i>.McNevin,74Cal. 150;  blm.'  Com.  Dig.  tit. '  Mortgage',  A, and 

5  Am.  St  Rep.  435;  Bryson  v.  Ray-  cases  cited.    The  principle   governing 

ner,  35  Md.  434 ;  90  Am.  Dec.  69;  and  the  subject  is,  that  tender  Is  equivalent 

trover  or  replevin  will  lie.     Flanders  to  payment  as  to  all  things  which  are 

V.  Chamberlain,  34  Mich.  310.  Incidental  and  accessorial  to  the  debt 

A  tender  not  only  extinguishe*  the  The  creditor,  by   refusing  to   accept, 
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does  not  forfeit  his  right  to  the  thing 
tendered,  but  he  does  lose  allcollateral 

benefits  or  securities.  The  Instantane- 
ous effect  is  to  discharge  aay  collateral 
lien,  Hs  a  pledge  of  goods  or  a  right  of 
distress.  Per  Comstoek,  J.,  in  Kort- 
rightp.  Cady,  31  N.  Y.  343;  78  Am. 
Dec,  145  Upon  these  principles  it  has 
been  held  that  it  the  debtor  tender  the 
debt  to  the  pledgee,  and  he  refuse  to 
deliver  up  the  pledge,  he  is  liable, 
though  it  tie  subsequentlj  lost,  or  even 
forclbij  taken  from  him.  Chittv  on 
Cont.  (nth  ed.)  670;  Ratcliffe  v. 
Davies,  Yelv.  179;  Bull's  N.  P.  71. 
This  principle  was  applied  to  mort- 
gages of  real  estate  In  Kortright  r. 
Cadr,  iKfra,  where  It  was  held  that  a 
tender  of  the  debt,  either  upon  or  after 
the  law  day,  extinguishes  the  mort- 
gage, and  leaves  the  mortgagee  only  a 
creditor  of  the  mortgagor.  "It  Is, 
however,  claimed  that  this  doctrine 
does  not  apply  to  the  lien  of  an  exe- 
cution, as  that  is  created  by  operation 
of  law.  This  case,  however,  cannot 
be  distinguished  in  principle  from 
that  of  a  pledge.  In  each  case,  the 
lien  exists  as  a  collateral  advantage  to 
the  creditor.  It  is  incidental  to  the 
debt  In  each  case,  if  the  lien  is  not 
satisfied,  there  is  a  power  to  sell.  Pay- 
ment will  extinguish  the  one  as  well  as 
the  other.  If  the  theory  propounded 
b^  Comstoek,  J.,  in  the  case  aliove 
cited,  be  correct,  and  It  is  believed  to 
be  sound,  the  tender  is  equivalent  to 
payment, and  is  as  efTectuat  in  destroy. 
ing  the  lien  as  in  the  case  of  a  pledge. 
A  tender  wilt  discharge  the  lien  of  an 
attorney.  Stokes  on  the  Lien  of  At- 
torneys, 81,  171;  Jones  V.  Tarleton,  9 
M.  &  W.  67s;  Scarfe  v.  Morgan,  4  irf. 
&  W.  380;  Irving  v.  Viana,  3  Y.  &  J. 
416.  There  is,  undoubtedly,  a  stage  in 
a  pfoceedlng  in  an  action  where  prop- 
erty is  in  the  custody  of  the  law,  that 
a  tender  will  not  destroy  the  lien,  as 
that  might  interfere  with  the  proper 
disposition  of  the  case.  After  the  ac- 
tion is  over,  and  judgment  obtained 
and  execution  levied,  the  case  becomes 


not  accepted,  the  lien  will  be  extin- 
guished. This  distinction  was  well  set- 
tled as  far  back  as  the  time  of  Lord 
Coke,  and  is  clearly  stated  in  the  Six 


Carpenters'  Case,  8  Coke  ago.  Tlie 
pcdnt  there  discussed  was  the  effect  of 
a  tender  in  the  case  of  a  distress  for 
rent  or  of  cattle  doing  damage — an  in- 
stance of  a  lien  created  by  the  act  of 
the  law.  Coke  considers  the  distinction 
between  a  tender  made  upon  the  land 
before  distress,  after  the  distress,  and 
before  impounding,  after  impounding, 
and  l>eIore  the  termination  of  the  liti- 
gation, and  contrasts  these  with  a  tender 
made  after  the  law  has  determined  the 
rights  of  the  parties.  He  says:  '  Note, 
reader,  this  difference,  that  tender 
upon  the  land  before  the  distress  makes 
the  distress  tortious ;  tender  after  the 
distress,  and  before  the  impounding, 
makes  the  detainer  and  not  the  taking 
wrongful ;  tender  after  the  impound- 
ing makes  neither  the  one  nor  the 
other  wrongful,  for  it  then  comes  too 
late,  because  then  the  case  is  put  to  the 
trial  of  the  law,  to  be  there  determined. 
But  after  the  law  has  determined  It, 
and  the  avowant  has  return  Irreplevis- 
able, yet  if  the  plaintiff  makes  liim  a 
sufficient  tender,  he  may  have  an  ac- 
tion of  f^efiiiiie  for  the  detainer  after,  or 
he  may,  upon  satisfaction  made  In 
court,  have  a  writ  for  the  redeliverj 
of  his  goods.'  He  adds;  'And  there- 
with a  


pregnant  reason, 
well  reconciled  and  agreed.'  There  is 
here  a  clear  statement  of  the  principle 
applicable  to  the  case  at  tiar." 

A  lawful  tender,  within  the  time 
prescribed  by  law,  of  the  amount  nec- 
essary to  redeem  from  an  execution 
sale,  revests  the  property  in  the  owner, 
without  a  deed  of  conveyance  from  the 
purchaser.  Legro  v.  Lord,  10  Me.  161. 

A  lawful  lender  of  the  amount  of 
taxes  due  upon  property,  is  equivalent 
to  actual  p^ment,  and  deprives  the 
collecting  officer  of  all  authority  for 
further  action,  and  makes  every  sub- 
sequent step  illegal  and  void.  Poin- 
dexter  v.  Greenhow,  114  U.  S.  370. 

1.  Coghlan  r.  South  Carolina  R- 
Co.,  33  Fed.  Rep.  316;  Hughes  c.  Esh- 
back,  7  D.  C.  66;  Park  v.  Wiley.  67 
Ala.  310;  Frank  v.  Pickens,  69  Ala. 
369;  Hamlett  r.  Tallman,  30  Ark.  505; 
Hegler.v.  Eddy,  53  Cal.  597;  Howard 
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V.  Glenn,  85  Ga.  338 ;  Nelson  -o.  Oren, 
41  III.  18;  Livingston  Co.  v.  Henne- 
berry,  41  111.  179;  O'Rilej  f.  Suver.  70 
111.8;;  Aulger  i'.  Claj,  109  III.  487; 
Ruckle  V.  Barbour,  48  Ind.  J74;  Mel- 
ton f.  Cottelt,  59  Ind.  310;  Barker  i'. 
Brink,  5  Iowa  481;  Mohn  u.  Stoner, 
14  Iowa  115;  HflywBrd  t.  Munger,  14 
Iowa  517;  Shugart  v.  Pattee,  37  Iowa 
411;  Pierce  i'.  Earlj,  79  Iowa  199; 
Jarboe  v.  McAtee,  7  B.  Mon.  (Ky.) 
379;  Reed  v.  Woodman,  17  Me.  43; 
Potter  V.  Cummings,  18  Me.  55;  Lyon 
V.  Wililamson,  37  Me.  149;  Mar- 
ihall  t'.  Wing,  50  Me.  61 ;  Pillabury 
V.  Wi!loughby,6i  Me.  374;  Fernaldc. 
Young,  76  Me.  356;  Soper  v,  Jones,  56 
Md.  5031  Warren  ■v.  Nichols,  6  Met. 
(Mass.)  j6i;  Moynahan  v,  Moore,  9 
Mich.  9;  77  Am.  Dec.  468;  Lanier  i>. 
Trigg.  16  Smed.  &  M.  (Miss.)  641;  45 
Am.  Dec,  293;  Whelan  v.  Rellley,  6l 
Mo.  ^65;  Jeter  i'.  Littlejohn,  3  Murph. 
(N.  Car.)  186;  SUte  a.  Briggs,  65  N. 
Car.  159;  Tate  v.  Smith,  70  N.  Car. 
68s ;  Allen  v.  Cheever,  61  N.  H.-  33 ; 
Kortrlght  v.  Cady,  33  Barb.  (N.  Y.) 
490;  S  Abb.  Pr.  (N.  Y.)  358;  11  N.  Y. 

83 ;  78  Am.  Dec.  145 ;  Livingston  v. 
artison,  3  E.  D.  Smith  [N.  Y.)  197; 
Halsey  v.  Flint,  15  Abb.  Pr,  (N.  Y.) 
367 ;  BronsoD  v.  Chicago,  etc.,  R.  Co., 
40  How.  Pr.  (N.  Y.)  48;  Brooklyn 
Bank  v.  DeGrauw,  13  Wead.  (N.  Y.) 
343;  35  Am.  Dec.  ^69;  Dodge  v. 
Fearey,  19  Hun.  (N.  Y.)  378;  Brown 
V.  Fergtison,  3  Den.  (N.  Y.)  196; 
Sheredlne  t>.  Gaul,  1  Dall.  (Pa.)  190; 
Harvey  v.  Hackley,  6  Watts  (Pa.)  164; 
Besancon  u.  Shirley,  9  S.  &  R.  (Pa.) 
457;  Seibert  v.  Kline,  i  Fa.  St.  38; 
Miller  f.  McClain,  10  Yerg.  (Tenn.) 
341;;  Polk  V.  Mitchell,  85  Tenn.  634; 
Wing  V.  Hurlburt,  ij  Vt.  607;  40  Am. 
Dec. 693;  Gilkeson  v.  Smith,  15  W.  Va. 
44;  Newton  V.  Allis,  16  Wis.  197; 
Breitenlisch  r.  Turner,  18  Wis.  140; 
Hoffman  r.  Van  Diemen.  63  Wis.  363. 
See  Loughborough  i'.  McNevin,  74 
Cal.  150;  s  Am.  St.  Rep.  435. 

To  make  a  tender,  made  before  suit 
brought,  available,  the  defendant  musi 
pay  Uie  monev  into  court,  and  allege 
that  fact  in  his  answer.  Beeker  v. 
Boon,  61  N.  Y.icj;  Jnrboe  t.  McAtee, 

" —     ■      .  Mul- 

narr.  (Del.)  if" 

A  failure  to  pay  the  money  Into 
court,  after  a  tender,  -will  not  stop  the 
interest,  and  will  leave  defendant  atill 
liable  for  the  costs,  and  will  not  afiect 
plalnllfrs  right  to  recover.     Lewis  v. 


OER.  PltftdUg  Tndw. 

Wilton    (Supreme    Ct),    17     N.     Y. 

Supp.  138. 

And  where  the  defendant  by  bis 
plea,  admits  an  indebtedness  in  a  cer- 
tain sum,  and  tenders  it  to  the  plaintiff, 
but  does  not  pay  it  into  court,  judg- 
ment must  go  for  the  plaintiff.  Ryer- 
son  I-.  Kitchell.  1  N.  J.  L.  168. 

Payment  of  money  into  court  is  nec- 
essary for  the  sufficiency  of  a  tender 
made  by  bill.  Beebe  v.  Buxton  (Ala. 
1S93),  II  So.  Rep.  c,bj. 

Where  the  purchaser  bss  made  a 
tender  and  demanded  a  deed,  he  must 
renew  the  tender  and  pay  the  money 


treat  L.  Rep.,  6  Q^  B.  405. 

The  plaindtt  may  not  question  the 
sufficiency  of   a  plea  of   tender,  after 


(Ala.  1893I,  13  So.  Rep.  813. 

If  the  money  Is  not  brought  into 
court,  and  the  defendant  refuses  to 
comply  with  the  order  of  the  court  di- 
recting the  money  to  be  brought  in, 
the  plea  may  be  stricken  from  the  files, 
or  disregarded.  Knoi  v.  Light,  13  III. 
86.  CoMfare  Loughborough  v.  Mc- 
Nevin, 74  Cal.  350;  5  Am.  St.  Rep.  435. 

The  payment  into  court  is  equivalent 
to  a  plea  of  tender.  Summerson  v. 
Hicks.  143  Pa.  St.  344.  See  also  Cain 
■0.  Gimon,  36  Ala.  168. 

A  tender  made  in  Che  pleadings,  fol- 
lowed by  the  payment  of  the  money 
into  court.  Is  a  sufficient  tender.  Spann 
V.  Sterns.  18  Tex.  563;  Weaver  v.  Nu- 
gent, 72  Tei.  372;  13  Am.  St.  Rep.  793. 

Where  plaintiff  seeks  to  set  aside  an 
execution  sale,  it  is  sudtclent  if  in  his 
petition  he  make  tender  of  the  money 
paid  at  the  sale,  and  bring  the  money 
into  court.  Weaver  v.  Nugent,  73  Tex. 
372;  13  Am.  St.  Rep.  792. 

Where  there  Is  a  tender  of  specific 
chattels,  they  need  not  be  brought  into 
court  In  order  to  keep  the  tender  alive. 
It  is  sufficient  that  the  party  making 
the  tender,  pleads  it,  and  avers  a  readi- 
ness and  willingness  at  all  times  to  per- 
form. But  where  the  tender  is  of  money, 
or  of  things  that  may  be  brought  into 
court,  defendant  must  not  only  plead 
that  he  has  always  been,  and  still  is, 
ready  with  the  money  or  things  ten- 
dered, but  it  must  be  brought  into 
court.  2  Kent's  Com.  50S;  6Bac.46^; 
3  Roll.  Abr.  534,  zo  Vin.  312  E.;  Brook- 
lyn Bank  T'.  DeGrauw.  33  Wend,  (N. 
»  0  343 ;  35  Am.  Dec.  569. 

Wbereoneseekingspecific  perform- 
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The  plea  of  tender  of  money,  without  paying  it  into  court,  is 
bad.* 

ance  of  a  contract  for  the  purchase  of  TuBcd,  demanding  (14.  PlaintiS  sued 
land,  all^ea  that  ^e  has  tendered  a  out  a  writ  of  replevin,  having  first  de- 
good  and  sufficient  warranter  deed,  the  posited  $ii.3j  and  the  costs,  with  the 
tender  must  be  kept  good  bj  bringing  justice  before  whom  the  action  was 
the  deed  into  court.  Goodwine  -a.  brought  The  constable  told  defendant 
Morej,  III  Ind.  68.  of  the  deposit,  and  defendant  said   be 

An  allegation  that  plaintiff  has  been,  would  take  it.     The  constable,  suppoe- 

and  is,  read;  to  perform  the  covenants  ing  the  deposit  to  have  been  |io,  offered 

of    his    agreement,   and    to    pa;    the  that   amount   to   defendant,   which  he 

amount  due, or  the  performance  by  de-  refused.    The  constable  afterward  ob- 

fendant  of  the  dependent  covenants,  is  talned  the  balance  from  the  juglice,  and 

not  an  averment  of  a  tender  of  money.  lought  for  the  defendant  to  pav  it  to 

Heine  V.  Treadwell,  7a  Cal.  317.  him,  but   could   not  Snd  him.     It  wa* 

It  is  not  lufBclent  to  plead  a  tender  held  by  the  appellate  court  of  /llinoit. 

in  a  supplemental  answer  filed  after  that  the  tender  was  kept  good.     Nell- 

the  case  is  called  for  trial,  If  the  money  son  v.  Smith,  16  111.  App.  ■;7. 

Is  not  actually  in  court.     Alexander  v.  1.  Gilpatrick  v.  Ricker,  Si   Me.  185; 

Oneida  Co.,  76  Wis.  56.  Carley  !■.  Vance,  1;  Mass.  389;  Sheri- 

If   the  plaintiff  elects  to  take,  and  dan  v.  Smith,  3  Hill  (S.  Car.)  538. 

actually  receives,  the  money  paid  into  And  advantage  may  be  taken  of  the 

court   on  a  plea   of  tender,  the  cosU  failure  by  demurrer.     Carley  x'.  Vance, 

should  be  adjudged  against  him.   Han-  17  Maes.  3S9. 

•on  V.  Todd,  95  Ala.  338.  It  must  be  paid  in  at  the  time  of  fil- 

Where  money  is  paid  Into  court,  the  Ing  the  bill,  Franklin  r.  Ayer,  ai  Fla. 

pleadings  must  show  how  much  of  the  654;  or  at  least  by  the  first  day  of  the 

amount  is  to  cover  the  tender  made,  term.     Reed  r.  woodman,  17  Me.  43; 

and  how  much  Is  (or  costs.     The  Good  Pillsbury  r,  Willoughby,  61  Me.  374. 

Hope,  40  Fed.  Rep.  608.  And  tne  failure  to  pa^  it  lo  may  be 

Where  a  complainant   brings  money  shown,  even  after  verdict  for  the  de- 

Into  court  for  the  use  of  the  defendant,  fendant.    Claflin  v.  Hawes,  8  Mass.  a6l. 

and  by  an  order  of  the  court,  the  de-  But  !f  the  money  be  paid  in  before 

fendant  Is  permitted  to  come  in  with  the  plaintiff  moves  to  take  advantage 

an  answer,  by  the  (erms  of  which  order,  of  it,  the  irregularity  is  cured,  Storer 

leave  Is  given  the  complainant  to  vrlth-  n.  McGaw,  11  Allen  (Mass.)  527.  Cem- 

d raw  the  money  paid  in,  a  withdrawal  fare  Reed  v.  Woodman,   17   Me.  43; 

by  the  complainant  will  not  affect  the  and   plaintiff   may   waive  the  irreeu- 

validity    of^   the    tender.      Wright     u.  larity.     Strout  r.  Durham,  33  Me.  4S3; 

Young,  6  Wis.  137 ;  70  Am.  Dec.  453.  Gilpatrick  v.  Ricker,  8a  Me.  185. 

Uider  the /on'o  Code  (section  3104],  Where    plaintiff   takes   issue  in   an 

the  fact  that  money  tendered  and  refused  answer  which  does  not  aver  that  tbe 

I  kept   in   possession   of  the   party  money  was  paid  into  court,  the  Irregu- 


A  defendant  before  a  justice  of  the  A    plea   which    sets   up   an    agree- 

peace,  a^er  trial  and  judgment  against  ment  to  compromise,  part  payment  of 

him,  but  before  appeal,  paid  part  of  the  the  amount  agreed  upon  and  tender  of 

claim  to  the  justice,  who  held  it  till  the  the  balance,  though  it  does  not  state 

trial  above  took  place,  and  then  paid  It  the  time  of  thealleged  payment  or  of 

to  the  clerk  of  the  appellate  court;  and  the  alleged  tender,  is  good  upon  gen- 

It  was   held    that,  under   the   pleas  of  eral  demurrer,  k  not   appearing   that 

"tender"  and  of  "alway  ready,"  the  time  was  of  the  essence  of  the  contract 

measure    was    unavailable.      Cope    v.  Schwartz    v.    B,    C.    Evans    Co^    75 

Bryson,  1  Winst  (N.  Car.)  iia.  Tex.  198. 

Plaintiff's  h(^s  having  been  taken  up  If  a  defendant,  in  answer  to  an  action 

by  defendant  while  trespassing  on  his  of  contract  In  the  police  court,  plead* 

comlield,  he  offered  defendant  9ix.3S  a  tender  of  the  amount  due,  alleging  a 

for  the  damages,  which  defendant  re-  froftrl  in  court,  but  in  fact  witbout 
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IX.  Patmekt  of  Movet  Ivto  Cotbt — 1.  Oeneral  Knle. — In  proper 
cases,  money  may  be  deposited  with  an  official  or  banker  of  a 
court  for  the  purposes  of  proceedings  pending  in  such  court. ^ 

2.  In  Batia^otion. — Where  the  defendant  admits  that  some  part 
or  all  of  the  plaintiff's  demand  is  just,  he  may  pay  the  amount 
admitted  into  the  hands  of  the  proper  officer  of  the  court,  and 
plead  that  the  same  is  ready  to  be  paid  to  the  plaintiff,  and  that 
no  larger  sum  is  due  him.     Should  the  plaintiff  then  proceed  with 

It  of  money  to  a  third  party, 
posited  with  him  the  money 
court,  to  the  plaintiff,  who  refuses  to  due  such  third  party.  Under  the  Nrm 
receive  It,  on  the  ground  that  he  is  Tork  Code  (Code  1851,  J  J44),.the 
entitled  to  a  larger  sum,  and,  after  court  may  properly  order  the  defend- 
judgment  for  the  plaintiff,  the  defend-  ant  to  pay  the  money  to  such  third 
ant  appeals  lo  the  superior  court,  and  party,  or  to  deposit  it  in  cotirl.  Bur- 
there  properly  pleads  the /ro/c r/,  and  hans  u.  Cosey,  4  Sandf.  (N.  Y.)  706. 

'■  "    -      -       -  ■-  '-  ^  sued  B  to  recover  the  possession 

3f  realestate.   The  answeralleged  that 

the  deed  under  which  A  claimed,  was 

.  .,  .  eiecuted  by  B  as  a  mortgage  only,  and 

Where,  after  payment  Into  court  of  that  there  was  due  on  the  debt  secured 

the  amount  tendered,  the  plaintiff  per-  therehy   the  sum  of  $475.  which  was 

mitted  the  case  to  go  to  trial  as  on  a  plea  brought  into  court  and  paid  to  the  clerk. 

of  Hon  asiumfsil  to  the  balance  of  his  Subsequently,  the   matters  in  contro- 

claim,   he   should   not   be   allowed   to  versy  were  compromised,  and  a  written 

make  the  point  that  the  tender  had  not  agreement  was  executed  by  the  parties, 

been  kept  good.     Giipatrickc,  Ricker,  by  which  A  engaged   to  convey   the 

83  Me.  185,  land  in  controversy  to  B  for  the  con- 

1.  paymsnt  Into  Court. — Rapalje  &  sideratlon  of  ¥900,  which  B  agreed  to 

Lawrence   Law    Diet.      The    authors  pav.    The  agreement  provided  that  B 

specify  three  objects  for  which  such  "should    obtain    and    pay   down    the 

payment  into  court  may  be  made,  viz. :  amount  tendered  and  paid  into  court" 

First,  In  tatlsfaction;  second,  to  abide  The  money  deposited  with  the  clerk 

the  event;  third,  where  a  person  wishes  was  lost.     It  was  held  by  the  supreme 

to  relieve  himself  from  the  responsi-  court  of  Indiana,  that  this  was  not  a 

billty  of  distributing  or  administering  case  where  money  could  properly  be 

a  fund  in  his  hands.  brought  Into  court,  as  the  answer  was 

Payment  into  court  will  not  avail,  not  a  confession   of  any   part  of  th^ 

unless  made  upon   an  order  of  court.  plaintifl'sdemand,an,dthetendercould 

Keith  V.  Smith,  i  Swan  (Tenn.)  91.  not  have  been  accepted  by  the  plaintiff 

A  court  of  chancery  will  not  make  without  abandoning  his  whole  cause  of 

an  order  for  the  payment  of  money  action.  Sowlev.  HoIdridge,35lnd.ii9. 

Into  court,  until  It  has  been  ascertained  \yi  Michigan,  \\.  has  been  held  that 

to  be  due,  either  by  an  accounting  or  where,  in  a  suit  upon  a  note  before  a 

decree  in  the  cause,  or  by  an  admission  justice,    the    defendant    paid     money 

in  the  pleadings  or  other  proceedings,  thereon  in  open  court,  the  effect  Is  the 

An  affidavit  to  a  parol  admission,  does  same  as  ff  paid  into  a  court  of  record 

not   warrant   an   order.      McTIghe  v,  under  the  procedure  in  such  courts. 

Dean,  ii  N.  J.  Eq.  81.  If  the  money  Is  paid  at  Ihe  time  of  or 

The  practice  of  pajHng  money  Into  prior  to  the  plea,  no  rule  or  order  U 

court,  through  the  clerk  as  the  servant  necessary;  but  if  paid  after  tfae  plea, 

and  agent  of  the  court,  where  there  is  leave  should  be  obtained.     Phelpa  v. 

a  fond  under  the  control  of  the  court.  Town,  14  Mich.  374. 

and  no  one  designated  to  receive  It,  la  Under  the  practice  in  England,  par- 

eslabllshed  by  long  use,  and  cannot  be  ment  Into  court  of  Ihe  tnoney  admit- 

overthrown  because  not  specially  au-  ted  to  be  due,  was  required  before  an 

thorized  by  act  of  Congress  or  a  rule  injunction  would  be  granted.     But  the 

of  court  In  re  Flnfcs,  41  Fed.  Rep.  383.  practice  In  this  counti?  Is  to  take  an 

Defendant  being  plaintiff's  surety  for  injunctlou  bond,  Cbettcr  v.  Apperaon, 
'      985 
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the  suit  and  (ail  to  recover  any  greater  sum  than  that  so  paid  in, 
he  cannot  recover  either  interest  or  costs  accrued  subsequent  to 
such  payment  into  court.  But  if  he  accepts  it,  he  is  entitled  to 
recover  costs  to  that  time.* 

4  Helsk.  (Tenn.)  639,  6^4-  In  «n  old  clerk  of  the  court,  and  afterwards,  bj 
case  in  Michigan,  it  is  held,  however,  -  permission  o(  the  court  to  take  it  out, 

that  it  is  proper   to  require  the  pay-  demands  a  repajment,  he  is  entitled 

ment  into  court  as  a  condition  of  grant-  to  the  identical  monej  deposited.  Mott 

ing  the  injunction.     Schwarz  v.  Sears,  v.  Pettit,  i  N.  J.  L.  298. 

Harr.  (Mich.)  440.  Where  money  is  paid  into  court,  to 

When  aplaintifl  electsto  takemoney  be  invested  by  the  clert  on  bond  and 

brought  into  court  upon  a  plea  often-  mortgage,  under   the   new  system   in 

der,  it  is  proper  to  order  the  money  to  New    York,  the  court  will  allow  the 

be  paid  to  him,  and  render  judgment  parties  in  interest  to  agree  upon  wh«t 

against    him    for    cosls.     Hanson    v.  would  be  a  proper  investment,  and  di- 

"Kidd,  95  Ala,  3)8.  rect  the  clerk  to  make  th?  same.  Green 

Money  is  deposited  in  court,  though  v.  Ward,  1  Barb.  (N.Y.J  31. 

it  is  paid  to  the  judge   instead  of  the  Money  in  custody  of  an  officer  of  a 

clerk.     Arthur  u.  Arthur,  38  Kan.  691,  court  of  law,  is  not  within  the  reach  of 

A  payment  to  a  referee,  upon  a  hear-  the  court;  and  such  officer  cannot  be 
ing  before  him,  is  not  a  payment  into  made  a  party  to  a  suit  to  reach  prop- 
court.  He  does  not  represent  the  court  erty  held  by  him  as  such  officer.  Bow- 
for  such  purpose.  Becker  v.  Boon,  61  den  t.  Schatzell,  i  Bailey  Eq.  (S. 
N.  Y.  317.  And  the  same  rule  applies  Car.)  366;  23  Am.  Dec.  170. 
to  an  auditor.  Wing  v.  Hurlhurt,  15  A  petition  which  alleges  that  dcfend- 
Vt.  607;  40  Am.  Dec.  695.  ants  "took   from   one   C.  the  sum  of 

The  money  that  is  paid  into  court  (114.53,   '"<!  ^'^^  ss'il  C.  gave   to   the 

must  be  legal  tender.     Shelby  v.  Boyd,  plaintiffs  an  order  therefor,  for  value 

3  Yeales  (Pa.)  321.     And  must  be  paid  received,  and  that  the  said  C,  assigned 

to  the  clerk  of  the  court  in  term  time,  to  the   plaintiffs   his   cause   of   actioD 

and  not  in  vacation.  Currie  i>.  Thomas,  against  the  defendants,"  and  also  a]- 

8  Fort.  (Ala.)  393.  leges  non-payment,  and  also  that  the 

Upon  payment  of  money  into  court,  district  court  after  the  taking,  made  an 
the  clerk  takes  it  as  the  private  agent  order  directing  one  of  the  defendants 
of  the  party  paying,  unless  such  pay-  to  pay  this  money  into  court;  that  he 
ment  is  made  upon  tender  pleaded,  or  did  not  pay  the  same  as  ordered,  but 
the  party  has  obtained  leave  of  the  took  the  order  for  review  to  the  su- 
court  to  malte  the  deposit.  Mazyck  f.  preme  court,  giving  an  undertaking, 
M'Ewen,  2  Bailey  (S.  Car.)  28.  signed  by  bothdefendants,  conditioned 
.  The  payment  into  court  of  a  less  to  pay  said  sum  of  money  into  court  if 
sum  than  that  justly  due  in  a  suit  to  the  order  should  be  affirmed;  that  said 
redeem  mortgaged  premises,  if  not  order  was  affirmed.and  still  tfaemoney 
made  under  any  rule  or  order  of  court,  was  not  paid,  is  good  as  against  an 
or  with  any  averment  or  proof  of  a  objection  presented  for  the  first  time 
previous  tender,  cannot  aSect  the  after  trial  and  verdict.  Polster  v.  Ruck- 
rights  of  the  parties  in  anv  manner,  er,  16  Kan.  115. 
Hart  V.  Goldsmith,  i  Allen  (Sfass.)  145.  1.  Hawkesley  v.  Bradshaw,  L.  R.,  5 

An  action  will  not  lie  in  favor  of  the  Q^  B.  Div.  iz,  301.    See  Abbott's  Law 

plaintiff    and    against   the    clerk,   for  Diet. 

money  deposited  by  the  defendant  in  "The  bringing  of  money  into  court 
lieu  of  bail.  Anderson  v.  Tomkins,  23  Is  a  practice  adopted  to  relieve  the  de- 
Abb.  N.  Cas.  (N.  V.)  433;  (Supreme  fendant  against  an  unexpected  suit  for 
Ct.)  10  N.  Y.  Supp.  39-  money  which  he  is  willing  to  pay,  but 

Where  money  paid  into  court  Is  whichhe  has  not  tendered  to  the  plain- 
withdrawn  under  an  order  of  the  court,  tiff  before  the  commencement  of  the 
the  patty  acting  under  that  order  can  suit.  After  the  defendant  has  brought 
lose  no  right  by  the  withdrawal,  in  as  much  money  as  he  thinks  proper, 
Wright  V.  Young,  6  Wts.  127;  70  Am.  and  the  plaintiff  has  refused  to  receive 
I'^c.  453.  it  in  satisfaction,  the  defendant  is  en' 

Where,  under  a  rule  of  court,  a  par-  titled  to  have  the  same  considered  as  a 

ty  pays  money  into  the   hands  of  the  payment  made  on  the  day  on  which  it 
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was  brought  in,  end  he  is  answerable  sufficient.    The  plaintiff  is  entitled  to 

onlj  for  further  damages."    Boyden  v,  such  costi  aa  will  enable  him  to  discon- 

MooTe,  5  Maae.  369.  tinue  the  action  at  the  aucceeding  term. 

It  ia  held  by  the  supreme  court  of  Strusguth  f.  Pollard,  6j  Vt.  157. 

NcTv   Torh.  for  the   first  department,  It  is  held  by  the  Virginia  courtE,  that 

that  where  the  plaintiff  recovers  less  a  payment  made  Co  the  plaintiff  after 

than  the  amount  of  defendant's  offer,  action  brought,  is  equivalent  to  bringing 

the  defendant  Is  the  prevailing  party,  the  money  into  court,  in  reference  to 

and  Is  not  only  entitled  to  costs,  but  to  the  coets  of  the  plaintiff.     Hudson  i>. 

an   extra   allowance.  If  a  proper  case  Johnson,  1  Wash.  (Va.)  10. 

therefor  be  made  out.     Landon  v.  Van  In  a  suit  by  a  carrier  for  the   freight 

Etten,  57   Hun  (N.  Y.)   lai.     See  also  money,  a  tender  of  the  amount  due,  not 

Aikens  v.  Colton,  1  Wend.  (N.  Y.)  316.  followed  by  a  deposit  in  the  registry  in 

Where  abill  isliled  tosetasidea  tax  accordance   with  Admiralty  Rule   7], 

deed  as  a  cloud  upon  title,  and  plaintiff  has  no  effect  on  the  question  of  costs, 

brings  into  court  the  amount  due  de-  where  the  suit  Is  subsequcntty  dismissed, 

fendant,  but  it  is  neither  alleged   nor  Henderson  v.  Three  Hundred  Tons  of 

proved  that  such  amount  was  tendered  Iron  Ore,  38  Fed.  Rep.  36. 

before  suit,  and  the  bill  does  not  contain  In  an  action  on  a  policy  of  insurance, 

an  offer  to  pay  the  amount,  the  defend-  the    defendant   may,  after  plea,  bring 

ant  should  not  be  required  to  pay  the  what  sum  he  pleases  into  court,  with 

costs.  Gage  v.  Arndl,  i3i  111.  491;  Me-  costs  to  the  time,  but  not  speciflcally 

cartney  r,  Morse  (111.  1891),  36  N.  E.  as  the  premium  on  the  policy.     Dunlap 

Rep-  376,  reversing  same  case  on  re-  ii.  Commercial  Ins.  Co.,  i  Johns.  (N. 

hearing  {111.  iSgo),  24  N.  E.  Rep.  576.  Y.)  1+9. 

Where  thetender  ismadeatteralibel  Money  may  not  be  paid   into  court 

la   filed,  and  a  decree  Is  rendered   for  where  the  amount  sought  to  lie  recov- 

the  sum  tendered,  costs  should  be  al-  ered  is  not  a  sum  certain  or  capable  of 

lowed  the  libellant  up   to  the  time  of  being  ascertained  by  computation,  as  in 

the  tender,  and  the  costs  of  the  subse-  an  action  for  false  imprisonment,  Ben- 

quent    proceedings    should   be    taxed  nett  r.Smerdon,  16L.  T.  N.  S.a96-|  nor 

against  him.    The  Carondelet,  36  Fed.  can  money  be  paid  into  court  on  part 

Rep.  714.  of  an  enure  count.     Hodges  i'.  Lich- 

Anofferinwriting,wherebydefend-  field,  3  M.  &  S.  101;  9  Bing.  713;  23 

ant  "  tenders"  judgment  in  a  certain  E.  C.  L,  134;  I  Dowl.  Pr.  Cas.  741. 

■um,  is  within  the  statute  of  Wisconsin  The  principal  and  interest  due  on  a 

(R.  S.  44  3617-8)   and  plaintiff   is  not  bond  conditioned  for  the  payment  o( 

entitled    to  costs   unleES   he   recovers  moneyoninstallments,may  bepaidinto 

more  than  the  amount  specified  in  the  court  Bonafons  v.  Rybot,  3  Barr.  1370. 

tender.  Williams  K.Ready.?!  Wi8.408.  Where  plaintiff  prevails  in  a  suit  lo 

If  the  money  Is  paid  into  court,  but  set  aside  a  tax  deed,  he  cannot  recover 

not  in  pursuance  of  a  tender  made  be-  the  costs,  unless  he  prove  a  tender  and 

fore  the  suit  was  brought,  it  must  in-  refusal  of  the  price  paid  by   the  pur- 

elude  the  costs  ivhich  have  accrued  up  chaser.     Gage  v.  Arndt,  121  III.  491. 

to   that   time.     Goslin   v.   Hodson,   34  Where  a   portion   of   the   plaintiff's 

Vt.    140;    Keith    V.    Smith,    l    Swan  claim  is  admitted  by  the  answer,  such 

(Tenn.)  93.     And  this  is  true  whether  portion  may  properly  be  ordered  to  be 

the  money  is  paid  in  upon  the  whole  paid  immediately,  without  waiting  for 

cause  of  action,  or  any  single  count  In  the  result  of   the   litigation  as   to  the 

the   declaration,  and  even   though  the  residue  of  the  claim.    Clarkson  v.  De 

plaintiff  proceeds  and  recovers  no  more  Peyster,  Hopk.  (N.  Y.)  505. 

than  the  amount  paid  In.     State  Bank  Where  money  which  was  the  subject 

V.  Holcomb,  7  N.  J.  L.  193,  of  a  suit,  is  brought  into  court,  and  the 

The  plaintiff  is  entitled  to  the  costs  defendant  admits  that  part  of  it  is  due 

which  had  accrued  when  the  offer  of  the  plaintiff,  but  denies  his  claim  to  the 

judgment  was  made,  whether  or  not  he  residue,  the  court  may  properly  order 

recovers  more  than  the  amount  offered,  the  part  admitted  to  be  due  Co  be  paid 

Douthitt  11.  Finch,  84  Cal.  314.  to  the  plaintiff,  without  prejudicing  bis 

Under   the   law  of   ferm on/,  which  claim  to  the  residue.  Merritt  f.Tbomp- 

requires   a   payment  into  court  (Rev.  son, 3  E.  D.  Smith  (N.  Y.)  599. 

Laws,4  1450], an  offer  madeinvacatlon  If   the   plaintiff   elects   lo   take   the 

to    pay   Che  damages   In   a   preceding  amount  alleged  to  have  been  tendered, 

action  with  costs  up  to  that  time,  is  not  and  the  money  is  brought  Into  court, 
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Where  full  tender  is  made  and  the  amount  paid  into  court,  it 
discharges  the  debt.^ 

the  correct  practice  Is  to  order  it  to  be  plaintiS  proves  >  larger  sum,  the  de- 

pald  to  the  plaintiff,  and  render  judg-  fendant  must  have  a  verdict.     Bank  of 

tnent  against  him  (or  the  costs;  but  if  Columbia   v.  Sutherland,  3  Cow.  (N. 

the  monej  is  not  brought  into  court,  Y,)  336. 

the  judgment  should  be  against  the  de-  Where   plaintiff  sued   upon   an  as- 

lendant  tor   the  amount  of  the  tender  signed  cause  of  action,  and  failed  to 

and   costs.     Monroe   v.   Chaldeck,  78  show  that  he  had  acquired  title,  but  de- 

III.  439.  fendant  had  pleaded   tender  and  had 

The   amount   Is  to   be   credited  on  paid  the  amount  into  court.  It  wai  held 

plaintiff's  judgment  after  it  Is  valued,  that  plalntEffvfas  not  entitled  to  recover 

and    not   at   the   time   of   entering  it.  more  than  the  amount  paid  in,  though 

Goldstein  v.  Stern  (City  Ct.),  9  N.  V.  the  proof  would  have  warranted  a.  re- 

Supp.  174.  covery  of  a  greater  amount,  if  the  »c- 

Where  the  defendant   pajs  money  tion   had  been   brought  by  the  ririit 

Into  court,  but  the  sum  thus  paid  is  psrtir.     Wilson   v.   Doran,  no  N.  Y. 

found  by  the  jury  to  be  less  than  was  101 ;'  15  N.  Y.  Civ.  Pro.  Rep.  96. 

due  at  the  time,  the  verdict  and  judg-  The  payment  of  money  into  court  In 

ment  should  be  for  the  whole  amount  accordance  with  the  terms  of  a  decree, 

of  the  plaintiff's  demand,  without  any  relieves  the  party   so  paying  from  all 

deduction  on  account  of  the  payment,     obligatlor  "  ' ■  —  '    ...  ^-« 

The  defendant,  however.  Is  entitled  to  in  the  det 

the  benefit  of  the  payment,  by  way  of  Neb.  158. 

credit  upon  the  eiecution.     Ben  net  i>.  The  receipt   by  a   plaintiff,  without 

Odom.  30  Ga.  940;  Dak  in  v.  Dunning,  prejudice  to  his  rights,  of  Uniird  StaleM 

7  Hil!    (N.  Y.)   30;   43  Am.  Dec.  33;  legal-tender  notes,  paid  into  court,  doet 

Murphy  1:  Gold,  etc.,  Tel.  Co.,  3  N.  Y.  not  operate  as  a  discharge  of  the  debt, 

Supp.  804.  but,  on  repayment  of  such  legal  tender 

If  the  sum  paid  into  court  Is  found  notes,  he  will  be  entitled  to  judgment 

by   the   jury  to  be  the  exact  amount  for  his  debt.     Riley  i-.  Sharp,  i  Bush 

which  was  due,  the  verdict  should  be  '"     ' 
for  the  defendant,     Dakin  v.  Dunning, 

7  Hill  (N.  Y.)  30;  42  Am.  Dec.  33.  after  the  'institution  of  a  suit  o: 

Where   Che   defendants,   before  the  Is  not  a  payment  of  the   note  (o  ine 

new   counts,   upon   which    alone    the  creditor,  or  to  any  one  authorized  to 

plaintiff  recovered,  were  filed  jiaid  into  receive  it  for  him.  Alexandrie  r.  Saloy, 

a  court  a  sum  of  money  sufficient  to  14  La.  Ann.  3J7. 

satisfy  all   the   damages   the   plaintiff  Where  a  complainant  brings  money 

could  have  recovered  under  the  or! g-  into  court,  insisting  that  it  Is  all  xtfH 

inal  declaration,  and  costs  to  Che  time  U  due  to  the  defendant,  and  the  court 

of  such  payment,  and  the  plaintiff  took  makes  an  order  that  it  be  paid  to  the 

the  same,  the  plaintiff,  in  the  absence  latter,   upon     executing   a     refunding 

of  proof  that  he  took  the  money  in  sat-  bond,  if  the  defendant  eiecute  the  boM 

Isfactlon  of  his  claim,  was  not  thereby  and  receive  the  money,  be  will  not  be 

precluded  from  filing  new  counts,  and  estopped   from  showing  that  a  larger 

recovering  an  additional  sum  thereon,  amount  is  due  to  him,  and  this  although 

Hill  V.  Smith,  34  Vt.  535.  he  does  not  bring  into  court  the   note 

1.  Shiver  v.  Johnston,  6a  Ala.  37.  which  the  money  was  intended  to  pay. 

Where  the  plaintiff  withdraws  the  Byrd  v.  Odem,  9  Ala.  755. 

money   paid   into  court,  In  discharge  If,  in  an  action  on  a  policy  of  Insnr- 

of  the  demand  sued  on,  this   is  an  ac-  ance,  the  defendant  pays  the  amount  of 

ceptance  of  the  tender,  and  is  a  full  the    premium    into   court,   which    lb« 

satisfaction     of     the    demand.      The  plaintiff's  attorney  takes  out,  after  in- 

ElaintlfT  may  not  afterwards  claim  that  forming  the  defendant  of  the  intentton 

was  accepted  merely  as  a  payment  to  go  tor  a  total  loss,  he  will   not  be 

on  account.     Haeuaster  i'.  Duross,  14  concluded  from  proceeding  for  a  total 

Mo.  App.  103.  loss.     Sleghl  v.  Rhinelander,  i  John*. 

Where  money  Is  paid  Into  court,  the  (N.  Y.)  19J. 

turn  paid  in  is  considered  as  stricken  Where  a  railroad  is  seeking  to  coib 

out  of  the  declatatloD ;  and,  unless  the  demn  a  right  of  way,  the  payment  of 
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3.  To  Abide  the  Event. — Money  may  be  paid  into  court  by  a  de- 
fendant, upon  the  order  of  the  court,  to  abide  the  event  of  the 
litigation,  where  ^  prima  facie  case  is  made  against  him,  or  where 
he  is  a  mere  trustee  or  stakeholder  of  a  fund.' 

the  monej'  into  court  does  not,  under  It  becomes  a  fund  in  court,  tf  claimed 

the   Indiana    statute    (R.    S.   1861,   ^  bv   more   than    one    part^.     Davis  v. 

3907),  vest  the  title  of  the  land  in  the  Watklns,  1  Bush  (Ky.)  324. 
company,  but  operates  only  to  give  it         Under  a  decree  that  the  plaintiff  is 

•   license   to   take  possession.     Terre  entitled  to  redeem   from   a  mortgage, 

Haute,  etc.,  R.  Co.  ■o,  Crawford,  100  and  to  have  a  conveyance  thereof  with 

Ind.  <50.  covenants  against  the   grantor's  acts, 

apalje  &  Lawrence  Law  Diet.  upon  payment  of  a  specified  sum,  the 


facts  from  which  the  eiistencc  of  a  demption  money  unless  the  defendant 
trust  would  be  clearlj  and  unquestlon-  complies  with  the  directions  of  the  de- 
tbiy  proved,  plaintiff  Would  be  entitled     cree  respecting  a  convevance.     Hence, 


t  of  the  the  Inability  of  the  defendant  t< 

trust  fund  into  court.     Bank  of  Turkey  vey  or  to  give  a  covenant  against  his 

V.  Ottoman  Co.,  L.  R.,  1  Eq.  366.  own  acts,  which  will  not  be  broken  in 

Pending  a  suit  against  a  trustee   for  its  inception,  Is  not  aground  for  grant- 

sn  account  and  distribution  of  the  fund  ing   plaintiff   leave  to  pay  the  money 

In  his  hands,  he  should  ask  leave  to  pay  into  court,  instead  of  tendering  it  to 

the  balance  into  court,  or  to  invest  it  defendant     Davis  v.  Dutlie,  8  Bosw. 

under  the  direction  of  the  court.     If  he  (N.  Y.)  691, 

Invests  the  money  without  such  direc-  The  proprietor,  to  whom,  under  the 

tion,  it  will  be  at  hl<  own  risk.     Hosack  Louitiana   Act   of   March    18th,  1S44, 

«.  Rogers,  9  Paige  (N.  Y.)  461.  laborer*   have   delivered   attested    ac- 

Whcre  several  parties  claim   a  sum  counts,  exceeding  the  amount  due  the 

of  money,  to  which  the  party  In  pos-  undertaker,   may,  by  suit   against   the 

session  of  the  money  does  not  assert  claimants,  have  such  amount  distrib- 

any   right,   the  court   may   order  the  uted   among  them,   and   may   relieve 

money  to  be  deposited  in  tlie  hands  of  himself   from    liability  by  depositing 

the  clerk  of  the  court,  until  the  respec-  the  amount  in  courl    Clarke  v.  Saloy, 

tlve  rights  of  all  the  claimants  are  ad-  a  La.  Ann.  9S7. 

judicated  upon.     Succession  of  Thomp-  To  authorize  an  order  for  a  def end- 
son,  14  La.  Ann.  810.  ant  to  bring  money  into  court,  It  must 

Where  land  which  Is  incumbered  Is  appear  that  the  person  applying  has 
told,  the  amount  of  the  incumbrance  some  Interest  at  least  In  the  final  dis- 
may be  paid  into  court  totake  the  place  position  of  the  fund,  end  that  he  who 
of  the  incumbrance,  and  the  land  stand  bas  it,  has  no  equitable  title  thereto, 
free.     Rapalje  &  Lawrence  Law  Diet.  And  the  facta  from  which   this   is  to 

A  vendor  of  goods  replevied  a  por-  appear,  must  be  fouDd  in  the  case,  ad- 

tion,  upon  the  ground  that  they  had  not  mitted  or  proved,  so  as  not  to  be  open 

been  paid  for.     Defendant  retained  the  to  subsequent    controversy.      McKIm 

property,  sold  it,  and  upon  Judgment  v.  Thompson,  i  Bland  (Md.)  150. 

being  rendered  against  him  In  the  re-  The  payment  of  money  Into  court  Is 

plevln  suit,  paid  the  money  into  court,  most  usually  ordered  on  Interlocutory 

and  (hen  brought  an  action  to  recover  application,  In   the   case  of    personal 

it  which  he  representatives,  or  other  persons  filling 


claimed  to  be  due  the  plaintiff.     It  was  the  character  of  trustees,  having  money 

held  that  the  money  ao  paid  into  court  iu  their  hands  belonging  either  wholly 

took  the  place  of  the  goods,  and  was  or  In  part  to  the  plaintlo.  3  Dan.  Chan, 

subject  tothe  same  rights  and  remedies.  Practice  (Perkln's  ed.),  p.  1S19. 
Crawford  v.  Edgerton,  39  Fed.  Rep.  513.         While,    under    the    Indiana    code. 

Where  there  is  a  controversy  as  to  the  avowed  holder   of   money  claimed 

where   the   money  arising    from  con-  by  separate  parties,  may  be  required  to 

demnatlon   proceedings  &Iones,  it  Is  deposit  with  the  court  either  the  money 

proper  to  pay  It  Into  court.     Hilton  v.  itself   or  security,   It  does  not  require 

St.  Louis,  99  Mo.  199.  that  a  bond  of  Indemnity  be  given  by 

Although  money  la  wrongfully  ob-  a  plaintiff,  as  assignee  of  a  deposit  in  a 

talned,  yet  wbenlt  Is  producMlincourt,  bank,  where  no  certificate  01  deposit 
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4.  Ai  Security  for  Cotti. — Payment  of  money  into  court  is  also 
one  way  of  giving  security  for  costs.* 

5.  To  Keep  Tender  Alive. — Where  a  tender  is  made  and  refused, 
the  usual  way  to  keep  such  tender  good  is  to  pay  the  money  into 
court.* 

6.  E&ct  ai—a.  Admits  the  Contract  and  the  Breach.— 
By   a  voluntary   payment   of  money   into  court  the  defendant 

hag  been  given,  and  the  depositor  can-  monej  into  cc 

not  be  found,  after  due   notice,  to  an-  tender  alive. 

swer   as   to   his   interest   in   the    sum  Tei.  453. 

claimed  by  plaintiff.    Swingle  v.  Bank  But  there  must  be  ai 

of  Indiana,  41  Ind.  433.  readinees  and  willingneM  to  pav.  Wal- 

Where  the  court  orders  an  adminis-  Iter  v.  Wallcer,  17  S.  Car.  329 ;  >a A  v. 

trator  Co  pay  money  to  the  clerk,  to  be  Wiley,  67  Ala.  310. 

held  subject  to  the  further  orders  of  An  offer  to  do  equity  do«s  not  re- 

the  cour^  the  effect  of  the  order  can-  quire  the  bringing  of  the  money  into 

not  be  changed  by  any  agreement  be-  court,  as  in  the  case  of  a  plea  of  tender, 

tween  the  administrator  and  the  clerk,  And  neither  payment  nor  tender  of  the 

and  such    agreement  will  not  release  amount  will  be  considered  a  condition 

the  clerk  from  responsibility  for  the  precedent  to  the  granting  of  a  decree 

money  so   paid  in.     Sullivan  i/.   State,  for  relief.  Spann  f.  Sterns,  18  Tm.  556. 

I3T  Ind,  341.  Where   a   purchaser   from   a   mort- 

Upon  an  application  to  the  court  for  gagor.seeks  toaet  aside  B  sale  under  the 

the  payment  of  money  under  the  con-  mortgage,  on  the  ground  of  fraud,  and 

trol  of  its  officers,  the  applicant  must  to  be  allowed  to  redeem,  it  is  sufficient 

produce  a  certificate  from  the  officer  if  the   bill   of   complaint  contains  an 

with  whom  the  money  was  deposited,  averment  that  the  complainant  is  ready 

showing  the  amount  of  the  fund,  the  to  pay  the  amount  admitted  to  be  due 

mode  o?  Investment,  and  the  claims,  if  on  the  mortgage  debt,  and  hereby  len- 

any,  which  have  tieen  made  thereon,  ders  that  amount  orany  other  sumthat 

Hulbert     v.    McKay,    S     Paige     (N.  maybe  found  to   be  due,  and  submits 

Y.)  651.  himself  to  the  court  tor  its  decree  iu 

1.  Rapalje  &   Lawrence   Law  Diet  thatbehalf.  Cain  v.Gimon.se  Ala.  16& 

Laws  of  A/'ijjovri' 18S1,  p.  96.  In   an   equitable   proceeding  to  set 

Costs  paid  into  court  are  irrecover-  aside  a  sale  under  mortgage,  and  to  be 

able.     Clement    v.    Bixler,    3     Watts  allowed  to  redeem,  on  piayment  of  the 

(Pa.)  148,  balance  due  the  mortgagee,  it  is  not 

3.  Cannon  v,  Handlejr,  73  Cal.  143;  necessary  that  the  petition  should  al- 

Cullen  V.   Green,   5  Harr.  (Del.)   17;  lege  a  tender  of  the  amount  due,  nor 

Mason  i>.  Crook,  I4  Ga.  zii ;  DeWolf  that   the   money  be   paid   into   court. 

V.  Long,  7   111.  679;  Marine  Bank  v.  Kline  v.  Vogel,  90  Mo.  334. 

Rushmore,    38    111.    463;    Webster  ».  Where  the  plaintiff  makes /ro/er^  of 

Pierce,  35  III.  158;  Clark  *.  Mullenli,  money  ia  court,  and  the  court  decides 

II  Ind.  531;  Mohn  v.  Stoner,   11  Iowa  that   the   money  Is  not  due,  and  the 

30;    Warrington  v.   Pollard,    34  Iowa  plaintiff  appeals,  but  while  the  appeal 

i8i;95Am.  Dec,  727;   Jarboe  ti.  Mc-  Is  pending,  withdraws  the  tender,  such 

Atee,  7  B.  Mon.  (Ky.J   179;   Adams  i>.  withdrawal  is  not  a  waiver  of  his  claim. 

Rutherford,  13  Oregon   78;   Holladay  Vail  v.  McMillan,  17  Ohio  St,  617. 

■V.  HolladaVi  13  Oregon  J33 ;   Brock  v.  So  where  a  sale  was  made   by  an 

Jones,  16  Tex.  461  ;  Gilkeson  v.  Smith,  agent,  who  was  personally  interested, 

15  W.  Va.   44.     Compare    Whelan  v.  to  a   minor  without   means,  and   the 

Reilley,6i  Mo.  565.  principal,  upon  learning  of   the  sale. 

The  rule  that  the  money  must  be  tendered  back  the  money  paid  and  the 
paid  into  court,  in  order  to  keep  the  notes  given,  repudiated  the  sale,  and 
tender  alive,  applies  as  well  where  the  notified  both  the  agent  and  the  pur- 
tender  is  made  by  an  offering  in  writ-  chaser  that  the  contract  would  not  be 
ing  under  a  statute,  as  to  actual  pro-  complied  with.  It  is  not  necessary,  in  a 
duction  and  offer  of  the  money.  Shug-  proceeding  to  set  aside  the  sale,  to 
art  V.  Pattee,  37  Iowa  431.  bring  the  notes  and  money  Into  court. 

It  is  not  always  necessary  to  pay  the  if  plaintiff  be  ready  to  do  this  on  the 
940 
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admits  the  contract  declared  on,  and  all  the  breaches  alleged,  the 

only  question  to  be  determined  being  the  amount  of  damages.* 

t  (Rev.  SUta.  1889, 

Wherea'tenderhasBlmplytheeffect  '  i."W  hart.  Law  Lcaicon,  title  "Pay- 
to  extinguish  alien,  and  does  not  dis-  ment  Into  Court;"  i  Phil,  on  Ev.7§S;  3 
charge  the  debt.  It  need  not  betollowed  Phil,  on  Ev.  148;  z  Greenl.on  Ev.(ioth 
up  bj  a  pajment  into  court.  Cass  v,  ed.Ji  4  600;  The  Rossend  Castle,  10  Fed. 
Higenbotam,  100  N.  Y.  348.  Rep. 462 ; Simpion  i.CarBon,  11  Oregon 

This  wa«  so  held  In  California,  where  i6t ;  Denver,  etc.,  R.  Co.  i .  McAllister, 

the  effect  of  the  tender  was  to  extiti-  6  Colo. 420;  Supply  Ditch  Co. r.  Elliott, 

guish  a  pledge,  the   language   of  the  10   Colo.   337;   3   Am.   St.   Rep.   586; 

court  being  as  foilowa :  "  It  is  said  the  Sweettand  v.  Tuthill,  m  III.  iij ;  Mon- 

plea  of  tender  bj  Drexter  Is  Insufficient  roe  v.  Chaldeck,  78  III.  4:9;  Abel  v. 

for  the   reajon  that  he  did  not  bring  Ope!,   34   Ind.   350;    Frink   w.  Coe,  4 

the  money  Into  court.     We  think  the  Greene  (Iowa)  555;  61  Am.  Dec.  141; 

plea  is  sufficient  without  bringing  the  Fisher  v.  Moore,  19  Iowa  84 ;  Martin  v. 

monej  into  court.     This  Is  so  held  in  Whlaler,  63  Iowa  416;  Lathams.  Hart- 

Kortright  f.  Cady,   at   N.  Y.  343;  78  ford,  37  Kan.  149;  Davis  r.  Miilaudon, 

Am.  Dec.  145.  The  authorities  referred  17    La.   Ann.   97;    87   Am.   Dec.   517; 

to  in  the  cases  juBt  cited  in  the  opinions  Bacon   1'.  Charlton,   7   Cush.   (Mass.) 

of  Davis,  J.,  and  Comstock,  C.  J.,  sus-  j8i  ;  Brown  v.  Fink,  3  Jones  (N,  Car.) 

Uln  this  rule.    The  plea  here  ia  in  ac-  378;  Phcenix  Ins.  Co.  v.  Readii^r,  38 

cordance  with  section  ii9S,  Civil  Code,  Neb.   587;    Eaton   v.   WelU,  83   N.  Y, 

and  It  is  expressly  provided  by  section  576;  Johnston  v.  Columbian  Ins.  Co.,  7 

1504,  Civil  Code,  that  an  offer  of  pay-  Johns.    (N.   Y.)   313;    Wagenblast   v. 

ment  duly  made,  though  the  title  to     McKean,  3  Grant  Gas.  (Pr  ' "- 

the  thing  offered  be  not  transferred  to  lin  v.  Hodson,  34  Vt.  140 , 
the  creditor,  stops  the  running  of  in-  r.  Cutter,  33  Vt.  49;  Schnur  v.  Hlck- 
terest  on  the  obligation,  and  has  the  cox,  45  Wis.  300;  Moynahan  v.  Moore, 
same  effect  upon  ali  its  inctdeniB  as  a  9  Mich.  9;  77  Am.  Dec,  468;  BoySetd 
performance  thereof.  One  of  these  v.  Porter,  13  East  loa ;  Le  Crew  v. 
Incidents  is  the  discharge  or  extinc-  Cooke,  i  B.  &  P.  333;  Vaughan  f, 
Hon  of  the  Hen."  Loughborough  v.  Barnes,  a  B.  &  P,  391. 
"  ■     256;    5    Am.    St.  ">■      ■       .     -    -     - 


t  tendered  Into  court,  hut  only  court  (or  the    use    of   plaintiff,    that 

so  much  aa  is  actually  due.     Abel  v.  amount  Is  considered  as  stricken  from 

Opel,  34  Ind.  3;o.  the  complaint,  and  If  more  is  claimed 

The  courts  o)  Missouri  recognize  a  by  plaintiff,  he  proceeds  for  the  excess 

distinction  between  a  tender  made  un-  of  his  demand  above  the  tender  only. 

der   the  statute   and  one  at   common  Bank   of   Columbia  v,    Sutherland,  3 

law.     Thusin   Klein  u.  Keyes,  17  Mo.  Cow.  (N.  V.)  336  ;  SpaldlngTi.  Vander- 

317,     the     supreme     court,    speaking  .-   ..  , 

through  Scott,  J.,  says :  "  Under  this 

section  (5  23,  ch.  35,  Rev.  Stats.),  it  was  ^      , 

not  necessary,  after  a  tender,  to  bring  (Mass.)  556. 

the  money  into  court,  nor  to  show  that        After  a  plea  of   tender,  a   plaintiff 

the  defendant  had  always  been  ready  may  be  nonsuited  in  a  proceeding  to 

to  pay ;  the  tender  before  suit  brought  recover  beyond  the  tender.   Jenkins  v. 

only  affecting  the  matter  of  costs."  Cutchens,  3  Miles  (Pa.)  65 ;  McCredy 

And  this  language    is  quoted  with  v.  Fey,  7    Watts    (Pa.)  496;    Supply 

approval   by  the  court  of   appeals  in  Ditch   Co.  v.   Elliott,  10  Colo.  317;  3 

Voss  V.  McGuIre,  36   Mo.   App.  459.  Am.  St.  Rep.  586. 

But  that  section  has  been  amended  and         In  Davis  t'.  Millaudon,  17   La.  Ann. 

was  amended  at  the  time  the  court  of  97  ;  87  Am.  Dec.  517,  the  supremecourt 

appeals   rendered  the  opinion  In  the  ci  Louisiana  savs;  "A  tender  in  open 

case  last  cited.     The  statute  now  re-  court,  of    the  thing   demanded,  or  Its 

quirea  that  the  thing  tendered  shall  be  equivalent,  Is  certainly  an  admiwioo 
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b.  Admits  Plaintiff's  Right  to  Sue.— So  such  payment 

into  court  admits  the  plaintiff's  right  to  sue,  and  the  capacity  in 
which  he  sues.^ 

that  the  thing  itself  is  due,  and  ia  con-  not  conclude  the  party  making  it  as  to 

sequenlly  inconsistent  with  an   aver-  anj  defense    he  inaj   have  against  a 

ment  that  the  thing  Is  Dot  due.     It  has  further   recovery  consistent    with  the 

evei'  been  held  that  the  plea  of  pay-  admission  of  the   original  contract  or 

'  '  ''  '  '  cause  of  action.  Simpson  v.  Canon, 
II  Oregon  361;  Davis  v.  Mlllaudon,  17 
I,a.  Ann.  97;  S7  Am.  Dec.  517;  GrilBn 
V.  Harriman,  74  Iowa  436;  Spalding  :', 
Vandercook,  1   Wend.     (N.   Y.)  431; 

P.  364.  Eaton  V.  Wells,  81  N.  Y.  576 ;  Wilson 

Though  the  contract  Is  one  which  v.  Doran,  no  N,  Y.  105;  Coxr.  Parry, 

the  Statute  of  Frauds  requires  to  be  In  1  T.  R.  464;   Stevenson   v.  Berwick,  i 

writing,  payment  into  court  dispenses  A.  &  H.  36j. 

with  the  neceesitj  of  proving  It.    Mid-  But  while  a  tender  constitutes  an  ad- 

dletou  V.  Brewer,  Peake  15.  mission    that  the   amount  tendered  is 

If  the  maker  of  a  note  pay  into  court  due,  it  does  not  necessarily  admit  the 

the  amount  thereof,  he  cannot  show  a  existence  of  the  grounds  upon  which 

partial  failure  of  consideration.     Ma-  plaintiff   bases  his  right  of  recoveiy, 

ban  I'.  Waters,  60  Mo.  167.  Griffin  r.    Harriman.    74    Iowa    436; 

Though  In  an  action  for  unliquidated  Hennell  v.  Davles.  i  Q^  B.  367:  and  it 
damages,  a  piea  of  tender  cannot  tie  is  competent  for  defendant  to  urge  any 
Interposed,  yet  if  such  plea  Is  made,  It  objections  to  the  plaintiff's  right  to  re- 
constitutes an  admission  that  the  dam-  cover  further  damages.  I'Ucy  n.  Wal- 
ages  amount  at  least  to  the  sum  ten-  roud,  5  Scott  53 ;  Lacy  v.  Walroud,  3 
dered.     Cilley  t>.  Hawkins,  48  111.  308.  Hodg.  115 ;  Johnston  v.  Columbian  Ins. 

It  Is  held  by  the  supreme  court  of  Co.,  7  Johns.  (N.  Y.)3i5;  Spalding  o. 
Massachusetts,  in  an  opinion  bj  Blge-  Vandercook,  3  Wend.  (N.  Y.)  431. 
low,  J.,  that  in  an  action  for  damages,  If  the  defendant,  in  an  action  of  no- 
where the  declaration  contains  only  jsm/jiY  containing  the  common  money 
one  cause  of  action,  specilically  set  counts,  and  also  a  count  for  the  use 
forth,  the  tender  is  a  conclusive  admis-  and  occupation  of  certain  premises 
sion  of  every  fact  which  the  plaintifF  descrilied,  pays  a  part  of  the  sum  de- 
would  otherwise  be  bound  to  prove  in  manded  into  court,  without  specifying 
order  to  maintain  his  action,  and  pre-  to  which  of  the  counts  the  pavment  Is 
eludes  the  defendant  from  introducing  to  be  applied,  such  payment  is  an  ad- 
evldence  of  carelessness  on  the  part  of  mission  only  that  the  defendant  owes 
the  plaintiff,  either  in  bar  on  the  mer-  the  plaintiff  on  some  one  or  several  of 
its  or  in  mitigation  of  damages.  Bacon  the  counts,  the  sum  so  paid;  but  it  is 
V.  Charlton,  7  Cush.  (Mass.)  5S1.  not  an  admission  of  any  particular  con- 
Under  the  statute  of  ///(itai.T  a  plea  tract  or  debt  under  any  one  of  the 
of  tender  admits  liability  for  the  [n]ury  counts,  norof  a  liabllli^  on  all  of  them. 
complained  of.  Miller  v.  Gable,  30  Hubbard  i'.  Knous,  7  Cush. (Mass.)  556. 
111.  App.  57S.  It  does  not  preclude  defendant  from 

A  plea  of  set-off,  accompanied  by  a  taking  advantage  of  the  Statute  of  Lim- 

deposit  in  court  of  the  difference  be-  Itations,  Levy  v.  Greville,  4  D-  &  Ry- 

tween  the   amount  sued   for  and  the  63a;  16  E.  C.  L..  34;  3  B.  &  C.  10;  lo 

set-off,  is  a  conclusive  admission  of  the  E.  C.  L.  5;  and  does  not  admit  all  the 

justice  of  the  plaintifFe  demand,  and  Items  contained  in  a  bill  of  particulan. 

will  entitle  him  to  recover  the  amount  Seaton  i'.  Benedict,  2  M.  &  P.  66. 

be  sues  for,  less  such  sum,  if  any,  as  Ihe  Payment   by   the  defendant   to  the 

jury  may  lind  due  the  defendant  on  the  plaintiff,  pending  an  action  of  assumf- 

set-off.  Williamson  i'.BaIey,78  Mo.  636.  sit,  of  part  of  the  entire  demand,  to  re- 

A  verdict  may  be  rendered  for  more  cover  which  the  action  is  brought,  1( 

than  the  amount  tendered,  but   cannot  not  equivalent,  as  an  admission  of  the 

be  for   less.     Denver,    etc.,  R.  Co.  v.  cause  of  action,  to  a  payment  of  money 

Harp,  6  Colo.  410.  Into   court      Galloway   v.   Holmes,  t 

But  it  admits  only  the  cause  of  ac-  Dougl.  (Mich.)  330. 

tion   as  to  the  sum  tendered.     It  does  1.  Broadhurst   v.   Baldwin,  4    Price 


>y  Google 


Pkymant  of  Koaar  Into  Court.         TENDER.  Uiet  VL 

c.  Money  Belongs  to  the  Plaintiff. —  The  payment  of 
money  into  court  is  an  admission  of  indebtedness  to  the  extent 
of  the  amount  paid  in,  and,  whatever  may  be  the  result  of  the 
trial,  the  money  so  paid  in  belongs  to  the  plaintiff,  and  the  party 
bringing  it  into  court  loses  all  right  to  it.' 

58;    Lipscombe   v.   Holmes,   a   Camp.  PhtenU    Ins.    Co.    v.    Readinger,    iS 

441 ;  Walker  v.  Riwson,  5  C.  &  P.  486;  Neb.  587. 

I  M.  &  R.  150;  14  E.  C.  L.  4;  Miller  The  plaintifT  has  a  right  to  take  the 

w.  Williaras,  5  E»p.  19;  Brown  ».  Fink,  money   out   of   court,   and    does    not 

3jonea  (N.  Car.)  378.  thereby   waive   his  objection    to    the 

A   tender  in   court  admits  that  the  amount  of  the  tender.     Murraj  v.  Be- 

amount  tendered  was  due  at  the  date  of  thune,  1  Wend.  {N.   Y.)  191 ;  Murphy 

the  suit,  and  estops  the  party  making  v.  Gold,  etc.,  Tel.  Co.  (City  Ct.),  3  N, 

tender  from  claiming  that  the  suit  was  Y.  Supp.  804. 

prematoreli-  brought,    Giboney  v.  Ger-  The  plaintiff  is  entitled  to  all  money 

man  Ins.  Co..  48  Mo.  App.  1S5.  paid  in,  though   the  verdict    Is  for  a 

1.  Rhodes  v.  Andrews  (Ark.   1890),  less  amount.    Berkheimec  v.  Geise,  8a 

13  S.  W.  Rep.  432;  Johnson  v.  Huling,  Pa.  St.  64. 

137  III.  14;  Fisher  V.  Moore,  19  Iowa  Even  In  the  case  of  a  tender  and  n 

"'  "  thron,  30  Iowa  231  ;     '      '    *  '* 

!,   j6  ^fo.  App.  451; 
ansfer    Co.   v.   Neis- 

„     .      .               ^PP-  356;   Murray  v.  .... 

Bethune,   i  Wend.  (N.  Y.)  191;  Slack  deemed  to  vest  in  the  creditor,  and  the 


_         _-.    ..   Neis-     „ _.._ 

wanger,  37  Mo,  App.  356;  Murray  ir.     creditor,  the  property  of  the  articles  is 


I  afterwards   stand  in  the  rela- 

_     _      _      _   _  tlon  of  bailor  and  bailee.     Singerlend 

Wilson  V.  Doran,  39  Hun  (N.  Y.)  88;  v.  Morse,  8  Johns.   (N.  Y.)  478;  Shel- 

Dakin  v.  Dunning,  7  Hill   (N.  Y.)  30;  don  ti.  Skinner,  4   Wend.  <N.  Y.)  s^S ; 

43  Am.  Dec.  33;  Becker  v.  Boon,  61  21  Am,  Dec.  161 ;  Lamb  v.  Lathrop,  13 

N.  Y.  317;  Taylor  v.  Brooklyn  El.  R.  Wend.  (N.  Y.)  96;  37  Am.  Dec.  174. 

Co,  119  N.  Y.  561;  on  second  hearing.  Under  the  New  Tork  statute,  there 

18  Civ,  Pro.  Rep.  (N,  Y.)  71;  Clement  is  no  difference  in  this  respect,  whether 

V.  Bixler,  3  Watts  (Pa.)  348;  Schnur  v.  the  action  is  one  for  a  tort  or  on  con- 

Hickox,  4S  Wis.  300.     Compart  Alex-  tract.    Taylor  v.  Brooklyn  El.  R.  Co., 

andrle  v.  Saloy,  14  La.  Ann.  317.  119  N.  Y.  561 ;   on  second  hearing.  iS 

But   the   plaintiff    may   disregard    a  Civ.  Pro.  Rep.  (N.  Y.)  73.    Compart 

payment  of  money  Into  court  without  Clement  v.  New  York,  etc.,  R.  Co.,  56 

a  rule  of  court,  as  a  substitute  for  ten-  Hun  (N.  Y.)  643. 

der.     Swan  V.  Sternfeld,  55  N.  J.  L'.  41.  Where   money  has  been   paid  into 

Money  deposited  in  a  district  court,  court  by  the  defendant,  and  the  plain- 
as  a  tender,  remains  in  that  court  tiff  dies,  and  his  administrator  is  sub- 
pending  an  appeal,  and  the  circuit  stituled,  who  does  not  appear  and  is 
court  of  appeals  has  no  control  over  nonsuited,  the  money  will  be  Im- 
tbe  money  or  over  the  district  court  pounded  to  answer  the  defendant's 
In  regard  to  It,  except  when  the  cause  costs.  Jenkins  v.  Cutchens,  i  Miles 
is  reviewed,  and  Is  determined  and  re-  (Pa.)  6;. 

manded  for  further  proceedings.  MIg-  Whereadefendantdiesafter  thepay- 
1  I'.  McAndrews,  56  Fed.  Rep.  300.  ment,  the  revival  of  the  action  against 
"■'  '  ■"  1  payment  his  executor,  or  even  the  commence- 
md  cannot  ment  of  a  new  suit,  will  not  change 
Call  the  effect  of  the  payment.  Murray  -a. 
ricki;.  Bethune,  I  Wend.  (N.Y.)  191. 
Ricker,82Me'i85;Reedf.  Armstrong,  Voss  ti.  McGuire,  26  Mo.  App.  451, 
18  Ind.  446.  See  also  Hopkins  v.  Ste-  was  a  case  commenced  in  a  justice's 
pheson,  1  J.  1.  Marsh.  (Ky.)  341 ;  Mor-  court.  After  the  service  ot  the  sum- 
row  V.  Smith,  4  B.  Mon.  (Ky.)  99;  mons,  and  before  the  trial,  defendant 
Murray  v.  Bethune,  i  Wend.  (N.  paid  to  the  constable,  as  a  tender  tor 
Y.)  191.  plaintiff,a  sum  greater  than  the  amount 

A  plea  of  tender  is  an  admiaaion  that  ultimately  recovered   by  plaintiff,  to- 

tbe   amount  tendejed  is  due  plaintiff,  gether  with   the  costs   then   accrued. 
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DeflniUou.  TENEMENT— TENENDUM.  lMidti«M. 

TEHIHSFT.— (See  also  LODGINGS  AND  APPARTMENTS,  vol.  13, 
p.  1003 ;  Real  Property,  vol.  19,  p.  1033.) 

Tenement  is  a  word  of  wide  meaning,  and,  "  though  in  its  vulgar 
acceptation  it  is  only  applied  to  houses  and  other  buildings,  yet 
in  its  original,  proper,  and  legal  sense,  it  signifies  everything  that 
may  be  holden,  provided  it  be  of  a  permanent  nature."' 

TEHMTDUM— {See  also  Deeds,  vol.  5,  p.  456).— In  a  deed  or  con- 
veyance of  land  the  tenendum  is  the  clause  which  formerly  indicated 
the  tenure  by  which  the  grantee  was  to  hold  the  lands  of  the 

FlaintiR  had  judgment  before  the  jus-  by  the  depositor,  before  the  court  hu 

tice,  and,  upon  defendant'E  appeal  to  recognized  it  as  a  fund  in  its  control,  or 

the    circuit  court    and   a   trial   anew,  the  other  part/  has  manifested  a  wil- 

plaintifF    again    recovered    judgment,  lingness   to  receive   it.      Hammer    v. 

An  appeal  was  then  taken  to  the  court  Kaufman,  39  111.  87. 

of   appeals  and   the  judgment  of   the  Money  paid  into  court  for  a  partjr,  to 

circuit  court  was  reversed  and  the  case  satisfy  his  lien  upon  drafts  which  be 

remanded.     On  the  retrial  of  the  case,  has  been  compelled  to  deliver  up,  can. 

plalntm  again  had  judgment,  but  again  not  be  subjected  bj  a  creditor  of  such 

for  a  sum  lesi  than   that  paid  to   the  party  who  is  not  a  party  to  the  action, 

constable  by  the  defendant.    When  the  to  the  pajment  of  such  creditor's  debt, 

appeal  was  taken  to  the  circuit  court,  Tucic  v.  Manning,  150  Mass.  zii ;  5  L. 

the  constable  deposited  with  the  clerk  R.  A.  666. 

of  the  circuit  court  the  money  which  Wherethe  defendantpays  intocourt, 
had  been  delivered  to  him  as  a  tender,  pending  the  suit,  and  to  the  credit 
While  the  case  was  pending  tn  the  thereof  the  amount  admitted  due, 
appellate  court,  the  circuit  clerk,  at  which  la  invested  under  the  dfrectioo 
defendant's  request,  delivered  the  of  the  court,  the  defendant  will  be  en- 
money  back  to  the  defendant.  But  after  titled  to  any  profit,  and  responsible  for 
the  reversal  and  remanding  of  the  case,  any  loss,  arising  from  the  Inveetment, 
defendant  returned  the  money  to  the  before  the  termination  of  the  suit, 
clerk.  After  the  money  was  paid  over  Clarkson  v,  DePersler,  Hopk.  (N.  Y.) 
by  the  defendant  to  the  constable,  the  505 ;  2  Wend.  (N.  V.)  77. 
latter  offered  it,  through  his  attorney,  I.  Com.  v.  Hersey,  144  Mass.  397, 
to  the  plaintiff,  who  refused  to  accept  quoting  1  Bl.  Com.  16. 
it.  Plaintiff  having  recovered  a  sum  "  While  frequently  used  in  the  sense 
less  than  the  amount  tendered,  defend'  of  house  or  building,  the  enlarged 
ant  moved  the  court  to  tax  the  costs  meaning  Is  land,  or  any  corporeal  in- 
against  the  plaintiff.  This  the  court  herliance,  or  anything  of  a  permanent 
refused  to  do,  atid  the  question  was  nature  which  may  be  holden."  Sacket 
brought  by  appeal  before  the  Kansas  v.  Wheaton,  17  Pick.  (Mass.)  105.  See 
City  court  of  appeals.  That  court  re-  al^  Field  v.  Higgins,  35  Me.  339; 
versed  the  action  of  the  circuit  court.  Mitchell  v.  Warner,  j  Conn.  518, 

It   cannot  affect   the  question  that  "With   respect   to  the  word   'tcne- 

plaintlff  did  not  know  that  the  money  ments  '  or  tenementa.  In  Co.  Lift.  10,  a, 

had  been  paid  into   court.     Taylors,  itisstated: 'Thlsistheonlyword  which 

Brooklvn   El.    R,    Co.,    18    Civ.    Pro.  the  Stat,  of  Weatm.  3,  that  created  e»- 

Rep.  (N.  Y.J  73.  tates  taile,  useth  ;  and  it  includeth  not 

The  Indiana  courts  have  held  that  only  all  corporate  Inheritances  which 
while  a  tender  Is  an  admission  that  the  are  or  may  be  holden,  but  also  all  in- 
entire  sum  tendered  is  due  and  pay-  herltances  issuing  out  of  any  of  those 
able,  it  is  not  conclusive  evidence,  inheritances,  or  concerning  or  annexed 
Abel  V.  Opel,  14  Ind.  350.  to,  or   exerciseable  within   the   same, 

A  clerk  of  court  Is  not,  by  virtue  of  though  they  lie  not  in  tenure,  therefore 
his  office,  a  receiver  of  the  court,  and  all  these  without  question  may  be  en- 
is  not  bound  to  receive  money  paid  tailed.'  That  U  a  proper  legal  defini- 
into  court  as  a  tender,  except  by  order  tion  of '  tenement.'  I  think '  tenement,' 
of  the  court;  and  money  deposited  with  when  used  at  all  in  connection  with  a 
the  clerk,  without  any  order  of  the  house  or  room,  must  mean  something 
court,  may  be  withdrawn  at  any  time  of  the  same  kind,  or  of  the  same  char- 
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TENEMENT. 


r,  aod  a  thing  absolutely  immova-     A  freehold   rent  charge  fa  within  the 


words  "freehold  lands  c 
Drultt  V.  Christchurch,  Coll.  Reg.  Ca, 
^z8.  And  see  for  other  cases  illuEtrat- 
ing  the  scope  of  the  term  in  its  strict 


legal  s 


ble   from    the    land."      Fredericks 
Howie.  1  H.&C.381. 

Tenement  is  a  word  of  extensive  sig- 
nification. When  used  In  a  statute  di- 
recting the  proceedings  to  be  taken, 
when  goods  and  chattels  cannot  be 
found  to  discharge  an  execution,  and 
the  debtor  has  lands  or  tenementB,  it 
should  be  construed  as  referring  to  meaning 
«uch  interests  in  real  estate  as  are  con-  &  L.  In! 
nected  with  the  freehold,  and  not  in-     Div.  433. 

eluded  in  the  term  chattels.     Barr  -v.        "The  common  people  stitl 
Blnford,  6  Blackf.  (Ind.)  335.  word,  as  In  the  days  of  Blackstone, 

A  Whuf  Hai   Bmu   Held  >   "Ten*-     mean  house."     Cotton,  L.  J,  in  Dash- 
"  —  A   wharf  or   pier    reclaimed     wood  i'.  Avles,  ^5  L.  J.  Q. 
So  the--  --   •-■ ^ 


;,  Real  Property,  vol.  19, 

popular     leiiM,     the-  term 

"  frequently  has   the  same 

"  house."     Yorkshire   F. 

:o.   p.   Clayton,   8   CL   B. 

the 


from  tide-water  by  an  embankment, 
by  raising  the  bottom  with  stone,  eartti, 
or  other  material,  was  held  to  be  a 
"tenement,"  within  the  meaning  of  a 
Nfv!  rork  statute  authorizing  sum- 
mary proceedings  In  favor  of  the  land- 
lord to  recover  the  possession  of"  houses, 
lands,  and  tenements."  People  u.  Kel- 
«ey,  14  Abb.  Pr.  (N.  Y,)  372.  In  that 
case,  the  court,  by  Brown,  j.,  said  ;  "But 
few  persons,  I  think,  would  entertain  Div.  557: 
any  doubt  that  a   pier  of  ground 


been  held   equiva- 
■house."     Minifie   i'. 
Banger,  55  L.  ].  CL  B.  10. 

Tsnemeut.— Under  the  inhabited 
house  duty  act,  a  house  let  to  dilTerent 
tenants,  occupying  rooms  on  the  same 
floor,  opening  on  a  common  hall  stair- 
case, is  held  not  to  be  "divided  into 
and-let  in  different  tenements."  York- 
shire, etc,  Ins.  Co.  ti.  Clayton,  fi  C^  B. 
Qi  B.  Div.  421.  But  it  the 
iplete  in  ther 


ach   its  independent  hall  and 
piray,    they    are   "different   tene- 

j,''^aIthouEh  all  on  the  same  floor, 

like"  flats."    The  "difference  "  may  be 
horizontal  as  well  as  vertical.      Atty. 
c,  Chambers  Assoc., 

Ka7  Slsnlfr  a'pkrt  In  CDDtraOlstlua- 


cla'lmed   from   tide-water  by  embank-  having  ei 

ment,  or  by  raising  the  bottom  by  tilling  '"' 
with  stone,  or  earth,  or  other  material. 
In    the    manner    In    which    piers    : 
wharves  are  constructed  above  the  1 
face  of  the  water,  would  be  regarded  as 
land.     Where   the  reclamation  is  per- 
manent and  durable,  what  Is  it,  If  It  Is 

not  land?     Be  that  as  it  may,  the  word  Uon  to  Uie  Wliola  Bonw.— 

tenement    signifies    everything    which  use,   the   word   often   signifies    rooms 

may  be  holden,  if  it  he  01   a  permanent  let  in  houses,  or  such   part  of  a  house 

nature,  and  a  wharf  or  pier  is  so  per-  as  is  separately  occupied  by  a  single 

nianent  that  it  becomes  a  part  of  the  family  or  person,  in   contradistinction 

■oil  and  freehold  itself."  from     the    whole    house.     Young    i'. 

In  a  "mn— {See  also  WitLs).— The  .  Boston,  104   Mass,  95.     Where  also  a 

word    "tenements"    has    never    been  part  of  a  room  is  occupied  by  one,  and 

construed  in  a  will,  independently  of  a  distinct  portion  by  another,  as  where 

other    circumstances,    to    pass    a    fee.  one  occupies  one  side  of  the  room,  and 

"        '           .   Cannirig,    Moseley    240;  another  the  opposite  side,  or  one  the 

'  front,  and  the  other  the  rear,  which  is 


Doe  1-.  Richards,  3  T.  R.  356;  De: 
Miller,  cT.  R.  558;  Wright  v.  Denn, 
10  Wheat.  (U.  S.)  338. 

Teeluloal  Batua. — The  word  will  In- 
clude an  advowson,  Westfaling  v. 
Westfaling^   3    Atk.     460;     Gully 


not  infrequent  in  the  smaller  trades,  the 
portion  appropriated  to  either  is  prop- 
erly called  his  tenement  and  himself 
Its  tenant,  even  if  no  partition  sepa- 
^  .  rates  tbelr  respective  holdings,  and  a 
Bishop  of~^zeter,  4  BIng.  100;  13E.C.  passageway  between  them  Is  used  in 
L.  439;  90  ft  has  been  held  to  Include  common."  Com.  v.  Hersey,  144  Mass. 
tithes,  Powell  v.  Bull,  i  Comyn.  265;  398;  Com.  i/.  Clynes,  150  Mass.  71. 
R.  V.  Sklngle,  I  Stra.  100;  Rex  v.  A  tenement  maj  consist  of  a  single 
Barker,  6  Ad.  &  El.  388;  33  E.  C.L.gi;  room  or  contiguous  rooms,  or  rooms 
and  BO  a  dignity,  whether  it  be  granted  upon  different  stories,  if  controlled  by 
of  a  place  or  not,  is  a  "tenement"  In  a  single  person  and  used  in  connection 
re  RlvettCarnac's  Will,  30  Ch.  Div,  with  each  other.  The  fact  that  one  of 
136;  R.  V.  Knollys,  a  Salk.  509;  i  Ld.  the  rooms  was  occupied  and  used  as  a 
Raym.  10;  Ferrer's  Case,  s  Eden  373.  shop,  and  another  for  a  living  room 
25  C.  of  L.— «o  MC 
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TENOR. 


grantor ;  but  since  the  conversion  of  all  freehold  tenures  into  free 
and  common  socage,  the  tenendum  is  of  no  further  use  even  in 
England,  and  is  therefore  joined  to  the  habendum — to  have  and 
to  hold.' 

TENOR — (See  also  Effect,  vol.  6,  p.  169;  Forgery,  vol.  8,  p. 
510;  Indictment,  vol.  10,  p.  594;  Libel  and  Slander,  vol.  13, 
p.  457 ;  Purport,  vol.  19,  p..  590). — The  word  "  tenor  "  imports  an 
exact  copy — that  the  instrument  is  set  out  in  the  words  and 
figures.* 


or  kitchen,  bj  the  same  person,  would 
not  make  these  rooms  dittinct  ten- 
ements. Com.  f.  Cljnes,  150  Maas. 
71;  Com.  V.  Buckley,  147  Mass.  581. 

"  Bnlldliqt"  not  Identical  wlttL  "  Tene- 
mant.'' — An  indictment  charged  the  il- 
legal letting  of  a  certain  "  tenement  and 
building  "  for  the  Illegal  sale  of  intoxi- 
cating liquors.  It  was  held  that  the 
Itidictment  charged  the  letting  of  a 
building,  and  that  there  was  a  variance 
between  the  indictment  and  th^  evi- 
;,  which  proved  the  letting  of 


or  other  tenement "  as  an  unlicensed 

A  PlihaiT  Held  ITot  to  b*  ft  "  Tonamoni." 
— A  several  fishery  is  not  within  the 
popular  meaning  of  the  term.  Reding- 
ton  V.  Millar,  34  L.  R.  Ir.  6;. 

Tenenwnt  Block.  —  A  building  de- 
scribed in  an  insurance  policj  as  a  "  ten 
tenement  frame  block"  is  Dot  ''unoc- 
cupied," if  two  of  the  tenements  are  in 
actual  use  and  occupation  as  re^- 
dences.  The  court,  by  Lord,  J.,  said: 
"The  phrase  'tenement  block'  give* 
■ingle  apartment  in  the  building,  the  but  slight  indication  of  what  portioui 
other  apartments  being  occupied  br  of  the  block  the  tenements  conilit, 
other  tenants.  The  court  said:  "a  whether  a  single  room,  a  floor  or  flat, 
building  Is  a  tenement,  but  a  tenement  or  suite  of  rooms.  It  imports  only  of 
nay   be   something   different   from   a     necessity  that  the  building  Is  designed 


building.     But  in  this  Indictment,  it  Is     for  thi 
clear  that  the  words  building  and  ten-     ilies." 
ement  are  used  as  synonymous."  Cora. 
V.  BoGsidy,  113  Mass.  27S. 

And  so  in  Com.  v.  McCaughey,  9 
Gray  (Mass.)  296,  it  was  held  that  a 
charge  of  keeping  and  maintaining  a 
"building,"    for    the    illegal    sale    of 


modation  of  various  fan 
Harrington  v.  Fitch  burg  Int. 

Tenunont  Houia.^See    House,  voL 
p.  7S0',    Lodgings  and    Afakt- 


13,  p.  ' 


ier'a  L.  Diet. 
I  Cush.  (Mass.) 


Am,  Dec.  t6o. 

The  word  "tenor"  has  a  technical 
meaning,  and  requires  an  exact  copv. 
People  t.Warner,  j  Wend.  (N.  Y.)  373. 

"While  the  misuse  or  omission  of  • 
letter,  which  works  no  such  change  in 
a  word  as  to  make  of  it  a  different  one, 
will  not  be  treated  as  a  fatal  variance, 
still,  lenor  imports  identity,  and  when- 
ever that  is  destroyed,  either  by  the 
adoption  of  any  one  word, 


tained  only  a  part  of  the  building,  1 

"tenement"  in  it,  the  residue  beine 
occupied  by  other  pertons.  But  an 
indictment  for  keeping  a  "  tenement" 
may  be  sustained  by  proof  of  keeping 
a  "building."  Com.  v.  Godley,  11 
Gray  (Mass.)  454. 

Mot  MeceMully  Fart  of  a  DwaUliv- 
&oilt«. — Thus,  a  complaint  for  keeping 
and  maintaining  a  "tenement"  for  the 
illegal  sale  of  liquors,  may  be  supported 

by  proof  of  keeping  and  maintaining  however  slightly  the  sense  may  be  at 
for  such  a  purpose,  a  shop  consisting  fected,  It  will  be  so  regarded.''  State 
of  one  room,  and  not  forming  part  of  a  v.  Townaend,  86  N.  Car.  679.  And  in 
dwelling-house.  Com.  v.  Cogan,  107  that  case  the  omission  of  the  word 
Mass,  aii.  "all  "In  an  indictment   purporting  to 

The  Term  Importa  an  Immorable  set  out  the  tenor  of  a  card,  though  its 
Btmctnra.— In  Fredericks  v.  Howie,  i  effect  upon  the  sense  was  of  the  sliglit- 
H.&  C,38i,  It  washeld  thataportable  est,  If  any,  was  held  to  be  a  fatal  vari- 
booth  used  by  strolling  players  was  not    ance. 

a  "  tenement,"  within  the  English  act.         The  word  "tenor  "  binds  the  party 

vhich  prohibits   keeping  "  any  house     Co  a  strict  recital;  but  the  number  of  m 
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TEST. — A  tent,  in   the  ordinary  acceptation  of  the  word,  is  a 
pavilion,  portable  lodge,  or  canvas   house,  inclosed  with  walls  of 

cloth  and  covered  with  the  same  material.* 

tuuik  bill  and  the  words  at  the  top  of  vision  ol  our  statute,  forbids  settingf 
it  expreseing  its  amount,  are  not  parts  out  the  instrument  forged  according  to 
of  the  bill,  and  need  not  be  set  out  In  iCe  tenor;  and  an  indictment  setting 
an  Indictment  purporting  to  give  the  out  the  instrument  forged  according 
"tenor"  of  the  bill.  Com.  ti.  Stevens,  to  Its  tenor  onlj,  would  undoubtedly 
I  Mass.  303.  And  in  Griflin  v.  State,  be  sufficient.  3  East's  Pleas  of  the 
14  Ohio  St.  61,  the  Indictment  alleged  Crown  9S3.  In  the  indictment  before 
that  one  of  the  counterfeit  bank  notes  us,  the  pleader  has  attempted  to  set 
unlawfully  sold  by  the  defendant  "was  out  tlie  note  forged  according  to  its 
of  the  tenor  and  effect  following,  purport,  as  well  as  according  to  Its 
to-wit"  The  court,  by  Scott,  J.,  said :  tenor.  Where  the  tenor  is  given,  the 
"The  word  ' tenor' imports  an  exact  purport  must  necessarily  appear,  as 
copy.  It  was  necessary  therefore  that  the  tenor  of  an  instrument  means  an 
the  indictment  should  set  forth  truly  exact  copy  of  It,  whereas,  the  purport 
and  precisely  all  the  words  and  figures  means  'the  substance  of  it,  as  it  ap- 
of  the  bill  which  constitute  Its  contract,  peared  on  the  face  of  the  instrument 
It  was  not  necessary  to  the  validity  of  to  every  eye  which  read  It.'  As  said 
the  indictment  to  go  further,  and  set  by  Bufler,  J,,  In  Reading's  Case,  3 
out  the  numbers  of  the  bill,  its  vi-  Leach  672,  'The  indictment  is  repug- 
gnettes,  mottoes,  and  devices,  or  the  nant  in  itself;  for  the  name  and  de- 
words  and  figures  in  its  margin,  which  scrlplion  of  one  person  or  thing,  could 
constitute  no  part  of  thecontract  of  the  not  purport  to  be  another;'  and  in 
forged  instrument.  These  are  not  prop-  Gilchrist's  Case,  upon  a  conference  of 
erly  any  part  of  the  bill.  Com.  v.  ten  judges,  it  was  held  that, 'The  word 
Bailey,  1  Mass.  61 ;  2  Am.  Dec.  3 ;  purport  imports  what  appears  on  the 
Com.  V,  Stevens,  i  Mass.  304;  People  face  of  the  instrument.  It  means  the 
V.  Franklin,  3  Johns.  Cas.  (N.  Y.)  399;  apparent  aad  not  the  legal  Import'  3 
Com.  r.  Searle,  3  Binn.  {Pa.)  331 ;  4  Leach  753."  State  v.  Puilens,  81 
Am.   Dec.   446;  State  v.   Carr,   5   N.  Mo.  391. 

K.  3^;   Wharton's   Am.   Crim.  Law  DlitlninUhaa    trom     "HMUter     and 

174,588."  Porm."— The   law  attaches  a  technical 

m  tlw  Povnlur  ienw.  — "Tenor,"  meaning  to  the  word  "tenor,"  as  signl- 
in  its  technical  sense,  means  an  exact  fying  either  an  exact  copy,  or  a  state- 
copy;  but,  In  popular  use.  may  mean  ment  of  the  libe!  verbatim.  "Tenor" 
the  substance  and  effect  of  an  instru-  has  so  strict  and  technical  a  meaning 
ment.  Where  a  statute  prescribing  as  to  make  it  necessary  to  recite  verba- 
the  mode  of  entering  judgment  on  an  tim ;  but  the  expression  "  manner  and 
Instrument,  required  the  date  and  form"  means  nothing  more  than  a 
"tenor  "to  be  entered,  this  was  held  substantial  recital.  Wright  f.  Clem- 
satlsfied  by  entering  the  substance  of  ents,  3  B.  &  Aid.  503;  5  E.  C.  L.  358. 
the  instrument,  for  If  an  exact  copy  1.  Killman  v.  State,  3  Tex,  App.  32a; 
were  intended,  this  would  include  the  iS  Am.  Rep.  433.  And  in  that  case  It 
date,  and  catling  for  the  date  In  addi-  was  held  that  a  canvas  tent  might  he 
tion,  was  superfluous.  Beeson  v.  Bee-  a  "  disorderly  house."  The  court  said ; 
SOD,  I  Harr.  (Del.)466.  "The   case  of   Callahan   v.   State,  4! 

Tsnor  DlatlngtilBhad  from  Punwrt  Tex.  43,  cited  and  relied  upon  by  coun- 
— (See  also  Puri^rt,  vol.  19,  p.  590;  sel,  was  a  case  of  theft  from  a  house. 
Forgery,  vol.  8,  p.  510  et  stq). — "  It  and  in  that  case  our  learned  chief  jus- 
has  never  been  required,  eiUier  at  tice  says:  'Such  a  structure  as  that 
common  law,  or  by  any  statute  of  this  described  by  the  witness  would,  in 
state,  that  the  purport  and  tenor  of  an  common  language,  be  called,  as  it  was 
instrument,  charged  to  have  been  called  by  the  witness,  a  tent;  never  a 
forged,  should  both  be  set  out  in  the  house.  .  .  .  However  difficult  It 
Indictment.  Section  1814  of  the  Re-  might  be  to  define  in  words  the  exact 
vised  Statutes  provides,  that  it  shall  be  difference,  in  some  possible  cases,  be- 
tufficlent  to  describe  the  instrument  tween  a  house  and  a  tent,  It  can  readily 
forged,  by  the  purport  thereof.  But  be  conceived  that  there  are  houses  that 
neither  this  section,  nor  any  other  pro-  cannot  be  taken,  called,  or  understood 
H7 
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TENURE  OF  OFFICE.  DaflaltfaM. 

TENTSBBEITS  (LORD)  ACT  ^  is  a  supplement  to  the  Statute  of 
Frauds,  and  requires  the  following  promises  and  engagements  to  be 
in  writing :  First,  an  acknowledgment  of  a  debt  barred  by  the  Stat- 
ute of  Limitations.  The  act  further  provides  that  an  acknowledg- 
ment by  one  joint  contractor  shall  not  affect  the  others*  Second, 
a  promise  to  pay  a  debt  incurred,  or  a  ratification  of  a  contract 
made,  during  infancy.*  Third,  a  representation  as  to  a  person's 
character,  ability,  etc.,  made  to  enable  him  to  obtain  money  or 
goods  upon  credit.*  Fourth,  executory  contracts  for  the  sale  of 
goods.  5 

TENVRE — (See  also  REAL  Property,  vol.  ig,  p.  1028;  Title). — 
The  word  properly  denotes  the  specific  feudal  relation  subsisting 
between  the  lord  and  the  tenant*  But  since  the  decadence  of 
the  feudal  system,  which  has  deprived  the  true  doctrine  of  tenures 
of  nearly  all  of  its  practical  importance,  the  word  tenure  has  often 
been  confused  with  terms  referring  to  the  quantum,  of  the  tenant's 
estate.  This  confusion  is  chiefly  due  to  the  fact  that  common- 
law  tenure  is  found  only  in  connection  with  estates  having  a  cer- 
tain conventional  quantum^ 

TEVUBE  OP  OFFICE — (See  also  Public  Officers,  vol.  19,  p. 
562^). — The  word  tenure,  in  this  connection,  includes  the  dura- 
tion or  term  of  office,  as  welt  as  the  manner  of  holding.^ 

to   be   tenta,  and  tents  that  cannot  be  mere  posseGElon,  &nJ  may  Include  every 

called,   taken,   or    understood    to     be  holding  of  an  inheritance." 
houses;  and  this  is  one  of  them.'    This        8.  People  v.  Waite,  g  Wend.  (N.  Y.) 

languag;e,  we  think,  most  clearly  shows  58.     That  case  was  upon  the  term  <A 

that   the   decision    in    that    case   was  oflice  of  a  commissioner  of  deeds.    The 

mainly  made  to  depend  upon  the  par-  statute  authorizing  and  regulating  the 

ticular  facts  and  circumstances  of  that  appointment  of  commissioners,  declared 

particular    case;     that    the    structure  that  they  should  hold  their  offices  by 

therein    described,    from    which    tiie  thesame  tenure  as  justices  of  thepeace. 

propterty  was  stoleo,  could  in  no  man-  The  couri,  by  Nelson,  J.,  said  ;  ■'It  wa» 

ner  be  considered  a  house.     The  Ian-  contended  by  the  counsel   for   the  dc- 

guage   quoted,  however,  does   in  our  fendant   that   the   term '  tenure '  desig- 

opinion   equally   as    well   convey   the  nated  only  the  manner  of  holding    the 

idea  that  there  are  tents  which  can  be  office  ;  that  holding  by  the  same  tenure 

called,   taken,  and   understood   to    be  as  justices  of  the  peace,  meant  that  the 

houses,  and  the  tent  described  in  this  commissioners  should  hold  their  officei 

case,  we   think,  is,   if   there   ever   was  in  the  same  manner  and  be  displaced 

such  a  one,  just  one  of  those  tents,"  for  the  same  reasons.   1  apprehend  this 

1.  Statute  of  9  Geo.  IV., ch,  14,  as   too   restricted   a   definition   of    the 

3.  Limitation  OF  AcTlOKS,  vol.  13,  term,  and  that  it  was  intended  to  in- 

p.  759.  elude  the  duration  of  •  terro  of  office.  In 

B.  Infants,  vol.  10,  p.  649.  addition  to  the  manner  of  holding." 
«.  Rkprbsentationb,  vol.  3t,  p.4.  The   Indiana   constitution  provide* 

6.  Frauds,   Statutb  of,  vol.  8,  p.  that  "the  general  assembly  ■hall   not 

709.  create  anj'  of£ce,  the  tenure  of  irhich 

6.  -At|J.  Gen'l  of  Ontario  v.  Mercer,  shall  be  longer  than  four  yean."  In 
8  App.  Cas.  767.  State  v.  Harrison,  113  Ind.  434,  it  was 

7.  Chains  on  Real  Property  (Text-  contended  on  behalf  of  the  relator, 
book  Ser.)  *(,,  Thus  in  Richman  v.  that  the  right  to  hold  over  after  the 
Lippencott,  ag  N.  J.  L.  59,  It  was  said ;  expiration  of  a  four-year's  tertn,  to  an 
"The  word  tenure  is  one  of  very  ex-  officer  of  legislative  creation,  was  the 
tenrive  signification;  It  may  Import  a  practical  abrogation  of  that  part  of  the 
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I.  DlQnx&U. — "Term,"  in  a  general  sense,  signifies  boundary 
or  limit ;  the  extremity  of  anything,  or  that  which  limits  its  ex- 
tent.' As  applied  to  time,  the  word  signifies  a  fixed  period,  a 
determined  or  prescribed  duration*  As  applied  to  language,  it 
means  a  word,  an  expression,  a  phrase ;  as  a  term  of  art,  a  law 
term,  etc' 

n.  Imi  or  Coumi. — ^Terms  of  court  are  those  stated  periods  dur- 
ing which  courts  sit  for  the  dispatch  of  business.*     The  frequency 

constitution.    But  the  court  refuted  to  In  omnlBBl  Iaw.— When  a  statute 

give  the  clauae  this  interpretation,  say-  provides    that    whenever   Mty   person 

ing:   "  This   contention   reits   upon   a  who  shall  be  convicted  of  anj  crime, 

critical  analj'sia  of  the  word  'tenure,'  the  punishment  whereof  shall  be  con- 

which  comes  from  the  Latin  '  lenere,'  finement  at  hard  labor  "  for  any  term 

to  hold.    The  argument  assumes  that  of  ^ears,"  shall  have  been  before  sen- 

tbe  meaning  to  be  attributed  to  the  word  tenced  to  a  like  punishment,  he  shall  be 

'  tenure,'  as  used  above,  le  substantiallv  sentenced  to  punishment  In  addition  to 

such  as  to  render  any  person  incapaci-  that  prescribed  by  law  for  the  offense 

tated  or  ineligible  to  hold  an  office  of  of  which   he    shall    be  convicted,   the 

l^islative  creation  tor  a  longer  period  words  "  term  of  years,"  mean  a  period 

than  four  years,  by  any  method  In  vir-  of  time  not  less  than  two  years.    Emf. 

tue  of  one  selection  or  election.    .    .    .  Seymour,    14    Pick,    (Mass.)   40,  fer 

We  are  not  Impressed  with  the  view  Shaw,  C.  J. 

thus  urged.    .    .    .   To  sustain  the  view  4.  Tsrm  of   Ootirt. — Burr.   L.  Diet., 

contended  for  would  require  us,  upon  ^iV.  "Terms  of  Court;"  3  Bl.  Com.  175. 

the  mere  construction  or  definition  of  a  In   English   practice,  the   courts  of 

word — and  a  definition  which  in  our  Westminster  held  four  terms  a  year; 

view  does  aot   lead  to  the  conclusion  viz,,  Hilary,  Easter,  Trinity  and  Micb- 

claimed — to   entirely   read   out  of,  or  aelmas  terms.     "  These  terms  are  sup- 

mttterially  modify,  all  that  part  of  %  3,  posed  by  Mr,  Selden   (Jan,  Angl.  ].  a, 

Art.  ij,  of  the  constitution  which  has  \  g]   to  have  been   instituted  by  W11- 

reference  to  the  holding  over  of  officers  Ham   the   Conqueror,  but   Sir   Henry 

who   are  incumbent  in  offices  created  Spelman   hath  clearly  and    learnedly 

by  the  general  assembly,"  shown  thatthey  weregradually  formed 

'*  The  word  tenure  in  this  connection  from  the  canonical  institutions  of  the 

s  nothing  more  than  the  right  to,  church ;  t)e]ng,  indeed,  no  other  than 

_   .  L_.j.__  .,.__.___  I,  those  leisure  seasons  of  the  year  which 

were  not  occupied  by  the  great  festi- 
vals or  fasts,  or  which  were  not  liable 
to  the  general  avocations  of  rural 
business."    3  Bl.  Com.  275. 

Formerly,  Hilary  Term  began  on  the 
old  lexicon  of  law — French  and  other  ^oth  of  January,  and  ended  on  the  i  ith 
technicalities  of  legal  language.  of  February ;  Easter  Term  began  on 
trader  Terais, — A  party  is  said  to  be  the  Wednesday  fortnight  after  Easter 
under  terms  when  the  court  shows  him  da^,  and  ended  on  the  Monday  next 
some  indulgence  or  makes  some  order  after  Ascension  day;  Trinitji-  Term  be- 
in  his  favor,  upon  certain  conditions,  gan  on  the  Friday  following  Trinity 
Bouv.  L.  Diet.,  /(■/,  "  Terms,  To  Be  Sunday  and  ended  the  Wednesday 
Under,''  fortnight  thereafter;  MichaelmasTenn 
Term  of  Offloa. — Refers  to  the  tenure  began  on  the  6th  of  November,  and 
of  office,  and  there  may  be  different  In-  ended  on  the  18th  of  November.     By 
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and  duration  of  terms  depend  upon  the  constitution  of  the  court.* 

The  whole  term  is  considered  as  but  one  day,  so  that  the  court 
has  power  to  revise  its  own  judgments  and  decrees  at  any  time 
during  the  term  at  which  they  are  rendered.*  But  it  may  not 
re-examine  its  final  Judgments  or  decrees  at  a  term  subsequent 
to  that  at  which  they  were  rendered.*  It  may,  however,  at  such 
subsequent  term,  order  the  correction  of  clerical  errors  so  as  to 

that  HIIaiyTerm  began  on  the  nth,  U.   S.  v.  HarmiBon,  3   Sawy.  tU.  S.) 

and   ended  on    the  3191  of  Januarj;  556;  Tilton  v.  Batrefl,  17  Fed.  Rep. 

EasterTermbeganootheisthof  April,  w;  Barrell  v.  Tilton,  119  U.  S.  617; 

and  ended  on  the  8th  of  May;  Trinity  The  Madgle,  31   Fed.  Rep.  9:6.     See 

Term  began  on  the  14th  day  after  the  abo  Judohents,  vol.  11,  p.  110. 

ending  01  Easter  Term  and  continued  S.  Cameron  v.  McRoberts,  3  Wheat 

for    twenty-one    days;      Michaelmas  (U.  S.)  591 ;  Sibbald  w.  U.   S.,   u  Pet. 

■   Term  began  on  the  ad,  and  ended  on  (U.  S.)   488;    Noonan   v.   Bradley.   U 

the  35  th  of  November.    Bythejudlca-  Wall.  (U.  S.)  iai;Brooks  v.  Railroad 

ture  Act,  the  division  of  the  legal  year  Co.,  102  U.  S.  107 ;  McMiclcen  v.  Perio, 

into  terms  la  abolUhed,  and  the  terms  r8  How.  {U.  S.)  507;  Bank  of  U,  S.  v. 

are  superseded  by  the  sitting  of  the  Moss,  6  How.  (U.  S.)  31 ;  Bronson  v. 

court  of  appeal  and  of  the  high  court  of  Schulten,    104   U.   S.    410;    Schell  v, 

justice  in  London  and  Middlesen.  Abb.  Dodge,   107   U.  S,  619;   U.  S.  v.  The 

L..  Diet.,  til.  "  Term  of  Court ;"  Bouv.  Brig  Glunorgan,  3  Curt.   (U.  S.)   136; 

L.  Diet.,  (1/,  "  Term ;  "  3  Steph,  Com.  The   Avery,    i    Gall.  (U.  S.)   386;   U. 

481-486.  S.  V.  Malone,  9  Fed.  Rep.  897  ;  Allen  v. 

TermFea.— In  English   practice,  the  Wilson,   Ji    Fed,   Rep.   881;    Scott  v. 

term  fee  is  a  sum  which  a  solicitor  is  Hore,  i  Hughes  (U.  S.)  163;  Llnder  v, 

entitled   to   charge  to  his  client,  and  Lewis,  1   Fed.  Rep.  378;    RobiDson   v. 

the   client    to   recover,   if    successful,  Rudkln(i,38Fed.Rep.8i  BapUstf.  Far- 

from  the  unsuccessful  party,  paid  for  well TranGp.Co.,i9Fed. Rep. t8o; Wade 

every  term  In  which  any  proceedings  v.  U.  S.,  ii  Ct  of  CI.  141 ;  Whitwell  v. 

subsequent  to  the  summons  shall  take  Emory,  3  Mich.  84;  59  Am.  Dec.  11a, 

flace.      Bouv.    L.   Diet.,   tit.  "  Term  and  historical  note  thereto  in  the  anno- 

ee;"  Abb.  L.  Diet,, ///."  Term."  tated   edition.      See   also  Judgments, 

Term  probatorr  is  the  period  of  time  vol.  is,  p.  no. 

during  which  evidence  may  be  taken  A  judgment  cannot  be  set  aside  at  a 

In  an  ecclesiastical  suit.     Coote's  Ecc.  subsequent  term,  unless  It  was  entered 

Pr.  340.  by  misprision  of  the  clerk,  by  fraud,  or 

1.  Bouv.  L.  Diet.,  tit.  "  Term."  the  like,     Medford  v.  Dorsey,  2  Wash. 

Id    the    United    States,   the    word  (U.  S.)  433;  Brush  r.Robbtns,  3  Mc- 

« term"  is  generally  used  in  the  sense  I>ean  (U.S.)   486;   Wood   v.   Luse,  4 

of  session.  The  time  of  the  commence-  McLean  (U.  S.)  154. 

ment  of  each  term  is  fixed  by  statute;  The  rule  applies  only  to  6nal  iudg- 

the  end  of   it  Is  not  usually  so  fixed,  menta  and  decrees;  interlocutory  judg- 

but  is  determined  by  the  final  adjourn-  menta  and  orders  may  t>e  opened  at  a 

ment  of  the  court  for  that  term.     An-  subsequent  term.     Kitchen   v.    Straw- 

derson'sL,  Dict.,/iV."Term;"  U.S.f.  bridge,  4  Wash.  (U.  S.)  84;  Clark  v. 

Guiteau,  i  Mackey   (D.  C.)  498;  Mc-  Blair,  14  Fed.  Rep.  813;  De  Floreiv. 

Naughlon  v.  Southern  Fac.  R.  Co.,  19  Raynotds,  8  Fed.  Rep.  434 ;   Reeves  v. 

red.Rep.8Si.  Keystone  Bridge  Co.,  11  Phila.  (U.S. 

But  the  duration  of  the  term,  as  well  C.C.)49a;   Willimantic   Linen  Co.  r. 

as  the  time  for  its  commencement,  is  Clark  Thread  Co.,  34  Fed.  Rep.  799. 

.1 c — J  , ■--ute.    Horton  v.  And  a  judgment  which   Is   void  for 

See  also  Ju-  want  of  jurisdiction  may  be  vacated  on 

.  .     396.  motion  at  a  subsequent  term.     Shuford 

3.  Baasett  v.  U.  S.,  9  Wall.  (U.  S.)  v.  Cain,  1  Abb,  (C.  S.)  303. 
3S;  Exfi.  Lange,  iS  Wall.  tC.  S.)  163;  Vrlt  of  BmrOonun  VoMa.— Format- 
Coddard  !>.  Ordway,  101  U.  S.  753;  ters  which  may  be  examined  upon  a 
Memphis  v.  Brown,  94  U.  S.  715;  writ  of  error  cffram  vobis,  or  coram 
Bronson  -v.  Schulten,  104  U.  S.  410;  nobii,  constituting  an  apparent  excep- 
Doss  f.  Tyack,  14  How.  (U.  S.)  397;  Hon  to  the  rale,  aee  Bronson   v.  Schul- 
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make  the  record  conform  to  the  truth.'  At  common  law,  a  judg- 
ment related  back  to  the  first  day  of  the  term  at  which  it  was 
rendered,*  A  term,  may,  in  the  discretion  of  the  court,  be 
adjourned  to  a  day  certain,'  and  the  presumption  is  that  an  ad. 
joumed  term  of  court  was  regularly  called  and  held.* 

m.  Tebx  or  TEABfl.^A  term,  in  real-estate  law,  or  estate  for 
years,  is  one  granted  for  a  definite  period  of  time  by  the  owner  of 
the  freehold,  called  the  lessor,  to  one  called  the  lessee,  or  termor, 
to  hold  for  the  time  stipulated  and  under  the  conditions  agreed 
upon.' 

IV.  Tebms  or  Aobzekzht. — The  conditions,  stipulations,  cove- 


ten,  104  U.  S.  410;  Bank  ofU.S.i'.  continue  to  ke«p  the  premises  after  the 

MoM,6  How.  ( U.  S.) 31 ;  Error,  Writ  expiration  of  his  term,  until  he  is  relm- 

OF,  vol.  6,  p.  810.  bursed  from  the  rents  and  profits  for 

1.  Shcppard  v.  Wilson,  6  Hon-.  (U.  certain  improvements  stipulated  to  be 

S.)  260;  Sibbald  f.  U.  S.,  11   Pet  {U.  made.entitleshim  to  possession  against 

5.)  48S;  Russell  V.  V.  S.,  ij  Ct.  of  CI.  one  clHiming  under  the  lessor.    Batch- 

168;  Sl«r  f.  Many.  16  How.  (U,  S.)  elder  t>.  Dean,  16  N.  H,  265. 
9S;  Harris  v.  Hardeman,  14  How.  (U.         A  lease  for  a  certain  period,  renew- 

S.)  334.     See  also  Judgmkntb,  vol.  la,  able  at  the  lessee's  option, for  a  further 

p.  121.  period  named,  Is  good  for  the  aggre- 

3.  3  Dl.  Com.  410.  gate  of  the  two  periods  named,  if  the 
The  fiction  of  law  that  a  term  con-  lessee  elects  to  renew.     Delashman  v. 

gists  of  but  one  day,  cannot  be  invoked  Beriy,  30  Mich,  aga ;  4  Am.  Rep.  39a ; 

to  antedate  the  judicial   rejection  of  a  Doe  i'.  Dixon,  9  East  15. 
claim  to  public  lands,  «o  as  to  render         A  lease  determinable  upon  theaban- 

operative  a  grant  otherwise  of  no  ef-  donment  of  a  certain  enterprise  upon 

feet.     Newhall  v.  Sanger,  92  U.  S.  76:.  the  premises,  is  good.    Horner  v.  Den, 

».  See  Judge,  vol.   la.  p.  141  Juris-  25  N.  J.  L.  106. 
DICTION,  vol.  12,  p.  398;   Colt  v.  Ved-         A  lease  for  such  a  period  as  a   third 

der,  19  Minn.  539  (special  term).  person  shall  name,  is  good,  as  its  dur- 

4.  Dallas  County  v.  McKenzie,  tio  ation  may  be  rendered  certain.    Say  v. 
U.  S.  686.    See  also  Jurisdiction,  vol.  Smith,  i  Plowd.  269. 

II,  p.  29S.  When  certainty  of  continuance  de- 

B.  TmnofTMtn. — See  Estates,  vol.  pends  upon  matter  ex  foil  facto,  that 

6,p.8S4;  I  Washb.Real  Prop.C^thed.)  matter  must  occur  in  the  lifetime  of 

465  ;  Tiedeman  Real  Prop.,  4  173.  .  both  the  lessor  and  the  lessee.     West- 

A   term   may  be  for  several  years,  ern  Transp.  Co.  i>.  Lansing,  49  N.  Y, 

one  year,  or  any  fraction  of  a  year,  if  50S,   ciiing    Rector    of    Chedington's 

the  lime  Is  fixed.     Estates,  vol.  6,  p.  Case,  i  Coke  380,  155b;  Say  v.  Smith, 

8S4;  I  Washb.  Real  Prop.  (5th  ed.}  465;  i  Flowd.  169.     See 'also  Estatss,  vol. 

Tiedeman   Real    Prop.,   (    17a,  ciiing  6,  p.  SS4. 

Brown  v.  Bragg,  ja  Ind.  122;  Gouid  ti.        Krmln  Oroii. —  A  "term  in  gross" 

Eagle  Creek  School  Dist.,SMinn.  427.  is  one  uhich  is  not  attached  to  the  In- 

The  word  "term"  Is  used  to  desig-  heritance,  but  Is  held  by  some  person, 

nate  both  an  estate  for  years,  and  the  not  Interested  in  the  inheritance,  for 

time  during  which   it  is  to  be   held,  his  ow  "         " '-  ■ 

Bouv,  L.  Diet.,  tit.  "Term  of  Years;  "  tit.    "' 

Abb.  L.  Dict.,/»V.  "Term  of  Years;"  "Terr 
I  Waahb.  Real  Prop.  (5th  ed.)  468.  Tarm  AttandJAt  npon  InliarllaJLca. — 

While  it  is  necessary  that  a  term  be  A  term  which  is  held  by  a  trustee  in 

for  a  fixed  period,  it   is   not  essential  trust  for  the  owner  of  the  inheritance, 

that  the  period  be  fixed  by  the  contract  is  said  to  be  attendant  upon  the  inheri- 

of  theparties.     It  is  sufficient.if,  by  the  tance  in  contradistinction  to  the  term 

provisions  of  the  contract  the  duration  In  gross,  which  is  outstanding.     Abb. 

of  the  term  can  be  rendered  certain.  L.  Diet.,  W."  Term;"  1  Wash,  on  Real 

Say  V.  Smith,  i  Plowd.  269;  Horneru.  Prop.  t5th  ed.J,  p.  494.     See  also  SMt 

Den,  35  N.  J.  L..  106.'  8&9VTct,ch.tia,  whereby  luchterms 

Thus,  an  agreement  that  a  lessee  may  were  abolished. 
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iMiaitin..  TERMINER— TERRE-TENANT.  iMaitbM. 

nants,  and   obligations  of  a  contract   are   frequently  called   the 
terms  thereof.* 

TEEl[n!F£B.~See  note  2. 

TERHIVATE.— See  note  3. 

TESRE-TEHAHT. — Terre-tenant  is  defined  by  Bouvier  as  one 
who  is  in  the  actual  possession  of  land  ;  but,  in  a  more  technical 
sense,  as  he  who  is  seised  of  land  ;  and,  in  the  latter  sense,  the 
owner  of  the  land  or  person  seised  is  the  terre-tenant,  and  not 
the  lessee.* 

1.  T«niM  of   AcrMtnent. — Walsh  «.  demeanors,  treasons,  etc.  4  B1.  Com. 

Mehrback,  5   Hun  (N.  Y.)  449,  369,  vjo.     It  is  now  used  to  denote  a 

In  Hurd  V.  Whitsett,  4  Colo.  S9,  the  court  of  origioal  jurisdiction  for  the 

court  said ;    "  We  conclude,  therefore,  trial  of  crimes. 

that  the  words  'term'  and  '  terms  '  can-         a,  TermlnKtlon  otVayacs  In  Polloy  tf 

not  legitimatelj  be  used  synoaymouB-  IntnruiM. — In  Gricie  v.   Marine   Int. 

\j\  that  they  are  not  generic  in  their  Co.,  8  Cranch  (U.  S.)  Sa.Manhall,  C. 

relations  lo  each  other,  but  have  each  J.,  said  :     "  The  vojage  is  understood 

a    technical    and   specifically    distinct  to  be  terminated  when  the  vessel  ar- 

meaning  as  applied  to  estates  in  the  rives  at  her  port  of  destination,  and 

nature  of  tenancies.     True,  the  words  has   been   moored  there  in  safety  for 

are  both  derived  from  the  Latin  ter-  twenty-four  hoursi  but  it  will  be  con- 

miana,  a  limit  or  boundary,  but  their  ceded  that  the  termination  of  the  voy- 

appllcallon  is  nevertheless   technically  age  as  to  the  ship  does  not,  nevertbe- 

distinct,   'term'  meaning,  in   brief,  a  less,  terminate  the  risk  on  the  goods; 

limited  eslate,  and  '  terms,'  the  llmita-  this  risk  may  continue  when  the  voy- 

tjons  in  the  use  of  that  estate  arising  age  as  to  the  ship  has  ended." 
out   of  the  covenants   and   conditions        4.  Bouv.  L.  Diet. 
thereto  annexed."  In   Hulett  v.  Mutual    I..    Ins.  Co., 

An  assignment  tor  the  benefit  of  1:4  Pa,  St,  146,  Clark,  J.,  said:  "A 
creditors,  which  authorizes  the  as-  terrc'tenant,  in  a  general  sense,  is  one 
aignee  to  sell  on  such  "  terms "  as  he  who  is  seised  or  actually  possessed  of 
shall  deem  advisable,  invests  him  with  lands  as  the  owner  thereof.  In  a  seirt 
a  legal  discretion  only,  and  does  not  faciat  sur  mortgage  or  judgment,  a 
authorize  him  to  sell  on  credit.  Crib-  terre-tenant  is,  in  a  more  restricied 
ben  HI.  Ellis,  69  Wis.  337.  overruling  sense,  one,  other  than  the  debtor,  who 
Keep  T>.  Sanderson,  2  Wis.  4J ;  60  Am.  becomes  seised  or  possessed  of  the 
Dec.  404;  Hutchinson  t;.  Lord,  i  Wis.  debtor's  lands,  subject  to  the  lien  there- 
286;  60  Am.  Dec.  381,  which  held  that  of.  Those  only  are  terre-tenants,  there- 
such  language  in  the  assignment  au-  fore,  in  a  tecnnical  sense,  whose  title 
thorized  the  assignee  to  sell  on  credit,  issubsequent  to  theincumhrance.  Cha- 
and,  therefore,  rendered  the  assign-  boon  v.  Hollenback,  16  S.  &  R.  (Pa.) 
ment  void.  Beus  v,  ShaughnesBy,  3  425;  16  Am.  Dec.  ^87.  '  Strictly  speak- 
Utah  491,  is  In  harmony  with  the  early  ing,'  says  Chief  Justice  Gitnon,  in 
Wisconsin  decisions.  Mitchell  r.  Hamilton,  8  Fa.  St.  491. 

Tsmii    Csali. — The    words    "terms  'only  the  debtor's  subsequent  grantee 

cash"    upon    an   unreceipted    bill    of  of  the  fee  simple  is  a  terre-tenant.'   So 

goods  sent  by  a  wholesale  to  a  retail  in  Dengler  v.  Kiehner,  13  Pa.  St  41 ; 

dealer,  cannot  be  held,  as  a  matter  of  ^3  Am. Dec.  441,  saysthesame  learned 

law,  to    imply    that   the   goods   were  judge,   'Who   is  a  terre-tenant?     Not 

paid   for   before    they    were   shipped,  every  one  who  happens  to  be  In  pes- 

Wellauer  1:  Fellows,  48  Wis.  105.  session  of  the  land;   there  can  be  no 

9.  Oyar  and  Tarmlnar. — A  phrase  ap-  terre-tenant  who  is  not  a  purchaser  of 

piled  in  England  \o  X}Sii  assizes,  which  the   estate,  mediately  or  immediately 

were  so  called  from  the  commission  of  from  the  dehtor,  while  it  is  bound  by 

oyer  and    terminer    directed    to    the  the  judgment,'     To  the  same  effect  is 

judges,  empowering  them  to  inquire,  Foi  x'.  HempfteldR.Co.,  79  Pa.  St.66t 

e  all  felonies,  mis-  note,  and  many  other  cases." 
952 
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TERMINUS—  TERRITORIES. 

TEEHUfTTS. — In  modern  law,  a  limiting  point,  either  of  time  or 
space,  and  either  at  the  beginning  or  end  of  a  period.  The  ter- 
mini of  a  voyage,  for  instance,  are  the  two  local  points  at  which  it 
begins  and  ends.  The  terminus  a  quo  (limit  from  which)  is  the 
the  point  where  it  begins;  the  terminus  ad  quern  (limit  to  which) 
is  the  point  where  it  ends.' 

TERRIER. — In  the  old  English  law,  a  register  or  survey  of 
lands ;  a  book  or  roll  in  which  the  several  lands  either  of  an  indi- 
vidual or  corporation,  are  described,  containing  the  quantity  of 
acres,  boundaries,  tenants'  names,  etc.* 

TERRITORIAL  COURTS.— See  Courts,  vol.  4,  p.  461 ;  Terri- 
tories, vol.  25 ;  United  States  Courts. 

TERRITORIES. — (See  also  STATES,  vol.  23,  p.  72;  United 
States.) 

I.  Power  of  Congresi  Over,  953.  c.  Ineorf  oration,  96a, 

II.  L.»n  of  CoDETMi  Applicable  to,  (')  Mnnicipal,  963. 

„                       "            *^*^  {2)  Private,  ^1. 

III.  L.gi,U,ive  Power  of.  936.  "■   l^^^%_  '%=  "'j"'^.*''*- 

I.  PQ-wer  Stated,  956.  (,)  p^iUc  Lands,  963. 

3.  Reitrainli  ufon,  957.  (3)  Railroads,  963, 

a.  Due  Process  of  Law,  ^11.  {i)  National    Banks     (See 

*.   Trial  by  Jury,  c^n.  alio  NATIONAL  Bamks, 

C.   Criminal  Prostcutions,q^'].  vol.  16,  p.  "      '    "' 
d,   T\m  Public  Domain.  958.           IV.  Eiecutlve  Power  01 

t.   Taxation  of  Federal  Prof-  1.  How  Vested.  964. 

f^'y,  958-  a.  Potuer  ef  A ff ointment,  1^ 

f.  Immnnity  from     Taxation,  3,  Pon/er  to  fill  Vacancies,  964, 


3,  Pavier  to  fill  Vacancies,  9I 

4.  Poiver  of  Removal,  965. 
(.   Judicial  Control  of,  965. 


ff.  /limitation  of  the  Right  of  S-  7^ 

Acquisition  by  Corporations,      V.  Judiewl  Power  of,  961. 

959.  I.  Power  Defined,  965. 

*.  Right  of  Suffrage,  gi^  3.  AffointmenI   and  Removal  of 
i.  Delegation  of  Powers,  960.  Territorial  fudges,  966. 

j.  Legislative    Sessions!    Rec-  ^  Kinds  of  Courts,  gffj. 

ords  of,  960.  4.  Jurisdiction,  967. 
*.  Attaches  of:    Comfensation,  a.  Snfreme,!^. 

961.  *.  District,  967, 

I.  S fecial  Sessions,  ifol.  c.  Inferior,  d^. 

3.  Prefer  Subjects  of,  961.  5.  Practice,  968. 

a.  Scofe  of  Power,  1^1.  6.  Affellate   Power  of  Federal 

b.  Police  Power,  961.  Supreme  Court  Over,  969. 

I,  FOVBB  OF  COHGBXH  Otxr. — That  Congress  has  full  and  com- 
plete legislative  authority  over  the  people  of  the  territories,  and 
all  the  departments  of  the  territorial  governments,  is  no  longer 
open  to  discussion.  In  the  language  of  the  Supreme  Court  of 
the  United  States,  "  it  has  passed  beyond  the  stage  of  controversy 
into  final  judgment."'    This  power  of  Congress  results,  as  a  nec- 

1.     Burrlll's    Law,    DicL,    citing  3  ventorj  of  the  temporal  poisessions  of 

Kent's  Com.  185.  a  church. 

S.  Durrill's  Law  Diet.     In  eccleBias'  *   " 
tlcal  law,  a  detailed  statement  or  in. 


S.  Murphv  r.Ramse}',li4  U.S.  15,44. 
It  was  held  in  Boyd  v.  Thajer,   143 
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TERRITORIES. 

cssary  consequence,  from  the  right  of  the  United  Slates  to  acquire 
and  hold  additional  domain,'  and  may  be  exercised  either  by  the 
creation  of  a  local  government  with  delegated  authority  to  legis- 
late  for  the  territory,  or  by  the  passage  of  laws  directly  by  Con- 
gress, without  the  intervention  of  such  a  government.* 

The  theory  upon  which  Congress  has  proceeded  is,  that,  in  the 
exercise  of  its  undoubted  right  to  govern,  it  deems  it  unwise, 
and  inconsistent  with  local  self-government,  to  enact  municipal 
laws  for  the  territories,  and  has  therefore  erected  temporaiy  gov- 
ernments therein,  and  delegated  to  them  authority  to  enact  such 
laws  as  may  be  convenient  or  expedient.'  The  bodies  politic  thus 
created  are  not  sovereignties,  but  creatures  of  federal  power,  au< 
thorized  to  exist  for  their  own  convenience,  and  subordinate  to 
the  authority  of  the  federal  government.*  Their  relation  to  the 
federal  government  is  much  the  same  as  that  which  counties  bear 
to  their  respective  states,  and  Congress  may  legislate  for  them  as 
a  state  does  for  its  municipal  organizations.* 

U.  S.  135,  that  it  wai  withlD  the  power  gated  power  must  be  exercised  Id  Mrict 

of  Congresi  to  effect  a  collective  nat-  conformity   with  the  termg   in  whfcb 

uralization  on  the  admission  of  a  state  It  is  delegated.     Murrin  v.  Convene 

Into  the  Union,  and  that  this  waa  done  (Wyoming.  1870),  iChic.Leg.  N.  113. 

in  the  case  of  Nrhraaka.     In  this  case  \.  Territory  v.  Lee.  1  Mont.  1 39-136; 

the  decision  of  (he  lupreme  court  of  13  Am.  Law  Reg.  4S7;  6  Mining  Rep. 

Nebraska   in   State  -o.  Boyd,  31    Neb.  (Morrison)   34S;   Snow   t>.   U.    S^    18 

68a,  was  reversed.  Wail.  (U.  S.)  317;  Bliss  on  Sovereignty, 

1.  Scott  -r.  Sandford,  19  How.   (U.  ch.  11,  p.  167.     None  of  tlie  powers  of 

S.)  393;  Paschal's  Annotated  Const. of  sovereignty  exist  in   the   people  of  a 

the  U.  5.  (3d  ed.>,  p.  33S,  note  331  et  territory.     The    powers  conferred  on 

My.;  Nelson  v.  U.  S.,  30  Fed.  Rep.  115;  them  may  at  any  time  be  withdrawn 

Essays  and  Speeches  of  Jeremiah   S.  or  modified  by  the  federal  goreroment. 

Black,  p.  607.    The  territories  are  not  Murrin  v.  Converse  (Wyoming,  1870), 

organiied  under  the   federal  constitu-  1  Chic.  Leg.  N.   113;  Howe  r.  Galla- 

tlon,  and  derive  no  part  of  their  legis-  gber  (Wyoming,  1871),  3  Chic  Leg.  N. 

iatlveorjudicialpowerfrom  tliat  fund-  351 ;  U.  S.  ti.  Nelson,  39  Fed.  Rep.  305. 

amental  charter,   but  are   solely   and  If,  technically  speaking,  there  is  no 

exclusively  the  creatures  of  Congress,  sovereignty    in     a    territory    of    the 

Benner  ii.  Porter,  g  How.  (U.S.)  342.  Ifniud  Slates,  but  that  of  the  Unitrd 

S.  The  Panama,  Deady  (U.  S.)  31;  I  Slates   Itself,   then   crimes  committed 

Oregon  433.     See  the  government  of  therein  are,  correctly  speaking,  com- 

the  territories  considered  in   the  fol-  mitted   againcl    the   government   and 

lowing    authorities:     Cooley's     Prin.  dignity  of  the  United  Stales;   hence. 

Const.    Law,    p.    166;    Story    on   the  indictments  tor  the  same  should  be  in 

Const.  (4th  ed.  by  Cooiey),  44  1313-  the  nameof  the  I/iiiVik/ 5/a/«j,aDd  tbe 

1330;    Paschal's   Annotated  Const,  of  attorney  for  the  United  Stalts  would 

the  U.  S.  {3d  ed.),  p.  454,  note,  473 ;  1  be  the  proper  officer  to  prosecute  them. 

Cooler's  Bl.  Com,   (3d  ed.),  pp.  473-  But  the  practice  la  otherwise  in  all  the 

476;  Walker's    Am.  Law  (9th  ed.),  p.  organized  territories,  and  for  crime* 

-     I  Kent's  Com.  (nth  ed.),  p.  384;  committed   therein   against  the  terri- 

■  175,  184.  note; 
Clinton   V.  ungieorecni,  13   WalL  [U.  ,  ^ 

S.)  441 ;  Deltz  v.  Central  City,  i  Colo,  ney  an  dttie  territorial  attorn  ey-^neral, 
3x6;  Bryce,  The  Am.  Commonwealth,  as  crimes  committed  against  the  ter- 
vol,  I,  ch.  47,  pp.  553-560.  ritorial   laws.      See  this  query  raised 

8.  Clinton   v.  Englebrecht,  13  Wall,    ■•-■-"      

(U.  S.)   434;  Hombuckle   v.  Toombs, 
18  Wall.  (U.  S.}  648,  655.    Such  dele- 
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Uwt  «t  OoBgnM  TERRITORIES.  AppliMbU  tA 

n.  Laws  qf  Cokbbxh  Appucablx  to. — When  the  organic  act  of  a 
territory  provides  that  "  the  constitution  and  all  laws  of  the  United 
StaUs  which  are  not  locally  inapplicable,  shall  have  the  same  force 
and  effect  "  '  within  the  territories  as  elsewhere  within  the  United 
Slates,  the  duty  is  devolved  upon  the  courts,  when  the  question 
arises,  to  determine  what  laws  are  applicable  and  what  are  not.' 

In  determining  this  question,  courts  are  not  bound  by  any  con- 
struction which  the  administrative  department  of  the  govern- 
ment, in  the  discharge  of  its  duties,  may  have  given  to  such  pro- 
vision.' Whenever  Congress  shall  determine  to  enact  municipal 
laws  for  the  government  of  the  territories,  the  intention  that  such 
laws  shall  operate  therein,  will  be  clearly  expressed.* 

Where  the  term  "  state  "  is  used  in  an  act  of  Congress,  rather 
as  a  geographical  expression  than  a  political  one,  it  is  held  that  a 
territory,  being  not  only  a  distinct  political  society,  but  also  a  de- 
fined and  recognized  division  of  the  Republic,  is  within  the  mean- 
ing and  intent  of  the  act.' 

A  law  of  Congress,  when  applicable  to  the  territories,  has  as 
full  force  and  effect  therein  as  if  enacted  by  the  territorial  legis- 
lature; and  it  is  beyond  the  power  of  the  territorial  legislature  to 
annul  or  in  any  manner  change,  alter,  repeal,  or  otherwise  modify, 

I  U.  S.  133 ;  U.  S.  V.  Church  of  Slales  courts  are,  in  truth  and  to  fact, 

Ihriat,  3  [_•■--■■  -■     ■■  ■      ' 

baniels  (Utah,  1 

1.  U.  S.  Rev.  i.       ,  .      ,  ,  ,     „, 

2.  The  following  federal  laws  have  held  that  cl.  17,  $  8,  art.  i,  of  the 
been  held  " not  locally  inapplicable:"  constitution  of  the  United  Slatet-.'pTO- 
The  provisions  of  the  National  Bank-  riding  that  Congress  shall  exercise  ez- 
fng  Act,  Silver  Bow  Co.  v.  Davis,  6  elusive  legislation  over  ill  places  put- 
Mont-  3111  the  admiraltj  and  maritime  chased  bj  consent  of  the  legislature  of 
laws  of  the  Uniitd  States,  Phelps  v.  the  state  in  which  the  same  shall  be, 
Panama,  i  Wash,  Ter.  529;  and  the  ex-  tor  the  erection  of  forts,  magazines, 
tradition  laws  of  the  United  States.,  arsenals,  dock-yards,  and  other  needful 
Speer  on  Extradition,  p.  301.  See  also  buildlnga,  is  inapplicable  to  the  ten-i- 
Ktngen  i>.  Kellej,  3  Wyoming  566;  38  tories.  Reynolds  v.  People,  I  Colo. 
Pac.  Rep.  36,  179,     See  a  Story  on  the  Const.  (4th 

The  following  ians  have  been  held  ed.  by  Cooler),  f  1124. 
"locally    inapplicable:"     The   act   of        It  was  said  in  McKennon  r.  Wfnn 

Congreii   defining  the  jurisdiction  of  {Okl.  1893),  33  Pac,  Rep.  ^Sj,  that  the 

United  States  courts  In  cases  of  con-  common  Taw  obtained  In  Oklahoma  at 

tempts.  Territory  v.  Murray,  7   Mont,  the  time  of  its  first  settlement  and  until 

3JI ;   the  act  of  Congress  relating  to  the  adoption  of  the  organic  act. 
drawing  jurors  In  courts  of  the  United        S.  I^wnedale    v.   Portland,    Deady 

Slates,\S.  S.  V.  Beebe,  2  Dakota  39S;  (U.  S.)  11. 

Uie  act  of  Congress  providing  for  im-        4.  FVanklin  v.  U.  S.,  i  Colo.  35,  41. 
paneling  grand  juries  in  {/niVnf  S/a/ej         B.  The   Panama,   Deady  (U.S.)  33; 

courts,  and  prescribing  the  number  of  In    re   Bryant,   Deady    [U.    "^  '    


Jesus  Christ,  3  Utah  361 ;  Territory  v.    "  locally  inapplicable  "  to  the  courts  of 
< .,.,...    _„o_,    __  «__  T,..   _,_      _  -,r».  MorE--    -■"-       "■ " 


whfch  they  shall  consist,  Reynolds  v.  Watson  v.  Brooks,8  Sa^.  (U.  S.)  316, 
U.  S.,98  U.S.  IS3;  the  act  of  Congress  311;  13  Fed.  Rep,  540;  The  Ullock,  9 
providing  that  in   the   United  States     Sawy.  (U.S.)  641;  19  Fed.   Rep.  107. 


o  witness  shall  be  excluded  in  But  see  contra.  Smith  v.  V.  S.,  i  Wash, 

any  civil  action  because  he  is  a  party  Ter.  a6S. 

to,  or   interested   in,   the   Issue   tried,         A  territory  Is  not  a  state  in  the  sense 

Good  V.  Martin,  95  U.  S.  98.  that  its  citizens  mav  sue  In  the  federal 

In  short,  all  acts  of  Congress  reg-  courts.     Darst  v.  Peoria,  13  Fed.  Rep. 

ulating  the  proceedings  in  the  United  561,  and  cases  cited  p.  564. 
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leglilAtlTa  P«nMr  of.  TERRITORIES.  P<nr«  ItaUd. 

a  law  of  Congress.  Such  a  law  is  supreme  and  becomes  part  of 
th«  organic  law  of  the  territory,* 

m.  LEaiBL&TlTB  Fdwkb  OF — 1.  Povw  Stated. — The  legislative 
power  in  each  territory  is  vested  in  a  governor  and  legislative 
assembly,^  and  "  extends  to  all  rightful  subjects  of  legislation  not 
inconsistent  with  the  constitution  and  laws  of  the  United  States."* 
What  are  "  rightful  subjects  of  legislation,"  must  be  determined 
by  an  examination  of  the  subjects  upon  which  legislatures  are  in 
the  practice  of  acting,  with  the  consent  and  approval  of  the  peo- 
ple they  represent.* 

The  organic  act  under  which  a  territory  is  or^nized,  takes,  as 
to  the  territory,  the  place  taken  by  a  constitution,  as  the  funda- 
mental law  of  a  state,  and  an  act  of  the  territorial  legislative  assem- 
bly derives  its  legal  force  and  validity  from  such  oi^anic  act,'  All 
territorial  enactments,  inconsistent  with  the  constitution  of  the 
United  States,  the  organic  act,  or  laws  of  Congress,  are  null  and 
void,* 

The  express  approval  by  Congress  of  every  I^slative  act  is 
not  necessary  to  its  legality,  for,  until  disapproved  or  annulled,  it 
is  presumed  to  be  acquiesced  in  by  Congress,  and  therefore  is 
operative.'  "Action  by  Congress  in  annulling  territorial  statutes 
Is  rare.  ,  .  .  The  usual  way  of  declaring  a  territorial  statute 
which  is  inconsistent  with  the  higher  law  of  Congress,  inoperative, 
is  through  the  courts,  just  as  in  the  states,  similar  enactments 
would  be  adjudged  to  be  unconstitutional."  ^ 

1.  Hill  1).  Territory,  a  Wash.  Ter. 
ISO;  Ducheoeau  t.  House  (Utah,  i886), 
10  Pac,  Rep.  839. 

S.  U.  S.  Rev.  S»t,  S  1846.  The  gov- 
ernor 1%  a  component  branch  at  the 
legislative   department,  to  the   extent 

that  he  Is  empowered   to  approve  or  charter  to  the  city  of  Seattle,  this  not 

veto  measures.   U.  S.  Rev.  StaL,  4  1841.  beins;  b  private  charter  nor  an  especial 

In  estimating  the  time  allowed  tne  prlvlleKe  wltbln  the  inhibition  of  the 
governor  to  approve  or  veto  a  bill,  the  Umled  States  Revised  Statutes,  tec- 
day  on  which  it  is  presented  to  him  tion  1889. 

for  consideration  should  be  excluded  e.  National   Bank   v.   Yankton  Co., 

and  the  last  day  Included.    9  Opinions  loi    U.   S.   133;    Ferris  v.   Hlgley,  20 

Atty.'s  Gen'I  (leremiah  S.   Black),  p.  Wall.     (U.     S.)    38a;      In   re     Attj. 

131 ;  Beaudean  11.  Cape  Girardeau,  71  Gen'I,   3   N.    Mei.    58;  Tieadway  e. 

Mo.   393;    Price   v.   Whitman,  8  Cal.  Schnauber,  i  DakoU  Z^. 

413;  Iron  Mountain  Co.  v.  Haight,  39  «.  Ferris  v.  Hlgley.  10  Wall.  (U.  S.) 

Cal- 540.  380;    Godbe   v.    Salt    Lake    City,    i 

S.  U.  S.  Rev,  Stat.,  4  1851.  Utah  75. 

4.  Maynard  v.  Hill,  lit   U.   S.   104,  T.  Miners'   Bank   v.   Iowa,   13  How. 

af'ff   1    Wash.    336;    The    Panama,  fU.  S.)  8;  Atlantic,  etc.,  R.  Co.  v, 

Deady  {U.  S.)3i;  i  Oregon  418.  Lesueur   (Arizona,   1S8S),  37   Am.   & 

The  question  in    Maynard   r.   Hill,  Eng.  R.  Caa.  368;  Territory  v.  Doty, 

125  U.  S.  J04 ;  J  Wash.  326,  was  as  to  1  Pinn.  (Wis.)  396;  Sperling  v.  Callee, 

the  legality  of  a  territorial  legislative  7  Mont.  516. 

divorce,   and   it   was   upheld    on    the  S.  In  re  Atty.  Gen'I,  2  M.  Mez.  58; 

ground  that  it  was  a  "rightful  subject  People  i^.  Clayton,  4  Utah  32t;WilliaD» 

of   legislation."   though  see  the  same  v.    Clayton    (Utah,     18S9),     2t     Pac, 

question  decided  coulra,  in  JTe  Higbee,  Rep.   398.     But  in  passing    upon   the 

4  Utah  19.  Congress,  however,  has  put  validity  of  laws,  the  courts  cannot  re- 
966 
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S.  Bestraints  TTpon-^Usually,  all  restrictions  upon  the  powers 
of  territorial  legislation,  are  found  in  the  organic  laws  creating  the 
territory,  or  in  acts  of  Congress  supplemental  thereto,^  While  it 
is  true  that  the  constitution  of  the  United  States  operates  on  the 
federal  government  alone,  and  not  upon  the  states,*  yet,  as  the 
territorial  governments  are  agencies  of  the  federal  government, 
the  constitution  and  bill  of  rights  thereto  apply  to  them.  Con- 
gress, therefore,  has  rightfully  prescribed  the  limitation  upon  ter- 
ritorial legislation  in  enacting  that  it  must  not  be  "inconsistent 
with  the  constitution  "  and  laws  of  the  United  States.* 

a.  Due  Process  of  Law. — A  territorial  legislature  cannot 
deprive  any  person  of  life,  liberty,  or  property,  without  due  pro- 
cess of  law.* 

b.  Trial  by  Jury. — The  right  of  trial  by  jury  cannot  be  denied 
any  person  or  corporation  by  a  territorial  legislature  "  in  cases 
cognizable  by  the  common  law,"  •  or  in  "  suits  at  common  law," 
where  the  amount  involved  exceeds  twenty  dollars.* 

c.  Criminal  Prosecutions. — A  territorial  legislature  cannot 
provide  for  the  prosecution  of  "capital  or  otherwise  infamous 

"^  by  information.*     Neither  can  it  confer  upon  justices  of 


view  the  actiun  of  the  legislature  with  But  a  statute  providing  that  "  when 

respect  to  Its  orgHnizHtion,  or  pass  upon  a    person    shall    be    arresled  for  any 

the   election    and   qualification    of   its  criminal  offense,  his   real  estate   and 

members.     Chavez   v.  Luna  (N.  Mez.  mining  claims  shall  be  liable  for  the 

1889),   11    Pac.    Rep,   344;     Lyons   v.  payment   of   any   judgment  imposing 

Woods      (N.     Mex.     18S9),     21    Pac.  any   fine  or  costs  upon  such  perEon 

Rep.  346.  and  that "  such  judgment  shall  be  a  lien 

Congress  has  neither  the   time   nor  upon  such  real  estate  or  mining  claim 

inclination   to  study  the  different  terri-  from  the  time  of  such  arrest,"  is  held 

torial  enactments  to  ascertain  their  le-  not   unconstitutional    as   incumbering 

gality,  and  as  there  are  territorial  courts  the   property  without  due  process   of 

open  and  free  to   pronounce  upon  ,the  law.     Silver  Bow  Co.  v.  Strumbaugh, 

legality   of   questionable    laws,   it   has  9  Mont.  8[. 

rarely  exercised  its  power  of  annulling  D.  Thus,  where  a  statute  of  Idaho 
territorial  statutes.  See  Miners'  Bank  Territory  provided  that  actions  to  try 
v.  Iowa,  12  How.  CU.  S.)  8,  See  re-  title  to  office  should  be  heard  and  de- 
marks  of  Mr.  Justice  Miller  on  this  termined  by  a  judge  at  chambers  with- 
point  in  Clayton  -u.  People,  13J  U.  out  a  jury,  it  was  held  void.  Peoples. 
S.  63^.  Havird,  2  Idaho  498. 

1.  As  in  U.  S.  Act  July  30th,  1886,  6.  Dacres  v.  Oregon  R,  etc.,  Co.,  i 

forbidding  territorial  legislatures  from  Wash.  525;  Thomas  -v.  Milton,  3  Wash, 

passing  certain  local  or  special  laws.  365;  Graves  v.  Northern  Pac.  R.  Co.,5 

1.  Spies  i>.  Illinois,  113  U.  S.  131,  and  Mont.  556 ;  51   Am.  Rep.  81.     But  an 

cases  cited  p.  166.  attachment  proceeding  is  in  no  sense 

S.  U,  S.  Rev.  SUt.,  ^  1851.  a  "  suit  at  common  Uw,"   and  a  jury 

4.  As  providing  for   the  seizure  and  trial  cannot  be  demanded  as  matter  of 

sale  of  propertv  without  notice  to  the  right.     Wearne   v.  France,  3   Wyom- 

owoer  thereof^  see  Chauvin   v.  Vail-  Ing  173. 

ton,  8  Mont.  4i;i ;  on  imposing  a  liabll-  7.  See  the  term  "  infamous   crime  " 

ity  upon  all  railroad  corporations  caus-  defined   in   Ex  f.   Wilson,   114   U.  S. 

ing  (ne  death  of  any  live  stock.  Jensen  413;  and   Mackin  v.   U.  S.,  117  IJ.  S. 

V,    Union   Pac.  R.  Co.,  6   Uuh   1^3;  348,   That  a  territorial  legislature  may 

Cateril  V.  Union  Pac.  R.  Co.,  2   Idaho  remit  a   sentence  In  a  criminal  case, 

540.     See  also   Bielenbers  f  ■  Montana  see  People  v.  Stewart,  i  Idaho  546. 

Union  R.  Co.,  8  Mont.  271 ;  Graves  v.  B.  Territory  v.  Blomberg  (Arizona, 

Northern  Pac.  R.  Co.,  5  Mont.  556;  51  1886),  11   Pac.  Rep,  671. 

Am.  Rep.  81.  Selling  hy  sample  wUhotit  a  license, 
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the  peace  jurisdiction  to  try  and  punish  such  offenses.^  In  the 
trial  of  all  "  capital  crimes,"  a  jury  of  twelve  men  is  not  a  privi- 
lege which  can  be  waived,  but  a  right  which  must  be  demanded, 
and  a  judgment  pronounced  upon  any  verdict  rendered  by  a 
jury  of  less  than  twelve  men  is  a  nullity.* 

d.  The  Public  Domain. — Territorial  legislatures  are  inhibited 
from  passing  any  law  "  interfering  with  the  primary  disposal  of 
the  soil."'  The  government  has  a  perfect  title  to  the  public  land 
and  an  absolute  and  unqualified  right  of  disposal ;  and  a  territory 
cannot  in  any  manner  modify  or  affect  the  right  which  the  gov- 
ernment has  to  the  primary  disposal  of  the  public  domain.* 

e.  Taxation  of  Federal  Property. — The  acts  of  Congress 
prohibit  the  territories  from  "  imposing  any  tax  upon  the  prop- 
erty of  the  United  States."^  The  reason  for  such  a  prohibition  is 
apparent ;  if  a  territory  possessed  this  authority,  it  could  cripple 
and  wholly  defeat  the  operations  of  the  federal  government.' 

/.  Immunity  from  Taxation. — Again,  "the  lands  or  prop- 
erty of  non-residents  shall  not  be  taxed  higher  than  the  lands  or 
property  of  residents,"'  This  is  an  application  of  the  constitu- 
tional guaranty  that  "  the  citizens  of  each  state  shall  be  entitled 
to  all  privileges  and  immunities  of  citizens  in  the  several  states,"' 
and  is  the  source  of  the  doctrine  announced  by  the  federal  Su- 
preme Court,  viz. :  that  a  state  cannot  impose  higher  burdens  by 

is  not  an  "  infnmous  crime,"  and  need  But  it  is   held  in  Aritona,  that  the 
territorial  legislature  mi 
right     of  eminent  dom 

1. 'People  r.  Spons'let,  1  Dalcota  389.  Goodwin     (Arizona,     1391),   36    'Pac 

a.  Territory   v.  Ah   Wah,  *   Mont.  Rep.  376. 

149;  47  Am.  Rep,  341;  4Am.  Cr.  Rep.  0.  U.  S.  Rev.  Stat,  ^  iS^i. 

574.       See     further,    article     entitled  •.  Cooley'a  Const.  Lim.  (5th  ed.)  J95; 

*  Waiver  of  Constitutional   Rights  in  Cooley  on  Taxation  (jded.J.p.Si.  pl.3. 

Criminal  Casea,"  6  Crim.  Law  Maga-  «/je^.;  Tiedeman'sLim. Police  Power, 

line,  181,  183  ei  seq.,  and  "Waiver  of  p.  636;  Van   Brocklin   v.   Tenoesiee, 

Full  Turyin  Criminal  Cases,"  11  Crim.  117  U.  S.  151. 

Law  Magazine  tz.  A  post  trader  on  an  Indian  reserva- 

S.  U.  S.  Rev.  Stat.,  $  1851.  tion  is  an  agent  of  the  federal   gov- 

4.  Cooley's  Const.  Litn.  (5th  ed.)  650;  ernment,  and  a  territorial  legislature 

Lewis    on     Eminent   Domain,    f  337;  cannot  tax   hia  stock   In  trade!     Fte- 

Territorv  v.  Lee,  a  Mont.  130;  13  Am.  mont  Countj  v.  Moore,  3   Wjoming 

L.Reg.487;6MorrrBon'»Min.Rep.a48.  joo;    Moore    *.    Sweetwater     Co.,  J 

For  thU  reason  the  Statute  of  Limiu-  Wyoming  8. 

tions  cannot  run  against  a  mining  claim  But  it  is  held  by  the  supreme  court 

until  a  patent  thereto  has  been  issued,  of  Arizona,  that  the  taxation  by  a  tcr- 

King  V.  Thomas,  6  Mont.  409.     Mining  ritory  of  the  franchise  of  a  corporation, 

regulations  do   not  interfere  "with  the  incorporated  by  act  of  Congress,  is  not 

primary  disposal  of  the  soil."     O'Don-  u  a  constitutional  as  the  taxation  of  a 

nell  V.  Glenn,  8  Mont.  248.  See  Gibson  federal  agency,  nor  in  conflict  with  the 

T'.  Chouteau,  13    Wall.  (U.S.]9Z,9a;  constitutional  grant  to  Congress  of  the 

Vansickle     v.    Haines,    7    Nev.    178;  power  to   regulate   commerce   among 

Union  Mill,  etc.,  Co.  v.  Ferris,  3  Sawy.  the   several   states.    Atlantic,  etc.,  R. 

(U.   S.)    176;     Spauldlng    on    Public  Co.  i>.  Leaueur  (Arizona,  18S8J, 37  Am. 

Lands,  ch.   i,  pp.    1-8.     Public   lands,  &  Erg.  R.  Gas.  168. 

the  property  of  the  United  Stales,  are  7.  U.  S.  Rev.  Stat.,  $  1851. 

not  taxable  by  the  territory,     i   Desty  B.  See  the  Constitution  of  the  C^uVcrf 

on  Taxation,  p.  35.  Stales,  art.  4,  ^  2,  cl.  I. 
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way  of  taxation  upon  the  business  or  property  of  citizens  of 
otlier  states,  than  are  imposed  upon  the  corresponding  business 
or  property  of  its  own  citizens.* 

g.  Limitation  of  the  Right  of  Acquisition  by  Corpora- 
TIONS.^The  right  of  corporations  or  associations  for  religious 
and  charitable  purposes,  to  hold  real  estate  in  any  territory,  is 
Umited  by  the  act  of  Congress  to  fifty  thousand  dollars,'  and  all 
property  acquired  in  excess  is  to  be  forfeited  to  the  United  States 
under  proceedings  authorized  to  be  instituted  for  that  purpose.' 

k.  Right  of  Suffrage. — The  right  of  suffrage  in  the  territo- 
ries is  conferred  by  Congress  on  all  citizens  of  the  United  States,* 
and  those  who  have  declared  their  intention  to  become  such.' 
But  the  legislative  assembly  may  regulate  the  exercise  of  the 
right,  subject  to  the  restrictions  and  limitations  imposed  by  the 
constitution  of  the  United  States,  the  laws  of  Congress,  and 
the  or|;anic  act.  The  political  rights  of  the  inhabitants  of  the 
territories  are  their  franchises  which  they  hold  as  privileges,  in 
the  legislative  discretion  of  Congress,*  Congress  may,  there- 
fore, take  from  them  any  right  of  suffrage  it  may  previously 
have  conferred,  or  at  any  time  modify  or  abridge  it,  as  it  may 
deem  expedient,  as  in  the  act  of  March  2zd,  1882,  Congress, 
in  the  exercise  of  its  power,  enacted  what  is  commonly  known 
as  the  "  Edmunds  Act,"  the  eighth  section  of  which  is  alike 
applicable  to  all  the  territories,  disfranchising  bigamists  and 
polygamists.'  In  1885,  the  legislative  assembly  of  Idaho  Terri- 
tory enacted  what  is  known  in  that  territory  as  the  "  Test-oath  " 
statute,  imposing  disqualifications  additional  to  those  prescribed 
by  Congress.  The  supreme  court  of  that  territory  held,  and  the 
federal  Supreme  Court  affirmed,  the  territorial  statute  to  be 
valid." 

Again,  before  Congress  regulated  the  right  of  suffrage  in 
the  territories,  there  existed  a  concurrent  power  of  Congress  and 
the  territorial  legislature  upon  that  subject.  This  concurrent 
power  is  similar  in  its  nature  to  the  concurrent  powers  of  Con- 

I,  Cooley'i  Conit.  Litn.  (^th  ed.),  p.  naturalized  m  ■  cittzen.      /*  re  Kana- 

601 ;  Cooler  on  Taxation  (3(ied.).p.99.  ka  N[an,6  Utah  359. 

1.  U.  S.  Rev.  Stat.,  J  1890-  *'  The  above  clauK   a!  the  text  ii 

>.  U.  S.  Act  March  3,  1S87;  U.  S.  i'.  taken  from  the  opinion  of  the  court  in 

Church  of  JeiuB  Christ,  ^  Utah  361.  Murphj  v.   Ramsey,  114  U.  S.  45,  the 

4.  U.  S.  Rev.  Stat.,  4  iftSo.  Theques-  court  saying  that    the    doctrine   was 

lion    of    who    are    "citizens    of    the  fully  and  forcibly  declared  in  National 

United  5/n/eJ "  capable  of  exercising  Bank  v.  Yankton   Countv,  101   U.   S. 

the  right  of  suffrage  in  the  territories  129,  and  citing  also  American  Ins.  Co. 

has  betn  judicially  declared  to  be  only  v.  Canter,  i  PeL  {U,  S.)  su  ;  U.   S.  v. 

male  inhabitants.     Bloomer  f.  Todd.  3  Gratiot,  14  Pet.  (U.  S.)  536;  Cross  v. 

Wash.  599.     See  Spencer  v.  Board  of  "       "  ^  .     .       ^ 

Regietratlon,  i  McArthur  (D.  C.)  :69i 
29  Am.  Rep.  582,  note  on  p.  586, 

E.  The  law  limits  naturafization  to 

persons  of  the  white  or  African  race;  ward  v.  Bolton,  i  Idaho  417 ;  Wooley 

therefore,   a  native  inhabitant  of   the  v.  Watkins,  2  Idaho  55,<;:  Davis  i\  Bea- 

Ha-aaiian  Islands i%ixic*.y».h\eol\}e\ng  son,  133  U.  S.  333.     See  note  by  the 
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gress  and  the  states  upon  many  subjects,  and  when  Congress 
exercised  a  power  in  which  for  years  it  had  concurrent  jurisdic- 
tion, the  concurrent  power  in  the  inferior  legislature  over  that 
subject  ceased.* 

i.  Delegation  of  Powers. — It  is  an  elementary  principle  of 
constitutional  law  that  the  powers  confided  to  one  department  of 
the  government  cannot  be  exercised  by  another*  When  the 
organic  law  of  a  territory  provides  that  the  governor,  "  by  and 
with  the  advice  and  consent  of  the  legislative  council,"'  shall 
appoint  territorial  officers,  that  authority  cannot  be  delegated  by 
the  legislature  to  another  body,  and  the  governor  cannot  be  di- 
vested of  his  prerogative.*  If  the  legislature  could  take  from 
him  this  power,  and  provide  for  the  selection  of  such  officers 
by  any  other  mode,  it  could  take  from  him  every  prerogative  he 
possessed.  Congress  having  pointed  out  the  manner  of  filling  the 
territorial  offices,  the  legislature  has  no  power  to  provide  another 
and  different  mode.* 

The  legislative  assembly  of  each  territory  may,  however,  under 
the  acts  of  Congress,  regulate  the  manner  of  filling  "  all  township, 
district,  and  county  offices."*  These  offices  are  entirely  the  ob- 
jects of  legislative  creation,  and  a  legislative  assembly  may  at  any 
time  abolish  such  an  office,  or  it  may  increase  or  diminish  the 
duties  and  compensation  of  the  occupants  of  such  offices,  or  it 
may  declare  any  such  office  vacant.  The  exercise  of  any  of  these 
powers  by  a  legislature,  is  not  in  violation  of  the  constitutional 
prohibition  impairing  the  obligation  of  contracts,  nor  within  the 
meaning  of  the  fifth  amendment,  providing  that  no  one  shall  be 
"deprived  of     .     .     .     property  without  due  process  of  law."' 

j.  Legislative  Sessions:  Records  of. — The  sessions  of  the 
several  legislative  assemblies  of  the  territorities  are  limited  by  act 
of  Congress  to  sixty  days.*     After  the  expiration  of  this  limita- 

author  of  thie  article  in  30  Cent.  L.  limited  or  restricted  b^the  legislature, 

J.  365.  '■  g-i  tlie  pardoning  power.     16  Opin- 

I.  Houston  %'.  Moore,  5  Wheat,  (U.  ions  Atty.'e  Gen'l  (Devens),  p.  17.  See 

S.)    24;   concurring  opinion    of    Mr.  Winters -c.  Hughes,  3  Utah  449;  Terri- 

Juatice  Story,  p.  68.     See  obserratione  tory  ti.  Scott,  3  Dakola  357. 

of  Chancellor  Kent  in   I  Kent's  Com.  G.  People:'.  Clajton,  4  Utah   449; 

389,391;   Mr.   Justice  Story  in  Prlgg  People  ;>.  Jack.  4  Utah  438;  Duncan  v. 

V.  Pennsjlyania,  16  Pet.  (U.  S.)  618;  McAllister,  i  Utah  81. 

Chief  Justice  Taney  in  Holmes  v.  Jen-  «.  U,  S.  Rev.  Stat.,  ^  1857;  Terrl- 

nlson,  14  Pet.  (U.  S.)  578.  tory  v.  Clayton  (Utah,  1888),   18  Pac. 

9.  It  is  not  a  delegation  of  legUla-  Rep,  631. 

tive  power  to  provide  for  the  selection  T.  People  v.  Van    Gaskin,  5   Moot 

of  a  county  seat,  by  vote  of  the  people  365. 

ol  the  county.     Territory  v.   Mohave  Upon  the  property  in,  abolition  of, 

Co.  (Arizona,  1887},  12  Pac  Rep.  730.  and  diminishing  the  salaries  attached 

>.   U.  S.  Rev.  Sut„  4  1857.  to,  oRices,  see  the  authorities  collected 

4.  Taylorr.  Stevenson  (Idaho,  1886),  in  Bailey's  Conflict  of  Judicial  Ded- 

9  Pac.  Rep.  644;  Territory  w.  Rodgers,  aiona.pp.  189-192. 

I    Mont.    25S;    Murrin    v.    Converse  8.  U.  S.  Act  Dec.  23,  1S80.     That  is, 

(Wyoming,  1S70),  2  Chic.  Leg.  N.  113.  sixty   legislative   da^s — working  dajs. 

Nor  can  any  authority  conferred  upon  exclusive   of   Sundays,   holidays,    and 

the    governor   by  the  organic  act  be  days  of  intermediate  adjournment,  and 
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tion,  a  legislature  has  no  power  to  pass  a  bill,  or  the  governor  to 
approve  one.  The  records  kept  by  the  legislative  assembly  are 
authorized  by  act  of  Congress  to  be  deposited  in  the  territorial 
secretary's  office.^  They  are  the  highest  evidence  of  the  due 
passage  and  approval  of  all  legislative  enactments,'  and  parol 
evidence  is  inadmissible  to  vary  or  contradict  them.^ 

*.  Attaches  of  :  Compensation.— The  number  of  officers 
and  attaches  of  a  territorial  legislative  assembly  is  determined  by 
the  laws  of  the  United  States,  and  the  appropriation  for  their  pay- 
ment is  defrayed  by  Congress.  A  territorial  legislature  cannot 
"  in  any  instance,  or  under  any  pretext,  -exceed  the  amount  ap- 
propriated by  Congress  for  its  annual  expenses."* 

/.  Special  Sessions. — An  extraordinary  or  special  session  of  a 
territorial  legislature  cannot  be  convened  "  until  the  reasons  for 
the  same  have  been  presented  to  the  president  of  the  United 
States,  and  his  approval  thereof  has  been  duly  given."  * 

3.  pTopw  Subjects  of— /i.  Scope  of  Power. — A  territorial  legis- 
lature, in  pursuance  of  its  authority  given  by  Congress  to  legislate 
upon  all  "  rightful  subjects  of  legislation,"  has  the  undoubted 
right,  as  occasions  arise,  to  create  new  offenses,*  new  subjects  for 

not  ifitj  conaecutive  <1*ts.    Cheynej  position  of  new  duties.    Lee  v.  Uinta 

■V,    Smith     (Arizona,   1890),    33    Pac,  County,  3  Wyoming  51. 

Rep,6So.  8.  U.  S.  Act   June   as,  1874.     Prior 

1.  U.  S.  Rev.  Stat.,  4  i8u.  to  the  passage  of  this  act,  the  power  ol 

9.  The    secretary    of    ute   territory  calling  the  legislature  togetherineitra 

-cannot    change,  modifr,   or    expunge  session  was  given  to  the  governors  of 

from    the    records  which  be    has  re-  Waiiin^tcH,  Idaho,  aai  Slonlana.   As 

-ceived   from   the  proper  source,  an^-  totheother  territorieB,special  sessions 

tiling  therein  contained.     Neither  has  of  their  legislatures  could  not  be  held, 

be  the  right  to  assume  judicial  func-  unless  authorized  by  act  of  Congress. 

tions,  and  decide   upon  evidence  what  13   Opinions  Atty.  Gen'l  (Aberman), 

should   constitute  the  proceedings  of  p.  408. 

the  legislature.    Clough   v.   Curtis,  3  In  Treadwayii.  Schnauber,  i  Dakota 

Idaho  488;  M  Pac.  Rep.  8;  0/^^134  347,  it  was  held   that  Congress  could 

U.  S.  36).  not  validate  an  act  of   the  territorial 

8.  Territoryu.  Clayton  (Utah,  1888J,  legislature,  authorizing  municipal  aid 
18  Pac.  Rep.  639;  State  v.  Smith,  44  to  railroads,  passed  at  an  extra  session 
Ohio  SL  348;  Atty.  Gen'l  v.  Rice,  64  held  without  authority  of  law. 
Mich.  385;  16  Am.  L.  Reg,  J99.  and  ff.  Bray  n.  U.  S.,  1  N.  Mei.  i;  Gar- 
note  p.  304;  Clough  V.  Curtis,!  Idaho  cia  v.  Territory,  1  N.  Mei.  415,  417. 
488;  Burkhart  c.  Reed,  3  Idaho  470;  The  conEtitutional  prohibition  that 
■aff'd  134  U.  S.  361.  See  13  Cent.  L.  cruet  and  unusual  punishments  shall 
J,  181.  not  be  inflicted,  is  applicable  to  terri- 

«.  U.  S.  Rev.  Stat,  }   1888;   Steven-  torial  legislatures,  in  defining  offenses 

«on  V.  Moody,  J  Idaho  139;  Osborn  v.  and  prescribing  punishments  therefor. 

Clark,  !  Arizona  397;  Howe  v.  Galla-  Cooley  Prin.  Const  Law  36;  3  Story 

gher  (Wyoming,  1871),  3  Chic.   Leg.  on  the  Const  (4th   ed.  by  Cooley),  f$ 

N.  aji.  1903-1904.     See  Garcia  11.  Territory,  1 

Salaried   public   officers   are  within  N.  Mei.  415,  where  it  was  held  by  the 

the  control  of  a  territorial  legislature,  supreme   court   of   Ne-ai  Mexico  that 

In  the  absence  of  anything  to  the  con-  whipping  was  not  a  "  cruel  and  unu- 

trary  In  the  organic  act   or   a  law  of  aual  punishment"  within  the  meaning 

Congress ;   and   such   control  extends  of    the    eighth  amendment.     See,   to 

to  theabolitlon  of  theofiice,the  reduc-  this    point,   TIedeman's    Lim.   Police 

tlon  of  the  term  or  salary,  or  the  im-  Power,  pp.  23-14,  note  3. 
as  C.  of  L.— 61                        961 
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judicial  investigation,  and  even  ways  and  means  to  enforce  the 
authority  of  the  courts  and  officers.' 

b.  Police  Power, — In  virtue  of  the  same  authority,  a  terri- 
torial legislature  may  rightfully  regulate  the  general  police  power 
of  the  territory.* 

e.  Incorporation — (i)  Municipal. — A  territorial  legislature 
may,  by  general  incorporation  acts,  create  municipal  corporations 
and  confer  upon  them  the  usual  franchises.' 

(2)  Private,- — The  legislative  assemblies  of  the  several  territories 
are  forbidden  by  Congress  from  granting  private  charters  or  espe- 
cial privileges,*  but  they  may,  by  general  incorporation  laws,  per- 
mit persons  to  associate  together  as  bodies  corporate,  for  the  pur- 
pose of  engaging  in  mining,  manufacturing,  and  other  industrial 
pursuits ; '  and  also  for  conducting  the  business  of  insurance^ 
banks  of  discount  and  deposit,  though  not  of  issue,  trust  and 
guarantee  associations,  and  for  the  construction  and  operation  of 

1.  Wilkenion  v.  Uuh,  go  U.S.130;  Territory,  3  Wash.  482 ;  reguUtlon  of 
Beallp.  New  Mexico,  16  WalI.(U.  S.)  pilots  and  pilotage.  The  Panama,  Deadj 
535;  Ducheneau  I'.  House  (Utah,  1886),  (U.  S.)  31;  regulating  the  killing  of 
10  Pac.  Rep.  S42  ;  Spear  on  the  Fed-  game,  Hayes  v.  Territoty,  a  Wuh. 
eral  Judiciary,  p.  689.     Whenever  the    Ter.  186. 

public  convenience  or  necessity  re-  S.  Rogers  v.  Burlington,  3  W«1L 
quires  it,  a  territorialleglslature,  unless  (U.  S.)  662;  Wagner  v.  Harris,  t 
prohibited  bv  the  organic  act,  may  di-  Wyoming  lOT;  Deitzr.  Central  City,  t 
minish  or  enlarge  the  area  of  a  countr,  Colo.  333 ;  Elk  Point  v.  Vaugn,  i  Dak- 
Laramie  Co.  v.  Albany  Co.,  gz  U.  S.  ota  1 13 ;  People  v,  Butte,  4  Mont.  307 ; 
3<yj.  Regulating  the  allowance  of  costs,  4;  Am.  Rep.  346;  Dillon  od  Munici- 
or  the  refusal  thereof  in  judicial  pro-  pal  Corporations  (3d  ed.),  (  38,  p.  54; 
ceedings,  is  a  rightful  subject  of  legis-  State  v.  Young,  3  Kan.  445. 
lation.  St.  Paul  F.  &  M.  Ins.  Co.  v.  Taxes  levied  for  municipal  purpos«» 
Coleman,  6  Dakota  458.  See  further  upon  lands  or  their  occupants  located 
what  are  "rightful  subjects  of  legisla-  beyond  the  range  of  municipal  bene- 
tioii."£»^.  Larkins,  iOkl.53;  Downes     fits,  arc   void.      Territory  v.   DanieU 

_    «_...^_„   _  „. .__   .__  (Utah,  i88g),  31  Pac.  Rep.  i6r. 

4.  U.  S.  Rev.  StaL,  4  18S9.  An  act 
of  a  territorial  assembly,  exemptiiig 
the  property  of  railway  corporations 
from  taxation,  for  a  number  of  years, 
is  not  repugnant  to  the  act  of  Congtvss 
prohibiting  the  granting  of  "  especial 
territorial  legfslB'ture  had  The  power  to  privileges."  Santa  Fe  Co.  v.  New  Mex- 
exempt  from  taxation  the  property  of  ico,etc.,  R.Co.,  3N.Mez.  116.  Neither 
an  educational  institution,  and  to  bind  is  a  game  law,  forbidding  all  person* 
the  future  state  thereby.  The  court  from  hunting  at  certain  seasons  within 
based  this  decision  upon  First  Division,  specified  counties,  inconsistent  with  the 
etc.,  R.  Co.  V.  Parcher,  14  Minn.  397.  Inhibition  that  "especial  privileges" 
3.  As  bylaws  restricting  and  regulat-  shall  not  be  granted.  Hayes  v.  Terrt- 
lng"the  sale  of  articles  deemed  injuri-  tory,  3  Wash.  Ter.  386. 
ous  to  the  health  or  morals  of  the  com-  B.  U.  S.  Rev.  Stat,  4  1889.  As  the 
munity,"  Territory  v.  Guyott,  9  Mont,  incorporation  of  mercantile  corporv- 
46;  laws  regulating  the  practice  of  tions,  Carver MercantHeCo.!!.  Hulmev 
medicine,  Fox  v.  Territory,  3  Wash.  7  Mont.  566;  33  Am.  &  Eng.  Corp. 
Ter.  397;  licensing  and  regulating  the  Cas.  j8o;  corporations  for  carrying  on 
liquor  traffic,    Territory    v.    Conaell    the  express  business,  Wells  v.  Nortfa- 


(Ariiona),  3  L.  R.  A.  355 ;  18  Am.  &  ern  Pac  R.  Co„  10  Sawy.  {U.  S.)  441; 
Eng.  Corp.  Cas.  6ti;  Territory  v.  23  Fed.  Rep.  469;  iS  Am.  &  Bug.  R. 
O'Connor,  5  Dakota  397;  Thornton  V.    Cas.  440;   alto  corpontlons   (or  the 
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railroads,  wagon  roads,*  irrigating  ditches,  and  the  colonization 
and  improvement  of  lands  in  connection  therewith,  and  for  col- 
leges, seminaries,  churches,*  libraries,  or  any  other  benevolent, 
charitable,  or  scientific  association." 

d.  Taxation — (See  also  Taxation,  vol.  25,  p.  5). — It  is  com- 
petent for  a  territorial  legislature  to  levy  taxes,  for  all  local  pur- 
poses, upon  property  subject  to  taxation  within  its  jurisdiction.* 

('[)  Public  Lands. — Public  lands,  the  property  of  the  federal 
government,  are  not  taxable."  But  they  may  become  private 
property,  and  liable  to  taxation  after  they  have  been  entered  at 
the  land  office  and  a  certificate  of  entry  obtained  therefor,*  and  if 
the  taxes  thereon  remain  unpaid,  they  may  be  sold  like  other 
lands,  even  though  no  patent  may  have  issued  thereto.'  So  a 
territorial  legislature  may  tax  equitable  interests  and  improve- 
ments held  or  owned  by  individuals  in  government  lands.'  But  a 
pretended  sale  of  the  lands  for  such  taxes  would  be  void.* 

(2)  Railroads.— R.d.\\Toa.A  land  grants  are  not  taxable  by  the  ter- 
ritories until  they  are  patented  to  the  company,  or  until  they 
are  earned  by  making  the  required  payment  into  the  treasury.*** 
But  the  property  of  the  company  is  subject  to  territorial  and 
county  taxation.** 

Eirpoae  of  encouragiog  immfgration.  People  v.  Owrhee  MIn.  Co.,  i  Idaho 

owell  f.   Colorado   Springs    Co.,    3  409.    See  Coolej'  on  Taxation  (ad  ed.), 

Colo.  Si.  p.  87,  note  3;  I   Deetj  on  Taxation,  p. 

1.  t6  Opinions  httj.'s  Gen'l  (Dev-  39;  Blacic  on  Tax  Tilles,  f)  119. 

en«l  1 14.  Ttie  ore  from  a  mining  claim  is  aub- 
jecC  to  taxation,  even  though  the  title 

„  to   the   mineral    land    may   be   in   the 

traordinarj  rights  and  privileges,  and  United  Slatet.     Forbe*  v.  Gracey,  94 

the  granting  and  acceptance  of  such  a  U.  S.  ^Ai ;  14  Morriion's  Min.  Rep.  183. 

charter  con  ferfi  no  vested  rights.   U.  S.  •.  Quivejr  v,  Lawrence,  i  Idaho  313; 

V.  Church  of  Jesus  Christ,  s  tJtah  361.  Diion  v.  Porter,  33  Miss.  S4;  a  Black- 

».  U.  S.  Rev,  Stat.,  4  i88g.  well  on  Tax  Titles  (cth  ed.),  p.  764,  f 

4,  Cooleyon  Taxation  {3ded.),p.6i;  8[6;  Biacli  on  Tax  Titles,  ^  119. 

Cooley's  Prin.  Const.  Law  37.    Where  10.  Northern   Pac.    R.  Co.  v.  Traill 

Congress   has   limited   the  exercise  of  Co.,  115  U.   S.  600;  Northern   Pac.  R. 

this  power  by  a  provision  that  property  Co.  f.  Carland,  .^  Mont.  146;  17  Am. 

■hall  be  taxed  without  unjust  discrim-  &  Eng.  R.  Cas.  364. 

ination,   a    tax   imposed    on    personal  11.  Oreeon   Short   Line  R.    Co.   o. 

Eroperty   in    an    unorganized    county,  Yeatci  [Idaho,  1SS8],  13  Am.&  Eng.  R. 

:aving  the  real  property  untaxed,  for  Gas.  4S1;  Utah,  etc..  R.   Co.  v.  Fisher, 

the  benefit  of  an  organized  county  con-  116  U.  S.  18,  af'^  (Idaho,  1884),  3  Pac. 

tlguous    thereto,    is    void.     Ferris    v.  Rep.  3.     See  further,  to  the  same  point, 

Vannier,  6  Dakota  1S6.     Cattle  on  an  Thomson  v.  Union  Pac.  R.  Co.,  9  Wall. 

Indian  reservation  belonging  to  white  (U.   S.)  379;   Union   Pac,   R.    Co.   v, 

men,  have  been  held  subject  to  taxation.  Peniston,   18   Wall.    (U.    S.)   5,  ajf^g- 

Torrey  v.  Baldwin,  3  Wvoming  430.  Union  Pac.  R.  Co.  o.  Lincoln  Co.,  i 

6.  I   Desty  on  Taxation,  p.  3c.  Dill.  (U.  S.)  314;  Santa  Clara  Co.  v. 

».  Famham  v.  Sherry,  71  Wis.  568.  Southern  Pac.  R.  Co.,  9  Sawy.  (U.  S.) 

See  the   relative  value    of   the  patent  165;   18  Fed.  Rep.  385;  13  Am.  A  Eng, 

ksd  "certificate  of  entry  "  discussed  In  R.  Cas.  i8a;  off 'd  in  118  U.  S.  394.   A 

Ttedeman  on  Real  Property,  ^i  745, 746.  railroad  track  and  right  of  way  tiirough 

T.   Witherspoon  v.  Duncan,  4  Wall,  an  Indian  reservation  was  held  subject 

(U.   S.)    310.     But  see   Tiedeman   on  to  territorial  taxation,  in   Persons,  etc 

Real  Property,  }  746.  v.  Territory  (Arizona,   1891},  a6  Pac 

I.  Qutvej  V.  Lawrence,  i  Idaho  313;  Rep.  310. 
963 
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{3)  National  Banks — (See  also  National  Banks,  vol.  16,  p. 
143). — The  capital  stock  of  a  national  bank  cannot,  as  such,  be 
taxed  by  a  territory.  But  the  shares  of  stock  in  the  bank,  being 
the  personal  property  of  the  individual  stockholders,  are  liable 
to  taxation.'  The  tax,  however,  must  not  be  greater  than  that 
imposed  on  other  "  moneyed  capital,"  *  And  where  the  assess- 
ment is  required  to  be  made  "  at  the  place  where  the  bank  is 
located,"  the  domicile  of  the  stockholders  is  immaterial.' 

17.  Executive  Powek  vw — 1.  How  Vetted. — The  executive  power 
in  each  territory  is  vested  in  a  governor,  appointed  by  the  presi- 
dent, with  the  advice  and  consent  of  the'  Senate,  who  holds  his 
■office  for  four  years,  unless  sooner  removed.*  In  the  absence  or 
■disability  of  the  governor,  the  secretary  of  the  territoiy  executes 
all  powers  and  perforins  all  the  duties  of  the  governor.* 

S.  Power  of  Appointment.— Among  the  duties  imposed  upon  the 
governor  under  the  organic  act  of  each  territory,  is  that  he  shall 
nominate  and  commission  ^  all  "  officers  not  otherwise  provided 
ior  ...  by  and  with  the  advice  and  consent  of  the  legisla- 
tive council."  ^  The  act  of  Congress  referred  to,  provides  that  all 
township,  district,  and  county  officers  shall  be  elected  or  appointed 
in  such  manner  as  may  be  regulated  by  the  legislative  authority ; 
and  that  the  governor  shall  nominate,  and,  by  and  with  the  advice 
and  consent  of  the  legislative  council,  shall  appoint  all  officers 
not  therein  otherwise  provided  for.  The  "  officers  not  otherwise 
provided  for"  are,  within  the  meaning  of  the  act,  territorial  offi- 
cers, and  must  be  appointed  by  the  governor  as  required,'  and  he 
cannot  be  divested  of  his  prerogative  by  the  legislature.*  A  per- 
son nominated  by  the  governor  to  a  territorial  office,  has  no  right 
thereto  until  the  legislative  council  has  confirmed  the  nomination. •• 

3.  Power  to  Pill  V&oanoies. — If  a  vacancy  is  occasioned  by 
"  death  or  resignation,"  during  the  recess  of  the  legislative 
council,  the  governor  may  fill  the  vacancy  by  granting  a  commis- 
sion, "  which  shall  expire  at  the  end  of  the  next  session  of  the 

1.  People  V.  Moore,  i  Idaho  504;  Mkrr  as  such,  li  not  entitled  to  claim 
Salt  Lake  City  Bank  v.  Golding,  3  in  addition  thereto,  the  ularj  of  gov- 
Utah  I ;  Coole;  on  Taxation  (id  ed,;,  ernor,  during  the  absence  of  that  officer. 
331 ;  1  Deatj'  on  Taxation,  pp.  376,  377,  U.  S,  v.  Smith,  5  Am.  L.  R^.  169. 

So;     Silver     Bow    Co.    v.    Davli,    6  •.  The   governor    cannot    revoke   a 

ont.  306.  commiulon  once  regularly  iuued  to  Ml 

1.  Cook'i    Stock    and    Stockholders  otficer  who  is  not  removable  at  pleasure. 

{3d  ed.),  S  571.  Ewing  v.  Thompson,  43  Pa.  St  371. 

S.   I  Hare's  Am.  Const.  Law  330.  T.  U.  S.  Rev.  SUt.,  J4  1S41-1857. 

*.  U.   S.   Rev.  Slat.,  44    1841,   1877.  •.  Murrin   v.   Convene   (Wjomtng; 

Where  an  officer  with  a  salary  payable  1870),  3  Chic.  Leg.  N.  113. 

quarterly  Is  appointed   for   four  years  9.  People   v.  Clayton,  4  Utah  449; 

"unless  sooner   removed,"   and   a   re-  a^</  132  U.  S.  633;  Williams  p.  Clar- 

moval  Is  made  during  a  current  quarter,  ton     (Utah,  iSSg),  21  Pac.   Rep.    398; 

he  is  not  entitled  to  his  salary  to  the  Taylor  i'.  Stevenson,  3  Idaho  166;  Ter- 

end  of  the  quarter.     U.  S.  v.  Smith,  5  ritory  v.  Rodgera,  iMont.ajS;  Duncan 

Am.  L.  Reg.  369.  v.  McAllister,  1  Utah  81. 

S.  U.  5.  Rev.  Stat,  ^  1S43.   The  sec-  10.  Territory  v.  Rodgen,  i  Mont  158; 

retary  of  the  territory,  having  a  fixed  Duncan  v.  McAlliater,  1  Utah  81. 
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legislature."'  The  appointee,  under  such  circumstances,  contin< 
ues  in  office  until  his  term  expires  by  limitation,  and  no  longer; 
and  if  no  person  is  commissioned  to  succeed  him  by  "  the  end  of 
the  next  session  of  the  legislature,"  the  incumbent  does  not  "  hold 
over,"  but  the  office  becomes  vacant.*  There  being  no  inherent 
power  in  the  executive  to  fill  a  vacancy,  except  as  provided  by 
law,  the  governor  in  such  case  would  be  powerless  to  fill  the 
vacancy.*^ 

4  Power  of  Removal — Another  duty  imposed  upon  a  territorial 
executive  under  the  acts  of  Congress  is,  that  he  "  shall  take  care 
that  the  laws  thereof  be  faithfully  executed."*  It  has  been  con- 
tended that  by  virtue  of  this  provision,  the  governor  possesses,as 
a  necessary  legal  adjunct  and  incident  of  the  power  of  appoint- 
ment,-the  power  of  removal.'  But  this  principle  is  applicable 
only  in  those  cases  where  the  office  is  held  at  the  pleasure  of  the 
appointing  power,  and  the  tenure  is  not  fixed  by  law.* 

In  the  other  class  of  cases,where  the  law  has  attached  to  the 
office  a  tenure  during  which  the  incumbent  may  hold,  the  right 
to  remove  does  not  exist  as  an  incident  of  the  power  to  appoint.' 

h.  Judicial  Control  of. — It  has  been  decided  that  the  executive 
of  a  territory  could  be  compelled  by  mandamus  to  perform  min- 
isterial acts."  "  But  the  weight  of  authority  is  to  the  effect  that 
courts  have  no  jurisdiction  to  interfere  with  the  official  acts  of 
the  chief  executive,  no  matter  of  what  nature  they  may  be."* 

V.  JVSICUL  FOWES  OF — 1.  Fower  Defined. — The  judical  power  in 
each  territory  is  vested  in  a  supreme  court,  which  consists  of  a 
chief  justice  and  generallytwoassociate  justices  .  .  .  appointed 
.  .  .  "  for  four  years,  and  until  their  successors  are  appointed 
and  qualified."  "* 

Each  territory  is  divided  into  judicial  districts,  wherein  district 
courts  are  authorized  to  be  held  by  one  of  the  justices  of  the  su- 
preme court,  assigned  to  the  district  by  order  of  the  supreme  court, 
and  required  by  law  to  reside  therein.*' 

1.  U.  S.  Rev.  Stat.,  \  1858.  In  People  v.  Blasell,  49  Cal.  411 ;  Terrl- 

9.  In  re  Atty.  Gen'l,  i   N.   Mex.  6a.  torj  ».  Ashenfeller,  4  N.  Mei.  85. 

>.  In  rt  Attj.  Gen'l,  3  N.   Mex.  61 ;        •.  Chumasero  v.  Potts,  1  Mont.  341. 

Territory  v.  Rodgers,  i  Mont.  253.  <.  See  article  entitled  "Judicial  Con- 

4.  U.  S.  Rev.  Slat,  4  1841.  tro]  of  Public  Officers,"  34  Cent.  Law 

B.  The  power  or  removal  doei  not  in-  Journal  172;   Bates  f.  Taylor,  87Tenn. 

etude  the  power  of  suspension.     Greg-  319;  3  L.  R.  A.  316;   28  Am.  L.  Reg. 

ory  -u.  Mayor,   etc.,  of  N.  Y.,  113  N.  341  and  nDte;Terrttorial  Insane  Asylum 

Y.  416.  ri.Woliley  (Arizona,  1889),  si  Pac.  Rep. 

«,  Ex  p.   Hennen,    13  Pet.   fU.  S.)  383.     See  also  Constitutional  Law, 

ai5;  Collins  v.  Traci-,  36  Ten.  547;  /»  vol.  3,  p.  685,     Mandamus  will  not  lie 

re  Eave^  30  Fed.  Rep.  33;  People  v.  against   the    secretary   of   a   territory. 

Hill,  7  Cal.  97 ;  Smith   v.   Brown.  59  Clough  v.  Curtis,  2  Idaho  4S8. 

Cal.  ^2;  People  v.   Shear  (Cal,  1S87),  10,  U.   S.  Rev,  Stat.,  1)  1864.     Some 

15  Pac.  Rep.  91.     In   such  cases,  the  territories,  In  virtue  of  a  special  act  of 

governor  need  not  gpecirj  the  causes  Congress,    have    additional     associate 

of  removal.     Keenan  v.  Perry,  34  Tex.  juEtJces.   See  Gould  and  Tucker's  note* 

253.  to  the  United  Slates  Revised  Statute!, 
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The  chambers  of  the  district  judge  may  be  held  while  he  is  in 
attendance  upon  the  bench  of  the  supreme  court,  even  though  the 
place  where  the  supreme  court  is  in  session  is  without  the  terri- 
torial limits  of  his  district.^ 

The  inferior  courts  of  a  territory  are  the  probate  courts  and 
courts  of  justices  of  the  peace.*  Where  Congress  enumerates  the 
courts  in  which  the  judicial  powershaU  be  vested,  it  is  not  compe- 
tent for  a  territorial  legislature  to  create  any  other  judicial  officers 
or  vest  judicial  powers  in  any  other  tribunal.' 

2.  Appointment  and  Bemoral  of  Territorial  Judge*. — The  justices 
of  a  territorial  supreme  court  are  appointed  by  the  president,  by 
and  with  the  advice  and  consent  of  the  Senate,  and  their  tenure  of 
office  is  "  for  four  years,  and  until  their  successors  are  appointed 
and  qualified."  *  This  is  understood  to  mean,  "  that  the  incum- 
bent shall  continue  to  hold  the  office  after  the  expiration  of 
his  term,  and  until  his  successor  is  qualified."  *  But  it  is  held  by 
the  court  of  claims,  that  territorial  judges  are  subject  to  removal 
or  suspension  like  other  civil  officers,  a  commission  for  a  term  of 
years  giving  no  better  legal  right  to  the  ofRce  than  if  it  was  at  the 
pleasure  of  the  appointing  power.*  The  right  of  a  person  assum- 
ing tb  exercise  the  functions  of  a  territorial  supreme  judge,  should 
be  tested  by  instituting  a  proceeding  in  the  nature  of  a  quo  war- 
ranto in  the  name  of  the  tlnited  States,  and  not  in  the  name  of 
the  territory.'     A  territorial  judge  is  not  liable  to  impeachment 


auch  change  divest  the  court  of  the  ju-  nlcipst  regulations.     State  v.  Young,  3 

rI«dictIon  which  the  territorial  legisla-  Kan.  445. 

ture  has  prescribed  for  territorial  causes.  4.  U.  S.  Rev.  Stat.,  \  1864. 

Murphy  v.  Murphy  (Dakota,  1885),  35  B.  See  la  Cent.  L.  Jour.  73. 

N.W.  Rep.eo6.  fl.  Howardi'.U.S.,aaCt.ofCI.30S; 

1.  Parker,  Petitioner,  131   U.  S.  aat.  McAUifiter  i>.  U.  S.,  11  Ct.  of  CI.  318. 

But  he   niuBt   not   assume  jurisdiction  TheSupremeCourtofthefwiVerfi'i'a/M 

over   matters   concerning  which,  as  a  has  sustained  this  holding.    McAllister 

court,   he  would    have    no    authority,  v.  U.   S.,  141   U.  S.   174;   Wingard  v. 

Pittsburgh,   etc.,   R.   Co.  -v.  Hurd,   17  U.  S.,  141  U.  S.  loi ;   Field,  Gray  and 

Ohio  St.  1^6,  147.     See  full  explanation  Brown,   JJ.,  dhtetiUng.     See   the  dis- 

of  the  term '"Judges' Chambers,"  in  fl«  senting  opinion,  written  by  Field,  J., 

Neagle,  39  Fed.  Rep.  855;  18  Am.  L.  in  McAllister  v.  U.  S.,  141  U.  S.  191 ; 

Reg.  611.  also  the  diBBcnling opinion  of  Mr.  Justice 

a.  U.  S.  Rev.  Stat.,  (,  1907.  Where  McLean  in  U.  S.  v.  Guthrie,  17  How. 
Congress  provides  that  the  inferior  (U.  S.)  3S4,and  his  observations  there- 
courts  shall  be  such  "  aa  the  legislative  in,  approved  in  U.  S.  v.  Avurj,  Deady 
council  may  prescribe,"  a  territorial  (U.  S.)  108 ;  also  13  Cent.  L.  J.  74!  11 
»tatute  creating  "county  courts"  is  Am.  L.  Rev.  148;  33  Am.  L.  Rev.i84; 
valid.     Ex  f.  Lothrop,  118  U.   S.  113.  Conkling's  Treatise  (5th  ed.),  p.  li)2. 

S.  Smith  V,  Odell,  i  Finn.  (Wis.)  449.  For  able  arguments  on  the  independent 

The  legislature  cannot   confer  judicial  tenure  of  the  judicial  office  and  a  denial 


functions  upon  county  commiesloners.  of  the   right   to  remove    a    territorial 

Hedges  V.   Lewis   Co.,  4   Mont.  aSo;  judge,  see  15  Am.  L.  Rec.  65;  33  Am, 

Rupert  V.  Alturas  County,  2  Idaho  31 ;  L.  Rev.  781;  34  Am.  L.  Rev.  308;  arti- 

Spencer  v.  Sully  Co.  (Dakota,  1887),  cle  by  Judge  Brown  on  "  judicial  Inde- 

33  N.  W.  Rep.  97.  pendence.'*^ 

But  it  has  been  held  that  a  territorial  7.  Nebraska  v.   Lockwood,  3  Wall. 

legislature,  in  the  Incorporation  ofmu-  (U.  S.}  339.  In  this  case,  the  court  deny 
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and  trial  before  the  Senate  of  the  United  States,  for  such  ofEcer 
has  repeatedly  been  declared  to  be  merely  a  legislative  officer, 
and  not  a  civil  officer,  within  the  constitution  of  the  United 
States.*  It  should  be  noticed,  then,  that  these  judges  occupy  an 
anomalous  position,  so  far  as  being  legally  amenable  to  any 
authority  is  concerned. 

3.  Kiiids  of  Courts. — Although  the  judges  of  the  supreme  court 
of  a  territory  are  appointed  by  the  president  under  an  act  of 
Congress,  yet  the  courts  they  are  authorized  to  hold  are  not 
courts  of  the  United  States,  within  the  meaning  of  the  constitu- 
tion.* They  are  legislative  courts,  and  as  the  distinction  be- 
tween federal  and  state  jurisdiction,  under  the  constitution,  has 
no  foundation  in  territorial  governments,  no  such  distinction 
exists  either  in  respect  to  the  jurisdiction  of  their  courts  or  the 
subjects  committed  to  their  cognizance." 

4.  ^nrudiction — a.  Supreme.— The  supreme  court  of  a  terri- 
tory is  clothed  with  both  original  and  appellate  jurisdiction. 
Where  its  original  jurisdiction  is  affirmatively  conferred  by  the 
oi^anic  act,*  such  affirmative  grant  of  original  jurisdiction  in  par- 
ticular cases,  implies  a  negative  upon  its  exercise  in  any  other 
case.  The  supreme  court  of  a  territory,  therefore,  has  no  power 
to  issue  any  writ  as  a  court  of  original  jurisdiction,  except  as 
such  authority  is  conferred  by  Congress  or  is  in  aid  of  its  appel- 
late powers.*  Moreover,  the  legislative  assembly  of  a  territory 
has  no  power  to  extend  the  affirmative  grant  of  original  jurisdic- 
tion beyond  the  limits  of  the  oi^antc  act." 

b.  District. — The  district  court  of  each  territory  has  two  dis- 
tinct jurisdictions.  As  a  territorial  court  it  administers  the  local 
law  of  the  territorial  government  and  is  invested  with  plenary 
municipal  jurisdiction.  As  invested  with  jurisdiction  to  adminis- 
ter the  laws  of  the  United  States,  it  has  all  the  authority  of  United 
States  circuit  and  district  courts,  and  a  portion  of  each  term  is 
directed  to  be  appropriated  to  the  trial  of  such  causes.^     In  cases 

the  sutboritj  of  a  (errltoriat  legislature  orl^nal  power  to  grftnt  writs  q{  kabeas 

to   impeach  a  territorial   judge;  "  for  a  corpus, 

conviction,"  the  court  saj,  "would  be         D.  Where  Congress  provides  that  tlie 

fiittle  as  to  retnoval."  jurisdiction,  both  original  and  appellate, 

L  SeejOpinions  Atty'a.Gen'lCFelli  "shall  be  limiled  by  law,"  it  has  been 

Grundy],  p.  409.  held  that  in  virtue  of  the  organic   act 

5.  Clinton  v.  Englebrecht,  13  Wall,  conferring  upon  the  courts  "chancery 
(U.  S.)  447 ;  Good  T>.  Martin,  9c  U.  S.  as  well  as  common-law  iurisdictfon'*' 
98;  Rej-nolds  v.  U.  S.,  98  U.  S.  154;  (see  U.  S.  Rev.  Slat.,  54  1866, 1868),  the 
U.  S.  v.  Beebe,  3  Dakota  193 ;  Hough-  grant  of  such  "common-law  jurisdic- 
taling  V.  Eliis,  1  Arizona  383 ;  U.  S.  v.  tion  "  carries  with  it  original  jurisdic- 
Mavs,  I  Idaho  763;  U.  S.  v.  Hailey,  a  tioo  in  wanrfamiij.  Chumaaeroc  Potts, 
Idaho  a6;  Territory  v.  Murray,  7  Mont.  3  Mont.  1^1. 

aji.    See  U.  S.  v.   Ha8kin^  3   Sawy.  t.  Territory  «.  Ortiz,  i   N.  Mex.  11; 

(U.  S.)  373.  Godbe  v.  Salt  Lake  City,  i  Utah  68; 

S.  Benner    v.   Porter,    9    How.   (U.  Shepperd    -v.    Second     DiiL    CL,     i 

S.)  34a.  Utah  340. 

«.  Ai  in  some   territorlet  Congress  7.  U.  S.   Rev.  Stat.,  f,   tgio;  Horn- 

haa  conferred  upon  the  supreme  court  buckle  v.  Toombs,   18  Wall.   (U.   8.) 


>y  Google 


hdioU  Pqwm  of.  TERRITORIES. 

arising  under  the  latter  jurisdiction,  the  practice  and  method  of 
proceeding  is  the  same  as  in  cases  arising  under  the  laws  of  the 
territory," 

District  courts  are  also  possessed  of  "  chancery  as  well  as  com- 
mon-law  jurisdiction,"*  And  they  have  the  same  jurisdiction  in 
admiralty  causes  as  is  vested  in  the  federal  courts.' 

c.  Inferior. — The  jurisdiction  of  the  inferior  courts  of  a  terri- 
tory is  generally  prescribed  by  Congress,  and  it  is  b^ond  the 
power  of  a  territorial  legislature  to  extend  or  modify  it.* 

6.  Practioe. — The  practice,  pleading,  and  forms  and  mode  of 
proceeding  in  the  territorial  courts,  subject  to  any  regulations 
that  Congress  may  deem  expedient,  are  left  to  the  action  of 
the  territorial  legislatures,'  and  to  regulations  which  may  be 
adopted  by  the  courts  themselves." 

"  Whenever  Congress  has  proceeded  to  of^nize  a  government 
for  any  of  the  territories,  it  has  merely  instituted  a  system  of 
courts  therefor,  and  has  committed  to  the  territorial  assembly  full 
power,  subject  to  a  few  specified  or  implied  conditions,  of  supply- 
ing all  details  of  legislation  necessary  to  put  the  system  into 
operation."' 


Mont.  146;  17  Am.  &  £ng.  R.  Cas.  364;  land,  or  the  boundarj  thereof. 

U.  S.  !■,  Kuntze,  I  Idab0  446;  U.  S.  i^.  Rev,  Stat.,  ^  1867;  LangTord  7.  Mon- 

Bisel,  8  Mont.  zo.      Under  U.  S.  Act  teith,  101  U.  S.  145. 

March   3,   1885,  an  Indian  is  not  Gub-  B.  The  legielature  In  regulating  the 

ject  to  the  criminal  law«  of  the  United  rules  of  pleading.  do«  not  usurp  jndl* 

Slates.  bu(  to  the  laws  of  the  territory  clal  function.     Whiting  v.  Townacnd, 

In  whicti  the  offense  is  committed.    In  57  Cat.  515. 

re  Gon-shay-ee,  130  U.  S.  343.  «.  Hornbuckle  v.  Toombs,   18  W«IU 

Where  the  act  organizing  a  territory  (U.  S,]  656;  Sperling  if.  Catfec:,  7  Mont, 
provides,  In  accordance  with  a  treaty,  51^;  Houti  v,  GiGt>orn,  I  Utah  173. 
that  the  lands  In  possession  of  an  Indian  But  the  laws  or  practice  of  a  territorv 
tribe  shall  not  be  a  part  of  such  terri'  cannot  regulate  the  process  by  whicti 
tory,  the  territorj' has  no  jurisdiction  the  SupremeCourt  of  the£/»V«^.S((i/e> 
over  them;  but  in  the  absence  of  a  eiercises  its  jurisdiction  over  territorial 
treaty  stipulation  to  that  effect,  such  supreme  courts.  Brewster  v.  Wake- 
lands  are  a  part  of  tiie  territory  and  field,  11  How.  (U.  S.)  118. 
subject  to  ItE  jurisdiction,  and  process  In  Territory  v.  Baca  (N.  Mes.  1893), 
may  run  there.  Langford  v.  Monteith,  30  Pac.  Rep.  864,  it  was  held  that  ater- 
101  U.  S.  145.  As  to  jurisdiction  over  ritorial  statute  relating  to  jurors  con- 
ofTenses  committed  on  military  reserva-  travened  U.  S.  Act  ot  July  30,  186^ 
tions,  see  Territory  v.  Burgess,  8  Mont,  prohibiting  the  enactment  of  local  or 
j7;  1  L.  R.  A.  808.  special  laws  for  summoning  or  impaa- 

1.  Berry  v.  V.  S.,  i  Colo.  *>t;  U.  S.  elling  jurors. 

V.  Ensign,  i   Mont.  403  ;  U.  S,  v.  Wil-  See  Finch  v.  U.S.  (Okl.  1893).  33  Pac 

liams,  6  Mont.  386.  Rep.  638,  in  relation  to  the  vaiidity  of 

9.  U.  S.  Rev.  Sut.,  ^  186S;  Zimmer-  an  OklakoiHn  statute  relating  to  juris- 

man  v.  Zimmerman,  7  Mont.  114.  diction  and  practice. 

».  TheCityofPanama,  101  U.  S.  461.  See   Belt    v.   Gulf,  etc.,    R.   Co.,  4 

4.  Ferris  IT.  Higley,  ao  Wall.  (U.  S.)  Tex.  App.   331,  in   relation   to  an  act 

575;  McCrayv.Bafcer,3  Wyoming  193  ;  of   Congress   adopting    the   Artaasas 

lucheneau  ».  House  (Utah,  i3a6),  10  statute  relating  to  pleading-  and  prac- 

Pac.  Rep.  838^  People   v.  Sponsler,   1  tice  as   the  law  of  the   Indian   Terri- 

Dakota389;  Moore  v.  Koubly,  I  Idaho  ' 


55 ;  People  v.  Mason,  i  Idaho  330.  See 
People  V.  Douglass,  5  Utah  183. 
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6.  Appflllate  Pmnr  of  Federal  Bnpreme  CoTirt  Over. — Writs  of  error 
and  appeals  from  the  finaP  decisions  of  the  supreme  court  of  any 
territory  are  allowed  to  the  Supreme  Court  of  the  United  Slates, 
"  in  the  same  manner  and  under  the  same  regulations  "*  as  from 
the  circuit  courts  of  the  United  States,  provided  the  value  of  the 
property,  or  the  amount  in  controversy,  exclusive  of  costs,  ex- 
ceeds the  sum  of  $5,cxx>.'  So,  appeals  are  allowed  from  the 
supreme  or  district  courts  of  a  territory  upon  writs  of  habeas 
corpus  involving  the  question  of  personal  freedom.*  But  the 
Supreme  Court  of  the  United  States  ha^  no  jurisdiction  on 
kaheas  corpus  in  criminal  cases,  unless  the  sentence  of  the  terri- 
torial court  exceeds  the  jurisdiction  of  that  court,  or  there  is  no 
authority  to  hold  under  the  sentence.'  The  proceedings  under  a 
petition  for  habeas  corpus  are,  in  their  nature,  civil  proceedings, 
even  though  instituted  to  arrest  a  criminal  prosecution  and  secure 
personal  freedom;  and  the  appellate  revisory  jurisdiction  of  the 
supreme  court  is  governed  by  the  statutes  regulating  civil  pro- 
ceedings.* 

All  appeals  to  the  Supreme  Court  of  the  United  Stales  from 
judgments  or  decrees  of  territorial  courts,  must,  in  jury  trials,  be 
by  writ  of  error.'  The  form  of  proceeding  depends  on  the  single 
fact  of  whether  or  not  there  has  been  a  trial  by  jury.*  Upon  a 
writ  of  error,  the  Supreme  Court  of  the  United  States  is  confined 
to  the  bill  of  exceptions,  or  questions  of  law  otherwise  presented 
by  the  record ;  upon  an  appeal,  to  the  statement  of  facts  and 
rulings  certified  by  the  court  below.  The  facts  as  thus  set  forth 
in  the  statement  are  conclusive  upon  the  supreme  court.*     Con- 

fress  has  not  conferred  upon  the  Supreme  Court  of  the   United 
tales,  in   plain   and  explicit   language,  jurisdiction  in  criminal 
cases  from  all  the  territories.^® 

I.  As  to  whatUnot  a"finaldeci«<oii,"  8.  Hecht  u.  Boughton,  105  U.  S.  336-, 

within    the    meaning  of   the    statutes  U.  S.  -v.  Union  Pac.  R.  Co.,  105  U.  S. 

regulating  writs  of  error  and  appeals,  263.   Appeals  do  not  lie  to  the  Supreme 

•ee    Harrington   v.  Holler,   in    U.  S.  Court  of  the  UxiUd  States  in  contro- 

796;   Smith   V.  Adams,  130  U.  S.   177;  vereies  concerning   the  right    to   hold 

Winters  v.  Ethell,  131  U.  S.  307.  office   under   territorial   legislative  en- 

%.  As  to  the  meaning  of  this  phrase,  actmenti.     People  v.  Clayton,  4  Utah 

■ee  Gould   and  Tucker^c  Notes  on  the  449. 

fsiVirifS/ii/fj  Revised  Statutes,  p.  3^9,  9.  Hecht    v.   Boughton,    105  U.    S. 

4  "003.  136. 

S.  U.  S.  Rev.  Stat.,  §  1909;  Amended  10.  Farnsworth  v.  Montana,  139  U.  S. 

Act  March  ^,  1885.     But  no  appeal  will  104.     A  writ  of  error,  however,  U  al- 

lie  from  a   judgment  determining  the  lowed  from  the  Supreme  Court  of  the 

title  to  an  office.     People  v.  Clayton,  4  United  Statea  to  the  supreme  court  of 

Utah  443;  aff'd  131    U.  S.   633.     See  the  Territorj  of  (7(aA,  by  section  three 

also  Smith  V.  Adams,  130  U.  S.  17s-  of  the  Act  of  Congress  of  June  33,  18J4 

4.  U.   S.  Rev.   Stat.,  {   1909;  Ih    re  <i8    Statutes   354},    in   criminal   cases 

Snow,  130  U.  S.  374.  where  the  accused  has  been  sentenced 

B.  Ex  f.  Harding,  110  U.  S.  781.  to  capital  punishment  for  any  crime, 

•.  E*  p.  Tom  Tong,  loS  U.  S.  556.  or   has   been   convicted  of  bigamy  or 

T.  U.  S.   V.   Hallev,  it8  U.  S.  333;  polygamy.     Wiggins  v.  People,  93  U. 

Wolfe.  Hamilton,  108  U.  S.  15.  S.  465. 
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TESTAMENT—TESTAMENTARY  CAPACITY. 

TEBTAMEITT— (See  also  WlLl^).  — A  testament  is,  strictly 
speaking,  a  will  of  personal  property ;  a  will  of  land  not  being 
called  a  testament/ 

IXSTAMENTAST  CAPACITY.— (Sec  also  Infants,  vol.  lo,  p. 
6i8;  Insanity,  vol.  ii,  p.  151;  Married  Women,  vol.  14,  p. 
594;  Undue  Influence  ;  Wills.) 

I.  Degree  of  Mental   Capacity  Re-  a.  In  Gtutrttl,  99]. 

quired,  970.  h.  Perion  in  Extrtmia,  994. 

I,   Central  Rule.,ffm.  c.   Old  Age.ijl^. 

3.   Time   lo   Jfiici  ^atslion  R4-     III.  Probate  and  Contest,  906. 

lalet.W4.  I.  Presumfiion   and   Bnrdem   of 
II.  Peraons  Wanting  Undentanding,  ProoJ,^. 

974-  3.  Rfltvancy^  Admisiiiilitr,  and 
I.  IdioU,  974.  Weigii  if  Tealimony,  10O3. 

a,  Pertons  Dm/  and  Dnmb,  and  a.  In  General,  1003. 

Blind  Persons,  ^$.  t.  UetlaraiioHS      of     Testator 


3.  L»nat>c,,  977. 

(See  alio  Insanity,  vol.  11, 

a.  In  General,^)^^. 

p.  158),  1005. 

b.  Ltuid  Interval,  978. 
4.  Persons     Partially    In 

c.  Declarations  of  Devisees  and 

Legatees,  1007. 

d.  opinion  Te3iimony,ioio. 

a.  In  General,  980. 
*.  Delusions,  982. 

(I)  Non-prof tssionaU,  1010. 
(a)  Exferls,  1014. 

c.  Eccenlricily.^BS, 

<3)   Subscribing     Witnesses, 

d.  Delirium,  9S9. 

1016. 

e.  DriiM»eiiness,Ma. 

3.  Province  of  Court  and  ynry. 

5,  Feeble-mindid  Persons 

99>. 

1017. 

1  Diffitu  or  Keftal  Cafacitt  RsatnaES — l.  General  Bole.— A 
person  who  at  the  time  of  making  his  will  has  an  understanding 
of  the  nature  of  the  business  in  which  he  is  engaged,  a  recollec- 
tion of  the  property  he  means  to  dispose  of,  of  the  persons  who 
have  a  claim  upon  his  bounty,  and  the  manner  in  which  it  is  to 
be  distributed,  has  sufficient  mental  capacity  to  execute  a  will.' 

;  Le 
.384; 

The   word   "testament"  Is   now  Forman  r.  Smith,  7  Lans.  (N.  Y.)443; 

seldom  used,  except  in  the  heading  of  Crohus  v.  Stark,  7  Lans.  (N.  Y.)  311 ; 

a   formal  will,  which  u«uall}r  begins.  Filling  v.  Pilling.  45  Barb.  (K.  Y.)  86; 

"This  is  the  last  will  and  testament  ot  Kinne  v.  Johnson,  &  Barb.  (N.  Y.)  691 

■    ~         ■■  —  ■■■«    Will.  1" 

lisch's  Will  (Surr.  Ct.),  13  > 

Wills  {ad  ed.),  4  68;  i  Wras.  on  Eiors.  Supp.  355 ;  Stewart's  Will,  sg  Hub 


me,  A.  B.,  etc."  Blair's    Will.   16   Daly   (N.   Y.)   540; 

-    I  Redf.  on  Wills  139;  Schouleron  Kudaisch's  Will  (Surr.  Ct.),  13  N.V. 

1  {3d  ed.),  4  68;  i  Wras.  on  Eiors.  Supp.  355 ;  Stewart's  Will,  sg  Hun  (N. 

{6th  Am.  ed.)  57;  1  Jarm.  on  Wills  (6th  Y.)6i8;  Hathorn  i/.  King,  S  Mass.  371; 


Q^B.  35;  Harwoodv.Baker.sMooreP.  Newell,  61  III.  196;  Yoe  v.  McCord, 
C.  383 ;  Bojse  v.  Rossborough,  6  H.  L.  74  111.  33;  Rutherford  v,  Morris,  77  III. 
Cas,  45 ;  Banks  -v.  Goodfellow,  L.  R.,  5  409;Brownv.Riggin,94l]l.;6o;  Camp- 
os B.  549;  Murfett  V.  Smith.  L.  R.,  13  bell  v.  Campbell,  130  111.  466;  Ruahc. 
P.  D.  1 16 ;  Marsh  v.  Tyrrell,  a  Hagg.  Megee,  36  Ind.  69;  Bundj  v.  McKnight, 
133;  Constable  v.  Tufnell,  4  Hagg.  477 ;  48  Ind.  502  ;  Todd  w.Fcnlon,66  Ind.  25; 
Ingram  V.  Wyatt,  1  Hagg.  401;  Dela-  Leech  ti.  Leech,  i  Fhila.  (Pa.)  144; 
field  V.  Parish,  35  N.  VTio;  Clark  v.  Horbacb  v.  Denniston,  3  Pittsb.  (Pa.)' 
Fisher,  1   Paige  {N.  Y.)  171;  Van  Guy-  49;  Wood  v.  Wood,  4  Btew.  (Pa.)  75; 
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DBnielt'.Daniel,39Pa.St.i93;Thonip-  v.  Bates,  37  Iowr  no;  and  to  effect  a 

Bon  V.  Kyner,  6$  Pa.  St.  368;  Wilson  settled  purpose  of  his  own  with  regard 

V.  Mitchell,  lot  Pa,  St.  495;  Shaver  v.  thereto.     Shropshire  v.  Reno,  $  J.  J. 

McCarthy,  I  to  Pa.  St.  339;  Tawney  v.  Marsh.  (Kj. )  93. 

Long,  76  Pa.  St.  106;  Convey's   Will,  The  mere  fact  that  a  wealthj  testator 

5jIowa  197;  Delaner  v.Salina,  34Kaii.  frequently   complained   of  being   very 

533;  Coleman  v,  Robertson,  17  Ala.  84;  poor.  Is  inaulliclent  to  show  such  a  want 

Abraham  v.    Wilkins,    17    Ark.    393;  of  knowledge  of  his  property  as  will 

Tobln  V.  Jenkins,  39  Ark.  151 ;    Kinne  Invalidate  his   will.     Knauss'    Appeal, 

V,  Klnne,  9Conn.  loa;  St.  Leger's  Ap-  114  Pa.  St.  10. 

peal,  34  Conn.  434;  Cordrey  v.  Cord-  Georgia  Code,  $  3409,  fixes  "the 
rey,  I  Houst.  (Del.)  369;  Chandler  v.  amount  of  intellect  necessary  to  con- 
Ferris,  I  Harr.  (Del.)  4S4;  Sutton  ti.  stitute  testamentary  capacity''aB  "that 
Sutton.  5  Harr.  (Del.)  450;  Hall  v.  which  is  necessary  to  enable  the  par- 
Hall,  18  Ga.  40;  Stancell  v,  Kenan,  33  ty  to  have  a  decided  and  rational  de- 
Ga.  j6;  Ragan  v.  Ragan,  33  Ga.  Supp.'  sire  a«  to  the  disposition  of  his  prop- 
106;  Galther  v.  Gaither,  30  Ga.  709;  erty;  his  desire  must  be  decided  in 
Elliott's  Will,  3  J.  J.  Marsh.  (Ky.)^©;  disUncUon  from  the  wavering,  vacillat- 
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Palton  V.  Patton,  5  J.  J,  Marsh.  (Ky.)  Ing  fancies  of  a  distempered  intellect; 

390;  Wise  V.  Foote,  81  Kr.  10;  Higgins  It  must  be  rational  in  distinction   from 

«.  Carlton,  38  Md.   113;  Tyson   v.  Ty-  the    ravings   of   a   madman,   the   silly 

son,  37  Md.  567;  Spratt  v.  Spratt,  76  pratings  of  an  idiot,  the  childish  whims 

Mich.    384;    Aikin    v.   Weckerlv,    19  of  imbecility,  or  the  eicited  vagaries  of 

Mich.  4S3;Hobanv.  CampBn,5]\lich.  a  drunkard." 

346;   Harvey  v.  Sulllns,  56  Mo.  373;         In  fndiaiia,  the  rule  Is  thus  stated: 

Young  V.    Ridenbaugh,    67   Mo.  574;  the  testator  must  be  able  to  know  the 

Thompson  v,  Ish,  09  Mo.  160;  Den  o.  extent  and  value  of  his  property,  the 

Johnson,   5  N.  I.  L.   454;  Andress  v.  number  and  names  of  the  natural  ob- 

Weller,  3  N.  J.  Eq.  604;   Sloan  v.  Max-  jects  of  his  bounty,  their  deserts  with 

well,   3   N.  J.  Eq.  563;   Lyons  i>.  Van  reference  to  their  conduct  towards  him. 

Riper,  36  N.  J.   Eq.  337;   McCoon  v.  and    their   wants   and   capacities,   and 

Allen,  45  N.  I.   Eq.   jtiS;   Cornelius  ip.  possess  memory  sufficient  to  retain  all  . 

Cornelius,  7  Jones  (N. Car.)  593;Horne  these  facts  in  his  mind  long  enough  to 

v.    Home,    9    Ired.     (N.     Car.)     99;  have  his  will  prepared,  and  to  execute 

Lawrence   v.    Steel,  66  N,  Car.   584;  it;    but  if  this   degree  of  capacity   be 

Hubbard  v.  Hubbard,    7    Oregon  43;  slightly  imptured,  he  may  still  be  com- 

Chrisman  v.  Chrisman,  16  Oregon  137;  petent  to  make  a  will.     Bundy  v.  Mc- 

Tomkins  f.Tomklns,  i  Bailey  (S.  Car.)  Knight.  48  Ind.  ,;o3.     See  also  Dyer  v. 

93;  Ford  V.   Ford,  7  Humph.  (Tenn.)  Dyer,  87  Ind.   13;  Lowder  v.  Lowder, 

9»;  Wisenert/.  Maupin,3Bait.(Tenn.)  58    Ind.   538;    Leeper    v.    Taylor,   47 

343;  Trezevant  v.  Rains  (Tex.  1S93),  Ala.  321. 

19  S.  W.  Rep.  567 ;  Prathcr  v.  McCIel-        «  Boond  mud  "  ud  " UapoalliK  M«iii- 

land,  76  Tei.  374;    Converse  v.  Con-  ory." — The  expression  "sound  mind," 

verse,  21  Vt.  16S;   Holden  v.  Meadows,  does   not   mean   a   perfectly   balanced 

31  WU.  384;  la   re  Blakely's  Will,  48  mind.    The   question  of  soundness   is 

Wis.  394;  Lewis'  Will,  51   Wis.  101;  one   of  degree.     Boughton  v.  Knight, 

/■  rt  Farnsworth's  Will,  63  Wis.  474  ;  43  L.  J.  P.  35.    "  Sound   and  disposing 

Greer  *.  Greera,  9  Graft.   (Va.)   330;  mind     means  a  mind  of  natural  capac- 

Harrison  v.   Rowan,  3  Wash.  (U.  S.)  Ity,  not  unduly  impaired   by  old  age, 

580;     Greenwood     v.    Greenwood,     3  or  enfeebled   by  illness,  or  tainted  by 

Curt.  a.  morbid   influence.     Smith  v.  Tebbetts, 

The  law  does  not  require  that  per-  36  L.  J.  97 ;  16   W.  R,   18.     The  term 

sons  shall  be  able  to  dispose  of  prop-  "unsound  mind"  Includes  every  epecies 

erty   with   sound  Judgment    and   dis-  of  unsoundness.     Willett  v.  Porter,  43 

cretion.     It  is  sufficient  if  they  under-  Ind.   350.      A   "sound   mind"   is   one 

stand  what  they  are  about.     Paine  v.  wholly  free  from  delusion.     Tittel'a  Es- 

Roberts,S3  N.  Car.'4jl;  Barnhardt  v,  tate,   M}'r.  Prob.    (Cal.}  13.    A  person 

Smith,  86  N,  Car.  473;  Bost  f.  Bost,87  may  not  be  of  "sound  mind,"   but  yet 

N.  Car.  477.      But  one  should  be  ca-  l>eof "  disposing  mind,"  and  capable  of 

pable  of  exercising  judgment,   reason,  making  a  will.     Freeman  v.  Easly,  117 

and  deliberation,  in  order  to  understand  111,  317.    "Sound  and  disposing  mind" 

to  a  reasonable  degree  the  effect  of  his  means  the  power  of  understanding  the 

will  upon  his  family  and  estate,  Bates  nature  of  the  properly,  the  family,  and 
971 


>y  Google 


SigiMofKntel    TESTAMENTARY  CAPACITY. 

But  it  is  not  necessary  that  he  should  have  a  recollection  of  all 
his  estate  and  family,  and  of  their  condition  in  general,  nor  that 
he  should  have  an  appreciation  of  the  probable  eflect  of  his  will 
upon  them  and  be  able  to  collect  all  these  matters  in  one  view.* 
And,  from  the  general  rule,  it  follows  that  the  same  degree  of 
capacity  is  not  required  for  the  disposition  of  a  small  estate  as  in 
the  disposition  of  a  larger  and  more  complicated  one.* 

That  a  person  has  sufficient  understanding  to  transact  the 
ordinary  business  of  life,  is  strong  evidence  of  his  testamentary 
capacity  ;*  but  the  want  of  such  an  understanding  does  not  neces- 

the  effect  of  the  will.  SeRon  v.  Hop-  ence  In  the  measure  of  capacity  re- 
wood,  I  F.  &  F.  J78.  Under  a  »tat-  quired.  Schouler  on  Wills  (ad  ed.),  If 
ute  providing  that  persons  of  "  sound  33,  "  If  he  were  of  sane  memory  at  the 
mind  and  memory"  may  make  a  will,  time  of  making  the  testament  of  the 
an  Instruction  in  those  terms  cannot  be  goods,  he  could  not  be  of  non-sane  mem- 
complained  of  because  It  makes  no  dis-  ory  at  the  time  of  making  the  will  of 
Hnctlon  between  "sound  mind"  and  the  lands,  both  being  made  at  one  and 
"disposing  mind."  Keithley  w.  Staf-  the  same  Instant."  Wlnchectcr's  Case, 
ford,  116  ni.  507,  The  words  "  mind  "  Co.  Rep  ,pt.  6,  p.  23 ;  Sloan  v.  Maiwell, 
and  "memory,"  as  used  In  the  Nevi  3  N.  J.  Eq.  563.  But  probate  of  a  will 
3'ork  statute  regarding  testamentary  of  personalty  Is  not  conclusive  evidence 
capacity,  are  convertible  terms.  For-  of  mental  capacity  to  make  a  will  of 
man's  Will,  54  Barb.  (N.  Y.)  274.  real  estate,  for  the  reason  that  in  either 
The  words  "unsound  mind  "  include  case  the  question  of  capacity  Is  tried  by 
every  species  of  mental  defect,  and  are  different  jurisdictions.  Shelf,  on  Lu- 
not  confined  to  idiots,  non  comfota,  nacy  66,67;  Doe  v.  Teage,  5  B.  &  C. 
lunatics,    monomaniacs,    or   distracted  335;  11  E.  C.  L.  348. 

Srsona,  though  so  defined  by  statute.  a.  Sheldon  v.  Dow.  i  Dem.  (N.  Y.) 
urham  v.  Smith,  120  Ind.  463.  A  503;  Campbell  u.  Campbell,  130  Jll.  467. 
person  may  be  of  "sound  mind  and  It  la  sufficient  if  there  is  capacity  for 
memory,"  though  his  recollection  be  the  object  attempted.  Hoban  v.  Cam- 
Impaired,     Yoe  V.  McCord,  74  III,  33.  pan,  J3  Mich.  346. 

WtM,  Law  dovarna.— The  validity  of  There  can  be  no  aafer  rule  than  that 

a  will  of  real  estate  is  to  be  determined,  the  competency  of  the  mind  should  be 

as  respects  the  mental  capacity  of  the  judged  of  by  the  nature  of  the  act  to  be 

testator,  by  (he   /ex  r-»' i iVcr;  that  of  a  done  on  a  consideration  of  all  the  cir- 

wlll  of  personalty  by   the /e*  domicilii,  cumstancesofthecase.  Triabw.Newdl, 

Varnerv.  Bevlll,  17  Ala.  286;  Succes-  63     III.     ig6;     Marsh    v.     Tyrrell,    1 

»Ion  ofRoberl,  2  Rob.  (La.)  427.  Hagg.  122. 

1.  McMasters  r.  Blair,  39  Pa,  St.  398;  3.  Tomkins  ii,  Tomklns,  l  Bailey  (S. 

Wllion   V.   Mitchell,    loi    Pa,  St.  495;  Car.)   91;  Coleman   v.   Robertson,   17 

Daniel  t^,  Daniel,  39  Pa.  St.  191;  Taw-  Ala.  84;  Comslock  r,   Hadlyme,  etc., 

ney  v.  Long,  76  Pa.  St.  106;  Shaver  i/,  Soc,  8  Conn,  354;  Meeker  v.  Meeker, 

McCarthy,  110  Pa.   St.  m;  Reichen-  75  111.  360;  Freeman  r,  Easly,   117  III. 

,._.,._    -t,    ,,     ,     ___   -«      g,       ,.  ,i;;Schneiderp,  Manning.  121  111.376; 

r— -    -  — ..ler.  (.t   1-      '•■      -■*      *•         ■    ■■         "         -   ■■  

Brown  v.  Mitchell, 

and   complete   understanding   and   ap-  Hardin,  £ 

preciatlon  of  any  of  these  matters  In  all  08   Mo.  433;  Stewart's  Will,   ij  N^Y. 

their  beanngs,  as  a  person  In  sound  and  Supp,  601 ;  60  Hun  (N.  Y.)   586;  Kled- 

vigoroua   health    of   body    and    mind  alsch's    Will     (Surr.   Ct.),    13   N.   Y. 

would  have.    Kempsey  v.   McGinnisa,  Supp.    3(;5;    Jamison     ■v.   Jamiaon,   3 

at  Mich.  141.  Houst  (t)el,)  108. 

ThaBunaOapaeltjrUSeaiilrMlliiIIalt-       The  precise  point,  however,  ii  the 

Ins  4  WUl  of  Peraonalty  aa  of  B«alt]r. —  testator's   capacity  to   understand  the 

One  having  sufficient  capacity  to  make  nature  of  the  testamentary  act,  and  too 

a  win  of  personal  estate  is  competent  to  much   stress  should  not   be   laid  on  a 

make  a  will  of  lands ;  there  Is  no  differ-  comparison    between  hia   prcMnt  and 
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sarily  show  incapacity.^  So,  one  may  not  have  sufficient  capac- 
ity to  execute  a  valid  contract,  and  yet  be  capable  of  making  a 
wilL'  This  rule,  although  generally  accepted,  is  denied  by  some 
authorities,  which  hold  that  the  degree  of  capacity  requisite  is  the 
same  in  both  cases.' 

The  same  degree  of  mental  capacity  is  required  for  the  rev- 
ocation as  for  the  execution  of  a  will.*  So,  if  a  testator,  who 
is  competent  at  the  time  of  executing  his  will,  subsequently 
becomes  insane  or  otherwise  incapacitated  and  destroys  it,  the 


6s  Pa. 


,  Ruej 


•  Kjne  -     . 
St.  368;  Converie   v.  Converse,  3 
"!;  Klrkwood  v.  Gordon,  J   Rich.  (S. 
r.)    4J4 ;     Harrison    v.    Rowan,    3 
Wash.  [U.  S.)  580;  Doe  v.  Vancleve,  4 
Wash.  (U.  S.)  i63. 

Lew    capacity   ma/   be   required  to 
nnake   a   will   than   to   make    a    deed. 
Kerr  v.  Lunsford,  31  W.  Va.  680;  Jar- 
rett  f.  Jarrett,  11  W.  Va.  584. 

A  less  d^ree  of  Imbecilitj  will  suffice 
o  create  testamentary   incapacity  than 
..III    ......  ^   ^^  excuse  for  a  crime. 

rt  V.  Thompson,  14  Pa.  St.  149. 


past  business   habits.     Brown  v.  Rig-  (Kv.)  655;  Brinkm 

gin,  94  111.  560.  -•  —  -      — .    .--..- 

In  Gajs  V.  Gass,  3  Humph.  (Tenn.) 
a;8,  it  was  held  that  an  instruction  to 
the  jurj  that  the  capacity  to  make 
money  and  to  take  care  of  ft  ts  evidence 
of  testamentary'  capacitv,  was  not  e 
ceptionable,  but  that  such  evidence  « 
not  conclusive. 

Although  possessing  business  caps 
Ity,  In  general,  a  person  may   be  co 
trolled  by  such  an  insane  delusion  with 
respect  to  the  subjects  of  his  testamen- 
tarj  disposition  as  to  render  him  Inca- 

E able  of  making  a  valid  wilt.   American  will   servi 

iblc  Soc.  V.  Price,  1 15  III.  633.  McTaggar                  ,        ,    . 

Undna  InflnaBo*. — But  as  was  said  in  ).  Coleman  v.  Robertson,  i' 

Mountain  v.  Bennet,   i   Coxe  353,  if  a  McElroj-  v.  McElroy,  t,  Ala.  81;  Stew- 

dominlon  was  acquired  by  any  person  art  v.  Elliott,  2  Mackey  (D.  C.)  307. 

over  a  mind  of  sumclent  sanity  for  gen-  See  ^Iso  Boughton  v.  Knight,  L.  R.,  3 

eral  purposes  and  of  sufficient  sound-  P.  &  M,  64. 

ness    and    discretion    to    regulate    his  Schouler  aaja :  "  The  true  criterion 

affairs  In  general,  if  such  dominion  or  is  not  whether  (he  testator  Is  capable  of 

influence  were  acquired  over  him  as  to  a  particular  transaction  inler  vivat,  but 

prevent  the  exercise  of  such  discretion,  whether  he  was  capable  of  making  a  will. 

It  would  be  equally  Inconsistent  with  the  The  comparison   is    one    of   dTfTerent 

mind.  standpoints,    rather  than   of   different 

'ombly,   136  Mass.  degrees    from  a   common  standpoint." 

nert,  81   Ala.  414-  Schouler  on  Wilis  (sd  ed.),  ^  67. 

necessary   that  the  testator.  In  Maryland,  it  is  provided  by  stat- 

at  the  time  of  making   his  will,  should  ute  that  the  inquiry  as  to  the  capacity 

be  capable  of  managing  business  gen-  of  the  testator  must  always  be  whether, 

cralljr,  if  he  then  understands  what  he  at  the  time  of  executing  oracknowledg- 

is  dmng.  Kinne  v.  Kinne,  9  Conn.  101 ;  Ing  the  will  and  testament,  he  was  ca- 

Stubbs  V.  Houston,  33  Ala.  555;  Brown  pable  of  executing  a  valid  deed  orcon- 

11.  Riggin,  94  111.  560.     It  Is  not  neces-  tract.     Code   of   Maryland,   art.  03,  4 

•ary  that  he  should  be   able  to  traffic  300;  Davis  v.  Calvert,  j  Gill  &  1.  (Md.) 

with  and  mortgage  his  property.  How-  300;  Tyson  v.  Tyson,  37  Md.  567. 

ard  V.  Coke,  7  B,  Mon.  (Ky.)  65;.  «.  Bac.  Abr.,  vol.  10,  p.  546;  Harris  v. 

Bad  management  and  waste  ot'^an  In-  Bervall,  i   Sw.  &  Tr.  153;   Scruby   v. 

herited  estate  does  not  necessarily  show  Fordham,  i  Add.  74;  Benson  v.  Benson, 

testamentary  incapacity.    Hail  v.  Hall,  L.  R.,  3  P.  Sc  D.  172;  Brunt  ir.  Brunt, 

17   Pick.  (Mass.)   373;    Brinktnan     v.  L.  R.,  3  P.  &   M.  37;  In   re  Brand,  3 

Rueggesick,  71  Mo.  553.  Hagg.  754:  Allison  v,  Allison,  7   Dana 

S.  I   Redf.  on  Wills    iiS;   Schouler  (Ky.}94; /»  r« Johnson's  Will,4oConn. 

on    Wills   (2d   ed.),   p.   62;    Banks  v.  587.     No  will   nor   alterations   thereof 

Goodfellow,    L.     R.,     5    Q^    B.    549;  which  were  made  when  the  testator  was 

Comstock    V.   Hadlyme,   etc.,   Soc.,   8  of  unsound  mind  can  be  valid,     i  Wms. 

Conn.  154;  Terry  f.  Buffington,  1 1  Ga.  on  Eiors.     (Perkins'  Am.  ed.    1877) 

345;    Howard    V.     Coke,  7    B.    Mon.  61,63. 
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will  may  be  established,  nevertheless,  if  its  contents  can  be  ascer- 
tained.' 

2.  Time  to  Which  Qneation  Relate*. — The  time  to  which  the  qucs- 
tion  of  testamentary  capacity  relates  is  the  precise  time  of  the 
execution  of  the  will.*  And  a  will  executed  while  the  testator 
is  of  sound  mind,  is  not  affected  by  his  subsequent  insanity  ;*  nor 
is  a  will  executed  while  the  testator  is  insane  revived  or  estab. 
lished  by  his  failure  to  destroy  or  cancel  it  upon  a  subsequent 
recovery.*  If  a  will  is  executed  while  the  testator  is  of  sound 
mind,  and  a  codicil  is  added  when  he  is  insane,  the  codicil  may 
be  rejected  and  the  will  admitted  to  probate ;  but  if  awill  is  exe- 
cuted while  the  testator  is  insane,  a  codicil,  added  when  of  sound 
mind,  is  a  republication  of  the  will  and  entitles  it  to  probate.* 

n.  PESBon  WASTDie  UnoxuTAiniiiTO^l.  Idiott. — The  will  of 
an  idiot  is  necessarily  void.  An  idiot  may  be  defined  as  one 
born  without  understanding,  hopelessly  incurable,  and  without 
lucid  intervals.*     If  one  can  transact  any  business  intelligently, 

1.  BavocUlou. — A  will  destroj'cd  b;  >.  Swtnb.  on   WIlU,pt.  3,  ^  3,  p.  77; 

a  person  not  poBBessing  teitamentary  Foree's  Caee,  4  Co.  60  b  (ed.  iSlG),  vol. 

capacity   is   not   a   revocation   of  such  j,  p.  430. 

will.      Rich   V.   Gilkej-,   73   Me.    soi;',  In  New  Mexico,  it  \s  expreulj  de- 

Semmes  v.  Semmes,  7  Har.  &  J.  (Md.)  clared  hy  statute  that  a  will  made  be- 

388;   Rhodei  V.  Vinson,  9  Gill  (Md.)  fore   the    testator's    insanltr  U    valid. 

169;  Mclntire  i'.  Worthington,  68  Md.  Code  of  New  Mexico,  4  1378. 

103;  Batton  V.  Watson,  13  Ga.  63;  For-  4.  Swinh.  on  Wills,  pt.  a,  5  3.  p.  7*. 

binf;  v.  Weber,  99  Ind.  5^;  Allison  v,  where  It  Is  said,  "And  so  strong  is  the 

Allison,  7  Dana  ( Ky.)  94.    In  Ford  v.  impediment  of  insanitj  of  mind  that  if 

Ford,  7   Humph.  (Tenn.)  93,  where  a  thetestatormakehls  testamentaller  this 

testator  In  a  fit  of  insanitj  directed  his  furor  hath  overtaken  him,  and  while  a* 

will  to  be  destroyed,  it  was  held  that  yet  it  doth  possess  his  mind,  albeit  the 

this  did  not  amount  to  a  revocation.  furor  aflerwardi  departing  or  ceasing, 

An  Insane  man  can  have  no  intent  the  testator  recover  his  former  under- 
such  ai  Is  necestarj  to  revoke  a  will,  standing,  yel  doth  not  the  testament 
Smith  V.  Walt,  4  Barb.  (N.  Y.)  28.  made  during  his  former  fit  recover  anj 

In  Forman's   Will,  i  Tuck,   (N.  Y.)  strength  or  force  therebj."     Godolph., 

305,   the  tearing  up  of   a    will    by    a  pt.   1,  ch.  8,  4  1;  1  Lorn.  Exors.  7;  11 

testatrix  when  under  such  mental  ex-  Mod.  157. 

citement  as  incapacitated  her  from  E.  i  Redf.on  Wills,  p.333;  1  Wma.on 
forming  a  reasonable  and  intelligent  Exors.  61  (Perkins' ed.  1877);  Billing- 
Intention  to  revoke  her  will,  was  not  hurst  v.  VIckers,  i  Phlil.  187;  Wood 
considered  a  revocation.  v.   Wood,   i   Phill.   357  ;   Brounker  i>- 

In  Idley  v.  Bowen,  11  Wend,  (N.  Y.)  Brounker,  3  PhlU.  57. 

337,  it  was  t^eld  that  a  revocation  bj  If  the  testator  was  sane  at  the  time 

burning  (he  will  by  the  testator  could  of  making  the  last  of  several  codicils,  it 

be  impeached  by  showing  the  Incompe-  Is  not  necessary  to  prove  sanity  at  the 

tency  of  the  testator  at  the  time  of  the  time  of  making  the  other  codicils,  since 

act.     Sec  also  Nelson   u.  McGiffert,  3  the  last  is  In  law  a  republication  of  those 

Barb.  Ch.   (N.  Y.)    158,  where   Wal-  prior  thereto.      Brown  v.    Riggln,  94 

worth,  Ch.,  ruled  to  the  same  effect  111.  560. 

1.  Ayrevv.  Hill,  a  Add.  310;  Billing-  S.  Idiot*.  — Bac.  Abr.,  vol.   5,   A   t; 

hurst  V.  Vickers,  I  Phlll.  191 -,  Handler  Schouler  on  WItls(ided.},  490;  i  Redf. 

*.  Stacey.  I  F.  &  F.  574;  Etter  v.  Artn-  on  Wills  61, 64;  Whart.  &  Stint's  Med. 

strong,  46  Ind.   197;  Shailer  v.  Bum-  Jnr.  1873,  §  33.     The  principal   charac- 

stead,  99  Mass.  iia;  Kerr  v.  Lunsford,  terlstlcs  of  Idlocv  are  thus  described  by 

31  W,  Va.  659.  "The  very  date  of  the  Ray  (Med.  Jur.'lnsanity  54):    "Idiocy 

paper  propounded,'' He Cullough't Will,  la  that  condition  of  mind  In  wliich  the 

35  Pa.  Leg.  Int  169.  reflective,  and  all  or  a  part  ortbe  tBeC' 
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he  is  not  an  idiot.'     The  will  of  an  idiot,  though  wise  in  its  pro* 
visions,  is  nevertheless  void.* 

2.  ?enona  Deaf  and  Dumb,  and  Blind  Pemmi. — At  common  law 
persons  who  were  bom  deaf  and  dumb  were  presumed  to  be 
idiots,  and  were  held  to  be  incapable  of  making  wills.'  At  pres- 
ent, however,  it  seems  that  there  is  not  even  prima  facie  pre- 
sumption  of   incapacity,  and  whether  such   persons  are  to  be 

tlve  powers  are  either  entireljr  wanting,  acteriitic  of  idiocj*  is  permanence  with 
or  are  tnanirested  to  the  «ligliteBt  poid-  little  or  no  variation,  liiough  often  in 
ble  extent.  In  reasoning  powers  manjr  the  case  of  Idiots  it  does  sometimes 
Idiots  are  below  the  bmteG,  unable  to  happen  that  there  will  be  a  greater  de- 
compare  two  ideas  together;  nothing  gree  of  Mcitement  dcmongtrBted  at 
leads  them  to  act  but  the  faint  iinpres-  some  than  at  other  periods, 
slons  of  the  moment,  and  these  are  %.  Swinb.  on  Wills,  pt.  J,  4  4,  pi.  5, 7 ; 
often   insufficient    to    Induce   them   to  Bac,  Abr.   Wills,   B  11;   Potter,  T.,  in 

Sutify  even  (heir   Instinctive   wants."  Harper  v.  Harper,  i  Thomp.  &  C.  (N. 

everiy's  Case,  4  Co.  113 ;  Browning  v,  Y.)  354. 

Reane,  2  Phill.  69;  Bannatyne  v.  Ban-  In  Townsend  v.  B<^art,  5  Redf.  (N. 

--'-ne,  14  Eng.  L.  &  Eq.  sSl;  Bonner  Y.)  93,  the  testatrix  was  an  unmarried 

.  lo'althewB,  ei'/et/ 1  Shelf.  Lunacj*  176.  woman,  ji  years  old,  and  owned  con- 

The     term   "idiot"  is    restricted   to  siderable  real  estate ;  she  resided  with 
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3  foolish  (rom  birth,  supposed  to  her  mother  until  the  death  of  the  latter, 

De  naturally  without  mind.     Spedling  after  which  she  lived   wilh  a  cousin  17 

*,  Worth  County,  68  Iowa   \t,2.      See  years,  until  her  own   death.     She  was 

Stewart  v.   Lispenard,   16  Wend.  (N.  a  member  of,  and  attended  church,  took 

Y.)  3^5.  care  of  her  room  and  person,  and  was 

1.  £rrickson  v.  Fields,  30  N.  J.  Eq.  able  to  do  some  light  house  and  needle 

634.   Bannatyne  f.  Bannatyne,  14  Eng.  work.     She   stuttered  and   could  utter 

L.  &  Eq.  j8i,  is  a  leading  Engllshcaee,  only  short  sentences;  never  learned  to 

in  which  the  will  was   attacked  on  the  read   and  write,  though    she  attended 

ground  of  the  Idiocy  or  imbecility  of  school  for  three  3-ears;  was  unable  to 

the  tesUtor.     It  appeared  that   he  wa«  count  more  than  ten,  or  tell  the  time  of 

placed  in  an  asylum  in   1S15  and   re-  day  from  the  clock;  could  neither  add 

mained  there  till  t8l7,  when  he  was  re-  nor  multiply;   had  no  idea  of  the  value 

leased.  He  made  a  rational  will  In  1820,  of  property,  or  of  money  beyond  ten 

which    was   written    for    him    by   his  cents;  did  not  know  the  amount  of  her 

mother.     In  iSll  he  was  again  placed  properiy;  and  was  easUv  lost  on  familiar 

in  the  asylum,  and  remained  there  till  streets.     Two  of  her  sisters  were  in  an 

he  died  In  1S49.     In  1S38  he  was  found  insane  asylum,  and  she  herself  was  ad- 

by  a  commission  to  have  been  of  un-  judged  an  idiot  eight  years  before  her 

sound  mind  without  lucid  interval  since  death.     She  had  a  weaV  mind  end  was 

iSlj.     The  evidence  showed  that  from  unable  to  attend  to  most  things  which 

181S  to   iSii   he  kept  a  bank  account  require    only     ordinary     Intelligence, 

and  drew  drafts  on   the   same,  which  Ten  years  before  her  death  she  signed 

were  paid  to  him  over  the  bank  counter,  a  paper  with  her  mark,  leaving  all  her 

and  there  was  no  evidence  that  he  re-  property  to  a  daughter  of  the  cousin 

celved  assistance  In  these  transactions,  with  whom  she  lived;  butprobate  there- 

The  will  was  attacked  on  the  ground,  of  w          '       ' 

not  of  lunacy  nor  of  monomania,  but  of  was 

idiocy   or  imbecility;  but  It  was  sus-  cute 

talnM,  Dr.  Lushington  of  the  ecclesias-  t.  1  Bl.  Com.  497;  i 

tical  court  saying,  "  Many  acU  of  busl-  Taylor  on    Med.    Jur 

ness  could   possibly  be  done  by  a  luna-  Exors.  (6th   Am.   ed.)   i\\   Brower   v. 

tic  and  the  lunacy  not  detected;  but  It  PIsher,  4  Johns.  Ch.  CN.Y.)44i;  Potts 

Is   scarcely   possible   to   predicate    the  v.  House,  6  Ga.  334. 

same  of  an  Idiot  or  Imbecile  person."  In  the  time  of  Coke,  the  presump- 

The  case  supports  the  proposition  that  tlon  seems  to  have  been  conclusive,     i 

there  can  be  no  such  thing  as  a  "  lucid  larm.  on  Wills  (6th  Am.  ed.)  47 ;  Co. 

Interval"  in  a  case  of  idiocy;  the  same  Lltt.   4Jb;  Yong  v.  Sant,  Dyer  56a, 

judge  having  said  further  that  the  char-  a.  13, 
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treated  as  mentally  incompetent  depends  upon  the  evidence  that 
can  be  given  of  their  capacity;'  but  if  the  presumption  does 
exist,  it  yields  to  proof  of  mental  capacity,'  as  by  proof  that  a 
person  has  sufficient  understanding  to  declare  his  wishes  by  signs, 
to  cause  them  to  be  reduced  to  writing,  and  to  execute  the  paper 
as  a  will.' 

One  who  is  blind  merely, is  capable  of  making  a  will ;  and  such 
will  may  be  admitted  to  probate  on  proof  that  it  was  read  to,  or, 
if  not  read,  that  its  contents  were  known  to,him.* 

1.  Perrine'*  Case,  41  N.  J.  Eq.  409;  (N,  V.)  43,  It  wa«  held  that  "somc- 

Dickenson  v.  BlisBctt,   1  Dick.  368.  thing  more  Ii  necesearj  to  establish  the 

1.  Schouler  on  Wills,  f  94;  Christ-  validityofawlllincBBeswhere,framtbe 
mas  V.  Mitchell,  3  Ired.  Eq.  (N.  Car.)  inRrmitiea  of  the  testator,  hU  impaired 
^35;  PottB  V.  House,  6  00.334;  /k  re  capacity,  or  the  clrcumHtances  attend - 
Harper,  6  M.  &  G.  733 ;  Morriiion  ing  the  transaction,  the  usual  Inrerencts 
V.  Leonard,  3  C.  &  P.  117;  14  E.  C.  cannot  be  drawn  from  the  mere  fonnai 
L.  338;  Elliot's  Case,  Carter  S3 ;  Har-  execution.  Additional  evidence  is,  there- 
rod  V.  Harrod,  I  Kav  &  J.  44;  Mooie  fore,  required  that  the  testator's  mind 
T.Moore,  1  Brndf,  (N.  Y.)  305.  accompanied   the  will;   that  he  knew 

InBrowerv.  Fisher,  4  Johns.  Ch.  (N.  what  he  was  executing,  and  was  cog^l■ 
Y,)44l,whe^ethe/fl»lo/acl>  presump-  zant  of  the  provisions  of  the  will." 
tfon    of  incapacity  was   recognized,  a  I.  Schouleron  Wills,  f  9.^;  I  Wms.on 
commlssfon  was  issued  to  inquire  as  to  Exors.  (6th  Am.  ed.)  11  n;  Weir  ir.Fiti- 
themental  competency  of  such  a  person,  gerald,  3  Bradf.  <N.  Y.)  43;  Moore  v. 

In    Dickenson   v.   Blissett,   i    Dtck.  Moore,  1  Bradf.  (N.  Y.)  365. 

36S,  a  person  who  was  born  deaf  and  i.  i  Redf  on  Wills,  p.  tfi;  i  Jarm.  on 

dumb,  and  who  had  attained  to  her  ma-  Wills  C6th    Am.  ed.)  35;   Wharton  ft 

jorit^,  applied  for  the  possession  of  her  Stillj's   Med.  Jur.,   ^    14;   Mitchell   v. 

real  estate  and  an  assignment  of  her  Thomas,  6  Moore  P.  C.  137 ;  In  re  Ar- 

property.     Lord  Hardewick,havingput  ford,    l  Sw.   &  Tr.   540;    Edwards   n. 

questions  to  her  in  writing,  to  which  she  Finchen,  4  Moore  P.  C.  198;  Barton  v. 

gave  sensible  answers  in  writing,  there-  Robins,  3  Ph.  455  n;    Ray  v.  Hill,  3 

ton  granted  the  application.    See  Per-  Slrohh.   (S,   Car.)    397;    Reynolds  v. 

ne'sCase,  41  N.J.  Eq.  409.  Reynolds,!  Spears  (S.  Car.)  "356;  CIU- 

PiMf  that  a  Teatator  nndantood  Con-  ton  i'.  Murray,  7  Ga.  ^64. 

tentfl  of  ViU.— It  should  appear   that  If  the  will  of  a  blind  person  is  read  to 

the  testator   knew   and   approved   the  him,  it  is  not  necessary  that  the  rcadii^ 

contents  of  the  paper,  and  its  force  as  a  should  be  in  the  presence  of  a  witness, 

testamentary  act.      Shelf,  on  Lunac73;  Martin  v.  Mitchell,  38  Ga.  383. 

I  Wms.  on  Exors.  (6th  Am.  ed.)  31  n;  The  circumstance  that  the  blind  man 

7  Encyc.   Brit  (7th  ed.)  64^;   Durfur  had  dictated  the  will,  and  when  it  was 

f .  Croft,  3  Moore  P.  C.  13O;  Rollwagcn  read  to  him,  directed  the  attestation  to 

V.  Rollwa^en,  G3  N.  Y.  504;  Potts  v.  be  made,  it  being  attested  in  the  same 

House,  6  Ga.  314.  room  in  his  presence,  and  the  terms  of 

In   Goods   of  Owston,   a   Sw.  &  Tr.  the  sUtute  being  complied  with,  though 

461,  where  the  testator,  who  was  deaf  he   had  lost  the   controlling  power  of 

and  dumb,  made  his  will  by  communi-  sight,  and  no  fraud  bein^  alleKed,  has 

eating  his  Instructions  to  an  acquaint-  been  held  suflicienL      Neil   f.   Nell,  t 

ance  by  signs  and    motions,  who  pre-  Leigh  (Vs.)  6. 

pared  a  will  in  conformity  therewith,  Ifthewilils  not  read  to  the  testator, 

which  was  afterwards  duly  executed  hy  that  fact  is  not  sufficient  to  avoid  it, 

the  testator,  the  court  required  an  affi-  when  It  can  be  shown  from  other  dr- 

davit  from  the  draughtsman  of  the  will,  cum  stances  that  the  testator  knew  ill 

stating  the  nature  of  the  signs  and  mo-  contents  or  substance.     Longchamp  r. 

tions  by  which  the  Instructions   were  Fish,  3  B.  &  P.  N.  S.  415;  Barton  v. 

communicated.       This    will,  however,  Robins,  3  Ph.  4^5  n;  Clifton  v.  Murray, 

was  denied  probate.     See  also  Goods  of  7  Ga.  564;  Boyci  v.  Cook,  3  Leigh  (Va.) 

Gcal^  3  Sw.  &  Tr.  431,  32;   Lewis  v.   Lewis,  6  S.  &  R.  (Pa.) 

And  In  Weir  v.  Fltxgerald,  3  Bradf.  496;  Hess'  Appeal,  43  Pa.  St.  7}. 
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Persons  who  are  deaf,  dumb,  and  blind  should  not  be  judicially 
considered  incapable  from  the  fact  of  the  additional  affliction. 
This  only  calls  for  a  more  careful  consideration  of  the  testator's 
capacity,' 

Persons  who  were  not  bom  deaf,  dumb,  and  blind,  but  who  have 
become  so  from  supervening  causes,  are  presumed  competent.* 
Wherever  the  disability  is  not  congenital,  it  is  to  be  treated  as  a 
circumstance  only,  to  be  considered  with  others,  in  determining 
the  capacity  of  the  testator.' 

It  is  not  considered  necessary,  in  the  probate  of  a  will  made  by 
a  deaf  and  dumb  person,  or  by  a  person  who  is  blind,  that  the 
witnesses  should  declare  that  the  testator  was  cognizant  of  the 
contents  of  the  will.* 

3.  Lnnatioi — a.  In  GENERAL. — A  lunatic  is  one  who  is  usually 
insane,  but  who  has  intervals  of  reason  ; '  though  the  term  is  fre- 
quently used  to  describe  all  persons  of  unsound  mind  who  are  not 

If  resBonsble  ground   U  laid   for  be-  testing  witncBSM  thereto,  and  are  both 

lieving  that  the  win  was  not  read,  or  examined  upon  (he  motion  for  prot>ate 

that  there  was  fraud  or  impoBitlon  of  of  the  same."     Code,  4  241a.     In  Nviu 

any  kind  practiced  upon  the  testator,  It  MtxicQ,  "  the  deaf  and  dumb  from  birth 

U   Incumbent   upon   those   who  would  cannot   make  a  will,  unlets   they   can 

support  the  will  to  meet  such  proof  bj-  declare  It  In  writing."     Code,  4  137S. 

evidence  and  to  BStUfy  the  jury,  either  t.  i  Redf.  on  Wills   51;  Schouler  on 

that   the   will    was    read    or  that  the  Wills  (ed.  1891),  ^  96;  Yong  v.  Sant, 

contents  were  known  by  the  testator,  Dver  56  a,  n,  13. 

Harrison  v.  Rowan,  3  Wash.  (U.  S.)  I.  Schouleron  Wills  (ed.  1892),}  96; 

580.     See  alto  Harden  v.  Hays.a  Pa.  Wilson  u.  Mitchell,  loi    Pa.  St.  495, 

St.  163;   Harding   v.   Harding,  18  Pa.  where  the  testator  was  over  100  years 

St.  341;  Hoshauerv.  Hoshauer,  36  Pa.  old,  blind  and  deaf;  Lone  u.  William- 

St.  406.  ton,  3  N.  ].  Eq.  S3;   Gombault  v.  Pub- 

In  Harleston  v.  Corbetl,  13  Rich.  (S.  lie  Admr,,  4  Bradf.  (N.  Y.)  316,  where 

Car.)  604,  it  was  held  that  any  proof,  the  testator,  totally  deaf,  communicated 

which    satisfactorily    shows    that    the  his  Instnictiona  on  ■  slate. 

testator  was  cognizant  of  the  contents  «.  i  Redf.  on  Wills  57;  Schouler  on 

of  the  will,  JB  competent.     Thedeclara-  Wilts,   ^  99;   Longchamp  v.  Fish,  5  B. 

tions  of  the  blind  man,  made  after  the  &  P.  N.  R.  41c;  Fcncham  v.  Edwards, 

execution  of  his  will,  were  given  in  evi-  3  Curt.   63;    Barton  v.   Robins,  3  Pb. 

dence  to  show  that  he  knew  the  con-  455;    Moore    v.    Paine,  3    Cas.   temf. 

tents  when  he  executed  the  will.  Lee  595. 

By    the   Roman   law,    a  blind   man  As  subscribing  witnesses,  all  that  It 

might  make  a  nuncupative  will,  by  de-  is  necessary  they  should  prove,  Is  that 

clarlngthe  tame  before  seven  witnesses:  ceremony  which    they  witnessed    and 

but  he  could  not  make   a  teilament  in  which   the   statute  requires.     Weir   o. 

writing,  unless  it  was  read  to  him  and  Fitzgerald,  a  Bradf.  (N.  Y.)  69. 

acknowledged  by  him  to  t>e  his  will  be-  But  Mr.  Jarman'a  rule  In   regard  to 

fore  the  witnesses.     See  Weir  v.  Fltz-  this  point  la  the  very  least  that  will  in- 

gerald,  2  Bradf.  (N.  Y.J  68.  sure  safety,  "  that,  in  proportion  as  the 

1.  I  Redf.  on  Wilts,  p.  55;  Weir  i>.  infirmlries  of  the  testator  eipoae  him  to 

Fitzgerald,  1  Bradf.  ( N.  Y.J  43  ;  Reyn-  deception.  It  becomes  imperatively  the 

oldt  i/.  Reynolds,  i  Spears  (S.  Car.)  356.  duly,  and  should  be  anxiously  the  care, 

Although,  as  In  the  case  of  persona  of  all  persons  asGlsting  in  the  testamen- 

deaf  and  dumb  at  common   law,  they  lary  trantaction,  to  be  prepared   with 

were   considered   incapable   of  having  the    clearest    proof    that    no    Impost- 

anituMi  ttiitndi.     3  Bl.  Com.  497.  tlon  has  been  practiced."     i  Jarm.  on 

In  Georgia,  "  a  deaf,  dumb  and  blind  Wills  (6th  Am.  ed.)  47. 

person  may  make  a  will,   provided   the  B.  Beverly's  Case,   4   Co.,   134  b;  I 

Interpreter  and  scrivener  are  both  at'  Wms.  on  Exora.  (6th  Am.  ed.)  33. 
35  C.  of  L.— 63                        977 
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idiots  or  imbeciles.     The  term  is  not  of  as  wide  import  as  ntm 
compos  mentis y 

b.  Lucid  Intervals. — A  will  made  during  a  lucid  interval  is 
valid,'  while  one  not  made  in  a  lucid  interval  is  void,  even 
though  it  is  wise,  just,  and  natural  in  its  provisions."  A  lucid 
interval  is  not  a  mere  remission  of  mania  ;  it  must  continue  long 

enough  to  give  some  assurance  of  a  return  of  asound  and  disposing 

mind.*     It  is  not  necessary  that  the  patient  be  restored  to  the 

I.  I  Redf.  on  WillB  6j.  The  term  and  finished  in  the  meantime."  t  Wmi. 
"noH  comfos  metttis"  te  of  larger  on  Exors.  (Perkins'  Am.  ed.)  33;  Go- 
import  and  includes  all  persons  of  un-  dolph,  pL  i,  ch.  8,  4  2;  Wentw.,  ch.  1.  p. 
sound  mind.  Co.  Litt.  2^6  b;  Roch-  33  (14th  ed.);  Hal!  o.  Warren,9  Vet- 
ford  f.  Ely,  Ridgwaj-  52S.  610;   Rodd    V.   Lewis,    2    Cas.    temf. 

The  generally  accepted  medico-legal  Lee  176. 

definition  of  lunacy  is,  that   it  is  "  the  Georgia  Code,  $  3407,  provides  that 

prolonged   departure,  without  an  ade-  a  lunatic  may   malie  a  will  during  a 

quate  external  cause,  from  the  state  of  lucid  interval. 

^. .  __j__  _r.L:_i.,__ ,  ._  J    SchouleronWillB,5  78;  I  Wms.oo 

Exors.  (Perkins'  Am.  ed.)  361   n;  Har- 
per V.  Harper,  i  Thorap.  &  C,  (N.  Y.) 

r  Ray,  says:     "Madness   U   not  351;  Potts  ti.  House,  6  Ga.  334, 

Indicated  so   much   by   any  particular  4.  1  Redf.  on   Wills    109;    Schouler 

extravagance   of    thought    or    feeling  on  Wilts   (ed.   1892),  f    108;  Taylor's 

as  by  a  well-marked  change  of  char-  Med.  Jur.  651.     Some  authorities 'deny 

acler  or  departure   from  the   ordinary  altogether    the    existence    of    such    a 

habits  of  thinking,  feeling,  and  acting,  thing  as  a  "lucid  interval,"  but  admit 

without  any  adequate   external   cause,  that  there  may  be  times  when  a  lunatic 

To   lay   down,   therefore,    any  partic-  has  suliicient  capacity  to  execute  a  will, 

ular  definition   of   mania   founded   on  i  Whart&  Still^'slited.  Jur.  (3d  ed.},^ 

symptoms,  and  toconsider  every  person  745.  The  distinction  is  too  finely  d rami 

mad  who  may  happen  to  come  within  (or  legal  purposes,  and  the  term  will  con- 

the  range  of  its  application,  might  in-  tinue  to  hold  its  place  In  legal  nomen- 

duce  the  ridiculousconsequenceofmak-  clature.     Schouler  on  Wills  i8g2,  ^  109. 

Ing  a  large  portion  of  mankind  of  un-  But  the  term  should  not  be  confounded 

sound  mind.     .     .     .     When  the  sanity  with  that  slate  of  mind  in  which  one 

of  an  individual   is  in  question,  instead  partially  insane,  or  a  monomaniac,  is 

ofcomparlng him  with  a  fancied  stand-  competent  to  execute  a  will;  that  Is, 

ard   of   mental     soundness,   as   is   too  when  his  delusions  are  of  a  kind  which 

commonly     the   custom,     his    natural  cannot  influence  any  testamentary  dis- 

character  should  be  diligently  Investi-  position   he   may  niake.    There  is  no 

gated,  in  order  to  determine   whether  such  thing  as  a  "lucid  interval  "in  a 

the  apparent  indication  of  madness  is  case  of  partial  insanity,  since  the  patient 

not  merely   the  result  of  the  ordinary  is  at  all   times  insane,  but  with  respect 

and  healthy  constitution  of  the  faculties,  only  to  one  or  more  subjects.     1  Wms. 

In  a  word,  he  is  to  be  compared  with  on  Exors.  (Rand&T.  Am.ed.)  73;Dew 

himself  and  not  others."     Ray's  Med.  v.  Clark.  1   Add.  279;  Smee  v.  Smee, 

Jur.  Insanity  (stb  ed.),  I)  133.  L.  R.,  5  P.  D.  84. 

S.  Lnaldlntarral,— Gombaultt'.Pub-  No  intelligible  definition  of  the  dis- 
lic  Admr.,  4Bradf  (N.  Y.)2]6;  Wright  tinction  between  a  remission  of  lunacy 
V.  Lewis,  5  Rich.  (S.  Car.)  21a;  Swinb.  and  a  lucid  interval  can  be  given,  ex- 
pt-  'i  4  3'  pi-  3i  where  it  is  said,  "How-  cept  it  Is  made  to  depend  upon  duration 
belt,  if  these  mad  or  lunatic  persons  and  degree.  1  Redf.  on  Wills  109,  lia. 
have  clear  or  calm  intermissions,  then  Dr.  Taylor  says:  "  By  a  lucid  irterral 
during  the  time  of  their  quietness  and  we  are  to  understand  a  temporary  cM- 
freedom  of  mind  they  may  make  their  sation  of  the  insanity,  or  a  perfect  res- 
testaments,  appointing  executors  and  toration  to  reason.  This  state  differ* 
disposing  of  their  goods  at  their  pleas-  entirely  from  a  remiision,  fn  which 
ures;  BO  that  neither  the  furor  going  be-  there  is  a  mere  abatement  of  the 
fore,  nor  following  the  making  of  the  symptoms.  .  .  .  Nothing  more  is  lil- 
testament  doth  hinder  the  same  begun  tended  by  a  tucid  interval  than  that  the 
978 
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precise  condition  of  mind  in  which  he  was  before  the  inception 
of  lunacy,  but  he  should  so  far  recover  his  mental  faculties  as  to 
appreciate  his  testamentary  act.* 

A  party  who  alleges  a  lucid  interval  must  prove  it.*  Where, 
however,  a  will  is  wise  and  natural  in  its  provisions,  it  is  in  itself 
strong  evidence  that  it  was  made  in  a  lucid  interval  and  that  it  is 

therefore  valid."     While  on  the  other  hand,  if  it  be  foolish  and 

patient  «hall  become  entirely'  conscious  evincing  tlie    mental   capacltjr   of   the 

of  his  acts  and  capacity'."     Taylor  od  testator. 

Med.Jur.  (ed.  i86i)6si.  I.  Burden  of  FtooT. — If  dersngement  be 

1.  Bojd  V.  Ebj',  8  Watts  (Pa.)  66;  proved  to  have  eiUted at an^  partlcuUr 
Lucas  V.  Parsons,  V]  Ga.  63t.  Lord  time,  but  a  lucid  interval  be  alleged  to 
Chancellor  Thurlow  is  said  to  have  have  prevailed  at  the  period  particu- 
held  in  Atty.  Gen'l  u.  Pamther,  3  Bro.  larly  referred  to,  then  the  burden  of 
C.  C.  441,  that  the  lunatic  must  be  ab-  proof  attaches  on  the  party  alleging 
solutely  restored  to  his  former  state  of  such  lucid  Interval,  who  must  show 
mind  in  order  to  do  a  valid  and  respon-  sanity  and  competence  at  the  period 
Bible  act ;  but  this  dictum  was  repudi-  when  tlie  act  was  done  and  to  which 
Btedby  Lord  Eldon  in  £x /.  Holyland,  the  lucid  interval  refers.  This  rule  was 
II  Ve«.  10,  when  hesaid!  "Theremay  gUted  by  Lord  Thurlow  in  A«y.  Gen'l 
be  frequent  Instances  of  men  restored  ti.  Pamther,  3  Bro.  C.  C.  441,  and  a^- 
to  a  state  of  mind  inferior  to  what  they  f  roved  by  Lord  Ersklne  in  White  v. 
posaessed  before;  yet  it  would  not  be  Wilson,  13  Ves.  89;  Prinsep  v.  Dyce 
proper  to  support  commissions  of  lu-  Sombre,  loMoore  P.C.  178.  See  also, 
nacy  against  them,"  and  In  Hall  Ti.  War-  to  the  same  effect,  White  v.  Driver,  I 
ren,  9Vea.  611,  Sir  Wm,  Grant  said:  Ph.  88;  Ayrey  v.  Hill,  I  Add.  aio; 
"If  general  lunacy  is  established,  they  Klnleside  v.  Harrison,  2  Ph.  450;  Brog- 
will  be  under  (he  necessity  of  showing,  den  v.  Brown,  i  Add.  445;  Evans  v. 
not  merely  a  cessation  of  the  violent  Knight,  i  Add.  239;  Wood  v.  Wood,  i 
symptoms  ofthediaorder,  but  arestora-  Ph.  363 ;  Wheeler  k.  Alderson,3  Hags 
tion  of  the  faculties  of  the  mind  suffi-  *:"' ■  t^..^.™  ,.  U7-I™v.t  .,  o.,..  & 'H 
cient  lo  enable  the  party  tojudge  sound- 
ly of  the  act."  /Br^taylor's  Will,  TEdm.  Set.  Casl 

wma  Snrt«lii«d Wills  made  during  (N.  Y.)  371;;  ClarL  v.   Fisher,   i   Paige 

lucid  intervals  have  been  sustained   in  (N.  Y.)!?! ;  Jackson  t>.  Van  Dusen,  5 

the  following  cases:  Hall  v.  Warren,  9  Johns.  (N.  Y.)  144;  Titlow  v.  Titlow, 

Ves.   611  ;   Ex   f.    Holyland,   11     Vee.  54  Pa.  St.  116;  Harden  v.  Hays,  9  Pa. 

II  ;  White  V.  Driver,  1  Ph.  84;  Symes  St.  ij;  Boyd  v.  Eby,  8  Watts  (Pa.)  66; 

V.  Green,  i  Sw.  &  Tr.  401;  Nichols  r.  Gangwere's  Estate,  14  Pa. St.  417;  Sax- 

Binns,  l  Sw.  &  Tr.  239;  Cartwright  v.  on  v.  Whitaker,  30   Ala.  237;   DutKeld 

Cartwright,   I    Ph.    90;    Chambers  f.  ir.  Morris,  1  Harr,  (Del.)  375;  Carpenter 

Queen's  Proctor,  2  Curt.  415;  Gomliault  *.  Carpenter,  8   Bush   (Ky.)  aSt;   Pur- 

f.  Public  Admr.,  4  Bradf.(N.Y.)  236;  year  l.  Reese,  6   Coldw.   (Tenn.)   at; 

Marisi'.Freeman,3Redf.(N.  Y.)  181;  Whitenack  u.  Stryker,  2  N.  J.   Eq.  8; 

Dickiei-.Van    Vleck,  5  Redf.   [N.  Y.)  Rush   t.  Megee,   36  Ind.  69;   Hoge  i.. 

384;  Brock  v.  Luckett,  4  How.  (Miss.)  Fisher,   Pet.   (C.    C.)    163;    Wood   *. 

459;  Goble  V.  Grant,   3  N.  J.  Eq.  619;  Sawyer,  Phil!.  (N.  Car.)  2ci. 
Lucas  It.  Parsons,  27  Ga,  593 ;  Chandler         Proof  of  a  lucid  Interval  is  rendered 

V.  Barrett,  21  La.  Ann.  58.  very  dilKcult  by  the  fact  that  the  patient 

In  Dickie  v.  Van  Vleck,  3  Redf.  {N.  often  appears  entirely  rational  when 
Y.)  284,  the  testator  called  on  a  lawyer  there  Is  really  no  abatement  of  his 
who  was  a  stranger  to  him,  in  1S71,  disease.  Brogden  v.Brown,  2  Add.443. 
dictated  a  rational  will  to  him.  trans-  Strong  proof  of  capacity  should  be 
acted  business  intelligently  in  1871  and  required  in  a  case  in  which  a  conaulta- 
1871,  had  had  attacks  of  insanity  in  tion  of  physicians  was  held  at  the  in- 
1870,  and  was  adjudged  a  lunatic  in  stance  of  those  in  whose  favor  the  will 
1874.  The  will  was  held  valid,  par-  was  to  be  made,  to  decide  upon  the  tes- 
ticular stress  having  been  laid  upon  tator's  sanity.  Christy  -v.  Clarke,  45 
the  fact  of  the  giving  instructions  for  Barb.  (N.  Y.)  529. 
the   will    to     a    strange    attorney,   as         S.  Schouler  on  Wills,§78;  i  Wms.on 
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extravagant  in  its  character,  the  contrary  may  be  presumed ; 
subject,  however,  to  the  rebuttal  of  the  presumption  by  proof  of 
execution  during  a  lucid  interval.^ 

4.  Psraoiu  Futially  Imnne — IConomuuacf — a.  In  General. — 
The  doctrine  that  the  testator's  partial  insanity  or  monomania 
will  invalidate  a  wilt  if  it  is  the  offspring  of  the  particular  de- 
lusion under  which  he  labors,  but  does  not  invalidate  a  will  which 
is  in  itself  rational  and  in  no  way  attributable  to  such  delusion,  is 
now  established  in  England^  and  the  same  doctrine  has  been 

Exors.  (Perkins' Am.  ed.)  361  n;  Swinb.  ildeil  b^  others,  and  lu  provision*  were 

Wills,  pt.  2,  4  3,  pi-  14;  CartwriEht  v.  sage  and  judicloui,  containing  nothing 

Cartwrlght,  t  Ph.  90;  Nichols  v.  Binns,  "  sounding  in  foUv,"  It  should  be  pre- 

I  Sw.  ft  Tr,  339;   Symes  ».  Green,  i  sumed,   even  in   the  c«»e  of  a   person 

Sw.  ft  Tr.  401;   Scrubj   ii.  Ford  ham,  habitually  insane,  that  tt  was  mode  dur- 

I  Add.  74;  Weir's  Will,  9  Dana  (Ky.)  ing  a  lucid  interval;  and  that  the  burden 

441 ;    Gombault    v.   Public    Admr.,   4  or  proof  was  on  those  who  attacked  It 

6Tadf.(H.  Y.)  316;  Kempsej  o.   Mc-  to  show  insanity  at  the  moment  it  wal 

(Hnnlss,  31  Mich.  113 ;  Goble  v.  Grant,  made.     See  also  Chandler  i>.  Barrett, 

3  N.  J.  Eq.  639.  31  La.  Ann.  58.     And  in  Weir's  Will,9 

In  Cartwrlght  r.  Cartwrlght,  i  Ph.  Dana  (Ky.)  434.  It  was  held  that  when 

90,  It  was  said  that  the  best  proofor  the  a  lunatic  writes  his  own  will,  in  a  nat- 

existence  or  non-eilstence  of  lucid  in-  ural  manner,  and  the  provisions   of  it 

tervals  Is  that  which  arises  from  the  act  are  altogether  sensible,  proper  and  ju- 

itielf,  and  that.  If  it  can  be  proved  that  diclous,  the  will  Itself  proves  that  when 

It  Is  a  rational  act,  rationally  done,  the  he  wrote  it  he  had  a  lucid  Interval. 

whole  case  is  proved.     In  this  case  the  But  in  Nicholas  v.  Freeman,  i  Str.ft 

testatrix  had  early  In  life  been  deranged,  Tr.  339,  it  was  held  that  the  fact  that 

but  she  recovered  and  atlerwards  car-  the  provisions  of  the  will  were  reason- 

ried  on  her  own  house  and  establish-  able  was  not  conclusive,  but  strong  cri* 

ment   like   any   sane  person.     Several  dence  of  its  having  been  made  in  a  lu- 

roonlhs  before  she  made  her  will,  and  cid  Interval.     And  Sir  H.  Jenner  Fust 


after  making  It,  many  of  the  worst  In  Chambers  11. Queen's  Proctor,iCurt. 
features  of  her  insanity  reappeared,  and  415,  says  that  while  a  rational  act  done 
n  the  day  it  was  made  her  manner  was     in  a  rational  manner  is  entitled  to  great 


wild   and  agitated,   to  such  an  extent  weigh!,  itcannot  be  arbltrarilydeclared 

that  she  gave   the  attesting  witnesses  "the  strangest  and   best   pixKif"  of  a 

the    impression   that   she   was   insane,  lucid  interval.     See  also  Bannatyne  c. 

Her   physician   had  previously  denied  Bannat3-ne.  3  Rob.  473. 

bertheuseof  books  and  writing  ma-  1.  Swinb.on  Wills,pt.3,^3,pl.  14,16. 

terials,  and  had  kept  her  hands  tied  up;  Mr.  RedReld  says  that  the  presumption 

but  on  the  day  the  will  was  made  gave  in  question  Is  but  little  more  than  one 

her    writing  materials,   in  compliance  of  fact,  "since  it  is  every  day's  exper- 

wlth    her   Importunate    demands,   and  ience  that  a  sensible  man,  in  the  fullest 

loosened  her  hands,  on  which  she  Im-  most  unquestionable  possession  of  all 

medlatel}'  wrote  out  and  sealed  her  will,  his  mental  powers,  will  sometimes  make 

tearing  up  several  sheets  of  paper  dur-  the  strangest,  most  unaccountable  dls- 

ing  the  process  and  pacing  the  room  in  position  of  his  property  without,  and 

a   disordered   manner.     The   will   was  indeed  conlrarv  to,  all  supposed  motive 

rational,  proper,  natural,  and  conform-  to   be   deduced    from   any   process   of 

able  to  the  testatrix's  affections,  and  she  fairly  conducted  k  priori  reasoning."  I 

made  a  judicious  selection  of  executors  Redf.  on  Wills  :ii.     See  also  Arbeiy 

and  trustees.     She  was  Impressed   with  ir.  Ashe,   I    Hagg.    Eri;c.  114:  Thomp- 

the  importance  of  making  her  will,  and  son  v.  Kyner,  65  Pa.  SL  36S ;  Munday 

was  greatly  agitated  by  her  Inability  to  v.  Tailor,  7  Bush  (Ky.)  491 ;  Schouler 

get   writing  materials.     The  will  wai  on  Wills  (ed.  1893),  §  lU. 

upheld.  a.  t    Redf.  on    Wills    63;    Schouler 

So  In  Kingsbury  v.  Whitaker,  33  La.  on  Wills  (ed.  1892),  4  144.    The  doc- 
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caie  of  Dew  v.  Clark,  i  Add.  379;  3  wearewrong  in  supposing nuch a  mind 
Add.  79.  In  th&t  CBK,  the  testator,  be-  retlllj  sound  on  other  subjects;  it  is  sound 
(Ides  Laboring  under  mental  perversion  onlj  in  appearance,"  and  that "  no  conG- 
on  rellKfoug  aubjecU  and  in  some  other  dence  can  be  placed  In  the  acts,  or  in  any 
particulars,  entertained  an  Insane  aver-  act,  ofa  diseased  mind,  however  Hppar- 
slon  to  his  daughter.  He  had  shown  great  ently  rational  that  act  may  appear  to 
violence  and  Irritability  of  temperto-  be,ormayinreality  be."  In  this  case  the 
wards  his  wife,  who  died  shortly  after  testatrix  was  a  widow  who  died  wlth- 
the  birth  of  the  daughter.  Testator  re-  out  Issue,  leaving  a  considerable  amount 
fused  to  see  the  latter  for  two  or  three  of  real  and  personal  property,  and  two  _ 
yearsafterherbirlh,anddeclared,  while  brothers  and  five  listers  as  her  next  of 
she  was  in  her  earliest  Infancy,  that  she  kin.  She  executed  a  will  in  1631  mak- 
w as  born  depraved,  was  the  special  prop-  tng  her  eldest  brother,  Rev.  Thomaa 
erty  of  Satan,  and  destined  to  be  the  vie-  Waring,  her  sole  heir  and  executor.  In 
tim  of  vice  and  evil.  He  persisted  in  this  1834  she  executed  another  will,  makii^ 
belief  up  to  the  time  of  his  death.  The  one  Henry  Waring,  a  stranger  to  the 
daughter  was  respectful  and  attentive  family,  the  principal  beneficiary.  The 
to  the  testator,  behaved  herself  at  all  last  will  was  wholly  in  the  handwriting 
time  with  decorum  and  propriety,  and  of  the  deceased,  and  In  Itself  disclosed 
was  a  person  of  strictly  moral  and  re-  no  positive  evidence  of  a  disordered 
ligious  habits.  The  testator  was  an  mind.  In  1S41  a  commission  found  that 
electrician,  and  of  sound  mind  except  the  testatrix  had  been  insane  from  1838. 
as  to  the  delusion  respecting  his  daugh-  Shewaa  a  widow  and  remarried  in  iSai, 
ter.  He  disposed  of  an  estate  of  the  and  shortly  after  became  strange  and 
value  of  £40,000,  leaving  the  daughter,  eccentric  in  her  conduct,  very  suspicious 
his  only  child,  an  annuity  of  £100.  The  of  servants  and  others,  had  an  Idea  that 
will  was  rejected.  Sir  John  Nicholl,  a  she  was  persecuted,  that  her  husband 
distinguished  probate  judge,  observed  was  trying  to  poison  her,  that  certain 
in  this  case ;  "  It  was  said  that '  partial  respectable  ladies  made  faces  at  her  at 
insanity  '  waa  unknown  to  the  law.  The  church,  that  she  was  preached  against 
observation  could  only  have  arisen  from  the  pufplt,  that  certain  of  the  no- 
from  mistaking  the  sense  in  which  the  blllty  and  even  her  male  servants  were 
court  used  that  term.  It  was  not  meant  in  love  with  tier,  and  entertained  many 
that  a  person  could  be  partially  Insane  other  delusions  of  an  extravagant  char- 
and  sane  at  the  same  moment  of  time;  acter;  but  none,  it  seems,  respecting  any 
to  be  sane  the  mind  must  be  perfectly  of  her  relatives,  unless  perhaps  one, 
sound  ;  otherwise  it  is  unsound.  All  namely,  an  lieir  apparent  who  bad  be- 
that  was  meant  was,  that  the  delusion  comeaCatholic,towhichdenominBtif»i 
may  exist  only  on  one  or  more  particu-  she  was  greatly  averse.  The  will  waa 
lar  subjects."  This  decision  was  rested  rejected.  The  case  of  Smith  v.  Teb- 
on  the  authority  of  Greenwood's  Case  bitt,  L.  R.,  1  P.  &  M.  39S,  seems  to  anp- 
(dttd  Dew  V.  Clark,  3  Add.  79),  port  the  dictum  of  Lord  Brougham  m 
where  the  testator  conceived  the  idea  Waring  v.  Waring,  6  Moore  P.  C.  341. 
that  his  brother  had  administered  pol-  SirJ.  P.  Wilde  there  said:  "A  person 
son  to  him,  which  delusion  became  the  who  la  affected  by  monomanlB,altbough 
prominent  feature  of  his  insanity.  He  sensible  and  prudent  on  subject*  and 
recovered  his  senses  In  a  few  monitu  occasions  other  than  those  upon  which 
and  returned  to  his  profession,  which  his  infirmity  Is  commonly  displayed,  Is 
was  that  of  a  barrister,  but  could  never  not  In  law  capable  of  making  a  will." 
divest  himself  of  the  delusion  respect-  Here  the  testatrix  Imagined  that  her 
Ing  his  brother,  who  was  his  heir  appar-  deceased  husband  wai  the  "devil,"  and 
ent,  and  accordingly,  executed  a  will  refused  to  go  Into  mourning  for  him. 


disinheriting  him.  A  jury  found  against  that  her  hdTrs-at-Iaw  were  "doomed  to 
the  will  In  the  court  of  king's  bench;  a  perdition,"  that  she  herself  was  "the 
contrary  verdict  was  found  In  the  com-     Ho!y  Ghost,"  and  her  physician  "  the 


5 leas,  and  the  suit  was  finally  com-  Father,"  and  she  caused  a  tiara  of  jev 

led.    I  Wms.  on  Exors.  (Perkins'  els  to  be  made  for  her  in  which  to  as- 

ed.)  43.    The  existence  or  possibility  of  cend  to  heaven.     She  left  the  balk  of 

such  a  thing  as  "  partial  Insanity"  was  her  estate  to  her  physician  as  the  gift 

denied  by  Lord  Brougham  in  Waring  !>.  of  "one   member  of  the   Trinity,"  to 

Waring,6  Moore P.C.34i,whotheresaId  another,  having  provided  sundry  lega- 

that,  "When  we  predicate  that  oneisof  cies  for  relatives,  servants,  and  others, 

unaound  mtnd  only  upon  certain  points.  The  will  was  set  aside. 
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generally  recognized  in  the  courts  of  the  United  States.^  The 
doctrine,  however,  was  denied  in  some  of  the  earlier  English  cases.* 
b.  Delusions. — A  delusion  which  may  incapacitate  one  from 
making  a  will  has  been  defined  as  the  conception  of  the  existence 
of  something  extravagant,  which  has  no  existence  whatever,  but 
of  which  the  person  entertaining  it  is  incapable  of  becoming  per* 
manently  disabused   by  argument,  reason,  or   proof.'     A  mere 

The  doctrine  of  Waring  v.  Warine,e  insanity,  aa  adjudged  In  Dew  v.  Clark, 

MooreP.  C.34i,and  Smilliii.  Tebbitt,  3  Add.   79,  has   been  recognized  »erj 

L.  R.,  1   P.  &  M.  39S,  1g  expressly  re-  generally  in  the  American  court*.    See 

pudittted   and   that  of  Dew  r.  Clarli,  3  Clapp    v.    Fullerton,   34   N.    Y.   190; 

Add.  79,  reaffirmed;  namely,  that  the  Lalhrop  v.    Borden,  5   Hun   (N.   Y.) 

will  of  one  Buffering  from  delueiona,  will  560;   Merrill  v.    Rolston,  5  Redf,  (N. 

not  he  set  aside  if  it  is  rational  in  itself,  Y.)  iio;  Forman's  Will,  54  Barb.  (N. 

and  in  no  way  attributable  to  such  de-  Y.)  J74;  Boyd  v.   Eby,  8  Watts  (Pa.) 

lusions.     Banks  r.  Goodfellow,  L,  R.,  72;   Pidcoch  v-  Potter,  68  Pa.  St  341; 

50^6.547.     In  this  case  two  delusions  Benoist  ti.  Murrin,  58  Mo.   307;  Gard- 

affected  the  testator's  mind:  one,  that  ner  v.  Lamback,  47  Ga.  133;  Potu  v. 

he  was   pursued  by  spirits,  the  other,  House.    6    Ga.    324,   and    cases   clled 

that  a  man,  long  since  dead,  came  per-  throughout  [his  section. 

«onaUy  to  molest  him,  Che  dead  man  But  in  India»a^  the  doctrine  seenu 

liaving  no  claim  on  the  testator's  bounty,  not  to  be  recognized.      In   Wlltett  v. 

'The   will   was   rational    and   made   in  Porter,  43  Ind.   350,  and  in   Ymen  v. 

"favor  of  the  testator's  niece,  and  was  Eggers,  57  Ind.  461,  it   was  heM  that 

sustained.    Cockburn,  C.  J.,  there  said:  the  provision  of  the  statute  declaring 

*  When  (he  jury  are  satisiied  that  the  persons  of  "  unsound  mind  "  incorope- 

^eluslon    has  not  affected  the  general  tent  to  execute  a  will  must  t>e  construed 

faculties  of  the  mind,  and  can  have  had  to  include  every  species  of  unaoundnest 

-no  effect  upon  the  will,  we  see  no  sufS-  of  mind,  whether  partial  or  complete. 

<dent  reason  why  the  testator  should  be  In   Montana    (Prob,    Code,  4  433)> 

held  to  have  lost  his  right  to  make  a  and  in  New  Mexico  (Code,  %  1378),  a 

-win,  or  why  a  will  made  under  such  clr-  person  having  an  insane  delusion  is  de- 

cumstances  should  not  be  upheld.  Such  clared  Incompetent  to  make  a  will. 

an  inquiry  may  involve,  it  is  true,  con-  9.  Waring  v.  Waring,  6  Moore  P.  C 

siderable  difficulty  and   require   much  jii ;  Smith  v.  Tibbett,  L.  R.,  i  P.  & 

nicety  of  discrimination,  but  we  see  no  M.  39S. 


I   think  that  It  is  beyond  the         S.  Dew  v.  Clark,  3  Add.  79;  Bank* 

judicial  Investigation  and  de-     w.   Goodfellow,   L.    R.,  S   Ol  B,  549; 

cislon,  or  may  not  be  disposed  of  by  a     Boughton  v.  Knight,  L.   R.,  3  P.  &  M. 


jury   . 
In  Boi 


directed   or  guided  by  a  judge." 
lughton  V.  Knight,  L,   R„      "    "" 


M.  64,  these  principles  were  reaffirmed,  (N.  Y.)   259;   Mullins  v.  Cottrell,  41 

but  the  will  was  set  aside  because  the  Miss,  391 ;  Bcnoist  v.   Murrin,  58  Mo. 

aversion  of  the  testator  to  certain  of  his  307;   Potter  i'.  Jones,  30  Oregon  339; 

children   who  were    excluded   by   the  Smith  v.  Smith,  48  N.  J.  Eq.  566. 

will,  was  considered  to  amount  to  an  Other  definitions  are :  "a  belief  ia 

insane  delusion.     In  Smee  f .  Smee,  L.  something  impossible  In  the  nature  of 

R-,  S  P.  D.  84,  the  same  doctrines  were  things  or  the  circumstances  of  the-caae," 

dectared,  but  the  will  was  rejected  as  Ray  Jour,  of  Insanity,   Apt.   1865,  515. 

laving  been  the  result  of  the  testator's  "  A  belief  in  the  existence  or  truth  of 

delusions.     In  Murfett  v.  Smith,  L.  R.,  things  which  no  man  in  his  senaei  can 

li  P.  D.  116,  the  will  was  sustained,  the  admit,"  Taylor  Med.  J ur.  (6thed.}6a6. 

Jecision  having  been  rested  upon  the  These  definitiona  have  been  criticised 

.authority  'of  Banks  v.  Goodfellow,   L.  by  Sir  J.  P.  Wilde  in  Smltli  v.  Tebbltt, 

R,,  s   Qi  B.  549,   without   an   opinion.  L.  R.,  i  P.  &  M.  37S,  as  "begging  the 

So,  also,  Russell  i/.  Lefrancois,  8  Can,  question"  and  "arguing  in  a  circle;" 

Supreme  Ct.  Rep.  33;.  but  they  were  pronounced  by  Sir  Jamet 

1.  See  1  Redf.  on  Wills  Si;  Schouler  Hannon  in  Boughton  v.  Knigbt,  L.  R., 

«n  Wills  (6th  Am.  ed.)  61,  note.  3  P.  &  M.  64,  sufficient  for  all  practical 

The  doctrine  with  regard  to  partial  purposes,     i  Redf.  on  Wills  71, 71. 
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mistake  of  fact  which  is  the  result  of  false  evidence  is  not  such  a 
delusion.* 

One  whose  mind  is  perverted  by  insane  delusions  with  refer- 
ence to  one  or  many  subjects,  however  unreasonable  and  absurd, 
may  nevertheless  make  a  valid  will,  provided  the  provisions 
thereof  are  not  influenced  by  such  delusions.^     But  a  will  shown 

In  Chanej  v.  Brjan,  i6  Lea  (Tenn.)  ollectlon  of  past  transaclione,  and  hit 

67,  this  definition  is  approved.     Mono-  reaaonlng  justly  with  regard  to  them, 

mania  ia  a  morbid  affection  of  [he  mind,  and  with  regard  to  the  conduct  of  in- 

conBlBting-  In  a  mental  or  moral  perver-  dlvIduaU." 


IT  both,  in  regard  to  some  particu'         1.  Schouler  on  Wills   (ad   ed.)   i^; 

ejector  cIssE  of  Bubjects;  an  in-     Middleditch  v.  Williams,  45  N.  J.  Eq. 

e  delusion, believing  in  the  existence     J16;  White's  Will,  131  N.  Y.  406;  Hall 


of  things  which  do  not  exist,  and  which  v.  Hall,  38  Ala.  131. 

no  sane  man  would  believe.  It  must  be  an  insane  delusion.  Brown 

And  in  American   Seamen's  Friend  v.  Ward,  53  Md-  376;  FullecV  v.  Alll- 

Soc.  «.  Hopper,  33  N.Y. 619,  Denio,C.  son,  i  Hagg.  527. 

J.,  said:  "  If  a  person  persistently'   be-  Belief   based    on   evidence,  however 

Heves  opposed  facts  which  have  no  real  slight,   is   not  a   delusion,     A  delusion 

existence  encept  In  his  perverted  im-  rests  on  no  evidence  whatever,  but  is 

agination   and   against  all  evidence  of  based  on  mere  surmise.    Tittel's  Estate, 

probability,  and  conducts  himself,  how-  Myr.  Prob.  (Cal.)  11. 

ever    logically,    upon   the   assumption  It  is  only  the  belief  of  facts  which  no 

of  the  existence,  he  is,  so  far  as  they  rational  person  could  believe. -that  is  an 

are  concerned,  under   a  morbid   delu-  insane  delusion,  i  Wms.  on  Exors.  35;  I 

Gion,aiid  delusion  in  that  sense  is  in-  Redf.  on  Wills?!.  SoinClapp  i>.FuIler- 

sanlty."  Ion,  34  N.  Y.  190,  it  wai  held  not  suffi- 

Delusions  and  hallucinations  brought  cient  to  justify  the  rejection  of  a  will, 

about  by  the  use  of  cocaine  and  mor-  that  a  testator,  in  other  respects  compe- 

phine,  will,  like  other  delusions,  Inca-  tent,  entertained  the  mistaken  idea  that 

pacitate  a  testator.     lu  re  Underwood  one  of  his  daughters  was  illegitimate,  if 

<Ohfo),  II  Wkly.  L,.  Bull,  379,  It  was  not  the  effect  of  an  insane  delu- 

The  following  characteristlcsofmon-  sion,  but  of  slight  and  inadequate  e  vl- 

omania  or  partial  insanity  are  laid  down  dence,  acting  upon  a  jealous  and  sus- 

by  Dr.  Hammond  In  his  treatise  on  in-  picious  mind.  See  also  Florey  ti.  Florej, 

aanity,   and   quoted   approvingly    in  1  34  Ala.  341, 

Whart.  &  Stint's  Med.  Jur,  i873,-4  60,  n :  An  Instruction  that,  if  the  testator  wae 
■>  First,  that  one  of  the  most  prominent  mistaken  Jn  his  belief  that  his  relatives 
features  of  I  his  species  of  insanity  is  a  had  mistreated  htm,  and  therefore  made 
morbid  feeling  of  hatred  to  friends,  and  no  provisions  for  them,  he  was  of  un- 
a  disposition  to  do  them  Injury;  second,  sound  mind,  waserroneous.  The  fact  of 
that  It  Is  especially  a  symptom  of  such  mistaken  belief  does  not,  aa  a  mat- 
monomania  to  imbibe  delusions  which  terof  law,  amount  loan  Insanedelusion, 
exercise  a  governing  influence  over  the  Carpenter  v.  Bailey,  94  Cal,  406. 
mind  of  the  affected  individual,  and  In  the  case  ofDate's  Estate,  13  N.  Y. 
force  him  to  the  commission  of  acts  Supp.  205;  58  Hun  (N.  Y.)  608,  the 
which  in  a  state  of  sanity  he  would  not  testator  was  declared  competent,  on  the 
perpetrate;  third,  that  the  monoma-  evidence  of  the  scrivener,  a  lawyer  who 
niac  has  power  to  conceal  his  delusions  was  also  one  of  the  subccribing  wlt- 
and  to  arrest  the  paroxysms  to  which  neaaes,  and  who  testified  that  the  les- 
he  may  be  subjected."  tator  directed  changes  to  be  made  in  his 

In  Nichols  v.  Blnns,  i  Sw.  &Tr.  339,  will  as  to  his  son,  because  of  reports  of 

Sir  C.  CreMwell  said:  "  Where  a  per-  his  bad  conduct  which  he  had  heard, 

son  is   laboring  under  an  insane  delu-  S.  Dunham's  Appeal,  17  Conn,  193; 

sion,  his  aanity  1b  to  be  tested  by  direct-  Potts  t>.  House,  6  Ga.   334;   Wetter  l>. 

ing  bis  attention  to  the  subject-matter  of  Habersham,  60  Ga.  193;  Boardman  v. 

the  deluaion;   but  where  he  Is  afflicted  Woodman,  47  N.  H.  120;  Stackhouseo. 

with    habitual    insanity  without  delu-  Horton,  15  N^.  Eq.  3o3 ;  Lee  -d.  Scud- 

'      .,  his  sanity  ia  to  be  tested  by  his  der,  31  N.  J.  £lq.  634;  James  v.  Lang- 

—  'o  questions,  his  apparent  rec-  don,  7  B.  Mod.  (Ky.)  193 ;  PJdcock  v. 
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to  be  the  direct  offspring  of  delusions  which  control  the  mind 
of  the  testator,  cannot  be  sustained.' 

The  exclusion  of  relatives  is  frequently  the  result  of  insane  de- 
lusions in  respect  to  them,  and  whenever  this  can  be  proved  in  any 
particular  case,  probate  of  the  will  should  be  refused.*     When, 

however,  the  testator  has  made  his  will  with  an  appreciation  of 
his  property  and  the  claims  of  those  who  were  the  natural  objects 

of  his  bounty,  the  exclusion  of  his  relatives,  or  apparent  unjust 

Potter,  68  Pr.  St.  343 ;  Rice  ■0.  Rice,  50  134,  an  insane  delusion  witli  respect  to 
Mich.uS;BlackleAwiIl,4S  Wis.  294;  the  tesUtor'a  property  nas  held  to  in- 
Cole'G  Will,  49  Wis.i79;ChaHin'G  Will,  validate  hU  will,  although  his  memory 
33  Wis.  557 ;  Florey  ti,  Florej,  24  Ala,  and  reasoning  powers  in  other  respects 
341;  /■  re  Maxwell's  Estate,  1  Russ  &  were  unimpaired. 
ClieE.  (Nova  Scotia)  139.  It  is  error  to  instruct  the  jury  in  cf- 

Where  it  is  shown  that  the  testator  fect,thatB  wiil  may  besu5tBined,thougb 

was  under  an  Insane  delusion,  his  men-  the  result  of  an  insane  delusion.  If  they 

tal  capacity  is  to  be  measured  by   the  believe  the  testator  would  have  matie 

relation   or  the  delusion   to  the  testa-  the   same   will  If  he  had  been   in   his 

mentary  act,  Matterof  Vedder,  6  Dem.  right    mind.       Cotton    v,    Ulmer,    4c, 

<N.  Y.)  ga.  Ala.  37S. 

In  HoUingcr  v.  Syms,  37  N.  J.   Eq.  1.  BaUtivaiBiollldaa— VUU  B«|«otML 

331,  a  delusion  of  the  testator  in  regard  —Merrill   t>.  Rolston,  5  Redf.   (N.  Y.> 

to  his  own  physical  condition  did  not  311;  American  Seamen's  Friend  Soc 

affect  the  testamentary  disposition.  v.  Hopper,  43  Barb.  (N.  Y.)  635 ;  a£'d 

In  Rice  v.  Rice,  53  Mich.  433,  the  33  N.  Y.  619;  Matter  of  Dorman,  j 
testator  was  proved  to  have  entertained  Dem.  (N.Y.)  113;  Woodbury  f.Obear, 
many  strange  and  unreasonable  delu-  7  Gray  (Mass.)  470;  Ultel's  Estate, 
•ions,  among  them  that  he  was  a  great  Myr.  Prob.  (Cal.)  13;  Sherley  i).  Sher- 
man, that  his  services  were  needed  by  1e^,  Si  Ky.  340;  Johnson  v.  Moore,  i 
the  general  government,  and  that  he  Litt.  (Ky.)  371;  Marrel  f.  Hairel,  i 
wasflkely  to  be  made  secretary  of  the  Duv.  (Ky.)  304;  Carlln  v.  Baird  (Ky. 
treasury;  but  his  will,  not  being  affected  1S90),  13  S.  W.  Rep.  434;  Carter's  Es- 
by  such  delusion,  was  sustain^.  tate,  11  Fa.  Co.  Ct.  Rep.  140;  Leech  tr. 

A  delusion  of   a   testatrix   that   she  Leech,  l  Phila.  (Pa. J  147;  Evansi>.  Ar- 

had  been  robbed  and  was  destitute,  is  nold,   53   Ga.   169;  Lucas  v.   Parsons, 

Insufficient    to   establish   testaroentan  34  Ga.  640;  Burkhart  r.  Gladish,   113 

Incapacity.     Rodger's  Estate,  19  W.  14.  Ind.  338;   Staser  v.    Hogan,   i3o  Ind. 

C.  (Pa.)  383.  307;  American  Bible  Soc.  n.  Price,  115 

G«arjfia  Code,  section  1407,  provides  III.   633;   Ballantine  v.   Froudfoot,  (a 

that  a  monomaniac  may  make  a  will.  Wis.  316. 

provided  the  same  be  in  no  way  the  Gtorgia  Code,  section  3399,  pro- 
result  of,  nor  connected  with,  his  de-  vides  in  substance  that  where  an  entire 
luslons.  estate  is  bequeathed  to  a  stranger,  to 

1.  Whitney  v.  Twombly,  136  Mass.  the  exclusion  of  the  wife  and  children, 

14;;  American  Seamen's  Friend  Soc.  V.  the  will  should   be  closely  scrudnlied. 

Hopper,  43  Barb.  (N.  Y.)  637,  aff'd  33  and  upon  the  slightest  evidence  of  ab- 

N.  V.  614;  Stanton  v.   Wetherwai,  10  erration  of  intellect,  fraud  or  undue  in- 

Barb.  (N.  Y.)  363;  Merrill  v.  Rolslon,  fluence,  probate  should  be  refused. 

5  Redf.  (N.  Y.)  330;  Johnson  V.  Moore,  By  the  Roman  civil  law,  a  wiU  which 

I  Litt.  (Ky.)373;  Townej  v.  Long,  76  totally  excluded  any  child  ofthe  testator 

Pa.  St  106.  from  participation   in   his  estate,  was 

In  Morse  v.  Scott,  4  Dem.  (N.  Y.)  styled  "  inofficious,"  and  condemned  as 

514,  the  testator  was  Induced,  by  an  in-  the  product  of  insanity.  In  conseqtiencc 

sane  delusion  that  his  body  was  going  of  which  it  became  customary  in  Eagr- 

to  he  preserved  to  the   end  of  time,  to  /as^,  for  the  testator  to  bequeath  a  disin- 

provide  in   his   will  for  the  perpetual  herited  child  a  shlllitig  or  other  small 

_-i ^   uj  jjjj  vault,  and  it  was  legacy, to  rebutthepresumptionlhatbe- 


thereby  regarded  as  Invalid.                         cause  of  the  testator's  insane  iOrgetfiil- 
■'■■■■'"■■  '"    •  *  -ewill   But 


In  Brinton's  Estate,  13  Phlla.  (Pa.)    neas.he  waaomttted  from  thew 
984 
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discrimination  *against  them,  although  harsh  and  unreasonable,  if 
not  the  offspring  of  some  insane  delusion,  cannot  affect  the 
validity  of  the  will.* 

no  such  prcBumpdon  «zUts  ftt  common  redemption  of  this  irill  and  their  heir- 

law,  it  being  requisiteonljin  case  of  an  ship  to  ray  eetate."     Probate  wai   re- 

"  inofficious  "  will,  that  there  should  be  fused. 

•atisfactory    proof    of    the    testator*t  In  Ballentlne  v.  Proudfoot,  61  Wis. 

knowledge  and  approval  of  its  contents.  316,  the  testatrix  entertained  a  delusion 

1  Wma.  on  Eiors.   ( Perkins'  Am.  ed.J  that  her  onlj'  living  child  and   her   hus- 

53.  54.     In  Boughton  v.  Knight,  L.  R.,  band  had  ill-treated  her  and   purposely 

3  P.  ft  M.  64,  It  was  said  that  a  man  made  her  uncomfortable  and   unhappj' 

moved  by  capricious,  mean,  oreven  bad  while  she  lived  with  them,  and  firmly 

motives,  may  wholly  or  partially  disin-  believed  that  thejproposed  to  poison  her 

herit   his   own  children  and  leave   his  or  make  way  with  her  in  some  manner, 

property  ro  a  stranger;   but  there  It  a  The  exclusion  of  them  from   the  provi- 

polnt  beyond  which  it  will  cease  to  be  slons  of  the  will  was  held  to  be  plainly 

k  question  of  harsh   and  unreasonable  the  result  of  these   delusions,  and  was, 

judgment,  and  then  the  repulsion  which  therefore,  invalid. 

a  parent  exhibits  to  his  child  must  be  And  in  the  Matter  of  Kahn,  i  Conn, 
held  to  proceed  from  some  mental  de-  (N.  Y.)  eio,  the  testator  was  under  a 
feet,  and  if  such  a  repulsion,  amounting  similar  delusion.  He  believed  that  his 
to  a  delusion,  is  shown  to  have  existed  wife  andchildrenhadentered  into  aeon- 
prior  to  the  execution  of  the  wilt,  the  spiracy  against  him,  and  had  attempted 
party  who  propounds  that  will  must  to  poison  btm,  and  send  him  to  a  lunatic 
show  that  it  was  inoperative  when  the  asylum.  Probate  of  the  will  was  re- 
nill    was    made.     Baker   v.   Lewis,  4  fused. 

Rawle  {Pa.)  359;  In   re  Mintir's  Will,  In  the   Matter  of  Dorman,  5   Detn. 

5  Phlla.  (Pa.)  306.  (N.   Y.)   111,  the  testator  entertained 

In  Calhoun  v.  Jone^  3  Rcdf.  (N.  ^reat  dislike  to  his  children.  He  hab- 
Y.)  34,  the  will  was  rejected  on  the  itually,  and  without  apparent  cause,  de- 
ground  that  it  proceeded  from  an  in-  nounced  them  as  robbers  and  thieves, 
sane  delusion  of  the  testator  that  his  and  at  such  times  manifested  great  ex- 
fathcr  and  sister,  his  only  heirs  at  law,  cltement,  and  refused  to  be  reasoned 
hated  him  because  of  a  difference  in  with  on  the  subject.  It  was  held  that 
their  religious  belief,  and  that  the  father  he  was  a  monomaniac  with  regard  to 
had  treated  him  harshly  and  unjustly  them,  and  that  his  disowning  them  was 
on  that  account.  In  Crandall  v.  Shaw,  the  result  of  the  delusion. 
3  Redf.  (N.  Y.)  100,  the  testator  gave  Brldenea.— In  Mill's  Appeal,  44 
his  relatives  but  tii,oooand bequeathed  Conn.  484,  it  was  held  that,  for  the 
(300,000  to  a  charity.  He  had  the  de-  purpose  of  showing  that  the  testator 
lution  that  his  relatives  were  impos-  was  under  the  inQuence  of  an  Insane 
tors,  not  related  to  him,  and  were  com-  delusion  in  believing  one  of  his  heirs  at 
Uning  to  get  his  properly  and  injure  law  to  be  a  lewd  character,  evidence  of 
him.    The  will  was  reiected.  the  good  character  of  such  an  one  is 

In  Lockwood's  Will,  1  Conn.  (N.  Y.)  admissible.  See  also  Burkhart  v.  Glad- 
tl8,  the  testator  had  been  in  an  insane  Ish,  133  Ind.  737.  But  see  Tudor  v. 
asylum  and  had  been  discharged  as  Tudor,  17  B,  Mon.  (Ky.)  383. 
"  iinproved."  Besides  entertaining  a  1.  Willi  Smtalned.^ Banks  u.  Good- 
great  many  most  extravagant  ideas  and  fellow,  L.  R.,  5  Q^B.  549',  Murfett  v. 
delusions,  he  believed  that  his  relatives  Smith,  L.  R.,  13  P.  D.  116;  Hoby  v. 
were  trying  to  poison  him  to  obtain  his  Hoby,  1  Hagg.  Ecc.  146;  Fhillipa  v. 
property,  declaring  that  their  Intentions  Chater,  i  Dem.  (N.  Y.)  <;33;  Potter  v. 
had  been  revealed  to  him  by  the  birds  M' Alpine,  3  Dem.  (N.  Y.)  108:  Bull 
at  night.  He  was  a  very  close  man,  and  v.  Wheeler,  6  Dem.  <N.  Y.)  133; 
had  at>out  (13,000  in  the  bank,  most  of  'Thompson  v.  Thompson,  11  Barb.  (N. 
which  he  made  himself.  He  left  his  Y.)io7;Thompson  i;.  Qulmby.aBradf. 
entire  estate  to  charities,  except  to  his  (N.  Y.)  449;  Gamble  v.  Gamble,  39 
executor  "  a  sum  from  my  estate  .  .  .  Barh,<N.  Y.)  373;  Ogden's  Will  {Surr. 
large  enough  to  be  over  and  above  Ct.),  3  N.  Y.  Supp.  345;  Comstock'a 
any  bribe  that  may  be  offered  by  my  EsUte  (Surr.  Ct.},  7  N.  Y.  Supp.  334; 
brotfaera,  sUten,  and  children  for  the  Jm  rt  Gross'  Will  (Supreme  Ct.),  14  N. 
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Y.  St,  Rep.  439;  Zeieter>B  Will,  19  N. 
Y.  Supp.  047;  65  Hun  (N.  Y.)  631 ; 
Chadll's  Will  (Supreme  Ct.).  19  N.  Y. 
Supp.  947;  Hall  V.  Hall,  36  Ala.  131; 
Stoelker  v.  Thornton,  88  Als.  341; 
Snow  I'.  Benton,  18  Til.  306;  Schneider 
■V.  Manning,  I3i  111.  376;  Conwsj  v. 
Viizard,  131  Ind.  366;  Bomeardner  ». 
Andrews,  J5  Iowa  63S;  Schildnecht  v. 
Rompf(Ky.  1887),  4  S.  W,  Rep.  33s; 
Gordon  (..Morrow  (Ky.  1889),  10  S.  W. 
Rep.  373,  a  case  ol  erroneous  inetruc- 
Hon;  Kevii  v.  "     " 


Tudor  V.  Tudor,  17  B.  Mon.  (Ky.)  383; 
Fraser  !■.  Jennigon,  41  Mich.  ao6;  Rice 
V.  Rice,  CO  Mich.  448;  Mullini  v.  Cot- 
trell,  41  MIgs.  391;  Benolst  v.  Murrln, 
58  Mo.  307^  Boardtnen  v.  Woodman, 
47  N.  H.  no;  Den  v.  GibbonK,  33  N.  J. 
L.  117;  Stackhouse  v.  Horton,  15  N.J. 
Eq.  301 ;  Mlddleditch  v.  Wtlliami,  45 
N.J.  Eq.  736;  Smith  i;.  Smith,  48  N.T. 
Eq.  566.  In  thii  last  case  the  testator'^i 
entire  estate  was  devised  to  a  charltj', 
excluding  hiiwifeandchlldren.  Potter 
v.  Jones,  ao  Oregon  330;  Cauifman  v. 
Long,  81  Pa.  St.  77;  McKim's  Estate,  9 
Pa.  Co.  Ct  Rep,  109 ;  Frowert's  Estate, 
II  Phi[a.  (Pa.)  136;  Chaney  v.  Bryan, 
16  Lea  (Tenn.)  63 ;  Denson  v.  Beailey, 
34  Tei.  191 ;  Cole'8   Will,  49  Wis.  179. 

Mere  bitter  prejudices  or  ill-reellnE, 
without  reasonableground  therefor,  will 
not  avail  against  the  validity  of  the 
will.  Frowert's  Estate,  It  Phlla.  (Pa.) 
136;  White's  Will,  III  N.  Y.  406;  Den 
V.  Gibbons,  23  N.  J.  L.  117-,  Carter  v. 
Dixon,  69  Ga.  S3. 

In  Kevil  v.  Kevil,  3  Bush  (Ky.)  614, 
and  Thomas  v.  Stump,  63  Mo.  375,  It  ia 
■aid  that  a  grots  inequality  in  the  dl(- 
tribution  of  the  testator's  estate  may  be 
taken  into  consideration  upon  the  ques- 
tion of  his  mental  capacity,  but  is  not 
of  itself  sufficient  to  show  incapacity, 
nor  to  invalidate  the  will.  See  notea  to 
Kevil  V.  Kevil,  15  Am.  Law  Reg.  (O. 
S.)79- 

In  Foster's  EsUte,  9  Pa.  Co.  Ct.  Rep. 
3t6,  it  was  attempted  to  show  that  the 
testatrix  had  conceived  a  prenatal  hatred 
of  her  son,  whom  she  eicluded  from  the 
will,  devising  her  whole  property  to  a 
daughter.  The  son  had  married  en  ob- 
scure person  against  the  testatrix's 
wishes,  and  had  acted  in  other  respects 
in  a  manner  tending  to  estrange  him 
from  hla  mother.  The  will  was  admit- 
ted to  probate. 

Moral  insanity,  such  as  a  profound 
hatred  of  another,  is  Insufficient  to  inval- 
idate a  will,  unless  it  amounts  to  an  in- 


sane delusion,  under  the  influence  of 
which  the  will  is  executed.  Contempt, 
hatred,  distrust,  and  a  fear  of  a  husband 
will  not  of  themselves  Invalidate  the 
will  of  the  wife,  which  in  a  large  meaa- 
ure  excludes  him  from  sharing  in  her 
property.  Forman's  Will,  54  Barb.  (N. 
V.)  374;  Frere  v.  Peacock,  1  Rob.  443; 
3  Taylor  Med.  Jur.  {3d  Eng.  ed.)  555; 
13  Am.  Law  Reg.  (O.  S.)  385. 

The  delusion  of  a  testator  that  hia 
brother  was  exercising  his  muscle  for 
the  purpose  of  killing  him,  is  insufficient 
Co  set  aside  a  will  by  which  all  of  the 
testator's  property  was  devised  and  be- 
queathed to  his  wife.  Fricke't  Will 
(Supreme  Ct,),  19  N,  Y.  Supp.  315. 

A  delusion  of  the  testator  as  Co  the 
chastity  of  his  divorced  wife  and  the  il- 
legitimacy of  their  child,  was  held  in- 
sufficient to  Invalidate  his  will,  which 
did  not  discriminate  unjustly  against 
the  child.     Cole's  Will,  ^  Wis.  179. 

To  establish  insane  delusion,  the  con- 
testant must  do  something  more  than 
simply  show  "a  mistaken  notion"  on 
the  part  of  the  testator  as  to  the  feelings 
or  Intentions  of  his  relatives  in  refer- 
ence to  him  or  his  property.  Mosser 
V.  Mosser,  33  Ala.  551 ;  Hall  ly.  Hall, 
38  Ala.  131;  Shorb  v.  Brubaker,  94  Ind. 
165;  Hite  V,  Sims,  94  Ind.  333;  Carpen- 
ter V.  Bailey,  94  Cal.  406. 

In  Coit  V.  Patchen,  77  N.  Y.  533,  the 
testatrii,  a  married  woman,  at  3ie  age 
of  fifty-eight  was  a  person  of  business 
capacity  and  intelligence,  and  entirely 
competent  to  dispose  of  her  property. 
At  that  time  she  had  an  attack  resem- 
bling apoplexy  or  paralysis,  but  on  her 
recovery  managed  her  business  in  per- 
son, executed  deeds,  conversed  intelli- 
gently with  her  friends,  gave  intelligent 
instructions  for  her  will,  changed  her 
views,  on  her  attorney's  advice,  and 
though  not  in  full  possession  of  her 
health  or  former  mental  vigor,  collected 
rents,  directed  improvements  on  her 
property,  and  conducted  her  own  aflairs 
like  a  capable  person.  She  discrimi- 
nated against  her  husband  and  some  of 
her  children  In  the  will;  but  it  waa con- 
sidered that  the  dis crimination  was  due 
to  jealousy  of  the  husband,  and  resent- 
ment against  the  children  for  taking 
part  agSnst  her  In  bitter  family  quarrels 
for  many  years,  and  the  contestants' 
theory  of  an  insane  delusion  on  her 
part  was  rejected  and  the  will  sus- 
tained. 

In  Lathrop  v.  American  Board  of 
Foreign  Missions,  67  Barb.  (N.  Y.)  590, 
the  testator's  will  was  refused  probate 
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Religious  beliefs  of  a  strange  and  unusual  character  will  not 
affect  the  capacity  of  the  testator/  unless  they  amount  to  morbid 

In  Gasi  V.  Gass,  3  Humph.  (Tenn.) 
i;8,  it  appeared  that  the  testator  be- 
Ihat  there  were  degreeein  heaven; 

property  among  them,  and  because  he  that  whatever  circle  of  life  a  man  lived 

entertained  deluilons  towards  his  rela-  in  on  earth  would  be  enjojed  by  him 

tires   who   were   freemasons,  and   ex-  in  heaven ;  that  his  pre-eminence  there 

eluded    Ihem    from   his   will.     But  in  depended  materially  upon  the  amount 

White's  Will,  iii   N,  Y.  406,8  dislike  of  property  he  acquired  here,  and  the 

of  freemasonrj   and  of  a  son  because  charitable  use  he  made  of  it.   The  court 

be  wai  a  freemason,  was  not  sufficient  refused  to  charge  that  these  opinions,  of 

to  establish  an  insane  delusion.  themselves,   amounted    to    insane    de- 

In  Shorb  V.  Brubaker,  94   Ind.   165,  luslons,  leavinf;  the  jury  to  determine 

evidence  that  the  testator  expressed  the  that  question  from  their  character  and 

opinion  that  his  children  had  Ill-treated  the  extent  to  which  the  testator  carried 

him,  stating  no  fact,  and  an  opinion  ex-  them.     The  instructions  were  approved 

pressed  by  such  children,  as  witnesses,  on  appeal,  the  supreme  court  intimat- 

Ihat  they  had  not  mistreated  liim,  was  ing  that  it  was  impossible  for  men  to 

held  to  be  insufficient  to  justify  an  in-  determine  how  far  merely   theoretical 

structlon   that   if  the  testator  was  in-  beliefs  in  regard  to  the  future  life  are 

fluenced   by    such   belief  in    framing  founded   in   delusions,  there   being  no 

his  will,  and  that  it  was  a  delusion,  the  mode  of  testing  their  accuracy. 

fact  would  justify  the  verdict   for  the  A  court  has  no  jurisdiction  to  decide 

contestants.     See  also  Hite  v.  Sims,  94  whether  a  doctrine  held  by  any  partlc- 

Ind.  333,  where  it  was   held  that  the  ular  religious  sect  be  true  or  false.     A 

finding  that  testator  was  laboring  under  delusion  common  Co  all  the  members  of 

a  delusion  that  certain  of  his  children  a  religious  sect  cannot  Invalidate  a  will, 

had  treated  hiro  badly,  would  not  justify  Newton    v.    Carbery,  5   Cranch.    (C. 

a  refusal  to  admit  the  will  to  probate.  C.)  636. 

Pmona  HATlng  no  InterMt.— A   de-  In  Bonard's  Will,  16  Abb.  Fr.   N.  S. 

lusion  as  to  a  particular   person,  who  (N.  Y.)  138,  the  testator  bequeathed  an 

might  expect  a  legacy,  but  has  no  inter-  estate  of  the  value  of  (1^0,000   to  the 

est  in  haviae  the  will  set  aside,  is  no  American  Society  for  the  Prevention  of 

sulGcient  objection  to  Che  testator's  ca-  Cruelty  to  Animals ;  in  consequence  it 

facity.  Staclchouse  v.  Horton,  i;  N.  was  claimed  of  his  belief,  that  the  souls 
,  Eq.  103.  of  men  after  death  passed  Into  Che  bodies 
SoinClevelandu.Lyne,  sBuah  (Ky.)  ofanlmais.  He  was  a  Frenchman  by 
3S3,  It  was  held  that  persons  not  heirs  birth,  residing  in  the  city  of  New  York, 
apparent  of  the  testator  at  the  time  of  and  had  no  family.  His  will  was  con- 
hls  death,  but  who  by  reason  of  an  un-  tested  by  certain  person*  living  In 
expected  casualty  would  have  become  Franc*,  who  alleged  themselves  to  be 
so  had  he  lived  a  short  while  longer,  his  heirs.  The  will  contained  no  ref- 
and  vho  were  excluded  from  the  will,  erence  to  his  peculiar  belief,  nor  did  it 
cannot  avail  themselves  of  the  testator's  appear  that  he  had  made  any  declara- 
deiuslons  regarding  them,  In  order  to  tion  of  his  opinions  in  connection  with 
set  aside  the  will.  his  will.  The  will  was  established.  In 
Insane  delusion  and  prejudice  toward  this  case,  the  Surrogate,  in  delivering 
a  son-in-law  will  not  invalidate  a  will,  his  opinion,  said:  "If  a  judicial  at- 
unless  It  results  In  the  exclusion  of  the  ficer  shouldassumethatmereiy  because 
son-in-law's  wife.  A  son-in-law  is  not  a  man  earnestly  believed  in  that  doc- 
one  of  the  presumed  objects  of  a  testa-  trine  (metempsychosis),  he  was  insane, 
tor's  bounty.  Brace  v.  Black,  115  111.33.  oi*  labored  under  an  Insane  delusion  In- 
1.  Schouleron  Wills  (2d  ed.),  ft  tbS;  capacitating  him  for  making  a  will.  If 
Austen  V.  Graham,  39  Eng.  L.  k  Eq.  prompted  by  that  faith  ...  it  would 
JS;  Weir's  Will,  9  Dana  (Ky.)  434;  not  fall  very  far  short  in  principle  of 
Williams  V.  Williams,  90  Ky.  38 ;  Den-  assuming  that  all  mankind  who  did  not 
son  V.  Beaslej,  34  Tex.  igi;  American  believe  In  the  particular  faith  which 
Bible  Soc.  v.  Stover,  13  N.  Y.  Wkly.  the  judge  accepts  respecting  the  future 
n._  o__  .  ^jjj^  ij^  state,  are  more  or  less  insane  or  the 
victim  of  an  Insane  deliuion." 
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delusions  which  pervert  his  judgment  and  reason.*     Nor  docs  be- 
lief  in  witchcraft  render  a  will  invalid,  unless  it  is  shown  to  be  the 

offspring  of  that  belief.*     Belief  in  spiritualism  is  held  not  to  be 
an  insane  delusion.* 

c.  Eccentricity.  —  Unusual  and  irregular  habits,  known  as 
eccentricities,  do  not  incapacitate  one  from  making  a  will,*  unless 

1.  Weir's  Wlll.o  Dana   fKv.)   445.  S.  Schonler  on  Wills  (ad  ed.),  i  168; 

See  also  Smith  v.  Tebbitt,  L.  R.,  i   P.  Robtnson  t>.  Adams,  6>  Me.  yba;  Braim 

&  M,  398.  V.  Ward,  ^3   Md.  393;   Keeler**  Will 

In  American  Bible  Soc.  v.  Price,  1 1;  (Supreme  Ct.),  i  N.  Y.  Supp.  619 ;  Le- 

111.   630,   the  testator   bequeathed   the  Bauo.  Vanderbilt,3  Redr.(N.  Y.)384; 

bulk  of  hlBettate  to  ■  religious  corpora,  /a   r«  Storey's  Will,  10  111.  App.  183; 

tian,  under  the  impresUon  that  such  a  Mlddleditch  v.  Williams,  45  N.  J.  E<). 

gin  would  insure  the   salvation  of  hi*  736;  Smith's  Will,  51  Wit.  543;  36  Am. 

soul.    The  will  practically  excluded  a  Rep.  4J6;  Cbafin's  Will,  32  Wis.  557. 

wife   and   children,  and   was   rejected.  In  Middleditch  z;.  Williams,  45 "^N.  J. 

See  notes  on  this  case  31  Cent.  L.J.  33S.  Eq.  735,  the  chancellor    said:     "Be- 

S.  Thompson  v.  Thompson,  31  Barb,  lieving,  as  I  do,  that  these  manifcsta- 

(N,  Y,)  107;  Thompson  V.  Quimby,  3  tions  are  correctly  described  by  Vke- 

Bradr.  <N.  Y.)  449;  Matter  ofVedder,  Chancellor  GiRbrd  In  Lyon  v.  Home, 

6  Dem.  (N.   Y.)  93 ;  Van  Guysltng  v.  L.  R.,  6  Eq.  651;,  when  he  called  them 

Van   Kuren,  35   N.   Y.   70;   Leech   «.  'mischievous  nonsense,  well  calculated 

Leech,  I  Phlla.  ( Pa.)  144 ;  Schtldnecht  on  the  one  hand  to  delude  the  vain,  the 

V.  Rompf  (Ky.iS87],4S.  W.Rep.335;  weak,  the  foolish  and  the  superstitious, 

Woodburyr.Obear,7Gray  CMass.)4b7.  etc.,'  still  It  seems  to  me  to  be  entirely 

In  Addlngton  v.  Wilson,  5  Ind.  137,  clear  that  it  cannot  be  said  that  *  per- 

the  testator  believed  in  witches,  and  that  son  who  does  believe  In  their  reality  is, 

hit  wife  and  daughters  were  witches;  in  because  of  such  belief,  of  unsound  mind 

Kelly  V.  Miller,  39  Miss.  17,  the  testa-  or  subject  to  an  Insane  delusion.    No 

tor  believed  in  witches  and  conjurors,  court  has  yet  so  held." 

and  that  his  mother  was  bewitched,  and  Undva  laflnanae.; — But  the  will  of  one 

that  his  horse  and  gun  were  bewitched,  who  entertained  such  belief  has  been 

and  that  when  he  broke  bread  at  table  set  aside  on  the  ground  of  undue  influ- 

it  turned  inlo  blood ;  in   Lee  v.  Lee,  4  ence  exercised  on  the  mind  of  the  tes- 

McCord  (S.  Car.)  183,  the  testator  be-  Utortbroughtuch  belier.  AslnThiMnp- 

lieved  that  all  women  were  bewitched,  son  v.  Hawks,  14  Fed.  Rep.  90a,  where 

would  not  sleep  on  a  bed  made  by  a  wo-  the  testator  in  disposing  of  hfs  proper^ 

man,  and  Imagined  himself  enea^ed  in  followed  Implicitly  the  directions  which 


Robinson  f.  Adams,  63  Me.3^thete«-  in  Greenwood  v.  Cline,  7  Oregon  18, 

tatrix  was  a  spiritualist,  who  believed  where  the  teslatrtx,  prior  to  the  eiecu- 

that  her  son-in -law  was  underthe  control  tlon  of  the  wit!,  accompanied  the  l^atee 

ofan  evil  spirit.    Shekept  books  of  spir-  to  a  spiritual  seamct  where  a  pretended 

Itual  communication  which  she  consld-  letter,  purporting  to  be  from  the  de- 

ered  of  great  value,  and  declared  that  ceased  husband  of  the  testatrix,  wam- 

the  spirit  of  her  deceased  husband  dl-  Ing  her  against  her  son  and  advising 

rected  the  terms  of  the  will ;  In  Brown  her  to  dispose  of  her  property  in  a  par- 

V.  Ward,  ^3  Md.  377,  the  testatrix  was  ticular  way,  the  will  was  set  aside  on 

a  spiritualist  who  believed  that  she  com-  the   eround  of  undue  Influence.      See 

muned  with  spirits,  could  cure  the  sick,  also  Undue  IiiPLtJKNCB. 

and   foretell  future  events;  in  Smith's  «.  Becaiitil«ltlM.— I    Redf.  on  Wills 

Will,  53  Wis.  543,  the  testator  was  a  71,  72;  Schouler  on  Wills  (3d  ed.>,  ^ 

spiritualist  and  claimed  to  have  received  144;  Taylor's  Med.  lur.  (1836),  p,  639; 

a  message  from  hisdeceasedwlfe,  telling  Prentisu.  Bates,  88  Mich,  t^;  Brick  v. 

him  to  marry  the  appellant  beneficiary,  Brick,    66    N.   Y.   144;    fngoldsfar   v. 

and   who    frequentlv  consulted  medl-  Ingoldsby,  10  Grant  Ch.   (Up.   Can.) 

urns   about  ^Is    business,  etc.     In   all  131;  I»ra   Wllkle's   EsUte,   17   Nova 

these  cases,  however,  the  wills  were  sus-  Scotia  S43. 

talned  hy   the  highest  tribunals.     See  Georgia  Code,  section  1408,  provides 

Matter  of  Vedder,  6  Dem.  (N.  Y.)  93.  that  "  eccentricity  of  haUt  or  thought 
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such  eccentricities  have  been  indulged  in  to  such  an  extent  as  to 
amount  to  insanity.' 

d.  Delirium. — Delirium  is  a  species  of  insanity  resulting 
from  the  diseased  state  of  the  body,  and  is  totally  inconsistent 
with  testamentary  capacity.*  But  this  species  of  insanity  is  tem- 
porary in  its  character,  and  the  law  does  not  allow  a  presump- 

does  not  deprive  a  person  of  the  power  liihnian  who  had  lived  long  in  the  east 

of  making  a  testament."  and  professed  the  Mahometan  religion, 

Eccentrlcitj  is   said   to  be  dlstin-  directed  that  the  residuum  of  his  estate 

Suiihed  from  an  insane  delusion,  b^  the  should  KO  to  the  poor  of  Constantino- 

ict  that  the  eccentric  man  is  aware  of  pic,  ana  towards  erecting  a  cenotaph  in 

hli  differences  from  other  men  and  per-  that  cit/,  inscribed  with   his  name  and 

eitts  In  them,  while  a  monomaniac  Is  bearing   a   perpetuall^r    burning   light, 

not  conscious  of  his  peculiarities,  and  The  testator  had  lost  his  wife  and  child, 

believes  himself  to  be  guided  hy   the  and  had  no  kin  nearer  than  a  brother 

wisest  and  most  judicious  counsels,     i  of  independent  means.    The  will  was 

Redf.  on  Wills,  71,  72;  Tajlor  on  Med.  sustained.     Austen  v.  Graham,  19  Eng. 

Jur.  {1866)  639.  L.  &Eq.  38. 

In  Mercer  v.  Kelso,  4  Gratt.  (Va.)  In  Lewis'  Case,  3,1  N.  J.  E^.  119. 
106,  the  testator  was  a  man  of  many  the  testator,  beeides  being  miserlj, 
strange  and  unreasonable  habits  and  squalid,  dishonest,  profane,  and  irascible 
most  extraordinary  eccentricities,  but  and  otherwise  eccentric  in  character, 
he  was  adjudged  to  have  a  sound  and  bequeathed  the  bulk  of  his  estate  to  his 
disposing  mind.  executors,  to  be  applied  to  the  reduction 
Eccentricity  was  illustrated  in  Lee  v.  of  the  debt  incurred  by  the  Untied 
Lee.4  McCord  (S.Car.)  183.  Thetesta-  Statei  in  the  war  of  1861.  He  had  no 
tor  was  a  man  lilthy  in  his  dress,  slept  in  relatives.  The  will  was  sustained. 
ahollowgum,  heateout  of  apot  witha  1.  Schouler  on  Wills  (ad  ed),  I)  145; 
broken  spoon,  and  had  no  furniture  Ray  Med.  Jur.  £1839)  129,  49a;  Mudway 
In  his  house,  although  he  was  a  man  of  v.  Crofl,  3Curt.  67S;  Frere  v.  Peacock, 
considerable  means ;  he  imagined  him-  I  Rob.  44a.  In  Yglesias  v.  Dyke 
self  engaged  Inconstant  warfare  with  (Prerog.  Court,  May,i8sl),rif«(f  iTay- 
evil  apints,  complained  of  incessant  lor  Med.  Jur.  556  (ad  £ne.  ed.),  it  was 
assaults,  and  provided  the  strangest  shown  that  the  testatrix  kept  fourteen 
weapons  for  his  defense.  His  will,  how-  dagi  at  both  sexes,  which  were  provided 
ever,  which  was  drawn  up  by  his  direc-  with  kennels  in  her  drawing-room.  Her 
tion  from  dictation,  was  declared  to  be  will  was  rejected  on  tbe  ground  of  ec- 
a  valid  Instrument.  centricityamountingtoinsanlty.  So,the 
An  eccentricwlll  was  that  In  which  the  will  of  another  woman  whohsd  a  strong 
testator,  after  disinheriting  his  next  of  propensity  for  catE,  provided  them  with 
kin  in  favor  of  a.stranger,  directed  his  meals  at  regular  houra,  and  furnished 
executors  to  cause  some  parts  of  his  them  with  plates  and  napkins.  The 
bowels  to  lie  converted  into  fiddle  author  otiservea, however,  that  a  "pro- 
strings,  others  to  tie  sublimated  into  pensity  for  animals  proves  nothing  In 
imelllng  salts,  and  the  remainder  of  relation  to  theeilstenceofinsanity,  un- 
his  body  vitrified  into  lenses  for  optical  less  there  Is  at  the  same  time  good  evl- 
purposes,  explaining  In  a  letter  accom-  dence  of  intellectual  atierration." 
panying  the  win,  that  these  directions  S.  DsUritun.— Schouler  on  Wills  [id 
were  not  given  in  a  spirit  of  singularity  ed.),  fili;  i  Redf.  on  Wills,  p.  91;  Ray 
or  whim,  but  that  he  had  a  mortal  aver-  on  Med.  Jur."  Insanity,"  pars.  346,350; 
sion  to  funeral  pomp,  and  wished  his  Taylor  on  Med.  Jur.  (1S61)  63a- Whart. 
bodv  to  be  converted  Into  purposes  &  Stlll^'g  Med.  Jur.  (id  ed.),  I)  355; 
utenil  to  mankind.  The  testator  was  Jackson  v.  Moore,  14  La.  Ann.  aog; 
shown  to  have  conducted  his  afifairs  Hix  o.  Whittemore,4  Met.  (Mass.)  u;; 
with  great  shrewdness  and  ability,  and  Clark  v.  Ellis,  9  Oregon  118;  Staplea 
to  have  been  regarded  by  his  associates  v.  Wellington,  ;8  Me.  4';3. 
as  a  man  of  sound  mind.  The  will  was  In  Owing's  Case,  i  Bland  Ch.  (Md.J 
admitted  to  probate.  Morgan  v.  Boys,  370,  Bland,  Ch.,  says:  "  What  is  com- 
ciVctfinTaylor Med. Jur.(ed.  1858)657.  monlv  called  delirium  Is  alwavs  pre- 
f  n  another  case,  the  testator,  an  Eng-  ceded  or  attended  by   a  feverish  aiu) 
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tion  of  its  continuance  from  proof  of  its  existence  at  any  particu- 
lar time.' 

c  Drunkenness. — Neither  the  frequent  use  of  intoxicating 
liquors  nor  habitual  drunkenness,  will  of  themselves  incapacitate 
the  testator.*    But  if  the  will  is  executed  during  a  period  when 


highly  dieeased  state  of  the  bodj.  The 
patient  in  delirium  ib  wholly  uncon- 
scioua  of  surrounding  objects,  or  con- 
ceives them  to  be  different  from  what 
thej  realljr  are;  his  thoughts  Eeem  to 
drij^  about,  wildering  and  toiEJng 
amidst  distracted  dreams,  and  his  ob- 
servations, when  he  makes  any,  ae  often 
happens,  are  wild  and  incoherent." 

The  law  contemplateE  this  species  of 
mental  derangement  as  an  intellectual 
eclipse;  as  a  darkness  occasioned  by  a 
cloud  of  disease  passing  over  the  mind. 
Shelf,  on  Lunacy,  43;  Brodgen  v. 
Brown,  3  Add.  44I. 

I.  Clark  o.  Ellis,  9  Oregon  138; 
Dimes  v.  Dimes,  to  Moore,  F.  C.  413. 

It  win  continue  only  during  the  con- 
tinuance of  the  fever  in  which  it  origi- 
nated. If  a  fever  is  shown  to  tfxist  at  a 
^ven  time,  the  law  does  not  presume 
Its  continuance,  HE  in  the  case  of  fined 
Insanity.  Staples  v.  Wellington,  58 
Me.  453. 

In  Brogden  v.  Brown,  1  Add.  455, 
Sir  John  Nichol,  comparing  lucid  in- 
tervals in  tlie  case  of  habitual  insanity 
with  intervals  of  reason  In  cases  of  de- 
lirium, says,  "that  the  apparently  ra- 
tional intervals  of  persons  merely  de- 
lirious for  the  most  part,  are  really  such." 

In  Brown  v.  Riggin,  94  III.  561,  it 
was  held  that  the  proof  of  periodical 
epileptic  attacks,  loss  of  consciousness, 
the  usual  sequence  of  such  attacks  with 
fever  and  delirium,  was  not  such  proof 
of  Insanity  as  will  justify  an  instruction 
based    upon    the    presumption   of  its 


In  Matter  of  Bush,  i  Conn.  (N.  Y.) 
330,  the  testatrix  was  suffering  from  ty- 
phoid fever  and  was  shown  to  be  the 
subject  of  frequent  attacks  of  delirium. 
But  upon  the  testimony  of  expert  wit- 
nesses, the  court  was  satisfied  that  the 
delirium  was  intermittent  and  that  dur- 
ing intervals,  she  was  of  a  disposing 
mind,  and  that  the  fever  did  not  effect 
any  organic  change  In  the  mind.  The 
will  was  shown  to  he  executed  during 
•uch  an  interval,  and  upheld. 

In  Lillibridge's  Estate,  133  Pa.  St. 
311,  the  court  refused  to  set  aside  a  will 
as  an  issue  derisarit  rel  non,  30  years 
after  the  testator's  death,  on  evidence 


that  the  will  was  executed  while  the 
testator  was  suffering  from  typhoid 
pneumonia,  from  which  he  died,  there 
being  nothing  to  show  that  he  was  de- 
lirious at  the  very  time  the  will  was 
executed. 

S.  DrnnlMiuieat.  —  Black's  Estate, 
Myr.  Prob.  <Cal.)  34;  Johnson's  Estate, 
57Cal.s29;  Harper's  Will, 4  Bibb  (Kt.) 
344;  Hubbard's  Will,  6  J.  J.  Marsh. 
(Ky.)S9;  Pierce  f. Pierce,  38  Mich. 41a; 
Turneri/.  Cheesman,  ij  N.J,  Eq.  243; 
KBhlr.Schober,35  N.J.Eq.461;  Ban- 
nister V.  Jackson, 45 N.  J. Eq. 702;  Julke 
T.  Adam,  i  Redf.  (N.  Y.)  454;  Mc- 
Laughlin's Will,  a  Redf.  (N.  Y.)  504; 
Reed's  Will,  a  Conn.(N.  Y.)  403;  Gard- 
ner V.  Gardner,  31  Wend.  (N.  Y.)  s»6; 
Schrelber'9  Will  (Sorr.  Ct.),5  N.  Y. 
Supp.  47  ;  Matter  of  Watson,  i  a  N.  Y. 
Supp.  1  Ij;  58  Hun  (N.  Y.)  608;  Peck's 
Will,  17  N.  Y.  Supp.  348;  63  Hun  {N, 
Y.)  63J  ;  Peck  v.  Gary,  37  N.  Y.  q;  Wat- 
ers 1:  Cullen,  3  Bradf.  (N.  Y.)  354; 
O'Neil  V.  Murray,  4  Bradf.  (N.  V.)  311  ■ 
Harmony  Lodge's  Appeal  (Pa.  1SS9),  18 
Atl.  Rep.  to;  McPherson's  Appeal  (Pa. 
1S87),  II  Atl.  Rep.  305 ;  Hight  v.  Wil- 
son, I  Dall.  (U.  S.}  94;  Hannum  v. 
Spear,  a  Dall.  (Pa.)  291;  WeUman's 
Estate,  4c  Leg.  Int.  (Pa.)  374;  Starrett 
V.  Douglas,  3  Yeates  (Pa.)  46;  Black 
V.  Ellis,  3  Hill  (S.  Car.)  68;  Key  v. 
HoUoway,  7  Baxt.  (Tenn.)  576;  Tem- 
ple V.  Temple,  i  Hen.  &  M,  (Va.)  476; 
Billinghurtt^.  Vickers,  I  Ph.  187;  Avrey 
V.  Hill,  3  Add.  306;  Handley  k.  Stacey, 
I  F.  &  F.  1:74;  Bell  t'.  Lee,  a8  Grant 
Ch.  (Up.  Can.)  150. 

A  drunkard  may  make  a  valid  will, 
even  if  at  the  time  of  the  execution  of 
the  Instrument  he  is  under  the  influence 
of  liquor,  provided  he  comprehends  the 
nature,  extent,  and  disposition  of  his 
estate.  Peck  v.  Gary,  27  N.  Y.  9; 
Matter  of  Reed,  a  Conn.  (N.  Y.)  403; 
Gardner  v.  Gardner,  aa  Wend,  (N. 
Y.)  526;  Key  ti.  Holloway,  7  Baxt 
(Tenn.)  575. 

In  Lewis  v.  Jones,  50  Barb,  (N.  Y.) 
645,  it  was  held  that  an  habitual  drunk- 
ard, though  subject  to  the  control  of  a 

pacitated  from  making  a  will. 

The  question  of  the  effect  of  inloxi- 
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the  mind  of  the  testator  is  in  a  state  of  delirium  from  intoxica- 
tion,  it  cannot  be  a  valid  testamentary  act.'     Nor  can  one  have 

cation   upon  the  capacity  of  a  person,  iii;    Chapleau    tj.  Chapleau,    i    Leg. 

is   not  one   to   be   determined   by  ex-  News  (Can.)  473. 

pert  teatimonj,  but   U   dependent   up-  The  rule  is  thus  laid  down  bj  Swtn- 

on   the   facts   of   the    particular    case,  burn  :  "  He  that  Is  overcome  by  drink. 

Pierce  v.  Pierce,  38  Mich.  418;  Ayrey  during  the  time  of  his  drunkenness  is 

■V.  Hill,  2  Add.  109.   And  contradictory  compared  to  a  madman,  and  therefore, 

testimony   as    to    such    circumstances  If  he  make  his  testament  at  that  time,  it 

should  be  left  for  the  jury  to  decide  is  void  in  law;  which  is  to  be  understood 

upon.     Beat  v.  Best  (Ky,   i88g),  11   S.  -when  he  is  so cicessively  drunlt  that  he 

W.  Rep.  810.     In  Gharky's  Estate,  57  is  utterly   devoid  of  reason  and  under- 

Cai.  374,  where  the  only  issue  presented  standing,  otherwise,  If  he  be  not  clean 

hy  the  contestant  was  the  unsoundness  spent,  albeit  his  understanding  is  ob- 

of  the  testator's  mind,  it  was  held  that  scured  and  his  memory  troubled,  yet  he 

the  question  whether  the  testator  was  may  make  his  testament,  being  in  that 

drunk  at  the  time  the  will  was  executed,  case."    Swinb.  on  Wills,  pt.  3,  J  6;  i 

should  not  be  submitted  to  the  jury  as  Redf.  on  Wills  160;  Schouler  on  Wills 

a  special  issue.  (id  ed.],  4  126;  i  Wms.  Exors.  (Perkins' 

In  Duffield  ti.  Morris,  i  Harr.  fDel.)  Am.  ed.)  59;  Ayrey  v.  Hill,  a  Add.  306; 

375,  it  vas  held  that  delirium  tremens  BlUinehurt     v.    Vickers,    I    Ph.    191; 

produced  by  drunkenness,  as  affecting  Wheeler  v.  Alderson,  3  Hag^.  602. 

testamentary  capacity  was  the  same  as  Shelford    observes    that    incapacity 

insanity  produced  in  any  other  manner,  arising  from  Intoxieation  diSers  from 

BnnlMi  of  Proof. — Proof  of  drunken-  ordinary  lunacy,  in  that  the  effects  of 
ness  does  not  destroj'  the  legal  pre-  drunkenness  subsist  only  while  the  ex- 
sumption  of  the  testator's  general  ca-  cilement  lasts;  so  that  there  can  scarcely 
pacity,  and  the  burden  of  showing  the  be  euch  a  thing  as  latent  ebriety,  that 
manner  of  capacity  at  the  time  of  the  Is,  a  case  of  incapacity  from  mere  drunk- 
execution  of  the  will  rests  on  the  con-  enness  when  the  man  is  to  all  outward 
testant.  Black  v.  Ellis.  3  Hill  [S.  Car.)  appearances  capable;  and  that  conse- 
68;  Whltenack  i>.  Stryker,  1  N.  J.  Eq.  quently,  in  cases  of  this  description,  all 
8;  Andress  v.  Weller,  3  N.  J.  Eq,  604;  which  is  required  to  be  shown  is  the 
Elkinton  V.  Brick,  44  N.  ].  Eq.  154;  absence  of  such  excitement,  at  the  time 
Lee's  Case,  46  N.  J.  Eq.  193;  Crit-  of  the  act  done,  as  would  vitiate  it;  for 
tenden's  Estate,  Myr,  Prob.  (Cal.)jo.  under  a  slight  degree  of  excitement 
A*  was  said  in  Lee  s  Case,  46  N.J.  Eq,  from  liquor,t  he  memory  and  understand- 
193,  Inebriety,  although  long  continued  ing  may  be  as  correct  as  in  the  total 
and  resulting  occasionally  in  temporary  absence  of  any  exciting  cause.  Shelf,  on 
insanity,  does  not  require  proof  of  iiicid  Lunacy  [Eng.  ed.  1833)  276,  305.  The 
intervals  to  give  validity  to  the  act  of  sufficiency  of  the  excitement  to  vitiate 
the  drunkard,  as  is  required  where  gen-  the  act  must  depend  upon  the  clrcum- 
eral  insanity  is  proved.  And,  conse-  stances  of  each  case;  the  degree  of  such 
quently,  where  habitual  Intoxication  is  excitement  belongs  to  a  description  of 
shown,  there  will  be  no  presumption  cases  that  admits  of  no  definite  rule, 
that  there  was  Incapacitating  drunken-  Ayrey  v.  Hil!,  a  Add.  209. 
nesB  at  the  time  of  making  the  will.  The  existence  of  a  commission  U 
But  in  Cockran's  Will,  i  T.  B.  Mon.  onlv /riian/aci>  evidence  ofircapacity 
(Ky.)  363,  where  it  was  proved  that  in  the  case  of  a  drunkard,  i  Jarm.  on 
for  some  time  before  the  execution  of  Wills  (6th  Am.  ed.)  65;  i  Wms.  on 
the  will,  and  until  his  death,  the  testa-  Exors.  (4th  Am.  ed.)  37,  note  I,  and  38, 
tor's  mind  was  in  general  in  a  state  of  note  i;  Shelf.  Lunacy  (Eng.ed.  1833} 
derangement  produced  by  the  habitual  J96;  Sergeson  v.  Seeley,  3  Atk.  413; 
and  intemperate  use  of  ardent  spirits,  it  Groom  «,  Thomas,  3  Hagg,  449;  Lewia 
was  held  that  It  was  necessary  for  the  f.  Jones,  50  Barb.  (N.  Y.)  645. 
establishment  of  the  will  that  it  should  Where  a  committee  of  a  drunkard 
be  shown  by  clear  and  statutory  testi-  gives  no  bond  and  does  not  take  charge 
mony  to  have  been  made  in  a  lucid  in-  of  the  property,  and  the  drunkard 
terval,  manages   his  own  afTalrs  for  35  years 

1.  1  Redf.  on  Wills  160;  Pecki'.Cary,  thereafter,  the   presumption  is  that  the 

37  N.  Y.  9;  Edge  V.  Edge,  38  N.  J.  Eq.  proceedings  were   abandoned,  and  that 
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testamentary  capacity  whose  mind  has  become  so  impaired  from 
habitual  drunkenness,  as  to  be  deprived  of  judgment  and  reason.' 
6.  Feeble-Hinded  Fenoiu — a.  In  General. — Mere  weakness  of 
understanding  is  not  of  itself  sufficient  to  incapacitate  a  testator;* 
but  there  may  be  incapacity  in  the  testator  without  total  depriva- 
tion of  reason.*  And  a  testator  who  has  been  of  feeble  mind  from 
his  birth,  or  who  has  been  reduced  to  that  condition  by  disease,* 

the  drunkard  being  refornied,  wM  com-  weakneM    of  undentanding   produced 

petcDt    to  make    a   wfll.    Lecke/  c  by  disease: 

Cunningham,  56  Pa.  St.  370.  Paralytii. — McDaniel't  Will,  1  J.  J. 

1.  U.  S.  V.   Drew,  5  Maion  (U.  S.)  Mftreh.    (Ky.)   331;  Smith  v.  Smith,  75 

38;  Starrctt  B.  Douglan,  a  Yeate«(Pa.)  Ga.   477;    Rothrock    v.   Rothrock,   31 

48;    Mannigan's    EeUte,    Mrr.     Prob.  Oregon  5$!;  TriBhi>.  Newell,6lIlL  196; 

(Cal.)    135;     Burritt    v.    Siiliman,    16  Brock  r.  I^ckett,  4  How.  (Miss.)  459; 

Barb.  (N.  Y,)   199;  Peck  v.  Carj,  37  Irish  v.  Smith,  8  S.  &  R.  (Pa.)  573. 

N.    Y.   9;    McSorley   v.   McSorley,  3  In  respect  to  paralj^aii  and  its   effect 

Bradf.  (N.  Y.)  :88,  on  the  mind,  Mr.  Justice   Washington 

Blackstone,  a   Bl.   Com.  496,  in  enu-  observed  In  Hoge  v.  Fisher,  Pet.  (C.C.) 

merating  the  persons  who,  by  reason  163,  "If  no  actual  derangement  ormen- 

of  mental  diiability,  are  incapable   of  tal  imbecititv  be  found,  it  ia  not  niffi- 

maldng   a    will,  adds,  "  Such  as   have  cient/«rjf  to  assign   a   cause   of  de- 

their   senses   besotted    with    drunken-  rangement  which  might  or  might  not 

nesB."  have  produced  that  effect.      Faraljriis, 

9.  Vaftk&eaa  of  nndaratuidlttg. —  for   instance,  is   sometimes  a  cause  of 

Schouler  on  Wills   (2d  ed.),  }  70;  Ho-  mental  derangement,  and  frequently  It 

ban  V.  Campan,  51   Mich.  346;  Weir  is  not.     If  attended  by  apoplexy  or  an 

«.    Fitzgerald,  1   Bradf.   (N.   Y.)   4a;  affectionaf  the  nervec,  it  necessarilvaf- 

Horn  V.  Pullman,  72  N.  Y.  369;  Snyder  fects  the  mind;  but  it  frequently  affects 

V.    Sherman,    33    Hun    (N.   Y.)    139;  only   the    muscles,  thereby   producing 

Wade  V.   Holbrook,  2   Rerif.    (N.  Y,)  bodily  Infirmity  alone,  and  leaving  the 

378;  Gray's  Will,  5  N.  Y.Supp.  464;  mind  unimpaired.     If  the  patient  sur. 

53  Hun  (N.  Y.)  614;   Matter  of  Gross,  vives   the  stroke  for  any  considerable 

14  N.    Y,   St.   Rep.   439;    Dornlck   u.  length  of  time,   it  may   in  general  be 

Reichenback,    10   S.   &    R.   (Pa.)   84;  concluded  that  it  wasslmplyaparalysia 

Heister  v.  LyncK,  i  Ycates  (Fa.)  loS;  affecting  the  body  only." 

Kimball  t;.  Cuddy.  117111.117;  Chand-  In  Lef%  v.  Myer,  5  Redf    (N.  V.) 

ler  V.  Barrett,  21  La.  Ann.  58.  638,  the  testator  had   suffered   from  a 

In  Mountain  v.  Bennett,   i  Cox  3^6,  stroke  of  paralysis  for  about  six  wedu. 

Lord  Chief  Baron  Eyre  said :  "  It  is  not  He   was  unconscious  at  first,   but   Im- 

neceGsary  to  go  so  far  ai  to  make  a  mau  proved   rapidly,  so   that   his  physician 

■bsolutelylnsancsoastobeanobjectfor  left  him,  and  though  he  never  fully  r 


n  of  lunacy.  In  order  to  de-  covered  his  power  of  speech  or  strength 
lermine  me  question  whether  he  Is  a  of  mind,  he  read  the  paper  every  dar 
person  of  sound  and  disposing  mind,  and  frequently  called  attention  to  arti- 
inemory,and  understanding.  A  man  cles  that  interested  him;  read  the  Bible 
perhaps  may  not  be  insane,  and  yet  not  often,  received  visits  and  shook  hands 
equal  to  the  important  act  of  disposing  with  his  visitors ;  understood  conrena- 
of  his  property  hy  will."  In  Osmond  i>.  tion;  showed  an  interest  in  money  mat- 
Fltzroy,  3  P.  Wms.  139,  it  is  said  that  ters;  was  able  to  comprehend  the  extent 
"  courts  cannot  measure  the  siie  of  of  his  property,  the  number  of  hit 
people's  understanding  and  capacities,  children  and  their  relations  to  hitn,  and 
nor  examine  into  the  prudence  or  wis-  could  understand  ordinary  business  af- 
dom  of  men  in  disposing  of  their  fairs.  The  will  was  sustained.  Bird- 
estates."  sail's  Will  (Surr.  Ct.),  13  N.  Y.  Su™. 

S.  Abraham  v.  Wilkins,  17  Ark.  393;  421 ;  Sheldon  t..  Dow,  i  Dem.  (N.  Y.) 

Butlin  V.  Barry,  1  Curt.  614;  Delafield  503;  Tacke's  Will  (Surr.  Ct.),  3  N.  Y. 

V.  Parish,  ai;  N.  Y.  9.  Supp.  198. 

4.ImbMUilFtnnnIMaMM,— Inthefot-  In   Meeker  v.   Meeker,   75   \\\.  tdo, 

lowing  cases  wills  were  contested  on  where  the  testator's  capacity  was  al- 

the  ground  of  incapacity  arising  from  tacked   on    the    ground  of   iiabeciiity 
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N.J.  Eq.  514;  Ajres  v.  Ayres,  43  N.  f.     ThU  ]s  a  leading  case  in   Ntvj  Tori, 
Eq.   565;    Langton'a  Wilf,  1  Tuck.  (N.    on  the  degree  of  capacity  requisite  for 
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or  by  the  use  of  medicines  and  drugs,'  is  incapacitated  from  mak< 
ing;  a  will,  when  he  has  not  sufficient  mind  and  memory  to  be 
able  to  understand  the  effect  and  operation  of  bts  will  upon  his 
property,  and  those  entitled  to  receive  it.* 

produced  bj  paralvEii,  the  court  prop-  drug  affected  the  mental  powen  of  the 

erly  excluded   evidence  that  the  testa-  teetetor,  further  than  to  cause  sleepi- 

tor''s   ancestora  and  retatlves   were  af-  nesi,  or  that  she  was  at  all  affected  b; 

fected  with  the  same  disease;  such  fact  It  when  she  executed   the  will.     /»  rt 

If  proven  having  no  tendency   to  show  Glockner's  Will  (Surr.  Ct.),  a   N.  Y, 

the  effect  of  paralysis  on  the  mind.  Siipp.  97. 

■   Andrews,    3^  _S,  Delafield   v.  Parish,  aj  N.  Y.  9. 

Y.")    3d1-    Berry   v.   Hamilton,    10    B.  the  execuTion  of  a  will  in  cases  of  im- 

Mon,  (Kj.)  laq;  Primmer  u.  Primmer,  becllity.  The  testator, Mr.  Henry  Dela- 

75   Iowa  415;  Doyle's  Estate,  7  Pa.  Co.  field,  was  a  New  York  banker,  without 

Ct,   Rep.  657.  children.   He  made  his  will  in  18+a,  be- 

EfiUfiy. — Lewis'  Will,  51  Wis,  loi;  queathlng  the  residuum  of  his  estaie  to 

Brown  «.  Torrey,  14  Barb.  fN.  Y.l  583;  two  brothers,  hftTing  amply  provided 

Foot  V.  Stanton,  i  Deane  Ecc.  19.  for  his  wife  and  certain  rela'tlves.     Hla 

Softening    of    the    Jrn rii,— Silver-  estate  continued  to  augment  in  value  at 

'    'VlTl,6S  WIh,372;  Parramorwf.  the   rate   of  $60,000   per  annum  for  7 

-    "•        mo;   Frlcke's  years,  all  of  which  increment,  if  he  had 

I   N.  Y.  Supp.  died  In  the  meanwhile,  would  have  gone 

3i5;Nenlin'sEstates,'7l'a.Co.  Ct.Rep.  tohisbrothersunder  the  residuary  clause 

648;  Cockrill  V.  Cox,  65  Tex.  676.  of  the  will.     In  1849,  he  suffered  an  al- 

Chills  and  Fever.— foaM  v.   Harris,  tack  of  paralysis  and  apoplexy,  which 

3  Rich.  <S.Car.)  14.  deprivedhim  of  thepowerof  speechand 

ffeart  i7ijeiM«.— Mahoner's  Will,  11  the  use  of  hfs  right  arm  and  leg.     He 

N.  Y.  Supp.  im;s8  Hun  (N.  Y.)  60B.  enjoyed   good,   but   not   uninterrupted 

Estrem*  Physical  Debility.— Stout-  health,  until   his   death   7  years  later, 

enburgh  v.  Hopkins,  43  N.  J.  Eq.  577.  occasionally  having  spasms  or  convul- 

Hysteria  and  Menial  Distress. — De  stons.     He  could  not,  from  his  first  at- 

Haven's  Appeal,  7s  Pa.  St.  337.  tack,  utter  snything  more  Ihan   a  few 

Falsy. — Reed's    Will,    3    B.  Mon,  inarticulate  sounds,  described  by  wtt- 

(Ky.)  79.  nesses  as  resembling  the  syllables  "yah, 

Tl        ■  ~  "  "  "   ■   ■■ 


''iroat  Tnmor. — Freeman  v.   Free-    yBh,""yeah,yeah,"  "nin,nin,""nyel 
I,  19  Ont.  141,  and  supposed  by  them   to  mean      ve 

Mali£nant  Sere. — Thomas  v.  Stump,     and    "  no."      He     accompanied 
sounds  by  gestures  and  motions  0 
and    Vertigo. — Bartho-     left  hand  and  arm,  and  by  shaking  his 


>.  275.  sounds  by  gestures  and  motions  of  the 

Jjysfefsia     and    Vertigo. — Bartho-     left  hand  and  arm,  and  by  shaking  his 
lick's  Will,  I  Conn.  (N.  Y.)  373.  head.     The  gestures  usually  consTated 


Ker/i^.— Soule's   Will   (Surr.  Ct.),  In  waving  his  hand  in  dtfTe rent  direc- 

3  N.  Y.  Supp.  359.  tions.  with  his  fingers  extended,  putting 

1.  Vm»  tit  Hedleliiss  and  Dmsa — Mor-  his  lingers  in  his  mouth,  or  raising  his 
pUiu,  OpinnL — A  person  thrown  Into  a  hand  and  shaking  it.  The  external 
stupor  from  the  use  of  medicines,  as  senses  were  not  seriously  affected.  He 
from  the  administration  of  morphine,  would  look  at  books  and  papers  oc Ca- 
may be  Incapable  of  making  a  will.  See  sionally,  but  could  not  read  at  all.  An 
Garrison  v.  Bianton,  48  Tei.  299;  Sted-  unsuccessful  attempt  was  made  to  in- 
ham  V.  Stedham,  33  Ala.  51J',  Bush  i'.  duce  him  to  write  with  his  left  hand, 
Lisle,  89  Ky.  393.  But  the  mere  fact  and  block  letters  were  placed  before 
that  the  testator  was  addicted  to  the  him,  but  he  would  not  use  them  and 
use  of  morphine  at  the  time  the  will  pushed  them  away,  nor  would  he  use  a 
was  executed,  when  it  is  not  shown  dictionary  to  express  his  thoughts.  The 
that  he  was  under  the  Influence  at  that  newspapers  were  read  to  him,  but  he 
time,  will  not  affect  his  capacity.  Frost  showed  no  comprehension  or  apprecia- 
V.  Wheeler,  43  N.  J.  Eq.  573.  So  also  tlon  of  the  reading.  He  was  not  In- 
the  administration  of  opium  is  not  suf-  trusted  with  the  management  of  his 
ficient  to  show  want  of  testamentary  business  nor  allowed  to  have  money; 
capacity,  when  it  is  not  shown  that  the  could  not  supply  his  own  wants,  and 
aj  C.  of  L.— 63                        998 
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b.  Person  In  Extremis.— The  fact  that  the  testator  when  he 
executed  his  will  was  in  extremis,  raises  no  presumption  of  inca- 
pacity,* The  same  test  is  to  be  applied  here  as  in  other  cases,  and 
if,  although  in  a  dying  condition,  the  testator  has  sufficient  intel- 
ligence to  comprehend  his  estate  and  the  effect  and  operation  of 
his  will,  he  has  sufficient  capacity  to  make  it.  In  the  notes  will 
be  found  numerous  cases  in  which  the  testamentary  capacity 
of  persons  in  extremis  is  considered.* 

c.  Old  Age. — Extreme  old  age,  with  its  attendant  physical 
and  intellectual  weakness',  does  not  of  itself  incapacitate  the  tes- 

wu  washed,  drestcd,  snd  attended  at  3  Den.  (N.  Y.)  37;  Petrie  v.  Shoemak- 
the  Uble  like  a  child,  and  was  even  fre-  er,  34  Wend.  (M.  Y.)  Sj;  Burger  v. 
quently  unable  to  control  his  cvacua-  Hill,  1  Bradf.  (N.  Y.)  36a 
tions.  Hla  wishes  were  not  easily  as-  I.  Jackson  v.  '*-"• — -  " 
certalned,  and  sometimes  could  not  be  Stoutenburgh  ' 
understood  at  all.  He  would  also  as.  Eq.  577. 
sent  to  contradictory  suggeetion*.  Be-  ).  TlUa  BntUliiML — Martin  v.  Wal- 
fore  his  attack,  he  was  a  calm,  quiet,  ton,  1  Lee  Bcc.  330;  Hall  v.  Hall,  18 
undemonstrative  gentleman,  rarely  Ga.  40;  Home  v.  Home,  9  Ired.  (N. 
even  eahlbitlng  any  emotion,  and  deep-  Car.)  99;  Bush's  Will,  1  Conn.  (N. 
ly  absorbed  in  his  business.  After  the  Y.)  330 ;  Walther's  Will  (Surr.  CL),  f 
atUck,he  occasionally  shed  tears,  ez-  N.  YTSupp.  417 ;  Connor's  Will,  7  N. 
htbfted  at  times  a  want  of  dccencv.  In-  Y.  Supp.  851;;  55  Hun  (N.  Y.)  606; 
dulged  in  freaks,  caprices,  and  whimi,  Patterson's  Wilt.  13  N.  Y.  Supp.  463; 
and  had  to  be  restrained  from  going  into  59  Hun  (N.  Y,)6Z4:  O'Brien  i>.  Dwyer, 
dangerous  places.  He  was  said  to  have  45  N.J.  Eq.  689;  Sloan  v.  Maxwell,  j 
pulled  out  his  watch  when  paising  the  N.  J.  Eq.  563;  Andress  v.  Weller,  3  N. 
city  hall  clock,  and  to  have  insisted  J.  £q.  604;  Ayres  i>.  Ayres,  43  N.  ]. 
on  being  driven  to  his  old  office  and  to  Eq.  565;  Stoutenburgh  v.  Hopkins,  43 
other  placet  of  his  former  business,  to  N.  J.  Eq.  577;  Converse  v.  Convene.li 
have  assented  by  nods  to  suggestions  to  Vt.  168.  See  also  Leech  c.  Leech,  i 
return  home  when  out  driving,  to  have  Phila.  (Pa.)  144;  Duggan  v,  McBreen, 
called  attention  to  the  stopping  of  the  7S  Iowa  591 ;  Rankin  t>.  Rankin,  6  T. 
clock,  and  to  have  laughed  heartily  at  B.  Mon.  (Ky.j  531.  In  this  last  case 
a  ridiculous  circumstance  recalled  to  the  testator  was  under  sentence  of  dealb 
him  by  an  acquaintance.  While  in  this  for  murder  when  the  will  was  made, 
condition,  he  executed  three  codfdl*  to  A  testatrix,  being  ill,  nve  instruc- 
his  will,  diverting  the  residuum  of  his  tions  for  her  vrill  at  11  o^lock  in  tbC' 
estate  from  his  brothers ;  hla  hand  was  morning ;  she  executed  the  will  at  6  in 
guided  while  executing  the  first  two ;  it  the  evening,  and  died  in  two  hours, 
did  not  appear  whether  he  was  assisted  The  court  instructed  the  juir  that  if 
In  making  his  mark  to  the  third.  The  the  testatrix,  at  the  time  of  giving  the 
instructions  for  the  codicils  were  given  instructions,  had  sufficient  discretion 
by  his  wife  to  counsel,  and  she  was  the  for  that  purpose,  and  was  able  after- 
principal  beneficiary,  although  she  was  wards  at  the  time  of  execution  to  re- 
amply  provided  for  bj-the  will.  The  member  the  instructions,  she  was  com- 
testator  was  declared  to  be  not  of  sound  petent.  Hathorn  v.  King,  8  Masa.  371. 
mind  and  memorv,  and  the  codicils  See  also  Tomkinsi. Tomkios,  I  Bailey 
were  set  aside.  While  this  case  does  (S.  Car.)  91;  Billinghurt  v.  Vickers,  1 
not  in  terms  overrule  the  decision  in  Ph.  187. 

Stewart   v.   Lispenard,  26  Wend.  (N.  Theoccasional  flightinessorwander- 

Y.)  355,  it  is  considered  practically  to  ing  of  intellect  of  a  dying  man  is  of 

have  done  so,  and   to  have  established  slight    weight    as   bearing    upon   the 

the  rule  stated  in  the  text.     See  also  question  of  his  testamentary  capad^. 

Blanchard  v.   Nestle.  3  Den.  (N.  Y.)  McMasters   v.   Blair,   19  Pa.  St.   t^\ 

37:    Newhousc   v.   Godwin,   17    Barb.  Leech  i^.  Leech,  i  Phila.  (Pa.)  144. 

IN.  Y.)  136;   Alston  f.  Tones,  10  Paige  A  person  to  be  competent  to  execute 

{N.  Y.)  ^;  Person  v.  Warren,  14  Barb,  a  will  must  be  able  to  do  more  than 

[N.  Y.)  4^;   Osterhout  v.  Shoemaker,  anawer  simple  questions  by  an  affirma- 
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tator.'  Nor  does  the  loss  of  memory  accompanying  such  a  stat€r 
which  does  not  amount  to  a  foi^etfulness  of  his  interests  and 
affairs,  and  of  the  relation  he  sustains  to  others,  disqualify  him.*' 


dve  ar  negative.     Marqttis  of  Win- 


Chester's  Cue,  6  Co.  Rep.  33. 
InMenzieBV.   White,  a  Gi 
(Up. Can.)  574,  thewlUotaperion 


ecu  ted  when  roused  from  a  itupoi 
Into  which  he  wa«  thrown  bj  en  acci- 
dent which  reiulted  fatall^r,  was  sus- 
Uincd. 

Villa  B«|««t»d.— Harwood  v.  Baker, 
3  Moore  P.  C.  C.  382;  Coop's  Will 
'"--—,  Cl.),6  N.  Y.  Supp.  664;  Cope- 


on  o,  Buibv,  45  N.  J.  Eq.  173;  Spencer 
>.  Moore,  4'Cali  (Va.)  4131  CampbeU 
irant  Ch.  v.  Carnahan  (Ark.  1800),  13  S.  W, 
Rep.  109S;  Denton  o.  Franklin,  9  B. 
Mon.  (Kj.)  38;  Watts  v.  Bullock,  i 
Litt.   (Kv.)   351;   Hoaklns  v.  Hoskin» 


J,l 


Sandldge,  8<  Va.  546;  Sutton  v.  Sutton, 
-  Harr.  (Del.)  450;  Muller  v.  St  Louis 
iospltal  Assoc,  73  Mo.  243.  In  thit 
last  case  the  element  of  undue  Influence 
was  prominent. 

In  Kaapp  v.  RelUr,  3  Dem.  (N.  Y.) 
437,  the  testator  had  been  thrown  by 
disease  into  a  state  of  clironic  stupor, 
from  which  he  could  be  aroused,  but 
into  which  he  would  relapse  almost 
immediatelj.  The  will  executed  bj 
him  when  so  aroused  was  rejected, 

1.  Brtrona  Old  Afa.— Bird  v.  Bird,  3 
Hagg.  143;  Lewis  v.  Pead,  i  Ves. 
jr.  19;  Kinleslde  v.  HarHson,  z  Ph. 
461;  Griffith  V.  Robins,  3  Madd.  113; 
Mackenzie  v.  HandasTde,  2  Hagg. 
3ll;  Ex  f.  Cranmer,  13  Ven.  4^3; 
Sherwood   v.  Sanderson,  19  Vi 


Springslead's  Will,  8  N.Y .  Sopp.  596;  55 

Hun  (N.   Y.)  603;    Van    Al«l  v.    Hun- 

r.s  Johns.  Ch.  (N.  Y.)   148;  Stebbins 


14  N.  Y.  St,  Rep.  33a;  Maverick 
Reynolda.  i  Bradf.  (N.  Y.)  360; 
Gray's  Will,  5  N.  Y.  Supp.  464;  53 
Hun  (N.  Y.)  614;  Clearwater's  Will 
(Surr.  Ct.),  3  N.  Y.  Supp.  99;  Wil- 
lUms'Will.aConn.  IN.  Y.)57q;/»  re 
Woodfall,  I  Leg.  Gaz.  (Pa.)  66;  /n 
re  Woods.  13  PhiU,  (Pa.)  336;  Nap- 
fle's  Estate,  134  Pa.  St.  493;  /■  re 
Wintermute,  17  N.  J.  Eq.  447;  Collins 
V.  Townley,  ai  N.  J.  Eq.  353;  Sutton 
V.  Morgan,  30  N.  J.  Eq.  639;  Klse 
I'.  HeatS,  33  N.  J.  Eq.  339;  Clifton 
V.  Clifton,  47  N.  J.  Eq.  J37 ;  Harris  v. 
Betson,  38  N.J.  Eq.  3ii;  Rushng  v. 
RuGling,  36  N-  J.  Eq.  607;  Brady  v. 
McBriae,  39  N.  J.  Eq.  495 ;  Waddlng- 


Knightt/.Wright.ia  Rich.(S.C 

Georgia  Code,  section  340S,  pro* 
rides  that  "  old  age,  and  the  weakness  of 
intellect  resulting  therefrom,  does  not, 
of  Itself,  conadlute  incapacity ;  but  if 
that  weakness  amounts  to  imbecility, 
the  testamentary  capacity  is  gone. 
In  cases  of  doubt  as  to  the  extent  of 
this  weakness,  the  reasonable  or  unrea- 
sonable disposition  of  his  estate  should 
have  much  weight  in  the  decision  of  the 


Bradf.  (N.  V.)  458;  Crolius  f.  Stark, 
64  Barb.  {N.  Y.)  113;  Clarke  f.  Davis, 
I  Redf.  {N.  Y.)  349.  Compare  Wood  -o. 
Wood,  4  Brew.  (Pa.)  75;  Horbach  ». 
Dennlston,  3  Plttsb.  (Fa.)  49;  Rich- 
mond's Appeal,  J9  Conn.  336;  Home  d. 
Pullman,  73  N.  Y .  369;  Hovey  11.  Chase, 
53  Me.  304;  Eddy's  Case,  33  N.  J.  Eq. 
701;  Allison's  Estate,  13  N.  Y.  Supp. 
334;  58  Hun  (N.  Y.)  606.  Partial  loss 
of  memory  is  insufficient.  Montague  v. 
Allan,  78  Va.  591 ;  Marquis  v.  Marquis, 
I  Quebec  L.  Rep.  50. 

A  testator  who,  notwithstanding 
great  age,  bodily  infirmities,  and  Im- 
paired mind,  has  mind  and  memory 
enough  to  recollect  the  property  of 
which  he  Is  about  to  dispose,  the  per- 
sons to  whom  and  the  manner  in  which 
he  wishes  to  bequeath  It,  and  to  know 
and  understand  the  business  in  which 
he  is  engaged,  has  tliat  sound  and  dla- 
posing  memory  which  qualifies  him  to 
make  a  will.  "Watson  v.  Watson,  3  B. 
Mon.  (Ky.)  74 ;  Reed's  Will,  3  B.  Mon. 
(Ky.)  79.  See  also,  to  the  same  effect, 
Taylor  v.  Kelly,  31  Ala.  jg;  Stancell  v. 
Kenan,  33  Ga.  56;  Nailing  ir.  Nailing, 
3  Sneed  (Tenn.)  630;  Maverick  v.  Rey- 
nolds, 3  Bradf.  (N.  Y.)  360;  Bleeker  v. 
Lynch,  I  BrRdf.(N.  Y.)47o;Chrismaii 
T>.  Chrisman.  16  Oregon  137;  Norton  v. 
Paxcon,  tio  Mo.  456.  An  Impairment 
of  memory  will  not  Invalidate  a  will, 
when  It  appears  that  the  testator  gave 
his  own  directions  for  the  will  wkI  at 
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Yet  such  a  state  of  mind  as  amounts  to  senile  dementia  incapaci- 
tates one  from  making  a  will.^ 

m.  Fbobaix  akd  CoHTxai — 1.  Pnnfflptioii  and  Burden  of  Proof— 
Until  the  contrary  appears,  testamentary  capacity  is  to  be  pre- 
sumed, and  where  a  will  is  sought  to  be  avoided  on  the  ground 
of  mental  disability,  the  burden  is  on  the  party  alleging  the 
disability  to  establish  the  fact.*     The  decisions,  however,  are  by 

different  timea  afterward*  referred  to  blind,  and  subject  to  periodical  attack* 

It*  provlsioni.  Sharp's  Appeal,  134  Fa.  arsickneia,ln which humind wandered. 

St.  493.  The  will,  which  gave  a  large  part  of  hii 

In    Wilaon  K.  Mitchell,   loi   Pa,   St.  estate  to  the  wife  of  the  scrivener,  was 


49J,  the  testator  was  over  looyeare  old,     rejected. 
—'■  —\  he  made  his  will.     He  had   been         tnoU 

n  of  remarkable  vigor  of  mind,  but     a  thing  as  a  "lucid  Interval 


-when  he  made  his  will.     He  had   been  tnoU  IntwraL — There  may  be  auch 

:uted  the  wilt  he  was  blind,  of  senile   dementia,  during  which  the 

and  his  hearing  was  Impaired ;  his  mind  person  will  be  competent  to  execute  a 

acted  slowly;  he  was  forgetful  of  fvcent  will.     Kerrn.  l.unsford,3i  W.  Vs.  686. 

events  and  ofnames ;  he  repeated  quea-  9.  PTMomptlon  and  Bttrdaa  of  m«C 

aons  in  conversation,  would  sometimes  — Groom    v.    Thomas,  3    Hagg.  4J4; 

seem   bewildered   when   aroused   from  Harris   v.   Ineledew,  3   P.   Wms.  91 ; 

aleep,  and  was  extremely  filthj  in  his  Tucker  v.  Phippa,   3   Atk.  334;   Altj. 

habits.     The  court  was  nevertheless  of  Gen'l  o,  Parnther,  3   Bro.  C.  C.  443; 

the  opinion  that  he  was  competent,  and  White  v.  Wilson,  13  Ve«.69;  Bvanturel 

his  will  was  sustained.     See  also  Fow's  v.    Evanturel,    16    L.  Can.  Rep.  353; 

Estate   (Pa.  1893),   33   Atl.   Rep.  447;  Harrison   v.   Rowan,  3   Wash.  (U.  S.) 


Tallman's   Will   (Pa.    189a),    33    Atl.  580;  Hoge  w.  Fisher,  Pet.  (C.  C.)  163; 

Rep.  986.  Den    w,   Vancleve,   4   Wash.   {U.   S.) 

In  Merrill  v.  Rush,  33  N.  J.  Eq.  537,  a63 ;  Halt  v.  Unger,  3  Abb.  (U.  S.)  307; 

the  testatrix  was  83  jears  old,  dictated  Jackson  v.    Van   Dusen,  5  Johns.  (N. 

her  own  will,  mentioned  10  legatees  to  V.)    144;    Allen  v.   Public   Admr^   \ 

id  noted  the  omission  of  Bradf.  (N.   Y.)  378;  Jackson  v.  King, 


by  him.    The  will  was  sustained,  4  Cow.  (N.   Y.)  307;   Dickie   v.   Van 

igh   It  appeared  that  the  tes'      "  "    -.     - 

an   unjust   and   unfoi - -j  — .   j   .-  - -j-. 

id   no  «.  Parish,  y  N.y. 9;  BrownD.Torrey, 

claims  upon   her  bounty,  and  was  for-  34  Barb.  \n.  Y.)  5S6;  Stewart  -d.  Lis- 


though  It  appeared  that  the  testatrix  Vleck,  5  Kedf.  (N.  Y.)  j86;  Lege  v. 
had  made  an  unjust  and  unfounded  Myer,  c  Redf.  (N.  Y.)  630;  DelaSeld 
charge   against  a  person  who  had   no     v.  Parlsn,  ; 


getful  Inregpectto  several  ualmportaat  penard,  ]6  Wend.  (N.  Y.)  155;  Eau  v, 

matter*.  Snyder,  46  Barb.  (N.  Y.)  331;  Howmrf 

The  fact  that  the  testator  at  the  age  v.  Moot,64  N.  Y,l6l;  Tumure  v.Tum- 

of  68  married  a  girl  of  18  jears,  is  not  ure,  35  N.  J.  Eq.  437;  Trumbull  v.  Gib- 

of  Itself  evidence  of  imbecility,   Thomas  bons,  33  N.J.  I..  117;  Sloan  r.  Maxwell, 
V.  Stump,  61  Mo,  375.  ■.-  .   -.^      ."-    T,  ^m. 

1.  Banlle  DemmtU.— Schouler 

Wills  (3d.  ed.),  f  13a;  Swinb.  on  Wilts,  £07154,' McCoon  i>.  Allen,  45  SV] 

p.  3,  t  5 ;  Harvev  v.  Sullens,  46   Mo.  708;  Harris  v.  Vanderveer,  zi  N.  J.  Eq. 

147;    Minor   v.   Thomas,   13   B-   Mon.  561  ;0'Donnell  p.  Rodiger,76  Ala.3Jj; 

(Ky.)  106.  j3  Am.  Rep.  311 -,  Saxon  n.  Whitaker. 

In  Dumond  v.  KlfT,  7  Lans.  (N.  Y.)  30  Ala.  337;  Copeland  v.  Copeland,  31 
465,  the  testator  made  his  will  in  June,  Ala.513;  Eastisi'.  Montgomery, 95  Ala. 
at  the  age  of  80.  Neitherof  the  sub-  486;  Knox  n.  Knox,  9^  Ala.  495;  Dan- 
scribing  witnesses  testified  that  he  was  lel  v.  Hill,  53  Ala.  430;  Stubb*  v.  Hous- 
of  sound  inind;  one  of  them  thought  ton,  33  Ala.  555,  overruling  Dunlap 
the  contrary.  In  the  following  autuma  ■o.  Robinson,  38  Ala.  100;  McDanict  v. 
he  did  not  know  his  children,  inquired  Crosbv,  19  Ark.  533;  Guthrie  v.  Price, 
how  many  he  had,  could  only  name  33  Ark.  396;  McCuIloch  v.  Campbell, 
some  of  them,  and  died  soon  thereafter.  49  Ark.  367;  Rogers  r.  Diamond.  13 
The  will  was  rejected.  Ark.  479;   Tobin  11.  Jenkins,  3g  Ark.- 

In  Liddington'a  Will,  4  N.  Y.  Supp.  151;  Jenkins  v.   Tobin,  31    Ark.  309; 

646;  51   Hun  (N.  Y.)  638,  the  testator  Smith  v.  Smith,  4  Bait.  (Tenn.)  393; 

wa«  93  years  old,  feeble,  deaf,  nearly  Frear  v.  Williams,  7  Baxt  (Tenn.)  550; 
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Bartee    v.    Thompson,     8     Baxt.  cemfm   mentis  must  prove  It."    Jones 

(Tenn.)   508;   Wcrstler  v.   Cuiter,  46  v.  Jooei,  63  Hun  (N.  Y.)  63a 

Pa,   St,  502  ;  Grubbs  v.  McDonald,  91  The  presumption  of  lanitj  when  first 

Pa.  St.  336;  Landis  v.  Landit,  1  Grant's  thrown  in  the  scale,  as  it  certainlj'  tnay 

Cas.  (Pa.)  14S;  Linton's  Appeal,   104  be,  relieves  the  legatee  from  giving  ex - 

Pa.  St.  338;   Grabtllf.  Barr,  c  Pa.  St.  press  evidence  in  the  first  insUnce  to 

441 ;  Heenan's  Eatate,39  Leg.  Int.  (Ps.)  show  mental  capacity  of  the  testator. 

179;  Egbert  u.  Egbert,  78  Pa.  St.  316;  In    re    Robinson's    Eitate,    10    Nova 

Thompson   v.   Kjner,  65  Pa.  St.  3J7 ;  ScoHa  Rep.  371. 

TltlowD.  Titlow,  54pa.  St.  2ai;Tysan  Where  the  testator  was  not  interdicted 

V.  Tyson,  37   Md.  567;   Davia  v.  Cal-  as  »t>H  fom/ojmM/M  when  the  will  wai 

vert,  5   Gill  &  J.  (Md.)  300;  HIgglns  made,  and   there  is   nothing   lo   show 

V.  Carlton,  33  Md.  115;  Townsend  v.  that  he  was  subject  to  halludnattons.  It 


Townsend,  7  Gill  (Md.)  34 ;  Perlclas  v.     wilt  be  presumed  that  he  was  of  sound 
Perkins,  39  N.  H.   163;  Pettee  v,  Bing.    and  disposing  mind.  Lac  " 

ham,  10  N.  H.  514;  Halley  v.  Webster,     bourges,  3  Can.  Law  J.  1 


iiMe.46l;Bamesii.Bames,66Me.3oo;  The  burden  is  not  shifted  from  the 

KInlochv.  Palmer,  i  Mill  (S.  Car.)  316;  contestant  by  a  statute  which  provides. 

Hobby  V.  Bobo,  \i  Rich.  (S.  Car.)  247,  among  other  things,  that  the  will  shall 

note ;  Chandler  v.  Ferris,  1  Harr.  (Del.)  be  admitted  to  probate  If  it  appears  that 

454i  Panaud  n.  Tones,  I  Cal.  4S8;  Moore  the   testator,  at  the  time  of  executing 

■o,   Allen,  5  Ind.  521;  Burton  v.  Scott,  the  same,  was  competent  to  devise  his 

3    Rand.  (Va.)  399;   Allen  v.  Griffin,  property.   Herbert  t>.  Berrier.Si  Ind.  i, 

69  Wis.  J29;   Stephenson  -v.   Stephen-  AFIer  a  will  has   been  regularly  ad- 

aan,63  Iowa  153;   Blake  i^.  Rourke,  74  mitted  to  probate,  the  burden  is  on  the 

Iowa  519;  Taylor  v.   Wllburn,  20  Mo.  contestant  to  show  want  of  capacity  in 

306.     (The  element  of  undue  influence  the  testator.     Howard  v.  Moot,  64  N. 

enters  so  largely  into  this  last  case  that  Y.  262;  Renn  u.  Samos,  33  Tex.  760; 

It  can  scarcely  be  considered  to  be  in  JeDklns  v.  Tobln,  31  Ark.  306;   Rogers 

conflict  with  the  J/>jj0sr(  doctrine,  that  ■d.  Diamond,  13  Ark.  479;  McDanieli'. 

the  burden  rests  upon  the  proponent,  Crosby,  19  Ark.  533. 

and   is   not  shifted   by  a  frima  facie  EmUm  BslM.— The  following  rules, 

case  of  competencv  made  out   by  the  drawn  from  the  decision  in  Sutton  v. 

testimony  of  the  subscribing  witnesses.)  Sadler,  3  C.  B.  N.  S.  87 ;  91  E.C.L.86, 

Payne  ii.  Banks,  3a  Mlsa.  391 ;  1  Redf.  represent  the  English  practice,  and  are 

on  Wills  xi;  Swinb.  on  Wills,  pt.  i,  I)  3,  commended  in  i   Wma.  on   Eiors.  33 

p.4;  I  Wms.  on  Eiors.  (Perkins' Am.  (6th  Am.  ed.),  Perkins' note:  "  If  a  par. 

ed.)  20;  Schouleron  Wills,  ${  173,  174.  ty  impeach  the  validity  of  a  will  on  ac- 

Aad  see  Insanity,  vol.  11,  p.  159.  count  of  a  supposed  incapacity  of  mind 

In  Detalield  v.  Parish,  2;   N.  Y.  9,  in  the  testator,  It  will  be  incumbent  ob 

four  of  the  judges  were  of  the  opinion  such  party  to  establish  such  incapacl^ 

that  the  burden  devolved  upon  the  pro-  by  the  clearest  and  moat  Batisfactoiy 

ponents  to  establish  the  testator's  com-  proofs.     The  burden  of  proof  rests  up- 

petency,  under  a  statute  which  provided  on  the  person  attempting  to  invalidate 

that,  "If  it  should  appear  upon  the  proof  what  on  its  face  purports  to  be  a  legal 

taken  that  such  will  was  duly  executed,  act.     Sanity   must   be  presumed  until 

and  that  the  testator  at  the  time  of  exe-  the  contrary  is  shown.     .     .     .     But  it 

cutingthesamewasln  all  respects  com-  must  be  borne  in  mind  that  the  pre- 

petent   to   devise   real   estate,  and  not  sumption  of  sanity  is  not  to  be  treated 

under  restraint,  the  will  should  be  ad-  as   a   legal   presumption,   but,   at   the 

mitted  to  probate."     But   five    of  the  most,  as  a  mixed  presumption  of  law 

judges  held  that  the  statute  could  not  l>e  and  fact  (if  not  as  a  mere  presumption 

construed  to  intend  that  if  the  proof  was  of  fact) ;  that  is,  an  Inference  to  be  made 

evenly  tialanced,  the  will  should  be  de-  by  a  jury  from  the  absence  of  evidence 

clsred  invalid,  and  stated  the  rule  to  be  to  show  that  (he  testator  did  not  enjoy 

that,  "At  common  law  and  under  the  that  soundness  which  experience  shows 

tfew  York  statutes,  the  legal  presump-  to  be  the  general  condition  of  thehuman 

tlon  is  that  every  man  is  combos  menlii;  mind.     If,  therefore,  a  will  is  produced 

and  the  burden  of  proof  that  he  la  nou  before  a  jury  and  its  execution  proved, 

comfaa  mentit  rests  on  the  party  who  and  no  other  evidence  ofifered,  Uie  jury 

alleges  that  an  unnatural  condition  of  should  be  properly  told  that  they  ought 
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no  means  uniform,  many  cases  holding  that  the  party  propound- 
ing a  will  must  prove  the  capacity  of  the  testator;'  but  this  re- 
quirement, apparently  in  conflict  with  the  rule  first  stated,  has 
been,  in  some  instances,  considered  to  apply  only  to  the  formal 

to  find  for  the  will.    And  if  the  part^  Robinion  v.  Adami,  fa  Me.  369;  Hardy 

opposing  the  will  gives  some  evidence  v.  Merrill,  56  N.  H.  117 ;   Comstock  ir. 

of  incompetency,  the  jury  majf  never-  Hadlyme,  etc.,  Soc^  8  Conn.  a6i;   Taff 

thelcBS,  if  it  doe«  not  disturb  their  be-  v.  HoEmer,  14  Mich.  309 ;  (in  [hit  caie 

Uef  in  the  competency  of  the  testator,  Judge   Coolej'  sets  out   the   Miciigau 

find  in  favor  of  the  will.     And  in  each  practice   fully.     See  abstract  from  hit 

case  the  presumption  of  competency  opinion  in  Insanity,  vol.  11,  p.   1R5.) 

would  prevail.     StiWlbe onus frobandi  Aikin    v.     Weckerly,    19    Mich,    ^2; 

lies  in  every  case  on  the  party  relying  Beaublen  ir.  CJcoth,  8  Mich,  a;   Kemp- 

on  a  will,  and    he    must   satisfy    the  sey    v.    McGinnisi,      31     Mich.    133; 

jury  that  it  is  the  will  of  a  capable  tes-  Prenlla  v.  Bates,  93  Mich.  134;   (where 

tator;  and  when  the  whole  matter  li  It  is  laid  that  the  rule  placing  the  bur- 

before  them  on  evidence  given  on  both  den  on  the  proponents  throughout  the 

sides,  if  the  evidence  does  not  satisfy  case  Is  firmly  established  in  Miciifaa, 

...      .L_.  .!._  .....  !_  .L  _....!  _. overrKling  Prentis  if.  Bates,  88  Mich. 

?(f].  Seethe  strong  dissentfngopintonof 
rrant,  J.,[n  Prentis  v.  Bates,  93  Mich. 

In  England,  the  general  rule  is  that  334.)  McGinniss  v.  Kempsey,  17  Mich, 
the  person  claiming  under  the  will  in  363;  Elliott  v.  Welbv,  11  Mo.  App.  19; 
an  issue  devttavil  vtl  nem  must  call  all  Benoist  v.  Murrin.  38  Mo.  333;  Jones  v. 
of  the  subscribing  witnesses  and  make  Roberts,  37  Mo.  App.  163;  Cravens  v. 
them  his  witnesses  as  to  the  mental  Faulconer,  38  Mo.  19;  Tingley  r.  Cow- 
capacity  of  the  testator.  Keaysv.Mc-  gill,  48  Mo.  191;  Norton  t'.  Paxton, 
Donnelt,  6  Ir.  Eq.  611.  The  rule  on  110  Mo.  456;  Harvey  v.  Sullen,  56  Mo. 
this  point  is  not  uniform  In  Amtrka.  373;  Evans  v.  Arnold,  51  Ga.  169; 
Schouleron  Wills  (3ded.),^  [77.  Williams   v.    Robinson,    41    Vt.   658; 

Frenunptloii  PrlBU  TAeia  Only. — In  Mover  «.  Swygarl,  ii;  111.  367;  Potter 
the  case  of  Rutland  v.  Cleaves,  1  Swan.  v.  Potter,  41  111.  80;  Mueller  v.  Reb- 
(Tenn.)  198,  the  evidence  tended  to  1 
show  that  the  testatrix  was  not  well  in- 
formed as  to  the  contents  and  effect  of  1  .  ^ 
the  will  which  she  signed,  and  the  Hubbard,  7  Oregon  44;  Chrisman  1 
court  held  that  it  was  error  to  instruct  Chrisman,  6  Orwon  117;  In  re  Lay- 
the  jury  "  that  if  Ihey  believed  the  will  man's  Will,  40  Minn.  371.  (This  last 
was  correctly  read  to  the  teetatrii  and  decision  is  based  on  a  Miuutsota  stat- 
that  she  was  of  sound  mind,  the  legal  ute  which  requires  proof  of  sanity  to  be 
presumption  would  be  Chat  she  under-  offered  by  the  proponent.) 
stood  its  contents,"  without  explaining  In  Watt  r'tV^'aia,  the  reason  given 
to  them  that  the  presumption  was  for  placing  the  burden  on  the  proponent 
frimafacie  only  and  might  be  rebutted,  is,  that  at  common  law  a  person  could 

1.  intt  following   authorities  support  not  make   a  will,  and  that  the  atatmte 

the    proposition   that    the    burden    of  enablingpersonsof  sound  mind  to  make 

proof  is  upon  the  proponent  of  the  will  a  will  changed  the  common-law  pre- 

to  show  mental  capacity  in  the  testator,  sumption   of  sanity,  and  required  the 

and   remains  vrlth  him  throughout  the  proponent  to   show    sanity  when    the 

firoceedlng.  Crowninshield  v.  Crown-  will  was  executed.  McMechen  t.  Mc- 
nshield,  2  Gray  (Mass.)  334;  (In  this  Mechen,  17  W.  Va.  685.  And  see 
case  it  was  held  that  the  statute  ena-  Nicholas  v.  Kenhncr,  30  'W.  Va.  361. 
bling  persons  of  "sound  mind"  to  make  The  burden  of  proving  capacity  to 
a  will.  Imposed  upon  the  executor  the  make  a  will  rests  upon  the  proponents, 
burden  of  showing  the  testator's  mental  Fulton  v.  Andrew,  L.  R.,  7  H.  L.  448; 
capacity,  and  that  the  burden  did  not  and  a  forliari,  when  it  appears  that 
shift  on  evidence  of  sanity  given  by  the  the  testator  was  subject  to  delusions- 
subscribing  witnesses.)  Baldwin  w.  Par-  Smee  v.  Smee,  L,  R.,  5  P.  D.  84-  See 
ker,  99  Mass.  79 ;  Baiter  v.  Abbott,  7  also  Paske  i'.  Ollatt,  2  Ph.  333 ;  Barry 
Gray  (Mass.)  71 ;  Gerish  -v.  Nason,  33  v.  Butlin,  3  Moore  P.  C.  4S0;  Brownil^ 
Me,  438;  Cilley  f.  Cilley,  34  Me.  163;  f.  Budd,  6  Moore  P.  C,  430;  Sutton 7. 
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rntauud  TESTAMENTARY  CAPACITY.  tatMt. 

proof  required  in  probate  proceedings,  and  to  be  satisfied  by  a 
prima  fade  c^^^  of  competency  made  out  by  the  testimony  of 
the  subscribing  witnesses.' 

Sadler,  3  C.  B.,  M.  S.  87 ;  91  B.  C.  L.  Is  undoubted,  that  it  is  a  part  of  the  pn>- 

86;   Baker  v.  Batt,  a  Moore  P.  C.  317;  pounder's  case  to  prove  the  sanity  and 

Symei  v.  Green,  i  Sw.  &  T.  401;  Pan-  freedom  of  the  testator,  and  unleas  the 

ton  V,  WiltJuni,  a  Curt  cjo;  Wallli  v.  jur/  be  affirmatively  tatUfied  that   the 

Hodgson,  1    Atk.   56.    The  burden  is  testator   was  of  sound    and   disposlt^ 

upon  the  proponent  In  the  court  below,  mind,  they  shouldfind  agnintt  the  will," 

and  also  on  appeal  from  an  order  es-  1.  Carpenter  v.  Calvert,  83   III.  63; 

UbIUhing  the  will.     PotU  v.  House,  6  Wilbur  v.  Wilbur,  119  111.  393;  Pendlaj 

Ga.  314.  V.  Eaton,  130  111. 69;  Hawkins  v.Grimes, 

In  a  suit  to  set  aside  a  will,  probate  13  B.  Mon.  (Ky.)  357. 

of  the  will  Is  not  suflicfent  to  s>iift  the  There   ts  much  conflict  of  decision 

burden  of  proof  to  the  plaintiff,  thecon-  upon  this  point,  having  Its  origin  in  a 


testant.     Rogers  w,  Thomas,  i  B.  Mon,     rule  of  probate  practice,  requiring  the 

'"r-)  39*' ■  I^'gg  '"•  Wilton,  13  111.  15.    executor  to  offer  some  evidence  of  the 

n  Evans  V.  Arnold,  53  Ga.   169,  the     testator's   sanity   on   propounding   the 


will  was  duly  proven,  Uie  burden  of  paclty  was  or  was  not  impeached ;  but 
showing  the  other  requisites  ceased  as  it  is  said  that  the  weight  of  authority 
to  the  propounders,  and  on  the  Issue  of  supports  the  rule  as  stated  in  the  text 
sanity  or  insanity,  the  burden  was  on  i  Wmg.  on  Eiors.  (Rand.  &  Tal.  Am, 
the  caveators.  We  are  aware  of  the  ed.)  no  n ;  1  Redf.  on  Wills  (1876}  31. 
fact  that  there  are  respectable  authori-  The  expression  "  burden  of  proof," 
Ue*  asserting  this  rule.  It  has  the  should  not  be  confounded  with  the  ex- 
countenance  of  no  less  an  authority  than  presslon  "  weight  of  evidence  ;"  because 
Mr.  Redtield,  though  he  lays  It  down  it  Is  the  duty  of  the  proponent  in  every 
rather  as  a  logical  deduction  from  cer-  case  to  satlsfv  the  jurjr  by  a  preponder- 
tain  other  rules  than  as  law.  The  truth  ance  of  testimony,  that  the  will  was 
Is,  the  rule  Is  unsettled.      The  general  made   by   a  competent   testator.    The 


rule  of  law  undoubtedlv  Is  that  one  is     expression  meant,  that  standing  alone, 
presumed  sane   until   the    contrary   Is     without  proof  on  either  side,  the  1 
shown,  end  this  may  also  be  said  of  the    to  be  catibllshed  or  rejected  In  c 


rule  that  he  who  holds  the  affirmative  quence  of  the  failure  of  the  o 

of  a  proposition  must  prove  his  atser-  offer  proof  of  capacity,  or  of  the  other 

tion.     But  when  one  comes  into  a  court  side  to  give  some  evidence  of  incapacity, 

of  jusdcetoglvethe  property  ofthede-  Barry  v.  Butlin,  3   Moore  P.  C.  480; 

ceased  person  a  different  direction  from  Scott  *.  Wood,  81   Cal,  400;   Keays  ». 

tiiat  given  by  the  law,  he  takes  upon  McDonnell,  6  Ir.  Eq.6ii. 

himself  to  prove  all  the  conditions  on  In  a  contested  case,  the  competency 

which  his  right   depends.            .     .     I  of  the  testator  must  be  established  to 

am   not,  myself,  prepared  to  say  that  the  satisfaction  of  the  court,  beyond  a 

the  general  doctrine  of  the  law  as  to  reasonable  doubt.  Keays  r.  McDonnell, 

sanity    Is   to  be   entirely   disregarded.  6Ir,  Eq.  6i[.     fn  Panton  v.  Williams, 

Undoubtedly,  sanity  is  the  normal  con-  3  N.  C.  App.  39,  Lord  Brougham  said  : 

ditlon  of  man;  and  If,  on  an  examlna-  "The  course  ofa  dm  in  istra  tion  directed 

Hon  of  the  circumstances  attending  the  by  the  law  Is  to  prevail  agairisthim  who 

execution,  nothing  unusual  appear;   If  cannot  satlsfv  tlie  court  of  probate  that 

the  testator  appear  to  be  aware  of  what  he  has  established  a  will.  .    .     .   There 

he  is  doing,  and  acts  as  sane  men  do,  I  is  no  duty  cast  upon  the  court  to  strain 

am  of  the  opinion   that  a  prima  facie  after   probate,  and   to  grant  It  where 

case  Is  made  out,  at  least  ^at  a  verdict  doubts  remain  wholly  unremoved.     In 

for  the  will  would  be  justified,  if,  when  Smith  v,  Newman,  ciUd  Keays  v.  Mc- 

the  facts  are  detailed,  the  act  as  done  Is  Donnell,  6  Ir.  Eq.  611,  Judge  Keatlnge 

done  as  sane  men  do  things — as  if  a  man  instructed  the  jury:  '  Has  it  been  made 

Bsfc  a  witness  to  attest  his  will,  and  the  out  to  your  perfect  satisfaction  that  the 

witness  do  so  on  Its  l>einK  signed  by  the  deceased,  when   he   executed  this  will, 

testator— the  very  act  of  signing  intelll-  was  of  sound  mlndP    If  you  entertain  ■ 

gently  Is  a  sane  act.    .    .    ,  Stitl,  the  rule  reasonable  doubt,  the  plaintiff  has  failed 
999 
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The  burden  of  proof  sometimes  shifts  to  the  proponent  where 

there  are  gross  inequalities  in  the  will,  which  are  unexplained.* 

to  prove  his  caie,  and  ft  is  your  dutj'  to  scribing  witneases  Is  dead  and  the  other 

find  for  the  defendant.'"  but  littleacquainted  with  the  testator.ihe 

See  Harper  v.  Harper,  i  Thomp.  &  burden  is  upon  the  propellent  to  latisfv 

C.  (N.  Y.)  351,  where  It  is  said,  citing  the  surrt^ate  beyond  a  reasonable  doul>t 

Delafield  ».  Parish,  35  N.  Y.  9,  that  the  of  the  testator's  capacity ;  that  he  could 

burden  of  proof  to  show  unsoundness  ol^  comprehend  the  nature  of  his  property, 

mind  rests  on  the  contestant,  but  that  what  it  wax,  and  how  situated  ;  and  also 

"  It  Is  also  the  rule  in  the  first  Instance  appreciate  the  relations  to  him,  of  those 

that  the    party  propounding   the   will  entitled  to  his  bounty.     Matter  of  Kie- 

muit  prove  the  mental  capacity  of  the  dalich,  1  Conn.  {N.  V .)  438. 

testator."  This  apporent  solecisin  is  thus  There  would  eeem  to  be  an  incontisl- 

eiplatned  by  Mr.  Perkina,  i  Wms.  on  ency  In  holding,  first,  that  the  executor 

Exors.  (6th  Am.  ed.)  3a,  notex';  "  Much  or   proponent  must  offer  evidence  of 

of  the  conflict  among  thecasee  has  arisen  the  testator's  capacity,  and,  second,  that 

from  treating  the  presumption  of  sanity  the  testator  is  presumed  to  have  been 

in  case  of  wills  as  one  of  law — a  legal  sane.and  tbattheconteatantmustprove 

presumption — and  then  holding  that  the  his  insanity.      Upon  this  point  judge 

burden  of  proof  is  upon  the  person  who  Rediield  sayl :  "We  cannot  but  feel  that 

has  the  benefit  of  that   presumption."  all  the  apparent  confusion  in  the  matter 

The  annotator  concludes  that  the  diffi-  has  arisen  from  the  modem  gloas  which 

culty  may  be  avoided  "  by  treating  the  has  been  Incorporated  with  the  old  rule. 

presumption   as   one   of   fact,   making  that  the   party   propounding   the   will 

only  a  frima  facie  case  in  favor  of  the  must  adducesomeproof  of  tbeteatator'l 

Croponent,  without  relieving  him  of  the  sanity  at  the  time  of  executing  the  will, 
urden  of  proof."  which,  with  all  due  submlasloii,  we 
In  an  action  to  contest  the  validity  of  venture  to  sfGnn  is  either  a  fallacy,  or 
a  will.  If  the  plaintiff  fall  to  introduce  else  It  is  the  expression  of  a  principle 
testimony  to  show  want  of  capacity  in  too  refined  for  our  apprehension.  For 
the  testator,  the  court  may,  when  the  no  man's  comprehension  can  be  so  far 
plaintiff  rests,  direct  a  verdict  for  the  blunted  that  he  will  not  be  able  to  per- 
defendant,  under  CjIi0  Rev.  St.,  f  5861,  ceive  the  incongruity  of  requiring  a 
which  provides  that  the  order  of  pro-  party  to  givepositive  proof  of  theeilit- 
bate  shall  be  frima  facie  evidence  of  ence  of  a  fact  which  the  law  presume* 
validity  of  the  will.  Wagner  v.  Zieg-  in  the  absence  of  all  proof."  i  Redf. 
ler,  44  Ohio  St.  59.  For  the  rul<^  be-  on  Wills  (1876)  46  n. 
fore  this  statute  see  Green  u.  Gre^n,  5  Where  a  will,  rational  la  Its  pro- 
Ohio  178.  visions,  is  shown  to  have  been  duly  ei- 
The  proponent  must  show  sfGnna-  ecuted,  the  burden  of  showing  want 
lively  before  resting  his  case,  that  the  of  mental  capacity  shifts  to  the  con- 
testator  was  of  sound  mind,  under  JV«w  testanL  Fee  v.  Taylor,  63  Ky.  159; 
rori  Code  Civ.  Proc.,i  1623, which  pro-  Milton  ».  Hunter,  13  Bush  (Ky.)  163; 
vides  that  a  will  shall  be  admitted  to  pro-  Brooks  i>.  Barrett,  7  Pick.  {Mass.)  94; 
bate  "if  It  appears  to  the  surrogate  that  Browne  i>.  Molliston,  3  Whart.  (Pa.) 
.t  the  time  of  executing  It,  139;   Spralt  v.  Spratt,  76  Mich.   3S4; 


was  In  all  respects  competent  to  make  a  Alkln    t<.    Weckerly,   19    Mich.    481; 

will."     Ramsdell  v.  VIele,  6  Dem.  (N.  Banker  v.  Banker,  63  N.  Y.  409 ;  Duf- 

Y.)  344,  ri'/ijic-  Kingslev  V.  Blancbard,  field   v.   Morris,  2    Harr.   (Del.)    17^: 

66  Barb.  (N.  Y.)  317 ;  Sliiler  v.  White,  Perkins  v.  Perkins,  39  N.  H.  163 ; 


5  Redf.  (N.  Y.)  3111  MatterofCottrell,  Culloch   v.   Campbell,   49    Ark.   367; 

95  N.  Y.  336;  Redf.  Surr.  Prac.  (3d  ed.)  Turner  v.  Cheesman,  15  N.J.  Eq.  343; 

316.     See   also   Crispell   f.   Dubois,  4  Mayo  11.  Jones,  78  N.  Car.  402. 

Barb.  (N.  Y.)  397;  Lake  r.  Ranney,  33  1.  Gross  inequalities  Id  the  provision* 

Borb.    (N.   Y.)    49;     Lissauer's    Will  ofa  will, when  no  reasonsappearthere- 

(Surr.  Ct.),  ,s  N.  Y.  Supp.  360.  for,  shift  the  burden  to  the  proponents, 

Where  the  infirmities  of  the  testator,  and  require  them  to  show  the  tneotal 


'   his   impaired   mental  capacity,  are     capacityof  the  testator.  Matterof  Bud- 
-"■  ■' -■         Inference  of  competency     long'sWill,  136N.  Y.433,a/"'^_i;4  H — 
.wn  from  the  formal  eie-     (N.  Yl  131;  Gay  i'.Gilliran,9a  Ho.ji 


suqh  that  an  Inference  of  competency  long'sWill,  116N.Y. 413,0/''^  _i;4  Hon 
cannot  be  drawn  from  the  formal  eie-  (N.  Yl  131;  Gay  i'.Gilliran,9a  Ho.ljo. 
cution  of  the  will,  and  one  of  the  tub-         In  the  caae  of  Caldwell  v.  Andenoo, 


1000 


>y  Google 


PniMUud  TESTAMENTARY  CAPACITY.  Oont^t 

The  presumption  is  that  a  person  once  insane  continues  in  that 
sta£e  of  mind,  and  if  the  hikbitual  insanity  of  the  testator  be 
shown,  and  it  ts  alleged  that  the  will  was  executed  in  a  lucid  in- 
terval, the  burden  of  proof  shifts  to  the  proponent ;  *  though  if 
the  proof  only  shows  a  case  of  insanity,  directly  connected  with 
some  violent  disease  with  which  the  testator  was  attacked,  the 
party  alleging  the  insanity  must  bring  his  proof  of  continued  in- 
sanity to  that  point  of  time  which  bears  directly  upon  the  subject 

104  Pa.St. 304,  Gordon.J., Hid,"  Where  ocation,  to  ihow  that  it  was  mutilated 

the  testator  U  shown  to  be  of  weak  while  the  testator  wbb  of  sound  rolnd. 

mind,  without  renrd  to  the  cause  or  Harrii  v.  Berral,  i  Sw.  &  Tr.  153, 

causes  from  which  that  wealcness  has  In    Porter  v.    Campbell,    3  Baxt 

arisen,  though  it   be  not  tufGcient  la  (Tenn.)  81,  a  verdict  in  favor  of  a  wiU 

Itself  to  whoUv  deetroj  testamentary  was  set  aside  for  error  of  the  judge  in 

capacity,  and  the  person  by  whom,  or  instructing  the  jury  that  if  the  testator 

imder  whose  advice,  the  will  has  been  retained  a  holographic  will  among  his 

written,beingastrangerto  the  testator's  pap»er«  during  lucid  intervals,  "it  would 

blood,rece]vel  H  legacy  or  bequest,  laive  be  very  strong,  if  not  conclusive  proof" 

aa  compared  to  the  testator's  estate,  the  that  he  Inteaded  it  to  remain  bis  will, 

burden  of  proof  shifts  from  the  con-  It  It  error  for  the  court  to  reject  evl- 

teatants  to  the  proponent  of  the  will."  dence  of  the  testator's  insanity  prior  to 

Bojd  V.  Boyd,  66  Fa.  &t.  383;   Cuth-  the  making  of  the  will,  on  the  ground 

bertson's  Appeal,  97  Pa.  St  163.  that  the  burden  is  on  the  contestant  to 

1.  I  Wmi.  on  Exors.  (6th  Am.  ed.)  show  insanity  at  the  very  time  the  will 

g;  Svrinb.  on  Wills,  pt.  2,  4  j,  pi.  7;  was   executed.     Retchenbach   v.   Rud- 

irtwright  V.  CartwHght,  i  Ph.  100;  dach,  137  Pa.  St.  ^64. 

Attj.  Gen'l  v.  Parnther,  2  Bro.  C.  C.  But  the  fact   that   the   testator   had 

443;  Hall  V.  Warren, 9  Ves.  611;  White  been  insane  some  years  prior  to  theex- 

v.  Driver,  I  Ph.SS;  Groom  r.  Thomas,  3  ecutlon  of  the  wiil^does  not  raise  h  pre- 

HajK.  434 ;  Waring  i>.  Waring,  6  Moore  sumption  that  he  was  insane  when  the 

P.CrC.341;  GermanI  T>.Draper,6Notes  will  was  published;  especially  if  it  ap- 

of  Cas.  418;  Johnson  v.  Blane,  6  Notes  pears  that  after  a  cure,  no  symptoms  of 

of Cas. 411;  Fowlls f. Davidson, 6Notes  relapse  were   ever  manifested.     Snow 

orCas.461;  Chambers  n^.  Queen's  Proc-  v.  Benton,  18  III.  306.     See  aUo  Hall  v 

..      _   ^     .     __.  "-get..  Fisher,  "  -  '•            -   *"    —  "  '     -- 


isher.  Pet.     Ungcr, 


(N.  Y. j  613  ■  Clarke  v.  Sawyer,  3'Sancfr.    the  'testator's  mind  was  affected  ( 
Ch.  (N.  Y.)  351  ;  Gombault  v.  Public     years  after   the   will  was   made,  wiin 
Admr,  4  Bradf.  (N.  Y.)  126 ;  GrifKn  *.     nothing  to  show  that  the  deranMment 


GrifSn,  R.  M.  Charlt.  (Ga.}  317;  Tit-  was  permanent  in  its  character.  Taylor 

low  V.  Titlow,  54  Pa.  St  316;  Rush  v.  ti.  Creswell,  45  Md.  422.     Nor  by  evi- 

Hegee,  36  Ind.  6q;  Harrison  v.  BUhop,  dence   that   the   testator  was   sick   for 

131   Ind.   161;   Stevens  w.  Stevens,  137  some  time  before  making  his  will,  and 

lod.  $60;   Chandler  v.  Barrett,  li  La.  occasionally     suffered     paroxysms    of 

Ann.   58;   O'Donneli   v.   Rodiger,    76  pain  in  which  "he  did  not  know  any- 

Ala.  3».    The  proponent  cannot  shift  thing."     Biake  v.  Rourke,  74  Iowa  519. 

the  burden  back  to  the  contestant,  by  When  the  subscribing  witnesses  tes- 

showing  that  the  testator  had  lucid  in-  tify   that    the   testator   was    conscious 

tervals.     Saxon   v.   Whitaker,  30  Ala.  when  he  executed  the  will,  proof  that 

337.     But  if  It  appeals  that  the  will  was  he  was  delirious  within  four  hours  be- 

made  in  a  lucid   interval,  the   burden  fore  that  Ume,  does  not  shift  the  burden 

shifts  to  the  contestant  to  show  Inca-  to  the  proponent.     Lyddy's   Will,  5  N. 

padty  at  the  time  of  execution.    Mifflin  Y.  SUpp.  636. 

V.  Smedley,  3  Del.  Co.  Ct,  (Pa.)  143.  MenUl  capacity  or  incapacity  of  a  tes- 

Where  a  person  becomes  insane  alter  tator  at  the  time  of  the  execution  of  the 

executing  his  will,  and  the  will  is  found  will,  will  be  presumed  to  have  continued 

mutilated  shortly  before  his  death,  the  to  the  time  of  the  execution  of  a  codicil, 

burden  t«  upon  the  party  alleging  a  rev-  Thomas'  Estate,  30  W.  N.  C.  (Pa.)  336. 
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in  controversy.*  If  the  will  is  rational  on  its  face,  and  is  shpwn 
to  have  been  properly  executed  and  attested,  it  will  be  strong 
evidence  that  the  testator  was  competent ;  but  if  there  are  cir- 
cumstances shown  counterbalancing  such  presumption,  the  pro- 
ponent must  affirmatively  establish  that  the  testator  was  of  sound 
mind  when  the  will  was  executed.* 

If  the  testator  was  under  guardianship  as  a  person  of  unsound 
mind,  he  was  prima  facie  incapable  of  making  a  will,  and  the 
burden  of  proof  rests  upon  the  proponent  to  show  that  his  reason 
was  afterwards  recovered.' 

1.  Tr{«h  V.  Newell,  (a  III.  aoi;   HIz  See  sufra,  this  title.  Lucid  InttrvaU; 

V.  Whittemore,  4  Met.  (Maw]  545;  Temple  f.  Temple,  i  Hen.  &  M.  (Va.) 

Leeu.Lee.i   McCord   (S.  Car.)  1S3;  476;  Singer  0.  iBbey,  4Lsnc.<P>.]  103; 

Grabill   v.  Barr,  5  Pa.  St.  441 ;  Turner  Lee  v.  Lee,  4  McCord  (S.  C«r.)   183. 

T>.  Cbcesm*n,  15  N.  J.  Eq.  243;  Cart-  But  the  fact  that  the  will Uunieason- 

«rightf.CartwrlghC,  I  Ph,  100;  1  Wms.  able  l>  not  of  itutf  proof  of  incapacitf 

on  Exors.  17,   18;  Swinb.  on  Wills,  pL  of  the  testator.     Mundaj  v.  Taj-lor,  7 

3,  4  3 ;  CoUUon  on  Lun.  55 ;  Shelf,  on  Bueh  (Ky.)  491. 

Lun.  375.  9.  I  Redf.  on  Wills  (1876)  43;  Eatt 

And  opeclall}-  where  it  t»  shown  that  India  Co.  t>.  Dyce  Sombre,  4  W.R. 714; 

the  testator  was  cured  and  no  symp-  Breed  v.  Pratt,    18   Pick.  (Mbm.)  115; 

toms  of  a  return  of  the  malad;  were  Little  v.  Little,  13  Gray   (Maw.)   164; 

ever  manifested,  there  can  be  no  pre-  Stone  v.  Dsnnon,  la  Mass.  48S;  HaroU- 

sumptlon  that  insanity  was  present  at  ton  v.  Hamilton.   10  R.   I.  J3S;  John- 

the  time  of  the  publication  of  hi*  will,  son's  Estate,  57  Cel.  519. 

Snow  V.  Benton,  1%   III.  306.      But   a  In  Stone  v.  Damon,  I3  Mast.  48S,  it 

temporary  derangement    of    intellect,  wa«  decided  that  the  rule  that  a  decree 

from  disease  or  other  cause,  will  create,  adjudging  a  person  nan  comfas  mmth 

while  it  laslB,  an  Incapacity  to  make  a  was  conclusive  evidence  of  hisinunitjr, 

will,  If  the  party's  situation  It  apparent,  did  not  apply  where  the  testamentarf 

Aubert  v.  Aubert,  6  La.  Ann,  104.  capacity  of  such  person  wa&in  dispute. 

3.  Schouler  on  Wills  (1S91),  \  113;  In  Bogardus  v.  Clark,  4  Paige  (N.  Y.) 

I  Redf  on  WilU(i876)  51;  Symes  -u.  613,  it  was  held  that  such  a  decree  wat 

Green,  I  Sw.  &:  Tr.401.   In  this  case  the  not   conclusive  on  the   parties  to  the 

testator,  after  being  undoubtedly  insane  proceeding,  as  to  a  devise  of  real  ea- 

for  a  fortnight,  had  a  lucid  interval  of  a  tate  by  the  alleged  lunatic, 

month,  and  then  became  depressed  as  The  fact  that  a  person  is  under  guar- 

to   his   religious   condition  to  such   an  dianship  as  a  lunatic,  while  it  raises  a 

extent  as  to  convince  his  friends  of  his  strong   presumption  of    lestamentarr 

insanity.     While  in  this  condition,  he  incapacity,  does  not  invalidate  a  will 

made  his  will;  It  was  in  hU  own  hand-  then  made.  I  Wms.  on  Exors.(PerklDa' 

writing,  was  perfectly  rational,  and  in  ed.)  38  n  ;  Schouler  on  Wills  ( 1893},  f 

no  way  connected  with,  nor  did  it  refer  81  \  10  Moore  P.  C.  244;  Cooke  v.  Chol- 

to,  the  subject  upon  which  he  was  de-  mondetj,  1  Mac.  &  G.  33;  Bannatyne 

ranged.     The   testimony    of  the   sub-  u.  Bannatyne,  16  Jur.  864;  Robinson  ir. 

Bcrlbingwitness  was  agamst  his  sanity,  Robinson,  39  Vt.  167;  Lucas  v.  Par- 

and  the  court  required  the  "proponent  sons,   17   Ga,   593;   Slinger"*  Will,  73 

to  establish  the  testator's  competency  Wis.  ii ;  TItlow  v.  Titlow,  54  Pa.  St 

affirmatively,  failing  in  which,  the  will  ai6;    Dyre'a    Estate,   I3   Pliila.   (Pa.) 

was  rejected.     See  CaHwright  v.  Cart-  i^fi ;  Rice  v.  Rice,  50  Micb.  448 ;  Pen- 

wright,  I    Ph.  90,  in  which  a  rational  d'leton's  Will,  i  Conn.  (N.  Y.)  480. 

will  written  by  the  testatrix  in  a  lucid  In   Stevens  v.  Stevens,  137  Ind.  560, 

Interval   was  sustained,  and   Clark  v.  it  was  held  that  an  instruction  that  the 

Lear,  eiltd  1  Ph.  90,  119,  where  a  care-  proof  to  overcome  the  presumption  of 

fully  framed  will  in  the  testator's  hand-  Insanity  arising  from  an  adjudication  of 

writing,  alleged  to  have  been  executed  lunacy  must  be  "clear,  explicit,  and  taU 

in  a  lucid  interval,  was  rejected  because  is/aclery,"  wag  not  made  erroneous  by 

of  an  absurd  devise  to  a  young  woman  Ibillcising  those  adjectives, 

whom  the  testator  had  met  by  chance.  In  /te  Burr,  3  Barb.  Ch.  (N.  Y.)  3o6, 
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Generally  speaking,  the  party  upon  whom  the  burden  of  proof 
rests,  has  the  right  to  open  and  close.' 

S.  Beleranoy,  Adminiliility,  and  Weight  of  Teitimony — a.  In  Gen- 
eral.— All  facts  connected  with  the  personal  history  of  the  testa- 
tor, and  bearing  upon  his  capacity,  are  admissible  in  evidence  on 

the  chancellor,  having  become  Mtislied  neither  be  required  Dor  was  he  entitled 

that  the  lunatic  had  eo  far  recovered  as  to  open  for  tlie  purpose  of  disproving 

to  be  capable  of  disposing  of  hii  prop-  allegations  not  vet  In  an}'  manner  sup- 

erty  \>y  will,  suspended  proceedings  In  ported,  and  which  the  propooent  must 

lunacj   partiallj',   so  ai  to  enable   the  establish  to  maintain  his  case, 

alleged  lunatic  to  make  a   will  under  In  Maryland,  the  party  alleging  the 

the  superintendence  or  some  officer  of  insanity  of  the  testator  has  the  burden 

the  court,  to  guard   against  improper  of  proof,  and   the  right  to  open   and 

influences.  close.      Townshend   v.  Townshend,  » 

SubMqiiMitAdfndlMitlmiortiiMUiltr.—  Gill  (Md.)  39;  Higglns  v.  Carlton,  28 

In  Brady  v.  McBrlde,  39  N.  J.  Eq.  495,  Md.  143. 

the  will  of  a  person,  executed  when  stie  So  la   Delaware,   If  the   contestant 

"was  eighty-two  yeara  old  and  blind,  was  does  not  deny  the  formal  execution  of 

Admitted  to  probate  on  satisfactory  evi-  the  will.     Chandler  v.  Ferris,  1  Hair, 

-dence  of  capacity,  though  two  years  (Del.)  454,  citing  Bell  v,   Buckmaster, 

afler  the  will  was  made,  an  inquisition  and  Cubbage  v.  Cubbage,  unreported 

-of  lunacy  found   her  to  be  of  unsound  Del.  Cases. 

mind,  and  to  have  been  in  that  condi-  In  Brooks  v.  Barrett,  7  Pick.  (Mats.) 

tion  for  three  years.  94,  it  was  held  that  the  right  to  open 

1.  The  party  setting  up  the  will,  and  close  was  with  proponent,  as  he 
"where  the  burden  of  proof  is  upon  him,  had,  In  the  first  case,  to  prove  the  ex- 
goes  forward  with  his  proof,  and  has  ecutlon  of  the  will,  and  examine  the 
Uie  right  to  open  and  close,  Boardman  subscribing  witnesses  as  to  the  sanl^ 
V.  Woodman,  47  N.  H.  no;  Judge  v.  of  the  testator. 

Stone,44N.H.j93;  Perkinsw.  Perkins,  In   Syme  ti.  B  rough  ton,  85   N.  Car. 

39  N.  H.  163;  and  this  no  matter   In  367,  Ashe,  J-,  said:  "  In  the  case  of  St. 


367.  ^ 
John's 


majr  be  John's  Lodge  v.  Callender,  4  Ired.  (N. 
drawn.  Hardy  v.  Meirill,  56  N.  H.  Car.)  335,  Chief  Justice  Ruffin  says: 
■3VJ.  And  see  Broolcs  v,  Barrett,  7  '  From  the  nature  of  an  issue  devieavii 
Pick.  {Mass.]  96;  Phelpsv.  Hartwell,  I  ve/ no*,  he  who  alleges  the  affirmative 
Mass.  91 ;  Buckminster  v.Perry,4  Mass.  opens  the  case,  and  for  that  reason  the 
ley  V.  Sargeant,  I  Masi.i35;  party  propounding  the  will  is  com- 
'.  Higdon,6  J.  J.  Marsh.  (Ky.)  monly  spoken  of  as  the  plolntiff.  But 
4(8;"Kempsey  v.  McGlnniss,  at  Mich,  it  is  inaccurate,  for  properly  speaking 
133 ;  Aikin  u.  Weckerly,  19  Mich.  483.  there  is  neither  plaintiff  nor  defendant; 
In  Tu9  V.  Hosmer,  14  Mich.  310,  the  both  tides  are  equally  actors,  in  otie- 
proponent  proved  by  the  subscribing  dience  to  the  order  directing  the  Issue- 
witnesses,  the  execution  of  the  will  and  In  neither  case  Is  the  parly  In  the  af- 
the  sanity  of  the  testator.  The  con-  flrmative  at  liberty  to  withdraw  and 
testant  then  put  in  testimony  impeach-  defeat  a  trial,  more  than  the  party  In 
ing  the  testator's  capacity,  and  rested,  the  negative.'  He  further  adds  that 
The  proponents  then  went  fullj  into  'the  paper  Itself,  the  res  Is  tab  jtidice, 
the  question  of  sanity,  against  objec-  and  the  Judge  gives  his  sentence  for  or 
tion,  putting  in  affirmative  and  not  re-  against  It  without  noticing  particular 
butting  evidence  of  capacity.  It  was  persons.'  It  follows,  if  the  will  must  be 
decided,  Cooley,  J.,  rendering  the  proved  by  the  subscribing  witnesses, 
opinion,  that  the  proponent  of  the  will  that  the  burden  is  upon  the  propounder, 
has  the  affirmative,  and  must  first  make  and  he  would  have  the  privilege  of 
out  a  prima  facie  case  of  sanity,  and  opening  and  concluding.  And  when 
that  therefore  he  is  entitled  to  the  open-  the  will  has  twen  prima  facie  estab- 
ing  and  close,  and  that  the  contestant  lished  by  the  statute,  evidence,  which, 
could  open  and  close  only  when  the  according  to  the  case  of  Maj-o  11.  Jones, 
pleadings  were  such  as  In  the  absence  78  N.  Car. 403,  does  not  extend  to  proof 
of  proof  would  establish  the  right  of  the  sanity  of  the  testator,  as  that,  it 
claimed  against  him;  but  that  he  could  is  *aSA,  is  presumed,  If  the  caveators 
lOOS 
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an  issue  as  to  his  mental  condition.'  So  evidence  of  insanity  in 
members  of  the  testator's  family  is  admissible.*  Although  the 
question  at  issue  relates  to  the  capacity  of  the  testator  at  the 
time  of  the  execution  of  the  will,  it  is  competent  to  show  insanity 
both  before  and  after.'  But  general  reputation  as  to  unsound- 
ness of  mind  in  the  testator  is  inadmissible.*  The  will  in  contest, 
and  all  the  facts  and  circumstances  attending  its  execution,  are 

■hould  seek  to  defeat  the  will  bjr  prov-  this  case  the  testator  committed  luldde 

ing  the  Insanitv  of  the  deceased,  the  the  next  dav  after  the  execution  of  the 

burden  would  be  shifted  to  them,  but  will.     So,  also,  in  Chambers  o.  Qpeen'i 

that  would  not  take  from  the  propounder  Proctor,  3  Curt.  415;  and  in  both  caae* 

the  right  to  open  and  conclude  the  ar-  the  will  was  established,     i   Rcdf.  on 

gument."     McRae  v.  Lawrence,  75  N.  Wills    (1876)    116;   Taylor   Med.  Jur, 

"  <Reese'a  Am.ed.  1873)  801;  Bui 


In   South   Carolina,   on   appeal,  the    Burrows,  1   Hage.  109.     See  Brooks  v. 

iiase  is  tried  de  novo,  and  the  appellant     Barrett,  7  Pick.  (Mass.)  94;  McElwee  v. 

1  the  burden  and   the  right  to  open     Ferguson,  43  Md.  479;  Frarj  Ti.Gusha, 


and  close.      Southerlln   v.  McKinnej,  59  Vt.  2:7;   Godden  v,  Burke,  ' 

Rice  (S.  Car.)  35;  Tillman  i^.  Hatcher,  Ann.  160;  Kahn's  Will,  i  Conn.  ("S.  Y.) 

Rice  (S.  Car.)  271.  510;    Burkhart   v.   Gladish,    123    Ind. 

In   Indiana,  the  right  to  open   and  338;  Card's  Will,  8  N.  Y.  Supp.  197; 

close  is  given  hy  statute  to  the  defend-  55  Hun  (N.  Y.)  607.     In  thU  caE«  it  b 

ant  (proponent],  in  an  issue  devisavit  said  that  the  liaw  of  iVnv  Tort  pre- 

e  that  right  sumes  sanitj  in  a  suicide,  from  the  fact 

}  introduce  that  the  attempt  Is  made  a  fclonjr  b; 

Perry  ti.  Bland,  4  the    Penal    Code,    f    178.     Matter   of 

Ind.  297.      The  same  right  is  given  to  Frickle.N.  Y.  Daily  Reg.  Feb.6th,  1886; 

thecontestee  by  statute,  In  Ohio.    Ran-  Pettltt  r.Pettitt,4Huniph.(Tenn.)  191. 
dehaugh  v.  Shelley,  6  Ohio  St.  307.  I.  HartdiUry  maanlty.— See  People 

1.  Ross  V.  McQuIston,  45  Iowa  145  ;  v.  Garbutt,  17  Mich.  9;  State  v.  Simms, 

Shailer   v.    Biimstead,    99  Mass.    iia;  68  Mo.  305;  Baiter  u.  Abbott,  7  Gray 

Dale's  Appeal,  37  Conn.    127;   Wright  (Mass.)  71.     So  the  evidence  that  the 

V.  Tatham,  5  CI.  &  F.  660.  father  and  mother,  and  remote  ancet- 

Inqnldtlona  of  Lnuaay. — Lunacy  pro-  tors  of  the  testator  were  Insane,  is  ad- 

ceedings  are  admlstible  in  evidence  to  mlsslble,  but  the  witness  must  be  from 

fix  thedateof  thecommencementof  the  his  personal  knowledge.    Coughlin  t>. 

testator's  lunacy.     Hawkins  v.  Grimes,  Poulson,  3  McArthur  (D.  C.}  308.    Eri- 

13  B.  Mon.  (Ky.)  2n.  dence  of  Insanity  of  the  sister  and  niece 

In  Neiu   Tork,  the  finding  of  an  in-  of  the  testatrix  was  Introduced  En  Pren- 

quisitlon   in   lunacy,  that  the  testatrix  tis  v.  Bates,  93  Mich.  334,  revtrting 

had  been  Insane  for  two  years  preced-  same  case,  88  Mich.  567. 
tog  the  time  of  inquiry,  is  admissible  in         But  ft  should  appear  that  the  inaanlty 

...Tj — , . r ,.  .1.  _ —  ._    transmissible    by    inheritance.    So, 


itroyed  her  will,  not-    the  record  of  a  hospital  that  the  t< 
•   Tori     "    •      —        ■     ■    '    •  


withstanding  JVeiu  Tork  Code  Civ.  tor's  father  was  admitted  to  the  hospital 
Proc.,  ft  3335,  which  restricts  such  in-  because  of  intemperance  resulting  in 
qulry  to  competency  at  the  time  of  melancholia,  is  inadmissible.  Reichcn- 
Inquisition.  Dominick  ii.  Dominick,  10  bach  v.  Ruddach,  127  Pa.  SL  564. 
Abb.  N.  Cas.  (N.  Y.)  286.  See  jn/ra,  B.  Sanon  w.  Whltakcr,  30  Ala.  237; 
this  title,  Presnmftion  and  Burdtn  O'Donnelt  v.  Rodiger,  76  Ala.  313; 
of  Proof ,  as  to  presumptions  arising  Moore  i>.  Spies,  80  Ala.  i39;Klnncr. 
Irom  proceedings  in  lunacy  against  a  Klnne,9Conn.  103;  Terry  »,  Buffing- 
testalor.  ton,  11  Ga.  337;  Dyer  v.  Djer,  87  Ind. 
Bnlolde, — The  fact  that  the  testator  13;  Staser  v.  Hogan,  i3o  Ind.  307;  Rnsh 
committed  suicide,  does  not  raise  a  pre-  ii.  Megee,  36  Ind.  69;  Peaslee  f.  Rob- 
sumption  of  his  insanity.  It  ts  merclv  bins,  3  Met.  (Mass.)  164;  Whilinack  v. 
a  circumstance  to  be  considered  witn  Strykcr,  1  N.J.  Eq. 8;  Turner  r.Chees- 
others  In  determining  his  capacity  at  man,  15  N.  J.  Eq.  343 ;  Jackson  v.  Vao- 
the  time  the  will  was  executed.  Duf-  Dusen,  5  Johns.  (N.  Y.)  144. 
field  f.  Morris,*  Harr.  (Del.)  375.    In  4.  Wright  t>.  Tatham,  5  CI.  &  F.670; 
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admissible  in  evidence;*  and,  also,  unpublished  wills  executed 
by  the  testator  at  other  times,  as  they  tend  to  show  intelligence 
and  a  settled  purpose  to  make  dispositions.* 

*.  Declarations  of  Testator — (See  also  Insanity,  vol. 
II,  p.  158). — The  declarations  of  the  testator,  made  at  or  about 
the  time  of  the  execution  of  a  will,  of  his  acts  and  conduct,*  and 

Brinkman  v.  Rueggeslck,  71  Mo.  553;  Ired.  (N.  Car.)  109;   Davii  v.  Calvert, 

Townsend  v.  Pepperell,  99  Maw.  40;  j  Gill  &  J.  (Md.)  369;  Harper'«  Will,  4 

Vance  w,  Upson,  66  Tex.  476.  Bibb   (K/.)  3+4;  Coble  i^.  Grant,  3  N. 

1.  TlM  mu  M   STldasM —The  will  J.  Eq.  Sag ;  Baker  u.  Lewie,  .    " 


it«lf,  as  an  act  iWer  iz/wM,  in  iU  nature     (Pa.)  356;  Patterson  n.  Patteraon,  6  S. 
and  effect  may  be  judicially'  regulated     &  R.  (Pa.)  ^6;  Chandler  v.  Barrett,  ll 
n  eaaentiaf  and  moct  important  part     La.  Ann.  58;  Kempsej  o,  McGinniM, 


of  the  evidence*  of  capacity.     Bell  v.  ai  Mich,  iit;  'WllllamB   v.   Goude,   1 

Martin,  i  Dow.   Pari.  386;   Jackson  v.  Hagg.  ^77;  Chambers  p.Queen'i  Proc- 

King,  4   Cow.  (N,  Y.)  207;  Tobln  v.  tor,  a  Curt.   415;  Nichols   v.   Binna,  i 

Jenkins,  19  Ark.  ijiiBrogdeno.  Brown,  Sw.  &  Tr.  339;  McAdam  v.  Walker,  I 

3Add.44S.  Dow.i78;Syr '~--     -  "       "- " 

The  probate  of  a  will  is  alao  admUat-  401 ;  Note,  Efvi 

ble  in  evidence,  though  It  contains  an  ex  Coghlan  v.  C< 

fartt  affidavit  of  an  attesting  wltneaa,  I.  Love    v. 

that  the  testator   was  of  sound  mind.  Car.)  355. 

"'■'■"  In  Hughes 
tverraiingVi 

\%  Strong  evidence  of  the  testator's  ca-  68,  ■  will  made  eight  years  before  the 

paclty.     Young  v.   Barner,  17   GratL  execution    of  the  will  In   contest,  and 

( Va.]  96.     But  the  fact  that  it  is  unrea-  dlspoatng  of  the  estate  differently,  was 

sonable  is  not  of  itself  evidence  of  the  admitted  in  evidence, 

want  of  a  disposing  mind.    Mundayv.  In   Carrico    v.  Neal,  t   Dana  {Kv.} 

Tarlor,  7  Bush  (Ky.)  491.  163.   ll  was   held   that  an  Inference  in 

The   hardship   of  a  case,  as  where  favor  of  the  validltT  of  a  will,  from  the 

children  are  disinherited,  Is  a  circum-  fact  that  many   otits  provisions  were 

stance  for  the  consideration  of  the  jury,  like  those  of  a  former  will  executed  by 

In  connection  with  the  other  evidence  the  testator  when  of  a  disposing  mind, 

submitted,  tending  to  show  insanity  or  was  retnitted  by  the  fact  that  the  will  In 

other   mental   delect.      Addlngton   v.  contest  bore  a  cloaer  resemblance  to  a 

Wilson,  5  Ind.  137.  paper  purporting  to  be  a  will  made  by 

A  t>equest  of  property  which  doea  the  testator  when  he  was  clearly  not  of 

not   belong  to  the   testator  does   not  a  disposlne  mind. 

,,     .t_      ,.!_  ! ._  j_  g^^   Insanity,   vol.   II,   p.    ijS ; 

Dennis  i>.  Weeks,  51  Ga.  34  ;  Rey- 
&M.  (Va.)9i.  nolds  v.  Adams,  90  III.  134:  McTag- 
The  contestant  mar  offer  the  will  in  sart  11. Thompson, i4Pa. SL  149;  Ramb- 
evldence,  though  It  has  not  been  ad-  kr  r.  Tryon,?  S.  &  R.  (Pa.)  94;  Den  v. 
tnltted  to  probate,  Curry  u.  Bratney,  Vancleve,  4  Wash.  (U.  S.)  363  ;  Smith 
39  Ind.  195;  Ware  f.  Ware,  8  Me.  43 ;  v.  Fenner,  i  Gall.  (U.S.)  170;  In  r» 
Anderson  I/.  Irwin,  101  III.  411.  Clark,  40  Hun  (N.  Y.)  J33;  Water- 
As  to  the  force  and  efficacy  of  the  will,  man  v.  Whitney,  it  N.  Y.  157;  Cud- 
itsconlentsandcharacter,  aeevidenceof  ney  v.  Cudney,  68  N.  Y.  148;  Marx  o. 
menUI  capacity,  see  Couch  v.  Couch,  McGlynn,  4  Redf.  (N.  Y.)  455;  88  N. 
7  Ata.  519;  Coleman  v.  Rot>ertson,  17  Y.  157;  Sand  ford  f.  Elll  thorp,  91;  N, 
Ala.  85;  Clark  v.  Fisher,  i  Paige  (N.  Y.  4S;  such  declarations  have  no  force 
y.)  171;  Gombault  v.  Public  Admr.,  4  In  the  case  of  a  sound  and  vigorous 
Bradf;(N.Y.)aa6;  Harper  V.Harper,  1  mind.  Tunlson  v.  Tuntson,  4  Bradf. 
Thomp.  &  C.  (N.  Y.)  351 ;  Stewart  v.  (N.  Y.)  138 ;  Reel  v.  Reel.  1  Hawks 
IJBpenard,36Wend.[N.Y.)3i3;  Mun-  (N.  Car.)  348;  May  v.  Bradler,  137 
day  r.  Taylor,  7  Bush  (Ky.)  49>:  Weir's  Mass.  414:  Comstocku.  Hadlyme,  etc., 
Will,9  Dana  (Ky.)  441  ;  Kevil  v.  Kevil,  Soc,  8  Conn.  354;  Boylan  v.  Meeker, 
-  ^,„.  ,  ,_  "-^idf.  Morris,  3  38  N.  J.  L.  a74;  Marring  o.  Allen,  35 
'.  Chtistman,  1  Mich.  505 ;  Ross  v.  McQuiston,  45 
lOOB 
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letters*  written  at  that  time,  are  admissible  in  evidence  to  show 
the  state  of  his  mind  at  the  time  the  will  was  made,  but  not  as 


Iowa  1^5;  Bates  t>.  Bates,  17  Iowa  110;  will,  were  not  admilted  for  the  purpose 

Stephenson    v.   Stephenson,   Gi   Iowa  of  shovrlng  her  mental  condition  at  the 

163;  Vanvalkenberg  -v.  Vanvalkenberg,  time  the  will  was  executed.      In  thia 

90  Ind.   433;  HavEB   u.  West,   37   Ind.  case  It  was  said:  "Subsequent  declars' 

31;  Bundy   v.   McKnight,  4S  Ind.  joi ;  tlons  are  admisstble  in  tupport  of  the 

Lamb  ti.  Latnb,  loj  Ind.  456;  Vance  v.  Issue  of  incapacity,  provided  thej-  tend 

Vance,  74  Ind.  370;  Todd  ti.  Fenton,  66  to  show  incapacity  at  the   time   tlwy 

Ind.35;RunkIev.Gates,ii  Ind.95;Rey-  were  made,     Butirtheji  have  no  ten- 

noldi  V.  Adams,  90  111.  134;  Cockeratn  v.  dencj'  to  prove  such  contcmporaneoua 

Cockeram,  17  111.  App.  604  ;  American  Incapacltv,    they    are    not    admissible 

Bible  Soc.  If.  Price,  115  111.  633;  TIngley  against  the  will."  See  also  Robinson f. 

■V.  Cowglll,  48  Mo.  191 ;  Rule  v.  Maupin,  Hutchinson,  a6  Vt.  38. 
84  Mo.  587;  Cawthorn  u.  Haynes,  34         In  Whitman  v.  Morey,  63  N.  H.448, 

Mo.   337  ;    Spoonemore   v.   Cables,  66  It  was  held,  that  upon  an   Isaue  of  m- 

Mo.  579;  Mailer  v.  St.  Louis  Hospital  sanity,  the  declarations  of  the  testator 

Assoc.,  73  Mo.  143;  Thomas  v.  Stump,  showing  the  state   of  Iiis   feelings  to- 


61  Mo.  275 ;  Bush  v.  Bush,  87  Mo.  480; 
Whitman  *.  Morey,  63  N.  H.  448; 
Griihth  V,  DitTenderffer.  50  Md.  466; 
Cotvin  V.  Warford,  10  Md.  357. 

Evidence  of  sudden  irHtabllilj-,  mo- 


tion. Is  c 


connectio 


other  facts,  to  show  mental  incapacity  of 
■  testator.  Conely  v.  McDonald,  40 
Mich.  150.  So,also,  prejudice,  lll-wlli, 
or  hatred  on  the  part  of  an  usually  af- 
fable testator,  and  outbursts  of  vio- 
lent passion,  are  admissible  in  evidence 
as   tending    to    show    his   incapacity. 


wards  relatiTes,  may  be  received. 
See  also  Staser  v,  Hogan,  1 10  Ind.  107. 
Where  the  dcclaraiions  of  the  testa- 
tor were  rejected  because  tooremoteto 
form  part  of  the  res  gtstee,  and  therec- 
ord  does  not  show  the  circumstance* 
under  which  they  were  made,  the  ac- 
wlth     Hon  of  the  court  will  not  be  disturbed 


V«.  I 


appeal.     Dinges  -o.  Branson,  14  W. 

Deschamps,  ti  W.  N.  C. 
(Pa.)  365,  It  was  held  that  the  looae 
declarations  of  the    testator  were  en- 
titled to  no  weight,  where  It  appeared 
that  he  underatood  the  nature  and  ef- 
Sherley  ^rSherley,  81  Ky.  340.'   Also     feet  of  his  will, 
evidence  of  violent  language  used  by         Evidence  of  the  feelings  of  a  testator 
the  testator.  In  reBrown,  38MInn.  111.     towards  a  son-in-law,  and  the  value  of 
in  Hamilton   v.  Hamilton,  to  R.   I.     property  bequeathed  him,  is  admissible 

S%,  evidence  that  testator  did  not  keep    in  an  issue  as  to  the  mental  capacity  of 
1  buildings  in  as  good  repair  in  the     the   testator.      Stokes   v.   Shippin,    13 
latter   part   of   his   life  as   previously,     Bush  (Ky.)  180. 

WHS  admitted,  as  showing  want  of  ca-         1.  I^ttara, — Sensible,   clear,  and   co- 
pacity  on  his  part.  herent  letters  written  by  a  testator  im 

Declarations  of  the  testator  which 
■re  made  after  the  execution  of  the  will, 
are  admissible  as  evidence  of  his  Imbe- 
cilltv  of  mind.  See  Rambler  v.  Tryon, 
7  S'  &  R.  (Pa.)  04;  McTaggart  v. 
Thompson,  14  Pa.  St.  154;  as  well  as 
those  prior  to  the  execution  of  the 
will.     ■*•      -  ^   ' 


bva 
itely  before  or  after  making  hia 
will,  are  strong  proof  of  his  mental  ca- 
pacity, and  are  admissible  In  evidence 
on  that  issue.  Blakeley's  Will,  48  Wis. 
294;  McNinch  -v.  McNinch,  3  Rich.  (S. 
Car.)   119;   Foster    v.    Dickerson,  64 

"-ince   V.   Upson,   66    Tex. 

addressed   to   a   testator 


fralte  v.  Coffman,   33   Mo.  76.    476.     Leti 

Dennis  11.  Weekes.  51  Ga.  34,  ^e     are  Inadmissible   as  evidence  to  his  ca- 


declaration  of  the  testator  as  follows;  paclCy,  Wright   v.   Doe,   7   Ad.  &  El.  ' 

"I  have  done  something  this  evening  I  313;  34  E.  C.  L.  95,  unless  It  be  shown 

ought  not  to  have  done.     I  have  made  that  they  came  to  him,  and  that  he  ex- 

my  will,  and  did  not  make  it  as  I  want-  crcised  some  act  of  judgment  or  un- 

ed  It,  and  know  I  did  wrong,  but  1  could  derstanding   upon    them.      Waters    c 

not  help  it,"   was  admitted   as  tending  Waters,  35  Md.   531.     But  in    Doe   v. 

to  show  the  state  of  the  testator's  mind.  Samuel,  I  Han.  (New  Bruns.)  365,  tet- 

But  tn  Crocker  v.  Chase,  57  Vt.  413,  ters  written  by  a  testator  to  hU  relativea 

the   declarations   of   a  testatrix,   made  before  making  his  will,  which  excluded 

three  yean  after  the  execution  of  the  them,  stating  that  he  intended  to  leave 
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evidence  of  the  facts  stated  by  him.*  So,  evidence  of  previously 
expressed  intentions  of  the  testator  with  respect  to  the  disposi- 
tion of  his  property  is  relevant  and  admissible.* 

c.  Declarations  of  Devisees  and  Legatees. — The  declar- 
ations of  persons  interested  under  a  will,  affirming  the  compe- 
tency of  the  testator,  are  generally  admitted  when  they  make 
against  the  interest  of  the  person  uttering  them.  Where,  how- 
ever, the  declaration  is  made  by  one  of  several  devisees  or  lega- 
tees, it  seems  from  the  weight  of  authority  that  it  should  not  be 
admitted  to  prejudice  the  rights  of  the  others,* 

hU  propertj  to  them,  were  inadmlMible  land,  j 

In  a  cont«<l  of  the  will  on  the  ground  <>  '-  J 
of  mental  Incapacity  of  the  testator. 

In  Woodward  v.  Sullivan,  153  Mail. 
470,  a  letter  written  by  an  attorney,  at 

&  Instance  of  the  testatrix,  repudiating  a*  to   her   mental  capacity  to  make  a 

a  bond  which  she  had  made  to  convey  second  will. 

her  estate  to  a  certain  party,  was  admit-  The  mere  [act  that  a  will  U  In  the  dl- 

ted  in  a  controversy  as  to  her  mental  rectlon  of  a   preconcrived   purpose  of 

capacity  to  make  a  will  which  she  eie-  the  testator,  fs  not  sufficient  to  establish 

cuted  »%  years  after  giving;  the  bond.  the  same  unless  he  was  of  sound  mind 

A  paper  written  by  the  testator  two  when    the  will   waa   made.     Hoover's 

Giars  after  making  his  will,  explaining  Will,  19  D.  C.  495.     Nor  can  the  will 

s  reason!  for  Its  provisions.  Is  admis-  be  regarded  as  invalid  because  not  made 

fibte  In  evidence  to  show  mental  capac-  In  conformity  to  previous  declarations 

It^on  his  part.  Wood  v.  Sawyer,  PhlU.  of  the  testator.    Qglsenberrr  v.  Qfls- 

(N.  Car.)  151.  enberry,  14  B.  Mon.  (Ky.)  386. 

1.  Rusllng  V.  Rusllng,  36  N.  J.  Eq.  1.  Sec   Insanity,   vol.    11,   p.   1^7, 

603;   Tones  V.   McLellan,  76  Me.  49;  where  numerous  cases  are  cited,     ^ee 

Langs  EBtaie,  65  Cal.   19;  Morttz  v.  also   as   agreeing  with   the   weight  of 

Brough,  16  S.  ft  R.  (Pa.)  405;  Rule  v.  authority,  Dale's  Appeal,  57  Conn.  T17; 

Maupin,  84  Mo.  587;  Gibson  v.  Gib-  Seale  v.  ChamblUs,   35   Ala.   ig;   Le 

son,  14  Mo.  3j8;  Canada's  Appeal,  47  Bau  v.  Vanderbllt,  3  Redf.  (N.  Y.)  384. 

Conn.  45a ;  Comstock  v.  Hadl/me,  etc..  In  this  latter  case  the  question  arose 

See.,  8  Conn.  ]<4;  Robinson  i>.  Hutch-  whether  the  dcclantiong  or  admissions 

Inson,  16  Vt.  38;   Dickie  v.  Carter,  41  of  one  legatee,  tending  to  show  undue 

111.  376;  Bates  v.  Bates,  17  Iowa  no;  Influence  or  want  of  testamentary  ca- 

Thompson  v.  Updegraff,  3  W.  Va.  6J9;  paclty,  were  admissible  in  evidence  in 

DInges   V.  Branson,    14   W.   Va.   100.  behalf  of  the  contestants.    Calvin.  Sur- 

But   see   Reel   v.  Reel,   i    Hawks  (N.  rogate,  said:  "The  apparent  irrecon- 

Car.)  350;  Howell  v.  Barden,  3  I)ev.  cilabillty   of    the   authorities   bearing 

(N.  Car.)  443;  and  dissenting  opinion  upon  the  subject,  has  caused  some  em- 

in   Jackson   u.   KniSen,   1   Johns.   (N.  barra&sment  In  deciding  the  question 

Y.)  3t.                  ,  raised,  and  will  justify  a  full  statement 

Such  declarations  are  not  admissible  of  the  cases,  so  far  as  the^  are  appltca- 
as  evidence  of  undue  influence.  Com-  ble.  In  Beall  v.  Cunningham,  i  B. 
stock  V.  Hadlyme,  etc..  Sec,  8  Conn.  Mod.  (Ky.)  399,  It  was  held  that  the 
303;  Waterman  t'.  Whitney,  i  Kern,  admission  of  one  of  several  devisees, 
(N.  Y,]  157.  obviously  against  his  interest,  that  the 
'  1.  Sutton  V.Sutton,  5  Harr.  (Del.)  decedent  had  given  him  the  paper  pro- 
449;  Seale  v,  Chamhliss,  35  Ala.  519.  pounded*as  a  form  of  will,  and  told 
Where  the  testator  executed  a  codicil  to  him  '  that  it  was  a  mere  form,  which  he 
his  will  during  a  sudden  and  fatal  ill-  might  dispose  of  as  he  pleased,'  was 
ness,  it  was  competent  to  show  that  he  admissible.  In  Rogers  v.  Rogers,  3  B. 
had  declared  his  intention  to  make  the  Mon.  (Ky.)  334,  in  an  action  contest- 
changes  contained  in  the  codicil  a  short  Ing  the  validity  of  a  will,  the  circuit 
dme  before  his  Illness.  Hammond  v.  judge  had  refused  to  permit  proof  of 
Dike,  4a  Minn.  373.  See  also  Conch  r.  conversations  in  which  the  principal 
Conch,  7  Ala.  519;  Prather  v.  McClel-  devisee  stated  a  desire  to  own  his 
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father's  hometlead,  »nd  of  another  con-  were  not  children  of  the  deceaaed.  The 
veriatlon  in  which  said  devisee  re-  evidence  was  rejected.  But  this  wu 
markedi'Wehavehadtoomuch trouble  h«ld  error,  the  court  saying:  'Calvert 
and  difficulty  in  getting  this  will,  to  being  executor  and  contingent  devEtee, 
attempt  getting  another.'  On  the  au-  representing  everv  interest  under  the 
thority  of  Beall  v.  Cunningham,  i  B.  will,  and  being  also  defendant  on  the 
Man.  (Kj.)  399.  the  court  on  appeal  record,  evidence  of  any  relevant  decl ar- 
held  the  testimony  competent,  and  also  atfons  or  admission*  by  him,  adverse 
stated  the  English  practice  of  receiv-  to  the  will,  and  bearingupon  the  Isanei, 
ing  admlsiions  by  one  parishioner  or  any  oflhem,  ought  to  have  been  ad- 
agalnst  the  whole  parishlonen,  where  mitted;  the  rule  being  that  the  admU- 
the  question  involved  was  common  to  slon  of  a  party  to  the  record,  U  always 
all.  as  one  could  not  be  compelled  to  evidence,  though  he  be  but  a  trustee 
testify  against  himself  and  associates ;  for  anotiier,  with  certain  exceptions  not 
and  said  the  courts  of  Maisackusrlts  applicable  to  this  case.  In  L.ewl«  v. 
end  Pennsylvania  had  virtually  ap-  Mason,  109  Mass.  169,  it  was  held  that 
piled  the  same  rule  In  will  cases.  But  on  the  question  of  undue  influence,  the 
tbe  decree  was  afEirnied,  notwithstand'  statement  of  deceased's  children  made 
ing  the  alleged  error,  because  the  ap-  In  his  lifetime  to  another  child,  that 
pellate  court  concluded  that  the  party  such  child  should  not  stay  in  the  testa- 
was  not  injured  by  the  exclusion.  In  tor's  house,  and  that  they  had  got  the 
Fairchlld  v.  Bascomb,  34  Vt.  398,  evi-  testator  wliere  they  wanted  him,  was 
dence  that  a  legatee  stated  to  one  of  admissible,  far  the  reason  that- It  had 
his  brothers  (one  of  the  contestants  of  some  tendency  to  show  a  purpoae  upon 
the  will),  that  he  did  not  know  that  the  the  part  of  the  former  to  keep  the  testa- 
deceased  had  made  a  will,  and  that  tor  under  their  supervislonandcontrol, 
about  a  week  after  he  stated  to  another  and  exclude  the  other  members  of  the 
the  will's  contents,  was  received.  It  family  from  any  opportunity  to  Inter- 
appearing  that  said  legatee  was  present  fere.  This  statement  seems  to  have 
at  the  execution  of  the  will,  and  that  he  been  made  prior  to  theexecutlonof  the 
wassole  legatee.  In  Atkins  v.  Sanger,  will.  In  Peebles  o.  Stevens.  8  Rich. 
18  Mass.  19],  evidence  was  admitted  of  (S.  Car.}  198,  it  was  held  that  where 
the  declaration  of  one  of  the  executors  executors  and  legatees  propounded  the 
and  a  legatee,  as  to  facts  which  oc-  will  for  probate,  their  declarations,  as 
curred  at  the  time  of  making  the  will,  well  after  as  before  the  execution  of  the 
In  Phelps  V.  Hartwell,  i  Mass.  71,  tes-  will,  might  be  given  In  evidence  1^  tbe 
timonrwas  offered  to  prove  a  declara-  next  of  kin.  The  court  held  them  com- 
tioD  of  one  of  the  legatees,  giving  his  petent  testimony,  because  they  were 
opinion,  Chat  the  testator  at  the  time  of  from  parties  to  the  cause,  and  might 
making  his  will  was  not  of  sound  mind,  lie  used  by  the  adverse  par^,  those 
SedgvRck,  J.,  said  that  if  the  appellee,  making  them  having  a  joint  interest  and 
who  made  the  declaration,  were  solely  representing  all  the  rights  and  interest 
Interested  in  establishing  the  will,  he  of  the  testatrix,  and  of  her  legatees, 
should  be  In  favor  of  admitting  the  Some  members  of  the  court  concurring 
evidence,  because  he  thought  that  evi-  In  the  result,  put  their  decision  princi- 
dence  of  opinions  formed  at  the  time,  pally  upon  the  ground  that  a  confcder- 
might  be  fairly  presumed  to  be  among  acy  had  been  shown  between  tbe  exec- 
the  best  means  of  informing  a  party  as  utors,  and  that  the  admission  of  one 
to  the  real  state  of  the  testator's  mind;  conftHlerate  t>ound  the  others.  See  also 
but  as  the  other  appellee  was  interested  Durant  «.  Ashmore,  a  Rich.  (S.  Car.) 
In  the  establishment  of  the  will,  it  184.  In  Harvey  v.  Anderson,  la  Ga. 
would  not  be  proper  to  admit  tbe  evi-  69,  the  general  rule  was  stated  to  be 
dence  offered.  In  Davis  i>.  Calvert,  5  that  the  declarations  of  a  partv  to  the 
Gill  ft  J.  (Md.J  169,  on  a  bill  filed  by  record,  or  of  one  identified  in'inler«l 
one  of  Ihe  next  of  kin,  against  the  pro-  with  him  therein,  weie,  as  against  such 
bate  of  a  will,  the  plaintiff  offered  to  party,  admissible  in  evidence,  and  that 
sliow  that  Ihe  executor  who  propound-  this  rule  applied  to  ail  cases  where  he 
edtbe  will.  In  a  conversation  a  few  days  had  any  Interest,  whether  others  were 
after  the  death  of  deceased,  declared  joint  parties  on  the  same  side  with  him 
that  though  he  had  promised  the  de-  or  not,  and  whatever  might  be  its  rela- 
ccased  to  provide  for  certain  children,  Hve  amount.  In  Williamson  v.  Naburs, 
he  did  not  consider  himself  txiund  to  do  14  Ga.  386,  where  the  admission*  of  an 
BO,  because  he  was  convinced  that  they  executrix  and  l^pitee  of  a  life  interest, 
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and  the  proponent  or  the  will,  were  held  poae  of  showing  undue  inBu«nce  eier- 
competent  evidence  on  the  trial  of  a  clsed  hj  the  proponent  upon  the  d«- 
careattolhatwill.Starnes.J^saldthere  ceaied  to  induce  him  to  cut  off  her 
was  a  conflict  of  opinion  in  the  adjudi-  siiter,  and  therefore,  though  the  evi- 
rated cases  onlhis  subject;  but  held  the  dence  were  improperly  admitted  by 
case  oi  Harvey  f.  Anderson,  T]Ga.  69,  the  surrogate,  its  admissibilitj'  could 
made  the  question  rta  ad  judicata,  and  not  have  been  considered  on  an  appeal 
that  it  was  specially  In  tnat  case  rea-  bj  the  party  who  gave  it.  In  Brick  v. 
sonable  that  admissions  by  one  who  Brick,  b6  N.  Y.  144,  the  declarstioni  of 
was  executrix,  who  took  the  whole  deceased's  wife,  the  sole  legatee,  made 
property  for  life,  and  was  proponent  of  several  years  after  the  eiecution  of  the 
the  will,  could  not  have  been  made  instrument  propounded,  was  received, 
agalnit  this  strong  interest  and  bias,  for  but  the.  laDguage  of  the  opinion  of 
the  purpose  of  prejudicing  the  legatees  Judge  Rapallo,  in  that  case,  is 'All  these 
in  remainder,  or  from  any  other  motive  declarations  were  made  In  1864,  and 
than  truth.  So  in  Brown  u.  Moore,  6  there  is  no  proof  of  any  attempt  prior 
Yerg.  (Tenn.)  373,  the  declarations  of  to  the  date  of  the  will  to  interfere  with 
oneof  several  devisees  that  the  will  had  the  intercourse  between  the  brothers.' 
been  unduly  or  fraudulently  procured  Julke  t>.  Adam,  i  Redf.  (N.  Y.)  454, 
to  be  made,  were  held  admissible.  In  whs  a  cose  where  the  declarations  of 
Smith  V.  Morgan,  3  Moody  &  Rob.  357,  the  widow  of  the  deceased,  against 
it  washeld  thatthedeclaralionsofan  OS-  whom  undue  influence  was  charged, 
■igiiee,mHde  before  his  appointment  as  were  received.  The  surrogate  ad m it- 
such,  were  competent;  but  Fenwick  v.  ted  the  testimony  as  tending  to  prove 
Thornton,  M.  ft  M.  51,  is  cited  in  Wll-  an  existing  intent  and  disposition,  cit- 
liams  on  Executors,  as  contrary  to  this  ing  Brush  v.  Holland,  3  Bradf.  (N.  Y.) 
doctrine.  '  It  may  be  doubted,'  says  340.  In  that  case,  the  contestants 
the  author,  p.  1613,  'whether  admis-  sought  to  introduce  proofs  of  the  dec- 
slons  made  by  an  executor  or  admlnis-  larations  of  the  decedent's  widow,  to 
trator  l>efore  he  was  clothed  with  that  show  incapacity  and  the  exercise  of 
character,  are  receivable  in  evidence  undue  influence,  the  widow  being  a 
against  him  In  an  action  brought  by  or  legatee  and  executrix.  The  surrogate 
against  him,  in  his  representative  ca-  excluded  the  admission  as  <uch;  but 
pacity.'  In  Clapp  v.  Fullerton,  34  N.  as  it  had  some  bearing  upon  the  mo- 
Y.  190,  the  win  was  propounded  by  tives  and  dispositions  of  the  persona 
the  principal  legatee  and  contested  on  charged  with  procuring  the  will,  he 
the  ground  of  testator's  imt>ecility  or  was  unwilling  to  say  that  In  that  view 
lunacy,  and  of  undue  influence  on  the  andbearingltwasentlrelylnadmissible. 
part  of  the  proponent — the  proponent  The  declaration  in  that  case  by  the 
and  contestant  being  daughters  of  the  widow  of  her  intention  to  control  the 
deceased — it  being  alleged  that  the  deceased  in  the  making  of  his  will  was 
contestant  received  but  an  insignificant  made  prior  to  the  execution  of  the 
legacy,  because  deceased  was  laboring  will.  In  Horn  v.  Pullman,  10  Hun  (N. 
under  the  insane  delusion  that  the  con-  Y.)  471,  probate  was  contested  on  the 
testant  was  illegitimate.  It  was  proved  ground  of  mental  incapacity,  fraud  and 
by  a  declaration  of  the  proponent  that  undue  influence.  The  sole  beneflcia- 
this  suspicion  had  its  origin  in  the  ries  were  Mr.  and  Mrs.  Pullman,  and 
mind  of  her  father  nearly  two  years  the  surrogate  rejected  the  admission  of 
before   his   death,  and  in  the   interim  Mrs.  Pullman,  that  she  thought  what 


property  the  testator  had  when  he  w 


between  the  execution  of   the  ine  ,      , 

ment  propounded  and  of  a  prior  will,  done  with  It,  ought  to  be  willed  t< 
It  does  not  appear  at  what  period  this  and  her  husband.and  that  they  were  go- 
admission  of  the  proponent  was  made,  ing  to  have  it, too  ;  also  evidence  that  she 
It  also  appeared  that  the  proponent,  said  that  they  had  got  the  property, 
after  the  testator's  death,  intimated  to  and  had  it  so  flxed  that  if  the  children 
a  witness  that  her  mother  had  been  too  of  deceased  contested  the  will,  they 
intimate  with  her  father's  brother,  would  have  to  pay  their  own  cost;  that 
This  testimony  seems  not  to  have  been  they  had  consulted  a  physician  before- 
objected  to,  nor  is  the  question  of  its  hand  to  see  if  hewascompetentto  make 
admissibility  discussed  by  the  court,  a  will,  and  that  he  was  a  nice  old  man 
which  affirmed  the  decree  of  the  sur-  and  would  do  anything  she  aaktd  him 
rogate.  The  evidence  must  have  been  to.  This  rejection  was  held  error.  In 
given  by  the  contestant  for  the  pur-  Dan  v.  Brown,  4  Cow.  (N.  Y.)  483, 
35  C.  of  L.— 64                         1009 


>y  Google 


rtomu  »d  TESTAMENTARY  CAPACITY.  OmtmL 

d.  Opinion  Testimony — (i)  JV^7»^/V^^r«w(M/J.— The  rule  pre- 
vailing in  most  of  the  states  of  the  Union  and  tn  England,  is 
that  a  non-professional  witness,  other  than  a  subscribing  witness, 
may,  after  stating  the  facts  upon  which  his  opinion  is  based,  say 
whether  he  considers  that  the  testator  was  mentally  competent 
at  the  time  the  will  was  executed;'  though  in  some  states  he  is 
only  permitted  to  state  the  impressions  produced  upon  him  by 
the  conduct  of  the  testator,  and  is  restricted  to  the  actual 
facts  to  which  he  testifies,  and  cannot  give  a  general  opinion 

It  was  held  that  the  (dmlaaion  of  party  to  the  record,  BdmiEiibte  a^nit 
the  plaintiff  or  derendant,  will  In  the  other  legatees.  Sahller  v.  Bum- 
general  affect  none  but  himself,  and  stead,  99  Mass.  113;  anA  in  Alabama, 
not  hU  co-plaintiff  or  co-defendant  un-  Blake;  v.  Blake;,  33  Ala.  611 ;  and  In 
less  the;  are  his  partners;  that  in  parti-  Weal  Virginia,  Fome;  v.  Ferrell,  4 
tion  b;  several  tenants  in  common  W.  Va.  719;  and  in  OHo,  Thompson  v. 
against  others,  where  the  plea  was  nan  Thompson,  14  Ohio  St.  356;  and  in 
/ejHK/ imji'mit/,  the  admissions  of  one  of  Georgia,  lAoTTii  v.  Stokes.  31  Ga.  552. 
the  plaintiffs  that  a  will  was  lost  could  The  reasoning  and  result  of  the  last 
not  be  received  to  affect  his  co-plaintiff,  case  go  far  toward  overruling  the  ear- 
and  that  the  confessions  of  one  tenant  Her  Georgia  case  above  referred  to— 
In  common  of  landi,  Is  not  evidence  certain!;  as  applicable  to  the  case  un- 
agalnst  his  co-tenant.  In  Hammon  i'.  der  consideration." 
Huntle;,  4  Cow.  (N.  Y.)  493,  it  was  1.  Lester  v.  Pittsford,  -j  Vt.  158; 
held  that  confessions  b;  an  executor  of  Horse  v.  Crawford,  17  Vt.  499;Ciif- 
a  debt  due  from  his  testator  Is  not  ad-  ford  v.  Richardson,  18  Vt.  610;  Cram 
mlsslble  as  evidence  In  a  suit  for  a  debt  v.  Cram,  33  Vt.  ij ;  Cavendish  u.  Tro;, 


against  his  co-executor  to  establish  the  41  Vt.  99.     See  the  ver;  recent  case  of 

original   demand.     And   see  James   v.  Foster   v.   Dickerson,  64   Vt.   333,    in 

Hackle;,  16  Johns.  (N.  V.)  173;  Whit-  which  a  number  of  questions  arising  on 

ne;  v,  Ferris,   10  Johns.   (N.  Y.)  66;  exceptions  to  the  relevancy  and  admb- 

Forsyth  v.  Ganson,  5  Wend.  (N.  Y,)  eiblllt;  of  opinion  testimon;  are  deter- 

jS;  Osgood  V.  Manhattan  Co.,  3  Cow.  mined.    And  see  Crane  v.  Northfield, 

'«.  Y.)  611,  33  Vt.   134;   State  -o.  Hayden,  51  VL 

In    Bovard   v.  Wallace,  4   S.  &  R.  396;  Grant  v.  Thompson,  4  Conn.  103; 


\i. 


(Pa.)  499,  which  was  a  feigned  issue  to  Dunham's  Appeal,  37  Conn.  191;  Shan- 
try  the  validity  of  a  will,  the  defendants  ley's  Appeal,  63  Conn.  335;  Kinne  r. 
offered  to  prove  that  one  of  the  devisees     Kinne.gConn.  loa;  Duflieldv.  Morris,! 


had  declared  that  the  testator  at  the  Harr.  (Del.)  375;  Gibson  o. Gibson, 9 
time  of  executing  that  writing,  was  in-  Yerg.  (Tenn.)  339;  Grabill  v.  Barr,  c  Pa. 
capable  of  making  a  will,  which  evi-  St.  441;  Rambler  v.  Tryon,  7  S.  &  R. 
dence  was  excluded  as  Incompetent  and  (Pa.)  00;  Irish  v.  Smlth,8S.  &  R.  (Pa.) 
the  ruling  sustained  on  appeal.  And  in  573;  Wogan  v.  Small,  11  S.  &  R-  (Pa.) 
Nussear  v.  Arnold,  13  S.  &  R.  (Pa.)  141;  WIlklnsonK.Pearson,33Pa.St.ii7; 
333,  the  declarations  of  the  principal  Brlcker  v.  Lightner,40  Pa.St.  199  ;Pid- 
devisee  that  the  testator  was  Incapable  cock  t.  Potter,  68  Pa.  St.  343  ;  Blocheri*. 
of  mailing  a  will  were  received  in  evi-  Hostetter,  3  Grant's  Cas.  (Pa.)  3S8,a 
dence;  buton  appeal  the  exception  taken  case  of  opinion  as  to  the  ph^raical  capac- 
to  the  evidence  was  sustained.  The  ityof  the  testator  to  sign  the  will;  Dick- 
same  rule  was  followed  in  Haubergern.  Inson  v.  Dickinson, 61  Pa.  St  404;  Bovd 
Root,  6  Walts  Si  S.  (Pa.)  431 ;  Dietrich  -a.  Boyd,  66  Pa.  St.  100;  Titlow  o.  llt- 
V.  Dietrich,  4  Watts  (Pa.J  167 ;  Boyd  low,  54  Pa.  St.  133 ;  Garrison  v.  Garri- 
V.  Ebly,  8  Watts  (Pa.)  66;  Clark  v.  son,  15  N.J.  Eq.  366;  Turner  o.Chees- 
Morrison,  15  Pa.  St.  453;  Titlow  v.  man,  15  N.J.  Eq.  343;  Sloan  v.  Mai- 
Tltlow,  54pa.  St.  3i6;Dott6i'.  Feltzer,  well,  3  N.  J.  Eq.  563 ;  Whitenack  c. 
9  Pa.  St.  88.  The  rule  In  Massachu-  Stryker,  I  N.J.  Eq.8;  /■  r«  Vanauken, 
»//j  is  the  same,  It  being  held  that  dev-  10  N.  j.  Eq.  191;  Den  i'.  Gibbone,  31 
isees  and  legatees  have  not  that  joint  N.  J.  L.  117;  Weems  v.  Weems.  19 
interest  in  tbe  will  which  will  make  Md.  334;  Dorse;  v.  Warfield,7Md.65; 
the  admissions  of  one,  though  he  be  a  Williams  v.  Lee,  47  Md.  331 ;  Stewvt 
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V,  Redditt,  3  Md.  67 ;  Stewart  v.  Sped-  England,  no  exprcM  decision   or  the 

den,  5  Md.  446;  Water*  v.  Watera,  35  point  csn  be  found,  for  the  reason  that 

Md.  mi;   Hard;  v.  Merrill.  56  N.  H.  such  evidence  has  always  been  admitted 

ai7;  Carpenter  v.  Hatch,  64  N.  H.  173;  without  objection.     It  bag  been  univer- 

Temple  v.  Temple,  i  Hen.  &  M.  (Va,}  sail;  regarded  as  so  clearlj  competent 

176;Burton  11.  Scott,3  Rand.  (Va.)399;  that   It  Beems  no  EnglUh  lawyer  haa 

lercer  ti.  Kelso,  4  Gratt.  (Va.)   106;  ever  presented  to  any  court,  any  objec- 

FUhbume  v.    Ferguson,   S4    Va.    87;  tlon,  question,  or  doubt  in  regard  to  it. 

Clary   v.   Clary,  1   Ired,  (N.  Car.)  78 ;  But   In  Wright  v.  Tatharo,  5  CI.  &  F, 

State   V.  Potta,   100  N.  Car.  457;  Hcj-  670;   4  Blng.  N.  Cat.  489,  the  question 

ward  V.   Haiard,  i  Bay  (S.  Car.)  335;  was  involved  In  luch  a  manner,  and  the 

Griffin  v.  Griffin,   R.  M.  Charlt.  {Gk.)  number   and   strength   of  the  judicial 

ai7 ;  Potts  v.  House,  6  Ga,  314;  Walker  opinions   were   such,  aa   to  make  that 

"       -         ■'^        •  n  authority  of  the  greatest  weight 

r  of  the  competency  of  the  evl- 


3»i; 

Walker,  14  Ga.  343;  Dennis 
Weekes,  ci  Ga.  14;  Berry  v.  State,  10 
Ga.  519:  Roberta  v.  Trawick,  13  Ala. 
68;  Florey  v.Flor»',  14  Ala,  341 ;  Stubbs 
V.  Houston,  33  Ala.  555 ;  In  re  Car- 
mlchael,36Ala.ci4;  Fountain  r.  Brown, 
38  Ala.  73 ;  Wataon  v.  Anderson,  13 
Ala.  30] ;  Norrls  v.  State,  16  Ala.  776 ; 
Powell  V.  SUU,  35  Ala,  21;  Overall  v. 
Bland   (Ky.   18S9),  13  S.  W.  Rep.  373; 


dence."  And  sec  Lawe  v.  JoUiffe,  1  W. 
Bl.  365 ;  Atty.  Gen'l  v.  Pamther,  3  Bro. 
C.  C.443;  King  V.  Arnold,  16  St.  Tr. 
695 ;  Reg.  V.  Oxford,  9  C.  &  P.  535 ; 
^  E.  C.  L.  308;  RcK.  V.  Higglnton,  t 
C.  ft  K,  139;  47  E.  C.  L.  139;  Den  v. 
Clark,  3  Add.  79;  Wheeler  v.  Alder- 
son,  3  Hagg.  603;  Kinleaide  i>.  Harri- 
son, 3  Ph.  449;  White  v.  Driver,  t  Ph. 
88:Cartwrighti'.Cartwright,  i  Ph.  laj. 
l£ankin,6i  Mo.' 195 ;  Baldwin  k.  State,  In  Towneend  -c.  Townsend,  7  Gtll 
13  Mo.  333;  State  v.  Bryant,  93  Mo.  (Md.)  10,  Martin,  J.,  said,  In  reference 
373;  Kelly  V,  McGuIre,  15  Ark.  355;  to  certain  opinions  of  a  non-profes- 
Abrahams  v.  Wilklns,  17  Ark.  393;  sional  witness  ae  to  the  testator's  c^ac- 
Bauehman  ir.  Baughman,  33  Kan.  53S;  ity  :  "The  impression  made  upon  the 
Clarke  v.  State,  13  Ohio  483 ;  Runyon  mind  of  the  witness  by  the  conduct, 
V.  Price,  i<  Ohio  St.  1;  Brockmeyer  *.  manner,  bearing,  conversation,  appear- 
Buck  (Ohio),  13  Wkly  L.  Bull.  313;  ance,  and  acta  of  the  testator  in  various 
Doe  V.  Rewan,  5  Btackf.  (Ind.)  317;  business  transactions,  for  a  long  series 
Ryman  v.  Crawford,  86  Ind.  163;  of  years,  ia  not  mere  opinion;  it  Is 
Kenworthy  V.  Williams,  5  Ind.  375; /*  knowledge,  and  strictly  analogous  to 
rt  Blood's  Will.  63  Vt.  359;  Leach  v.  Ihe  cases  of  personal  identity  and  hand- 
Prelwtcr,  39  Ind,  401;  Row  t.  Taylor,  writing,  which  are  constantly  eatab- 
45  111.  485 ;  Schneider  v.  Manning,  i3t  llshed  m  the  taw  courts  by  the  opinion 
111.  376;  Carpenter  v.  Calveri,  83  III.  and  judgment  of  persons  who  have  en- 
63;  Burley  u.  McGough,  115  111.  11;  joyed  the  opportunity  of  observing  the 
Keighley  v.  Stafford,  116  111.  507;  peraon,  or  handwriting  sought  to  be 
American  Bible  Soc.  v.  Price,  115  III.  identified,  or  proved.'  This,  Judge  Red- 
633;  Uptone  V,  People,  109  111.  175;  field  says,  la  placing  the  question  upon 
Rutherford  v.  Morris,  77  III.  397;  Pela-  true  ground.  And  from  the  fact  that 
mourgcs  -a.  Clark,  9  Iowa  i ;  Leverin  the  statute  is  silent  in  respect  to  the 
r.  Zack,  55  Iowa  38;  Meeker  11.  Meeker,    qualifications  of  the   witness  to  prove 

!4  Iowa  353;  In  re  Norman's  Will,  73  the  capacity  of  the  testator,  the  same 
owa  84;  Smith  V.  Hickenbottom,  »  author  concludes  that  it  was  not  In- 
lowa  733;  Mclntjre  v.  McConn,  38  tended  that  the  testimony  of  a  profes- 
lowa  483;  White  v,  Bailey,  10  Mich,  slonal  expert  should  be  required  ior 
1C5;  Beaubien  v.  CIcotte,  11  Mich.  450.  that  purpiMe,  and  that  consequently,  a 
He  must  explain  the  grounds  of  his  n  on -professional  witness,  after  stating 
opinion  to  the  jury.  Rice  v.  Rice.jo  facts.  Is  competent  to  express  his  opln< 
Mich.  448';  Hoge  V.  Fisher,  Pet.  (C.  C.)  Ion  as  to  the  testator's  sanity,  i  Redf. 
163;  Harrison  ti.  Rowan,  3  Wash.  (U.  on  Wills  (1876)  141,  143. 
")  ^Bo;  Brook's   Estate,  J4  Cal.  471 ;         The  non-professional  witness  may  be 


Carpenter's  Estate,  79  Cal.  383;  In 
Plnney's  Will,  17  Minn.  3&;  Wood- 
cock v.  Woodcock,  36  Minn.  317; 
Dower  V.  Church,  11  W.  Va.  13. 

Doe,  ]..  Id  a   dissenting  opinion  In 
State  V.  Pike,  49  N.  H.  408,  said :  "  In 


first  examined  as  to  his  actual  ol>serva- 
tlons  relating  to  the  testator's  state  of 
mind,  so  as  to  la^  a  foundation  for  dis- 
crediting or  rejecting  hta  opinions. 
Pldcock  V.  Potter,  S8  Pa.  St.  34J; 
Roberts  v.  Trawick,  13  Ala.  68. 
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While  the  Cali/ornia  Code  pennltB  Chsse  r.  Wlnaiii,59Md.475,  (hecoott 

an  "intimate  acquaintance"  of  a  par-  refuBed  to  hear  opialon  tettimoDj  >■ 

ttcutar  person,  to  give  his  opinion  ae  to  to  the  cspacitj  of  the  testator,  more 

that  person's  sanity,  he  cannot  testltj'  than  fiftv  j'cars  having  elapsed  lince 

that  in   his   opinion   such   person  was  bis  death. 

competent  to  malie  a   will.      Taj-lor's         A  witness  who  is  Dot  an  expert,  bnt 

Estate,  93  Cal.  564.     But  In  Porter  v.  who  is  acquainted  with  an  iDJnred  p«r- 

Throop,  47  Mich.  313,  an  old  acquaint-  son  and  liB«  frequently  seen  hin,  both 

ance  of  a  testatrix  was  permitted  to  give  before  and  after  the  injury.  Tnaj  testify 

his  opinion  ag  to  her  capacity  to  make  as  to  whether  or  not  he  has  obacrred 

the  wilt  In  question,  where  the  bequests  any  change,  either  in  his  physical  or 

were  few  and  the  provisions  of  the  will  mental   condition,   since   the  happen- 

simple,  ing  of  the  injurv-     Bridge  v.  Oshliosh, 

In    Richmond's    Appeal,   59  Conn.  71  Wis,  363,  and  where  the  question  is 

ai6.  It  was  held  that  a  witness  had   a  as   to  whether  testamentarv  capacity 

right   to   Illustrate  her  opinion  of  the  has  been  destroyed  ^  a  spell  of  illnetsv 

capacity  of  a  testatrix,  by  saying  that  a  non-professioaal,  who  ot>served  the 

her  mental    capacity  was   not  greater  testator  both   In   health  aud  sickness, 

than  that  of  an  average  child  of  seven  may  testify  that  he  saw  no  change  In 

or  eight  years.  the  mental  condition  of  the  testator. 

A  non- professional  witness  may  be  Severin  v.  Zack,  55  Iowa  i8. 
asked,  after  testifying  to  facts  within  But  it  is  never  permissible  to  allow 
his  own  observation,  whether,  from  his  a  non-expert  to  give  his  opinion  gen- 
general  appearance,  he  considered  a  erally  as  to  whether  a  testator  had  snf- 
certain  person  capable  of  making  a  Sclent  capsclly  to  dispose  of  his  prop- 
contract  or  transacting  important  busi-  erty  by  will.  Schneider  v.  Manning, 
nesa.  Wilkinson  v.  Pearson,  33  Pa.  St.  I3I  III.  376.  A  question  asked  Buch  ■ 
117;     Tttlow  V.  Tltlow,  54  Pa.   St.  316.  witness  as  to  what  she  thinks  of  the 

It  Is  proper  to  ask  a  non -professional  mental  condition  of  a  testator,  from 

witness,  who  had  seen  and  conversed  what  she  has  observed  and  from  what 

vrilh  the  testator  about  the  time  of  the  she  has  beard  him  sav,  Is  objectionable. 

execution  of  the  will,  whether,  from  hie  Parsons  11.  Parsons,  66  Iowa  7(4.     And 

conversation  and  appearance,  he   was  if  the  witness  admits  that  he  knows  do 

capable  of  comprehending    or   under-  fact    or    circnmstance    on   which   his 

standing  a  document  of  any  considera-  opinion  is  founded,  he  is  incompetent 

ble  length  if  It  had  been  read  over  to  Bowling  v.  Bowling,  8  Ala.  538. 
him  ;   and   what  capacity  the   testator        The  opinion  is  not  rendered  inadmis- 

had,  at  the  time  the  witness  saw  him,  sible  by  the   fact  that  the  witness  did 

to  understand  business  matters.     Clary  not  form  his  opinion  at  the  time  he  ob- 

V.   Clary,  1   Ired.    (K.   Car.)  78.     He  served  the   facU  testified  to,  and  upon 

may  also  be  asked  to  state  his  opinion  which    the    opinion    Is    based,    Halh- 

as  to  the  testator's   cspacltv   to   make  away  v.  National  L.  Ins.  Co.,  48  VL 

an  intelligent  disposition  ol  his  prop-  335;  and  the  witness  may,  in  forming 

erty  by  will,     /n  re  Pinney's  Will,  37  his    opinion,    take    into   consideration 

Minn.  380.  any  circumstance  within  his  knowledge 

A  justice  of  the  peace  cannot  express  orobservatlon  which  he  deems  evidence 

his  opinion  that  the  testator,  who  was  of  mental  capacity  or  Incapacity  at  the 

a  lawyer,  conducted  a  case  before  him  time   In   question.     />  re  Norman,  71 

a  short  time  before  his   death,  "well  Iowa  84. 

and  shrewdly."     Staser  i>.  Hogan,  tio         Otdnlon  on  Sypothetlenl  BtataOMnt  tf 

Ind.  107.  Farti. — But  a  non-expert  witness  can- 

Those  who  have  had  opportunities  not,  even  upon  cross-examination,  be 
to  observe  tbeteitator,  may  express  an  permitted  to  give  his  opinion  upon  Ihe 
opinion  as  to  his  sanity,  though  they  question  whether  a  hypothetical  state- 
cannot  give  reasons  for  their  judgment,  ment  of  facts  would,  or  would  not,  if 
Stubbs  V.  Houston,  33  Ala,  ^c; ;  nor  true,  be  evidence  of  Insanity.  Dun- 
detail  conversations  had  with  him,  ham's  Appeal,  37  Conn.  193;  Flltard  if. 
Shanley's  Appeal.  6j  Conn.  «j;  and'  Poster,  13  111.  App.  133 
they  may  be  asked  their  opinion  as  to  Velflit  UTen  to 
his  capacity  to  transact  business,  since  opinions  of  witnesses  as  to  the  capacl^ 
that  does  not  involve  his  capacity  to  of  the  testator  are  entitled  to  but  little 
make  a  will.  Brockmeler  f>.  Buck  weight;  they  should  state  the  fact*  and 
(Ohio),  13  Wkly.  L.  Bull.  313.  But  In  leave  Inferences  to  the  court  or  jmy. 
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MteMud           TESTAMENTARY  CAPACITY.  CmtMt. 

as  to  his  sanity  or  insanity.'  In  still  other  states,  a  non-profes- 
sional witness  is  not  allowed  to  state  his  inference  of  the  capacity 
or  incapacity  of  the  testator  from  the  facts  within  his  knowledge  * 

Carpenter  V.Calvert, 83  III. 63;  Turner  their  opinions  were  based,  as  to  the 
V,  Cheesman,  15  N.  J.  Eq.  146;  McCul-  sanit/  of  the  defendant,  where  it  ap- 
loch's  Will,  J5  Leg.  Int  (Pa.)  169.  pears  that  their  acquaintance  with  him 
And  this  1«  espectallj'  so,  where  the  was  sufGcient  to  enable  them  to  form  a 
opinion  U  that  of  a  disappointed  wit-  correct  estimate  of  his  mental  con- 
new.     Eddey's  Appeal,  109  Pa.  St.  406.  dition.     In  Brown  v.  Mitchell,  75  Tei. 

If  it    appear    that  the  testator  had  9,  it  is  said  that  theoplnion  of  one  who 

capacity  to  acquire  a  fortune,  and   to  was  present  when  a  will  was  signed, and 

lake  care  of  it  in  his  old   age,  the  opin-  who  witnessed  the  appearance,  heard 

Ion  of  a  lar^  number  of  ignorant  wit-  the  conversation,  and  can  state  the  cod- 

nesaes  that  he  was  inentalTj-  incapable  ditton  of  the  testator  at  the  time,  is 

of  making  a  will,  ie  of  no  weight.     Ed-  admissible  on  the  question  of   mental 

dej's  Appeal,   109  Pa.  St.  406;  Comb's  capacity. 

Appeal,     loj    Pa.    St.    155;    Taylor's  1.  Hastings  v.  Rider,  99  Mass.  634; 

Estate,  40  Leg.  Int.  (Pa.)  379.  BuckmlnBter   v.   Perry,   4  Mass.   593; 

The   fact   that   a  testator    confers  a  Dickinson    v.    Barber,    9   Mass.   115; 

power  on  his  semi- Imbecile  son  to  dis-  Necdham  v.  Ide,  5  Pick.  (Mass.)   510; 

poseofcerUln   property   by  will,  does  Ellis  i>.  Ellis,  133  Mass.  469;  Smith  v. 

not  establish   testamentary  capacity  In  Smith,  1 17  Mass.  1S9;  Williams  o.Spen- 

the   son,   but  Is   only  evidence  of  the  cer,  150  Mass.  3.^;  MarUn  v.  Perkins. 

opinion    of    his     father.     Alexander's  j6  Miss.  204;    Halley  v.   Webster,  ai 

Will,  37  N.  I,  Eq.  463.  Me.  461 ;  Wyman  v.  Gould,  47  Me.  159. 

1.  Matter  of  Roas,  87  N.  Y.  SM,  it        ""         '     -  - •- '^^  ■ 

was  stated  thus :  "  Where  non-profes- 
sional witnesses,  who  did  not  attest  the  testator.  Robinson  v.  Adams,  63  Me. 
execution  of  a  will,  are  examined  as  to  410.  See  further  Brldgman's  Appeal, 
matters  within  their  own  observation  83  Me.  333;  Fayeth  v.  Chcstervllle,  77 
bearing  upon  the  competency  of  the  Me.  38.  And  in  May  v.  Bradlee,  137 
testator,  they  oiay  characterize,  as  In  Mass.  414,  the  committee  of  the  testa- 
their  opinion  rationalorirrational,  the  tor,  not  an  expert,  was  allowed  to  be 
acts  and  declarations  to  which  tbej  asked  by  the  proponent  whether  he 
testify;  but  the  examination  mnst  be  had,  while  guardian,  observed  anything 
limited  to  their  conclusions  from  the  which  led  him  to  Infer  In  his  own  mind 
specific  facts  they  disclose,  and  Ihev  that  his  ward  was  crazy.  And  In  Nash 
cannot  be  permitted  to  express  thetr  v.  Hunt,  116  Mass.  337,  the  witness 
opinions  on  the  general  question  was  permitted  to  say  whether  he  ob- 
whether  the  mind  of  the  testator  was  served  "  no  incoherence  of  thought  in 
sound  or  unsound."  Clapp  v.  Fuller-  the  testator,  nor  anything  unsound  or 
ton,  34  N.  Y.  190;  Hewlett  v.  Wood,  singular  in  respect  to  his  mental  con- 
SSN.  Y.634;  Petrie  f.  Petrie.  6  N.  Y.  dltion." 

Supp.  831 ;  53  Hun  (N.  Y.]  6t8;  Bell  In  Poole  v.  Richardson,  3  Mass.  330, 
V.  McMaster,  J9  Hun  (N.  Y.)  373;  certain  witnesses  were  allowed  "to 
Petrie  V.  Petrie,  aj  N.  Y.  St.  Rep.  309;  testify  to  the  appearance  of  the  testa- 
Culver  V.  Haslam,  7  Barb.  N.  Y.  314;  lor."  And  In  Barker  v.  Comins,  no 
Clarke  :■.  Sawyer,  3  Saitdf.  (N.  Y.)  Mass.  477,  the  unprofessional  witnesses 
351.  This  Is  the  rule  for  which  Judge  were  allowed  to  say  whether  they  no- 
Redfield  contends,  i  Redf.  on  Wills  Heed  any  change  in  the  testator's  in- 
(1876)  144;  McCarthy's  Will,  55  Hun  telllgence,  or  want  of  coherence  In  hto 
(N.  Y.)  7;  Ramsdetl's  Will,  3  N.  Y.  remarks.  See  also  McConnell  v. 
Supp.499;siHun(N.Y.)636.  Hecan-  Wildes,  153  Mass.  487. 
not  be  asked  the  broad  question  wheth-  The  same  rule  existed  In  New  Hamf- 
er  he  considered  the  party  no»  compes  tkire  until  the  case  of  Hardy  v.  Mer- 
menth,  or  incapable  of  managing  his  rlll,  56  N.  H.  337;  which  overruled 
Bfiairs.     DeWilti/.  Barley, 9N.  Y.371.  Boardman  v.  Woodman,  47  N.  H.  I3a; 

InThomasr'.StBte,4o'rex.6o,itwas  State  v.  Pike,  49  N.  H.  3^;   State  v. 

held   that   no n -professional   witnesses  Archer,  54  N.  H.  468.    The   rule   in 

should  be  allowed  to  give  their  opIn-  that  state  now'Is  that  non -professional 

Ions,  together  with  the  facta  on  which  witnesses     who    are     not  iubtcribing 
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The  qualification  of  non-expert  witnesses  to  give  opinions  as 

to  the  mental  soundness  of  the  testator,  is  a  question  of  fact  for 
the  trial  court.' 

(2)  Experts. — The  opinion  of  an  expert*  as  to  the  sanity  of  a 
testator  is  receivable  in  evidence,  whether  founded  upon  his  per- 
sonal knowledge  and  observation  of  the  case,  or  upon  a  hypothet- 
ical statement  of  facts.*     Any  educated  practising  physician  is 

wltnesw*,  maj'  teitify  to  their  opinion  will,  mt^j  be  ksked,    "  Prom  what  j<m 

in  regmrd  to  the  ttrAty  of  the  testator,  ww,  what  nu  his  mental  capacitj^" 

when  founded  upon  their  knowledge  Per   Hanalag,  I.,   and   Martin,  C.   ]., 

and  observation  of  hb  appearance  and  tontra,  Campbell  and  Chrlstiancy,  J  J., 

conduct.  in  White  v.  Bailej,  10  Mich.  155. 

I.  Carpenter  v.  Hatch,  64  N.  H.  573.  An  expert  cannot  be  asked  whether. 

And  where  there  fs  no  abuse  of  discre-  in  his  opinion,  the  testator  was  com- 

tlon,  the  decision  of  a  trial  court  as  to  petent  to  make  a  will,  the  standard  of 

whether  a   witness  Is    sufficiently   ac-  mental  capacity  lor  that  purpose  be- 

quainted  with  one,  whose  sanity  is  tn  ing  a   question   of    law,   Kempsey  o. 

question,  to  speak  on  such  Uaue,  will  McGInnlss,  3i    Mich.   113.     See    also 

nocbe  Interfered  with.    People  v.  Levy,  Runvon  v.  Price,  15  Ohio  St.  i ;  Fair- 

71  Cal.  618.  child  V.  Bascomb,  35  Vl  398;  Beaublcn 

-    . ,.  ,_  j_= ,    .  a.  Clcotte,  13  Mich.  4.S9;   Wilkinson  t.. 

Pearson,  83   Pa.  St.   117;    Hewlett  v. 

apportunlt^,  by  study  and  observation.  Wood,  55  N.  Y.  634;  nor  whether  the 

to  imbue  his  mind  with  such  knowledge  testator  was  competent  to  give  orders 

as  peculiarly  fits  him  to  give  instruc-  for  a  complicated  bequest.     Matter  of 

tion  to  others  on  the  particular  quesUon  Buckley's  Will   (Surr.   Ct),  3   N.  Y. 

Involved."     i  Redf.on  WilU  (1876)  137.  Supp.37. 

In  Toome's  Estate,    54  Cat.   ^09,   a  An  expert  may  be  asked,  "  Was  the 

Roman   Catholic  priest  was  heidtol>e  testator.  In  your  opinion,  at  the  time, 

an  expert  virtnte  efflcii,%.nA  competent  etc.,  capable  of  planning  and  executing 

to  express  an   opinion  as  to  the  sBnitr  such  a  paper  as  Is  here  offered  as  his 

of  the  testator  whom  he  attended  in  hla  will?  "and  further,  "  Was  he  in  ■  mental 

last  illness.  and  physical  condition  to  transact  any 

S.  Schouler  on  Wills  (iSga),^  3o6;  i  business  requiring  an  exercise  of  the 

Redf.  on  Wills  (1876)  154.  judgment,  the  reasoning  faculties,  and 

The  question  whether  the  failure  of  aconsecutivecontinuation  of  thought?" 

the  testator  to  provide  for  a  sister,  by  Beaubien    v.   Cfcotte,   13    Mich.  459; 

bis  will,  as  he  had  all  his  lile  intended  Kempsey  v.  McGinniss,  i\  Mich.  113. 

to  do,  shows    mental   Incapacity,   no  Experts  cannot  give  their  opinion 

motive  or  reason  for  such  failure  ap-  as  to  whether  the   fact  that  the  tife- 

pearing,   Is  not   a   matter   of   science,  long  purpose  of  the  testator  to  provide 

and  should  not  be  put  to  an   expert  for   his  sister  was  abandoned   at  bit 

Stockton  V.  Thorn  (Minn.  18S8),  39  N,  death-bed,   without   apparent   motive, 

W.  Rep.  143.  Nor  the  question  whether  Indicated  any  change  in  his  intellect, 

the  testator  if  sane  **  would  have  cut  the  jury  being  as  competent  judges  as 

off  his  only  son  with  fifty  dollars,"     A  any  expert  on  that  point     Stockton  v. 

belief  respecting  the  sanity  of  the  tes-  Thorn  (Minn.  i838],  39  N.  W.  Rep.  143. 

tator,  founded  on   a  provision  of   his  A  medical  expert  may  express  a  dl- 

will,  is  not  competent  evidence.     Com-  rect  opinion  as  to  the  sanity  of  the  tes- 

monwealth  Title  Ins.  Co.  v.  Gray  (Pa.  tator,  where  he  baa  had  an  opportunity 

iSq2),  14  Atl.  Rep.  6^0.  for   personal   obBervatlon.     Baxter    v. 

The  testimony  of  a  medical  attend-  Abbott,  7  Gray  (Mass.)  71 ;  t  Redf.  on 

ant  in  an  asylum  where  the  testatrix  Wills   (1676)   154;   contra    Walker  c. 

resided  when  she  made  her  will,  is  ad-  Walker,  14  Ala.  469.      He  may   also 

missible  to  show  her  sanity,  and  that  state  on  his  examination,  in  chief  the 

■he  continued  voluntarily  in  the  asy-  reasons   for  his  opinion.      Collier  v, 

lum.  Martin  v.  Johnston,  i  P.  &  F.  112.  Simpson.s  C.  &.  P.  73 ;  34  E.C.  L.119; 

A  medical  witness  who  has  testified  KeiUii'.  I^throp,  ioCush-(Mass.)  453. 

to  having  seen  the  deceased  some  two  But  he  cannot  combine  his  personal 

or  three  months  before  be  made  his  knowledge  with  representations  made 
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competent  to  testify  as  an  expert,*  but  medical  speculations  as 
to  the  capacity  of  a  testator  are  of  Uttle  weight  when  the  facts  in 
evidence  thoroughly  establish  his  sanity* 

to  him  by  othera,  such  as  nurses  and  competent    to     make     as     an    expert 

phjsicians,  and,  from   the  whole,  pro-  Prentli  v.  Bates,  88  Mich.  567. 

nounce  a  direct  opinion  as  to  the  tes-  In  Crowetl  v.  Kirk,  3  Dev.  (N.  Car.) 

tator'B    saaltj.      Heaid   v.   Thing,  45  355,  a//rai'»f  in  Fsirchlld  p.  Baacomti, 

Me.  393;  Wetherbee  v.  Wetherbee,  38  35  Vt.  39S,  it  was  held   that  queaUon* 

Vt.  454-     Nor  give  an  opinion  which  propounded  to  experts  and   to  othera 

requires  him  to  weieh  collateral  te»-  calling   Tor   an  opinion,   should   be  so 

timony.      Kerr    v.   Lunsford,   31    W.  framed  as  to  require  them  to  state  the 

Va.  659.  degree  of  the  testator's  capacity  in  their 

As  to  how  far  the  superintendent  of  own  language,  in  other  words,  "  in  the 
an  insane  asylum  may  give  bis  opinion  best  way  they  can." 
as  to  the  saoity  of  a  testatrix  who  was  1.  Thomas,  J.,  in  Baxter  v.  Abbott, 
a  ward  of  the  asylum,  from  the  record  7  Gray  (Mass.)  71 ;  lemhU,  Falrchild 
of  her  case  there  kept  by  his  prede-  v.  Bascomb,  35  Vt.  39S ;  Hastlnn  v. 
cessor,  and  not  from  his  personal  Rider,  99  Mass.  613;  Chandler  r.  Bar- 
knowledge,  see  Frentis  v.  Bates,  93  retl,  ai  La.  Ann.  58.  The  rule  that  the 
Mich.  334.  In  Potts  V.  House,  6  Ga.  physician  must  be  in  active  practice,  to 
314,  it  was  held  that  the  opinion  of  a  be  called  as  an  expert,  is  not  atxolute. 
medical  expert  as  to  the  mental  capac-  i  Redf.  on  Wills  (1876)  154  n. 
ilyofatestatorwasadmissible, whether  A  physician  may  testify  as  to  the 
founded  on  facts  coming  within  his  own  testator's  unsoundness  of  mind,  but 
observation,  or  testified  by  others,  cannot  express  an  opinion  as  to  hll 
Though  in  White  w.  Bailey,  10  Mich.  tcstamenUry  capacity.  Palmer's  Es- 
155,  it  was  held  that  neither  medical  tate,  5  W.  N.  C.  (Pa.)  543.  See  also 
experts  nor  other  witnesses  can  be  al-  Burdon's  EsUte,  11  W.  N.  C.(Pa.}  138. 
lowed  in  any  case  to  give  an  opinion  A  physician  may  testify  from  his 
upon  mental  capacity  or  condition,  professional  knowledge,  wnether  the 
withoutfirstshowing theclrcumstances  condition  of  testator  at  the  time  he 
and  facts  upon  which  the  opinion  is  committed  suicide  was  an  indication  of 
based.  And  see  Hastings  i>.  Rider,  99  Insanity,  and  whether  the  act  of  suicide 
Mass.  631;  Chandler  f.  Barrett,  31  La.  was  evidence  of  insanity.  Frary  i>, 
Ann.  58.  Gusha.  59  Vt.  257. 

Form  of  QoMUon. — In  Woodbury  v.  S.  Velgbt  of  Export  Toitlinoiiy. — 
Obear,  7  Gray  (Mass.)  467,  it  was  held  Rankin  v.  Rankin,  61  Mo.  391;.  Phy- 
that  in  a  case  of  conflicting  evidence,  siciana  as  experts  arc  no  better  prepared 
the  expert  witness  should  not  be  asked,  to  judge  of  the  mental  capacity  of  a 
"  Suppose  alt  the  facts  stated  by  the  wit-  person  to  execute  a  will,  than  other 
nesses  to  Iw  true,  was  the  testator  labor-  men  of  sound  judgment  and  good  com- 
ing under  an  Insane  delusion,  or  was  he  mon  sense.  Carpenter  d.  Calvert,  83 
of  an  unsound   mind  P "    The  proper  til.  63. 

formulals, "  If  thejury  should  find  these  In  Matter  of  Kledalsch,  3  Conn.  (N. 

facts  (stating   them)   to  be  true,  what  Y.)  450,  Ransom,  Surrogate,  said,  "liie 

would  be  your  opinion,  upon  the  facts  testimony  of  experts,  although  admisai- 

to  found,  on  the  question  of  the  testa-  hie  always  and  a  great  aid  to  a  court 

tor's  soundness  of  mind  ?  "     The  reason  and  jury  in  discovedng  where  the  truth 

given  for  the  objection  to  the  first  form  lies  in  a  question  of  this  kind  (sanity  of 

of  interrogatory   is  that,  the   evidence  testator),  cannot  ever  be  held  to  becon- 

betng   conflicting,    the    answer  of  the  elusive  and  controlling  against  the  testi- 

wjtness  might  tend  to  mislead,  "  since  mony  of  those  persons   of  Intelligence 

it    might,   unknown    to    the  jury,  be  who  saw  the  man  daily,  and  who  had 

foundedupon  some  proposition  or  state-  transBctioui  with  him  ola  social  charac- 

ment  of  facts  differing  in  material  par-  ter  and  In  business."     See  i   Redf.  on 

ticulars  from   that  which  appeared   to  Wills  (1876)  155  n,  for  a  general  criti- 

them  to  be   eatisfactorfly  established."  cism  of  expert  testimony. 

Kempsey  o.  McGlnniss,  31  Mich.  124.  The  testimony  of  three  subscritring 

A  hypothetical  question  should  not  witnesses,  showing  the    sanity  of  the 

be  so  drawn  as  Co  call  for  an  interpre-  testator,  should  prevail  over  the  opinion 

tatlon  of   fact,   which  the  jury  are  as  of  an  expert  which   would    have    the 

lOlS 
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miMte  «id  TESTAMENTARY  CAPACITY.  Oimm. 

(3)  Subscribing  Witnesses. — Subscribing  witnesses,  though  non- 
experts, and  unfamiliar  with  the  testator's  habits  and  character, 
may  give  their  opinion  as  to  his  mental  capacity  at  the  time  the 
will  was  executed,  and  this  without  first  stating  the  facts  upon 
which  such  opinion  is  based.* 

As  a  matter  of  law,  the  testimony  of  a  subscribing  witoess  has 
been  said  to  be  entitled  to  no  more  weight  than  that  of  an  ordi- 


eflect  of  thowJng  the  lubscribing  wit-  the  testator  was,  at  the  time  of  the  ex- 

netses  to  be  gulltj  of  perjury.    "LyAAy'a  ecution  thereof,  of  sound   mind,  is  not 

Will  (Suit.  Ct),  4  N.  Y.  Supp.46S.  admissible  in  a  contest  of  h  later  idll 

Expert  testimony  in  a  case  of  alleged  for  want  of  mental  capaclEj  of  the  tet- 

mental   incapacitj  of  a  testator,  from  tator.    Doe  v.  Gilbert  Z3  New  Brum- 

drunkenness,  is   not  entitled  to  much  wick  Rep.  J76. 

weight.     O'Keefe's  Estate,  Myr.  Prob.  A  subscribing  witness  cannot  be  re- 

(Cal.)  154.  quired  to  State  the  facts  which  he  ob- 

See   geneiallj,  upon  the  subject  of  served  at  the  time  of  the  execution  of 

expert  evidence,  Expert  and  Opim-  the  will  before  giving  his  opinion  a*  lo 

lOM  Evidence,  vol.  7,  p.  490.  Ote  testator's   sanilj ;   but  either  partjr 

1.  Schouler  on  Wills  (1893),^  igS;  I  may   examine    him    ai    to    what  then 

Redf.on  Wills  (1876}  140,  145;  DeWitt  transpired.     Robinson    v.    Adams,   6j 

f.Barley.oN,  Y.371;  Clappt.Fuller-  Me.  369;   Logan  v.   McGinnls,   13  Pa. 

ton,  34  N.  Y.  i90;Petrie».  Petrie,6  N.  St.  37.     But  In  Cilley  v.  Cilley,  34  Me. 

Y.  Supp.  831;   53    Hun   (N.  Y.)   638;  161,   it  was  said   that   the   subscribing 

Williams  V.  Lee,  47  Md.  331 ;  Gibson  v.  witnesses  may  give  their  opinions  as  lo 

Gibson,  q  Yerg.  (Tenn.)  339;  Logan  v,  the  sanity  of  the  testator,  when  the  facts 

"-'■' "-  "*   '^'  "-■  *-' — ■  -  "-  are  stated  upon  which  their  opinions  are 

founded. 

A    subscribing    witness    cannot    be 

iN.J.  Eq.  8; "Turner  v.  Cheesman,  15  asked  if   he   would  have   attested   the 

ift.  J.  Eq.  343 ;  Call  V.  Byram,  39  Ind.  will  if  he  had  known  the  testator  was 

499;  Duflield  ».  Morris,  2  Harr.  (Del.)  Insane.     Such    evidence    Is  (rrelevanL 

37^;  Beaublen  v.  Cicolte,  13  Mich.  459.  Nor  can  it  ordinarily   be  shown  that 

But  the  law  expects  from   the   sub-  the  testator  had  a  dislike  to  one  of  the 

scribing  witnesses,  peculiar  care,  cau-  subscribing  witnesses.  PerGibBon,C.J, 

tlon,   and    circumspection.      Sloan   v.  in  Spencev.  Spence,  4  Watts  (Pa.)  i6j. 

Maxwell,  3  N.  J.  Eq.  563.  In  Clary  w.  Clary,  3  Ired.  (N.  Car.) 

In  Hastings  v.   Rider,  99  Mass.  634,  78,  It  was  said  that  no  good  reason  ap- 

Gray,  J.,   said:  "The  subscribing  wit-  pears  for  the  rulewhichpermltsasub* 

nesses  lo  awill  mav  testify  to  their  opin-  scribing  witness  to  give  bis  opinion  u 

ton  of  the  testator  s  sanity,  upon  its  be-  to  the  sanity  of  the  testator,  and  denlea 

Ing  presented  for  probate,  because  that  the  same  privilege  to  others  who  were 

is    one   of  the  facts  necessary   to  the  present  when  the  will  was   executed, 

validity   of   the    will,  which    the   law  though  tbej  were  persons  of  equal  and 

places  them  around  the  testator  to  at-  perhaps  greater   powers   of  discrimi- 

test  and  testify  to."     And  see  Appleby  nation,  and  better  acquainted  with  the 

V.  Brock,  76  Mo.  314.  social, domestic,  and  business  habits  of 


In    Williams    v.   Spencer,    [50  thetestator.  AndseeApplehr  i>.  Brock, 

Mass.   346,  It  was  decided  that  a  sub-  76  Mo.  314;  Scbouler  on  Wills  (1SS7), 

scribing  witness  could  not  express  an  4301. 

opinion  as  to  the  sanity  of  the  testator,  And  in  Huff  v.  Huff,  41  Ga.  696,  it 
formed  from  what  he  had  seen  and  heard  was  said  that  the  functions  of  the  sub- 
since  the  will  was  executed.  Nor  can  scribing  witnesses  are  not  to  judge  of 
a  subscribing  witness  express  an  opin-  the  mental  capacity  of  the  testator; 
ion  as  to  whether  the  testator  had  suffi-  they  are  merely  to  witness  the  ex- 
dent  strength  of  mind  to  comprehend  a  ecutlon  of  the  will. 
clause  creating  charitable  trusts  in  a  MeeaaattT  tm  Oalllnc  BnhMifliiBC 
will.  Melanefy  v.  Morrison,  153  Vltuaiau. — It  is  not  necessary  to  e*- 
MasG.  476.  tablish  the  validity  of  a  will,  that  the 
The  opinion  of  the  draftsman  and  subscribing  witnesses  shall  testify  as  to 
subicrlbing  witness  of  a  prior  will,  that  the  sanity  of  the  testator  at  the  time 
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?»iMU  ud  TESTAMENTAR  Y  CAPACITY.  Conurt. 

nary  witness  of  equal  abilities  and  opportunities  for  observation.* 
And  where  a  subscribing  witness  discredits  the  capacity  of  the 
testator,  his  testimony  should  be  received  with  great  caution  • 

3.  Province  of  Comt  uid  Jnry. — The  general  rule  is  that  the  ques- 
tion of  mental  capacity  is  one  of  fact  and  peculiarly  within  the 
province  of  the  jury,  and  that  the  court,  while  it  may,  according 
to  the  practice  of  some  jurisdictions,  determine  whether  there  is 
sufficient  evidence  to  send  or  withhold  a  case  from  the  jury,'  can- 
not instruct  them  that  such  and  such  facts  constitute  capacity  or 
incapacity  of  the  testator* 

the  will  was  executed.    Clllej  v.  Cil-  Where  the  sanftf  of  the  testator  has 

lej,  34  Me.  i6i;  Oraer  v.  Oraer,  34  N.  been  proved  bj  two  of  the  subscnbine 

v.  51.     But  under  some  conditions  the  witnesses,  the  d  eel  a  ratio  ng  of  the  third, 

failure  of  the  proponents  to  call  the  who  is  out  of  the  state  and  whose  hand- 

•ubscribing  witnesses  to  the  will  may  writing  has  not  been  proved,  cannot  be 

be  a  damaging  circumstance   against  received  to  invalidate  the  will.    Foi  v. 

■  tbeir     case.     Ulmer's     Appeal      (Pa.  Evans,  3  Yeatea  (Pa.)  506. 

18S8),  11  Atl.  Rep.  686.  The    declarations    of  a   subscribing 

1.  The  rule  Is,  that  the  value  of  his  witness  made  out  of  court,  can  onl^  be 

testimony  is  to  be  determined  "with  used  to  impeach  their  testimony,  and 

reference  to  his  opportunity  for  obser-  not  to  show  the  te«tator'B  Incapacity, 

vatlon,  his  skill  and  care  in  observing,  Stirling  v.  Stirling,  64  Hd.  138. 

his  intelligence  and  powers  of  discern-  S.  Caiiffman  t>.  Long,  8a  Pa.  St.  71; 

ment    and    memorv."      Thornton    11.  Ree«  v.  SHIM,  38  Pa,  St  138. 

Thornton,  39  Vti^S.  AndseeGarrison  The  proper  question  to  be  sutimitted 

V.  Garrison,  15  N.  J.  Eq.  366.  to  the  jury  on   an   inquiry   as   to   the 

Where  the  subscribing  witnesses  to  testator's  lanlty  is,  whether  his  mind 

a  will  are  called,  and  disagree  as  to  the  and  memory  were  sufScientIv  sound  to 

capacity   of  the   testator,  other  proof  enable  him  to  know  and  understand  the 

may  be  given  as  to  that  tact,  and  the  business  In  which  he  was  engaged  when 

jurr  must  decide  upon  the  whole  evi-  he  executed  the  wilt.     Harvey  v.  Sul' 

dence.     Bell  v.  Clark,  9  Ired.  (N.  Car.)  lens,  56  Mo.  373;  McClintock  v.  Curd, 

139.     And  though  the  subscribing  wit-  32  Mo.  411  ;  Tenbrook  v.  Lee,  5  Clark 

nesses  testify  that  he  was  not  of  sound  (Pa.)  37 ;  Lyons  v.  Van  Riper,  16  N.J. 

mind,  his  capacity  may  be  established  Eq.  337 ;  lamlson  v.  Jaraison,  3   Houst. 

by  other  sufficient  evidence,     Sechrest  (Del.)  108. 

Ti,  Edwards,  5  Mete.  (Ky.)  iji.  *.  See    Insanity,   vol.    11,   p.  138; 

S.  The  testimony   of   a   subscribing  Trezevant  n.  Rains  (Tex.  1892),  19  S. 

witness  who  discredits  the  capacity  of  W.  Rep.  567;  Matter  of  Bull  (C.  PI.),  3 

the  testator,  should  be  received  with  N.  Y.  Supp.  51;  Gardiner  t/,  Gardiner, 

great  caution.     Cheatham  v.  Hatcher,  34  N.  Y.  155. 

3oGratt.(Va.)  56;  LambertST.  Cooper,  The  court  cannot  Instruct  the  jury 

39  Gratt.  (Va.)  61,     See  also  Snyder  -v.  in  regard  to  any  particular  delusion  of 

Cunningham   (Kv.   iSqi),   16   S.    W.  the  testator,  that  It  was  a  test  of  Insan- 

Rep,   130;  Webb'r.   Dye,   18  W.  Va.  ity,  nor  that  certain  specified  acts  of  the 

376;  Young  V.  Barner.  17  Gratt.  (Va.)  testator,  tf  proven,  would  be  strong evi- 

103;    Hoerth   V.   Zable,  91    Ky.    301;  dence  of  insanity.     Gardner  v.  Lam- 

Cook'i  Estate,  41   Leg.  Int  (Pa.)  6;  back,  47  Ga.  133. 

Howard's  Will.  5  T.  B.  Mon.  (Ky.)  303.  In   White  v.  Helmes,   I  McCord  (S. 

The  declaration  of  a  deceased  sub-  Car.)  430,  a  motion  was  made  for  a  new 

scribing  witness  made  after   the  wll!  trial,  on  the  ground  that  the  judge  had 

was  executed,  cannot  be  received   to  erredinchar^ingthe  jury  that  "no  evi- 

•how  mental  incapacity  of  the  testator,  dence  had  l>een  given  to  show  that  the 

Boardman  v.  Woodman,  47  N.  H,  I30;  deceased  had  been  out  of  his  senses  at 

Sellars  v.  Sellars,  1  Heisk.  (Tenn.)430;  any  moment  before  the  will  was  made," 

Weatherhead   v.    Sewell,    9    Humph,  hut  the  motion  was  denied,  the  judge 

(Tenn.)  373 ;  Sewall  v.   Robbing,   139  having  further  instructed  tiiem  that  it 

Mass.  164.     Contra,  >farden  v.  Hays,  was  their  province  to  decide  whether 

9  Pa.  St.  151.  the  testator  was  of  sound  miod.     Se« 
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TESTE. 

TESTE. — In  old  English  practice  the  initial  and  emphatic  word 
of  the  clause  at  the  conclusion  of  writs,  containing  the  attestation 
of  the  sovereign,  or  chief  justice  out  of  whose  court  it  was  issued, 
and  the  day  on  which  it  was  issued  or  granted.  It  corresponded 
to  the  date  of  other  instruments.  In  modem  practice,  the  word 
teste  has  been  retained,  as  the  name  of  the  corresponding  clause 

alio  Tillman   v.   Hatcher,  I  Rice    (S.  municattoa  between  the  testatrix  and 

Car.)   171;   Mlnard  f.  Mlnard,  Braj>t  her  deceased  husband,  and  other  kin- 

(Vt.)  331.  dred  questions.     This,  Judge  Redfield 

All  Instruction  that  the  testimonj  of  thinks,  was   error,    i    Redl.  on   Willi 

the   testator's  neighbors  was  of  more  (1876),  p.  163. 

weight  than  that  of  others  not  having  In  a  case  where  the  delusions  of  the 

the  same  opportunities  of  knowing  him,  testator  had  no  effect  upon  his  will,  it 

is  erroneouabtcauBC  it  Invades  theprov-  was  held  that  the  judge  properly  left 

ince  of  Che  jury  in  respect  to  the  cred-  to  the  jurj  the  question  whether  or  not 

Ibiiitv  of  witnesses,     C line  v.  Lindsej,  he  was  capable  of  making  a  will.  Smec 

no  Ind.  337 ;   Durham  »,  Smith,   130  *.  Smec,  L.  R.,  5  P.  D.  €^. 

Ind.461.  See  general!;,  as  to  province  of  court 

In  Ware  f.  Ware,  8  Me.  43,  the  ap-  and   jury.   Questions   op  Law  akd 

pellantf  contestant}  requested  the  court  Fact,  vol.  19,  p.  59S. 

to  instruct  the  jury  that,  if  an  illusion        ]ll>o«llanaoai 

waa  fixed  upon  the  mind  of  the  testa-  general  allegati 

tor  as  a  reality,  for  moi  -'-■-'              '  - '    —     ■      ' 

up  to  the  time  of  the  e: 

will,  and  his  conduct  was  at  any   time  Porter,  43  Ind.  ajo. 

influenced  br  such  Illusion,  he  was  not  An  averment  that,  by  reason  ofsoftea- 

of  sane  mind.     .     .     .     And  that  if  he  Ing  of  the  brain,  the  testator's  "memoir 

really,  for  months  before  and  up  to  the  and  mental  faculties   had   become   af- 


he  was  repeatedly  visited  by  a  super-  had   been  in  that  condition  for  many 

human  being  whom  he  gbw.  felt,  heard  months  before  the  will   was  made,  and 

and  conversed  with,  then  he   was  not  died   a  few  weeks  after  its   execution, 

ol  sane  mind.    The  instruction  was  re-  sufficiently  alleges  want  of  teslamentaiy 

fused,  and  on   appeal,  Mellen,   C.   J.,  capacity.     Holden  v.    Meadows,  31 

said  :    "  The  question  of  sanity  often  Wis.  284. 

depends    on   a   multitude   of   circum-  AppaiL — Wherethequestionofcapac- 

stances,   various  and  minute,  peculiar  ity  to  make  a  will  has  beeo  properlj 

and  contradictory, and  where  lights  and  submitted  to  a  jury,   and  the  judge  be- 

shades   are  sometimes   almost   lost  in  fore  whom  the  trial  Is  had,  expresses  no 

each  other.     Besides,  it  is  perhaps  al-  dUsatisractian  with   their  verdict,  the 

most  Impossible  for  a  judge   to  draw  court  will  seldom   interfere  on  appeaL 

anv  certain  divisional  line,  and  present  Den  v.  Ayres,  13  N.  J.  L.  153. 

it  beforehand  for  the  regulation  of  the  Where  the  evidence  preponderates  in 

jury.    The  line  of  separation  between  favor  of  the  will,  the  court  will  not  re* 

the  powers  and  provinces  of  court  and  verse  a  judgment  sustaining  it  because 

jury,  In  the  decision  of  such  cases,  we  of  the  admission  of  Immatenal  evidence^ 

apprehend  it  is  also  equally  dlfGcult  to  Hoar   v.   Seaman    (Pa.  t8S8},  15  Atl. 

draw.     ...     In   addition     to    these  Rep.  716. 

remarks,  we  would  observe  that  the  Oosta. — An  executorpropounding  the 
authorities  sanction,  in  clear  language,  will  In  good  faith  Is  entltleo  to  his  cosia, 
the  course  pursued  on  the  trial  of  this  whether  the  will  be  sustained  or  re- 
cause.  Starkie,vol.  3,  p.  1707,  says, '  The  jected.  Perrinc  v.  Applegate,  i*  N.  J. 
question  of  sanity  is  so  peculiarly  a  Eq.  531.  If  there  are  strong  clrcum- 
questlon  of  fact  for  the  decision  of  a  stances  to  justify  a  contest  of  the  will, 
jury,  that  a  willof  real  estate  cannot  be  the  court  will  direct  the  Costa  to  be 
aet  aside  In  equity  without  being  first  paldoutof  the  estate.  Frost  r.  Wheeler, 
tried  at  law  on  an  issue  of  devisavit  43  N.  J.  Eq.  573.  But  not  where  the 
vtl  nam.' "  In  Robinson  v.  Adams,  63  contest  is  unfounded  and  vexatious. 
Me.  369,  the  court  referred  to  the  jury  Nichols  ».  Binns,  i  Sw.  &  Tr.  139; 
the  question  of  the  existence  of  com-  Stacey  ».  Spratley,  4  De  G.  &  J.  199. 
1018 
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sabdtfaw.  TES  TIMON  Y—  THE. 

in  modern  writs,  being  particularly  applied  to  the  day  on  which 
the  writ  is  witnessed,  that  is,  issued  or  supposed  to  be  issued, 
though  it  is  expressive  also  of  the  place  where  the  court  is  or  was 
sitting  at  such  time.' 

TESTMOirT— (See  also  Bill  to  Perpetuate  Testimony, 
vol.  2,  p.  277;  Evidence,  vol.  7,  p.  42;  Witnesses). — Testi- 
mony is  oral  evidence.*  Evidence  includes  all  testimony ;  but 
"  testimony  "  is  only  a  species  of  evidence  distinguished  from  docu- 
mentary or  written  evidence.* 

TEST  OATH.— See  Ex  POST  Facto  Laws,  vol.  7,  p.  526 ;  Oath, 
vol.  16,  p.  1020. 

TEST-PAFEB. — A  document  allowed  to  be  used  in  a  court  of 
justice  as  a  standard  of  comparison  for  determining  a  question  of 
handwriting.* 

TEE. — The  definite  article  particularizing  the  subject  spoken  of.' 

1.  Burr,  Law  Diet  the  evidence,  this  court  will   preaume 

In  Gwin  V.  Lfttimer,  4  Yet^.  (Tenn.)  that  he  has,  unlex    the   ttppellee   leta 

17,  it  wu  laid  "  that  the  testt  of  b  writ  out  additional  evidence."    And  where 

mean*  the  date  or  time  at  which  It  is  »   bill  of  exceptions  recited  in  its  In- 

wltneued  or  Iwued."     A«  to  the  neces-  troduclory  clau»e  that  in  order  to  maln- 

•Itf  of  the  ttiie,  see  Writs  ;  Si;hmons.  tain  the  liaues  on  hla  part,  the  olaintUf 

vol.  ^4,  p.  513.  introduced  the  following  "  teitlmony," 

9.  A,  Bpeclei  of  evidence  by  means  of  but  from  the  context  it  was  clear  that 
witness.  Carroll  v.  Bancker.  41  La.  the  word  "  teatimonj  "  referred  to  doc- 
Ann.  1078;  43  La.  Ann.  119^-  In  the  umentary  evidence,  the  misuse  of  the 
old  booli*,  "  lestimon;  "  means  witness,  word  was  not  allowed  to  defeat  the  op- 
Co.  Litt.  336.  eration  of  the   Instrument.     Harris  v. 

In  Woods  V.  State  (Jnd.  1893),  33  N.  Tomllnson,  130  Ind.  426. 

&.  Rep.  903,  It  was   held  that  "lestl-  «.  See  Handwriting,  vol.  9,  p.  39a 

monj     is  the  itatenent  of  a  witness  s.  The  verdict  of  a   jurj  finding  a 

under  oath,  but  it  need  not  be  made  to  partj  guiltv  of  a  bill  of  scandal  is  nn- 

a  judicial  tribunal;  that  a  deposition  certain  and  cannot  be  construed  as  be- 

Biay  contain  testimony  although  never  lug  guilty  of  the  bill  of  scandal  ctaarged 

used  in  the  pending  cause.  in  the  indictment.     A  bill  of  scandal 

a.  Llndley   v.   Dakin,   13   Ind.   388;  is  very  different  from  <Ae  bill  of  acan- 

McConaha  v.  Carr,  18  Ind.  443.  dal.  Sharff  v.  Com.,  3  Binn.  (Pa.)  <I4. 

So  a  statementin  a  bill  of  exceptions,  To  the  same  effect,  see  Dart  v.  Mc- 

purporting  to  contain  all  the  evidence  Kinncj,  9  Blatchf.  (U.  S.)  360;  Fisk  v, 

given  on  a  trial,  that  it  contained  all  the  Henarle,  33  Fed.  Rep.  415. 

"testimony"  ^ven,   was   held   insufii-  Where,  in    an    election    to    decide 

dent  where  It  appeared  that  written  or  whether  or  not  a  school  district  should 

documentary  evidence  was  introduced  issue   bonds,   the   ballot  simply   read 

on   the  trial.     McDonald  v.   Elfes,  61  "for    bonds"    and    "against    bonds," 

Ind.    379;     Gaxette    Printing    Co.    v.  omitting  the  word  "the,"  it  was  held 

Moras,  60  Ind.  153.  not  to  invalidate  the  election.   State  v. 

But  In  Miller  v.  Wolf,  63  Iowa  333.  Metzger,  16  Kan.  391;. 

where  the  appellant  stated  In  the  ab-  The  omission   of   the  word  "the"  In 

•tract  of  evidence,  certified  on  appeal,  signing  the  name  of  a  corporation  to  a 

that   it  contained    all    the   testimony,  deed  of  assignment,  is  not  fatal  to  the 

although   the   use  of  the  word  "testl-  subscription.     DeRlesthal   v.  Walton, 

monj     was  acknowledged  to  be  inac-  66  Md.  470. 

curate,  It  was  said  that.  ■'  If  it  can  be  Under  Maaiachutettt  Pub.  Sts..  ch. 

fairly   inferred,  however   informal   the  197,  $  13,  providing  that  an  action  may 

language  used,  that  the  appellant  claims  be    begun    against    an    administrator 

that  he  has  presented  an  abstract  of  all  within  two  years  after  "  the  grant  of 
lOlfl 
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THE  A  TERS. 

THEATEE8.— (See  also  Copyright,  vol.  4,  p.  147 ;  Literary 
Property,  vol.  13,  p.  916;  Municipal  Corporations,  vol.  15, 
p.  949.) 

I.  Definition,  loai. 
II.  Erection,  io3i. 

I.  iftmicifal  Control,  1022.  act,  1026. 

1.  FurHtikingj — Finlnres,  1033.  3.  DeUgalion  of  Power  to  Ma- 

III.  Lease,  1033.  nUifalitiei,  1037. 

1.  In  Gtueral,  1023.  4.  Discretion    at    to   Granting, 

1.  Rigilof  City  to  Lease  Munic-  IW7, 

ifal  Bnildingi  for    Tkeatri-  j.  Scofeof  Liieme,\Si^. 

cal  Pnrfotei,  103$.  6.  Necessity  for  Licenst,  it)i%. 

IV.  License  [See  also  Licknbr,  vol.  7.  Liability  Jar  Failure  to  Pro- 
13,  p.  514;   Taxation— Occm/fl-  cure  License,  to^. 

Hon,   Business,    and    PriviUge  8.   Construction  of  Statutes  fie- 

Taxes,  vol.  35,  p.  479),  1036.  quiring  Licenses,  1039. 

letten  teaumcntarj,"  the  word  "  the  "  The  English  lUttute  providlnK  t)>» 

cannot  be  conitmed  «8  referring  onlj  where  the  annua]  value  of  "thehoiue 

to   the   original  grant,  but   upon   the  occupied  by  "  a  brewer  does  not  ei- 

deatb  or  resignation  of  an  administra-  ceed  ten   pounds,  the  beer  brewed  bj 

tor,  an  action  taaj  be  begun  anj  time  him  shall  not  be  chargeable  with  dutf, 

within   two   yearB   from  the   grant  of  was  held  to  mean  the  house  occupied 

letters   testamentary  to  hts   successor,  by  him,  in  which  he  lives.     The  wordl 

Eddr  V.  Adams,  145  Mass.  4S9.  "  In  which   he  Ifvet"  do  not  actually 

Where  a  legacy  was  of  "  ten  shares  appear  in  the  judgment,  but  embody  it* 
of  tha>itock  of  the  W.  &  N.  R.  Co.,"  principle,  Pollock,  B.,  observing:  "It 
^e  word  "  the  "  preceding  stock.  Is  was  intended  to  get  at  the  status  of  the 
ambiguous,  and  may  as  well  refer  to  man  who  brews,'  It  is  difficult  to  see, 
the  stock  of  the  company  in  general  as  however,  why  it  was  more  easy  to  read 
to  the  stock  owned  by  the  testatrix;  into  the  exception  the  words  "in  which 
but  where  a  subsequent  clause  of  the  he  lives"rather  than  the  words'tn 
will  bequeaths  "  the  balance  of  my  which  he  brews,"  which  the  court  re- 
stock as  per  my  stock  book,"  the  legacy  fused.  Tlppetl  v.  Hart,  53  L.J.  M.  C. 
Is  thereby  made  specific.  Harvard  41 ;  10  Q^  B.  Div,  483. 
Unitarian  Soc.  v.  Tufts.  151  Mass.  76.  Where  a  complaint  for  selling  adul- 

A  statute  allowing  "the  party  ag-  teiated  milk  in  violation  of  Mastacku- 

grieved  "  to  prosecute  an  action  to  set  setts  Gen.  Sta.,  ch.49,  f   151,  after  ai- 

aside  B  judgment  obtained  by  fraud  of  leglng  the   official   character    of   the 

the  prevailing  party,  cannot  be  con-  Inspector  and  that  he  kept  an  office 

strued  as  giving  the  right  to  any  per-  and  books  as  required  by  the  statute, 

son    aggrieved,    not    a  part^   to    the  chaises  that   the  derendant,   being   a 

action,  though  he  be  directly  interested  dealer  In  milk,   and  so  recorded  "in 

in   the   result.       The   definite   article  the  books  of   said   inspector,"  did  sell, 

"the  "and  the  word  "party,"  used  with  etc.,  Instead  of  an  allegation  that  he 

distinct  reference  to  a  judgment  recov-  was  recorded  in  the  books  aforesaid,  or 

ered  in  an  action,  are  not  to  be  taken  In  the  said  t>oaks,  does  not  sufEciently 

to  have  been  employed  without  regard  show    that    he  was  recorded   in  any 

to   their   proper   signification,    unless  such  books  as  the  statute  requires  as 

upon  satis  facto  17  reasons  apparent  In  Inspector    to    keep.     In    the    statute, 

the  terms  or  the  obvious  purposes  of  doubtless     "  the    books"     mean    tbt 

the  enactment.    Stewart  v.  Duncan,  40  books  before  mentioned,!. «.,  the  books 

Minn.  410.  kept  for  the  purpose  of  recording  the 

"  The  credit,"  in  a  guarantee,  points  names  of  persons  engaged  in  the  sale 

to  a  definite  credit — '' something  ascer-  of  milk;  but  It  does  not  necessarily  fol- 

tained  and  known  "  (per  Bramwell,  B.,  low  that  these  words  are  to  be  takeo 

Broom  v.  Batchelor,  1%   L.  J.  Ex.  399;  to  have  the  same  meaning  in  the  com. 

I  H.  &  N.  155 ;  but  the  majority  of  the  plaint  which  they  have  In  the  statute, 

court  was  against  him  in   the  conclu-  Com. f.McCarron.i  Allen  (Mass.Jig. 

■ion,  partly  led  up  to  by  the  dictum  The  Oompaaj. — See   Company,  tSl 

jtist  cited).  3,  p.  366. 
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V.  TLeatrical  Advertising;  Litho- 
graph a,  etc  ^  1031. 
VI.  Tickets  of  AdmiaBKH),  1033. 

1.  In  Central,  IO33. 

I.   Trantftr ability,  1035. 

3.  Reserved  SeaU,  1035. 

4.  Free  Admission,  1021^ 

S-  Forgery  of  Theatre  Tickets, 
1038. 
VII.  Exclusion  of  Colored  Persons, 
1038. 

I.  Fight  to  Exclude,  1038. 
a.  Right    to  Assign  Particular 
Seats,  1030. 
VIII.  Sunday  Performances  (See  also 
Sunday,  vol.  14,  p.  528),  1040. 

I,  Statutes  Prohibiting,  1040. 
3.   Contracts    with    Actors   for 
Sunday  Performancts,  1040. 
IX.  Nuisances     (  See     hIso     Nui- 
sances, vol.  16,  p.  931),  1041. 
X.  Liability  of  Manager,  1041. 
XI.  Manager  and  Actor,  1043. 


I.  Contracts  tuith  Actors,  1043, 

a.  In  General,  1043. 

b.  Construction  of  Contracts, 
1043. 

c.  Emfloyment  of  Children, 
>04S- 

d^  Illness  of  Actor,  I04J. 
e.  Damages — Prosfective 
Profits,  1046. 
3.  Characters  and  Parts,  1047. 

3.  Stage  Costumes,  1047. 

4.  Discharge  of  Actor,  1O47. 

j.  Injunctions  Restraining  Ac- 
tors, 1049. 
XII.  Criticisms  of  the  Press,  1051. 

XIII.  Missiag,  1051. 

XIV.  Cairiage,   Transportation,  Bag- 
gage, etc.,  1053. 

XV.  Literary   Property  fn   Dramatic 
Productions  (See  alsoCopr- 

ttlQHT,  vol.  4,  p.  147  ;   LtTBRARY 

Fropkktt,  vol.  13,  p.  916),  1054. 


L  DxnKinaK. — A  theater,  in  modem  times,  is  a  house  for  the 
exhibition  of  dramatic  performances ; — a  playhouse,  comprehend- 
ing the  stage,  pit)  boxes,  galleries  and  orchestra.' 

1.  WebBter'a  Diet.  speech,  and  the  dramatic  treatment  it 

A  theater  n  any  edifice  used  for  the  esientialty  different   from   either.     An 

purpose  of  dramatic,  operatic,  or  other  opera  is  a  musical  drama,  consisting  of 

representations,  plays,  or  performances,  airs,  choruses,  recitations,  etc.,  enriched 

for  admission  to  which  entrance-money  with   magnificent  scenery,  machinery, 

is  received,  not  including  halls  rented  and  other  decorations,  and  representing 

or  used   occasionally   for  concerts   or  some   passionate  action.     The   spoken 

theatrical  representations.     U.  S.  Act,  drama,  therefore,  and   the  opera,  agree 

July  T3th,  1S66,  4  9;   Ahb.  Law  Diet.  In  the  method  or  manner  which  la  es- 

The  word  tlieater  does  not  import,  sential  to  the  dramatic  art,  viz.,  imita- 

necessarity,  an  jthing  but  the  stage  on  tion  in  the  way  of  action.  In  the  former, 

which  the  actors  play,  and  the  room  in  the  actor  observes  the  rules  of  rhetoric 

which  the  acting  is  done  and  seen.  Lee  and  of  oratory,  and  follows  the  special 


V.  State,  56  Ga.  477. 

A  theater,  in  ancient  times, 
edifice  in  which  spectacles  or 
were  exhibited  for  the  amuser 
spectators;  but  in  modern  times,  it' is 
a  house  for  the  exhibition  of  dramatic 
performances.  A  theatrical  exhibition 
must  be  either  such  as  pertains  to  a 
theater,  or  to  the  drama,  for  the  repre- 
intatlon  of  which  the  theater  is  de- 


the  latter,  he  employs 
music,  both  vocal  and  instrumental,  as 
a  medium  of  artistic  and  passionate  ex- 
pression. Betl  V.  Mahn,  III  Pa.  St 
335;  6  Am.  SI.  Rep.  786. 

Although  the  term  "theater"  has  an 
extended  signification,  and  compre- 
hends a  variety  of  performances,  yet  it 
' 'ed  that  all  whlchit  doesleglt- 


algned,     A  drama  Is  a  story  represented  Imalcly   comprehend,  partake  rt. 

by  action ;   the  representation  is  as  if  less    of  the  character  of  the    drama. 

the  real  persons  were  introduced   and  Jacko  ti.  State,  I3  Ala.  73. 

employed  In  the  action  itself.     It  is  or-  Ttunbllug  and  Fa  nolnK.  — Neither 

dlnarily  designed  to  be  spoken,  but  It  tumbling  nor   fencing    are    theatrical 

may  berepresented in  pantomime,  when  entertainments.      Rex  v.  Handy,  6T. 

the  actors  use  gesticulation,  sometimes  R.  386. 

in   the  form  of  the  ballet,  but  do   not  Nsfro    Hlnitiels.  —  Theatrical    per- 

ipeak ;  or  In  opera,  where  music  talies  formances  are  not  confined  to  the  pure 

the   place  of  poetry   and  of  ordinary  drama,  but  may  include  negro  minstrel 
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WrnUm.  THEA  TERS.  HuldpU  Cortnl. 

n.  EBXomur— 1.  Knnielpal  ControL  —  Cities  usually  have  power 
to  control  the  erection  of  theaters  within  their  corporate  limits, 
and  may  prevent  the  construction  of  insecure  and  unsafe  build- 
ings/ and  make  such  regulations  as  may  be  deemed  necessary 
to  secure  the  safety  of  the  audience.* 


SrtormanceB.  Shelby  Co.  Taxing  brau  band,  made  "  for  the  purpoM  of 
lit.  V.  Emerion,  4  Lea  (Tenn.)  ^1.  astlstlng  such  band,"  without  bdt  con- 
PlM«  of  Pnblla  BntarUlniiMat. — The    ditiona  nrhatever,  amount  to  gtfti  to 


n  in  which  a  dramatic  piece  is  per-  the  membera  of   the   band,  and  anch 

formed,  and  to  which  peraoni  paying  building  when  erected  belones  to  them 

for  It  are  admitted  for  the  purpoee   of  as    tenants   In   common.     Higgioi  v. 

hearing  it,  ii,  for  the  time,  a  place  of  RIddell,  ii  Wis.  5S7. 

rblicentertBlnment,a1(hou^theroom  9,  Obitmottenef  PaaaaceWaya. — Tbe 

ordinarily  used  fordifferentpurpoeCB.  prOTlstona  of  atatutei  relating  to  ob- 

Russell  V.  Smith,  13  Qj  B.  117;  64  E.  structlon   of  passage   ways   and  exit* 

C.  [>.  115.  in   theaters,  declaring  that  the   same 

A  person  who,  being  the  owner  of  a  shall  be  kept  free  from  chain,  or  that 

two-story  building,  offers  to  rent,  for  persons  shall  not   be  allowed  to  stand 

lue  as  a  theater,  a  room  or  hall  in  the  therein  during  performances,  should  be 

upper   story,  containing  a  small  stage  construed    literally.      The    statute   is 

anddresslng-room, which  mightbeuted  violated,  even  If  the  number  allowed 

for  small  dramatic  exhibitions,  but  who  to  stand  is  not  so  great  as  to  prevent 

had  never  used  it  as  a  theater  nor  let  it  free  egress  In  case  of  danger.   It  is  not 

to  another  to  be  so  used,  cannot  be  con-  necessary  to  prove  that  the  manager 

victed  of  "engaging  in,  or  carrying  on  or  proprietor  of  the  theater  knew  of 

the  business  of  keepme  a  theater,"  un-  the  violation   in  question.     It  is  suffi- 

der  Che  provisions  of  the  revenue  law.  clent  if  ticketa  for  a  performance  were 

Gitlman  v.  State,  55  Ala.  348.  sold  by  defendant's  agents,  after  they 

Pajnnant  of  lloner  Dom  Sot  Fix  Oliar-  knew  that  the  seats  In  the  house  were 

witerof  Place.— The  payment  ofmoney,  filled.     Fire  Department  v.  Stetson,  14 

although  a  usual  incident  of  a  place  of  Daly  (N.  Y.)  135. 

amusement  and   entertainment  is  not  In  Fire  Department  c.  Hill,  14N.Y. 

necessary   to  give  that  character  to  a  Supp,  158,  it  appeared  that  the  defend- 

place.      Fri\'ate  Theatricals,   aS  Jour,  ant  was  lessee  of  the  theater,  but  had 

Jur.  74.    See  infra,  this  title,  Licenit —  sublet  to  another  the  privilege  of  giving 

Com3iruc/ioa  of  Statutes  Requiring.  performances    therein,   defendant  fur- 

1.  See  Municipal  Corporations —  nlshlng  ticket  sellers,  ticket  takers,  and 

Regulation    of    Buildings,    vol.     15,  necessary  ushers  ;  that  the  ushera  were 

p.  1 176.  employed  and  paid  by  defendant,  though 

BnpeTTlsliis  Boftrd. — Where  a  given  they  were  subject  to  the  orders  of  the 
municipal  body  is  empowered  to  pass  party  giving  the  performances,  and  that 
npon  plans  of  a  given  public  building,  it  was  the  latter  who  admitted  the  per- 
and  prohibit  its  erection  if  it  finds  the  sons  who  crowded  the  passage  ways  on 
same  unaatia factory,  it  has  no  right  to  the  occasion  in  queation;  that  about  a 
diaapprove  of  plana,  on  the  ground  weeli  before,  defendant's  attention  bad 
that  it  does  not  approve  of  the  site  been  called  by  oificers  to  the  viola- 
contemplated.  Reg.  II.  Central  Board  tion  of  the  statute,  and  he  had  promised 
of  Health,  15  Vict.  375.  compliance  with  the  law;  but  though  he 

BaatrUnlng  BreoUan  of  Btanil  Otbt-  was  afterwards  in  and  about  the  theater, 

looUns  Ball-Oroniida. — But  an  injunc-  the  infraction  of  the  law  still  continued, 

tion  will   not   be  granted   to  restrain  This   was   held  to   have   authorized  a 

the  use  by  a  landowner,  of  a  stand  on  finding  that  the  defendant  allowed  tbe 

his  premises  from  which  persons  are  passage  ways  to  be  obstructed  as  com- 

atlowed  to  witness  base-ball  games  on  plained  of. 

adjoining  grounds.     Detroit  Base  Ball  Doori  oTTIieatan. — In  Florida,  by  act 

Club  V.  Deppert,  61  Mich.  63;   1  Am.  of  June  5th,  1891,  doors  of  theaters  are 

St.  Rep.  j66.  required  to  open  outwardly,  and  owners, 

Snbaer^ttloni  Toward  Bnlldluc  ft  managers,  or  lessees  failing  so  to  pro- 
Hall  —  Owneiablp.  —  SutMcriptions  vide,  are  declared  guilty  of  felony. 

toward  building  a  ball  for  the  use  of  a       /--— ' ^.  — -— , 
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IMM.                                      THEA  TERS.  U  Omml. 

2.  FniiuBhu^B — Fixtores. — The  tenn  "  fixtures,"  when  applied  to 
a  theater,  includes  all  the  fittings  up  necessary  to  make  it  suitable 
for  theatrical  purposes.* 

m  LiAn  —  1.  In  General.  —  In  the  lease  of  a  theater  the 
parties  are  bound  by  the  covenants,  as,  for  example,  a  covenant 
that  the    theater  shall    be  used   only  for  theatrical   purposes.* 

— An     ordinance     requiring  theater  at  another  place,  euch  peraons 

i   of  theaters   to    paj    the    city  not  being  experts.     Forbes  v.  Howard, 

constable  f  l.oo  per  night  for  his  attend-  4  R.  I.  364. 

•nee   at   public   performances   therein,  1.  See  Lbasb,  vol.  11,  p.  looaetseq. 

hat  been  held  unreasonable  and  void.  In  Leader  v.  Mood/,  L,  R..,  30  Eq. 

Waters   v.  Leech,  3  Ark.  no.  145,  under  a  provision  in  the  lease,  the 

1.  In  Forbes  u.  Howard,  4  R.  I.  364,  lessee,  for  a  valuable  consideration, 
it  was  held  that  although  chairs  In  the  sub-demiKd  certain  boxes  and  pit' 
boies  might  not  properl/  come  under  stalls,  together  with  free  and  uninter- 
theheadof  "fixtures,  jet  if thedefend-  nipted admission  Into,  and  egress  and 
ant  neglected  to  furnish  seats,  which  regress  to  and  from,  and  the  full  use 
would  be  necessary  fixtures,  the  cost  and  enjo/ment  of  such  boxes  and  stalls 
of  chairs  which  the  pUlntiS'  was  during  all  such  nights  as  the  theater 
obliged  to  furnish,  to  supplj  the  place  should  be  open  for  the  reception  of  an 
of  seats  for  the  boxes,  might  be  given  In  audience  or  compan/,  lo  an/  public 
evidence  to  enable  the  jury  to  estimate  performance  or  exhibition  of  any  opera, 
the  damages  which  the  plaintiff  suffered  or  any  entertainment,  whatsoever,  of  or 
In  consequence  of  the  defendant's  non-  upon  the  stage,  except  balls  or  mas- 
performance  of  his  contract  to  furnish  querades,  to  the  plalntlQ'for  a  term  of 
necessary  fixtures.  Upholstery  upon  yean,  reserving  full  right  of  access  to 
the  seats  was  considered  a«  undoubt-  the  boxes  and  stalls  for  the  purpose  of 
ediy  within  the  terms  of  the  contract  to  repairs.  The  under  lease  contained  a 
furnish  fixtures;  and  where  a  contract  to  covenant  for  quiet  enjoyment  of  the 
furnish  accommodations  for  a  theater,  demised  premises,  but  no  covenant  on 
on  a  five  years'  lease,  in  a  building  the  part  of  the  grantor  of  the  under 
about  to  be  erected,  refers  for  the  linigh  lease  to  observe  or  perform  the  cove- 
of  the  btilldlng  to  the  specifications  in  a  nants  of  the  original  lease.  Afterwards 
building  contract,  in  which  no  provision  the  lessee  of  the  theater  agreed  to  let 
U  made  for  painting  the  theater  walle.  It  for  a  term  of  three  months,  for  the 
such  painting  cannot  tie  claimed  to  be  purpose  of  holding  religious  meetings. 
within  the  first  contract,  although  the  In  order  that  the  theater  might  be  con- 
same  provides  for  the  furnishing  "of  verted  into  a  convenient  place  for  hold- 
scenery  and  fixtures  for  the  theater;"  ing  such  meetings,  the  divisions  be- 
the  painting  of  the  walls  of  the  theater  tween  the  boxes  were  removed  and  the 
not  falling  within  the  denomination  pit  (including  the  site  of  the  plaintiff's 
either  of  "  scenery  "  or  "fixtures."  stalls)  was  boarded  over;  buttheseal- 

Olialn  8oi«w«d  to  noor — Itvoliaiilo'a  terationa  were  not  permanent,  and  the 

Llan. — Where  chairs  were  furnished  for  parties    disclaimed    any   intention     of 

a  theater,  of  a  pattern  that  had  to  be  using  the  theater  for  religious  services 

made  with  special  reference  to  the  elze,  beyond  the  three  months.     It  was  held 

shape,  and   plan  of  the  auditorium  In  that,  without  the  ptalntifTs  consent,  the 

which  they  were  to  be  placed,  and  were  theater  could  not  be  converted  to  other 

secured  to  the  floor,  as  thev  could  not  than  theatrical  purposes,  nor  could  the 

stand  alone,  they  were  held  to  form  a  original  lessee,  or  any  person  claiming 

Krt  of  the  building,  and  a  mechanic's  under  him,  enter  on  the  plalntifTs  boxes 
n  was  allowed  to  be  Hied  and  en-  or  stalls ;  but  that,  under  the  circum- 
forced  against  the  building,  by  the  one  stances,  the  proper  remedy  was  in  dam- 
furnish  Ing  them.  Grosz  u.  Jackson,  6  ages,  and  not  by  way  of  injunction. 
Daly  (N.  Y.)  463.  And  see  Dauney  v.  Chatterton,  45  L. 
STldaiiM — Sxparta.— Theopinionsofa  J.,  C.  P.  Div.  293;  Crofl  f .  Lumley,  5 
.who,  after  consultation  with  E.&B.648;Sq  E.  C.  L.  647. 
carpenters  and  artists,  have  fitted  Cuilmn  andUaase. — Any  usage,  with 
[heater  In  one  place,  are  loadmis-  reference  to  the  leasing  of  a  theater, 
at  proof  of  the  cost  of  fitting  up  a  may  be  binding,  where  Uic  contract  of 
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Either  party  will  be  liable  to  the  other  in  damages  for  a  breach  of 
the  covenants  of  the  lease.*    The  lessor  may  obtain  an  injunction 

leaBlng  was  entered  Into  with  reference  land,  and  that  a  plea,  that  the  purpoae 

to  auch  uGHge.     American  Academy  of  for  which  a  ball   wm  Intended  to  be 

Music  t'.  Bin,  j6  W.  N.  C,  (Pa.)  351.  u«ed  was  for  the  deliveri-  ot  lecture* 

Prodnetloti  of  Booka — Aoeaiuiti. — An  attacking  the  fundamentaJ  doctrine*  of 
aKreement  bj  the  lesKe  of  a  theater,  to  Christianity,  nas  a  good  defenae  to  an 
afford  the  lessor  every  facilitj  for  as-  action  for  a  breach  of  contract  to  let  * 
certainlng  the  correctness  of  accounts  public  hatL  And  in  Cowan  v.  Mil- 
rendered  by  the  lessee,  does  not  im-  bourn,  L.  R.  1  Ex.  130,  it  was  held  that 
port  that  the  lessor  ia  to  exercise  the  a  breach  of  contract  to  lease,  might  be 
check  in  person.  He  may  do  it  by  any  justified  on  such  ground,  notwithttand- 
person,  as  to  whom  the  lessee  can  have  ing  that  the  lessor  had  previoiuly  at- 
no  reasonable  ground  of  complaint,  signed  a  different  reason. 
And,  under  a  covenant  to  produce  Breach  by  Owner. — Haaaiira  of  !>«■' 
books  as  evidences  of  his  accounts,  he  axai. — Where  the  owner  of  a  hall  let* 
Is  impliedly  bound  to  keep  books  giving  it  for  an  entertainment,  and  refuses  to 
reasonable  information.  A  court  will  permit  it  to  be  held,  Ijecauae  be  bat 
not  interfere  by  interlocutory  injunc-  failed  to  procure  a  renewal  of  his  li- 
tlon,  where  the  question  between  the  cense  to  let  the  hall  for  theatrical  pur~ 
parties  is  one  of  account,  and  there  Is  poses,  the  measure  of  damages  is  the 
no  allegation  of  the  defendant's  Insol-  difFerencebetween  theprobableproGts, 
vency.  A  mere  irregularity  in  accounts  to  be  proved  with  reasonable  certainty, 
rendered  under  B  covenant  to  account,  and  the  expenses  proved.  Bchrciis  r. 
unless  It  leads  to  an  inference  of  fraud  Miller,  1  City  Ct.  (N.  Y.)  417. 
or  dishonesty,  ts  not  a  ground  for  the  Where  the  contract  is  broken  tij  no- 
appolnlment  of  a  receiver.  Aarons  i'.  tice  of  renunciation  prior  to  the  time 
Lewis,  3  Vict.  79.  And  see  Peodl'c-  of  performance,  it  seems  that  thedam- 
TioN  OF  Documents,  vol.  19,  p.  337.  agesaresuchaswould  havearisenfrom 
1.  A  notice  byoneparty  of  an  intention  the  n  on -performance  of  the  contract  at 
not  to  comply  with  an  executory  con-  the  time  appointed,  subject  to  abaie- 
tract  of  a  lease,  may  (reconsidered  an  im-  ment  in  respect  to  any  circumstances 
mediate  breach.  Thus  A  agreed  to  rent  that  may  afford  the  means  of  mitigat- 
B's  theater  for  two  weeks,  from  Feb-  Ing  the  loss.  Grau  v.  McVlcker,  S 
ruary  9th.     On  the  9th  of  January,  he  Bias.  (U.  S.)  13. 

informed    B   of    his    Intention  not    to  Laaia  of  UUflnlstiad  Tbeatar. — Where 

take   or  occupy  the   theater  according  an  unfinished  theater  is  leased,  wllh  an 

to  agreement,  and  it  was  held  that  B  agreement  to  complete  the  same  with 

might  treat  this  notice  as  a  breach  of  ail   due  diligence,  the  lessee  may  re- 

the   contract,  and   that  the  amount  of  cover  damages    from  the  lessor  lor  a 

the  rental  under  the  contract  would  he  breach  ol  such  agreement,  but  the  dam- 

a  valid  set-off  In  an  action   commenced  ages   cannot   include   the   prospective 

by  A' against  Bon  the  I31h  of  January,  profits   of   performances   which    bare 

Grau  V.   McVlcker,  8  Biss.  (U.   S.)  13.  been  announced,   but  have   not  taken 

Where     the    contract    between    the  place.     New  York  Academy  of  Music 

lessor  and  lessee  of  the  theater,  makes  r.  Hackett,  2  Hilt.  (N.  Y.)  317. 

them  in  effect  partners,  but  the  theater  BoUdlnKaDaitrored  bjFIre, — InTaj- 

U  to  be  under  the  sole  management  of  lor  v.  Caldwell,  3  B.  &  S.  816;  113  E. 

the  lessee,  the  lessor  to  have  no  con-  C.  L.  8a6.  the  defendants  agreed  to  let 

trol,    authority,    or    voice  therein,  the  to  the  plaintiffs,  the  Surry  Gardens  and 

fact  that  the  lessee  does  not  personally  Music  Hall  for  certain  specified  dajs, 

attend  to  the  management  of  the  build-  for   the  purpose   of  holding   concerts, 

ing,  but   is  looking  after  the   business  with  '  no    express    stipulation  for  the 

elsewhere.  Is  not  a  breach   of  contract  event  of  the  destruction  of  the  Music 

justifying   a    re-entry    by    the    lessor.  Hall    by  fire.      A  few  days  before  the 

Leavill  v.  Windsor  Land,  etc.,  Co.,  54  time  arrived  for  giving  the  iirst  concert 

Fed.  Rep.  439.  the  Gardens  and  Music   Hall  were  so 

Lau«  Of  Hall  to  Attack  Otulatluiltr  far  damaged  by  an  accidental  fire  as  to 
VoU. — In  Pringle  v.  Napanee,  43  U.  C.  prevent  the  entertainments.  The  plain- 
er B.  1S5,  it  was  held  that  Christianity  tiffs  brought  an  action  for  damages  for 
is   part  ot  the  recognized  law  of  the  breach   of  contract,  ailing  a  lots  of 
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restraining  the  production  of  immoral  or  indecent  performances 
likely  to  injure  the  reputation  of  the  house.* 

8.  Bight  of  City  to  Lean  Hnnioipal  Buildingt  tm  Theatrioal  Pnipowi. 
— The  owner  of  a  hall  used  for  theatrical  and  similar  purposes 
cannot  restrain  the  city  within  which  it  is  located  from  letting  the 
city  hall  for  entertainments,  because  his  profits  are  lessened  there- 
by ;  the  city,  by  its  charter,  having  the  right  to  control  and  lease 
its  public  buildings  and  real  estate.*  Nor  can  property  owners 
restrain  the  city  because  the  rate  of  insurance  is  thereby  increased." 

divert  sums  of  money  paid  for  printing,  intenlton  of  those  who  entered  Into  the 
contract.  For,  in  the  course  of  affaln, 
men  in  making  such  contract*  in  gen- 
eral would,  if  It  were  brought  to  Uieir 
minds,  say  that  there  should  be  luch  a 
condition." 

1.  Lewor  BMtTKlnlns  Prodnotion  gC 
Inunoiml  FlAfi. — The  lessor  of  s  theater 
mijr  obtain  an  injunction  restraining 
the  lessee  from  advertising,  or  giving 
a  performance  or  entertainment  »3 
such  an  apparently  immodest  or  in- 
decent nature  as  to  injure  the  reputa- 
tion o[  the  theater.  The  court  has  the 
power  to  prohibit  a  permanent  injuty 
to  the  house  from  such  performances 
or  from  such  advertisements.  Wan- 
dell's  Law  of  the  Theater  67,  cilitte 
Walsh  V.  Wiggins,  19  Chic.  Leg. 
N.169. 

A  provision  in  an  agreement  for  the 
management  of  a  theater,  by  which 
the  lessee  agrees  that  he  will  maintain 
it  as  a  Grst-class  place  of  amusement, 
and  that  no  attraction  of  a  questionable 
character,  or  such  as  would  not  be  re- 
garded as  Urst  class  by  the  managers 
of  certain  theaters  named,  shall  be 
booked,  will  be  construed  according  to 
the  practical  interpretation  put  upon 
it  by  the  parties  before  the  litigation 
begins.  Leavlttrj.  Windsor  Land  etc., 
Co.,  54  Fed.  Rep.  439. 

8.  Stone  v.  Oconomowoc,  71  Wis. 
155;  Bell  v.  PlatteviUe,  71  Wis.  139. 

Under  Vtrmout  Rev.  Laws,  ^  27a, 
authorizing  towns  to  vote  money  for 
necessary  incidental  purposes,  a  town, 
whose  town-house  has  been  damaged 
by  the  elements,  may  elect  to  build  a 


Advertisements, 

faring  for  the  concerts,  and  otherwise 
1  relation  thereto ;  but  It  was  held  that 
both  parties  were  excused  from  per- 
formance of  the  contract.  Blackburn, 
J.,  in  delivering  the  opinion  of  the  court, 
said :  "  There  seems  no  doubt  that 
■where  there  is  a  positive  contract  to  do 
a  thing,  not  in  itself  unlawful,  the  con- 
tractor must  perform  it  or  pay  damages 
for  not  doing  It,  although  in  consequence 
of  unforeseen  accidents  the  perform- 
ance of  his  contract  has  become  un- 
expectedly burthensome  or  even  Im- 
posMble.  The  law  is  so  laid  down  in  i 
Roll,  Abr.  450,  Condirion  (G),  and  in 
the  note  (a)  to  Walton  i>.  Waterhouse,3 
Wms.  Saund.  421,8  (6th  ed.),  and  is 
recognized  as  ttie  general  rule  by  all 
the  judges  in  the  much  discussed  case 
of  HallTi.  Wright,  E.B.&E.  746;  96  E. 
C.  L.  745.  But  this  rule  Is  only  applica- 
ble when  the  contract  is  positive  and 
absolute,  and  not  subject  to  any  condi- 
tion, either  express  or  implied ;  and 
there  are  authorities  which,  as  we  think, 
establish  the  principle  that  where,  from 
the  nature  of  the  contract,  it  appears 
that  the  parties  must  from  the  begin- 
ning have  known  that  It  could  not  be 
fulfilled  unless  when  the  time  for  the 
fulfillment  ofthe  contract  arrived,  some 
particular  specllied  thing  continued  to 
eslst,  so  that,  when  entering  into  the 
contract,  they  must  have  contemplated 
such  continuing  existence  as  the  foun- 
dation of  what  was  to  be  donei  there, 
In  the  absence  of  any  express  or  implied 
warranty  that  the  thing  shall  exist,  the 
contract  is  not  to  be  construed,  as  a 
positive  contract,  but  as  subject  to  an 
implied  condition  that  the  parties  shall 
be  excused  in  case,  before  breach,  per- 
formance becomes  impossible  from  the 
perishing  of  the  thing  without  default 
of  the  contractor.  There  seems  little 
doubt   that  this  Implication   tends 


object  of  the  building  is  for  municipal 
purposes,  though  It  could  not  origi- 
nally have  built  it  for  purposes  of  rental. 
Bates  V.  Bassett,  60  Vt.  530. 
8.  Bell  V.  Platlevillc,  71  Wis.  139, 
PlwuUan, — It  was  likewise  laid  down 
in  the  above  case,  that  an  allegation  in 
a  bill  to  restrain  a  city  from  renting  its 
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IV.  IlCEiraR— (See  also  License,  vol.  13,  p.  514;  Taxatiok— 
Occupation,  Business,  and  Privilege  Taxes,  vol.  25,  p.  479) — 1.  In 
OenenL^ — From  early  times  it  has  been  usual  to  require  licenses 
from  theaters.  The  law  of  the  subject,  and  the  power  and  its 
limitations,  are  treated  largely  in  the  articles  referred  to  above,* 

2.  Bight  of  Legulatnre  to  Exaot.~The  legislature  of  a  state  is 
empowered  to  regulate  places  of  amusement,  and  to  require  the 
licensing  thereof.  Such  legislation  is  sustainable  as  a  legitimate 
exercise  of  the  taxing  power  of  the  state,  and  as  a  part  of  its  police 
regulations.* 

hall  for  entertainments,  "  that  the  city  DlapoiltlDn  of  IJmiM  F«m  to  CSimil- 

proposed  to  use   the  property  ae  if  it  table  Socletj'. — The  fact  that  the  money 

were    a   private  corporation,   and  had  realized  Trom  the  license  fees,  or  fines 

erected  the  same  withprivate  corporate  and   penalties  imposed  for  failure  to 

funds,"  was  a  mere  conclusion  from  the  procure  a  license,  is    paid   over  to  ■ 

other   facts  alleged,  and  not  admitted  society  for  the  reformation  of  juTcnile 

by  a  demurrer  to  the  bill.    See  Pratt  v.  delinquents,  does  not  render  the  ordf- 

Lincoln  Co.,  61  Wis.  66;  Spaulding  v.  nance  levying  the  license  void,  on  the 

Lowell,  13  Pick.  (Mass.)  71 ;  French  »,  ground  that  it  is  a  tax  on  an  ordinaiy 

Quincy,  3  Allen  (Mass.}   9;    Camden  occupation  for  the  benefit  of  a  printe 

V.  Village  Corporation,  77  Me.  530.  society.  Themunicipality  haspowerto 

I.  Ucania. — In  Baker  v.  Cincinnati,  require  the  license  fee,  which  becomes 

11  Ohio  St.  543,  under  an  ordinance  of  its  property,  and   may  dispose  of  it  a* 

Uie  Cincinnati  cDmmoiicouncil,acharge  seems  proper.     Wallack  v.  New  York, 

of  $63.50  was  enacted  from  the  plaintiff  5  Thomp.  &  C,  (N.  Y.)3io. 

for  a  licenee  to  give  theatrical  cxhibl-  S.  Wallack   v.   New   York,  3   Hun 

tiona,  in  addition  to  a  fee  of  $1,00  for  (N.  Y.)  8d.     And  see  Tanner  v.  Al- 

the   officer  issuing  the   license;  and  It  hion,  5    Hill  (N,   Y.)  ui;  People  v. 

was  lield  that  the  amount  In  excess  of  Lawrence,  41  N.  Y.  137  ;  Bush  v.  Sea- 

$1 .00  was  not  illegally  exacted,  and  that  bury,  8  Johna.  (N.  Y.)  418 ;  Buffalo  v. 

the  ezacdon  was  notin  violation  of  any  Welrater,  10  Wend,  (N.V.J  90;  Metio- 

provlsion    in   the   constitution    of  the  polilan  Board  of   Excise   v.  Barrie,  34 

stale,  restricting  the  power  of  taxation  N.  Y.  657;  Fire  Department  v.  Noble, 

vested   In  the  general    assembly.      In  3   E.   D.  Smith   (N.  Y.)  453;    Ingei^ 

delivering  the  opinion  of  the  court  in  soil  v.  Skinner,  t   Den.  (N.  Y.)   540; 

this  case,  Gholson,  J.,  said:     "Thines  Com.  v.  Colton,  8  Gray  (Mkm.)  488; 

licensed  must  be  such  as  should  only  Nightingale's  Case,  11   Pick.   (Mass.) 

be   pernfltted  under   the  regulation  or  168;  Slaughter- House  Cases,  16  WalL 

Bupervision  of  public  functionaries.  The  (U.  S.)  36;  License  Cases,  5  How.(U. 

tax  or  charge  may  have  reference    to  S.)  589;  Cooley  v.  Board  of  Wardens, 

•uch  regulation  or  supervision.    Such  is  13  How.  (U.  S.)  399;  Providence  Bank 

the  case  of  exhibitors  of  shows  and  per-  v.  Billings,  4  Pet.  (U.  S.)  514;  Nathan 

formances.    An  Inquiry  has  to  be  made  v.   Louisiana,    8    How.    (U.    S.)    73; 

as  to  those  who  propose  to  exhibit, and  License-Tax   Cases,  5   Wall.   (U.  S.) 

as  to  the  nature  of  the  thing  to  be  ex-  461 ;  Soclelr  for  Savings  v.  Coite,  6 

hiblted.    Then,  the  exhibition  may  re-  Wall.  ( U.  S.)  61 1 ;  State  v.  Allmond, 

quire  additional   attention    from  those  a  Houst.  {Del.)  611;  People  v.  Cole- 

tntrusted  with    the  care  of  the  public  man,  4   Cal.  46;    60  Am.   Dec   581; 

peace,  to  prevent  disorder  and  disturb-  Raguet  v.  Wade,  4  Ohio  107;  Robett- 

ance.    The  burden  thus  devolved  upon  son  ».  Heneger,  5  Sneed  (Tenn.)  »S7; 

public  officials,  requiring,  perhaps,  an  Mabry  v.TtmeT,  1    Humph.  (TeDn.) 

Increase  in  their  number  or  compenea-  94;  State  v.  Stephens,  4  Tex.   137;  1 

tion,   for  the   benefit  of  exhibitors   of  Dill,  on  Mun.  Corp.,  f^  357-360. 

shows    or    performances,    may  justly  GtradnatUn   of   Ueaue  AeecrOlM  t« 

authorize  a  charge  beyond  (he  mere  ex-  ropnUUim. — An  act  dividing  the  bnaj- 

pense   of  filling  up   a  blank  license."  neseofkeepingcertainplacesofamuse- 

AndseeHodgeBV.Nashville.iHumph.  ment   into  two  clases:  first,   in   cities 

(Tenn.)  61 ;  Boston  v.  SchaSer,  9  Pick,  whose  population  exceeds  35,00a;  and 

(Mass.)  415.  second.  In  cities  or  towns  having  lea^ 
1028 
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S.  Delegatios  of  Power  to  Honioipalitiei. — Municipal  corporations 
are  usually  given  the  power  to  "  license,  regulate  and  tax,"  or  to 
"tax,  restrain  and  prohibit,"  places  of  amusement.* 

4.  Siwretion  u  to  Qranting. — Usually  it  is  discretionary  with  the 
mayor  or  city  officer  in  whom  is  vested  the  power  to  grant  a  the- 
atrical license,  whether  or  not  to  grant  it  in  a  given  instance. 
Unless  the  duty  imposed  on  him  is  mandatory,  the  courts  cannot 
interfere  with  the  exercise  of  his  discretion.* 

and  fixing  the  licenie  in  the  former  case  c*l  performance!  held  tn  an  opera  houw 
at  $i,ooo  and  in  the  latter  at  %yx>,  does  within  Its  limits ;  the  prohibition  of  ^ 
--      n  arliclein  theeonsti-     S193  of  the  Rev.  Sts.  of  iSSgbcing;  valid. 


tution    requiring     the    legislature    to     Negrotto  v.  Monett,  40  Mo.  App.  386. 
"graduate   the  amount"  of   the   tai.         Under  achartcr  giving  thecttvcouni 
State  V.  O'Hara,  36  L.a.  Ann.  94;  State     ell  of  Houston,  power  "  to  prohibit  and 


'I.  Schouhausen,  37  La.  Ann.  41,  punish  keepers  and  InmateB  of  variety 

Tax  by  Ooimtr  in  Addition  to   BUM  shows,  and  to  segregate  and  regulate 

Tax. — The  sum  of  ti;  imposed  on  each  the  same,  and  determine  such  inmates 

daj's  exhibition  of  a  circus,  is   not  a  and  keepers  to   be   vacrants,"  an  ordl- 

tai   on  propertj,  but  a  charge  for  a  nance  ia  not  authorized  which  declares 

llcenK  for  an  exhibition,  and   hence  anj' place  a  variety  show  where  persons 

the  owner  of  a  circus  is  not  liable   to  engage  in  music,  dancing  or  plaj's,  and 

paj.  In  addition  to  the  sum  Imposed  bj  liquor  is  sold,  offered  or  given  to  any 

the    statute,    anr  other    amount    for  person     present,   and     punlriilng     the 

countv   levies.     Orton  v.    Brown,    35  keeping  of  such  show  by  fine.    Ex  p. 

Miss.  416.  Bell   (Tex.  Cr.  App.  1893),  33  S.  W. 

JlTiniiilTax. — InNurdllngerv. Irvine,  Rep.  1040. 
18  W.  N.  C.  (Pa.)  6j,  it  was  held  that  «.  People  v.  Grant,  58  Hun  (N.  Y.) 
a  statute  imposing  a  state  license  tax,  455.  It  was  held  In  this  case,  that  un- 
to be  collected  bj  the  county  treasurer  der  statutes  providing  that  an  exhibl- 
on  every  theater  or  circus  In  the  city  or  tion  shall  not  uke  place  In  the  city  of 
county  of  Philadelphia  in  the  sum  New  York  until  "a  license  tor  the 
of  (300,  provided  that  a  license  granted  place  of  such  exhibition  Tor  such  pur- 
by  the  treasurer  of  any  county  shall  pose,  shall  have  been  first  had  and  ob- 
entltle  the  party  receiving  the  same  to  tained,"  and  that  "  the  mayor  of  the 
make  such  exhibitions  In  any  part  of  city  of  New  York  Is  hereby  authorized 
the  state  for  the  period  of  one  rear;  and  empowered  to  grant  such  license, 
that  the  tax  of  $100  thus  imposed  was  to  continue  In  force  until  the  first  day 
an  annual  tax,  and  that  theatrical  or  of  May  next  ensuing  the  grant  there- 
circus  exhibitions  could  not  be  given  of,  on  receiving  for  each  license  so 
in  the  city  and  county  of  Philadelphia  granted,  and  before  the  Issuing,  the 
for  more  than  one  year  without  pay-  sum  of  $500,"  it  I*  discretionary  with 
lug  the  tax  anew.  And  see  Downing  the  mayor  whether  he  will  grant  a 
«.  Blanchard,  13  Wend.  (N.  Y.)  383.  license  or  not.     See  also  Toole's  Ap- 

I.  Dill.onMun.CorpT 4^35,60;  Baker  peal,  90  Pa.  St.  376. 

V.  Cincinnati,  11  Ohio  St.  534,     Under  An  application  for  a  license  should 

an  act  authortilng  the  mayor  and  al-  satisfy  the  mayor  of  the  morality  of 

dermen  to  license  theatrical  exhibitions  the  entertainment   Upon  appealto  the 

"on  such  terms  and  conditions  as   to  quarter  sessions,  the  case  will  not  be 

them  may  seem  just  and  reasonable,"  heardi/snaT>0,butinquirywIll  bemade 

they  may  exact  money  for  the  license,  merely  as  to  whether  the  mayor  exer- 

Boston  V.  Schaffer,9  Pick.  (Mass.)  415.  cised   a   fair  legal  discretion.     Stead- 

The  corporate  authorities  of  a  town,  man's  Appeal,  14  Fhila.  (Pa.)  376. 

under   a  grant  of  power  to  "  license,  IRmh    Isaoanea   tUmlUkXarj. — Under 

regulate,  and  restrain  theatrical  amuse-  an  act  providing  that  the  mayor  shall, 

ments,"  may  exercise  the  taxing  power  upon  payment  of  the  sum  named,  lisu- 


o  effect  this  object    Hodges     a  license  In  certain  cases,  the  require 

i,  I  Humph.  <Tenn.)  61.  ment  Is  mandatorv  on  him.    It  confer 

In  Missonri,  a  city  of  tbe  fourth  class    upon  him    no  discretion.     Com.    t 


cannot  levy  a  license  tax  upon  theatrl-     Stokely,  I3  PbUa.  (Pa.)  ji& 
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6.  Scope  of  Licenn. — Ordinarily  a  single  license  does  not  apply 
to  more  than  one  place ;  *  but  the  payment  of  a  license  fee  for  the 
privilege  of  keeping  a  theater,  opera  house,  or  concert  hall,  where 
theatrical  entertainments  are  given,  will  cover  any  and  all  enter- 
tainments  given  by  companies  hired  by  the  person  paying  the  fee.* 

6.  Kfloesiity  for  Licenie. — Failure  to  procure  a  license  precludes  a 
right  of  action  against  an  actor  for  breach  of  his  promise  to  appear 
at  the  theater.* 

7.  Liability  for  Failure  to  Procnre  licenn.  —  One  who  conducts 
unlicensed  theatrical  performances,  may  be  liable  to  a  criminal 
prosecution,  where  the  statute  so  provides ;  *  or  he  may  be  sued 

1.  Murdllnger  v.  Irvine,  iS  W.  K.C.  exhibition,   unleu  it  appears  that  he 

<Pa.)  65.  knew   hit    employer    had    no   license. 

9.  Shelbj  Co.  Taxing  DIst.  v.  Emer-  Rove  v.  lohnKon,  7  Gray  (Mau.)  163. 

son,  4  Les  (Tenn.)  311;  Bell  v.  Watson,  But  where  the  plaintiff  is  a  partid- 

3  Lea  (Tenn.)  338;  Rowland  v.Kleber,  pant  In  the  concern,  he  cannot  rccorer 

t  Pittsb.  ( Pa,)  68.  money  paid  at  Ihe  request  of  the  defend- 

AgTeemsiit  not  to  Intccforo  wttb  tFs-  ant  in  the  conduction  of  an  unlkenied 

IlOBiuea  PBTBoni. — An  agreement  not  to  theater.     De  BegniB  v.   Armistead,  10 

Interfere  with  a  person  whose  applica-  Bing.  107 ;  35  E.  C.  L.  47. 

tlon  for  a  license  has  been  refueed,  does  i.  AUeBfttlMi  of  InOletmuit. — An  in- 

not  amount  to  a  license.     Simpson  v.  dictment  against    the    proprietor  at  a 

Wood,  105  Mass.  263.  theater,  who  fails  to  take  out  the  license 

Paymrat  of  Tins   not  £qnlT»lent   to  prescribed  by  law,selsforthenough, if  it 

Lleanie, — The  payment  of  a  fine  by  a  alleges  that  the  exhibition  "  purported  * 

party  for  a  failure  to  take  out  a  license,  to  be  an  exhibition  of  certain  perform- 

U  not  equivalent  to  a  license,  and  does  ances.    An  allegation  that  the  ezbibi- 

not  bar  a  Bull  to  recover  the  amount  of  tion     was    what    It    purported    to  be, 

license  fees  due.     Nurdlinger  t>.  Irvine,  carries  with  it  an  obligation  to  subttan- 

18  W.  N.  C.  (Pa.)  65.  tiate     the   same    by    proof.     Com,    v. 

KMomnsiLdAtion  that   LloBiiia   Sliall  Twltchell,  4  Cush.  (Mass.)   74.     It  i« 

Be  Oranted. — A  recommendation  that  a  not  necessary  to  allege  that  the  eihibi- 

license  shall  be  granted  to  several,  wfU  tlon  was  for  profit.     Nor  is  it  necenary 

not  justify  the  granting  of  the  same  to  that  the  prosecutor  should  prove  that 

one  of  them.     Batchelder  i>.  Erb,  47  N.  fact  on  the   trial.     Pike   v.   Sute,  35 

J.  L.  93.  Ala.  419.     But  an  indictment  under  the 

9.  Galiinl  v.  Laborie,  5   T.   R.   343.  Alabama  Code  1886,  f  639,  making  it  ■ 

But,  in  an  action  gainst  a  performer  misdemeanor  to  give  a  public  exhibi- 

for  not  performing,  at  a  licensed  thea-  tion   without  a  license,    should   allega 

ter,  pursuant  to  his  contract,  evidence  that  charges  are  made  for  admission  o( 

that   the   performances   had   gone    on  for  the  use  of  some  instrument  or  de- 

without  interruption,  is  sufficient  prima  vice,  and  that  Ihe  entertainment  was  not 

facie  evidence  that  the  theater  is  duly  given  for  a  charitable  purpose  or  In  a 

licensed.     Rodwell  v.  Redge,  1  C.  &  P.  theater  whose  owner  or  manager  had 

130 ;  1 1  E.  C.  L.  yi\.  taken  out  a  license,  as  they  are  excepted 

InabUltr  to  FrocuTB  Llama*. — It  has  by  such  section  from  the  provisions  of 

been  held  in  England^  that  no  action  the  acL     Mosby  v.  Sute  (Ala.  1B93),  13 

can  be  maintained   on    an    agreement  So.  Rep.  148. 

to  exhibit  entertainments  of  the  stage,  If  there  are  two  legislative  act*  in  a 

for  gain,  in  a  place  where,  by  the  terms  given  state  requiring  licenses  for  tbea- 

ofastatute,a  license  cannot  be  obtained,  ten,  an  Indictment  should  allege  under 

end   that  a  plea  showing   that  the  in-  which  act  the  charge  was  made.    Com. 

tended  place  of  exhibition  was  so  sit-  ti.  Fox,  10  PhUa.  (Pa.)  304. 

uated  was  an  answer  to  a  declaration  On*  Panalty  Onlr  B«eov«r*]|]a. — One 

on  the  breachof  such  agreement.    Levy  penalty  only,  is  recoverable  for  the  vio- 

*.  Yates,  8A.&E.I39;  35  E.  C.  L.3S3.  latlon  of  a  statute.unlcss  it  is  otherwise 

BMOTMTOfirasei — AtMUieeotLlaanM.  expressly  provided.and  a  second  action 

— An  actor  may  maintain  an  action  for  by  another  gommon  informer,   to  re- 

his  services  In  an  unlicensed  theatrical  cover  a  like  penalty,  U  not  roaintain- 
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for  the  statutory  penalty,  where  the  statute  has  provided  a  penalty 
for  keeping  an  unlicensed  house.* 

B.  Conrtrnotion  of  Statute!  Ae^Tiiring  Lloenaei. — It  has  been  held 
that  the  owner  of  a  room  or  hall,  fitted  up  with  a  stage  and  dress* 
ing-room,  which  might  be  used  for  small  dramatic  performances, 
but  which  has  never  been  so  used,  cannot  be  convicted  of  keeping 
a  theater  *  and  that  a  portable  booth  theater,  which  may  be  taken  . 
to  pieces  and  moved  about,  is  not  a  house  or  place  of  public  re- 
sort for  the  performance  of  stage  plays.'     A  license  to  keep  a 

•ble,     Garrett  v.  MeMenger,   L.  R,  a         The  owner  of  a  building  not  in  Phila- 

C.F.  583.  delphlaor  Alleghanj  Countv,  a  part 

BMtndnlns  mpronptn  OtuwMtwlM-  of  which  Is  fitted  up  with  txv.re.  etc., 

Uou. — An   injunction  lie*  to  restrain  and  occasioaallj  let  out  for  the  holding 

im  pro  mptu  characterizationi  If  per-  of   puhlic    meetings,   local    entertain- 

fonned  on  successive  nights  in  a  public  ments,  snd  to  traveling  theatrical  and 

hall,  for  admission  to  which  a  price  Is  operatic  companies,  at  a  variable  rent 

charged,  a  license  being    required  for  or  price  for  the  use  thereof,  is  not  liable 

dramatic  entertainments.     Socle^'  for  for  the  payment  of  the  $50  licentie  fee 

the    Reformation    of  Juvenile   Delln-  Imposed  bjthe  Act  of  April  i6th.  1845, 

guents  n.  Diers,  10  Abb.  Pr.  N.  S,  (N.  P.  L.  531,  and  its  supplements.    Hajes 

Y.)  ai6.  V.   Coatesville   Opera  House   Co.,  139 

1.  Wallaclt  V.  New  York,  3  Hun  (N.  Pa.  St.  636. 
Y.)  84.  FrlTste  TIiBatar. — A  private  theater 

Proof  that  a  partj  was  the  manager  in    which    theatrical    repreeentationa 

of  a  theater,  and  that  he  paid  salaries  occasionally  take  place  for  the'  bene- 

and  dismissed  performers,  is  sufGcient  fit  of  charitj,   an  entrance  fee   being 

proof  that   he  caused  unlicensed  per-  charged,  is  within  an  act  setting  forth 

formances,  and  if  he  caused  the  per-  that  any  "  house  or  other  place  of  pub- 

formances.  It  Is  not  material  whether  lie  resort  for  the  public  performance  of 

he  did  so  as  the  agent  of  others  or  not.  stage  plars,  shall  be  licensed."    Shellejr 

Parens  11.  Chapman,  5  C.  &  P.  33;  ia,  v.  Bethefl,  ii  Q^  B.  Div.  11. 
E.  C.  L.  aoi.  ?abUeBoom.— By43o{stat.6&7Vict, 

In  an  action  of  debt  to  recover  the  ch.68,It  shall  not  be  lawfulforanjper- 
penaity  of  £100,  given  by  the  Statute  son"to  have  orkeepany  houseorother 
35  Geo.  Il.ch.  36,  i  3,  for  keeping  «n  place  of  public  resort,"  "for the  public 
unlicensed  house  for  public  dancing,  performance  of  stage  piays,"  without 
etc.,  it  appeared  that  music,  dancing,  authority.  By  section  it, every  person 
etc^  bad  occasionally  taken  place  at  who  for  hire,  shall  act  or  present,  or 
the  defendant's  house  (a  public  house) ;  cause,  permit,  or  stifler  to  be  acted  or 
that  no  money  was  taken  by  him  for  presented,  any  part  in  any  stage  play 
admission,  but  the  rooms  were  let  to  in  any  place  not  duly  licensed,  is  sub- 
persons  who  sold  tickets,  and  received  ject  to  a  penalty.  The  defendant  hired 
money  for  admission  at  the  door;  but  a  public  room  for  the  public  perform- 
there  was  no  direct  evidence  that  the  ance  of  stage  plays  for  six  consecu- 
defendant  knew  of  this  practice.  It  was  tive  nights:  the  room  was  not  licensed. 
held  that  upon  these  facts,  there  was  evi-  It  was  held  that  they  did  not "  have  or 
dence  to  go  to  the  jury  of  a  keeping  of  keep"  a  place  for  the  performance  of 
the  house  by  the  defendant  for  the  pur-  stage  plays  within  section  i,  but  might 
poses  mentioned  In  the  statute,  and  t>e  liable  under  section  11.  Reg-  v. 
that  the  judge  was  wrong  in  directing  Strugnell,  7  B.  &  S.  134. 
a  non-suit  Marks  v.  Benjamin,  5  M^  8.  Davy  v.  Douglas,  4  H.  &  N.  180. 
&  W.  565.  A  portable  theater  or   booth,  constst- 

An  action  on  a  promise  to  the  mayor  ing  of  two  caravans  or  wagons  drawn 

and  aldermen  of  a  city   to   pay  for  a  from    place    to  place   by   horses,  and 

license,  should  be  brought  in  the  name  when  joined  together  forming  a  tem- 

of  the  city,  the  mayor  and  aldermen  porary  structure  for   the   performance 

being   merely   ita   agents.      Boston   v.  thereon  of  stage  plays,  k  nota"tene- 

Schaffer,  9  Pick.  (Mass.)  4i«.  ment "  used   as  an  unlicensed  theater, 

a.  Gillman  v.  State,  55  Ala.  34S.  Fredericks  v.  Howk,  1  H,  &  C.  381. 
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theater  will  not  protect  one  who,  by  contract  with  the  lessee, 
exhibits  therein  feats  of  legerdemain  or  sleight  of  hand.*  A 
negro  minstrel  performance  must  be  produced  under  a  license;' 
and  the  performance  of  an  opera  is  a  theatrical  exhibition  within 
the  meaning  of  an  act  providing  that  no  theatrical  exhibition 
shall  be  allowed  without  a  license.*  But  a  skating  rink,  to  which 
•  an  admission  fee  is  charged,  is  not  a  theatrical  performance  or  a 

But  it  ie   s   "place"  within  a  statute  Co.,  loa   N.  Y.  593;   Societj   for   the 

iirohlbltlng  repreientationg   without  a  Reformation   of  Juvenile   Delinquent! 

icense   in   anj-  place,  etc.    Frederick»  v.  DierB,  10  Abb.  Pr.   N.   S.  (N.  Y.) 

■o.  Payne,  i  H.  &  C.  584-  a'6;  State  v.  Boweri,  14  Ind.  195.     See 

80  PcmuDMiit  TIuaMr  In  Bxlatenoe  *X  statutes  of  MastachmeiU,  MiisUsiffi, 

Paaaue   of  Aot.—It   has  been  held   in  Indiana,   and    T*»as,   as   to   licensing 

Texai,  that  an  set  "  to  levj  taxes,"  Im-  concerts. 

posing  a  state  \.BJt  of  (5  upon  each  rep-  DruiuiUeSntartaiiimmtOTBtacenv- 
resentatlon  of  "theaters  or  dramatic  — The  following  was  held  to  be  a 
representations,  for  which  pay  for  ad-  dramatlcentertaininentor"Btageplaj,'' 
mittance  is  demanded  or  received,"  ap-  within  the  prohibition  of  an  act  re- 
plied to  a  theater  named,  although  its  quiring  licenses  for  theatrical  perfomi- 
owners  contended  that  their  theater  ances.  On  the  rising  of  the  curtain, 
was  a  permanent  and  flied  establish-  therewas  ftrepresentatioDofastormat 
ment,  that  there  was  no  permanent  sea,  and  of  a  man  swimming,  not  a  liv- 
theater  in  the  state  when  the  act  was  ine  person,  but  in  theatrical  phrase  a 
passed,  and  that  therefore  the  act  "double."  When  the  storm  subsided, 
applied  only  to  tranaient  or  strolling  a  drop  scene  was  disclosed,  with  a  lake 
performances.  Trapp  v.  White,  35  in  the  background ;  a  character  then 
Tex.  387,  appeared   upon  the  stage,  in   the  cos- 

1.  Jacko    V.   State,  la  Ala.  73.    The  tume  of  a  Greek   prince,  who   spoke 

declarations  of  the  prisoner  during  the  some  lines   relative  to  the  shipwreck 

exhibition,    tending  to   show   that   his  from  which  he  had  just  escaped.     He 

feats    of   legerdemain   were   exhibited  was   then   joined   by   another  person, 

free  of  charge,  while  the  audience  was  dressedasan  attendant, andashortdia- 

assembling  to  hear  a  musical  entertain-  logue  ensued.  These  two  were  the  only 

ment  regularly  licensed,  are  a  part  of  persons  who  appeared   bodily  on  the 

ihc  res  gtsla,  a.aA  proper  for  the  con-  stage,  and  they  were  twice  on  the  stage 

alderatton  of  the  jury  in  assessing  the  together.     There  were  several    other 

amount  of  the  fine.     Pike  v.  State,  35  characters — a  king,  a  princess,  etc,  and 
"   "'""  —    -    '  '*e  dialogue  between 
ied  set  drama,   with 
ove,  courtship,  and 

larp,  13  Barb.  (N.  Y.)  6»7.    But  see  matrimony.    With  the  exception  of  the 

Rowland  v.  Kleber,  i  Pitub.  (Pa.)  68.  two   persons    above    mentioned    [the 

TtunbUni. — An    exhibition    of  turn-  dialogue   between   them    was    wholly 

bllng    need    not    be  licensed.     Rex  v.  suboi^inate  to  the  plot  of  the  piece). 

Handy,  6  T.  R.  386.  none   of   the  characters  were  at  any 

S.  Bell  V.  Mahn,  I3i  Pa.  St.  125;  t  time  bodily  on  the  stage;  they  had 
Am.  St.  Rep.  786.  But  In  Rowland  ir.  their  places  in  a  chamber  below  it, 
Kleber,  6  Pittsb.  (Pa.)  68,  it  was  held  where  they  acted  their  parts,  and  ad- 
that  no  license  could  be  required  of  an  dressed  each  other  in  the  words  alloted 
opera  company  under  an  act  requiring  to  them ;  but  by  a  combination  of 
a  license  for  a ''theater,  circus,  museum  lenses  and  mirrors  their  figures  were 
or  other  place  for  theatrical  representa-  reflected  upon  a  mirror  at  the  back  of 
tions;"  the  act,  being  penal,  was  strictly  the  stage,  so  as  to  present  to  the  spec- 
construed,  tators  the  appearance  of  persons  act- 

OrolMftial  Ooneart. — A  requirement  uallj  upon  the  stage.  Tbere  was  danc- 

that  a  license  must  be  taken  out  for  any  ing,  music,  and  singing,  but  no  change 

''  interlude,    tragedy,    comedy,    opera,  of  scenery  or   dress   during   the  per- 

ballet,  play,  farce,  minstrelsv  or  danc-  formance.     Day  v.  Simpson,   18  C.  B. 

ing."    applies    to   orchestral   concerts.  N.  S.  680;  114  E.  C  L.   680.     And  see 

New  York  v.  Eden  Musee  American  Wigan  v.  Strange,  L.  R.,  1   C.  P.  tyj. 
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performance  similar  thereto.*  An  exhibition  of  marionettes  may 
become  a  stage  play  if  accompanied  by  a  regular  dialogue  carried 
on  by  unseen  living  actors  ; '  but  a  dancing  school,  even  though 
an  admission  fee  is  chat|;ed,  is  not  within  a  statute  prohibiting 
any  public  show  or  exhibition  without  a  license  •*  nor  does  the 
temporary  use  of  a  room  in  a  public  house  for  the  purpose  of 
dancing  on  a  particular  festival  or  occasion,  subject  the  owner  to 
a  penalty  for  keeping  a  place  of  public  dancing  without  a  license.^ 
y.  THEATHiCAl  ASTIBTIsniS ;  LlTHOOEAPHi,  ETC. — A  contract  for 
the  use  of  a  fence,  building,  or  space,  for  the  purpose  of  posting 
theatrical  advertisements,  includes  the  right  of  entry  upon  the 
premises  for  the  purpose.' 

L  Harris  v.  Com.,  8i    Va.   140;   59  To  •ubject  a  psrt^  to  the  penalties  of 

Am.  Rep.  666.   In  this  case  the  accuBCd  the  statute  for  keeping  a  house  of  illegal 

kept  a  skatiDg  rink,  ordinarily  vtaited  dancing  and  music,  it  is  not  nccessarj 

liy  persons  for  the  purpose  of  skating,  tbatthepartjwhokeptthehouseshould 

and  took  out  no  license,  except  when  take  money  for  admission.     Archer  v. 

he  gave  a  performance  bj  professional  Willingrice,  4  Esp.   186.    The   statute 

skaien,   and   ordinarilv    charged    ten  providing  for  apenaltj  of  £100  against 

cents  [or  admission  and  ten  cents  more  any  person   who  ihould  keep  a  house 

for  the  use  of  skates,  and  some  visit-  for  public  dancing,  music,  or  other  pub- 

ors   skated,  whilst  others  did  not;  it  He  entertainment    without    a    license, 

was  held  that  the  case  did  not  come  extends  to  houses  kept  for  the  purpose 

-within  a  statute  setting  forth  that  "no  of  private  dancing,  not  to  public  places 

Krson  shall,  without  a  license  author-  onlj.      Clarke   v.    Searle,   i    Esp.   15; 

■d  bj  law,  eihibit  for  compensation.  Green  v.  Botheroyd,  3  C.  &  F.  471;  14 

anj  theatrical  performance,  or  anj  per-  B.  C.  L.  395. 

formance  similar  thereto,  panorama,  or  The  keeper  of  a  house  with  a  music 

any  public  performance  or  exhibition  license  only,  is  liable  to  the  penalty  for 

of  any  kind,  lectures,  literary  readings  keeping  a  house  without  a  licenie,  if  he 

and  performances,  except  for  benevo-  permits  public  dancing  In   the  house. 

lent  or  charitable  purposes,"  etc.   And  Brown  n.  Nugent,  L.  R.,  6  Q^  B.  693. 

see  Reg.  v.  Tucker,  3  Q^  B,  Div,  417.  Hurdy-Oox^  Baima. —  A  house  kept 

9.  Day  V.  Simpson,  18  C.  B.  N.  S.  for  public   dancing   Is   not   a"hurdy- 

6Soi  1 14  E.  C.  L.  680.  gurdy  "  house  within  an  act  requiring 

9.  Com.  v.  Gee,  6  Cush.  (Mass.)  174;  such  houses  to  be   licensed.     State  v. 

Shutt  V.  Lewis,  j  Esp.   119;  Clarke  v,  Tllley,  9  Oregon  115. 

Searle,  i  Etp.  3j.    Nor  Is  one  kept  for  Ballet  DlTarUaaaHLent.— In  Wigan  v. 

the  master's  scholars  and  subscritwrs,  Strange,  L.  R.,  i  C.  P.   175,  the  court 

and  to  which  persons  are  not  indls-  decld«l  thatit  couldnot  hold,  aaa  mat- 

crlminately  admitted.     Bellis  f.  Bu^-  ter  of  law,  that  a   ballet  performance 

hall,  1  Esp.  iii.  was   an   entertainment    of    the  stage, 

4.  Shutt  !>.  Lewis,  5  Esp.  ij8;  Reg.  within   a   statute    requiring    a   license 

V.  Strugnell,  L.  R„  I'CL  B.  9^.     But  a  therefor,  though    the   majority  of  the 

room  In  a  public  house  in  which  musl-  court  thought  that,  had  they  been  deal- 

cal  performances  a  re  regularly  exhibited,  ing   with   it   as   a    matter    of   fact,   it 

thotuh  not  used  solely  for  that  purpose,  would  be. 

is  within  the  meaning  of  a  statute  re-  0.  Willoughby  v.  Lawrence,  18  Chic, 

quiring  a  license  In  Glmiiar  cases ;  and  Leg.  News  180. 

this,  tnough  no  admission  fee  be  taken.  Injiirr  Item  milns  BUI  Boarda. — If  a 

Bellia  v.  Beall,  a  Esp,  593,  bill  board  situated  near  a  public  way  or 

Proof  that  there  Is  nothing  painted  place  be  so  negligently  constructed 
on  the  house,  denoting  that  It  is  licensed  that  a  person  passing  alone  the  side- 
under  Statute  35  Geo.  II.,  ch.  36,  was  walk  Is  injured  by  the  falling  of  the 
held  BufEcIent  trima  facU  evidence  same,  he  may  recover  damages.  And 
that  It  was  unllcensccf.  Gregory  v.  where  a  person  passing  along  the  side- 
"■"■  ''■•-"-  T,^.  .  ^a[]j  ijj  ,  niuch  traveled  street  is  in- 
i.  jured  by  the  falling  of  abill  board,  blown 
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It  has  been  held  that  a  contract  for  advertising  in  the  pro- 
grams of  several  theaters  is  an  entire  contract,  terminated  by 
impossibility  of  perfoimance  because  of  the  closing  of  one  of  the 
theaters.* 

A  contract  for  the  manufacture  of  theatrical  advertising  matter 
is  a  contract  for  work  and  labor,  and  not  a  sale,  and  the  manufac- 
turer may  recover  his  compensation  for  such  goods,  although  the 
same  are  destroyed  by  fire.  Where,  in  such  case,  the  manufac- 
turer has  insured  the  goods,  he  can  recover  the  difference  between 
the  amount  of  the  bill,  and  the  amount  received  from  the  insur- 
ance company.* 

It  has  been  held  in  regard  to  the  circulation  of  lithographs,  that 
an  actress  cannot  prevent  her  manager  from  circulating  her  litho- 
graphs  in  character  costume ; '  and  that  one  who  photographs  an 

down  bj  a  itrong  wind,  the  bill  board  "The  learned  countel  on  both   sidet, 

being  negligently  or  Imperfectly  con-  and  the  court  t>eIow,treated  this  traas- 

ttructed  on   private  property,  and  the  action  as  a  sale  of  penonal  property, 

officers  of  the  city  being  anare  that  It  It  was  not  a  sale.    When  the  contract) 

WBt   put  up  in  an  unsuitable  and  im-  were  entered  Into,  there  wbb  nothing 

proper  manner,  and  that  it  was  so  in-  in  aolido  to  be  the  subject  of  a  sale. 

secure  as  to  endanger   persons  passing  The  tnerepaper,  as  thebasisof  thiaval- 

along  the  street,  the  citj-  will  be  liable  uable  work  of  mechanical  art,  was  not 

In  damages,  if  the  person  injured  used  only  of  insignliicant  value,  but  was  not 

ordinary  care  and  prudence  to  avoid  the    subject   of   sale.    The   defendant 

the   danger.   Langan    v.  Atchison,   35  did  not  wish  to  buy  blank  paper,  and 

Kan.  318;  57  Am.  Rep.  165.  the  plaintiff   had   none   to   sell.     Tlie 

Dertmotlan  of  Indacent  Poften. — It  plaintiff  was  to  manufacture  these  eo- 

•eems  that  any  person  has  the  right  to  gravlogs  and  lithographs  for  the  es- 

tear  down  an   indecent  theatrical   ad-  peclal,  peculiar,  and  exclusive  use  of 

Tertitement.       The   English   court   of  the  defendant  in  his  business  ■ 


1  bench  has  practically  decided     etrlcal  manager.     They   were   adver- 
ts legal  if  the  party  is  willing  to     tisements  adapted  to  the  name*   and 
pay  aomlnai  damages.  Wandell's  Law     characters  of  his   theatrical   perform- 


of  the  Theater  76,  citing  7  Gibson's  ances.  It  was  the  plaintiff's  work  of 
Lavr  Notes  35.  skill  that  gave  the  property  produced 
1.  Hazzards  V.  HoxBie,  53  Hun  (N.  by  it  any  value.  It  was  work  and  labor 
Y.)  417.  This  was  an  action  brought  performed  according  to  the  order  and 
upon  a  contract  by  which  the  defendant  direction  of  the  defendant,  and  accord- 
agreed  to  pay  the  plaintiffs  testator  Ing  to  the  terms  of  the  contracts. 
the  sum  of  18.50  a  week  for  publishing  When  the  required  works  were  pro- 
his  advertisement  In  the  Fif\h  Avenue,  duced  and  ready  to  be  taken  away  bj 
Union  Square,  and  Lyceum  Theater  the  defendant  and  paid  for,  it  was  then 
programs,  to  occupy  one  inch  on  the  not  a  sale.  The  plalntilT  did  not  own 
program  page,  for  the  entire  season,  them,  and  did  not  wish  to  own  them. 
The  season  of  the  Fifth  Avenue  The-  for  they  were  of  no  use  or  value  what- 
«ler  closed  the  26th  day  of  May;  the  ever  to  him,  and  were  only  of  use  and 
season  of  the  Union  Square  Theater  value  to  the  defendant." 
on  the  9th  day  of  lutv,  and  the  season  When  the  order  is  for  a  certain  nuro- 
'  ■'  '  -  urn  Theater  on  the  16th  ber  of  lithographs "  as  per  sketches," 
'  "  the  work  must  be  performed  in  ac- 
cordance with  the  sketches,  before  i«- 
ceptlble  of  apportionment,  and  ter-  covery  can  be  had  for  the  printing, 
mlnated  on  the  18th  day  of  May,  when  Blen  v.  Abbey,  13  N.  Y.  Supp.  186. 
theFlflh  Avenue  Theater  closed.  1.  Dts  Debar  v.  Hoefle,4  N.  Y.Law 
t.  Central  Lithographing,  etc.,  Co.  J.  1475,  March  13th,  1891.  In  this 
If.  Moore,  75  Wis.  170;  17  Am.  St.  Rep.  caae  Madame  Dis  Debar  sought  to  eu- 
186.  Orton,  J.,  In  delivering  the  opin-  join  her  manager  from  printing  and 
ton  ol  the  court  in  this  case,  said  ;  circulating  lithographs,  photograpbl, 
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actress  free  of  chaise,  agreeing  to  fumish  her  with  as  many  cop- 
ies as  she  may  desire,  is  the  owner  of  the  negative,  for  which  he 
may  secure  a  copyright.* 

VI.  Ticuti  of  AmoBSKni — 1.  In  Oeneral.— A  theater  ticket  is  a 
mere  license  to  the  purchaser  to  enter  the  house  and  witness  the 
performance,  and  may  be  revoked  at  the  pleasure  of  the  mana- 
ger. If,  after  such  revocation,  the  purchaser  insists  upon  enter- 
ing, or,  having  entered,  refuses  to  leave,  he  becomes  a  trespasser, 
and  force  may  be  used  to  exclude  him  ;  he  can  maintain  no 
action  of  tort  for  the  force  used,  his  only  remedy  being  an  action 
for  the  price  paid  for  the  ticket,  and  the  actual  legal  damages 
sustained.* 

Eictnrea,   or  other   repreientsdona  of  (Mass.)  lii ;  71  Am.  Dec.  74;,  the  pur- 

ersell  attired  in  the  g&rb  of  Cupid,  chaser  of  a  ticket,  a  negro,  was  refuted 

but  the  injunction  wae  denied.  Hdmlsaion  to  the  theater,  and  force  was 

1.  The  right  of  the  actresB  does  not  used  to  prevent  his  entering.     It  wa* 

extend  to  making  copies  of  the  photo-  held  that  his  only  remedy  was  an  action 

ETHph  or  allowing  others   to  do  so  for  of  contract  to  recover  the  motiej  p^d 

their  own  benefit,  and  even  though  it  for  the  ticket,  and  damages  sustained 

were  taken  under  luch  circumstances  by  the  breach  of  the  contract  Implied 

«a  to  give  ber  an  equitable  Interest  in  by  the  sale  and  delivery  of  the  ticket, 
the    copyright,   she    could    not    allow         In  Purcell  ii,  Daly,   19  Abb.  N.  Cas. 

Others  to   make  copies   for  their  own  (N.  Y.)  301,  Monell,  J.,  in  delivering 

benelit,  wlthouttheconsent  in  writlngof  the  opinion  of  the  court,  said:     "The 

the  photographer.     Press  Pub.  Co.   v.  proprietor  of  a  theater  is  under  no  ob- 

F«lk  (U.  S.  Clr.  Ct.   So.   Dtet.  N.  Y.),  ligation  to  the  public  to  give  any  per- 

49  Alb,  L.  J.  317.  formance  therein.     He  has  no  duties  to 

t.  Wood  V.  Ledbitter,  13  M.  &  W.  perform  with  which  the  public  are  in 
'838,  overruling  Tayler  ti.  Water*,  7  any  legal  sense  concerned,  or  with 
Taunt.  373,  In  this  case  a  ticket  of  ad-  which  Che  public  have  any  right  to  in- 
mission  to  the  grand  stand,  within  the  terfere.  It  is  true  that  he  pays  a 
Inclosure  of  the  Done  aster  races,  was  licensefor  theprivilegeof  giving  Ihcat- 
■old  to  the  plaintiff,  and  he  aflerwardi,  lical  exhibitlonE,  but  this  in  no  way 
upon  surrendering  his  ticket,  was  per-  changes  the  character  of  the  institution 
nutted  to  enter  the  grounds  within  Che  from  a  private  to  a  public  one.  He  may 
inclosure.  The  license  to  him  was  then  shut  up  his  theater,  or  he  may  use  the 
revoked,  and  upon  his  refusal  to  depart  theater  property  for  other  purposes 
upon  request,  he  was  forcibly  removed  than  theatrical  entertainments,  in  which 
from  the  premises,  and  It  was  held  that  case  he  is  under  no  obligation  to  pay  a 
bis  removal  was  justifiable,  because  the  iicense.  It  is  only  when  he  uses  his 
defendant  had  a  right  to  countermand  property  for  Chat  purpose  that  a  license 
the  license,  and  the  plaintiff,  by  remain-  fee  is  exacted.  If  the  proprietor  of  s 
ine  afterwards,  was  acting  In  an  unlaw-  theater  sees  fit  to  discontinue  perform- 
ful  manner  and  could  therefore  main-  ances,  the  public  cannot  complain, 
tain  no  action  for  an  alleged  assault  and  This  being  so,  the  proprietor  of  a 
battery  committed  upon  his  person  In  theater  has  a  perfect  right  to  say  who 
forcibly  ejecting  him.  he  will  or  will  not  admit  to  his  tFieater, 

Burton  V.  Scnerpf,  1  Allen  (Mass.)  and  should  anyone  apply  at  the  boi- 
133;  79  Am.  Dec.  717,  was  the  case  of  a  office  of  a  theater  and  desire  to  pur- 
negro  who  had  purchased  a  ticket  to  a  chase  tickets  of  admission,  and  be  re- 
concert,  and,  after  giving  up  his  ticket  fused,  there  can  be  no  question  that  he 
and  entering  the  hall,  was  requested  to  would  have  no  cause  of  action  against 
leave.  Upon  his  refusal  to  do  so,  he  the  proprietor  of  the  theater  for  such 
was  forcibly  put  out,  and  the  money  refusal.  And  in  the  same  way,  if  tickets 
paid  for  the  ticket  tendered  him  at  the  are  sold  to  a  person,  the  proprietor  may 
box  office.  It  was  held  that  he  could  still  refuse  admission,  in  which  case  the 
maintain  no  action  for  the  assault,  but  proprietor  would  be  compelled  to  re- 
could  only  sue  for  breach  of  contract  fund  only  the  price  paid  for  the  tickets 
"III  HcCrea  v.  Marsh,  la  Gray  of  admission,  together  with  such  other 
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«icpen>e  m  the  party  might  have  been  for  the  time  being,  his  property ;  he 
put  to,  but  which  ezpeiiK  muBt  be  hasboughtit.BndhemaT'eithemercite 
dlrectlj  connected  with  the  itsulng  of  that  right  himself,  or  he  m«j  sell  or 
the  ticket  of  admltiion.  For  he  could  aisign  it  to  another,  provided  there  are 
not  accept  monej'  for  the  right  of  ad-  no  personal  objections  to  that  other, 
mission  to  hU  theater,  and  then,  upon  If  B  is  a  person  to  whom  there  vould 
refusine  that  admisEion,  seek  to  retain  have  been  no  objections  had  he  been 
possesETon  of  the  price  paid  for  the  the  orixinal  holder  of  the  ticket,  he  U 
srirllege.  A  theater  ticket  is  sitnplj  a  entitled  to  admission  upon  the  pass." 
license  to  the  party  presenting  the  same,  In  Wandall's  Law  of  the  Theater, 
to  witness  a  performance  to  be  given  p.  146,  II  Is  said  :  "This  doctrine  la 
at  a  certain  time,  and  being  a  license  founded  on  the  assumption  that  a  con- 
personal  In  its  character,  can  be  re-  tract  for  a  theater  ticket  ts  a  lease,  and 
voked.  Mendenhall  r.  KUncIt,  ji  N.  the  same  reasoning  would  probably  not 
Y.346;  Wood  !■.  Ledbltter,  13  M.  &  apply  if  it  were  considered  as  a  mere  11- 
W.  838."  And  see  Rex  v.  Jones,  ■  cense.  There  Is  some  conflict  of  judi- 
Leach  C.  C.  304.  But  see  Drew  d.  cialdecislonsonthissubject, theweight 
Peer,  93  Pa.  St.  J34,  where  the  court,  ol  authority,  perhaps,  being  in  favor  of 
by  Sterrett,  J.,  said:  "Whether  the  regarding  a  theater  ticket  as  a  revoca- 
tickets  conferred  merely  a  license  or  hie  license.  The  holder  of  the  return 
•omething  more,  is  immaterial.  If  they  check  could  not  transfer  the  ssLmeif  the 
gave  only  a  license  to  enter  the  the-  original  ticket  of  admission  was  non- 
Ater  and  remain  there  during  the  per-  transferable."  And  see  an  article  on 
formance.  It  Is  very  clear  that  the  "The  Law  of  the  Theater;"  iz  Cent 
agents  of  the  defendant  had  no  right  Law  T.  393,  where  it  is  said  that,  "  We 
to  revoke  It  as  they  did,  and  summarily  should  Uilnk  that  the  purchaser  of  a 
eject  Peer  and  his  wife  from  the  build-  reserved  seat  at  a  theater,  who  sells  his 
Ing  In  such  manner  as  to  Injure  her.  pass  on  leaving  tbe  bouse,  together 
We  Incline  to  the  opinion,  however,  with  the  ticket  for  his  seat,  could  con- 
tbataspurchaseraand  holdenof  tickets  fer  no  right  on  the  second  purchaser, 
for  particular  seats,  they  had  more  than  which  would  entitle  him  to  admissloaj 
a  mere  license.  Their  right  was  more  tt  being  one  of  the  characteristics  of  a 
in  the  nature  of  a  lease,  entitling  them  license,  that  it  Is  limited  to  the  person 
to  peaceable  Ingress  and  egress,  and  ex-  to  whom  it  was  originally  given,  and 
elusive  possession  ol^  the  designated  cannot  be  susceptible  of  transfer  or 
■eats  during  the  performance  on  that  alienation.  Licenses  are  confined  to 
particular  evening,"  Here,  it  will  be  the  original  parties,  and  can  neither 
observed,  the  judge  lays  some  stress  operate  for  nor  against  third  persons." 
upon  the  fact  that  the  parlies  had  pur-  Sale  of  Tleketa  Altar  Hoiua  U  FbIL— 
chased  reserved  seats.  Continuing  the  sale  of  tickets  after 
KanumOhMki. — The  following  query  the  house  Is  full,  in  the  absence  of  evi- 
4ind  answer  appear  in   13  Cent.L..  J.  deocethat  suchsales  were  inopposition 

Sg:   "A  purchases   a   ticket  entitling  to  the  wishes  of  the  proprietor,  will 

m  to  a   reserved  seat  at  a  theatrical  sustain  a  judgment  in  an  actionforthe 

performance.     He    enters    a    theater,  penalty  provided  for  In  an  act  prohib- 

and,  at  the  conclusion  of  the  first  act,  tting  such  sale.     Fire  Department  d, 

leaves  the  house,  and  not  being  dis-  Stetson.  14  Daly  (N.  Y.)  i3j. 

posed  to  return,  sells  the  check  or  pass  Daty  Ot  Ticket  Holdei  WImt*  all  Saata 

received  from  the  doorlteeper  on  leav-  Ira  Bold. — If  a  person  upon  entering  a 

ing,  together  with  the  ticket  for  his  theater,  Is  told  that  there  is  room,  when 

seat,  to  B — is  B  entitled  to  admission  in  fact  there  is  not,  hU  proper  course 

upon  the  pass?     Answer:    The  con-  is  to  leave  the  theater,  and  demand  the 

tract  between  the  manager  at  the  thea-  return  of  his  money,  and  such  person 

ter  and  the  ticket  holder  Is  a  contract  Is  not   justified   in   taking    a    higher 

fortheuseof  a  certain  seat  by  some  per-  priced  seat  than  he  is  entitled  to  under 

son,  (.  e.,  the  holder  of  the  ticket.     It  is  his  ticket,  and  If  he   does,  he  may  be 

not  a  contract  that  a  certain  seat  shall  removed,  by  the  exercise  of  no  more 

be  occupied  by  a  certain  person.     It  Is  force  than  Is  necessary  under  the  cir- 

a  contract   for  so  much  space,  which  cumstances.     Lewis  v.  Arnold,  4  C.  & 

the  ticket  holder  may  occupy  by  him-  P.  354;  19  E.  C.  L.  4(7, 

aelf  or  by  his  friend,  or  whicn  he  may  Asauilt  by  Party  Babig  Bamortd. — If 

leave  unoccupied.    The  right  to  use  one  of  a  party,  all  being  rightfully  re- 

or  occupy  that  seat  or  that   space  Is,  moved  from  a  theater,  strikes  the  pro- 
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%.  Traiufermbility, — The  proprietor  of  a  theater  has  a  right  to 
annex  to  the  tickets  of  admission  issued,  the  condition  that 
they  shall  not  be  transferable,  and  that,  if  transferred,  they  shall 

be  worthless ; '  for  a  license  is  personal  to  the  licensee,  and  is 
not  salable  or  transferable.* 

3.  Aewrved  Beats. — A  theater  management  may  sell  tickets, 
reserving  to  the  purchaser  particular  seats,*  and  the  holder  of 

prietor  thereof,  or  his  semnt,  all  maj  Iftled  htm,  or  potsfbly  S.,  to  two  admie- 

be  taken  into  custody,  it  tHey  are  act-  Bion«   Co  Che  theater,  and  contained  a 

Ing  with  a  common  purpose.   Lewis  v.  statement  that  It  was  a  penonal  license, 

Arnold,  4  C.  &  P.  354 ;  ig  E.  C.  L.  417.  and  was  not  transferable.     The  ticket 

1.  Purcell  f.  Daljr,  19  Abb.  N.  Cas.  itself  does  not  form  a  contract,  as  it  is 

(N,  Y.)  301.    This  action  arose  out  of  not  signed  by  either  party,  and  conae- 

the  efforts  of  Augustin  Daly,  the  pro-  quentfy,  can  only  be  received  as  evl- 

prielor  of  Daly's  Theater  in  New  York  dence   of  the   oral  contract  made  be- 

Clty,  to  stop  speculation   in  tickets  of  tween  the  defendant  and  A.  or  S.   The 

admission  to  his  theater.     To  that  end  contract  Is  In  effect  as  though  A.  or  S. 

he  issued  a  peculiar  form  of  ticket  to  had   applied    for   admission  to   Daly's 

persons   applying  for    admission,  and  theater,  and  Daly   had  said,  '  I  will  sell 

caused   a   notice   to   be   conspicuously  you  the  right  of  admission  for  two  pcr- 

displayed  in  the  vestibule  of  histheater  sons  (for  yourself  and  another)  to  my 

Informing  all  persons,  that  tickets  pur-  theater,  but  you  must  not  transfer  the 

chased  or  sold  on  the  sidewalk  were  ticket   to  anybody  else,  for  I  will   not 

worthless,  and  would   not  be  received  receive  the  same  if  It  Is  so  transferred.' 

at  the  door  ofthe  theater,  and  request-  That  is  the  gist  of  the  contract  made 

Ing  all  parties  to  read  the  notification  between   the  parties,  and  as  admission 

on  each  slip.     This  notification,  which  was  not  refused  either  to   A.  or  S.  to 

was  printed  on  each  slip  or  ticket  was  witness  the  performance  on  the  night 

to  the  effect  that  a  ticket  so  issued  was  for   which  the   ticket  was   Issued,   no 

a  simple  license  and  Issued  to  the  party  breach   of  contract  on  the  part  of  the 

applying   for   the   same  by  name,  and  defendant  occurred.       There   was    no 

was  not  transferable,  and  would  be  re-  agreement  on  the  part  of  the  defendant 

fused  at  the  door  If  sold  or  purchased  to  refund  the  money  in  case  the  ticket 

on  the  sidewalk.     The  tickets  in  ques-  so  issued  was  not  used,  and  hence,  un- 

tion  were  purchased  by  one  A.  at  the  der  any   aspect  of  the  case,  the  only 

request  andforthebenefitorS.,atlcket  liability  on  the  part  ofthe  defendant 

speculator.     S.  subsequently  sold  them  would  have  resulted  from  his  refusing 

to  M.  at  an  advanced  price,  but  when  admission  to  the  theater,  Co  the  person 

presented  by  M.  at  the  gate  or  entrance  to  whom  the  ticket  was  issued,   and  as 

to  the  auditorium,  they  were  not  hon-  this   was    not   done,   there   should   be 

ored,  and   admission  was  refused.     M.  judgment  for  the  defendanC  dismissing 

then   presented  the  tickets   at  the  box  the  complaint." 

office  and  demanded  the  return  ofthe  3.  Mendenhall  c.  Kllnck,;!  N.  Y.3C0. 
price,  which  was  refused.  S.  then  re-  S.  It  has  been  held,  that  a  legislative 
paid  M.  the  money  paid  by  him  for  the  act  setting  forth  Chat,  "  No  proprietor 
tickets,  and  in  person  presented  them  at  of  a  theater  shall,  after  the  door  of 
the  boi  office  and  demanded  the  return  such  theater  is  open  for  the  reception 
of  the  price,  which  was  again  refused,  of  spectators,  sell  tickets  so  as  to  re- 
whereupon  S.  assigned  his  claim  to  the  serve  particular  seats,  or  to  mark  or 
plaintifl.  Monell,  J.,  delivering  the  descrllte  as  reserved  ortaken, any  seata 
opinion  of  the  court,  said :  "  It  is  un-  which  have  noC  been  reserved  by  the 
'-    discuss    the    question  sale  of  tickets  therefor,  previous  to  the 


partv,   as   under   the   peculiar  form  of  such,  the   legislatlvt 

ticket  in  the  present  case,  this  point  Is  competent  to   enact  It.     Dist.   of   Co- 

not  at  issue.    The   ticket   in   question  lumhla  v.  Saviile,  1  McArthur  (D.  C.) 

was  Issued  to  A.  acting  for  S.,  and  en-  581 ;  19  Am.  Rep.  6t6. 


>y  Google 


Ti(k>t>  of  AdalMign.  THEA  TERS.  rra*  AiMMw. 

such  a  ticket  will  be  entitled  to  the  seat  called  for ; "  but  the  pro- 
prietor of  a  theater  is  under  no  obligation  to  sell  a  chosen  seat  to 
a  particular  person.*  The  neglect  of  the  management  to  have  a 
particular  seat  marked  "taken,"  can  give  a  stranger  no  right  to  it, 
if  already  purchased  by  another.' 

4.  Free  Admlauon. — The  management  of  a  theater  may  grant 
tickets  of  free  admission  at  discretion,  but  this  practice,  if  car- 
ried to  such  an  extent  as  to  become  an  injury  to  the  interest  of 
the  stockholders  or  other  interested  parties,  may  be  restrained 
by  injunction.* 

1.  Com.  v.  Powell,  lo  PhtU.  (Pa.)  gratuitoua  useof  two  boxes  at  theVfc- 

i8o ;  3  Leg.  Int.  loo.  torla  Theater ;  but  If  either  of  tbe  lour 

Tlia  Coupoti. — Tbe  coupon  which  Is  persons    should   die,   plaintiff  ahould 

attached    to  a  theater  ticket  and   re-  paj  a  reasonable  sum  for  the  use  of  tbe 

tained  by  the  holder,  is  a  mere  voucher  boxes,  was  held  not  an  agreement  run- 

showing  a  right  that  has  already  ac-  ning  with  the  land,  and,  therefore,  not 

crued  to  the  holder.    At  the   moment  binding  as  to  the  use  of  the  boxes  on 

the    bearer    presents    hii    ticket     for  an  assignee  of  the  theater.    Flight  r. 

admission,  his  right  to  the  seat  desig.  Gtossopp,  i  Scott  3zo;  3  Bing.  N.  Caa. 

nated  by  the  coupon,  accrues;  and  the  135 ;  39  E.  C.  L.  279. 

coupon  IS,  therefore,  a  voucher  to  prove  S.  Obll^tlan  to  ■«!!  a  Ohoaen  Beat.— 

a  present  Hght,  rather  than  a  contract  The   proprietor  of  a  theater  who  ad- 

to  secure  a  future  one.    See  "  Tickets,"  vertises  the  price  of  reserved  seats  dur- 

I  Harvard  L.  Rev.  34.  ing  a  certain  period,  and  that  the  tale 

ZJectloii  from  Raaarved  taat, — A  per-  of  seats  will  begin  at  a  given  hour,  is 

son  paying  for  general  admission  to  a  not  t>ound  to  sell  a  chosen  seat  for  the 

place  of  amusement,  not  knowing  that  entire  period,  to  the  person  who  first 

an  extra  price  is  charged  for  certain  presents  himself,  and  tenders  the  price 

seats,   may  rightfully   occupy  one   of  of  it.    Pearce  v.  Spalding,  13  Mo.  App. 

them  without  pay  until  notified  by  the  i^i.  Bakewcll,  ].,  in  delivering  the  opin- 

managementthat  a  fee  is  charged  there-  ion  of  the  court  In  this  case,  said:"  De- 

for  and  tbe  same  demanded   of  him ;  fendants    advertised   lo    sell   i-eserred 

and  in  the  sl>sence  of  improper  con-  seats;  but  they  did  not  advertise  that 

ductupon thepartof such ticketholder,  the    first    applicant   should    have   his 

he  should  be  allowed  to  remain  within  choice  of  any  seats  in  the  parquet  at 

the  auditorium,  although  it  is  necessary  %\  for  each  entertainment;  nor,  that  he 

to  remove  him  from  the  seat  in  ques-  should  have  numbers  675,  677,  679  and 

tion,  he  declining  to  leave  the  same.  6S1 ;  nor,  that  he  should  have  a  license 

McGoverney  v.    Staples  (New  York  to  use  any  seat  during  the  performance 

Supreme  Court},   cittd  in   7  Alb.    L.  for  seven  consecutive  entertainments. 

J.  319.  By  no  fair  construction,  can  any  such 

Ktstake  of  Ticket  Seller. — The  mis-  meaning  be  got  out  of  tbe  language  pf 

take  of  a  ticket  seller  in  selling  a  ticket  the  advertisements." 

of  admission  with  reserved  seat,  for  a  S.  A  visitor  to  a  place  of  amusement 

day  other  than  the  dayof  performance,  is  entitled  to  a  seat;  but  the  right  to 

■"'  some  extent  depends  upon  the  c  ha  Tee- 
ter of  the  ticket.  If  for  a  reserved 
seat,  he  has  a  right  to  that  particular 

for   exemplary  or   punitive   damages,  seat.     If  not  reserved,  to   any  one   he 

MacGowan    v.    Duff,    13   N.    Y.   St.  may  find  unoccupied,  and  which   has 

Rep.  680.  not     previously    been    sold    anotfaer. 

AcrMmaut  tia  PrlT*t*  Box  Doaa  Hot  Com.  v.  Powell,  10  Phila.  (Pa.)  180. 

BnswlttitbeLaiid.— Anagreementthat  4.  Baker's  Appeal,  108  Pa.   St.  510: 

plBintiHshouldbepaid£36oonthe3i6t  56  Am.  Rep.   231.    The   facta   In   tbU 

of  December,  1S34.  for  £313  loaned  by  case   were  theae:     By  the   charter    of 

him  on  the  16th  of  April,  1S34,  if  four  the  Philadelphia  Academy  of  Music, 

persons  named  should  be  alive  on  the  every  live  share*  of  stock  entitled  the 

31st   of    December,    and    that    plain-  holder  to  a   free   ticket   of  admission, 

tiff  In  the  meantime  should  have  the  Certain     stockholders,    holding    laige 

lose 
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■mounts  of  slock,  from  time  to  time 
made  trlnifen  of  small  lots  thereof  to 
other  persons,  on  the  books  of  the  com- 
pany, at  the  beginning  of  the  dramatic 
season,  with  the  iinderstanding  that  the 
stock  should  be  retransferred  at  the  end 
of  the  seMon,  thli  being  enforced  by  the 
transferrer  retaining  the  new  stock  cer- 
tificate, together  with  an  Irrevocable 
power  of  attorney  from  the  transferee 
to  retransfer  the  same ;  the  transferee 
retaining  only  the  ticket  of  admission. 
A  bill  being  filed  by  certain  stock- 
holders to  restrain  such  transfers  and 
prohibit  the  Issuing  of  free  tickets 
thereon,  it  was  held'lhat  they  were  not 
warr&nted  by  the  charter,  and  should 
be  enjoined ;  that  the  word  "  holder  " 
In  the  provision  of  the  charter  that 
"  every  five  shares  of  stock  shall  entitle 
the  holder  thereof  to  a  free  ticket  of  ad- 
mission," meant  that  the  privilege  of 
free  admission  was  confined  to  an  actual 
true  owner  and  holder,  and  did  not  ex- 
lend  to  a  transferee  to  whom  shares 
were  temporarily  transferred;  and  that 
injury  to  the  interest  of  the  stockhold- 
ers, consisting  In  diminishing  its  rev- 
enues from  the  sale  of  tickets  and 
hindering  the   legl'imate   stockholders 


tuing  free  tickets  to  unauthorized  per- 
sons, being  irremediable  In  damages, 
was  of  equitable  cognizance,  and  might 
be  restrained  by  injunction. 

Aeeonst  of  Cominiinsntarr  Tickets. — 
Upon  a  motion  for  an  injunction  to 
restrain  the  lessee  of  the  Victoria 
Academy  of  Music  from  Issuing  com- 

Elimentary  tickets  to  any  part  of  the 
ouse  without  the  consent  of  the  plain- 
tiff lessor,  and  for  a  receiver,  where  ft 
Appeared  that  the  lessee  had  leased  the 
theater  at  the  rent  of  13  per  cent,  of  the 
gross  receipts,  and  had  agreed  to  render 
an  account  of  the  dally  gross  receipts, 
and,  when  required,  to  produce  the 
books  and  other  evidences  to  the  lessor 
and  to  afford  him  every  facility  for  as- 
certaining the  correctness  of  such  daily 
returns,  the  court,  without  deciding  the 
power  of  the  lessee  to  Issue  complimen- 
tary tickets,  ordered  that  an  account  of 
those  issued  from  day  to  day  should  be 
kept  and  furnished  dail}'  to  the  plaintiff. 
Aarons  f.  Lewis,  3  Vict,  79. 

SuforOBinatLi  of  Sisht  of  Ttm  Admla- 
■ton— The  owners  of  a  theater,  t^ 
deed  bearing  date  in  1839,  made  for 
valuable  consideration,  covenanted  to 
confirm  to  certain  debenture  holders, 
the    privilege   of    free    admission   to 


the  theater.  The  petitioner  was  en- 
titled, as  one  o(  the  debenture  holders, 
to  the  benefit  of  the  deed  of  1839,  but 
subsequently  lost  his  debenture.  In 
1 85 1,  the  respondent  became  lessee 
of  the  theater,  with  notice  of  the  deed 
of  1839,  and  it  was  held  thai  the  peti- 
tioner was  not  entitled  specifically  to 
enforce  against  the  respondent,  the 
privilege  of  free  admission  created  by 
the  deed  of  1839.  Malone  v.  Harris, 
It  Ir.  Ch.  Rep.  33. 

Tannlnatlon  oruoanse  tiy  Bnb-leaM. 
— By  lease  not  under  seal,  R  and 
C,  trustees,  on  behalf  of  themselves 
and  other  proprietors  of  a  theater,  de- 
mised it  to  S  for  three  years,  reserv- 
ing to  themselves  and  the  other  pro- 
prietors free  liberty  of  admission  to  the 
theater.  S,  by  lease  not  under  seal, 
let  the  theater  to  the  plaintiff  for  two 
nights,  subject  to  the  terms  on  which 
he  held  the  theater,  and  It  was  held 
that  the  license  was  determined,  and 
that  an  action  of  trespass  might  be 
maintained  by  the  plaintiff  against  the 
defendant,  a  proprietor,  who  entered 


L.  &  Eq.489. 

Covenuit  not  to  Orant  FreaAdmiaaioK 
Vltliont  Leisor'a  Conient. — A,  in  1791, 
grants  a  lease  of  a  theater  to  B,  B  cov- 
enanting not  to  grant  rights  of  admis- 
sion, except  to  two  hundred  and  fifty 
free  admissions,  without  the  consent 
of  A,  and  In  case  of  any  of  the  cove- 
nants being  broken,  the  lease  lobe  void. 
B  then  assigns  his  interest  to  trustees, 
to  receive  the  profits  and  pay  the  debts 
etc.,  who  lesve  B  in  the  management 
and  direction  of  the  concern,  in  the 
course  of  which,  in  1799,  B  granted  a 
ticket  of  admission  to  C  for  twenty-one 
years.  In  1800,  the  trustees  take  pos- 
sesEion  of  the  theater,  but  suffer  C  to 
exercise  his  privilege  of  admission  till 
18:4,  when  the  ticket  is  stopped,  on 
the  ground  that  B  had  no  right  to 
make  such  grant.  It  was  held  first,  that 
the  covenant  by  B  with  A  not  to  grant 
right  of  admission,  supposing  it  to 
have  been  broken,  did  not  avoid  the 
grant  to  C;  second,  that  as  the  trus- 
tees had  left  B  in  the  management  of 
the  theater,  they  must  be  taken  to  have 
authorized  the  grant,  and  could  not 
afterwards  dlsavoid  it;  third,  that 
this  was  not  an  Interest  In  land,  but 
a  license  to  C  to  enjoy  the  privilege  of 
admission,  and  therefore  that  it  was 
not  necessary  that  It  should  pass  by 
deed,   or    that    B   should    have   been 
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5.  Foi^ery  of  Theater  Tickets. — Foi^ery  may  be  committed  by 
printing,  as  well  as  writing,  instruments  purporting  to  be  the  act 
of  another,  and  hence,  may  be  committed  by  printing  bogus  theater 
tickets.^  ■ 

TIL  ExoLinioir  07  Colobzd  FEBaon — 1.  Bight  to  Exclude. — The 
business  of  conducting  a  theater  or  place  of  amusement  is  a  pri- 
vate business  enterprise,  in  which,  in  the  absence  of  any  statute 
or  ordinance  prohibiting,  any  one  may  engage,*  But  states,  in 
the  exercise  of  the  police  power  to  license  and  regulate  theaters, 
have  power  also  to  impose  the  condition  that  they  shall  accom- 
modate all  persons  alike,  without  regard  to  race  or  color,  and  such 

authorized  bj  the  trustee*  In  writing  that  thereat  meinlng  of  the  word' for- 

to  make  «uch  grant.  Tavier  ».  Waters,  gery'  in  this  treaty  is  to  be  oscertaiDcd 

3    Marth    551;    a    E.   C.    L.    374;     7  bj  the  definition  of  that  oSenseaccord- 

TbuDI.  374.  ing   to    tlie    coramon  law  of  England. 

1.  Benson  v.  McMahon,  117   U.   S.  .     .     .     But  we  are  not  satisfied  (hat 

4J7. '    This  was  a  habeas  corfua  case  the  crime  of  forgerv,  even  at  common 

brought   by   one  Benson   against   the  law,  Is  limited  to  'the  production,  bj 

United  Stales  marshal  for  the  south-  means  of  a  pen,  of  the  resemblance  of 

em    district   of  JVew   York,  In  whose  some  man's  genuine  signature  which 

custody  he  was,  awaiting  extradition  by  was  produced  with  a  pen.    This  view 

the    government   of    Mexico    on    the  of  the  subject  would  exclude  from  the 

charge  of  forgery.    It  appeared  that  definition   or  this  crime  all   such  in- 

Benson,  iLHOwing  of  the  future  engage-  struments  as  government  bonds,  bank 

ment  of   Mr.  Henry  E.  Abbey's  oper*  notes,  and  other  obligstiont  of  great 

■  e  city  of  Mexico,  had  value,  as  well  as  railroad  tickets,  wTiere 


company  s 

E receded  him  mere,  ana,  represenLing  me    siguaEure    01    me    omcer     wnicn 

imself  to  be  Abbey's  agent,  had  made  makes  them   binding  and  effectual,  is 

all   the  arrangements   for   the   future  impressed  upon  them  by  means  of  a 

production   of   the   operas,   in    which  plate  or  other  device  representing  hit 

Adeiina  PattI  was  to  appear,  had  fixed  genuine  signature.     It  would  aUo  ex- 

the  dates,  arranged  the  prices  of  ad-  dude  from  its  definition  all  such   in- 

misslon,  and  issued  the  tickets  therefor,  struments  charged  as  forgeries,  when 

which  he  had  sold,  and  had  pocketed  the  similitude  of  the  signer's  name  is 

the  money  to  the  extent  of  some  twen-  produced  by  a  plate  used  by  the  forger, 

tv-five  or  thirty  thousand  dollars,  and  It  can  hnTdly  be  posllble  that  the«e  are 

then  escaped  to  Europe.     In  affirming  not  forgeries  within  the  definition  at 

' "    "  the  common  law  ;  and  if  they  are,  they 

show  that  It  Is  not  necessary  that  the 
ler,  T.,  said :  "  At>out  the  only  contest  name  which  appears  upon  the  false  in- 
made  by  the  counsel  for  the  prisoner  strument  shall  be  placed  thereon  by 
Is,  that  these  are  not  forgeries,  mainly  means  of  a  pen  or  by  the  actual  writing 
because  they  are  printed  matter  and  of  It  In  script,  but  that  the  crime  may 
are  not  in  writing,  and  because  neither  be  committed  as  effectually  if  it  is  done 
the  name  of  Mr.  Abbey,  nor  of  any-  by  an  engraved  plate  or  type  so  ar- 
body  purporting  to  be  responsible  ranged  as  to  represent  or  forge  the 
therefor,  is  found  In  writing  upon  them,  name  as  made  by  the  actual  use  of  a 
using  the  word  'writing,'  as  defendant's  pen.  It  is  difficult  to  perceive  how  the 
counsel  does,  as  meaning  script  or  sig-  question  as  to  whether  tbe  forgery  was- 
natures  made  by  the  use  of  a  pen.  It  is  committed  by  printing,  or  by  stamp- 
therefore  contended  that  these  tickets  Ing,  or  with  an  engraved  plate,  or  hj 
are  not  forgeries,  but  the  fraudulent  In-  writing  with  a  pen,  can  change  the  na- 
tent  for  which  they  were  Issued,  the  ture  of  the  crime  charged."  And  see 
■  lal  loss  and  deception  to  the  par-  Com.  v.   Ray,   3   Gray    (Mast.)    441; 


ties  who  bought  them,  and  the  injurr     Wheeler  v.   Lynde,    t    Alien    (Mkm.) 
toMr.  Abbey  and  theothertconcerned,    402;   People   v.   "'  ^    .     ^ 

introverted.     It  Is  said,  how-     Rep.  (N.  Y.)  166 


ever,thatthlsisonlyacheatatcommon        t.  People  v.  King,  no  N.  Y.  418;  1 
law,  and  It  Is  very  tlrenuously  argued    Am.  St.  Rep.  389. 
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regulations  have  been  held  constitutional,  and  a  negro  refused 
admission  solely  on  account  of  race  or  color  has  been  allowed  to 
recover  damages.*  All  state  laws  which  discriminate  against  ne- 
groes as  a  race,  and  deny  them  equal  civil  rights  with  other  citi- 
zens, are  prohibited  by  the  constitution  of  the  United  States;*- 
but  as  a  theater  is  a  private  business  enterprise,  and  the  ticket  of 
admission  a  mere  license,  revocable  at  the  pleasure  of  the  proprie- 
tor,' the  proprietor  may  make  whatever  regulations  for  the  con- 
duct of  his  business  he  chooses,  and  may  refuse  admission  to  any 
one  without  assigning  a  reason  therefor.* 

3.  Bight  to  Anign  Farticolar  8«ati. — In  the  absence  of  legislation 
prohibiting,  it  will  not  be  considered  discrimination  for  the  mana^ 
ger  of  a  theater  to  assign  to  colored  persons  scats  in  a  particular 
locality,  if  such  seats  are  as  good  as  those  assigned  to  white 

1.  PoLicK  Power,  vol.  i8,  p.  754, 
note  I ;  Coolej  on  Torts,  385;  Coolej's 
Const.  Lim.  734;  Baylies  ti.  Currj,  laS  (Mass.)  133;  79  Am.  Dec,  717;  Mc- 
111.  187;  People  V.  King,  no  N.  Y.  Ctea  v.  Nfarsh,  la  Gray  (Mass.}  3ii; 
418;  6  Am.  St.  Rep.  389;  Drew  r:  71  Am.  Dec.  745 ;  U.S.  v.  Singleton, 
Peer,  93  Pa.  St.  334;  Joseph  v.  Bid-  109  U.  S.  3 ;  U-  S.  v.  Ryan,  109  U.  S. 
well,  38  La.  Ann.  381;  36  Am.  Rep.  3  (Civil  Rights  Cases);  Purcell  v. 
I03;  Donnell  v.  Stale,  48  MUb.  661;  Daly,  19  Abb.  N.  Gas.  (N.  Y.)  301. 
II  Am.  Rep. 375,  "The  states  might  pass  such  law*. 
Thislastdecision  and  the  whole  doc-  (requiring  proprietors  oi  theaters  to 
trine,  that  a  state  can  paw  inch  laws,  admit  negroes),  but  If  a  ticket  to  a. 
la  condemned  by  Mr.Tiedeman(Tiede-  theater  Is  but  a  revocable  license,  they 
man's  Lim.  of  Police  Power,  {  91)  aa  would  be  of  little  effect;  aa.tf  the  Ihea- 
unconstltutional.  ter  proprietor  desired  to  exclude  col- 
Congress,  In  pursuance  of  the  13th  oreil  persons,  he  might  do  so  merelj^ 
and  14th  amendments  to  the  Untied  by  revoking  tbe  license,  and  ft  would 
Stal9i  constitution,  attempted  to  regu-  be  Impossible  to  determine  whether  It 
late  the  equal  right  to  enjoyment  by  was  revoked  by  reason  of  '  race,  color, 
all  persons,  of  theaters  and  places  of  or  previous  condition  of  servitude.*" 
amusement,  by  passing  the  celebrated  Note  to  McCrea  v.  Marsh,  71  Am. 
"Civil  Rights   Bill,"  providing  "that  Dec  749. 

all  penons  shall  be  entitled  to  lull  and         Theaters  are  not  necessities  of  life, 

equal  enjoyment  of  the   accommoda-  and  the  proprietors   of    them    may 

tions,   advantages    and    facilities   and  manage   their  business   in   their   own 

privileges      of     .    .     .     theaters     and  way.     If  that  way  Is  unfair  or  unpopu- 

olher    places    of     public     amusement  lar,  they  will  suffer  In  diminished  re- 

.    .     .    end  applicable  alike  to  citizens  cefpts.     Clifford  v.  Brandon,  3  Camp, 

of  every  race  and  color,  regardless  of  358;  Pearcc  v.  Spalding,   u  Mo.  App. 

any  previous  condition  of  servitude."  141.     But  see   Drew  v.  Peer,  93    Pa. 

18U.S.  Stats,  at  Large,  33s;  but  in  the  St.  334. 

Civil  Rights  Cases,  109  U.  S.  3,  this  act         In  Bowlln  v.  Lyon,  67  Iowa  536;  56 

was  declared  unconstitutional,  and  the  Am.  Rep.  353,   it  was  beld  that,  as  it 

attempt  to  secure  to  all  citizens  equal  did  not  appear  that  a  skating  rink  was 

accommodation  at  places  of  amusement  operated  under  a  license  or  privilege 

was  held  not  to  be  within  the  powers  granted  bj  the  state  or  by  the  city  in 

of  Congress,  the  ground  of  the  decision  which  it  was  conducted,  or  that  it  was. 

being  that  tbe  denial  of  equal  accom-  in  any  manner  regulated  or  governed 

modations  does  not  impose  any  badge  by  the  police  regulations  of  the  city.  It 

of  servitude  or  slavery  on  tbe  person,  must  be  presumed  to  have  been  con-    * 

3.  Civil  Rights  Cases,  109  U-S.  3;  ducted  as   a   private   business  merely, 

U.  S.  Constitution,  XIV  Amendment,  and   that  no  person,  black  or  white, 

S.  Sufra,  tbis  title,   TieieU  of  Ad-  had  a  right  to  enter  against  the  will  of 

mission,  and  cases  cited.  the  proprietors. 
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people,  and  if  all  paying  the  same  price  have  substantially  the 
same  comforts  and  privileges.' 

Vm.  SiFHSAT  PEUOBJUHOEa — (See  also  Sunday,  vol.  24,  p.  528) 
— 1.  Statutes  Frohibitiiig.  —  A  statute  prohibiting  exhibitions  and 
plays  on  Sunday  is  not  unconstitutional,  for  the  reason  that  the 
legislature  is  the  sole  judge  of  the  acts  proper  to  be  prohibited 
with  a  view  to  maintaining  the  public  peace,  and  preventing  the 
obstruction  of  religious  worship,  and  the  bringing  into  contempt 
the  religious  institutions  of  the  people.* 

Statutes  for  the  observance  of  Sunday  are  generally  held  to 
be  remedial  in  their  character  and  to  be  construed  liberally." 

2.  Contraotivith  AototB  for  Sunday  Performanoea. — Contracts  with 

1.  U.  S.  1'.  Ryan,  109  U.  S.  3  (Civil  20  How.  Pr.  (N.  Y.)  76;  Menendorff  , 

RightsCasei);  Youngeri'.  Judah  (Mo.  t/.  Duryea,  69  N .  Y.  357,  a/V  6  Dalv 

1893),  19  S.  W,  Rep.  1109;  West  Ches-  (N.  Y.)  176. 

ter,  etc.,  R.  Co.  v.  Miles,  55   Pa.   St.  Uoanilng  Sunday  PMftmuwoM—Hav 

309;  93  Am.  Dec.  744;  Houck  v.  South-  Bontli  Walei. — It  has  becDbeld  in  Nmr 

«rn   Pac.   R.   Co.,  38   Fed.   Rep.   a)6;  South   Wales,  that  its  colonial  secre- 

Heard  v.  Georgia  R.  Co.,  i   Interstate  tary  has  no  power  to  Issue  »oj  liceoK 

Com.    Rep.    43S;   Logwood  v.   Mem-  or   permiseion   to  open  a   theater  on 

phis,  etc.,   R.  Co.,  33  Fed.  Rep.  318;  Sunday.     Walkeri/.  Soloman,  11  N.S. 

31  Am.  &  Eng.  R.  Cas.  356.     And  see  Wales  38. 

Railroads,  vol.  19,  p.  833  and  cases  S.  Conttmctlonorstatnta*. — Brunnett 

cited.  !'.  Clark,  Buff.  Super.  Ct.  (N.  Y.)  501 J 

In  Bavlies  v.  Curry,  laS  III.  387,  the  Northrap  f.  Foot,  14  Wend.  (N.Y.)  348; 

court  refused  to  admit  evidence  to  show  Smith  v.  Wilcox,  34  N.  Y.  353;  82  Am. 

that  it  was  the  rule  oi  the  theater  that  Dec.  303;  Story  v.  Eiliot,  8  Cow.  {N. 

colored  persons  were  given  the  same  Y.)  17;   iS  Am.  Dec.  423;  Palmer  v. 

advantages  for  the  Mme  price,  in  all  New  York,  3  Sandf.  (N.  Y.)  318;  Rig- 

pflrta  of  the  house,  that  white  persons  ney  v.  White,  4  Daly  (N.  Y.)  400;  Lfn- 

had,  except  that  the  former  were  as-  denmuller  !>.  People',  33  Barb.  (N,  Y.) 

signed  a  particular  row  of  seats,  as  it  548;  31  llow-Pr.  (N.  Y.)  156;  Fenneli  v. 

was  not  shown   that  the  woman  was  Ridter,  5  B.  &  G.  406;  u  E.  C.  L.  36ti 

offered  a  seat  in  a  particular  row  or  Smith  v.  Sparrow,  4  Bing.84;  13  E.  C. 

portion  of  the  house,  but  that  she  was  L.   351.     And    see    Sunday,   vol.   34, 

entirely  excluded.     And   in   Drew   v.  p.  537. 

Peer,  93  Pa.  St.  234,  the  decision  was  The  manager  who  sells  tickets  for, 
on  the  entire  exclusion  of  the  plaintiff,  and  superintends,  an  entertainment 
and  the  court  said  that  if  regulations  that  he  has  caused  to  be  given  on  Suii' 
bad  been  shown  setting  apart  a  partic-  day,  is  guilty  of  "laboring on  Sunday," 
ular  place  in  the  theater  for  colored  within  thetneaningofMansf.  Dig.  j4ri- 
persona,  the  defendant  might  have  anaaa,  I)  1S83,  which  denounces  a  pen- 
cited  West  Chester,  etc.,  R.  Co.  r.  alty  against  every  person  found  "la- 
Miles,  55  Pa.  St.  309:93  Am.  Dec.  744;  boring  on  Sunday,"  except  In  the  per- 
but  in  the  absence  of  such  regulation,  formance  of  ordinary  household  duties 
a  colored  person  refused  admission,  of  daily  necessity,  comfort,  or  charity. 
may  recover  damages.  Quarles  v.  State,  j.;  Ark.  10. 

3.  LindenmuUer  v.  People,  31  How.  Entruiat  Fa*  duirsad  to  Oamp  B— t- 
Pr.  (N.  Y.)  156;  33  Barb.  {N.  Y.)  548.  Ingi.— In  Com.  v.  Weidner  (Pa.  Com. 
In  this  case  it  was  laid  down,  that  ttie  Pleas),  37  Alb.  L.  J.  148,  it  waa  heM 
legislature,  having  declared  substantial-  that  charging  and  receivmg  compulsory 
ly  thai  Sunday  theaterB  are  a  nuisance  prices  for  admission  to  a  camp  meeting 
and  come  within  the  description  of  acts  on  Sunday,  was  worldly  employment  or 

'  and  practices  which  are  not  protected  business,  and  not  within  the  exception 
by theconstitution,thecourtcouldnot,  of  "works  of  necessity  and  charity." 
if  it  would,  review  their  discretion  and  The  court  said  :  "  All  worldly  employ- 
sit  in  judgment  upon  the  expediency  of  ments  are  allowed  which  in  their  aa< 
their  acts.  And  see  People  v.  Hoym,  ture  consist  of  necessity  or  charity." 
1040 
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actors  for  dramatic  performances  on  Sunday,  have  been  held 
void.' 

DL  NnsAFOBa — (See  also  Nuisances,  vol.  i6,  p.  922). — Erec 
tions  of  every  kind  adapted  to  sports  or  amusements,  having  no 
useful  end,  and  which  collect,  or  have  a  tendency  to  collect,  dis- 
orderly crowds,  and  all  indecent  exhibitions,  are  regarded  by  the 
common  law  as  nuisances.* 

X.  LtABnJTT  OF  Xaxaoex. — The  proprietor  or  manager  of  a 
theater,  or  similar  place  of  amusement,  to  which  the  public  is 
invited,  is  bound  to  use  ordinary  care  and  diligence  to  put  and 
keep  the  hall  in  a  reasonably  safe  condition.'  He  is  liable,  in  an 
action  of  tort,  for  such  acts  and  defaults  of  his  servants,  agents,  or 


.  Bninnett  v.  Clark,  Buff.  Super.  Ct.     vill  be  committed,  ( 


{N.  Y.)  joo;  Undenmuller 

31  How.  Pr.  (N.  Y.)  156;  33  Barb.  ( 

Y.)  S48.     See  13  Alb,  L.  J.  17;  Su: 


that  1 


Bpamn^ 


:xhlbftIon  Is  to  be  in  the   i 

firize  Geht,  the  police  of  a  given  munlc- 
palit^  have  no  right  to  Interfere  vrith 
it.  Sparring  form*  part  of  the  physical 
education  of  students,  and,  tegitlmateij' 
exerci»ed,  is  an  innocent  paGtime,  and 
:  bodj'  as  Intellectual  eier- 
ctiea  assist  the  mind.    Behrens  v.  MU- 


r,  vol.  14,  p.  5^8. 
1.  Reg.  V.  Saunders,  i 
•Walsh  V.   Wiggins,   19 
369;  Tanner  v.  Albion,  c  Hill  (N.  Y.) 
131 ;  Nuisances,  vol.  16,  p.  95S. 

The  lessee  of  a  theater  has  been  held  ler,  a  Citj  Ct.  (N.  Y,)  417. 

liable  for  obstructing  the  access  to  ad-  Uijnnotlaii. — The  court  refuKd  an  in- 

jacent   premises  by   reason  of  the  as-  junction   to   the   occupier  of  premises 

«embling  of  *  crowd  before  the  doors  adjacent  to  a  theater,  access  to  which 

of  the  theater  were  ppened.     Barber  v.  was  obstructed  hy  the  aisembling  of  a 

Penley  (iSgj],  3  Ch.  Dlv.  447.  crowd  previous]/  to  the  opening  of  the 

Kopa  Dmiom. — I  Hawk  P.  C.,ch.  32,  Ij  theater,  where  such  obstruction  existed 

-6 ;  Hall's  Case,  1   Mod.  76.  at  the  time  of  action  brought,  but  had 

BowIlUK  Allari. — Tanner  v.  Albion,  since  ceased  bj  reason  of  the  action  of 

_5  Hill    (N.    Y.)  lai;    Hall's   Case,    i  the  police;  but  gave  the  plalntifT costs. 

Mod.  76.  Barber  v.  Penlej-  {1893),  a  Ch.  Dlv.  447, 

Billiard  Booms.— A  billiard  room  was  *.  Currier  v.   Boston  Music    Hall 

Assoc,  135  Masi 

Cockrell,  L.  R.,  e  C 

Pittsburgh   *.   Gri< 


.a  profit  was  made  of  It.     People  v.  Sei 
geant,  8  Cow.  (N.  Y.)  139. 

PlStoii  SbooUns, — In  Rex  v.  Moore, 
^  B.  &  Ad.  184;  13  E,  C.  L.  sj,  the  de- 
fendant was  convicted  on  the  ground 
that  he  had  collected  a  crowd  In  hir 


Wendell  1 


SQ^B.soi.     And  see 

"-'-,  aa   Pa.  St.  54; 

13  Gray   (Mass.) 


494;  Barnes  v.  Ward,  a  C.  B.  393;  fo 

E.  C.  L.  39a ;  Hounaell  v.  Smyth,  7  C. 

.wn     B.  N.  S.  731;  97  E.  C.  L.  739;  Corl^ 

field  for  pigeon  shooting,  by  which  the     v.  Hill,  4  C.  B.  N.  S.  556;  93  B.  C.  L. 


Chapman  v.  Rothwell,  E.  B.  &  E, 
i(A'\  g6  E.  C.  L.  168;  Scott  v.  London 
Docks,  Ti  L.  T.N.  S.  383. 

By  a  lease  of  a  place  of  amusement, 
the  tenant  was  permitted  to  make  al- 
terations, but  was  bound  to  restore  the 
premises  to  the  condition  In  which  he 
took  them.  He  changed  a  balcony, 
subdivided  into  boxes  containing  chairs 
and  tables,  into  a  place  for  standing 
room;  and,  when  crowded  with  people, 
the  balcony  fell,  not  having  strength 
sufficient  to  support  their  weight,  and 
it  was  held  that  the  ownerot  the  place 
was  not  liable  for  the  injuries  received 
by  a  third  person  from  the  fall,  which 
is  a  likelihood  that  a  breach  of  the  peace  was  caused  wholly  by  the  change  in 
as  C.  of  L.— 66  1041 


neighborhood  was  annoyed,  and  he ' 
held  gultty  of  a  nuisance. 

OMK-Pit.— An  indictment  for  a  nui- 
sance in  keeping  a  cock- pit,  was  held 
valid  at  common  law.  Rex  v.  Howell, 
3  Keb.  465;  Rex  v.  Higglnson,  a  Burr. 
^a33- 

arcns. — A  circus  may  become  a  nul- 
■ance  by  being  conducted  so  close  to  a 
man's  residence  that  he  will  be  dis- 
turbed by  the  noise  and  crowds  of  dis- 
orderly persons  who  usually  collect  at 
such  performances.  Inchbald  v.  Rob- 
inson, L.  R.,  4  Ch,  388;  3o  L.  T.  N.  S. 
359;  17  W.  R.  459. 

BpuTlns  BxUbltloni. — Unless  there 
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assistants,  as  fall  within  the  scope  of  their  employment.*  He  is 
liable  also  in  damages  for  his  breach  of  a  contract  to  produce  a 
play.*  The  service  of  an  injunction  on  the  acting  manager,  in 
the  absence  of  the  proprietor,  may  be  good.'  The  declarations 
of  the  stage  manager  as  to  the  success  of  the  theater,  made  in 
his  farewell  address  from  the  stage  at  the  close  of  the  season, 
have  been  held  evidence  against  the  proprietor.*  A  manager 
may  be  discharged  for  improper  conduct,*  and,  upon  breach  of 


1.  Fowler  i>.  Holmes,  3  N.  Y.  Supp.  advance    a    Bum    agreed    upon.     The 

8i6;   Dicluon   v.   Watdron  (Ind.),   34  opera  on  exhibition  when  the  contract 

N.  E.  Rep.  506 ;  affirmed  on  rehearing  wag   made,    and    which   the  plaintiS* 

35  N.  E.  Rep.  I.     The  first  of  these  were  to  follow,  exceeded  the  expecta- 

casei  waain  Uie  cit/courtof  Brooklj'n,  tions  of  the  contracting  parties  as  to 

M.  Y^and  waian  actionagalnit  a  thea-  Its   popularitj,   and    waa   continued  a 

ter  proprietor  for  an  aaaault  and  bat-  much  tonger  time  than  waa   originallj 

terj.    The  question  was,  whether  one  intended  b;^  t^^  defendant.   The  plain- 

W.,  who  perpetrated  the  assault,  was  tiffs  did  not  furnish  the  materials  nor 

the  servant  01  the  defendant  and  while  did  the  defendant   advance  the  sum  of 

engaged   in   hia  master's  business  was  money  agreed  upon  in  payment  of  the 

acting  within  the  scope  of  his  emploj'-  part  thereof  at  the  time  specified,  hut 

ment.     It  was  held   that   the  evidence  the  contract  was  treated  as  a  continu- 

on  the  point  was  sufficient  to.  take  the  ing  one  bj  both  parties.     It  vras  held 

.  case  to  the  jury.     In  the  Indiana  case  that  time  was  not  of  the  essence  of  the 

the  theater  manager  waa  held  liable  for  contract ;  and  that  the  defendant  could 

AQ  assault  and  battery  made  by  a  spe-  not  avoid  damages  for  a  final  refusal 

cial  policeman  appointed  for  the  theater  to  produce  the  opera  on  that  ground, 

at  the  special  request  of  the  manager,  A  telegram  sent  to  the  author  Hi  a 

the  policeman  being  employed  as  door-  play,  by  the  agent  of  the  proprietor  erf 

keeper.    The  Indiana  cttc  is  made  the  a  theater.asked,  "  What  are  your  terms 

subject  of  an  article  in  the  American  for  Fernande  f    Can  I  produce  It  Mar 

Law  Register  for  June,  1S94.    And  see  7th?"     To   this  the   plaintiff   replied, 

Mastkr  and  Servant,  vol.  14,  p-740.  "Twenty  dollars  per  night.  Youcanan- 

A  discovery  may  be  allowed  of  the  nounce  it  for  May  7th ;  if  you  conclude, 

boolis   of    the   theatrical   manager   to  will  send  scene  plots  to-night;  answer." 

■how  thereby  his  connection  with,  and  The  answer  was  returned :  "Agreed  to 

liability  for,  the  theatrical  or  amuse-  terms ;   piece  announced  for  May  7th ; 

ment  enterprise,  where  it  seems  prob-  send  manuscripts  and   plots  immedl- 

able  that  such  books   will  show  who  ately."    It  was  held  that  the  defendant 

iathe  proprietor.   AhylmeyerTi. Heily,  was  bound  to  produce   the  play  only 

II  N.  Y.  St.  Rep.  677.  once,  and  he  was  only  liable  in  damages 

LiabUltyfor  AtMnlt  br  BPMdftl  Poliaa.  for  the  amount  to  be  paid  tor  one  ex- 

^The  manager  is  responsible  for  the  hibition.    Schonberg^.Cheney,3Hun 

acts  of  a  special  police  appointed   for  (N.  Y.)  677. 

the  theater  at  his  request  and  employed  a.  The  proprietor  of  a  theater  left 
and  paid  by  him,  and  where  such  spe-  the  state,  and  an  injunction  forbid- 
cial  police,  while  acting  OS  door-keeper,  ding  bim,  bis  agents,  etc.,  from  pro- 
committed  an  assault  and  battery  upon  ducing  a  certain  play  was  served  upon 
an  inoffensive  patron,  the  manager  was  the  acting  manager,  ticket  agent,  and 
held  liable.  Dickson  v.  Waldron  (Ind.  leading  actor.  The  fact  that  the  sum- 
1893),  35  N,  E,  Rep.  I ;  i  Am.  Law  Reg.  mons  was  not  served  on  the  proprle- 
(N.  S.)  448,  (i/'^34N.  E.  Rep.  506.  tor,  was   held  not  to  justify   them  In 

3.  Thorne  v.  French,  14  N.  Y.Supp.  disobeying   the    Injunction.     Daly   c. 

694;  4  Misc.  (N.  Y.J  436.    In  this  case,  AmberK,  ^  N.  Y.  St.  Rep.   s^S.  'f'g 

the   defendant    agreed  to   produce   at  36  N.  Y.  St.  Rep.713. 

his  theater  at  a  cerUin  time,   an  opera  4.  Lacy  v.  Osbalsdlston,  8  C.  &.  P. 

of  the  plaintiffs,  and  to  pay  them  a  80;  34  E.  C.  L.  300. 

(^rtain    royalty.    The  plaintiffs  were  B.  If  the  manager,  or  other  servant 

to  Inmlsb  certain  material  by  a  certain  of  a  theater,  conducts  himself  in  such 
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a  contract  of  service,  may  be  enjoined  from  managing  any  other 
play.» 

XL  ICuAexK  An  AOTOS— 1.  Contneti  with  Aoton— a.  In  Gen- 
eral.— Both  manager  and  actor  are  bound  by  a  duly  executed 
contract  of  service*  and  either  may  be  liable  for  a  breach 
thereof ; '  and  damages  may  be  recovered  from  one  who  mali- 
ciously induces  an  actor  to  break  his  contract  with  a  manager.* 

b.  Construction  of  Contracts. — A  contract  for  "the  sea- 
son "  will  be  construed  as  an  entire  contract,  even  though  the 
actor  is  to  be  paid  so  much  for  every  week  he  shall  appear,  and 
if  the  actor  is  idle  through  fault  of  the  manager,  he  may  recover 
his  salary;'  but   the  proprietor  or  manager  of  a' company  who 

an  improper  manner  aa  to  make  It  in-  i  Q^  B.  Div.410.  And  see  infra,  this 
Jurlous  to  the  theater  to  keep  him,  he  title,  Injunctions  Restraining  Actors. 
maj  be  lawfullj  dismissed  by  the  les-  But  the  place  at  which  the  actor 
see  or  proprietor.  And  an  acting  man-  wai  requested  to  appear,  must  have 
ager  cannot,  under  the  words  "usual  been  dulj  licensed.  See  infra,  this 
privileges  of  his  situation,"  claim  as  a  title,  Necessity  for  License. 
matter  of  right  the  use  of  a  private  box  4.  Lumler  v.  Gye,  *  BI.  &  B.  316:75 
and  the  power  of  Kiving  orders  of  ad-  E.  C.  L.  316.  In  this  case,  it  was  held 
mission,  though  both  are  usually  al-  that  an  action  lies  for  malicIouslT  pro- 
lowed  as  a  matter  of  courtesj.  Lacy  v.  curing  a  breach  of  contract,  to  give  ex- 
Ofibalsdiston,  8  C.  &  P.  60;  34  B.  C.  elusive  personal  services  for  a  time 
L.  300.  certain,  equailj',  whether  the  employ- 

1.  A  mandatory  (njunction  will  not  be  mentis  commenced,  or  Is  oniy  feri, 

granted  to  enforce  the  performance  by  provided   the  procurement  is   daring 

the  lesiees  and  managers  of  a  theater,  the  subsistence  of  the  contract  and  pro- 

forthe  useof  such  theater,  and  theserv-  duces    damage;   and  that   to    sustain 

Ices   of  such   manager    and    subordi-  such  an  action,  it  Is  not  necessary  that 

nates,  for  a  period  named.  In  and  about  the  employer  and  the  employed  should 

the  production  of  A  play  contracted  to  stand  in  the  strict  relation  of   master 

be  i^ven,  for  the  reason  that  the  super-  and  servant.  See  Mastkr  and  Serv- 

vision  of  such  personal  services,  by  the  ant — Enticing    Servant   Avjay,   voL 

officers  of  the  court,  would  be  imprac-  14,  p.  800. 

tfcable.  But  in  such  case,  where  the  8.  Coghlan  x:  Stetson,  19  Fed.  Rep. 
contract  is  plain  and  the  proposed  737;  33  Blatchf.  (U.  S.  C.  C.)  88; 
breach  not  disputed,  the  court  will  en-  Sterilng  v.  Bock,  37  Minn.  39. 
join  the  defendants  from  assisting,  ad-  Where  it  was  alleged  that  defendant 
vertislng,  or  managing  any  other  play,  promised  to  appear  in  any  place  under 
or  from  putting  their  theater  to  any  the  direction  of  plaintiff  In  perform- 
other  use  than  the  production  of  plain-  ancea  described,  and  to  attend  rehear- 
tllPs  play  during  the  period  covered  by  sals,  it  was  held  to  bind  defendant  to 
the  contract.  Lacy  -v.  Heuck,  13  W.  join  an  establishment  of  the  plaintiff's 
L.  Bull.  (Ohio)  309.  for  equeatrian   purposes   in  Scotland, 

3,  Szaontlon  of  Contraet. — Where  a  and  a  failure  to  comply  therewith,  and 

manager  offers  an  engagement  to  an  a  refusal  to  assist  In  such  performances, 

actor,  and  sends  him  a  contract  duly  was  held  to  be  sufficiently  alleged  by 

executed,   with  a  duplicate,  which  he  setting  forth  the  terms  of  the  contract 

requests  to  be  returned  signed,  if  the  end  alleging  a  breach  of  it.     Batty  i>. 

offer  Is   accepted,  the  signing  of  the  Melllio,  10  C.  B.  383 ;  70  E.  C.  L.  383. 

same    and   depositing   thereof   In  the  Cbaa-  Cougblan,  by  a  written  agree- 

manager's  letter  box  used  for  such  and  ment   entered    into   in   London   with 

similar    purposes,  renders  a  contract  John  Stetson,  agreed  to  act  tor  seven 

complete,  whether  the  duplicate  ever  months  as  leading  man  in  the  tatter's 

reaches  the  manager  or  not.     Howard  theater  in  New  York,  andln  such  other 

V.  Da1y,'6i  N.  Y.363;i9  Am.Rep.385.  theaters  as    he  should  direct  in  the 

B.  See  Master  and  Srrvxnt,  vol.  United  States  and  Canada;  seven  per- 

I4>  P'  797 ;    Poussard  v.  Spiers,  L.  R.,  formances  each  week  to  constitute  a 
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engages  an  actor  for  the  season,  usually  may  detennine  at  what 
time  the  season  shall  close.'     As  in  cases  of  contracts  generally, 

week's  buaineii,  and  CouKhUn  to  re-  Ing-rooms  u  well  •■  at  the  theater,  and 
ceive  (ioo"for  each  peiformance  in  wai  atao  to  abtbun  from  singing  with- 
which  he  ahall  appear."  Coughlan  In  fifty  miles  from  London  from  the  ist 
acted  In  the  tfaeAter  for  five  weeks,  of  Januarj',  previous  to  the  commence- 
when  Stetson  refused  to  allow  him  to  ment  of  his  engagement  on  the  30th  of 
act  for  three  weeks,  and  refused  to  paj  March. 

him   his  (alarj,  (1,100,  for  that  time.  Brwwb   I17  Bmplorar — Brldanoe. — In 

Afterwards  Coughlan  acted  for  Stet-  an  action  brought  bj  an  actress  to  re- 

■OQ  and  was  paid  under  the  BKreemenL  cover   damages  cUimed  to  have  been 

In  a  suit  for  tbe  three  weeks'  salary,  sustained  bj  her,  bj  reaaon  of  an  al- 

It  was  held  that  Stetson  was  required  leged   breach   hj  the  defendant,  of  a 

\>y  the  contract  to  permit  Coughlan  to  contract,  by   the   terms   of  which    he 

act,  who  was   entitled   to   bis   ttXtxj,  agreed  to  emploj   plaintiff  for  a  given 

although  he  did  not  appear;  that  he  period,  it  ts  improper  to  admit  evidence 

did  not  lose  anj  right  bj  afterwards  as   to   receipts   by   plaintiff,   under  an 

actlns   for    Stetson    and    being-    paid  agreement  made  with   a    third    party 

therefor;  and  that  Coughlan  should  be  four  or  five  years  prior  to  the  one  with 

allowed  to  amend  his  complaint  so  as  the     defendant,    which    required     the 

to  recover  the  $1,100  as  damages  In-  rendition  by  her  of  services  similar  to 

stead  of  wages.     Coughlan  v.  Stetson,  those  to  be  rendered  under  the  contract 

ai  Blatchf.  (U.  S.  C.  C.)  88;   19  Fed.  In  question,  on  the  question  of  damages 

Rep.  717.  for  the   breach   of   hisacontract   irilb 

OondlU^aatoMlManala.— InBetlini  plaintiff;  and  the  fact  that  plaintiff  pur- 

V.  Gye,  I  Qj.  B.  Div.  183,   the  plaintiff  chased  certain  costumes  to  be  used  by 

entered  into  a  contract  with  defendant,  her  In  the  business  to  be  carried  i 
contract  between  her  and  t 
,   It  not   appearing  that  she 

drawing- rooms"  In   the  United  King-  was  under  any  obligation  to  make  the 

domduringhiBengagement,tobeginon  purchase,  or  that  she  suffered  any  losa 

the  -jolh  ol  March,  1875  and  terminate  thereby,  fs   not  an  element  of  damage, 

on  the  13th  of  July,  187s.   The  contract  Ellsier  v.  Brooks,  54  N.Y.  Super.  Ct.73. 

also  contained    a  stipulation  that  the  A  party    contracting    to    furnish    a 

plaintiff  should    sing    in   concerts  as  troupe  for  a  given   occasion  under  the 

well   as   operas,  but   should   not  sing  name   of  the   "  Redpath  Lyceum  Bu- 

anywhere   out   of   the   theater  In   tbe  reau,"    may   sue    In    case  of  a  breach 

United  Kingdom  from  tbe  ist  of  Jan-  thereof  by  the  other  party,  it  appearing 

uary  to  the  ist  of  December  1875  with-  that   he  did  business  under  that  name 

out  the  wrlttenpermlssfonofdelendaDt,  individually,  and  not  as  a  corporation 

except  at  more  than  fifty  miles  from  or   copartnership.   Hathaway  v.  SaUn, 

London,  and  out  of  the  season  of  the  61  Vt.  608. 

theater,  and  also  that  he  would  be  In  1.  "The  term  'until  the  dose  of  the 

London  nithoni  fail  "at  least  six  days  season,'  in  a  contract  of  employment  of 

before  the  commencement  of  his  en-  an  actor,  leaves  much  to  be  determined 

gagement  for  the  purpose  of  rehears-  by  future  events,  such  as  financial  suc- 

als."     The  plaintiff  was  prevented  by  cess  or  failure,  Illness,  or  other  clrcum- 

a   tempoiaiT    Illness    from    being    In  stances   affecting   the   continuance  of 

London  before  the  a8th  of  March,  on  the  enterprise.    Some  one  has  to  deter- 

which  day  be  arrived,  but  the  defend-  mine  when  the  exigencies  of  the  sltua- 

ant  then   refused  to  receive  him  into  tion  require  a  llnilt  to  be  put  to  the 

his  company,  alleging  as  a  ground  for  performances,  and  this  person,  in  the 

the  refusal,  his  ftillure  to  £  on  hand  nature  of  things,  Is  the  proprietor  and 

"six  days  before  the  commencement  of  responsible  leader  of  the  troupe.    The 

'  for  the  purpose  of  re-  serious   Illness  of  the  star  of  a  com- 

n  action   by  the  plain-  pany,  Id  the  middle  of  the  usual  season, 

tiff  for  damages,  It  was  held  that  the  would  seem  to  afford  a  sufficient  rea- 

stipulation  as  to  rehearsals  was  not  a  son  for  terminating  the  season  when 

condition  precedent,  for  It  did  not  go  to  the  contract  contains  a  clause  that  it 

the  root  of  the   matter,  as  ptaintin  was  should  be   terminated  and  canceled  In 

to  sing  In  concerts  at  halls  and  draw-  case   of   illness.''      Wandell's  Law  of 
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where  the  words  employed  have  by  usage  or  custom  a  peculiar 
meaning,  such  meaning  may  be  shown  by  parol  evidence.' 

c.  Employment  of  Children.— A  statute  prohibiting  the 
employment  of  children  of  immature  years  in  theatrical  exhibi- 
tions is  held  to  be  constitutional,*  and  to  make  out  the  offense 
it  is  only  necessary  to  show  that  the  exhibition  was  a  theatrical 
performance,  that  the  children  were  employed  by  the  defendant 
for  that  purpose,  and  that  they  were  under  the  age  in  question. 
It  is  not  necessary  to  show  that  the  exhibition  endangered  the 
health  or  injured  the  morals  of  the  children,  nor  need  any  speci6c 
act  of  physical  cruelty  be  shown.* 

d.  Illness  of  Actor. — Contracts  for  personal  services,  whether 
of  the  contracting  party  or  of  a  third  person,  requiring  skill,  and 
which  can  be  performed  only  by  the  particular  person  named,  are 
not,  in  their  nature,  of  absolute  obligation  under  all  circumstanqss ; 
but,  unless  otherwise  specified  in  the  contract,  are  subject  to  the 
implied  condition  that  the  person  named  shall  be  able  to  perform 
at  the  time  specified  ;  and  if  he  dies,  or  becomes  unable  to  per- 
form, the  obligation  to  perform  is  extinguished.* 

the  Theater  ni,  ciling    StrakOEch  v.  the  child  to  be  employed  "u  a  muilclaii 

Strakosch,  3  N.  Y.   Law  J.  645,  June  In  %ny  concert,  or  In  atheatricftle^bl- 

35U1,  1890.  tion,  with  written  consent  of  the  mayor 

1.  Grant   v.   Maddoz,   15   M.   &  W.  of  the  citj,"  the  major  cannot  consent 

737.     In  this  case  parol   evidence  wa»  to  her  appearing  in  a  theatrical  eihibl- 

admttled  to   show   that   a  contract   to  tton  which  includes  slngine  or  dancing 

emploT   an  actor  for  three  yeani  at  to  hy  her,  and  tnandamui   will  not  He  to 

much  per  week,  meant,  by  the  utage  of  compel  him.     People  v.  Grant,  70  Hun 

the  profetsion,  that  he  wat  to  be  paid  (N.  V.)  333.     And  a  consent  given  for 

for  the  theatrical  season  onlj.  a  child  to  perform  In  a  theatrical  exhi- 

t.  People  V.  Ewer  (N.  Y.  Ctof  Ap-  bition  does  not  have  the  effect  of  per- 

peals),    36    N.    E.   Rep.   4,   aMrming  mitting  her   to  sine  or  dance  in  such 

34    N.   E.   Rep.    500.      In    this    case  eihibftion.    In  re  Stevens,  70  Hun  (N. 

it  was  held  that,  though  the  inaltena-  Y.)  343. 

ble  right  of  a  child  or  adult  to   pur-  Oontrut  MUt  ruaat  tW  IwflOM  «r 

sue  a  trade  Is    indisputable.  It  must  OUld. — If  a  parent  signi  a  paper  setting 

be  not  onlj-  one  which  la  lawful,  but  forth  that  *'  I  agree  that  mj  daughter 

which,   as   to   the   child   of   immature  shall  perform,  etc.,  this   season,  and   I 

jears,  the  state,  a«  fartnt  falriet,  rec-  consent  that  she  shall  enter  Into  articles 

Ognlzes  as  proper  and  safe.  And  section  for  three  following  seasons,"  an  action 

993  of  the  I^ew  Tori  Penal  Code  was  lies — auch  daughter   refusing  to  canj 

held  to  apptj,  not  onlr  to  exhibitions  out  the  agreement — on  the  lirit  partior 

oflendtngBgalnstmoraIsanddeceni:y,ar  the  bare  non -performance,  but  the  lat- 

endangeHng  life  or  limb,  or  to  what  is  ter  part  Is  a  mere  consent,  and  not  an 

required  of  the  child   actor,  but  to  be  agreement     Morris   v,   FatOD,  i   C.  & 

applicable  to  all    public  exhibitions  or  F.  189;  11  E.  C.  L.363, 


ihowa.  i.  Hallr.  WriKht,E.B.&.E.746;96 

1.  People  I'.  Meade,  34  Abb.  N.  Cas.    E.  C.  L.  745 :  so  L.  J.  Q.  B.  43 ;  Ta  ' 
(N.  Y.)  357-  V.  Caldwell,  3  B.  &  S.  836 ;  33  L.  T 


I.  People  I'.  Meade,  34  Abb.  N.  Cas.     E.  C.  L.  745 :  so  L.  J.  Q.  B.  43 ;  Taylor 

,    .  Y.)  357-  V.  Caldwell,  3  B.  &  S.  836 ;  33  L.  T.  Q. 

Under  the  New  Tork  Penal   Code,     B.  164;  Robinson  c,  Davison,  L.  R.,  6 


section  393, "relative  to  the  lIcensItiK  of  Exch.  369)  Spalding  v,  Rosa.71  N.  Y. 

children  in  theatrical   exhibitions,"^  as  40;  37  Am.  Rep.  7.    The  action  Inthls 

amended  bj  Laws  1893,  ch.  309,  prohib-  last   case   was   brought   hy   piaiutiffs, 

Iting  the  exhibition  of  a  child  under  six-  who  were  the  owners  and  manageis  of . 

teen  jears  of  age  "  In  singing  or  dancing;  the  Olympic  Theater  in  St.  Louis,  Mo. 

OPptayIng  upon  musical  Instrument* ;  or  to  recover    damages    for    an    alleged 

In  a  theatrical  eihlbltlon; "  but  allowing  breach  of  contract  by  defendants.    By 
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e.  Damages— Prospective  Profits.— Where  a  lecturer,  or 
public  performer  of  any  sort,  contracts  to  appear  for  a  certain 

price  at  a  given  place  and  fails  to  do  so,  prospective  profits,  as 
shown  by  the  evidence,  may  be  recovered  as  damages  for  the 
breach.* 

the  contract,  defendants  agreed  to  fur-  patrons   of  the  poatponetnent   of  the 

nish  the  "  Wachtel  Opera  Troupe"  to  concert,  it  was  held  not  to  be  notice 

give   tour  performances  per  week  at  within  a  reaaonable  time,  and  the  man- 

plaintiffs'  theater  for  two  weeks,  com-  ager  was  allowed  to  recover  the  extra 

mencing  the  36th  or  37th  of  Pebruarj,  expense   thus  entailed.      Robinson  v. 

1871,   plaintiffs  to  receive  twentj   per  Davison,  L.  R.,  6  Exch.  369. 

cent  of  the  grOKs  recelpu  up  to  $1,800  DeotoT'i   OtcUAoM*.— Wiiere  it  is 

ftT  week,  and  defendants  the  balance,  agreed  that  an  actor  Is  to  be  excused 
rior  to  Uie  time  specified  in  the  con-  only  for  glckncM,  when  certified  to  bj 
tract,  Wachtel,  who  was  the  chief  a  doctor,  to  be  appointed  bj  the  man- 
aingerand  attraction,  and  who  nvethe  ager,  the  provision  is  binding  upon  the 
name  to  the  troupe,  was  taken  sick,  and  actor  regardless  of  the  school  to  which 
at  the  time  was  unable  to  sing.  De-  the  doctor  appointed  belongs.  Corsi 
fendants,  in  consequence,  did  not  fur-  v.  Msretiek,  4  B.  D.  Smith  (N.  Y.)  i. 
nlsh  the  troupe  at  the  time  specified.  DunacMfttmiurrteAetar.— A  man- 
It  was  held  In  action  to  recover  dam-  ager  cannot  recover  damages  from  a 
ages  for  breach  of  contract,  that  »uch  person  to  Injuring  one  of  els  platen 
sickness  occurring  without  the  fault  of  as  to  prevent  his  appearing.  Tajlor 
the  defendants,  constituted  a  valid  ex-  v.  Nert,  i  Esp.  386.  Id  this  case  the 
cuse  for  the  nan -performance  of  the  plaintiff,  the  manager  of  an  opera 
contract  house,  had  engaeed  one  Breda,  as  a 

Where  the  plaintiff  had  agreed  to  public  singer  during  the  season,  at  a 

plaj  In  a  new  piece  about  to  be  pro-  given   salarvi  the  defendant    had  as- 

duced,  but  before  the  time  of  perform-  saulted  and  beat  the  said  Breda,  where- 

ance  became  ill  and  was  unable  to  ap-  bj   the  plaintiff  lost   his  service   as  a 

pear  In  many  of  the  rehearsals,  or  on  public  performer,  and  it  was  held  that 

the  opening  night,  or  for  several  nights  an  action  would  not  lie  on  the  part  of 

thereafter.  It  wag  held,  in  an  action  bj  the  manager  to  recover  damages, 

her  to  recover  damages  for  wrongful  1.  Saverjr  v.   Ingersoll,  46  Hun  (N. 

dismissal,  that  ber  Inabilltj  to  perform  Y.}   176.      In  this  case  the  defendant 

on  theopenlngand  early  performances  had  agreed  to  visit  the  city  of  A^ where 

went  to  the  root  of  the  matter,  and  the  plaintiff  resided,  and  deliver  a  lec- 

justifled  the  defendants  In  rescinding  ture  for  the  sum  of  $150,  the  plaintiff 

the  contract.     Pouaaard  v.  Spiers,  i  Qi.  to  have  the  sale  of,  and  money  received 

B.  Div.  410.  for,  the  admission  tIckeU.    The  de- 

Kettoe  of  miiaia.— Where  an  actor  fendant  failed  to  appear  and  the  plain- 
agrees  In  his  contract  to  conform  strict-  tlS  recovered  damages.  In  Wakeman 
ly  to  the  regulations  "  commonly  in  v.  Wheeler  &  Wilson  Mfg.  Co.,  loi 
use,"  he  Is  t>ound,  with  reference  to  his  M.  Y.  aoj ;  54  Am.  Rep.  6J%,  Earl,  ]., 
right  to  his  salary,  to  give  notice  to  the  in  delivering  the  opinion  of  Uie  court, 
manager,  in  case  of  anticipated  Illness,  said ;  "When  it  is  certain  that  dam- 
by  acertaln  houronthcday  of  perform-  ages  have  been  caused  by  n  breach  of 
ance,  the  existence  of  a  general  regu-  contract,  and  the  »nly  uncertainty  iaas 
latlon  to  this  effect  being  shown  by  the  to  their  amount,  there  can  rarely  be 
evidence.  Corsi  v,  Maretxek,  4  E.  D.  good  reason  for  refusing,  on  accoontof 
Smith  (N,  Y.]  I.  such  uncertainty,  any  damages  whst- 

Wherea  musician  under  contract  to  ererfor  the  breach.  A  person  violating 
perform  at  B.  on  the  14th  day  of  the  his  contract  should  not  be  permitted 
month,  was  taken  ill  on  the  13th,  and  entirely  to  escape  llabili^,  because  the 
Instead  of  telegraphing  the  manager  amount  of  the  damages  which  he  has 
notice  of  that  Met,  which  would  have  caused  is  uncertain.  .  .  .  Losses 
reached  him  on  the  same  day,  wrote  by  sustained  and  gains  prevented  are 
the  afternoon  post,  wherebf  the  notice  proper  elementsof  damage.  Mostcon- 
was  not  received  until  midday  of  the  tmcts  are  entered  Into  with  the  view  t» 
14tb,  and  the  manager  consequently  future  profils.  .  .  .  As  they  are  pros- 
put  to  extra  expense  in  notifying  his  pectlve,  they  must,  to  some  extent,  be 
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St.  Clianoten  and  Parts. — While  the  manager  may  use  his  own 
discretion  in  assigning  the  parts  of  a  play  to  the  different  actors, 
provided  there  is  nothing  in  their  contracts  prohibiting  it,  he 
cannot  compel  an  actor  to  take  a  lower  part  than  the  one  /or 
which  he  was  engaged,*  nor  can  an  actor  employed  for  a  given 
rdle  be  required  to  appear  in  another  altogether  different.*  If 
the  manager  attempts  this,  the  actor  may  consider  the  contract 
broken,  and  sue  for  whatever  loss  he  may  have  sustained.  A 
manager  must  give  an  actor  reasonable  notice  of  a  change  in  his 
part.» 

3.  Stags  CoitnmM. — It  is  the  duty  of  an  actor  who  undertakes  a 
part,  to  dress  for  it  properly*  and  in  accordance  with  decency,  and 
a  failure  in  this  respect  will  be  a  valid  ground  for  discharge.' 

4.  IMioha^  ef  Aetor. — The  manager  may  discharge  an  actor 


\<a%  of  breach  of  contract  U  not  to  be 

deprived  of  all  renedr."    And  we  Al- 

faro  V.  DsTidAon,  40  N,  Y.  Super.  CL  ,                  .                .                . 

87;   Wood's  Mayne  on  Damage*  (ist  acquired  tn  the  part,  aud  it  waa  held 

Am.   ed.)   83;   i   Sedgwick   on   Dam-  that  the   notice   was   not  given   in   a 

agea,  (  193 ;  Damages,  voL  5,  p.  31.  reaaonable  time  and  that  she  could  re- 

1.  Roserie  v.  Kiraify  Bros.,  13  Phlla.  cover. 

(Pa.)  209;  Warner  v.  Rector,  etc.,  of  t.  An  actreis  who  has  agreed  to  ap. 

Holy  Church,  i   Cltr  Ct.  (N.  Y.)  419;  pear  in  tlghU,  cannot  refuse  to  do  m 

Baron  v.  Pladde,  7  La.  Ann.  319.  in  cold  weather  and  put  the  manager 

1,  In  Baron  v.  Placidc,  7  La.  Ann.  to  theeipense  of  changing  thecottumea 
339,  it  was  held  that  a  baliet  dancer  of  the  entire  company;  and  where,  un- 
employed a«  "tecoKdt  preiitiir*  dan-  der  such  circumstances,  an  actress  set 
MKM  could  not  he  compelled  to  dance  up  as  a  reason  for  the  breach  of  a  con- 
«  parlor  dance,  in  parlor  dress,  with  tract  by  her,  that  the  manager  refused 
the  figurantes  of  the  theater,  and  that  to  substitute  some  other  costume  for 
her  r^usal  to  do  so  constituted  no  just  tights  worn  by  her  In  a  certain  part, 
ground  tor  dismissal,  and  that  for  such  she  claiming  that  the  wearing  of  tights 
dismissal  she  could  recover  a  penalty  endangered  her  health,  but  dectinlngto 
eqttaltothe  amount  of  salary  she  would  wear  anything  under  them  on  the 
have  received  during  the  unexpired  ground  that  to  do  so  would  "destroy 
term  of  her  contract  her  outline,"  it  was  held  that  she  was 

S.  And  where  a  performer  Is  called  not  justified  In  leaving  his  employment 
on  to  resume.  In  consequence  of  the  ill-  Duo  v.  Russell,  14  N.  Y.  Supp.  134. 
ness  of  another,  a  part  In  which,  by  pre-  B.  Wandell's  Law  of  the  Theater  119. 
vious  performances,  she  has  acquired  It  is  here  said :  "A  prellmlnarr  injunc- 
celebtity,  she  is  entitled  to  reasonable  tionwasreceatlygranted,butanerwards 
notice  previous  to  the  time  of  perform-  dissolved.  In  jKii^/iiiiif,  restraining  the 
•nee,  and  such  notice  must  be  pro-  lessee  and  manager  of  the  Gaiety  The- 
porUoned  to  the  reputation  at  stake,  ater,  from  preventing  the  plaintiB,  Miss 
Graddon  v.  Price,  i  C,  &  P.  610;  U  Fay  Templeton,  from  performing  the 
E.  C.  L.  3S6.  ThU  was  an  action  by  part  of  Fernand  In  the  play  of  ^oal^ 
Mlaa  Graddon,  the  singer,  to  recover  CkrUto,  (□  accordance  with  her  con- 
from  the  lessee  of  Drurv  Lane  Theater  tract;  and  also  restraining  him  from 
«  balance  of  salary  withheld  for  a  fine  employing  any  one  else  to  perform  the 
incurred  under  the  following  ctrcum-  part.  The  affidavits  disclosed  that  the 
stances :  The  singer  advertised  to  take  defendant  justified  his  dismissal  of  the 
the  p«rt  of  Catherine  In  the  Siegt  of  plaintiff  on  the  ground  that  she  wore 
Selgradt,  on  a  particular  night,  waa  her  dress  improperly.  This  the  plain- 
taken  ill  the  day  before.  Miss  Grad-  tiff  denied,  and  stated  that  the  dress 
don,  who  had  previously  played  It,  was  was  supplied  by  the  management.'' 
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for  good  cause,  as,  for  example,  for  failure  to  attend  rehearsals,* 
immoral  conduct,*  or  incompetency.'  But  an  actor  is  entitled  t(y 
actual  notice  of  dischai^e,  and  notice  posted  on  the  door  of  the 

freen-room   does  not  operate  to  terminate  the  contract,  unless 
rought  home  to  him.* 

1.  Fallnn  to  Attend  BelMRnali.—In  American  Open   Co.,  N.  Y.  Dailf 

the  absence  of  a  sufBcient  excuse  (or  Reg.  May  37th,  1887. 

failing  to  attend  a  rehearsal,  a  person  An  actor   has  no  right  to  iiuist  on 

discharged  for  Euch  reason  cannot  re-  taking  part  in  the  first  public  presenta- 

cover  in   en   action   for  damages   for  tion  of  a  plaj',  but  maj  be  discharged 

wrongful   dismissal.     Fisher  v.  Mon-  during  the  preliminarj    rehearsals  if 

roe,  li  N.  Y.  Supp.  173;   16  DbIj  (N,  he  shows  himself  unfit  for  the  part  and 

Y.)  461.     Plaintiff  in  this  case  sought  unsatisfactorj.     Wandell's  L41W  of  the 

to  excuse  her  failure  to  attend  a  re-  Theater  laS,  citing  White  v.  Hender- 

hearsal,  on  the  ground  that,  when  di-  son,  5  O'bson's  Law  Notes  5.     But  an 

rected  to  do  so,  on  the  day  preceding  actor   cannot   be   discharged    upon    a 

the  rehearsal,  she   was  physically  ex-  pretense   of    dissatisfaction    which    is 

hausted ;  but  it  did  not  appear  that,  at  neither  genuine  nor  honest.     Grinnell 


:   time   of    the   rehearsal,   she   was    v.   Kiralfy,   55    Hun   (N.  Y.)  4»:    tS 
phTBically  unablp  to  attend,  and  it  was     Abb.  N.  Cas,  (N.  Y.)  48. 
held  that  no  sufficient  excuse  for  non-         Two  VMkB'  Ho  tin*. — A  theatrical 


attendance  was  shown.  custom  of  dismissine  on  two  wedu' 
3.  Immoral  Condnot. — Where  an  ac-  notice  cannot  prevail  over  ■  specific 
tress  is  guilty  of  indecent  and  immoral  agreement,  and  where  an  actor  con- 
conduct,  so  gross  as  to  cause  the  other  tracts  for  a  certain  specified  period,  be 
members  of  the  companr  to  refuse  to  cannot  be  discharged  on  two  weekV 
associate  with  her,  and  so  open  as  to  notice,  unless  there  is  a  provision  la 
become  matter  of  public  scandal,  eren  that  effect  in  the  contract.  Wandell** 
though  she  fully  performs  all  her  the-  Law  of  the  "Hieater  115,  fiVia^Hallv. 
atrlcal  duties,  she  may  be  lawfully  dis-  Aronson,  4  N.  Y.  Law  J.  1499,  March 
charged.     Drayton  u.   Reid,    5   Daly  i6th,  1891. 

(N.  Y.)  443.  If  an  actor  entitled  to  two  weeks'  no- 

S.  Under   a   contract   for   plaintiff's  ticeof  discharge, isdischargedwithoot 


B  chorister  in  a  spectacular  notice,  he  may  ri 

play,  providing  that  in  case  his  services  amount    of    his    salary    for    the    two 

should  not,  "  in  the  estimation  of  the  "  weeks,  which  be  would  have  earned  if 

defendants,  "be satisfactorily  rendered,  the  stipulated  notice  had  been  given, 

it  should  then  be  lawful  for"  the  de-  Feverly  v.  Poole,  19  Abb.  N.  Cas.  (K. 

fendants  to  end  the  agreement,  after  Y.)  371. 

first,  however,  giving  "  the  plaintiff  "  t.  DeGellert  v.  Poole,  3  N.  Y.  Supp. 

two  weeks'  "  notice,'' it  was  held  that  651.   The  court,  io  rendering  the  opln- 

plaintiff  might  be  lawfully  discharged  ion  In   this   case,   said:  "Notifying  k 

at  any  time,  without  the   defendants  lady  of  confessed  talent  that  she  is  dia- 

glving  atij  reasontherefor.andit  could  charged,   by   posting   the  fact  In    the 

not  be  left  to  the  jury  to  say  whether  green-room,  would  hardly  be  an  agree- 

*■■     —    were   satisfactorily   ren-     able  form  of  notification  tr -•.— ~e 


dered.  Peverly  v.  Poole,  19  Abb.  N.  ordinary  feelings,  nor  do  we  tielieve 
Cas.  {N.  Y.)  271.  that  the  plaintiff  ever  contemplated 
Where  In  a  contract  it  was  provided  that  such  a  form  of  notice  should  be- 
that,  "In  the  event  either  of  incompe-  given  to  her  under  the  contract  It 
tency,  or  of  such  continued  illness  or  would  be  unreasonable  to  expect  every 
decrease  of  physical  or  vocal  facultjes  chorister  or  member  of  the  ballet  i> 
as  to  prevent  one  from  doing  service  be  dally  scanning  the  walls  oE  the 
for  a  period  of  more  than  two  weeks,  green-room  for  notices  of  their  dii- 
the  company  may,  in  Its  discretion,  charge,  when  the  more  agreeable  and 
cancel  or  annul  the  contract,"  the  word  easy  method  of  personal  communlca- 
"  incompetency "  was  held  to  mean  tion  was  at  all  times  present.  The 
physical  inability.  Brandt  v.  God-  plaintiff  was  a  member  of  the  defend- 
win,  3  N.  Y.Supp.  807:  Wandell's  Law  ants'  company,  under  theit  conalant 
ol  the  "Theater  137,  <ning  Young  v.  command  and  direction,  and  petaonal 
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For  a  wrongful  discharge,  an  actor  may  recover  damages,  but 
he  can  have  but  one  recovery,*  and  the  manager  may  reduce  the 
amount  by  showing  that  he  might  have  obtained  other  employ- 
ment of  the  same  general  character.* 

5.  Iqjimotioiu  Rutraining  Acton.— ^A  court  of  equity  cannot 
enforce  directly  the  performance  of  an  actor's  contract,  by  com- 
pelling him  to  act  with  a  certain  manager,  but  may  enforce  it  in- 
directly by  prohibiting  him  from  acting  with  any  one  else.'     But 

notice  was  so  easy  of  communication,  ticular   account,   he   may  appropriate^ 

tbat  we  are  satisfied  that  both  parties  the  payment  to  any  part  of  the  errear 

contemplated  it.     Under  our  construe-  he  chooses;  but  If  the  person  paying 

tlon   of  tbe  contract,  the   notice,   not  had,  at  the  time  of  the  payment,  made 

having   been    brought    home    to    tbe  an  entry  In  a  book  stating  it  to  be  lor 

pialndff,  was  insufficient  to  effect  her  a  specific   portion  of  the   arrear,  and 

discbarge."  had  at  the  time  shown  that  entry  to- 

1.  Where   the    action   is   brought  the  performer,  that  would  ha»e  beea 

before  the  expiration  of  the  term  of  evidence  of  such  an   appropriation  by 

service,  but  tbe  trial  does  not  come  off  the  debtor  as  would  be  binding  on  tbe- 

until   alter  the  term  has  expired,  he  other  party.     Frazer  i'.  Bunn,  6  C.  & 

may  recover  the  same   damages  as  if  P.   704;    34   E.   C.   L.   591.     See   also- 

the  action  had  not  been  brought  until  Paymbkt,  vol.  18,  p.  234. 

after  expiration  of  the  term.     Lf  the  Bmssr    Emplorwl    br    ConToration — 

trial  takes  place  before  the  expiration  Laws  of  New  Tork. — The  contract  obli- 

oC  tbe  term,  he  will  be  entitled  to  such  gation  to  pay  a  singer  employed  by  & 

damages  as  tbe  evidence  shows  he  hag  corporation  for  a   specified  time,  at  a 

actually  sustained  up  to  the  time  of  salary  named,  is  a  "debt  "of  tbe  cor- 

the  trial,  and  if  at  that  time  his  loss  is  poration   from   the  time  the  contract 

only  probable  and  not  actual,  tbe  re-  goes  into  effect,  within  the  meaning  of 

covery  should  be  for  nominal  damages  the  statute.     Brandt  v.  Godwin,  3   N. 

only.     But  a  former  recovery  of  part  Y.  Supp.  807. 

of  the  damages  will  bar  a  subsequent  I.  In  an  action  for  damages  brought 

Everson  v.  Powers,  89   N.   Y.  byanactorfornotbelngallowed t< 


;  Parry  -v.  American  Opera  Co.,  19    work,  or  for  wrongful  discharge,  it  may 
b.   N.   Cas.   (N.  Y,)  abg.     In  Uiis     besbown,  by  wayof  mitigation  of  dam- 
where  an  actor  was  hired  for    ages,  that  he  had  opportunities  to  make 


tweuty-Gve  weeks  and  discharged  after  a    theatrical     engagement    elsewhere^ 

eight  weeks'  service,  It  was  held  that  a  which  he  did  not  accept.     Howard  v. 

recovery  of  judgment  for  the  damages  Daly,  61  N.  Y.  377;  19  Am.  Rep.  285; 

sustained  for  the  two  weeks  following  Everson  v.   Powers,  69  N.  Y.  537;  42- 

his  discharge,  barred  any  further  ac-  Am.  Rep.  319. 

tlon  for   damages   for   the  remaining         B.  Duff  v.   Russell,   14  N.  Y.  Supp.. 

fifteen  weeks  for  which  he  was  hired,  134;  Fredricts  v.  Mayer,  13  How.  Pr.. 

although   his  services,  had  they  been  (N.   Y.)   566;  Daly  !■.  Smith,  38  N.  Y. 

rendered,  wereto  bepaldfor  Inweekly  Super.   Ct.    158;    Cort   v.  I^ssard,  iS- 

Installments.  Oregon   331;    17   Am.   St.   Rep.    736; 

FlHdliic—I>MUr«UoiL— A  performer  Montague  v.  Flockton,  L.  R.,  16  Eg. 

at   a  theater,  who  Is   to   be   paid   for  1S9;    Webster  v.  Dillon,  3  Jur.  N.  S. 

nights   of   performance   on  which   be  433.     And   see   3   High   on   lnjunc„  {- 

does  not  perform,  as  well  as  those  on  1164;  3  Pom.  Eq.  Jur.,^  '343!  Injitnc- 

which  he  does  perform,  should  not  de-  tions,  vol.  10,  p.  948. 
claie   for   work  and   labor,   but  "  for         In  the  earlier  cases  the  courts  belt} 

arrears  of  salary  as  a  hired  performer."  that  as  they  could  not  enforce  the  pos- 

Frazerv.  Bunn,  8C.  &  P.704;  34  E.C.  Itive  part  of  the  contract,  they  would 

L.  sga.  not  enjoin  the  breach  of  the  negative- 

Arrun  of  SalUT — ApplleatlOB  of  part.  Kemble  v.  Kean,  6  Sim.  334; 
FftTineiita. — Where  a  performer  at  a  Clark  v.  Price,  3  Wils.  Ch.  157;  Kim- 
theater  has  arrears  of  salary  due  him,  berly  v.  Jennings,  6  Sim.  340;  San- 
and  money  is  paid  to  taim  without  Its  quirico  v.  Benedetti,  1  Barb.  (N.  Y.) 
being  stated  that  it  is  paid  on  any  par-  315;  Hamblin  v.  DlDneford,  a  Edw. 
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as  the  granting  or  refusing  of  an  injunction  rests  in  the  sound 

discretion  of  the  court,  it  will  not  be  granted  where  it  would 
operate  oppressively,*  or  when  it  is  not  the  fit  or  proper  mode  of 

redress  in  the  circumstances,*  and  it  will  be  refused,  unless  it 

Ch.  (N.  Y.}  539;  Dietrlchien  v.  Cob-  London  eUge,  uid  accepted  an  ea- 
burn,  I  Pblla,  (Pa.)  ja;  Burton  v.  Mar-  eagement  to  do  so  at  a  salary  much 
shall,  4  Gill  (Md.)  ^7;  ^5  Am.  Dec.  less  than  he  received  in  the  provJDce*. 
171.  Afterwards,  an  injunction  waa  Though  there  was  nothine  expresied 
allowed  where  there  was  a  ne^tWe  on  the  Eubject,  the  court  inferred  an  en- 
clauae  in  the  contract  prohibiting  the  gagemeni  on  the  part  of  the  ptaintifl  to 
actor  from  performing  under  any  other  employ  the  defendant  for  a  reasonable 
management,  but  it  was  still  refused  in  time,  and  on  the  part  of  the  defendant 
ttie  absence  of  such  negative  clause,  a  not  to  perform  elsewhere;  but  the  ap- 
Migh  on  Injunc,  f}  ii^<  i^^;  Lumlev  pearance  of  the  defendant  having  been 
V.  Wagner,  I  DeG.  M.  &  G.  604;  Catd-  delayed  untlt  live  months  had  elapsed, 
well  f.  Cline,  8  Martin  N.  S.  (La.)  it  wa*  held  that  he  had  a  right  to  seek 
684;  Butler  V.  Galletti,  31  How.  Pr.  emplorment  elsewhere. 
(N.  Y.}465J  Hajes  v.  Wtllio,  11  Abb.  3.  "to  obtain  an  injunction,  it  must 
Pr.  N.  S.  (N.  Y.)  167,  For  a  summaij  be  shown  that  the  actor's  artistic  abili- 
of  the  modern  doctrine  on  the  sub.  ties  are  eitraordlnarj  and  of  special 
ject,  see  Reporter's  Note  to  16  Fed.  merit,  and  that  the  plaintiff  has  no 
Rep.  4a,  43.  adequate  remedy  at  law.  Carter  v. 
VTtt  of  Ha  SxMt^ A  theatrical  men-  Ferguson,  58  Hun  (N.  Y.)  j6q;  Bronk 
ager  Is  not  entitled  to  a  writ  of  "■  "  "  •  -■««-" 
txeat,  on  a  bill  for  the  specific  perform-  446; 
ance  of  a  contract,  previous  to  the  Ewing,  34  Abb.  N.  Gas.  (N.  Y.)  419; 
time  at  which  the  contract  is  to  be  per-  Cort  v.  Lassard,  18  Oregon  aai;  17 
formed,  and  before  any  right  of  action  Am.  St.  Rep.  736;  3  Pom.  Eq.  Jur..  f 
has  accrued  thereon,  either  at  law  or  1343.  Where  a  manager  makes  a  con- 
In  equity,  against  the  defendant;  and  tract  for  a  dramatic  season,  with  an  act- 
further,  a  bill  quia  timet,  upon  a  con-  or  of  distinction,  who  Is  a  great  artis- 
tract  for  personal  services  to  be  per-  tic  acquisition,  and  it  was  understood 
formed  at  a  future  time,  cannot  be  filed  at  the  time  of  the  making  of  the  con- 
fer the  purpose  of  obtaining  equitable  tract,  that  the  same  was  entered  into 
ball,  although  there  Is  danger  t>iat  the  l>ecause  such  manager  desired  to  se- 
defendant  may  leave  the  state  before  curebls drBmBticservlce,hli name,and 
the  time  for  the  performance  of  the  to  prevent  his  acting  elsewhere  in  the 
arrives.        DeRivafinoli     v,  same  place  withoutnls  permlHion,  and 


CoraettI,  4  Paige  (N.  Y.)  364;  35  Am.  auch  manager  has  publicly  announced 

"--    —'      In  this  case  it  was  sought  to  such  penon  as  a ' '  " 

inger  under  contract  pany,   the   engaj 

from  departhig  with   a   rival  manager, 

But  where  an  lie  announcement  of  his  appearance  at 


Dec.  531.     In  thia  case  II  was  sought  to    such  penon  as  a  member  of  the  ci 
^strain  an  opera  singer  under  contract     pany,   the   engagement  of  such  acujr 
o  sins  in  New  Yo»,  from  departhlg    with   a   rival  manager,   and  the  pub- 


^                               i>  e»»at,  another  theater,  presents  a  case  of  ii^ 

If  necessary  to  carry  out  the  injunction,  reparable  damage,  although  such  actor 

will  Issue.     Hares   o.  Willio,  11    Abb.  may  be  pecuniarily  able  to  respond  to 

Pr.  N.  S.  (N,  Y.)  167.  any  damages  that  might  be  recovered 

1.  Aetw  Oaitiurt  B«  Oompalltd  to  Bo-  by    law.     Daly    v.  Smith,    38    N.  Y. 

main  IdU.— An  actor  cannot  be  com-  Super.  Ct.  58. 

pared   to  a  mere  clerk,  for  his  success  The  person  by  whom   the  principal 

depends  on  his  being  continually  Ijefore  defendant  is  employed,  may  have  him- 

the  public,  and  a  manager  wilt   not  be  self  made   a  party  to  the  injunction, 

entitled  to  an  interlocutory  Injunction  Strobridge  LlthographingCo.i'. Crane 

to  prevent  an  actor  employed  by  him,  (Supreme  Ct.J,  13  N.  Y.  Supp.  834. 

from  appearing  at  a  rival  house,  when  Aa  injunction  wilt  l>e  refused  where 

after  months  have  passed,  he  Is  not  at-  there  Is   a  restrictive  clause,  without 

towed  to  appear  upon  his  employer's  any   substantial    l>enefit   therefrom  to 

stage,    although    hU    salary     is    paid,  the  plaintiff,  as  where  the  complainant 

Fechter  v.  Montgomery,  33  Beav.  33.  has  no  theater  in  active   operation  nor 

In  this  case,  the  defendant,  a  provincial  Is  likely  to  have  for  some  time  to  come, 

actor,  was  desirous  of  appeamig  on  the  No  custom  can  be  withdrawn  from  him 
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appears  that  the  contract  is  fair,  just,  and  equitable  to  the  actor  as 
wellag  to  the  manager.' 

Xn.  CBimnna  or  thx  Pbih. — The  editor  of  a  public  newspa- 
per may  comment  candidly  on  any  place  or  species  of  public 
entertainment,  but  it  must  be  done  fairly,  and  without  malice 
or  a  view  to  injure  or  prejudice  the  proprietor  in  the  eyes  of 
the  public.  If  so  done,  however  severe  the  censure,  the  justice 
of  it  screens  the  editor  from  legal  proceedings;  but  if  it  can  be 

and  no  damage    result     De  Pol  v.  Braham,  i6  Fed.  Rep.  37.     Bat  where 

Sohike,  7  Robt  (N.  Y.)  380.  the  contract  provided  tbat,  in  cate  of 

In   Metropolitan    Exhibition   Co.  v.  a.  breach,  the  defendant  should  forfeit 

Ward  (Supreme  CL),  9  N.  Y.  Supp.  and  paj  to  the  plalntiS  two  hundred 

779,  the  defendant  aRreed  to  render  m«  dollars,  which  should  be  deemed   fot> 

aervices  at  baM-baJIplajer,  during  the  felted    hj   breach   without  any   legal 

season  of  1S89,  the  contract  proTldlng-  proceedings,   it  was    held    to    be    an 

"to   reserve"   the   defendant   for   the  agreement  for  liquidated  damigei,  and 

year  1890,  at   a  laXarj  not  less  than  a  an  injunction   was  refused.     Hahn  v. 

sum  named.     No  salair,  lerms,or  con-  Concordia  Soc.,  41  Md.  460. 

ditlons  were  provided  (or  189a   It  was  1.  3  Storj's  Eq.,  f  950;  Mapleson  v. 

provided,  that  the   contract  might  be  Del  Fuente,  13  Abb.  N.  Cai.  (N.  Y.) 


s  regarded  the  year  tSgOi  Klmberlj   v.   Jennings,  6    Sim.   340; 

was  not  definite  enough  to  entitle  plain-  Baldwin  r.  Society  Tor  DtSuslon,  etc., 

tiff  to  a  preliminary  injunction,  pend-  9  Siin.  393. 

ing  suit  to  restrain  the  defendant  from         An  actress  having  no  business  ex- 

■n^ing  a  contract  with  another  party  pertence,  made  a  contract  to  act  with  a 

for  that  year.  certain  manager  for  six  years,  she  to 

PraUmlnaiT   Intwioticnt. — A   prelim-  have  half  the  net  profits  after  the  first 

inary  injunction  wilt   not   be  granted  year,  but  no  voice  In  the  management 

except  in   cases   where    tbere   is   the  of  the   business.     Shortly  before  that 

strongest  probabJIitv   that   the   court  contract  expired,  she  entered  into  « 

will  ultimately  decide  that  the  plain-  new  contract  for  a  like  period.  In  which 

tiff  is  entitled  to  the  relief  demanded,  the  manager  had  inserted  aclause  that 

Metropolitan  Exhibition  Co.  v.  Ward,  she  was  satisfied  with  the  outcome  of 

34  Abb.  N.  Cas.  (N.  Y.)  143;  Hamli-  the  expired  contract  and  wlthhls  busi- 

ton  Accessory  V.  Transit  Ca,  3  Abb.  -■..... j   ._   -_ 

Pr.  (N.  Y.)  JS5- 

Sp»»»i».ifc  iim  T.lq»ia»t»*  n».n»y. ......        

Where  the  parties   have  agreed  upon  ment    of  a   third   person   during   t 

liquidated     damages     for    the    viola-  period  covered  by  the  second  contract, 

tion  of  a  covenant,  It  seems  an  Injune-  the  court  heldthst  It  waserror,  in  view 

tion  will  not  be  allowed ;   but  a  mere  of  the  trust  relation  which  existed  be- 

pcnalty  designed  solely  to  secure  the  tween  the  parties,  to  exclude  defend- 

observance  of  a  contract  will  not  be  ant's    evidence    tending  to  show  the 

construed  as  liquidated  damages,  nor  plaintiff 's  breach  of  the  first  contract, 

Srevent   an   injunction.      McCaull   v.  as  his  conduct  In  that  respect  would  af- 

rabam,  16  Fed.  Rep.  37 ;  Mapleson  d.  feet  his  right  to  equitable  relief.     Hill 

DelPuente,i3  Abb.N.Cas.(N.Y.)i*4.  o.  Haberkom  (Supreme  Ct.),6  N.  Y. 

Where  the  contract  provided  for  "the  Supp.  474. 

forfeiture  of  a  week's  salary,  or  term!-        An  opeiaainger,  by  agreement  dated 

nation  of  the  engagement,  at  the  man-  only  as  to  the  year  1870,  agreed  to  sing 

ager's  option,  without  debarring  him  at  a  certain  theater  for  the  whole  Lon- 

from    enforcing    the  contract   as   he  don  season,  and  nowhere  else  In  the 

might  see  fit,"  It   was  held  that  this  kingdom  of  Great  Britain  during  Ih< 

clause  was  not  an  agreement  for  llqui-  year  1871,  without  the  written  consent 

dated  damages,  and  that  an  injunction  of  the  employer.     The  singer's  salary 

would  Issue  tt>  restrain  the  threatened  didnot  extend  beyond  the  season  which 

violation  of  the  contract.     McCaull  v.  ended  on  the  5th  of  August,  1871.     On 
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proved  that  the  comment  is  unjust,  malevolent  or  exceeds  the 
bounds  of  fair  opinion,  it  is  a  libel  and  therefore  actionable.' 

Zm.  Hmnro. — The  audience  have  a  right  to  express  their  free 
and  unbiased  opinions  of  the  merits  of  a  play  and  of  the  performers 
who  appear  upon  the  stage,  or  to  give  expression  to  the  feelings 
excited  at  the  moment  by  the  performance,  and  in  this  manner 
may  applaud  or  hiss ;  but  if  parties,  by  a  preconcerted  plan,  at- 
tend a  theater  to  hiss  an  actor  or  the  play,  they  will  be  liable  to 
an  action  of  conspiracy,*  and  if  the  disturbance  is  such  as  to  ren- 
der the  actor  entirely  inaudible,  though  no  personal  violence  be 

motion  for  Injunction  to  restrain  him  nor  another  manager  from  giving  her 
singing  elsewhere  after  the  season  was  employment  within  the  term  as  an  ac- 
over,  but  during  the  year  1871 ,  it  was  tress  ;  neither  can  specific  execution  of 
held  that  the  court  would  not,  under  such  a  contract,  he  against  the  husband 
the  circumstances  of  the  case,  grant  an  or  wife,  be  decreed.  Burton  v.  Mar- 
injunction  on  an  interlocutory  appii-  shall,  4GIli  (Md.)  487145  Am.  Dec.  171. 
cation.  Mapleson  v.  Bentham,  JO  W.  1,  Dibdin  v.  Swan,  i  Esp.  28;  s  Re- 
R.  176.  vised  Reports,  717;  Librl  andSlak- 

Closing  the  season,  for  which  an  der,  vol.  1^,  p.  331.  In  an  action  by  the 
actress  was  engaged,  four  weelcs  earlier  manager  of  an  opera  for  libel,  be  need 
than  the  Ume  specified  In  the  con-  not  aver  or  prove  that  he  had  a  licenser 
tract,  whereby  an  actress  did  not  re-  the  legal  presumption  being  that  he 
ceive  a  benefit  from  which  she  ei-  has  not  violated  the  law.  Fry  o,  Ben- 
pected  to  realize  (500.  but  for  which  nett,  aS  N.  Y.  314. 
she  subsequently  accepted  (130,  and  9.  Gregory  v.  Brunswick,  t  C.  &  K. 
her  inability  to  obtain  compensation  34;  47  E.  C,  L.  23;  King  v.  Mawbey,  6 
for  said  four  weeks,  constitutes  no  de-  T.  R.  ^18;  4  Bl.  Com.  136;  Wright  on 
fense  to  an  application  for  an  injunc-  Criminal  Conspiracies  3] ;  Cbihimai. 
tion  in  such  a  case.  Nor  the  not  per-  Conspiracy,  vol,  4,  p.  58a. 
mlttingher,duringthepreviousseason,  Tindal,  C.  Li  in  Gregory  v.  Bruna- 
to  appear  on  the  stage  on  a  suf!icient  wick,  i  C.  &  K.  ]4;47  E.  C.  L.]3,s«id: 
number  of  occasions,  and  the  casting  "  The  law  on  this  subject  lie*  in  a  nar- 
her,  when  she  was  permitted  to  appear,  row  compass.  There  is  no  doubt  that 
in  parts  entirely  subordinate  to  the  line  the  public  who  go  to  a  theater  hare 
of  business  to  which  she  was  entitled,  the  right  "to  express  their  free  and  nn- 
and  an  allegation  in  general  terms  that  biased  opinions  of  the  merits  of  the- 
the  manager's  intentions  in  inducing  performers  who  appear  upon  the  staga. 
the  contract  [of  which  the  actress  was  At  the  same  time,  parties  have  no 
not  aware  at  the  time),  were  not  to  right  to  go  to  a  theater  by  a  precoo- 
produce  the  actress,  but  to  prevent  her  certed  plan,  to  lUake  snch  a  noise  that 
appearance  on  the  stage,  and  thus  to  an  actor,  without  any  judgment  being 
Injure  her  professional  standing  and  formed  on  fiis  performance,  should  be 
reputation,  without  stating  any  partlc-  driven  from  the  stage  by  such  a 
ulars,  facts,  or  circumstances  tending  scheme,  probably  concocted  for  an  un- 
to establish  a  motive  for  such  a  course,  worthy  purpose.  And  in  3  Bishop's 
is  wholly  insufficient  to  raise  a  defense,  Crim.  Law,  4  308,  note,  the  language 
especially  when  other  facts  In  the  case  of  Bushe,  C.  J.,  in  Rex  v.  Forbes,  i 
tend  to  prove  the  allegations.  Daly  i>.  Craw.  &  D.  157,  is  thus  quoted:  "They 
Smith,  38  N.  Y.  Super.  Ct.  158.  (the  audience)  may  cry  down  a  play  or 

miare  Hnitiand  OoutrMta  Ittr  Wilis. —  other  performance,  which  they  dislike. 
Upon  a  contract  made  by  a  husband  or  they  mav  hiss  or  hoot  the  actors 
for  himself  and  wife,  that  his  wife  who  depend  upon  their  approbation  or 
should  perform  at  the  theater  of  the  caprice.  Even  that  privilege,  however. 
manager  named  therein,  during  a  cer-  is  confined  within  its  limits.  They 
tain  period  for  a  certain  salary,  a  court  must  not  break  the  peace,  or  act  in 
of  equity  will  not  enjoin  the  wife  from  such  a  manner  as  has  a  tendency  to  ex- 
performing  in  any  other  theater  during  cite  terror  or  dlsturt>ance.  Their  cen- 
the  same  period ;  nor  the  husband  from  sure  or  approbation,  although  It  may 
permittinghertochangeherresldence;  be  noisy,  must  not  be  riotooa.  lliU 
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offered  to  any  individual  nor  any  injury  done  to  the  house,  they 
are,  in  point  of  law,  guilty  of  riot.' 

XI7.  Caxaiaoz,  Teavbfobtatioit,  Bajmaai,  >TO.~The  damage 
resulting  to  a  theatrical  troupe  through  the  delay  of  a  train,  re- 
sulting from  the  particular  character  of  their  business  which  was 
unknown  to  the  railroad  company,  has  been  held  too  remote  to  be 
recovered.* 

Stage  properties,  costumes,  paraphernalia,  advertising  matter, 
etc.,  do  not  fall  under  the  denomination  of  ba^age,  and  in  the 
absence  of  negligence,  no  liability  can  arise  against  a  carrier  (or 
their  loss  or  destruction,  unless  knowingly  accepted  by  him  as 


__ _  jr  approbation  n  ,       ,     ,           „     . 

pressloQ  of  the  feelings  of  the  momeot,  but  It  did  not  appear  that  the  telegram 

for,  if  it  be  premeditated   bj  a  number  \ras  received   In   time   to  remedj  the 

«f   persons    confederated    beforehand  dlflicultr,   and   It  nas    held     that   he 

to  cry   down   even  a  performance  of  could  not  recover  damagea.     And  aee 

an   actor,  II  becomes  criminal.     Such  Weed   v.   Louisville,  etc.,     R.  Co,,   a 

are    the   limits   and   privlteges  of  an  case  decided  tn  i8S6  in  the  dMHct  court 

audience,    even     ai     to     actors    and  of  Parish  of  Orleane,  not  reported,  but 

authors."  cited  In  36  Am.   &  Gng.  R.  Cas.  163. 

1.  Re«  V.  Forbes,  1  Craw.  &  D.  157.  Here,    Tisot,  J.,   is   reported   to   have 

The  spectators  have  no  right  to  ere-  said :   "This  la  a  dam^e  *ult   against 

ate  a  disturbance,  because  the  prlcesof  the  defendant  com  pan j  for   falling   to 

admission  are  exorbitant     Cliffords,  bring  a  theatrical  company  into   thU 

Braddon,  j  Camp.  358.     Lord   Mans-  city  on  schedule  time.    The  law  gov- 

field,  in  this  case,  said ;  "  Theaters  are  eming  in  such  actions  may  be  taken  to 

not  absolute   necessaries   of   life,   and  be  stated  In  the  case  of  Gordon  v.  R^ 

any  person  may  stay  away  who  does  Co.,  51  N.  H.  J96,  on  the  general  quea- 

no't  approve  of  the  manner  in  which  tlon  of  llabilltj'  for  delays,"  viz.,  that 

they   are  managed.     If  the  prices  of  the  publication  of  a  time-table  imposes 

admission   are  unreasonable,   the  evil  upon   the   company    an   obligation   to 

will  cure  itself.     People  will   not  go,  use  due  care  to  have  trains  arrive  and 

and  the  proprietors  will  be  mined,  un-  leave  In  accordance  with  the  table,  but 

less  they   lower  their  demands.     But  not  an  absolute  and  unconditional  en- 

the  proprietors  ol   a   theater   have   a  gagement. 

right  to  mani^e  their  property  f  n  their  Theatrtaal  Rates. — T  h  e  Interstate 
own  way,  anato  fix  what  prices  of  ad-  commerce  commission  held  that  It 
mission  they  think  most  for  their  own  would  not  undertake  to  say  In  advance 
advantage.  what  rates  railroad  companies  shall  or 
t.  Georgia  R.  Co.  f .  Harden,  71  Ga.  shall  not  make  to  any  class  or  organ- 
518;  26  Am.  &  Eng.  R.  Cas.  361.  In  izatlon  of  persons.  Ih  re  Theatrical 
this  case,  a  theatrical  tnanager  pur-  Rates,  i  Int.  Com.  Rep.  18. 
chased  tickets  for  himaelf  and  troupe,  S.  They  are  not  articles  required  for 
from  a  railroad,  at  the  terminus  of  the  pleasure,  convenience,  or  ne- 
which  they  were  to  take  a  connecting  cessity  of  the  passenger  during  his 
train  and  proceed  to  a  point  at  which  journey,  but  are  plainly  intended  for 
a  performance  was  to  be  given.  Tickets  the  larger  or  ulterior  purpose  of  carry- 
had  been  sold  to  this  performance  to  Ing  on  the  theatrical  business.  Oakes 
the  amount  of  (zSo.  There  had  been  f.  Northern  Pac.  R.  Co,,  10  Oregon 
«  collision  of  other  trains  on  the  first  193;  33  Am.  St.  Rep.  116,  And  see 
railroad  and  the  train  taken  by  plain-  Baggagb,  vol.  i,  p.  1053. 
tlfr  was  delaved  so  as  to  miss  connec-  If  the  carrier  has  actual  notice  of 
Hon  with  the  next  train.  PlalntlfT  the  nature  of  the  property,  and  receives 
failed  to  reach  his  destination,  and  the  it  as  baggage,  he  will  be  liable.  But- 
money  was  refunded  to  the  purchasers  ler  v.  Hudson  River  R.  Co,,  3  E.  D. 
of  seats.  At  the  point  of  delay,  late  at  Smith  (N.  Y.)  571 ;  Haines  v.  Chicago, 
night,  plalntlfT  first  notified  the  com-  etc^  R.  Co.,  39  Minn.  i6t,  per  Mltch- 
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XT.   LITIBABT    FXOFEETT  DT  TO^UXUi    PBODUCTinn— (See  also 

Copyright,  vol.  4,  p.  147;  Literary  Property,  vol.  13,9.  t)i6J. 
— The  exclusive  right  to  publicly  perform  a  dramatic  composi- 
tion is  dependent  on  the  existence  of  a  copyright  therefor,  and  an 
injunction  will  lie  to  restrain  the  unauthorized  publication  of  a 
dramatic  composition.* 

THEFT— (Sec  Larceny,  vol.  12,  p.  760;  Marine  Insurance, 
vol.  14,  p.  378). — Theft  is  synonymous  with  larceny.* 

I^OEIS.— See  note  3. 

ell,  J.;  Texas,  etc.,  R.  Co.  v.  Capps  surance  policy,  aroae,  it  was  said  that 

(Tex.  1884),  16  Am.  &  Eng.  R.   Cas.  Its  "primarj  meaning,  which  ii  now 

ii8;Hoeger  v.  Chicago,  etc.,  R.  Co.,  63  the  ordinarT- one,  Is  that  of  secret  ste«l- 

WIs.  100;  53  Am.  Rep.  171;  i   Walfa  ingor  slmpie  larceny."   But  in  Taj-Ior 

Act.  &  Def  82.  V.  Liverpool,  etc,   Steam   Co.,  L.  R., 

In  Sloman  *.Great  Western  R.  Co.,  9  Q^  8.546,  U  is  held  that  "  thieTea," 
-...._  ,»T  II-  .  ^  I  ,.,___,  J  .i__.  .,__  ^g  u>ed  In  an  insurance  policy,  must 
be  applied  to  thieves  external  to  the 
less  the  agent  who  receives  the  bag-  ship.  In  SpinettI  v.  Atlas  Steam- 
gage  violates  a  regulation  of  the  com-  ship  Co.,  80  N.  Y.  71 ;  36  Am.  Rep. 
pany  In  doing  so,  and  the  passenger  579;  Taylor  i>.  Liveipool,  etc..  Steam 
ha;  notice  of  the  regulation.  But  the  Co.,  L,  K,,  a  Q.  B.  ^46,  is  disapproved, 
passenger  must  be  aware  of  the  reg-  and  the  difference  in  the  views  of  the 
ulalion,  for  otherwise  the  act  of  the  courts  of  England,  from  those  of  the 
agent  done  within  the  usual  scope  of  Stale  of  NewTork,  as  to  the  meaning 
his  employment,  will  bind  the  carrier,  of  the  words  "theft"  and  "thieve* 
regardless  of  any  private  instruction*,  in  policies  of  insurance,  pointed  out. 
Minter  v.  Pacific  R.  Co.,  41  Mo.  jojj  And  see  Mariite  Ihsuramck,  vol.  14, 
97  Am.  Dec.  a88.  p.  378. 

1.  Bouclcault   V.  Hart,   :3  Blatchf.  Btatntorr  Orlms  of "  Tlwft "  la  Taona. 

(U.  S.)  47;  Palmer  v.  DeWit,  47  N.  — See   Smith   v.  State,  31  Tex.  App. 

Y.  S3J;  Chappell   v.  Boosey,  21   Ch.  133;   Campbell  n.   State,  43  Tex.  591; 

Div.  133.    And  aee  Injunctions,  vol.  Bawcom  ».  State,  41  Tex.  189;  Counts 

lOjp.  933.  ■o.  State,  37  Tex.  s93;   Foster  v.  State, 

The  performance  of  a  play  in  public  ai  Tex.  App.  So;  Marshall  v.  Stale,  4 

with  the  consent  of  an  author,  does  not  Tex.  App.  ^49;  Powell  r.  State,  7  Tex. 

constitute  evidence  of  a  dedication  to  App.  467;  Turner  v.  Slate.  7  Tex.  Appu 

the  public,  or  an  abandonment  of  his  596 ;  Williams  v.  State,  4  Tex.  App.  5 ; 

rights,  Boucicault   v.  Fox,  5   Blatchf.  Dismuke  v.  State  (Tex.  Cr.  App.  1893), 

(U.  5.)  87 ;  but  It  seems  that  a  spec-  so  S.  W.  Rep.  561;  Stegall  i>.  State,  3,1 

tator,  in  the  absence  of  an  understand-  Tex.  Cr.  Rep.   100;   Beckham  i.  State 

ing  with   the  proprietor  limiting  the  (Tex.  Cr.  App.   1893),  12   S.  W.  Rep. 

use  he  may  make  of  Ibe  knowledge  de-  411;  Dale  v.  State,  32  Tex.  Cr.  Rep.  73; 

rived,   mar   publish  what  he   can  re-  Taylor  f.  State,  31  Tex.  Or.  Rep.  1 10; 

member ;  but  he  cannot  make  use  of  Brown  11.  State  (Tex.  Cr,  App.  1893), 

notes  or  a  phonographic  copy.    Keene  33  S.  W.  Rep.  24;   Frank  -v.  State,  30 

p.  Clark,  s  Robt.  (N.Y.)  38.     And  see  Tex.    App.   381;    Hurley  n.   SUte,   30 

Keene   v.   Kimball,    16  Gray  {Mass.)  Tei.   App.  333 ;  Massey  v.   State,   31 

5^51 ;  Keene   v.   Wheatley,   9  Am.   L.  Tex.   Cr.   Rep.  91 ;  Lawless  t'.   State 

Reg.  33.  (Tex.  App.  1891),  19  S.  W.  Rep.  676. 

9.  Bouv.  L,  Diet.  Blackatone  uses  the  Thaft  (Lost  bj).— See  Lost,  voL  13, 

words  "theft"  and   "larceny"  as  de-  p.  1058. 

scriptive  of  one  and  the  same  offense.  Theft   Bote. — See   Criminai.   Law, 

Bl.  Com.,  vol.  4,  p.  329.  See  People  ■v.  vol.  4,  p.  657. 

Donohue,  84  N.  Y.  441.  As  DisUaBnlahad  ftom  "■""—«'"—* 

In  American   Ins.  Co.  v.  Bryan,  26  — See  Embezzlkhknt,  voL  6,  P- 45S- 

—  -"•'-'       "          "  I.  In   FoUoy   of    I&anTattaa.  —  The 

words  "their  two-story  brick  and  gravel 

of  the  word  "  theft,"  as  used  in  an  In-  roof    building,"  used  in  a  policy  of 
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THMT— (See  Issue,  vol.  ii,p.  908).— Then  means  at  that  time, 
in  that  event,  or  in  that  case.' 

iDfurance  to  describe  the  property  in-  Piclcett,  i  Hill  £q.  (S.Car.)  35;  Wight- 

sured,  do   not   necessarily   import  an  man  v,  Carlisle,  14  Vt.  196. 

absolute  legal  title  in  the  building  itselL  Thesiger,   L.   J.,    in   Mortimore   v. 

The  words  "his  "  or  "their  "  in  a  policy,  Slater,  7  Ch.  Div.  31J ;  aj-'d  In  H.  L. 

as  descriptive   of   the  propertj  of   tlie  nom.  Mortimore  v.  Mortimore,  48  L. 

assured,  do  not  render  the  policj-  void  1.  Ch.  470 ;  4  App.  Cas.  448,  in  dlscuss- 

If  the  insured  has  an  Insurable  interest,  ing   the    meaning    of    "then,"   where 

although  the  interest  tanj  be  qualiGed  propertj  Is  given  upon  certain  events 

or  defeasible,  or  even  an  equitable  In-  to   such   persons   as   shall  "then"  be 

teresL     Fowle  v.  Springfield  Ins.  Co.,  next  of  kin  or  relations  of  the  testator, 

133  Mass.  194.  said  :  "  The  cases  seem  to  me  to  divide 

In  a  VllL — In  Boreham  v.  Bignall,  8  themselves   into   three   classes.      The 

Hare  131,  a  substitutional  gift  tc  "their  first  of  those  classes  is  the  one  where 

children,"  was    held    conclusivel/    to  the  word  'then,'  as  an  adverb  of  time, 

•how  that  one  wife  onlj  of   the  first  Is  attached  to  the  description  of  the    - 

beneficiaij  was  in  the  contemplation  class;  and  In  that  case,  as  in  Wharton 

of  the  testator,  and  that  that  wife  must  v.  Barker,  4  K.  &  J.  483,  and  Long  v. 

have  been  the  one  llvlog  at  the  date  of  Blackall,  3  Ves.  ^,  it  was  decided  that 

the  will.  the  word  'then'  imported  the  time  at 

BMd  Olatarlbntimr.— In  a  covenant  which  the  class  so  described  is  to  be 
bj  two  or  more  for  themselves,  "Iktir  ascertained.  Wheeler  v.  Addams,  17 
exs.,  ads.,  and  ass's,''  the  word  "their"  Beav.  417,  is  to  a  certain  extent  an  ex- 
is  necessarily  read  distributivelj,  be-  ceptlon  to  that  rule;  but  I  think  that 
cause  the  parties  do  not  anticipate  that  may  be  explained,  because  we  And  that 
they  will  have  the  wme  exs.,  etc.;  but  in  Ihat  case  there  is  a  reference  In  the 
the  word  win  not  convert  ■  covenant  limitation  to  one  of  the  peraons,  who 
otherwise  joint  Into  a  separate  cove-  had  been  a  tenant  for  life  before  the 
nant.  White  v.  Tyndall,  13  App.  limitation  came  Into  force. 
Cas.  363.  "The  second  class  of  cases  consists 

1.  As  an   adverb  of   time,   "  then  "  of  those  where  words  of  futurity,  but 

means  "at  that  time,"  referring  to  a  without  the  adverb  of  time,  are  attached 

time  specified,  either   past  or   future,  to  the  description  of  the  class,  and  in 

It  has  DO  Doner  in  itself  to  fix  a  time,  that  class  of  cases  we  find  no  distinction 

but   simply   refers  to  a  time   already  drawn,  but  In  every  one  of  them  we 

fixed.     Mangum  v.  Piester,  16  S.  Car.  find  that  it  was  held   that  the  words 

339;  Dove  V.  Torr,  ij8  Mass.  38;  Wood  must  speak  from  the  time  of  the  testa- 

V.   Bullard   (Mass.   189a),  7  L.   R.  A.  tor's  death.     The  cases  cited  on  that 

{04;   Cresson's  Appeal,  76  Pa.  St,  19;  point  have  been  Holloway  v.   Hollo- 

,alrd's  Appeal,  85   Pa.  St.  343;   New-  way,  5  Ves.  399,  and  Doe  v,  Lawson,  3 

berry  v.  Hiuman,  49  Conn.  130 ;  Farnam  East  291. 

i>.  Farnam,  5j  Conn.   379;   Gibson  v.  "The   third   class   of   cases   Is   that 

Hardaway,   68  Ga.  378;    Heasman   v.  where  the  word  'then,'  the  adverb  of 

Peaise,  L.  R.,  7  Ch.  App.  660.  time,   is  used,  but  where  vou   find  It 

The   word    "then,"   although   In   a  used  not  In  connection  with  the  de- 

strictly  grammatical  sense  an  adverb  scHption  of  tbeclass,  but  In  connection 

of  time,  is  nevertheless  often  used  for  with  the  time  at  which  the  estate  Is  to 

the  purpose  of  denoting  an  event  or  come  Into  being.    In  that  class  of  cases, 

contingency,  and  is  equivalent  to  the  also,  without  any  exception,  we  find  it 

words   "in    that  event,"   or   "in   that  decided  that  you   are  to  look  at  the 

case."     Hall  v.  Priest,  6  Gray  (Mass.)  clsEsat  the  time  of  the  tesUtor's  death, 

34;   Pintard  «.  Irwin,  30  N.  J.  L.  505.  That  is  to  be  found  In  Cable  v.  Cable, 

And  see  Thompson  v.  Ludington,  104  16  Beav.  507,  In  Bullock  v.  Downes,  9 

Mass.   193;   Ash  V.  Coleman,  34  Barb.  H.  L.  Caa.  i,  and  in  Day  v.  Day,  4  Ir. 

(N.  Y.)  647;  Barker  v.  Souther! and,  6  Rep.  Eq.  385;  and  It  is  to  be  observed 

Dem.  (N.  Y.)  i3o;  Buzby's  Appeal,6i  tKat  In  all  these  cases  we  do  not  find 

Pa.  St  116;  Holloway  -v.  HoUowav,  5  that  any  distinction  Is  drawn  from  the 

Ves.  399;  Bunting  v.   Speek,  41   Kan.  ueeof  theaddit]onalwords,'asif  hehad 

434;    Wheeler  v.   Addams,   17   Beav.  died  intestate,' but  the  point  which  has 

417.     And   see  generally  HlnsoD  v.  been  looked  at  by  the  learned  judges 
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THENCE. — See  note  I. 

who    decided    those  caseB,  has  been  courts  of  Susquehanna  county, "  then 

whether  the  word  'then'  Is  attached  to  and  there  "  presiding, etc,  do  not  refer 

the  description  of  the  class,  or  to  the  to  the  county  of   Susquehanna,  but  to 

time  when  the  estate  is  to  come  into  Lackawanna   county,  and   sufficiently 

fiosseaaion."  show  the  offense  to  have  been  com- 

"Then,"  used  twice  in  the  same  sen-  mitted  in  that  county.     Com.  v.  Wil- 

tence,  construed  In  the  first  instance  as  Hams,  149   Pa.  St.  J4.     And  see  State 

pointing  to  the  erent,  and  In   the  sec-  v.  Brown,  13  Minn.  490. 
ond  as  an  adverb  of  time.     Gill  i>.  Bar-         Where   an   information   stated  that 

rett,  39  Beav.  372.  the  defendant  defiled  a  girl  placed  un- 

"Then,"  construed  as  an  adverb  of  der   his  care,  by  criminally  knowing 

time,   not  of   contingeticy.     Baker   v.  her,  she  "  being  then  and   there  a  fe- 

Luces,  1  Molloy  481,  male  under  the  age  of  eighteen  yean. 

But  "  then  "  may  be  used  as  equlva-  confided  to  the   care  and  protection  of 

lent  to  "  further,"  e.  g^  where  there  Is  said  "  defendant,  the  words  "  then  and 

a  testamentary  direction  for  payment  there  "  were  held  to  refer  to  the  female 

'    of  debts,  and  "  then  "  a  demise  of  lands,  as  being  under  the  age  of  eighteen  at 

Willan  11.  Lancaster,  3  Russ.  108.  her  defilemetit;  and  also  that  she  was 

Than   and  Tliara — (Sec  also  Homo-  at  that  time  under  Che  care  and  protec- 

CIDB,  '^1- 9i  P-  637 ;  INDICTMENT,  Tol.  tion  of  defendant     State  11.   Sipe,  ^ 

10,   pp.  483,   587,   S9")-— "Then   and  fCan.  aoi. 

there  "  used  in  an  indictment,  refers  to        Then  In  Belii(. — Where,  by  a  settte- 

the  time   when,  and   place   where,   a  ment  made  on  his  marriage,  the  settler 

thing  is  alleged   to   have   been   done,  granted  freehold  lands  to  trustees  upon 

Com.  -D.  Butterlck,  100   Mess.   16;   97  trust  for  himself  for  life,  and  after  his 

Am.  Dec.  65 ;   Baker  ■v.  State,  35  Tex.  death  to  convey  the  lands  and  pay  the 

App.  I.  rents  and  proGls"unto  orfor  thebene- 

They  are  relative  and  refer  to  some  fit  of  all  anfl  every  of  any  one  or  more 

foregone    averment,   and   their   effect  child  or  children,  or  any  grandchild  or 

must  be  determined  by  the  altegntlon  grandchildren,  or  issue  then  in  being  of 

to  which  they  refer.     If  that  is  a  single  the  said  Intended  marriage,"  it  was  held 

act  done,  and  It  Is  then  averred  that  that  the  words  "then  in  t>eing''goT- 

"then   and    there"   another    fact   oc-  erned  only  the  words  "grandchild  or 

curred,  It  necessarily  Imports  that  the  grandchildren  or  other  issue,"  and  not 

two  were  predsely  co-ezistent  and  the  the  wordi "  child  or  children."    Leader 

word  "  then  "  refers  to  a  precise  time.  v.  Duffy,  L.  R.,  13  App.  Cas.  394. 
But  where   the   antecedent   averment        Then  llrliiK,— "  Where  life  Interests 

fixes  no  precise  time   and   alleges   no  are  bequeathed  to  several  persons  Id 

precise  single  definite  act,   the  word  succession,  terminating  with  a  gift  to 

"then"  used  afterwards  fixes  no  one  a  class   of  objects   'then   living,'   the 

definite   time.     Edwards  -v.   Com.,  19  word  '  then '  Is  held  to  point  to  the 

Pick.    (Mass.)    I3&      See    Jeffries   v.  period  of  the  death  of  the  peraon  last 

Com.,  II  Allen  (Mass.)  15a.  named  (whether  he  la  or  is  not  thcsur- 

The  words  "then   and   there  "need  vlvor  of  the  several   legatees  for  life), 

not  be  repeated  to  an  averment  which  and  Is  not  considered  as  referring  to 

merely   declares   a    legal    conclusion,  the  period  of  the  determination  of  the 

State  f.  Willis,  7S  Me.  74.  several  prior  Interests."      i  Jarman  on 

They   are  words   of   reference,   and  Wills,  809,  n;  Archer  t.  Jegon,  8  Sim. 

when  the  time  and  place   have  once  446;  Wollaston's  Settlement,  ar  Beav. 

been  named  with  certainty,  it  Is  suffi-  641;   BrICnell   v.  Walton,   W.  N.  (69) 

clent  to  refer  to   them  afterwards  bv  138;  Cooper  v.  Macdonald,43  L.  J.  Cfa. 

these  words.     State  v.   Cotton,  74  N.  539 ;  L.  R.,  16  Eq.  258 ;  Cobden  v.  Bag- 

H.146.  well,  19  L.  R.  Ir.  t68. 

The  words  "then  and  there"  In  an        1.  In  Flagg  11.  Mason,  141  Mass.  6Ct 

Indictment   for   perjury,  setting  forth,  it  was  held  that  the  word  "  thence,"  in 

"County  of   Lackawanna  —  ss.,"   thAt  a  description  of  the  boundaries  of  land, 

defendant  "at  the  county,  aforesaid,  and  preceding   each  course  given,  imports 

within  the  jurisdiction  of  this  court,"  that  the  following  course  is  contlnuoua 

did   unlawfully  and   falsely  swear   be-  with  the  one  before  it 
iore   a   certain   peraon,   judge   of  the         The  eapresslon  in  a  deed, "  thence  bj 
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THERE  A  FTER—  THEREIN. 

THEREAFTER— (See  also  Afterwards,  vol.  i,  p.  324).— See 
note  I. 

THEREFORE  HE  BRINGS  SUIT.— An  averment;  usually  the 
concluding  words  of  a  declaration.* 

THEREIN.— See  note  3. 


thote   lands.      If  it   runs   partlallj'  go  hlrnself  aggrieved  \ty  anything  done  b/ 

only,  the  line  would  an«werthc  descrip-  an/  such  society,  two  justicea  might,  on 

tlon.      Riegtesville    Delaware    Bridge  complaint  of  Buch   member,  hear  and 

Co.  V.  Bloom,  48  N.  J.  L.  369.  determine  the  matter  of  such  complaint 

"  Thence  "  or  "  from,"  when  used  in  and  make  such  orders  therein  as  should 

policies  of  ineurance.   In   reference   to  seem  just  to  them.     It  was  held  tbat 

the  intermediate  ports  of  a  voyage,  are  the  jurisdiction  of  the  magistrate  was 

not  terms  of  exclusion,  and  tbe  policy  confined  strictly  to  the  lubiect- matter 

covers  the  vessel  while  stopping  at  any  of  the  complaint;  and,  therefore,  where 

of    the    intermediate    ports    described  the  party  complained  that  he  had  been 

therein.    Bradley  u.  Nashville  Ins.  Co.,  deprived  of  certain  relief  to  which  he 

3  La.  Ann.  708;  48  Am.  Dec.  465.  was  entitled,  and  the  justices  awarded 

I,  An  act  provided  that  if  the  sheriff  not  only  such  relief,  but  also  that  such 
of  a  county  should,  within  a  prescribed  party  should  be  continued  a  member 
time,  fail  to  give  bond  with  sureties,  as  of  the  society,  it  was  held  that  the  lat- 
requircd,  his  office  should  immediabely  ter  part  of  the  order  was  illegal,  fnas- 
expire  and  be  deemed  and  taken  to  be  much  as  the  expulsion  of  the  party  was 
vacant,  and  "  If  such  sheriff  shall  there-  no  part  of  the  complaint  Rex  v.  So- 
after  presume  to  eiecute  the  office  of  per,  3  B,  &  C.  857 ;  40  E.  C.  L.  353, 
sheriff,  then  all  such  acts  and  proceed-  In  Cummlngs  v.  Tabor,  6t  Wis.  185, 
tngs  done  under  color  of  office  should  notice  of  a  motion  "  for  an  order  vacat- 
be  absolutely  void.  It  was  held  that  his  ing  and  setting  aside  the  judgment  in 
failure  to  give  the  bond  within  the  pre-  said  action  and  all  proceedings  iherein" 
scribed  time,  did  not  per  te  vacate  the  was  construed  to  refer  to  all  proceed- 
office,  but  that  he  was  an  officer  with  a  tngs  in  tbe  action,  not  merely  to  pro- 
defeasible  title  until  judgment  of  forfeit-  ceedings  in  or  subsequent  to  the  judg- 
ure  was  pronounced  in  due  form ;  and  ment. 

that  the  word  "  thereafter  "  should  be  Where  it  was  provided  in   an  ante- 

Interpretcd  to  mean  that  all  acts  done  nuptial  contract  that,  upon  the  death 

under  color  of  oflice,after  theolSce  was  of  the  husband,  a  certain  sum   should 

adjudged  forfeited,  by  reason  of  the  al-  be  paid  to  the  wife,"  the  same  to  l>e  in 

leged  default  in  giving  the  bond,  should  lieu  and  stead  of  any  dower  or  rights 

be  void.   Clark  t>.  Ennia,  J^N.  j.  L.  6g.  oi  inheritance  therein  (1.  e.,  the  hus- 

3.  Originally,  no  plaintin  was  permit-  band's   estate)    given    or    created   by 

ted  to  state  his  complaint  to  the  court,  operation  of  law,"  and  the  wife  therein 

until  he  could  produce  responsible  per-  agreed   as   follows:  "I   hereby   agree 

sons  to  vouch  for  him,  that  his  cbarac-  and  bind  myself  to  receive  and  accept 

ter  was  such  as  to  render   it   probable  the  said   sum  in  full  payment,  and  in 

that  his  complaint  was  well  founded,  or  entire  and  complete  satisfaction,  of  all 

at  least  not  frivolous  or  vexatious.     4  my  rights  of  dower  and  inheritance  as 

Minor's  Inst.,  p.  654.  Such  persons  were  the  widow  and  heir  of  the  party  of  the 

usually  denominated   hia  secta,  or  fol-  first  part  in  his  said  estate,  both  real 

lowing,  or  suite.     The  use  of  the  word  and  personal,"  after  which  comes  the 

"suit"  is,  therefore,  a  corruption  of  the  lollowing   clause:   "and  I  hereby  now 

original  phrase,  and  does  not  mean  that  renounce    and    relinquish    all    claim, 

the  plaintIR' therefore  brings  his  action,  right,  title  and  interest  therein  by  rea- 

Bract.  Z14  b;  Com.  v.Joliffe,  7  Watts  son  of   the   said   relation   of  wife    or 

(Pa.)  585;  3  Bl.  Com.  195.  widow  of  the  said  Mahaffy  ;  "  held  that 

The  actual  production  of  tbe  suit  has  the  words, "  rights  of  dower  and  inher- 

long  been  antiquated,  though  the  form  itance,"  used  in  the  contract,  did  not 

continue*,    i  Chiltj  PI.  437;  Stepli.  on  include  the  widow's  right  to  occupy 

PI.  (5th  ed.),  p.  474.  the  bomestead — that  not  being  a  rigbt 

aj  C.  of  L.— 67  1067 
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THEREON— THINK.  DtfaldMi. 

THEBEOH. — See  note  i. 

TEE&E1TP0V. — An  adverb  signifying  without  delay  or  lapse  of 
time.* 

THESE.— See  note  3. 

THIEF— (See  THEFT;  LARCENY,  vol.  12,  p.  760;  Marine  In- 
surance, vol.  14,  p.  378). — One  who  has  been  guilty  of  larceny 
or  theft. 

THING.— See  note  4. 

THIHOS  IH  ACTION— See  Choses  in  Action,  vol.  3,  p.  235.* 

THINK. — To  believe ;  to  consider ;  to  esteem.* 

either  of  dower  or  of  Inheritance,  and  ever  interest  might  be  due  "  thereon," 

that  the  last  quoted  clause  was  added  the  bond   should   be   auigned   to  the 

simply  in  the  nature  of  a  "  sweeping  legatee,  "  thereon  "  was  held  to  refer 

clause,"  to  be  restricted  in  its  meaning'  to  the   balance  of  the   principal   due, 

bj  the  subject- matter  and  with  no  in-  and   upon  pavment  of   such   balance 

tent  to  limit  the  widow's  rights  further  and  interest  thereon,  the  bond  was  or- 

than  was  already  done  bj  the  specific  dered  assigned.    Leddel  v.  Starr,  30  N. 

language  preceding  it  in  the  contract,  J.  Eq.  385. 

and  that  the  word  "  therein,"  used  in  3.  Putnam  v.  Langlej,  133  Mat*,  aot; 

■aid  last  clause,  refers  to  "  dower  and  Hill  v.  Wand,  47   Kan.  340.     And  aee 

inheritance,"  and  not  to  "  estate."  Ma-  Krumeick  v.  Knimeick,  14  N-  J.  L.  44. 

haffj  V.  Mahafft,  63  Iowa  55.   Compare  In    Bean   «.  Ayere,   67  Me.  481,  the 

Mahaffy  w.  Mabaffy,  61  Iowa  679.  word  was  said  to  be  equivalent  to  "Id 

Aoknowladgmenta, — Herein  equlva-  consideration  thereof,"  where  the  con- 
lent  to  "  therein."  Davis  v.  Bogle,  1 1  nectlon  seemed  to  require  such  an  inter- 
Heiak.  (Tenn.)  317.  pretation. 

1.  Tharwiii. — Under  an  act  providing  ).  Where   an   advertisement   rcdted 

that   for  failure  to  fence  its  tracks  a  the  destruction  of  sundry  buildings  b; 

railroad  shall  be  liable  for  all  damage  fire,  and  offered  a  reward  for  inrorma- 

done  "  to   any  cattle  and  other  stock  tlon,  resulting  in  the  conviction  of  "  the 

thereon,"  it  was  held  that  the  animal  perpetrator  of  theae  outrages,"  the  ofibr 

must  be  injured  on   the  track.     Penn-  was  held  to  apply  only  to  offenses  pre- 

sylvania  Co.  t/.  Dunlap  (Ind.  1887),  13  viously  committed.     Freeman  r.  Boa- 

N.  E.  Rep.  408.  ton,  (Met.  (Mass.)  56. 

In  a  policy  insuring  a  ship  "  to  s  port  4.  See    Articlb,    vol.    i,    p.    776; 

on  the  north  side  of   Cuba,  with  the  Noxious,  vol.  16,  p.  861;   Evrrv,  vol. 

liberty  of   a  second  port  thereon,"  it  7,  p.  36, 

was  held  that  if  a  second  port  was  used,  Tbltt«i  MMMaair  for  CnlUTUlon. — 

it  must  be   used  on  the  same  side  of  See  Cultivate,  vol.4,  p.  953. 

the  Island ;  '  'thereon,"  in  that  connec-  B.  .Things  in  action,  in  the  sUtulorr 

tion,  having  the  same  meaning  as  "on  definition  of  personal   property  (Subd. 

the   same."     Nicholson  v.  Mercantile  14,  4  i,  ch.  5,  R,  S.  Wis.),  comprise  only 

Marine  Ins.  Co.,  106  Mass.  400.  such   rights   of  action  as  may  be  the 

For  the   construction   of  the  word  subject   of  sale   and   transfer,  and  not 

"thereon"   In   an   act   regulating  the  mere  rights  of  action  ex  ife/iV/0,  for  per- 

rates  to  be  charged  on  a  railroad,  and  sonal  wrongs;   and  the  latter  are  not 

whether   It   means   the   whole  line  of  included     in     the     personal    property 

communication  between  the  cities,  wa-  owned  by  a  woman  at  the  time  of  her 

ter  as  well  as  rail,  or  whether  It  ap-  marriage,  which  continues   to   be   tier 

plies  to  the  railroad  alone,  see  Camden,  sole  and  separate  property  after  mar- 

etc,  R.  Co.  v.  Briggs,  33   N.  J.   L.  641  riage.     Gibson  t>.   Gibson,  43  Wis.  33; 

and  661.  38  Am.  Rep.  537. 

Where  a  bequest  of  six  thousand  dol-  t,  Martin  v.  Central  Iowa  R.  Co^  59 

lara  of  the  money  due  on  a  bond  from  a  Iowa  414.   In  this  case,  the  jurv  in  their 

legatee   directed   that  on  payment  of  findings,  said;  "We  think"  t&e  horaa 

the   balance   of   said   bond,  and  what-  were  not   struck,  and   it  was  held   to 
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THIRD  OR  THIRDS— THOROUGHLY  DRIED. 

THIBD  OK  TEIRBS. — (Sec  DowER,  vol.  5,  p.  884.)* 

THntS  PAiTY — (See  Stranger,  vol.  23,  p.  939 ;  Privity,  vol. 
19,  p.  156;  Parties  to  Action,  vol.  17,  p.  470). — A  stranger  to 
a  proceeding  or  transaction.* 

THK.— See  note  3. 

THOROUGHFAAE. — A  street  or  passage  through  which  one  can 
fart  (pass) ;  that  is,  a  street  or  highway  affording  an  unobstructed 
exit  at  each  end  into  another  street  or  public  passage.* 

THOSOUaEXT  DRIED.— See  note  5. 

sufficiently  ezpress  the  findlDgs  of  fact  patent  issued  under  the  act,  shall  be 

■ought  conclusive  between  the  Untied  States 

An  affidavit  made  bv  an  appellant,  and  claimants  only,  and  "  shall  not  af- 

setting   forth   that   he  ''thinks  he  has  feet   the  Interests   of    third   persons." 

sufficient  cause  for  an  appeal,"  and  that  People  v.  San  Francisco   County,  75 

the  same  is  not  intended  for  delay  or  Cal.  388. 

vexation,  has  been   held  insufficient  In  ■.  When  "this  "  and  "that"  refer  to 
difFerent  things  before  eipressed,''thlB" 


Jfrw    yeriey.     Schenclt    i-.  Ayerfi 
N.  J.  L.  311.     See  generally,  Mai 


that    last    mentioned. 


(Affidavit  of),  vol.  15,  p.  376-                "that"  to  the   thing  first  mentioned. 
Where   (  ,v     .    .   .       ^         „     ^. 


■ell  the  testator's 


relates.     Bryson   v.   Russell,  14  Qj.  B. 
Div,  yao. 
TUa  CaoM. — See  Cause,  vol.  3,  p.  47. 

—See  Best,  vol.  i,  p.  184.  4.  Black's  L.  Diet. 

1.  Where   a   will   directed    that   the  For  whether  or  not  a  place  which  is 

widow,  in  case  of  a  second  marriage,  not  a  thoroughfare  is  a  highway,  see 

ahould  be  "thirded,"  it  was  held  that  Highways,  vol.  9,  p.  364. 

upon  her  second  marriage,  she  was  en-  A   navigable   arm   of    the   sea   was 

titled   to  one-third  of  the  estate  as  If  held  to  be  a  public  "  thoroughfare  "  in 

there  had  been  no  will,  and  that  the  re-  Coulbert  v.  Troke,  1  Qj  B.  Div.  i.     In 

mainder  ahould  go  to  the  heirs  and  dis-  this  case  the  appellant  was  convicted 

tributees.     Baker  v.  Red,  4  Dana  ( ICy.)  of  supplying  refreshment  at  prohibited 

Ij8.     And   see    Horsey   v.   Horsey,    l  hours  to  persons  not  being  bona  fide 

Houst.lDel.)  438;   O'Hara   v.   Dever,  travelers;   the  statute  providing  that  a 

I     Abb.     Fr.    N.   S.    (N.  Y.;   418;    3  person  shall  not  be  decmeda  ^«(i/f(f« 

Keves  (N.Y.)  ',si.,aff'g  46  Barb.  609;  traveler  unless  the  place  be  lodged  the 

O'Hara   v.  Sullivan,  30  How.  Pr.  (N.  preceding  night  is  at  least  three  miles 

V. )  178 ;  Yeomang  ii.  Stevens,  3  Allen  from  the  place  where  he  demands  to  be 

(Mass.)  349.  supplied  with  liquor.such  distance  to  be 

By  a  settlement,  a  provision  out  of  calculated  by  the  nearest  public  "  thor- 
real  and  personal  estate,  was  made  for  oughfare."  The  appellant's  licensed 
the  vrife  "  In  lieu  of  dower  or  thirds ;  "  house  was  on  the  opposite  shore  of  the 
held,  the  husband  having  died  intestate,  Southampton  Water  from  the  town, 
that  the  provision  was  In  satislactlon  of  and  distant  from  it  by  water  over  a 
dower  out  of  realty  and  of  thirds  of  mile,  and  by  the  nearest  road  eight 
personalty,  and  that  the  wife  could  miies.  The  persons  supplied  with  re- 
claim nothing  under  the  Statute  o[  Dis-  freshment  had  lodged  the  night  before 
tributlons.  Thompson  v.  Walls.  31  L.  in  the  town  and  crossed  the  water  in 
J.  Ch,  445.  their  own  boats. 

9.  TUrd  PenoB. — The  State  of  Cali-  B.  The   words   "  thoroughly  dried," 

fornia  is  not  a  "  third  person,"  vrithin  In  a  statute  providing"  that  if  any  side 

the  meaningof  section  15  of  the  Act  of  or  sidesof  soleleathershall  vary,  when 

March   3d,   1851,  providing   that  any  thoroughly  dried,  so  as  to  weigh  five 
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THREATS  AND  THREATENING  LETTERS. 

THOireAMD. — The  number  of  ten  hundred.* 
THEEAD— (See  ACCRETION,  vol.    i,  p.  136  ;  BOUNDARIES,  vol 
2,  p.   502;   FiLUM    AQUiE — FiLUM   VliE,  vol.    7,    p.   964;    MAIN, 

vol.  14,  p.  i). — A  middle  line  ;  a  line  running  through  the  middle 
of  a  stream  or  road* 

THBEAT8  AND  THBEATEKIHS  LETTESS.— (See  also  Assault, 
vol.  I,  p.  778 ;  Burglary,  vol.  2,  p.  659 ;  Confessions,  vol.  3,  p. 
439 ;  Duress,  vol.  6,  p.  57 ;  False  Imprisonment,  vol.  7,  p.  661 ; 
Homicide,  vol.  9,  p.  529;  Robbery,  vol.  21,  p.  414.) 


I.  Threats,  1061. 
I.  Definition,  1061. 
a,  Cousidered  ai  Private  Injuries, 


a.    Tire 


TuiicA  Inlerfer 


vitk 


■whinb  Interfere  -with 
One's  Freedom  of  Will  (See 
also   Duress,  vol.  6,   p.   57), 

C  Threats  Tvkich  Inter/ere  viitk 
One's  Freedom  of  Person  ( See 
aUo  False  Imprisonment, 
vol.  7,  p.  661)1  lO^J- 

3.  Considered  as   Public  Wt 
1064. 

a.  Tie  Offense  of  Making 
Threats,  1064. 

b.  Extortion  by  Means  of  Threats, 
1065. 

4.  Considered  in  Connection  ivitk 
Other  Offenses,  1066. 

o.  Evidence  of  Threats  inTrials 
for  Homicide  and  Assault, 
1066. 


(l)  Former  Threats  by  He 
Accused  (See  abo  Homi- 
cide, vol.  9.  p.  Jig}.  1066. 

(a)  Former    Threats   by  the 

Deceased  (.See  sIbo  HomO- 

ciDB,  vol.  9,  p.  5^9),  1066. 

ft.  Constrictive    Violence  in 

Burglary  and   Kotbery  {Ste 

also  Burglary,  vol.  2,p.659; 

ROBBBRV,    vol.   II,    p.    4I4J, 

c.   Confessions     Forced     by 
Threats,  1068. 
II.  Thtealening  Letters,    1068. 
1.  Definition,  106S. 
a.   The  Offense  of  Sending  Threat- 
ening Letters,  1069. 

3.  The    Indictment  —  Neetssary 

4.  Venne,  1071. 

J.  Evidence,  107a. 

a.  Proof  of  the  Sending,  107J. 

b.  Evidence  Explanatory  of  Ik* 
Letter,  1073. 

c.  Of  the  Intent,  1073. 


percent,  more  or  less  than  the  weight  word  "thousand,"  as  applied  to  rabbits, 

marked  thereon  by  an   inspector,  the  denoted  one   hundred  dozen.     In  the 

inspector  who  inspected  the  same  shall  same  case,  evidence  was   admitted  to 

l>e  snbject  to  the  payment  of  the  whole  show   that  "  h  undred- weight "   meant 

variation  at  a  fair  valuation,  to  be  re-  one  hundred  and  twelve  pounds, 

covered  bj  the  party  injured  thereby,"  a,  Rapalje   &   Lawrence  Law  Diet 

n  that  the  leather  is  to  be  sulubly  Knight  v.  Wilder,  3  Gush.  (Mass.)  107; 


1  l>eina 


inv  Rbioui 


or  sufficientl] 

proper  state  lor  sale  and  use.    Tenney 

V.  Howe,  34  Pick.  (Mass.)  335. 

X.  Webster:  The  meaning  o£  this 
word,  when  used  In  its  ordinary  sense, 
is  a  matter  of  common  knowledge.  It 
may  by  custom  or  usage  of  trade,  how- 
ever, acquire  a  peculiar  meaning.  Thus 

In  Smith  v.  Wilson,  3  B.  &  Ad.  7*8 ;  23  the  strict  idea  of  a  thread.  Lucke- 
E.  G.  L.  169,  where  a  lessee  covenanted  meyer  1:  Magone,  38  Fed.  Rep.  33. 
that  at  the  expiration  of  (he  lease  he  The  "  thread  "  of  a  road  is  the  man- 
would  leaveon  the  warren  "  ten  thou-  ument  or  abuttaL  Newhall  v.  IresoD, 
sand  rabbits,"  parol  evidence  was  ad-  8  Gush.  (Mass.)  595 ;  54  Am.  Dec.  790; 
mitted  to  show  that  by  custom  of  the  Paul  v.  Garver,  26  Pa.  St.  333 ;  67  Am. 
country  where  the  lease  was  made,  the  Dec.  413. 
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48  Am.  Dec.  660. 

A  small  line  or . 

or  filamentous  substance,  as  dai,  ulk, 
cotton  or  wool,  particularly  such  as  is 
used  for  weaving  orsewing;  a  filament; 
a  small  string.  There  is  nothing  to 
indicate  that  a  measure  of  self -sustain - 
igth  is  necessarilji  imported  in 
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THREATS  AND  THREATENING  LETTERS. 

L  ThBSAtb — 1.  Definition.— A  threat  is  a  menace  of  destruction 
or  injury  to  one's  life,  reputation,  or  property,' 

a.  ConsldeTed  as  Private  loyaitit—a.  Threats  Which  Inter- 
fere With  One's  Business. — A  mere  menace,  or  threat,  unat- 
tended  by  actual  damages,  is  not  sufficient  to  sustain  a  civil  action 
for  damages  ;*but  threats  and  menaces,  through  fear  of  which  one's 
business  is  interrupted,  are  actionable.  The  remedy  is  an  action 
oi  trespass  vi  el  armis  for  pecuniary  damages.'  And  in  certain 
cases  where  the  damage  would  be  irremediable,  a  court  of  equity 
may  restrain  acts  of  violence  and  intimidation.* 

1.  Anderaon's  L.  Diet.  venting  people,  bj  means  of  threats, 

"  A  threat  Is  a  menace  ol  destruction  from  trading  with  one's  vesiel  in  a  for- 

or   injur}'  to   the   lives,   character,   or  eign     port.      Tarlton     t'.   McGbwIc^, 

property  of  those  against  whom  It  Is  Peake  205. 

made."     Bouvier's  L.  Diet.  To  keep  workmen  and   purchasers 

"A  menace;   a  declaration  of  one's  away   from   one's    stone    quarry,   bv 

purpose  or  Intention  to  work  injury  to  means  of  threats,  is  a  tort  for  which 

the  person,  property,  or  rights  of  an-  damages  may  be  recovered.    Garrett  v, 

other."     Black's  L.  Diet.  '^^''"''  ^^°-  J""  S^- 

"A  menace  or  threat  Is  a  malicious  Trades'   unionists  may  be  enjoined 

declaration   of  an  intention  to  do  an  from  posting  threatening  placards  to 

injury  unlawfully  to  aaotiier,"      Bou-  keep   workmen   from   one's  premises. 

vier's  Inst.,  4  3134.  Springhead  Spinning  Co.  v.  Riley,  L. 

1.  3Bl.Com.130.  R.,6E<q.Cas.55i. 

S.  3  Bl.Com.  i2o;Bouv[er'sL.  Dlct^  4.  Railway    employes    accept    thdr 

tit,    "Menace,"    citing  Comyn's  Dig.  places  under  the  Implied  condition  that 

"Battery"(D.};  Viner.  Abr."ABsaultt''  they   will   not   quit    their    employer's 

Co,  Lltt.  i6w,  i6ib,  353b.  service  under  circumstances  rendering 

To  warrant  an  action  against  one  for  such  conduct  a  peril   to  the  lives  and 

writing  a   letter    giving    information  property  committed  to  its  care,  or  fn 

willfully  false,  and  with  the  malicious  such  a  manner  as  to  subject  It  to  legal 

design  of   annoying  the  plaintiff,  and  penaUies  or  forfeitures ;  and  although, 

frightening  him  out  of  town,  the  loss  Inordinarycircumstances.lheeniployer 

or   inconvenience    sustained   must  be  must   rely  upon  his  action   at   law   for 

the  direct  and  reasonable  result  of  the  a  breach  of  the  condition,   a   court   of 

letter,  and  ot  a  reliance  upon  it,  and  equity  has  power  to  restrain  etnplopi* 

must  consist  of  something  more  than  from  acts  of  violence  and  Intimidation, 

mental  suffering  or  annoyance.     Taft  and  fromenforcing  rulesof  labor  unions 

V.  Taft,  40  Vt.  J19;  9+  Am.  Dec.  389.  which  result  in  Irremediable  injuries  to 

See  4  Cruise  Dig.  406;   and  Sedg.  on  their  employers  and  the  public,  such  as 

Dam.  (8th  ed.),  ^^  43,  44,  wherein  the  those    requiring    an    arbitrary     strike 

following  is  criticised  :  "  Mental  pain  without     cause,    merely  to   enforce   a 

or  anxiety,  the  law  cannot  value  and  boycott  against  a  connecting  line.   To- 

does  not  pretend  to  redress,  when  the  ledo,  etc.,  R.  Co.  v.  Pennsylvania  Co,, 

unlawful  act  complained  of  causes  that  54  Fed.  Rep.  746. 

alone ;   though  where  a  material  dam-  An  injunction  may  be   awarded   to 

age  occurs,  and  Is  connected  with  it.  It  restrain   the  members  of  n  labor  union 

Is  Impossible  that  a  jury,  In  estimating  from  preventing  by    force,    threats,   Or 

it,  should  altogether  overlook  the  feel-  inttmldallon    the     complainants'    em- 

Ings   of    the  party  interested."     Lord  ployis  from  working  in  a  mine,  where 

Wensleydale  in  Lynch  v.  Knight,  9  H.  it  appears  that  the  defendants  are  not 

L.  Gas.  577,  598.  financially  able  to  respond  In  damages 

Preventing  persons  by  threats  from  for  their  wrongful  acts.    Cteur  d'Alene 

trading  with  one.  Is  a  tort.     Gilbert  f.  Min.,  etc.,  Co.   n.   Miners'   Union,   51 

Mickle,  4  Sandf.  Ch.  (N.  Y.)  357.  Fed.  Rep.  160. 


So  also,  to  drive  one's  tenants  away  A  court  of  equity  will  restrain  by  in- 
from  their  holdings  by  threats,  i  Roll,  junction  discharged  emnlov^,  mem- 
Abr.  108,  pi,  31.  bers  of  a  union,  from  gathering 


Damages  may  be  recovered  for  pre-    their  former  employer's  place  of  busi- 
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THREATS  AND  THREATENING  LETTERS. 

b.  Threats  Which  Interfere  with  One's  Freedom  of 
Will — (See  also  DuRESS,  vol.  6,  p.  57). — Where  one  is  induced, 
through  fear  of  loss  of  life  or  limb,  or  of  his  liberty,  by  unlawful 
imprisonment,  to  pay  money,  make  a  contract,  or  do  other  acts 
lawful  in  themselves,  he  is  said  to  have  acted  under  duress /ff 
minas,  and  may,  by  appropriate  steps,  avoid  the  consequences  of 
his  act  thus  performed.  The  older  authorities  confine  this  species 
of  duress  within  very  narrow  limits,*  excluding  threats  to  commit 
battery,  to  destroy  property,  etc.,  because,  it  is  said,  such  threats 
are  not  sufficient  to  overcome  the  will  of  a  firm  and  prudent  man, 
and  because  the  law  affords  adequate  redress,  if  such  threats  are 
actually  executed  ;  but  the  tendency  of  modem  authority  in  this 
country  is  to  extend  the  doctrine  so  as  to  give  relief  to  the 
victims  of  force  and  fraud  in  many  cases  wherein  no  relief  could 
formerly  be  had.* 

ncaa,  and  from  following  the  workmen  fcKr  of  battery,  burning  his  house,  tak- 

whom  he  has  employed  In  their  places;  ing  swaj  or  deetroving  his   goods,  or 

from    gathering    about   the   boarding-  the  like;  for  there  he  may  have  satii- 

houses  of  «uch  workmen,  and  Trom  In-  faction  bj  the  recovery  of  damages,   i 

terfering  with  them  bv  threats,  menaces,  Inst.  ^3.     But  Mr.  Chit^  very   justly 

intimidations,  ridicule,  and  annoyances,  doubts  whether  such  be  me  rule  at  the 

on  account  of  their   working  lor   the  present  day,  especially  in  regard  to  so 

plalntifi.     Murdock  v.  Walker,  15a  Pa.  serious  an  injury  as  a  threat  to  bum  a 

SL  505.  man's  house.     Chitty  on  ConL  169  (cd. 

L  Duress /ef  ffiindf  is  either  for  fear  of  1839).    In  Sumner  ti.  Feriyman,  it 

otIoHof life, orelse  forfearof  mayhem  Mod.  3oi,   Powell,  J.,  said:  'A    man 

or  loss  of  limb.     And  this  fear  must  be  cannot  avoid  his  bond  by  duress  to  bis 

upon  sufficient  reason,  i  Bl.  Com.  131.  goods,  but  only  to  his  person.'  Andsee 

A  fear  of  battery,  or  being  beaten,  Astley  v.  Reynolds,  3  Str.  91c.    But  in 

though   ever  so   well  grounded,  is  no  Souti  Caroltna,  it  has  been  "held  that 

duress.     Neither  is  fear  of  destruction  duress  of  goods  will,  under  some  cir- 

of  goods.     I  Bl.  Com.  131 ;  Bac.  Abr.  cumstances,   avoid   a   man's    contract. 

"Duress,"  A;   Sumner  d.    Ferryman,  Sasportas  v.  Jennings,  1  Bay  (S.  Car.) 

II   Mod,  303;  I  Chitty  on  Com.  (nth  470;  Collins   v.  Westbury,  1  Bay  (S. 

Am.  cd.)  371.  Car.)   iii;   i   Am.  Dec.  643.   Andsee 

So,  it  was   said  that  a  threat  to  bum  Nelson  v.Suddarth,!  Hen.  &  M.{Va.) 

one's  house,  or  to  commit  a  trespass  to  350.     I  do  not  intend  to  say  that  a  man 

lands  or   goods,   does  not   amount   to  can  avoid  his  bond  on  the  ground  that 

duress.     I   Bl.  Com.    131;   Bac.  Abr.,  It  was  procured  by  an  illegal  distress 

"Duress,"    A;    Edwards  v.  Handley,  of  goods;   but   I   entertain   no  doubt 

Hard.  (Ky.)  615;  Maleonnaire  v.  Keat-  that   a  contract  procured   by  threats 

ing,  3  Gall.  (U.  S.)  3^7.  and  the  fear  of  battery,  or  the  destruc- 

Blackstone's  definition  would  seem  tion  of  property,   may  be  avoided  on 

to  have  been  too  narrow,  even  at  the  the  ground  of  duress.  There  is  nothing 

time  it  was  written.     Lord   Coke  says  but  the  form  of  a  contract  in  such  a 

that  fear  of  imprisonment  is   enough  case,  without  the  substance.     It  wants 

to  constitute  duress.     3  Inst.  4S3 ;   Co.  the  voluntary  assent  of  the  par^  to  be 

Litt.  a53b.  bound    by    it.     And    why  should  the 

3.  In   Foshay   v.  Ferguson,  5    Hill  wrongdoer  derive  an  advantage   from 

<N.   Y.)  154,   Bronson,   I.,  says:  "As  his  tortious  act?     No  good  reason  can 

civilization  has  advancecf,  the  law  has  be    assigned    for    upholding    sttch    a 

tended   much  more   strongly   than   It  transaction." 

formeriy  did  to  overthrow   everything        In  U.  S.  v.  Huckabee,    16  Wall.  (U, 

■which  Is  built  upon  violence  or  fraud.  S.)  414,  Clifford,  J.,  said:  "Duress,  it 

In  the  time  of  Coke,  it  was  said  that  a  must  be  admitted,  is  a  good  defense  to 

man  could   not  avoid  his  act  on  the  a  deed  or  any  other  written  obligation, 

ground  that  it  was  procured  by  the  ii  it  be  proved  that  the  instrument  was 
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It  is  well  settled  that  money  paid  under  duress  may  be  recovered 
back.» 

c.  Threats  Which  Interfere  with  One's  Freedom  of 
Person — (See  also  False  Imprisonment,  vol.  7,  p.  661). — False 
imprisonment  is  a  wrong,  akin  to  the  wrongs  of  assault  and  bat- 
tery, and  consists  in  imposing  by  force  or  threats  an  unlawful 

partj  menaced  as  if  he  were  Induced 
to  sign  It  bj  actual  violence ;  nor  1g  the 
such 'a  defense,  that  actual  violence  reason  atstgned  for  the  more  stringent 
was  used,  because  consent  Is  the  very  rule,  that  he  should  relj  upon  the  taw 
essence  of  a  contract,  and  if  there  be  for  redress,  satisfactory,  as  the  law  ma^ 
compulsion,  there  is  no  binding  con-  not  afford  htm  anything  like  a  sum- 
sent,  and  it  is  well  settled  that  moral  cient  and  adequate  compensation  for 
compulsion,  sucb  as  that  produced  by  the  injury.  Baker  *.  Morton,  ii  WalL 
threats  to  take  life  or  to  Inflict  great  [U.  S.)  ij8." 

bodily  harm,  as  well  as  that  produced  Where  Ihe  action  was  by  a  married 
by  imprisonment,  is  sulGcient,  In  legal  woman  to  avoid  her  deed  of  real  estate 
contemplation,  to  destroy  free  agency,  alleged  to  have  been  executed  by  her 
without  which  there  can  be  no  con-  under  the  Influence  of  threats  by  her 
tract,  because  in  that  state  of  the  case  husband,  a  charge  to  the  jury  "  that  to 
there  is  no  consent.  Brown  v.  Fierce,  constitute  duress  which  would  avoid 
^  Wall.  (U.  S.)  Z14.  Unlawful  duress  the  deed,  it  Is  not  necessary  that  the 
..  .  ,„^A  Ami-T....  *n  o  ^«nt-o,.»  tf  it  in.  threats  be  of  physlcial  injuir  alone, 
but  If  the  plaintiff,  the  wife  of  Tapley, 
_  ,  was  induced  to  execute  the  deed  by  the 
thre'atened  and  impending,  as  is  suffi-  threats  of  Tapley,  her  husband,  that 
clent  in  severity  or  apprehension  to  he  wouldseparatefromher as  herhus- 
overcome  the  mind  and  will  of  a  per-  band  and  not  support  her,  it  is  duress, 
son  of  ordinary  firmness,  Chitty  on  and  would  avoid  the  deed,"  was  held 
Cont,  117;  3  Greenl.  on  Ev.  383.  De-  correct  Tapley  v.  Tapley,  10  Minn, 
elded  cases  may  be  found  which  deny  448 ;  88  Am.  Dec.  76.  See  also  Waller 
that  contracts  procured  by  menace  of  a  v.  Parker,  5  Coldw.  (Tenn.)  476 ;  Mann 
merehatterytotheperBon.oroftrespass  -v.  Lewis,  3  W,  Va.  333;  100  Am,  Dec. 
tolands,orlosaof  goods.canbeavolded  147 ;  Mann  v.  McVey,  3  W.  Va.  338; 
on  that  account,  as  such  threats,  It  is  Sasportas  v.  Jennings,  i  Bay  (S.  Car.) 
said,  are  not  of  a  nature  to  overcome  470;  Collins  v.  Westbury,  1  Bay  {S. 
the  will  of  a  firm  and  prudent  man ;  Car.)  311;  i  Am  Dec.  643;Bingbam 
but  many  other  decisions  of  high  au-  v.  Sessions,  14  Miss.  33;  Nelson  v.  Sud- 
thonty  adopt  a  more  tlbe^l  rule,  and  darth,  1  Hen.  &  M.  (Va.)  350;  Craw 
hold  that  contracts  procured  by  threats  ford  v.  Cato,  33  Ga.  504;  Miller  v. 
of  battery  to  the  person,  or  of  destruc-  Miller,  68  Pa.  St  493;  Spaids  v.  Bar- 
tion  of  property,  may  be  avoided  by  rett,  37  III.  293;  11  Am.  Rep.  10;  Ben- 
proof  of  such  facts,  because,  In  sucb  a  nett  «.  Ford,  47  Ind.  364;  Modlin  v. 
case,  there  is  nothing  but  the  form  of  North-Western  Turnpike  Co.,  48  Ind. 
a  contract  without  the  substance.  Fo-  493;  HazelHgg  v,  Donaldson,  3  Mete. 
shay  !•.  Ferguson,  5  Hill  (N.  Y.)  158;  '"  •  "  "  "■■ 
Central  Bank  v.  Copeland,  18  Md.  317; 
81  Am.  Dec.  597;  Eadie  v.  Sllmmon,  v.  Lee,  83  Mich.'  374;  Bryaiit  v.  Feck, 
26  N,  Y.  13;  81  Am,  Dec.  395;  I  Story  154  Mass.460;  Morrison  r.  Faulkner, 
Eq.  Jur.  (gth  ed.)  339.  Positive  men-  80  Tei.  118;  Schultz  v.  Catlin,  78  Wis. 
ace  oE  battery  to  the  person,  or  of  tres-  611 ;  Stone  v.  Weiller,  11  N.  Y.  Supp. 
pass  to  lands,  or  of  destruction  of  8j8;  57  Hun  (N.  Y.)  588. 
goods,  may  undoubtedly  be,  in  many  1.  The  payment  of  an  illegal  line  is 
cases,  sufficient  to  overcome  the  mind  not  deemed  voluntary;  and  a  person 
and  will  of  a  person  entirely  compe-  who  pays  such  iine,  being  under  sen- 
tent,  in  atl  other  respects,  to  contract,  tence  till  it  is  paid.may  recoveritback. 
and  It  is  clear  that  a  contract  made  Devlin's  Case,  tt  Ct  of  CI.  ifA. 
under  such  circumstances  Is  as  utterly  A  payment  is  not  to  be  considered 
without  the  voluntary  consent  of  the  compulsory,unless  made  to  emancipate 
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restraint  upon  a  man's  freedom  of  locomotion.*  It  is  not  neces- 
sary that  actual  force  or  violence  should  be  employed  in  order  to 
complete  the  wrong.  It  is  sufficient  if  the  injured  party  has 
yielded  to  unlawful  restraint  through  fear  of  threatened  and  im- 
pending force  or  violence.* 

3.  Couidered  ai  Public  Wronga — a.  The  Offense  OF  Making 
Threats.— Anyone  who  threatens  to  take  the  life  of  another,  or 
to  do  him  great  bodily  harm,  or  to  destroy  his  property,  may  be 
required  to  give  a  bond  to  keep  the  peace.  This  requirement  may 
be  enforced  by  a  justice  of  the  peace  when  he  is  cognizant  of  the 
facts  himself,  or  when  the  person  threatened  makes  complaint 
under  oath  supported  by  a  sufficient  showing  that  he  has  just 
ground  for  fear.* 

It  seems  to  be  well  settled  that  the  making  of  threats,  in  words 
not  Written,  followed  by  no  result  more  serious  than  the  terror  of 
the  person  thi:eatened,  is  not  an  indictable  offense  at  common 
law.*  It  is,  however,  an  offense  punishable  at  common  law,  by 
fine  and  imprisonment,  to  use  threatening  or  abusive  language  to 
any  judge  sitting  in  court,  or  to  threaten  those  who  are  under  the 
immediate  protection  of  the  court ;  as  to  threaten  one's  adversary 
for  suing,  a  counsellor  or  attorney  for  being  employed   against 

the  person  or  property  from  an  actual  If  his  penon  was  touched,  or  force  ac- 
or  existing  duress  Imposed  upon  it  bv  tuatlj  used.  The  imprisonment  coo- 
the  partjr  to  whom  the  monej  \s  paid,  tinuea  until  he  is  left  at  hiE  own  will  to 
Radick  V.  Hutchlngs,  95  U.  S.  110;  go  where  he  pleases,  sod  must  be  coo- 
Baltimore  V.  LefTerman,  4  Gill  (Md.J  sidered  as  involuntary  till  all  efforts  at 
435;  45  Am.  Dec.  145;  Awatt  v.  coercion  or  restraint  cease,  and  the 
Eulaw  Building  Assoc.,  34  Md.  435 ;  means  of  effecting  It  are  removed. 
Elston  11.  Chicago,  40  III.  514 ;  8g  Am.  Johnson  v.  Tompkms,  Baldw.  fU.  S.) 
Dec.  361;  Harmon  r.  Harmon,  61  Me.  601;  Wood  E>.Lane,6C.&  P.  774;  15 
337 ;  14  Am.  Rep,  S56.  E.   C.   L.  64s;  Warner  i^.  Riddiford,4 

1.  Cooley   on   Torts,   p.   169,  citing  C.  B.  N.  S.  iSo. 

Bird  V.  Tones,  7  Q^  B.  74J,  751 ;  Crow-  8.  4  Bl.   Com.  354,   355 ;    Bouvjer's 

ell  T.  Gleason,  to  Me.  335.  Inst.,  I,  3134,  ciling  Hawkin's  P.  C.  B. 

3.  It   is  the  fact  of  compulsory  sub-  I,  ch.  53,  J  1 ;  3  Russell  on  Crimes  575; 

mission  which  brings  a  person  into  Im-  3  Chit.  Cr.  Law,  K41. 

prisonment;  and  impending  and  threat-  4.  Whatever  was  once  thought  upoD 

ened  physical  violence,  which  to  all  the  subject:.  It  is  now  well  settled,  that 

appearance,  can  only  be  avoided   by  mere  threats,  In  words  not  written,  is 

submission,  operates  as  effectually,  if  not  an  indictable  oSense  at  common 

submitted  to,  as  If  the  arrest  had  been  law.     Redfield,  }.,  in  State  v.  Benedict, 

forcibly   accomplished    without    such  11  Vt.  336;  34  Am..Dec.  6SS. 

submission.     There  are  cases  in  which  In  the  above  case  (State  i'.  Benedict, 

■  party  who  does  not  submit,  cannot  11  Vt,  336;  34  Am.  Dec.  688),  it  was 

be  regarded  as  arrested  until  his  person  held,  however,   under  the   Verment 

Is  touched ;  but  when  he  does  submit,  statute,   that   threats   of  great   bodily 

no  such  necessiC;  exists.     Brushal>er  v.  harm,  accompanied  bj  acts  showing  a 

Stegeman,  31  Mich.  367 ;  Pike  i'.  Han-  formed  intention  to  put  themin  eiecu- 

•on,   9   N.    H.  491 ;  Grainger  t.  Hill,  4  tion,   if  intended   to    put   the   perM>n 

Bins.  N.  Cas.  313.  threatened  in  fear  of  their  execution. 

The   Bubmission   to   the   threatened  and  If  they  have  that  effect,  and  are 

end    reasonably    to    be    apprehended  calculated  to  produce  that  effect  upon 

force,  is  no  consent  to  the  arrest,  deten-  a  person  of  ordinary  firmness,  const)-  . 

tion,  or  restraint  0/  the  freedom  of  his  tute  a  breach  0/  the  public  peace,  which 

motions ;  he  is  as  much  imprisoned  as  is  punishable  by  indictment. 
1064 
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one,  a  juror  for  his  verdict,  or  a  ministerial  officer  of  the  court 
for  properly  doing  his  duty.' 

Forcing  a  person,  by  means  of  threats,  to  do  an  act  which  is 
likely  to  produce  his  death,  and  which  does  produce  it,  is  mur- 
der* but  the  act  done  by  the  deceased  which  occasions  his  death 
must  be  done  in  order  to  avoid  the  immediate  violence  of  the 
prisoner,  and  the  apprehension  of  such  violence  must  be  well 
grounded  from  the  circumstances  by  which  the  deceased  was 
surrounded.* 

b,  ExTORTio#BY  Means  of  Threats. — This  ofFeQse  consists 
in  maliciously  threatening  to  accuse  one  of  an  offense,  orto  injure 
his  person  or  property,  with  intent  to  extort  money  or  pecuniary 
advantage,  or  with  intent  to  compel  him  to  do  an  act  against  his 
will  ;^  but  the  offense  does  not  include  cases  where  the  person 
threatened  owes  the  person  making  the  threat,  the  amount  de- 
manded.' In  some  jurisdictions,  however,  it  appears  that  extor- 
tion and  pecuniary  advantage  are  not  necessary  ingredients  of 
the  crime,* 

Threats  to  accuse  of  crime  for  the  purpose  of  extorting  money, 
are  offenses  (or  which  indictment  will  lie  at  common  law  ;^  and 
the  extortion  of  monej'  by  threatening  to  accuse  one  of  the  in- 
famous crime  against  nature,  is  held  to  be  robbery.* 

1.  4  Bl.  Com.  136;  1  Chit.  Cr.  Law,  A  threat  to  accuse  another  of  crime, 

149;  Arch.Crim.  Prac.  &  PI.  1063.  if   made  for  the  purpose  of   inducing 

a.  I  Rusaell  on  Crimes  (9th  ed.},  p.  paj'mentof  a  just  debt,  la  not  within 

676;  Rex  V.  Evans,  O.  B.  Sept.  181  z,  the  statute  of  blackmailing.     State  t>. 

Ms,,  Bayley,  J.;  Rei  r'.  Hicliman,  5  C.  Hammond, 80  Ind. 80;  41  Am.  Rep.  791. 

&  P.  318*   I  Bishop  Cr.  Law,  ^  561 ;  U.  S,  Extortion  and  pecuniary   advan- 

S.  V.  Freeman,  4  Mason  (U.  S.)  505.  tajfe  are  not  necessarj'  ingredients  in 

(.  I  Russell  on  Crimes  (9th  ed,),  p.  the  offense  of  maliciously  threatening 

677;  Reg.  V.  Pitts,  C.  &  M.  384.  to  do  an  injury  to  another,  with  intent 

^11  Reg.  r.  Pitts,  C.  fL  M.  284,  Ers-  thereby  to  compel   the  person  threat- 


ktne,  J.,  told  the  jury  that  a  man  might     ened  to  do   an   act   against   his   1 
throw  himself  into  a  river  under  such     under  section   4313   of  the    Revision, 
circumstances   as    rendered   it    not   a     State  u.  Young,  j6  Iowa  iM.  See  also 


voluntaiT  act,  by  reason  of  force  ap-  State  v.  Benedict,   11  Vt.  236;  34  Am. 

piled  either  to  the  body  or  mind ;  and  Dec.  6SS;    Pickens   v.   State,   9   Tex. 

It  then  becapie  the  guilty  act  of  him  App.  ajo. 

who  compelled  the  deceased   to  take  T.  Rex  v,  Southerton,  6  East  116. 

the  step.                         -  It   appears    that    according   to   the 

4.  Rapalje  on  Larceny  and  Kindred  principles  laid  down  in  this  case  (Rex 

Offenses,   ^  485;  State  v.  Bruce,   34  v.   Southerton,  6  East  126), an  indict- 

Me.  71.  ment  will  lie.  at  common  law,  for  ex- 

An  Indictment  charging  the  defend-  torting  money  by  actual  duress,  or  by 

ant  with  verbally  threatening  that  "  it  such   threats  as  common  Rrmness   la 

would  not  be  good"  for  the  prosecu-  not  capable  of  resisting.     3  Russell  on 

trix  to  institute  bastardy  proceedings  Crimes  178. 

against  him,  with  intent  to  compel  her  If  a  irian  will  make  use  of  a  process 

against  her  will  not  to  institute  such  of   law  to  terrify  another  out  of  his 

proceedings,  charges   no  crime  under  money,  it  is  such  a  trespass  as  an   In- 

the  lotna  Code,  section  3871.     State  v.  dictment  will  lie.     Holt,  C.  J.,  in  Reg. 

McGlaason-  [Iowa,   1S93),   56    N.   W.  i..  Woodward,  11  Mod.  137. 

Rep.  Z93.  8.  Jones'  alias  Evan's  Case,  1  Leach 

B.  People   V.   Grilin,   %   Barb.  (N.  139;  »  East  P.  C,  ch.  16,  ^  130,  p.  714; 

Y.I497,  Donnally's  Case,  i    Leach  193;  3  East 
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There  are  now  statutes  in  England}  knd  most,  if  not  all,  of  the 
United  States,  defining  the  offense  of  extortion  by  threats,  and 
providing  the  punishment  therefor* 

4.  Coniidered  in  Conswtioii  irith  Other  OffentM— o.  EVIDENCE 
OF  Threats  in  Trials  for  Homicide  and  Assault — (i) 
Former  Threats  by  ike  Accused — (See  also  Homicide,  vol.  9,  p. 
529). — In  trials  for  murder,  threats  made  by  both  the  accused  and 
the  deceased  are  admissible  in  evidence  where  they  are  part  of 
the  res  gesta. 

Former  threats  by  the  accused,  are  admissible  to  show  malice 
and  deliberation  in  cases  of  homicide ;  and  are  also  admissible  in 
trials  for  minor  offenses,  such  as  assault,  when  the  intent  is  a 
.  material  element  in  the  offense,* 

(2)  Former  Threats  by  the  Deceased — (See  also  Homicide,  vol. 
g,  p.  529). — Former  threats  by  the  deceased  against  the  accused 
may  generally  be  given  in  evidence,  as  tending  to  show  defend- 
ant's motive,  when  they  were  communicated  to  him  before  the 
killing  ;*  and  evidence  of  former  threats  by  the  deceased  against 

p.  C,  ch.  \(t,  I)  130,  p.  718;  Hickman's  Obtaining  moner  rrom  one  under  a 
Cms,  I  Leach  178,  3  East  P.  C,  ch.  16,  threat  to  arrest,  with  (he  pretense  that 
^  130,  p.  738.  the  threatener  ii  s  marshal,  ii  sufficient 


In  Brown's  Case,!  East  P.C.ch.  16,  to  jusllfy  a  convfction  of  fraudulentlr 
;o,  p.  71S,  Harold's  Case,  alias  Hut-  obtaining  monev  hj  threats  to  do  an  it- 
's Case,l(  mentioned  as  oneln  which     legalact.     Williams  ii.  State,  13  Tex. 


the  prisoner  was  convicted  of  a  similar  App.  185. 

robbery,  B.  See    Hohicide  —  AcU,    Tireatt 

1.  34,  15  Vict,  ch.96,  M  44,  45,46,47,  aitd Declaraliontby De/e»donl,val.%f. 

gS.  W.,  and  14,  15  Vict.,  ch.97,  I,  50  686;  and  in  addition  to  the  cases  there 

W.;  Stephen's  Dig.  Cr.  Law,  p.  150;  cited,   see  tlie  following:  Pulliam  f. 

3  Russell  on  Crimes,   p.lTjelieq.  State,   88  Ala.   i ;   Lewis   v.  State,  S8 

1.  An  indictment  for  threatening  to  Ala.   11;   Griffin  ».  State,  90  Ala.  596; 

accuse  one  of  committing  a  crime,  need  Pate  i'.  State,  9^  Ala.  14;  Babcock  r. 

not  set  out  the  enact  words  of  the  de-  People,  13  Colo.  j'S;  People  v,  Odell, 

fendant.  Com.  v.  Phllpot,  130  Mass.  59.  i  Dak.  197  ;  Hodge  v.  State,  36  Fla.  1 1 ; 

A  false  statement  that  a  warrant  is  State  r.  Sullivan,  51    Iowa   141;  State 

issued  to  arrest  a   person  for  a  crime,  v.  Oliver,   43   La.  Ann.  tooj;  Com.  v. 

and  that  it  will  be  served  unless  monej  Holmes,  157   Mass.   233;   People   t>. 

is  paid.  Is  a  threat  to  accuse  a  person  of  Gooch,  81    Mich.  22 ;  State  v.  Harrod, 

crime.       Com.   v.   Murphy,   ij   Allen  loa  Mo.  590;   SMte  v.  Crabtree   (Mo, 

(Mass.)  449.  1892),  10  S.  W.  Rep.  7 ;  State  v.  Camp- 

Tlireatening  to  enter  a  complaint  for  bell,  35  S.  Car.  aS;   Caldwell   v.   State 

a  crime  is  a  threat  to  accuse.     Com.  v.  (Tei.  1890),  14S.  W.  Rep.  Iia|  Friiiell 

Carpenter,  loS  Mass.  15.  v.  State,  30   Tex.   App.   43;    Sute   v. 

It  Is  immaterial  whetlier  the  threat  HendersonCOregon,  i893J,33P«c.  Rep. 

did  or  did   not  produce  the  desired  ef-  1030;    State   v.   Bradley,  64   VL  466; 

feet,     State  iF.Bruce,  24  Me,  71.  Snodgrass  v.  Com.  (Va.  1893),  17  S.  E. 

Under   the   South    Carolina  Act   of  Rep.  3^8;  Painter  Ti.  People  (111.  1S93), 

1791,   it   is   swindling  to  obtain  horses  35  N.  &.  Rep.  64. 

from  an  ignorant  man  by    tlireats   of  a  4.  See  H  O  M  1  c  i  D  a — Acts,  Tkrtats 

criminal    prosecution,     and     also     by  and  Declarations  by  Dtctaatd,  vol.  9.  p. 

threats  of  lils  life.     State  v.  Vaughn,  I  67],  and  in  addition  to  the  cases  there 

Bay  (S.  Car.)  181.  cited,  see  the  following:     Brown  v. 

For  the   necessarv   averments  in   an  State,  jj   Ark.  593;   King  i>.  State,  55 

indictment  for  threatening  to  accuse  of  Ark.  604 ;  Hays  v.  Com.  (Ky.  1890),  14 

crime  under  the  Penal  Code  of   Oliio,  S,  W.  Rep.  833 ;  State  v.  Jackson,  44 

see  Elliott  v.  State,  36  Ohio  SL  31S.  La.  Ann.  160;  Garner  :'.  SUte,  38  Fla. 
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the  accused,  even  though  they  were  not  communicated  to  the 
defendant  prior  to  the  killing,  may  be  received  on  behalf  of  the 
defendant,  when  there  is  a  doubt  as  to  who  was  the  a^ressor, 
and  some  evidence  has  been  given  which  tends  to  show  that  the 
act  was  done  in  self^Jefense.* 

b.  Constructive  Violence  in  Burglary  and  Robbery — 
(See  also  Burglary,  vol.  2,  p.  659;  Robbery,  vol.  21,  p.  414J. — 
On  trial  for  burglary,  if  it  appears  that  the  offender  has  compelled 
a  person,  by  threats,  to  open  his  door,  or  has  induced  him  to  do 
so  to  repel  attempted  or  threatened  violence  on  his  premises, 
it  will  amount  to  a  burglarious  breaking,  if  the  offender  then 
enters  the  house  with  burglarious  intent.* 

Robbery  may  be  committed  without  actual  violence,  by  excit- 
ing fear  or  terror,  which  is  constructive  violence.     This  may  be 

1 13;  Sparks  v.  Com.,  89  Ky.  644;  State  admissible  \n  evidence.    State  v.  WIU 

w.  Harrod,  loi  Mo.  jgo;  State  i'.  Wyse,  son,  43  La.  Ann.  840. 

33  S.  Car.  5S1;   Ball  v.  State,  19  Tei.  And  where  the  proof  showed  that 

App.   107 ;   knowles  v.   State,  31  Tez.  the  conflict  was  provoked  bv  the  ac- 

Cr.   Rep.  383 ;  State  v.  Evans,  33  W,  cused  and  there  waa  no  (ountfation  laid 

Va.  417.  by  the  introduction  oF  testimony  that 

1.  See  Homicide — Acli,  Tkrealt  the  deceasedhadmadeanyhoBtiiedein- 

and  DeclaratioHS  by  Deceased,  vol.  9,  onstratlon  ae|BinBt  the  accused,  it  was 

p.  671,  and   in   addition   to  the   cases  held  that  evidence  of  threats  by  the 

there  cited,  see  the  following:  Bebcock  deceased,  uncommunicBted  to  the  ac- 

V.   People.    13    Colo.   515;    Wilson   i>.  cused,   was   not  admissible.     State  v. 

State,  30  Fla.  134;   Levy  v.  State,  38  Walsh,   44   La.    Ann.  ma.     See  also 

Te«.  App.  203;  19  Am.  St.  Rep,  836;  State  v.  Kenyon  (R.  I-  1893),  36  AtL 

State  w.  Evan8,33  W.Va.  417;  PIttman  Rep.    199;    State   n.   Carter    (45   La. 

T>.  State  (Gb.  i^),  17  S.  E.  Rep.  856;  Ann.),  14  So.  Rep.  30. 

May  V.  State  (Ga.  1893),  17  S.  E,  Rep.  «.  i  Hale  553;  3  Chit.  Cr.  L.  1106; 

108;  Wilson  11.  State,  30  Fla.  134;  State  1  Russell  on  Crimes  (9th  ed.),p.8;  i 

■a.  Harris {45 La.  Ann.),  13  So.  Rep.  199.  Whart,  Cr.  L.  (8th  ed.),  1, 765 ;  Crompt, 

A  general  indeflnlte  threat  made  by  33  <b)  ;  1  East  P.  C,  ch.  i  j,  %  3,  p.  486. 

the  deceased  the.  night  before  he  was  Obtaining  an  entrance  intothe  house, 

killed,  not  mentioning  Che  defendant  by  any  threat  or  artifice  used  for  that 

and  not   shown  to  have   reference  to  purpose,  or  by  collusion  with  any  per* 

him,  is  not  admissible  as  evidence  for  sonln  the  house,  la  a  burglarious  breek- 

the  defendant,  who  shot  end  killed  him  ing.  Stephen's  Dig.  Cr.  L.,  p.  354. 

the    next     evening    while    gambling.  "Under  our  law  as  it  now  Is,  and  in 

King  V.  State,  89  Ala.  146,  fact  always  has  been,  there  are  three 

Where  there  is  positive  and  uncon-  modes  by  which  the  offense  of  burglary 
tradicted  evidence  by  several  witnesses  may  be  committed,  which  are  deter- 
that  the  prisoner  made  the  attack,  a  mined  and  characterized  by  the  means 
previous  uncommunlcated  threat  of  used,  to  wit:  Tst,  by  force;  3d,  by 
the  deceased  is  not  admissible  in  evl-  threats;  and  3d,  by  fraud."  Conoly  v. 
dence;  there  being  no  evidence  that  State,  3  Tex.  App.  413. 
the  deceased  was  armed  or  made  an  at-  "  Two  remarks  may  be  made  on  all 
tack.  Vaughn  v.  State,  88  Ga.  731.  the  adjudged  cases  of  constructive 
See  also  Wilson  w.  State,  30  Fla.  334;  breaking :  i.  There  is  no  case,  when 
Gardner  v.  State,  90  Ga.  310.  the  entry  was  not  made  immediately 

Where  the  prisoner  had  invited  the  afler  the  fastening  was  removed,  or  so 

deceased  out  to  fight,  and  it  was  not  soon  thereafter  as  not  to  allow  a  rea- 

shown  that  any  threat  or  hostile  dem-  sonable  time  for  shutting  the  door  and 

onstratlon  had  been  made  by  the   de'  replacing   the  fastening.     3.  There  Is 

ceased  against  the   defendant  on  the  no  case,  when  the  artifice  resorted  to 

immediate  occasion  of  the  homicide,  was  not  apparently  and  expressly  for 

it  was  held  that  previous  uncommuni-  the  purpose  of  getting  the  fastening 

cated  threats  by  the  deceased  were  not  removed,  whereby  to  gain  admittance 
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done  by  threatening  injury  to  one's  person,  property,  or  reputa- 
tion. The  fear  of  injury  to  the  person  is  that  which  is  commonly 
excited  on  the  commission  of  this  offense  ;  and  where  property  is 
obtained  by  this  means,  it  will  amount  to  robbery,  though  there 
be  no  great  degree  of  terror  or  affright  in  the  party  robbed.* 

The  cases  in  which  the  offense  of  robbery  has  been  committed 
by  means  of  a  fear  of  injury  to  the  property  of  the  party,  are 
principally  those  in  which  the  terror  excited  was  of  the  probable 
outrages  of  a  mob  ;*  and  where  the  circumstances  were  such  as 
to  induce  a  man  to  part  with  his  property  against  his  will,  actual 
fear  will  be  presumed.'  Robbery  may  also  be  committed  by 
obtaining  property  by  threats  of  injury  to  one's  character. 

The  cases  of  robbery  in  which  the  property  has  been  obtained 
by  means  of  a  fear  being  excited  of  injury  to  the  character  of  the 
party  robbed,  appear  to  be  all  of  one  description,  namely,  where 
property  was  obtained  by  threats  to  accuse  the  owner  of  the 
crime  against  nature.* 

c.  Confessions  Forced  by  Threats. — In  criminal  prosecu- 
tions, all  confessions  forced  by  threats  of  violence  are  inadmissi- 
ble in  evidence.  Hence,  a  confession  forced  from  the  mind  by 
the  flattery  of  hope  or  by  the  torture  of  fear,  comes  in  so  questiona- 
ble a  shape  when  it  '\s\o  be  considered  as  the  evidence  of  guilt, 
that  no  credit  ought  to  be  given  to  it,  and  therefore  it  is  rejected.' 

n.  TEBXATEXnra  Lettess — 1.  BeflnitioiL. — A  threatening  letter  is 
a  letter  which  contains  menaces  or  threats  of  destruction  or  injury 
to  the  person,  property,  or  reputation  of  him  to  whom  it  is  sent 
— especially  when  it  is  sent  for  the  purpose  of  extorting  money 
or  other  property  from  the  recipient  thereof.' 

wJthoutbreakinglt.andfo'defraudthe  per  E^re,  C.  B.;  RunneU  v.  Stale,  iS 

law  of  its  justice  by  an  evasion.'"     i  Ark.  Ill ;  State  v.  Grant,  ai  Me.  171; 

Arch,  Cr.  Poic.  &  PL,  p.  ioSj.  Com.  v.  Chabbock,  i  Mass.  144;  Com. 

1.  FoBt.  ii8;  4  Bl.  Com.  143,144;  U.  -o.  Knapp,  o  Pick.  (Mbbb.)  496;  30  Am. 

S.  v.  Wood,  3  Wash.  (U.  S.)  440;  Long  Dec.  491 ;  People  v.  Ward,  15   Wend. 

T',  State,  12  Ga,  393;  Hughes'  Case,  i  (N.  Y.)  231;  Moore  v.  Com.,  a  Leigh 

Lew.  301;  Bayley,],!  East  P.  C,  ch.  (Va.)   701;  Smith   v.   Com.,  10  GratL 

i6,  l)  laS,  p.  711.     And  see  Robbkry —  (Va.)  734;  Earp  v.  State,  55  Ga.  136;    . 

Fear  0/  Injury  to  the  Person,  vol.  ii,  Boyd  v.  State,  1  Humph.  (Tenn.)  39; 

p.  411.  Ann  V,  Stale,  11  Humph.  (Tenn.)  159; 

S.  Reii',  Taplin,  j  East  P.  C.  Tii;  Self*.  State,  6  Baxt.  (Tenn.)  144:  Hec- 

Rex  V.  Brown,  a  East  P.  C.  731;  Rex  tor   v.   State,   1   Mo.   135;   GarrarxJ  v. 

V.  Spencer,  j  East   P.  C.  711;  Bex  v.  State,  50  Miss.  147;  Territory  v.  Mc- 

Astley,  2  East  P.  C.  729;  a  RuBsell  on  CUne,  i  Mont.  394;   Berrv   v.  U.  S^  1 

Crimes  (9th  ed.)  115-117.  Colo.  186;  Stale  v.  Phelps,  11  Vt.  116; 

».  Com.   Ti.  Snelling,    4  Binn.  (Pa.)  34  Am.  Dec.  67a  ;  Brown  r.  People,  91 

3791  Rex  v.   Donally,  1   Leach  197;  1  111.506;  Rector  %>.  Com.,  80  Ky.  468, 

East  P.  C.  713.     See  also  Robbery —  See  also  Confessions,  vol.  3,  p.  464. 

Fear  ef  Injury  to   Property,   vol.  :  -    .     ..                 ... 

p.  413. 

«.    Arch.  Cr.  Prac.  &  PI.   1492;  Bi 
*.  State,  7  Humph.   (Tenn.)  45.     S 

ROBBBRY — Fear  of  Injury  to  Ckarac-  A  threatening  letter  is  a  letter  lent 

ter,  vol.  21,  p.  423.  to  a  person  threatening  to  accuse  him 

S.   Warwickshall's  Case,  I  Leech  agS,  of   a    crime,    with    *    view  to  extort 
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2.  Tlie  Offense  of  Sending  Threateniiig  Letters. — It  is  said,  that 
the  dispersing  of  bills  of  menace  threatening  destruction  to  the 
lives  or  properties  of  those  to  whom  they  are  addressed,  for  the 
purpose  of  extorting  money,  is,  at  common  law,  a  high  misde- 
meanor, punishable  by  fine  and  imprisonment.*  But  it  is  held 
that  a  person  is  not  indictable  at  common  law  for  sending  a 
threatening  letter  for  the  purpose  of  extorting  money,  unless  the 
threat  is  of  such  a  nature  as  is  calculated  to  overcome  a  firm  and 
prudent  man.* 

The  offense  is  now  defined  and  punishable  by  statute  in  Eng- 
land; and  in  most,  if  not  all,  of  the  United  States.  Whether  or 
not  the  offense  includes  cases  where  an  attempt  has  been  made 
to  force  the  payment  of  money  actually  due  the  person  sending 
the  letter,  has  been  variously  decided  in  different  jurisdictions," 


kill  the  person  addressed.     Anderson's  charge  ofperjurj',  and  obtained  mone^ 

L.  Diet.  '  from  him  under  that  threat,  In  order 

Sending  threateninE   letters,  Is  the  to  permit   hie   release.     Was  not  that 

name  of  the  offense  o?  sending  tetters  an  actual  duress,  Buch  as   would  have 

containing  threats  of  the  kind  recog-  avoided  a  bond  given  under  the  same 

nized  by  statute  as  criminal.     Black's  circumstances  P    But  that  is  -very  un- 

L.  Diet.  like  the  present  ca«e,  which  is  that  of  a 

The  offense    of    sen  din  if  letters,  mere  threat  to  put  process  In  a  penal 

threatening  to  accuse  any  person  of  a  action  in  force  against  the  party.     The 

crime   punishable    with   death,  trans-  law  distinguishes    between    threats  of 

porcation,  pillory,  or  other  Infamous  actual  violence  against  Che   person,  or 

punishment,  with  a  view  to  extort  from  such  other  threats  ai 


any  money  or  other  valuable  RrmnesE  cannotstand  against,  and  other 
chattels.  4  Bl.  Com.  137.  sorts  of  tlireats.  Money  obtained  fn 
1.  I  Hawk.  P.  C,  ch.  53,  4  i.  the  former  cases,  under  the  influence  of 
There  is  a  precedent  of  an  indictment  such  threats,  may  amount  to  robbery; 
at  common  law,  against  the  attorney  of  but  not  so  in  cases  of  threats  of  other 
a  plaiDtifl  in  a  case  for  writing  a  letter  kinds.  .  .  .  But  this  is  a  case  of  threat- 
to  the  attorney  of  the  defendant,  who  ening  and  not  of  deceit ;  and  it  must  be 
had  obtained  a  verdict  on  the  evidence  a  threat  of  such  a  kind  as  will  sustain 
of  his  son,  threatening  to  Indict  the  an  indictment  at  common  law,  either 
«on  for  perjury,  unless  the  defend-  according  to  one  case,  attended  with 
ant  gave  up  the  benefit  of  the  verdict,  duress,  or,  according  to  others,  such  as 
3  Chit.  Cr.  L.  149.  may  overcome  the  ordinary  free  will  of 
S.  "To  obtain  money  under  a  threat  a  Urm  man,  and  induce  him  from  fear 
of  any  kind,  or  to  attempt  to  do  it,  is,  to  part  with  his  money."  Lord  Ellen- 
no  doubt,  an  Immoral  action;  but  to  thorough,  C.  J.,  in  Rex  v.  Southerton,  6 
make  it  indictable,  the  threat  must  be  of  East  126. 

such  a  nature  as  is  calculated  to  over-  Even    to    request   one   to  post  up   a 

come  a  linn  and  prudent  man.     Now,  threatening  notice,  is  an  indictable  mis- 

the  threat  used  by  the  defendant,  at  its  demeanor.     Reg,  v.  Darcy,  1  Crawf  & 

utmost  extent,  was  no  more  than  that  he  Dii  C.  C.  33. 

would  charge  the  party  with  certain  B.  An  instruction  to  the  jury  that  to 
penalties  for  selling  medicines  without  maintain  the  Indictment,  it  was  not  es- 
astamp.  That  is  not  such  a  threat  as  a  sentiat  that  the  defendant  was  en- 
firm  and  prudent  man  might  not,  and  deavoring  to  obtain  money  that  was 
ought  not,  to  have  resisted.  .  .  .  Then  not  due  him,  and  that,  if  he  endeavored 
what  authority  is  there  for  considering  to  obtain  money  that  was  justly  his  due 
these  as  oiTenseB  at  common  law?  The  in  this  way,  he  would  be  guilty,  was 
principal  case  relied  on  l«  that  of  Reg.  i>.  held  correct  in  Com.  v.  Coolidge,  138 
Woodward,   it    Mod.  137,  which  was  Mass.  55. 

where  the  defendants,  having  another  The  /ndiana  statute  against  black* 
1069 
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It  has  been  held  that  it  is  not  a  crime  to  send  a  threatening  letter 
demanding  just  compensation  for  property  maliciously  destroyed.* 
Whether  or  not,  in  letters  threatening  to  accuse  of  crime,  the 
threatened  accusation  must  be  in  a  judicial  tribunal,  does  not 
seem  to  be  well  settled,  but  the  weight  of  authority  appears  to  be 
in  the  affirmative.*  It  is  not  necessary  that  the  writer  of  the 
letter  shall  be  the  one  threatening  to  do  the  wrongful  act,  or  that 
the  threat  shall  be  aimed  at  the  person  to  whom  the  letter  is  ad- 
dressed,' but  it  is  necessary  that  the  threat  be  so  made  as  to 
operate  on  the  mind  of  the  party  whom  it  is  expected  to  influence, 
in  such  a  manner  as  will  tend  to  take  away  the  voluntary  charac- 
ter of  his  acts.* 


}ustlj  due;  and -where  the  letter  claims  able  to  concur   In   the  view  that  the 

that    it   is   a   just  debt  which   Is   de-  threat  of  an  accusation  otherwise  than 

manded,  the  indictment  will  be  bad.  In  court,  would  not  be  wltliin  tlie  stat- 

tinlew  it  traverse  that  fact     State  v.  tite.     If  such   be  the  case,  the  statute 

Hammond,  SoInd.8ci;4i  Am.  Rep.  791.  needs  amendment,  for  a  threat  of  auT 

The  statute  ag&inEt  sending  Uireat-  public  accusation  of  crime  is  as  muco 
ening  letter*,  with  a  view  of  extorting  within  the  reason  of  the  statute,  as  a 
monej,  etc.,  Is  intended  to  embrace  threat  ofa  tonnalcomplaint."  Ciling^ 
only  cases  where  the  intent  is  to  ob-  Robinson's  Case,  3  VLy.  &  Rob.  14;  1 
tain  that  whlcl],  In  justice  and  equitj.  Lew.  C.  C.  173;  Rose.  Cr.  Ev.  910. 
the  writer  of  the  letter  Is  not  entitled  S.  To  make  out  the  crime  of  black- 
to  receive.  It  does  not  extend  to  cases  malltne,  under  the  provision  of  the 
where  the  person  threatened  actuallj  Penal  Code,  defining  that  oRense  (sec- 
owes  the  writer  of  the  letter  the  sum  tionsj6],itisnot  necessarrtoshowthat 
claimed  bv  him.  To  support  an  indict-  the  threat  was  against  the  perwin  lo 
ment  under  that  statute,  the  end,  as  whom  the  letter  was  directed,  or  that 
well  as  the  means  employed  to  obtain  the  writer  was  the  one  threatening  to 
it,  must  be  wrongful  and  unlawful,  do  the  wrongful  act.  The  offense  maj- 
People  V.  Griffin,  3  Barb.  (N.  Y.)  437.  be  commiUed  by  sending  a  letter  con- 

L  It  Is  not  a  crime  to  demand  rea-  veying  a  threat  of  some  other  peraon, 

•enable  compensation  for  property  tna-  providing   it  Is  sent  for  the  unlawful 

liciously   destroyed,   and  at  the  same  purpose  mentioned  in   said   provision, 

time,  to  threaten  to  accuse  the  offender  Nor  Is  it  necessary  to  constitute   the 

of  the  crime  of  destroying  it    Mannn.  crime,  that  the   threat  did,  or   should 

State,  47  Ohio  St  5^6.  be  calculated  to   inspire  fear,  and  no 

S,  In   People  v.  Biaman,  30   Mich,  precise   form  of    words  is  required  to 

459,  the  judges  were  equally  divided  convey  the  threat     It  may  be  done  by 

on  this  question.    Graves,  C.  J.,   and  Innuendo    or    suggestion.     People    v. 

Campbell,  J„  held,  that  it  must  not  be  Thompson,  97  N,  Y.  313. 

an  accusing  bj  way  of  railing  or  slan-  4,  "It    may    be     conceded    that    a 

der,  or  by  way  of  bearing  witness  un-  threat,  wheth'er  it  be  verbal,  written, 

der  a  separate  and  distinct  accusation  or   printed,  to   tie  within  the  statute, 

made  wholly  by  others,  but  the  insti-  need   not  be  made  personally  to   the 

tution,  or  participation  in   the  institu-  one    threatened.     In    order    to    t>e    a 

tion,  of  a  criminal  charge  before  some  '  threat,'  it  must  be  so  made,  and  under 

one  held  out  as  competent  to  entertain  such  circumstances,  as  to  operate,  to 

such  a  charge  In  lawful  course;  citing  some  extent   at  least,  on   the  mind  of 

State  V.  South,  5  Rich.  (S.  Car.)  489;  the  one  whom  it  is  expected  to  tnflu- 

State  V.  Nates,  3  Hill   (S.   Car.)   3oo;  ence.     If  it  does  not  do  this,  how  can 

Stephenson  v.  Iligglnson,  3  H.  L.  636;  it  be  said  to  take  away   the  voluntary 

U.  S.  tr.  Freeman,!  How.  (U.  S.)5s6;  characterothisacU?"  State  ii-Brown- 

Mxf.  Prideaux,  3  Myl.  &  C.  337,  33a;  lee,  84  Iowa  473. 
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It  is  an  offense  to  send  a  letter  threatening  to  tar  and  feather 
one  unless  he  quits  the  city.*  The  right  to  take  and  prosecute 
an  appeal,  is  property  within  the  meaning  of  a  statute  aimed  at 
the  extortion  of  property  by  means  of  threats*  But  credit  and 
reputation  are  not  property  within  the  meaning  of  such  a  statute.* 

Threatening  to  keep  the  members  of  a  labor  union  from  return- 
ing to  work,  is  a  threat  to  do  injury  to  one's  property,  and  ob- 
taining money  from  the  employer  under  such  threat,  is  extortion.* 
So  also,  it  is  a  criminal  offense  for  a  number  of  men,  banded  to- 
gether for  the  purpose,  having  their  persons  covered  with  threat- 
ening placards  containing  the  word  "  boycott,"  to  parade  up  and 
down  in  front  of  one's  door,  distributing  printed  circulars  and 
employing  threats  and  intimidations  for  the  purpose  of  keeping 
the  public  away  from  the  alleged  wrongdoer,  and  thus  injuring 
his  business.^ 

It  is  an  offense  for  one  who  knows  the  contents  thereof,  to  as- 
sist in  forwarding  a  letter  threatening  to  accuse  one  of  crime  for 
the  purpose  of  extorting  money  from  him.* 

If  it  is  doubtful  whether  or  not  the  letter  contains  the  threat 
alleged,  the  intent  is  a  question  for  the  jury.' 

It  is  a  violation  of  the  postal  laws  of  the  United  States,  to  send 
through  the  mails  a  postal  card  upon  which,  or  any  other  maila- 
ble matter  upon  the  outside  cover  or  wrapper  of  which,  there  is 
written  or  printed  any  threatening  language.* 


laaentiDg), 

I  propertj  within  the  mean-  Barondess,  6i'  Hun  (N.  Y.)  $1 
ing  of  section  S19  of  the  Penal  Code;         B.  People   -d.   Wiliig,   4  N.   Y.   Cr. 

and   a   threat   made   for   the  purpose  Rep.  403. 

of  inducing  an  appellant  to  dismiss  "  If  the  attltude,conduct.  and  method 
an  appeal,  is  a  threat  made  with  in-  of  these  men  is  such  as  to  deter  anj 
tent  to  extort  property'  from  another,  of  complainant's  customers,  even  the 
It  Is  a  crime  to  send  or  deliver  a  letter  most  weak  and  timid,  from  entering 
containing  such  threats  with  intent  to  his  place  of  business,  or  to  Inspire  anjr 
extort  property  from  another,  whether  part  of  the  general  public  with  the 
such  letter  be  subscribed  or  not.  Peo-  sense  of  danger  in  Ignoring  their  ap- 
ple V.  Cadman,  57  Cal.  56a.  peals,  there  is  intimidation  within  the 
S.  The  sending  of  a  letter  threaten-  meaning  of  the  law.  The  procuring  of 
Ing  to  publish  a  person's  name  in  a  monej' from  another,  with  his  consent. 
"  deadbeat"  book,  the  effect  of  which  obtained  by  fear  Induced  by  a  threat 


will   he   ruinous   to  his  credit,  etc.,  is  do  or  continue  an  unlawful  injury  to 

not  an  olTense   under  section  1536,  of  his  property,  e.  ^.,  lo  continue  a  'boy- 

tbe  Revised  Statutes.  Credit  and  repu-  cott,'  constitutes  the  crime  of  extor- 

tation   are   not   property    within    the  tion    under   sections    ^53,    5J3,   Penal 

meaning  of  this  statute.    State  v.  Barr,  Code."     People  t:  Wilzig,  4  N.  Y.  Cr. 

1%  Mo.  App,  84.  Rep.  403. 

«.  People  ti.  Barondess,   133  N.   Y.  B.  People  i'.  Wightman,   104   N.  V. 

649.     (Appeal   from    judgment  of  the  598;  43  Hun  (N.  Y.)  358. 

general  term  of  the  supreme  court  In  7.   Rex  i'.  Girdwood,  t    Leach   143; 

the   first  judicial   department,   which  Rei  i'.  Abgood,  i  C.  &  P.  436;  Com. 

reversed   a   judgment   of  the  court  of  f.  Dorus,  loS  Mass.  488;  Rose.  Cr.  Er. 

oyer  and  terminer,  entered  upon  a  ver-  879 ;  Stale  v.  Stewart,  90  Mo.  507. 

diet  convicting  defendant  of  the  crime  8.  It  was  held  an  offense  under  the 

of  extortion.     Agreed   to   reverse  and  ActofCongTessofSeptemberi6th,t88S 

affirm  judgment  of  conviction  on  opin-  (15  St.  U.  S.  496),  to  send  a  postal  card 
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3.  The  Indictment— Heoeiiary  Avermenti. — The  indictment  must 
aver  the  sending  of  the  letter  and  the  person  to  whom  it  was 
sent  ;*  who  was  the  person  threatened,  and  from  whom  the  money 
or  other  property  was  demanded  ;*  must  properly  describe  the 
property  demanded  or  obtained  ;'  must  aver  the  guilty  knowledge 
of  the  sender  of  the  letter  ;*  the  malicious  intent  of  the  sender  to 
extort  money  or  other  property,  or  to  do  an  unlawful  act  ;*  and 
the  nature  of  the  threat  contained  in  the  letter  ;•  and  the  letter 
itself  should  be  set  out  in  kac  verba  in  the  indictment,  except  in 
jurisdictions  where  that  necessity  has  been  removed  by  statute.' 

4.  Venae. — In  an  indictment  for  sending  a  threatening  letter, 
the  venue  may  be  laid  in  the  county  where  the  letter  was  received, 
or  in  the  county  from  which  it  was  sent.* 

8.  Evidenoa— a.  PROOF  of  the  SENDING.— There  must  be 
some  evidence  of  the  sending  of  the  letter,  in  order  to  sustain  an 
indictment  for  sending  a  threatening  letter.  Proof  that  it  is  in 
the  prisoner's  handwriting,  is  insufficient,*  Proof  that  he 
dropped  a  letter,  directed  to  the  prosecutor,  into  the  prosecutor's 
premises,  is  sufficient.***  So,  proof  that  the  accused  left  a  letter 
at  a  gate,  in  the  road  near  the  prosecutor's  house,  where  it  was 
found  and  handed  to  the  prosecutor,  was  held  sufficient  to  go  to 

on  which   was  written   the   foltowinK :  criminal  offense  Is  sufficientlj  charged, 

"  You  owe  UB  (i.So,  long  past  due.  we  State  v.  Harper,  94  N.  Car,  936. 

have  called  several  times  for  the  amount.  B.  The  character  of  the  threat  con- 

If  it  is  not  paid  at  once,  we  shall  place  tained  in  the  letter,  should  be  set  out 

thesame  with  our  lawyerfor collection."  in  the  Indictment,  that  it  may  be  seen 

U.  S.  V.  Baj'le,  40  Fed.  Rep.  664.  whether  a  substantial  threat  was  made. 

1.  Reg.  f.  Jones,  I  Den.  C.  C.  318;  People  i'.  Jones,  61  Mich.  304. 

1  C.  &  K.  398.  But  the  indictment  need  not  tet  out 

9.  Rex    11.    Dunkley,   R.    &   M.   C.  the  exact  words  used  br  the  defendant. 

C.  90.  Com.  V.  Phllpot,  130  M«B».  59, 

!.  Mnjor's  case,  a  Leach  77a ;  %  East  .  T.  Lloyd's  Case,  3  East  P.  C.,  ch.  33, 

P.  C,  ch,  23,  4  3,  p.  1118.  4  5,   p.  iiii;   Hunter's  Case,  3   Leach 

4.  Girdwood's  Case,    I  Leach  142;  3  631;  Tjnes  v.  State,  17  Tei.  App,  113. 

East  P.  C,  ch.  23,  ^4,  p.  1 110.  See   State  v.  Stewart,  90  Mo.  507, 

Under  a  statute  deSning  the  offense  wherein    the    common    law,    as    laid 

of  knowinglj  sending   or  delivering  a  down  in  the  above  cases,  Is  recognized; 

threatening  letter,  it  was  held  that  an  but  it  is  held  that  the  statutes  of  Mit- 

informationchargingthatthedefendant  souri  have  made  it  unnecessarj  to  set 

knowingly  threatened,  etc.,  by  sending  out  the  letter  in  hac  verba. 

a  threatening  letter,  did  not  charge  the  8.  Girdwood's  Case,  I  Leach  143;  1 

offense  defined  by  the  statute.     Caatle  East   P.  C.  1 1 20 ;  Esser's  Case,  i   East 

V.  State,  33  Tei.   App.  286.  P.  C.  1135;   People  v.  Griffin,  3  Barb. 

6.  Landa  v.  State,  36  Tex.  App.  580.  [  N.  Y.)  437 ;  Com.  i/.  Blanding,  3  Pick. 

An  indictment  for  threatening  to  ac-  (Mass.)  304;  15  Am.  Dec,  314;  People 

cuse  another  of  a  crime,  "with  a  view  v.  Rathtnin,  31  Wend,  <N.  Y.)  533- 

and  with  the  intent  to  extort  money  "  But  in  Landa  v.  State,  36  Tex.  App. 

from  him,  sufficiently  avers  that  the  580,  it  was  held  that  the  venue  of  the 

intent   was   to   extort   money    by  the  qffense  of  sending  a  threatening  letter 

threat.    Com.  -v.  Moulton,  108   Mass.  for   the   purpose   of  extorting  money, 

307 ;  Com.  V.  Dorus,  loS  Mass.  4SS.  should  be  in  the  county  from  which  the 

Where  the  letter  is  setout  in  Ihein-  letter  was  sent,  and  not  in  the  county 

djctment,  and  it  appears   by  necessary    to  which  it ' 

implication  that  the  defendant  threat-  •.  Rex  t' 

ened  to  indict  the  prosecutor  with  in-  10.  Rex 

tent  to  extort  money  from  him,  the  C.  398. 
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the  jury  on  the  qyestioii  of  sending.'  So,  proof  that  the  prisoner 
sent  the  letter  to  another  person,  with  the  intent  that  such  person 
should  deliver  it  to  the  prosecutor,  is  sufficient,* 

b.  Evidence  Explanatory  of  the  Letter. — The  sending 
of  the  letter  being  proved,  other  letters,  written  by  the  prisoner 
to  the  prosecutor,  are  admissible  in  evidence  to  explain  the  letter 
upon  which  the  indictment  is  found.'  So,  too,  parol  evidence  is 
admissible  to  explain  any  obscurity  or  ambiguity  In  the  letter.* 

c.  Of  the  Intent. — The  intent  to  extort,  or  to  do  some  other 
unlawful  act,  where  the  statute  covers  ground  broader  than  that 
of  mere  extortion,  must  be  proved.  This  generally  appears  upon 
the  face  of  the  letter  itself ;  but  if  not,  such  facts  as  will  justify 
the  jury  in  finding  such  unlawful  intent  must  be  proved.  Evi- 
dence of  the  truth  of  the  threatened  accusation  is  not  admissible  in 
behalf  of  the  defendant,"  but  evidence  tending  to  show  that  the 
letter  was  sent  as  a  practical  joke  is  admissible  in  defense.* 

THEEE  8T0ET.— See  note  7. 

THBESHZVO  XAOHIKE.— See  note  8. 

IHBOAT.— See  note  g. 

THEOUGH.— See  note  10. 

1.  Reg.  f.  Grimwade,  I  C.&  K.  593;  the   offense   had   been   coqtmitted  bj 

1^;  E.  C.  L.  593.  cutting   the    "  throat "  of  the   victim, 

3.  Rex  II.  Paddle,  R.  &  R,  C.  C.  484;  it  was  held  that  the  word  "throat"  wm 

LariEon  v.  State,  49  N.  J.  L.  356;  60  not   to   be   confined  to  that  portion  of 

Am.  Rep.  606.  the  necli  scientifically  so  calli^d. 

S.  Robinson's  Case,  3  Leach  749;  1  "nraat  Dliaua,"  —  See   Disbabs, 

East  P,  C,  ch.  33, 1)  3,  p.  1110;  Reg.  v.  vol.  5^.  6S3. 

Ward,  10  Cm  C.  C.  43.  10.  The  word  "  through,"  in  an  act 

«.  Rex.  «.  Tucker,  R.  &.  M.  C.  C.  providing   that   no   road,   atrset,   etc., 

134;  Klstler  V.  State,  50  Ind.  339;  Mot-  shall  be   laid   out   "  through  "  certain 

singer  V.  State,  123  Ind.  498;  People  v,  grounds,  was  held  to  mean  over.  H^de 

Gillian,  50   Hun    (N.  Y.)  35;  State  v.  Park  v.  Oakwoods  Cemetery  Assoc, 

Patterson,  68  Me.  473;  SUte  f.  LInthi-  119  HI.  147.     See  also  Roderick  v.  A»- 

cum,  68  Mo.  66.  ton  Local  Board,  j  Ch.  Dlv.  338. 

B.  Com.  V.  Buckley,  148  Mass.  17.  Where  a  right  of  waj  is  granted  "  in, 

•.  Norris  V.  State,  95  Ind.  73.  through  and  along"  a  particular  way, 

T.  Where  property  insured  was  de-  the  grantee  is  not  justified  in  making 
scribed  in  the  policy  as  "  contained  In  a  converse  road  across  the  same.  Sen- 
three-story  granite  building,"  it  was  house  s.  Christian,  i  T.  R,  560.  Com- 
held  that  the  phrase  might  designate  ^ar*  Wimbledon,  etc..  Common  Co n- 
m  building  with  a  granite  front  only,  servalora  v.  Dixon,  i  Ch.  Div.  362. 
and  three  stories  high  in  the  front  and  TtironBli  tlie  Blevaiton. — In  Gill  v, 
rear,  though  only  one  story  high  in  Cacy,  49  Md.  343,  it  was  held  that 
the  middle.  Medina  z'.  Builders' Mut.  when  grain  had  been  removed  from 
F.  Ins.  Co.,  I30  Mass.  325.  vessels  and   taken   up   into  elevators, 

B.  A  threshing  machinein  iVeJriUilii  and  thence  let  down  into  the  hoppers, 
has  been  held  to  Include  the  horse-  and  after  being  weighed,  put  into  the 
power  by  means  of  which  the  separa-  bins  of  the  purchasers,  It  had  been  car- 
tor  is  propelled.  Osborne  v.  McAllls-  ried  "  through  "  the  elevators  In  the 
ter,  15  Neb.  428.  contemplation   of   an   act    exempting 

I.  Indletment. — In   Rex  v.  Edwards,  grain   carried   to   the  city  "through" 

6  C.  &  P.  401 ;  35  E.  C.   L.  458,  where  elevators  from   being  weighed  by  the 

an  indictment  for  murder  charged  that  grain  weighers  of  the  state. 
35  C.  of  L.— 68                          1073 
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Vitut  afTldnt. 


TES1T8T, — To  push  or  drive  with  force,  as  to  force  anything 
with  the  hand  or  foot,  or  with  an  instrument ;  to  drive,  to  force, 
to  impel.^ 

TICKBT— (See  also  Tickets  and  Fares).— See  note  2. 

TICKXT8  AKD  PAaES.— (See  also  Carriers  of  Passengers, 
vol.  2,  p.  738 ;  Railroads,  vol.  19,  p.  775 ;  Sleeping  Cars,  voL 
22,  p.  796 ;  Street  Railways,  vol.  23,  p.  940 ;  Time  Tables.) 


I.  Nature  of  Ticket,  1074. 

t.   VoHeMtr  and  not    Coniratl — 

yourney  to  be  Pursued,  >074. 

%.  As  Evidtnce  of    the  Passe»- 

ger's  Rights.,  1076. 

II.  Rat«s  of  Fare — Power  to  Regu- 

Ute,  1078. 

III.  Who  are  PaBiengen,  1081. 

IV.  Kind!  of  Tickets,  loB^. 

I.  Through    (Oier    CemirtllKg 
Lines),  1085. 
o.  Entetil  of  Liability,  1085, 

b.  ParlnershifArrang»me»t, 
1087. 

c.  Ultra  Vires,  1088. 
3.  CemmulalioH,  1088. 

3.  HoH-transferable,  logi. 


5.  Limited,  1093. 

6.  Scalpers,  1093. 
V.  PaaaeB,  1096, 

I.  Generally,  1096. 
1.   Condition    Exempting     Car' 
rier  from  Liability,  1097. 

3.  /n/ersta/e  Commerce Ael,  not. 

4.  Drovers'  Passes,  iioa. 
VI.  Fare  Paid  on  Train.  1104. 

VII.  Stop-over  Privileffca,  1109. 
VIII.  Canying    Beyond   Deatination, 

I.  Duty  of  Carrier,  1112. 
3.  Duty  of  Passenger,  \ii^. 
3.  ileasnre  of  Recovery — Can- 
iribuioryNegligence^tc^xwd. 


I.  Natusb  of  TldXT — 1.  Vonoher  and  not  Contract — Jonnuy  to  be  * 
FoTitwd. — The  settled  opinion  is  that  a  passage  ticket,  in  the  ordi- 
nary  form,  is  merely  a  voucher,  token  or  receipt,  adopted  for 


— Thewordi "through  obtained  a  card  to  view  the  botue,  but 
grain,"  In  a  contract  between  a  railroad  thinking  the  price  too  high,  declined  to 
and  an  elevator  companj,  providing  purchase.  He  afterwanda  resutned 
that  the  elevator  company  should  re-  negotiations  through  a  friend  of  de- 
ceive and  discharge  for  the  railroad  fendant  and  purchased  for  a  much  leu 
"  all   through   gram  "   at  one   cent   a  sum.     It  was  held,  however,  that  the 


bushel, and  that  theetevator  shouldhai 
the  handling  of  all  "  through  grain  " 
at  that  price  per  bushel,  were  held  to 
mean  all  grain  consigned  through  the 
place  of  terminus  of  the  road  to  some 
point  bejond  bj  the  terms  of  shipment, 
and  was  not  to  be  confined  to  grain 
shipped  through  to  the  end  of  line  of 
aaid  company.  Richmond  v.  Dubuque, 
etc.,  R.  Co.,  26  Iowa  191. 

TIuongliHli  Tnterrantion. — In  Man- 
seil  I'.  Clements,   L,  R^  9  C.   P.   139, 

plaintiffs,  house  agents,  were  instructed     word  "ticket  "has  no  legal 
bj   defendant    to     offer   a    leasehold     fixed  and   determini  ' 


purchase  had  been  sold  "  through  the 
Intervention  "  of  the  agent,  and  Uiat  he 
was  entitled  to  the  commission. 

1.  State  T'.  Lowerv,  33    La.    Ann. 
111!,.     In  this  case  It  was  held  that  un- 
der  Eection   790  of  the   Rev.   Sta.  of 
Louisiana,  "thrusUng  "  a  person  may 
well  include  "  thrusting  "  with  an  iron 
bolt,  rod,  or  pin,  whether  the  point  be 
sharp  or  not 
3.  In  Allaire  v.  Howetl  Works  Co., 
N.  J.   L.  31,  it  was  held  that  the 
'  ■■■'-'  -■"  -^  ■       ■     t  other 

ig,   and 


house  (or  sale,  for  which  thej  were  to  that  where  the  legislature  passed  an 
receive  H  certain  commission  if  they  acttoprohlbitthecirculatlonorpassing 
found  a  purchaser,  but  one  guinea  onlj  of  "tickets,"  the  meaning  of  the  wor<^ 
for  their  trouble  if  the  house  were  sold  or  what  kind  of  tickets  was  meant, 
"  without  their  intervention."  A  pur-  must  be  gathered  from  the  terms  em- 
chaser  called  at  plalntifTi  office  and  plojed  in  the  acL 
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convenience,  to  show  that  the  passenger  has  paid  his  fare  from  one 
place  to  another,and  does  not  constitute  the  contract  of  carriage, 
although  it  may  and  often  does,  have  upon  it  some  condition  or 
limitation  which  enters  into  and  forms  a  part  of  the  contract ; 
accordingly  it  is  admissible  to  prove  by  parol  evidence,  the  terms 
of  the  contract  in  fact  entered  into  between  the  carrier  and  the 
passenger.' 

A  passenger  holding  a  through  ticket,  indicating  no  particular 
route,  is  bound  to  pursue  the  usual  and  direct  route  from  the 
place  of  starting  to  the  place  of  destination,  and  is  not  entitled  to 
go  by  a  circuitous  route  from  one  point  to  another  between  those 
places,* 

And  a  ticket  calling  for  passage  in  one  direction  is  not  good 
[or  a  reverse  trip ;  and  the  fact  that  the  holder  has  been  permitted 
upon  former  occasions,  to  make  such  reverse  trip  upon  such 
tickets,  and  a  conductor  on  another  ^rain  at  another  time  gave 


Co.  f.  Campbell,  36  Ohio  St.  647;  3  for  the  purpoee   and   upon   the  t 

Am.  &  Eng.  R.  Cas.  146 ;  18  Am.  Rep.  specllied. 

617;  Frank  v.  Tngalla,  41  Ohio  St.  560;  Fanannr  Tlckat  uia  lUl  of  LUUng 

II  Am.  &  Bng.  R.  Cas.  377;  Brown  v.    Dlatliigiil>li*d A  distinction  Is  taken 

Eastern  R.  Co.,  11   Cush.  (Mass.)  97;  between  the  case  of  a  shipper 
-■        lneCar<5o„ 


Lewis  V.  New  York  Sleeping  Car  Co,,  int  a  bill  o£  lading,  o 

143  Mass.  367  ;  28  Am.  &.  Eng.  R.  Cas.  shTpment,  and  a  traveler  receiving  a 

14S;  58  Am.  Rep.  135;  Logan  v.  Hanni-  passage  ticket  for  the  carriage  of  him- 

bal,  etc,  R,  Co.,  77M0.  663;  12  Am,  &  self    and   baggage   over   the   carrier's 

Edr.  R.  Cas.  141  ;  Johnson  v.  Concord  road.     In  the  one  case  the  shipper  U 

R.  Co.,  46  N.  H.  213;  88  Am.  Dec.  199;  supposed  to  understand  and  know  that, 

Gordon  v.  Manchester,  etc,  R.  Co,,  53  according  to  commercial   usage,  a  bill 

N.  H.596;   13  Am.  Rep.  97;  Hibbard  of   lading  is   essential  to  the  regular 

r.  New  York  Cent.  R.  Co.,  15   N.  Y.  and    safe   transportation   of   proper^, 

41:5;  Quimby  t>.  Vanderbilt,   17  N.  Y.  which  is  shipped  and  carried  as  freight, 

306;    73  Am,   Dec.  469;  Williams   v.  and  that  of  necessitj,  it  must  const!- 

Vanderbilt,  j8  N.  Y.  317 ;  84  Am,  Dec.  tute  the  contract  of  shipment  and  car- 

333;  Van   Busklrk  v.  Roberts,  31   N.  riage.     In  the  other  case,  the  ticket  is 

Y.  661 ;  Mauritz  v.  New  York,  etc.,  R.  ordinarily  regarded  as  a  mere  voucher 

Co.,  33  Fed.  Rep.  765;  Ji  Am.  &  Eng.  for  the  money  paid  for  it;  a  token  or 

R.  Cas.  186;   Rawson  v.  Pennsylvania  evidence  of  the  purchaser's  right  to  be 

R.  Co.,  48  N.  Y.  313;  8  Am.  Rep.  543;  carried,  or  have  his  ba^age  carried,  a 

Elmore   v.   Sands,   54   N.  Y.  511;   13  certain    distance.      Mauritz    v.    New 

Am.   Rep.  617;    Nevins  v.  Bar  State  York,  etc,  R,  Co.,  13  Fed.   Rep.  765; 

Steamboat  Co.,  4  Bosw.  (N.  Y.)  325;  31  Am.  &  Eng.  R.  Cas.  286. 
Dietrich   v.    Pennsylvania   R.  Co.,  71         Hot  XeBotlable—AutMedeiit  Eqnltlei. 

Pa.   St.432;  10  Am,   Rep.  711;  Burn-  —A  railroad  ticket  Is  not  negotiable  so 

ham  r.  Grand  Trunk   R.  Co.,  63  Me.  as  to  be  Treed  of  antecedent   equities. 

198;   lB  Am.  Rep.  220.     The  English  Hence,  when  a  ticket  has  been  fraudu- 

courts  seem   to   lay  down   a   doctrine  lent!yobtainedfromacompany,aper8on 

contrary  to  that  of  the  text     Hender-  purchaKing    from   the   holder   thereof, 

son  V.  Stevenson,  L.  R.,  3   H.   L.  Sc.  although  for  value  and  without  notice 

App.  470;   Great  Western   R.  Co.  i-.  of  equities,   acquires  no  title  thereto. 

Pococt,  38  Wkly.  Rep.  49;  Burke  v.  Frank    v.   Ingalls,   41   Ohio    St.   560; 

South  Eastern  R.  Co.,  j  C.   P.  Div,  i.  31  Am.  A  Eng.  R.  Cas.  377. 
In  Richmond,  etc.,  R,  Co.  v.  Ashby,         S,  Bennett  v.  New  York  Cent.,  etc., 

79  Va.   130;  52  Am.  Rep.  630,  a  pas-  R.  Co.,  69  N.  Y.  .i;94;  35  Am.  Rep.  i^o, 

senger's  ticket  Is  held  to  be  both  a  re-  a/">sHun  (N.  Y.)  599.  Seealsoiji/ro, 

ceipt  and  a  contract — the  acknowledg-  tKls  title,  Slof-over  Privileges. 
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his  opinion  to  the  holder  that  the  ticket  would  be  good  for  pas. 
sage  either  way,  does  not  alter  the  rule.* 

2.  Aa  Evidence  of  the  Pauengsr'i  Bighti. — It  may  be  stated  as  a 
general  rule  that  the  ticket  is  the  only  evidence,  as  between  the 
conductor  and  passenger,  of  the  latter's  right  to  transportation, 
and  he  must  exhibit  it  when  demanded  ;  if  he  fails  to  do  this,and 
refuses  to  pay  fare,  he  may  be  expelled  from  the  train  ;*  and  the 
rule  is  not  altered  by  the  fact  that  the  passenger  had  a  ticket,  but 
lost  it.» 

There  is  much  conflict  upon  the  question  of  the  rights  and 
duties  of  the  conductor  and  passenger  respectively,  when  an  au- 
thorized agent  sells  the  passenger  a  ticket  different  from  what  he 
asks  and  pays  for,  and  one  which  does  not  entitle  him  to  the 
passage  desired.  According  to  some  authorities,  the  conductor 
cannot  be  expected  to  listen  to  the  passenger's  account  of  the 
transaction,  and  the  latter  should  either  pay  his  fare,  or  walk 
quietly  off  the  train,  and  then  resort  to  an  action  against  the 
company  for  breach  of  contract ;  but  should  he  attempt  to  retain 
his  place  without  paying  fare,  and  is  expelled  by  the  conductor, 
he  can  recover  no  damages  for  the  expulsion.*     Others  hold  that 

1.  noket  tnm  "  Portlud  to  Borton  "  Co.,  ^6  Ohio  St.  580;  Jerome  -a.  Smith, 

not  Good  for  BevorM  Trip. — Keeley  v.  48  Vt.  131 ;  3 1  Am.  Rep.  115. 

Boston,  etc.,  R.  Co.,  67   Me.   163.      In  Andw<thgreaterreuoals thistrue,it 

this  caae  the  ticket  had  printed  upon  it  the  ticket  contains  ui  express  condition 

the  words   "Portland   to   Boston;"   it  thstitshoutdbeahowntolheconductor 

was  purchased  in  the  former  place;  the  ODevery  passHge,andlf  notshowo  wben 

holder  attempted  to  go  from  Boston  to  called  for,  Che  regular  tare  should  be 

Portland.  It  was  held  that  such  a  ticket  paid.  Downs  i>.  New  York,  etc.,  R.  Co., 

purchased  under  no  contract  other  than  36  Conn.  1S7;  4  Am.  Rep.  77.  Comfort 

what  was  inferable  from  the  ticket  it-  with  the  above,  Pullman  Palace   Car 

self,  does  not  entitle  the  holder  to  pas-  Co.  v.  Reed,  75  111.  175 ;  10  Am.  Rep. 

sage  in  a  direction  opposite  to  that  In-  33a.     Here  a  passenger  in  a  sleeping 

dicated  on  the  ticket.  car  had  lost  his  ticket,  but  produced  a 

1.  WIllettB  V.  Buffalo,  etc.,  R.  Co.,  14  written  certiRcate  from  the  ^ent  sell- 
Barb.  (N,  Y.)  58s;  Woods  V.  Metropol-  ing  it  to  him,  to  the  effect  that  he  was 
llan  St.  R.  Co.,  48  Mo.  Abb.  115.  See  entitled  to  a  berth.  The  conductor  re- 
in/ra,  this  title.  Exhibition  and  Sur-  moved  him,  and  he  was  allowed  to 
rentier  of  Ticket.  recover  the  price  ot  his  ticket,  and  rea- 

In  Homlslon  v.  I-ong  Island  R.  Co.  sonable  compensation  for  the  trouble 
{Super.  Ct.),  a2N.  Y.Supp.  738,11  was  and  inconvenience  suffered  bj  being 
held  that  where  a  passenger,  whose  deprived  of  his  berth  in  the  sleep- 
destination  makes   a  ciiange   of  trains  ing  car. 

necessary,  is  unable  to  obtain  a  ticket  t.  Peabodj  v.  Oregon  R.,  etc.,   Co. 

at  the  station,  and  pays  his  fare  to  the  31  Oregon  ili ;  McKaj  v.  Ohio  River 

conductor,  who  neglects  to  give  him  a  R.  Co.,  34  W.  Va.  65 ;  44  Am.  &  Eng. 

ticket,  the  rule  that  a  passenger  must  R.  Cas.  391;;   Weaver  v.  Rome,  etc., 

show  a  ticket  or  pa^  his  fare,  will   not  R.  Co.,  3  thomp.  &  C.  (N.  Y.)  170; 

authorize  an  expulsion  from  the  second  Shelton  t>.  Lake  Shore,  etc.,  R.  Co.,  19 

train,  if  the  conductor   thereof  has  ac-  Ohio  St.  J14;  Townsend  i/.  New  York 

tual  knowledge  of  the  payment  of  the  Cent,  etc.,  R.  Co„  s^  N-  Y.  ags;  '5 

fare  to  thetirst  conductor.  Am.   Rep.   419;   Beebe  v.   Ayera,    38 

S.  LoitTloket.— Duke  I'.  Great  West-  Barb.  (N,  Y.)  ^^y,  Peaae  v.  Delaware, 

ern  R.  Co.,  14  U.  C,  Q^  B.  377 ;  Louis-  etc.,  R.  Co.,  loi  N.  Y.  367;  a6  Am.  & 

ville,  etc.,  R.  Co.  -i:   Fleming,   14  Lea  Eng.  R.  Cas.  185;  54  Am.   Rep.  609; 

(Tenn.)  ia8;  18  Am.  &  Eng.  R.  Cas.  Frederick  v.  Marquette,  etc.,  R-Co^j? 

347;  Crawford  v.  Cincinnati,  etc.,  R.  Mich.  341;  a6  Am.  Rep.  531;  Ten* 
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the  conductor  has  no  right  to  expel  the  passenger,  and  if  he  does 
so,  the  company  is  liable  tn  damages  therefor.*  The  latter  would 
seem  to  be  the  better  doctrine — it  certainly  has  the  support  of 
the  more  recent  cases. 

It  III.  el,  the  ticket  produced  must  be  con- 

tc,  R,  cluBwe  evidence,  and  he  must  produce 

Uo.   v'.   Griffin,   68   111.    499;   Hall   v.  it  when  called  upon,  as  the  evidence  of 

Memphis,  etc.,  R.  Co.,  15  Fed.  Rep.  57;  hU  right  to  the  seat  he  claims.  Where 

9  Am.  &  ^ng.  R.  Crb.  348 ;   Yorlon  v.  a  passenger  has  purchased  a  ticket  and 

Milwaukee,  etc.,  R.  Co.,  54   Wis.   334 ;  the  conductor  does  not  carry  him  ac- 

6  Am.  &   Eng.  R.  Gas.   yn\  41   Am,  cording  to  its  terms,  or,  if  the  company 

Rep.  13 ;  Pennsylvania  R.  Co,  0.  Con-  through  the  mistake  of  its  agent,  has 

nell.  Ill  III.  V)y,   iS  Am.  &   Eng.  R.  givenliim  the  wrung  ticket,  so  that  he 

Cas.  339;  54  Am.  Rep.  138;   Mahoney  lias    been  compelled  to  relinquish  his 

V.  Detroit  Citr   R.  Co.,  36  Cent.  L.  J.  seat,  or  pay  his  fare  a  second  time  in 

90;  Petrie  n.  Pennsylvania  R.  Co.,  43  order  to   retain   it,   he  would   have  a 

N.j.  Lr.449;   I   Am.  Sl   Eng.  R.  Cas.  remedy    i^ainat  the   company   for    a 

358;  Pouilln  V.  Canadian  Pac.  R.  Co.,  breach  of  the  contract,  but  he  would 

SI  Fed.  Rep.  197;  31  Am.  L.  Reg.  153 ;  have  to  adopt  a  declaration  differing 

hfcago,  etc.,  R.  Co.  v.  Bannerman,  essentially  from  the  one  resorted  to  In 

15  III.  App.  [oo;   Rose  v.  Wilmington,  this  case."     (The  acUon  was  trespass 

etc,  R.  Co.,  106  N.  Car.  168.  on  the  case  for  damages  for  unlawful 

The  opinion  of  the  court  In  Frede-  expulsion.) 
rick  V.  Marquette,  etc.,  R.  Co.,  37  This  easels  followed  In  Hufford  f. 
Mich.  343;  36  Am.  Rep.  S3I,  explains  Grand  Rapids,  etc.,  R.  Co.,  C3  Mich, 
the  reason  of  the  rule  as  follows:  iii.  But  upon  a  second  trial  of  that 
"  How,  then,  la  the  conductor  to  Bscer-  case,  the  rule  of  conclusiveness  of  the 
tain  the  contract  entered  Into  between  ticket,  as  between  conductor  and  pas- 
the  passenger  and  the  railroad  com-  senger,  was  10  far  abandoned,  that  the 
pany  where  a  ticket  is  purchased  and  court  held,  that  if  the  passenger  had 
presented  to  him  i  Practically  there  bought  a  ticket  of  a.  duly  authorized 
are  but  two  ways — one,  the  evidence  agent,  believing  in  good  faith  that  It 
afforded  by  the  ticket;  the  other,  the  was  genuine,  and  that  the  agent  had  a 
statement  of  the  passeneer  contra-  right  to  sell  It,  and  states  such  facta  to 
dieted  by  the  ticket.  Which  should  the  conductor,  the  latter  is  bound  to 
govern  P  In  judicial  Investigations  we  accept  the  statement  until  the  con- 
appreciate  the  necessity  of  an  obliga-  trary  is  shown,  regardless  of  any  words, 
tion  of  some  kind  and  the  benefit  of  figures,  or  other  marks  upon  the  ticket 
a  cross-examination.  At  common  law  And  where,  upon  such  passenger's  re- 
partles  interested  were  not  competent  fusal  to  pay  (are,  the  conductor  lays 
witnesses,  and  even  under  our  statute  hands  upon  him  to  eject  him,  he  is 
the  witness  Is  not  permitted,  in  certain  guilty  of  assault  and  battery,  (or  which 
cases,  to  testify  as  to  facts  which,  if  thecompany  must  respond  indamagec 
true,  were  equally  within  the  knowl-  Hiifford  v.  Grand  Rapids,  etc.,  R.  Co., 
edge  of  the  opposite  party,  and  he  can-  64  Mich.  631. 

not  be  procured.     Yet  here  would  be  1.  Murdock  -u.  Boston,  etc.,  R.  Co., 

an  investigation  as  to  the  terms  of  the  137  Mass.  393;  21  Am.  &  Eng.  R.  Cas. 

contract,   where   no   such    safeguards  368,  t^Mf/x^ijiiir^  Bradshaw  i'.  South 

could  be  thrown  around  it,  and  where  Boston  R,  Co.,  135   Mass.  407;   16  Am. 

the  conductor,  at  his  peril,  would  have  &  Eng.  R.  Cas.  3»S;  46  Am.  Rep.  481 ; 

to  accept  of  the  mere  statement  of  the  e,o  Am.   Rep,  307;  City,  etc.,  R.  Co.  o. 

interested    party.      I    seriously   doubt  Brauss,  70  Ga.  36S;  18  Am,  &  Eng.  R. 

the  practical  workings  of  such  a  meih-  Cas.  314;  Head  v.  Georgia  Pac,  R.  Co., 

od,  except  for  the  purpose  of  encourag-  79  Ga.  358;  11  Am,  St.  Rep.  434:  Geor- 

ing   and    developing   fraud  and  false-  gia  R.,  etc,  Co.  v.  Dougherty,  86  Ga. 

hood,  and  I  doubt  If  any  system  could  744;  3i  Am.  St,  Rep.  499;   Lake  Erie, 

be  devised  that  would  so  much  tend  to  etc,  R.  Co.  v.  Fix,  88  Ind.  381 ;  11  Am. 

the  disturbance  end  annojiance  of  the  &  Eng.  R.  Cas.  109 ;  45  Am.  Rep.  464; 

traveling  public  generally,    ...     As  Missouri  Pac.  R.  Co.  ii.  Martino,  3  Tex. 

between  the  conductor  and  passenger.  Civ.   App.  634;   Gulf,  etc.,  R.   Co.  v, 

and  the  right  of  the  latter  to  trav-  Rather,  3  Tex.  Civ.  App.  71;  Pennsyl- 
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If  the  passenger's  ticket  is  defective,  and  this  is  due  solely  to 
himself,  he  has  no  cause  of  action  against  the  carrier  for  refusing 
to  honor  it.* 

n.  Eat£I  ot  Fabe — FOWEB  TO  REOULA.TS. — The  legislature  of  a 
state  has  the  power  to  regulate  and  limit,  within  its  own  jurisdic- 
tion, railroad  charges  for  the  transportation  of  passengers,  in  the  ab. 
sence  of  any  provision  in  the  charter  of  the  company  whereby  it 
relinquishes  authority  over  the  subject.*  And  this  power  is  not 
restricted  by  the  fact  that  the  income  of  the  company  has  been 
pledged  to  the  payment  of  obligations  incurred  on  the  faith  of 

vani»   R.   Co.   v.   Bray,  115  Ind.  ii9;  Chicago,  etc,  R,  Co.  n.  Wellman,  143 

Chicago,  etc.,  R.  Co.  v.  Conley  (Ind.  U.  S.  339;  Parker  r.   Metropolitan  R. 

1891),  33  N.  E.  Rep.  96;   Carpenter  v.  Co.,    109    Mbse.    ,;o6.     As  applied    to 

WaBhtngton,  etc.,   R.  Co.,  3   Mackey  fares  for  transportation  not  extending 

(D.  C.)  135;    tS  Am.  &  Eng,  R.Cas.'  beyond  the  limits  of  thestate  bj  which 

370.  See  also  Hufford  !>.  Grand  Rapids,  the  railroad  Is   incorporated,  the  au- 

etc,   R.  Co.  (Mich.  1887),  31    N.   W.  tborityof  the  legislature  is  not  affected 

Rep.S44.  by  the  decision  In  Wabash,  etc.,  R. 

In  Philadelphia,  etc..  R.  Co.  v.  Rice,  Co.  v.  Illinois,  118  U.  S.  557 ;   16  Am. 

64  Md.  63;  36  Am.  &  Eng.  R.  Cas.  364,  &  Eng.  R.  Gas.  1. 

the  conductor  canceled  the  ticket  by  In  Munn  v.  Illinois,  94  U.  S.  113, 
mistake,  and  afterwards  tried  to  correct  after  aflirming  the  doctrine  that,  by  the 
it,  but  did  so  in  an  improper  way,  and  common  law,  carrier*  or  other  persona 
the  passenger  waa  expelled  by  a  subse-  exercising  a  public  employment,  could 
quent  conductor.  It  was  held  that  he  not  charge  more  than  a  retuonable 
had  a  right  of  action  against  the  com-  compensation  for  their  services,  and 
pany  for  the  expulsion.  that  it  is  within  the  power  of  the  leg- 
But  if  a  person  receives  from  a  ticket  Islature  "  to  declare  what  shall  be  a 
•gent  a  ticket  difTerent  from  what  he  reasonablecompensation  for  such  serv- 
asked  for,  and  keeps  it  four  months,  ices,  or,  perhaps  more  properly  speak- 
withTull  knowledgeofits  purport,  with-  ing,  to  fix  a  maximum,  beyond  which 
out  making  complaint,  he  will  be  con-  any  charge  made  would  be  unreason- 
sideredas  having  ratified  the  contract  able,"  the  Cbiel  justice  said:  "To 
according  to  Its  terms,and  waived  such  limit  the  rate  of  charges  for  servicM 
claims  as  he  might  have  had,  growing  rendered  in  a  public  employment,  or 
out  of  the  mistake.  Godfrey  *.  Ohio,  tor  the  use  of  property  in  which  the 
etc.,  R.  Co.,  1 16  Ind.  30;  37  Am.  &  Eng.  public  has  an  interest,  is  only  changing 
R.  Cas.  3.  a  regulation  which  existed  before.  It 
1.  Thus,  if  the  passenger  engages  to  establishes  no  new  principle  in  the 
have  his  ticket  stamped  by  the  agent  law,  but  only  gives  a  new  effect  to  an 
of  the  company,   upon  his  return  trip,  old  one." 

and  has  ample  opportunity  to  do  so,  The  charter  of  a  railroad  company 
but  fails,  the  conductor  is  justified  in  granting  it  "  the  exclusive  right"  of 
declining  to  accept  the  unstamped  transportation  of  passengers,  with  the 
ticket,  and  to  eject  the  passenger,  if  he  froviso  that  the  charges  for  such  pur- 
refuses  to  pay  fare.  Boylan  ;'.  Hot  pose  shall  not  exceed  certain  named 
Springs  R.  Co.,  133  U.  S.  146;  Mosher  rates,  cannot  be  considered  a  contract 
n.St.  Louis,  etc.,  R.  Co.,  137  U.  S.  390.  between  the  state  and  the  company 
1.  Peik  V.  Chicago,  etc.,  R.  Co.,  94  that  the  latter  may  charge  such  rates 
U.  S.  176;  Munn  v.  Illinois,  94  U.  S.  as  it  pleases,  within  the  limits  named, 
1 13 ;  Chicago,  etc.,  R.  Co.  v.  Iowa,  94  but  has  the  effect  of  a  provision  that  it 
U.  S.  155;  isloneu.  Wisconsin,  94 U.  S.  the  companv  should  go  beyond  such 
181 ;  Chicago,  etc.,   R.   Co.  v.  Ackley,  limits,  it  might  operate  a  forfeiture  ot 

SI  U.  S.  179;  Winona,  etc^  R.  Co.  v.  "  the  exclusive  right."  And  the  corn- 
lake,  94  U.  S.  180;  Shields  v.  Ohio,  pany  is  subject  to  the  provisions  of  sub- 
91;  U.  S.  319;  Stone  v.  Farmers'  L.  &  sequent  acts  establishing  a  commission 
X.  Co.,  116  U.  S.  307 ;  33  Am.  &  Eng.  to  regulate  railroad  rates.  Georgia  R, 
R.  Cas.  S77;  Dow  v.  Beidelman,  135  etc,  Co.  -o.  Smith,  118  U.S.  174;  35 
U.S.  680;  34  Am.  JEEog.  R.  Cas.  331;  Am.  &  Eng.  R.  Cas.  511. 
1078 


>y  Google 


BatMatnm.  TICKETS  AND  FARES.        Foww  to  B*vntati. 

its  charter.*  An  express  grant  of  power  in  the  charter  to  fix  the 
rates  of  fare,  and  to  alter  and  change  the  same,  does  not  confer 
unlimited  power,  but  merely  the  right  to  charge  reasonable  rates, 
and  what  is  a  reasonable  maximum  rate  may  be  fixed  by  statute.* 
But  this  power  of  limitation  or  regulation  is  not  without  bounds; 
the  power  to  regulate  is  not  a  power  to  destroy  ;  a  limitation  is 
not  the  equivalent  of  confiscation  ;  accordingly,  under  pretense  of 
regulating  fares,  the  state  may  not  require  a  railroad  to  carry  per< 
sons  without  reward ;  nor  can  it  do  that  which  in  law  amounts 
to  a  taking  of  private  property  for  public  use  without  just  com- 
pensation, or  without  due  process  of  law.'  A  statute  dividing 
railroad  companies  into  classes  according  to  the  length  of  the 
roads  operated,  or  the  amount  of  business  done,  and  fixing  a  limit 
for  passenger  fares  for  each  class,  does  not  deny  a  corporation  the 
equal  protection  of  the  laws  within  the  meaning  of  the  prohibi- 
tion in  the  federal  constitution.*     What  the  legislature  may  do 

WfH  Virginia  Act  1872-73,  ch.  J37,  for  pasMgie  over  taid  railway,  and  may 

fixing  ■  reaionable  maximum  rate  of  require    tickets,    six    for    twentj-five 

psBienKer  charges,  <■  within  the  power  cents,  to  be  kept  for  sale  bj  each  con- 

of  the  legislature   under  the  cotistitu-  ductor  of  a   street  car.     It  was   said: 

tion,   and    applicable    alike   to    roads  "A   street  railway  has  no   depot     Itg 

whose  charters  were   granted   before  atopping   places  are    on    each    street 

and   after  iti   passage,  although  such  corner,   and   it  transacts   Ita   business 

charters  contain  provisions  empower'  with  the   public   in   its  can,   and  its 

-  Ing  the   companies  to  charge  a  fixed  tickets  should  be  kept  for  sale  where 

rate,  declared  to  be  not  reducible  W  It  transacts  Its  business  with  the  pub- 

the  legislature.     Laurel  Fork,  etc.,  K.  lie."     A  similar  ruling   was  made  in 

Co.  V.  West  Virginia  Transp.  Co,  35  Detroit  r.  Fort  Wayne,  etc^  R.  Co.,  95 

W.   Va.   314;   West  Virginia  Ttansp.  Mich.  456. 

Co.  -v.    Sweetzer.   35   W.  Va.  434;  33  1.  Chicago,  etc.,  R.  Co.  v.  Iowa,  94 

Am.  &  Eng.  R.Cas.  460.    SeeJoTinson  U.  S.  155. 

V.   Hudson   River  R.  Co.,  a   Sweeney  8.  Ruggles  v.  People,  91  III.  3j6;  II- 

<N.   Y.)   398,   where   the   power  of  a  llnoU   CenL   R.   Co.  i'.  People,  95  III. 

railroad  corporation  to  demand  fare  of  313;  i  Am.  &  Eng.  R.  Cos.  16S. 

a  passenger,  Is  held  to   be  not  an  im-  8.  Stone  v.  Farmers'  L.  &  T.  Co.,  1 16 

plied  or  incidental  power,  but  one  de-  U.  S.  307 ;  33  Am,  &  Eng.  R.  Cas.  577 ; 

riyed  solely  from  sUtute.  Georgia  R.,  etc.,  Co.  v.  Sm'"       "  " 

"~      "       "     ■  "' "ws  1875,  S.  174;  35  Am.  &Eng.  R.  C 

fare  for  Maisackmetts  Statute  i8<,  . 

,         .           „                          railways  requiring  railroad   companies  to  sell 

in  the  City  of  Buffalo,  is  a  valid  excr-  thousand-miletlcketstort:o,toredeem 

else  of  the  police  power  of  the  state,  such   tickets   on  presentation   bv   any 

and  Is   not  rendered  unconstitutional  other  company,  and  to  honor  all  such 

by  the  fact  that  a  contract   existed  be-  tickets  issued  by  any  company  operat- 

tween   two   companies   for  the   inter-  ing  within  the  state.  Is  unconstitution- 

cbange   of  trafGc  at  the  rates  of  fare  al,  in  that  It  authorizes  one  company 

which  existed  prior  to   its  enactment,  to  determine  the  conditions  on  wbich 

Buffalo   East  Side  R.   Co.  v.   Buffalo  another  must   carry   passengers,    and 

St.  R.  Co.,  Ill   N.  Y.  131 ;  37  Am.  &  compels  one  company  to  carry  passen- 

Eng.  R,  Cas.  100.  gers  on  the  credit  of  another,  thus  ap- 

llMCt  Bailwkyi  —  Mtuilelpal  Control  pro priating  Individual  property  to  the 

Orar  XatM  sT  Far*. — In  Sternberg   v.  public  use  without  the  owner's  consent. 

State  (Neb.  1893},  e6  Am.  &  Eng.  R.  Knowlton  and  Holmes,  JJ.,  dissenting. 

Cas.  414,  it  was  held   that   the  street  Atty,   Gen'l   v.   Boston,   etc.,    R.    Co. 

railway  of  the  city  of  Lincoln  Is  so  far  (Mass.  1893)135  N.  E.  Rep.  153. 

under  Ihe  control  of  the  municipality  «.  Dow  v.  Beldelman,  115  U.  S.  680; 

that  the  latter  may  fix  the  rate  of  fare  34  Am.  &  Eng.  R.  Cas.  331. 
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directly  in  the  matter  of  regulating  passenger  rates  may  be  law. 
fully  effected  through  the  medium  of  a  commission.*  In  the  ab- 
sence of  statutory  regulation  upon  the  subject,  it  is  necessarily 
implied  from  the  character  of  the  employment  that  the  ratesshalt 
be  just  and  reasonable,  and  the  courts  must  decide,  as  they  do  in 
the  case  of  private  persons,  when  controversies  arise,  what  is  just 
and  reasonable.^ 

4  of  the  different  roads;  aad  the 
_      n  the  eiercisc  of  [t* 

Cent.  R.  Co.  "i.  Illinois,  i'oS  U.  S.  541 ;  legislative   diEcretion,  has   seen   Gt  to 

II  Am.  &  Eng.  R.  Cas.  5s,  the  statute  do  this  by  a  system  of  clasalficatioD. 

of  Illinois  of  April  13th,  1871  {llliuoit  Whether  this  was  the  best  that  could 

Laws  of  1S71,  p.  640),  which  classified  have  been  done  is  not  for  us  to  decide, 

the  railroads  in  the  state  according  to  Our  province    is    only   to    determine 

their  gross  annual  earnings  per  mile,  whether  it  could  be  done  at  all,  and 

and  put  different  limits  on  the  com-  under  anv  circumstances.     If  it  conid, 

pensation  of  the  different  claasea  per  the  legislature  must  decide  for  iUelt, 

mtle  for  pasaeneer  carriage,  was  ad-  subject  to  no  control  from  us,  whether 

judged,  in  opinione  delivered  bj  the  the   common    good    requires    that   it 

Chief  justice,  to  be  constitutional  and  should  be  done." 

valid,   in   restricting   to   the   limit    of  1.  Stone  i>.  Illinois  CenL  R.  Co.,  116 

three  cents  per  mile  existing  corpora-  U.  S,  347;  33  Am.  &  Eng.  R.  Cas.  597; 

tions,  whose  charters  gave  them  power  Stone  v.  New  Orleans,  etc.,  R.  Co.,  116 

to  make  all  bj-laws,  rules,  and  regula-  U.  S.  353;  33  Am.  &  Eng.  R.  Cas, 606; 

tlona,  not  repugnant  to  law,  and  gave  Georgia  R.,  etc.,  Co.  v.  Smith,   118  U. 

their  directors  power  to  establish  such  S.   17^;  35   Am.  &  Eng.  R.  Cis.  511. 

rates  of  fare  as  thej  should  bv  their  An  injunction  will  be  granted  to  pre- 

by-laws  determine.     And  two  justices  vent  state  railroad  commissionera  from' 

who  did  not  asseot  to  those  oplniona,  enforcing  a  tarllTof  rates,  so  low  as  10 

concurred  in  the  judgments,  because  it  preclude  all  profit  to  the  corponition. 

was  not  shown  that  fhe  rate  prescribed  Chicago,  etc.  R.  Co.  v.  Dej,  35  Fed. 

bj  le^slature  was  unreasonable.  Rep.    866-,    Chicago,    etc.,   R.  Co.  v. 

Asimilar  question  was  presentedand  Becker,  33  Fed.  Rep.  883. 

decided   In   Chicago,  etc.,   R.   Co.   v.  In  Georgia,  regulations  of  the  com- 

lowa,  94  U.  S.  155.     It  was  there  ob-  micsion   as  to  rates  of  passenger  fare, 

jected  that   a   statute   regulating   the  are  not  applicable  to  passenger  carriage 

rate  for  the  carriage  of  passengers,  bj  on   freight  trains.     Partee  v.  Georgia 

different  clBseesofrailroadSiaccordlng  R.  Co.,  73  Ga,  347;    37  Am.   &  Eng. 

to  their  gross  earnings  per  mile,  was  in  R.  Cas.  13. 

conflict  with  art  [,  ^  4  of  the  constitu-  9.  See  cases  cited  in  note  1,  p.  107S; 

tion  of  lotua,  which  provides  that  "all  Munn  tr.  Illinois,  94  U.  S.  113  ;  Dow  v. 

laws  of  a  general  nature,  shall  have  a  Beidelman,  135  U.  S.  6S0;  34  Am.  ft 

uniform  operation,"  and  "the  general  Eng.  R.  Cas.  333;  Smith  v.  Pittsburg, 

assembly  shall  not  grant  to  any  citizen  etc.,  R.  Co.,  33  Ohio  St.   10.      Id  Cin- 

or  class  of  citizens,  privileges  or   im-  cinnati,  etc.,   R.  Co.  v.   Skillman,  39 

munities  which,  upon  the  same  terms,  Ohio  St  444;  13  Am.  &  Eng.   R.  Cu. 

shall  not  equally  belong  to  all  citizens."  31,  it  was   held  that,  under  the  Okie 

In  answering  that  objection,  the  Chief  ActorMarch30th,i875  (730hioL.i43}, 

Justice  said:    "The  statute  divides  the  which  provides  thai  "any  coiporatiMi 

railroads  of  the  state  into  classes,  ac-  operating  a  railroad  in  whole  or  in  part 

cording  to  business,  and  establisbeB  a  in  this  state,  may  demand  and  receive 

maximum   of    rates   for  each   of    the  for  transportation  of  passengers  on  said 

classes.     It operatesuniformly oneach  road,    not    exceeding   three   cents  per 

class,  and  this  Is   all  the   constitution  mile  for  a  distance  of  more  tlian  eiglit 

requires.    .    .    .    It  Is  very  clear  that  a  miles ;   provided  the  fare  shall  always 

uniform  rate  of  charges  for  alt  railroad  be  made  that  multiple  of  live  nesrcM 

companies  in  the  state  might  operate  reached  by  multiplying  the  rate  by  the 

unjustly  upon   some.     It   was   proper,  distance,"  a  charge  of  twenty-five  cenU 

therefore,  to  provide  in  someway  for  an  for  carrying  a  paisenger  a  distance  lea 

adaptation  of  the  rates  to  the  circum-  than  eight  miles  and  more  than  lit 
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ni  Who  Abb  FABSUreSBB. — A  passenger,  in  the  legal  sense  of 
the  term,  is  one  who  travels  in  some  public  conveyance  by  virtue 
of  a  contract,  express  or  implied,  with  the  carrier,  as  to  the  pay- 
ment of  fare,  or  that  which  is  accepted  as  an  equivalent  therefor.* 
Every  person  traveling  in  ,a  railroad  car,  or  other  public  convey- 
ance used  for  passenger  carriage,  and  not  connected  with  the  rail- 
road  company  or  carrier,  is  presumed  to  be  there  lawfully  as  a 
passenger,  and  the  burden  is  on  the  carrier  to  prove  that  he  is  a 
trespasser  •  The  purchase  of  a  ticket  by  a  person  entitling  him 
to  travel  between  two  stations,  creates  the  relation  of  carrier  and 
passenger,  with  all  the  duties  imposed  by  law  upon  each  ;*  it  is 
not  necessary  that  the  ticket  should  have  been  purchased  from 
the  carrier  himself.*  The  actual  purchase  of  a  ticket  before  en- 
tering the  train  is  not  always  necessary  to  constitute  the  relation  ;* 

miles,  will  not,  u  a  matter  of  law,  be  aboard  as  pagtengers,  proper  titne  and 
declared  unreasonable.  It  will  be  ob-  facilittea  for  getting  ashore.  Keoknii 
served  in  ttiis  case  that,  while  the  itat-  Packet  Co.  v.  Henrv,  50  111.  364. 
ute  limits  the  fare  which  maj-  be  de-  I.  Wabash,  etc.,  R.  Co.  v.  Rector, 
manded  when  the  distance  Is  more  104  III.  396;  9  Am.  Sc  Eng.  R.  Cas.3G4. 
than  eight  miles,  It  imposes  no  limit  And  the  pajment  and  receipt  of  fare 
when  the  distance  1b  not  more  than  constitute  unequivocal  evidence  of  the 
that.  In  that  case  the  railroad  com-  existence  of  the  relation.  Carroll  v. 
pany  Is  allowed  to  exercise  its  own  dis-  Staten  Island  R.  Co.,  (8  N.  Y.  136; 
cretion  In  fixing  the  rate,  subject  al-  17  Am.  Rep.  n\.  And  it  has  been 
ways  to  the  Implied  condition  that  it  held  that  the  posiession  ot  a  baggage 
must  not  prescribe  a  rate  which  the  checit,  and  the  testimony  of  the  bag- 
law  would  pronounce  unreasonable.  gage  master  that,  when  required  by  a 
1.  Pennsylvania  R.  Co.  v.  Price,  96  passenger,  II  was  his  custom  to  put  a 
Pa.  St.  367',  I  Am.  &  Eng.  R.  Cas.  check  on  h Is  baggage,  and  give  a  du- 
334.  See  Carriers  of  Passengers,  plicate  to  him,  was  sufficient  evidence 
vol.  3,  p.  743  el  seq.,  for  a  treatment  of  that  the  person  possessing  the  check 
the  subjects  of  Passtngers  on  Freight  was  a  passenger  on  the  car.  Davis  v. 
Trains  and  Strvanti  as  Passengrn.  Cayuga,  etc.,  R.  Co.,  10  How.  Pt.  (N. 

S.  maiunpUoiL  —  Pennsylvania  R.  Y.)  jjo. 
Co.  v.  Books,  ^7  Pa.  St.  339;  Creed  v.  4.  Thus,  where  a  benefit  Eoclety 
Pennsylvania  R.  Co.,  86  Fa.  St.  139;  hired  a  train  for  an  excursion,  and  the 
37  Am.  Rep.  693 ;  Louisville,  etc.,  R.  tickets  were  sold  by  the  treasurer  of 
Co.  V.  Thompson,  107  Ind.  442;  37  the  society,  from  whom  the  plaintiff 
Am.  &  Eng.  R.  Cas.  339;  57  Am.  bousht  one.  It  was  held  that  this  was 
Rep.  130.  evic^nce  for  the  jury  that  the  defend- 
But  if  a  person  by  his  own  solicita-  ant  was  a  passenger.  Skinner  v.  Lon- 
tlon  or  consent  Is  carried  on  a  vehicle  don,  etc.,  R.  Co.,  s  Exch.  7S7.  See 
or  conveyance  which  is  not  used  (or  infra,  this  title.  Kinds  of  Tictels; 
passenger   carriage,  there   can   be  no  Scalpers. 

presumption   that   tie   is   a  passenger,  B.  Allender  v.  Chicago,  etc.,  R.  Co., 

allhoueh  the  owner  be  a  common  car-  37  Iowa  364. 

of  passengers,  by  other  and  dif-  It  Is  the  right  of  every  citizen /rim« 


ferent  means  of  conveyance.     Stiyder   fade  to  become  a  passenger  on  a  rail- 
T.  Natchez,  etc.,  R.  Co..  43   La.  Ann.     way  train,  and  neither  the  purchase  of 
1.  &  Eng.  R.  Gas.  178.  a  ticket,  nor  the  entry  Into  the  car,  is 


And  when  a  ateamtxiat  stops  at  one  necessary  to  create  the  relation  ot  c: 

of  its  usual  stopping  places  for  taking  rier  and  passenger.     Andwhere  a  per- 

on  passengers  and  freight,  it  is  not  a  son  enters   the   ticket  office  to  buy  a 

presumption  of  law  that  every  person  ticket,  he  is  entitled  to  the  protection 

who  goes  on  board  does  so  as  a  pas-  of    the    passenger,   even    though   the 

senger,  unless  he  notifies  an  officer  to  agent    refuses   to    sell    him   a   ticket, 

the  contrary,  so  as  to  relieve  the  latter  Norfolk,  etc.,  R.  Co.  v.  Galllber,  89 

from    giving   to   such  as  do  not  go  Va.  639. 
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nor  is  it  necessary  that  the  traveler  should  have  paid  his  fare  ■} 
any  one  entering  a  carrier's  vehicle  in  good  faith  to  take  passage 
thereon  is  a  passenger.*    A  person  who  by  mistake  gets  upon  a 

passenger  train  other  than  the  one  he  intended  to  take  passage 

1.  Ohlo,etc.,R.Co.i'.Muhlitie,30lll.  v.  New  Jersej  Steamboat  Co.,  68  N. 

i;8i  Am,  Dec,  336;  Rose  v.  Denifoines  Y.3o6i  Buffett  ti.  Troy,  etc.,  R.  Co.,  40 

Vallejr  R.  Co.,  39  Iowa  t^f>\   Hurt  v.  N.  Y.  168;   Nashville,  etc.,  R.  Co.  v. 

Southern  R.  Co.,  40  Miu.  391 ;  BuSett  Mesaino,  1  Sneed  (Tcnn.)  330. 

V.  Troy,  etc.,  R.  Co.,  40  N.  Y.   168 ;  When  a  traveler  ha*  been  Invited  to 

Cleveland   v.   New  Jersey  Steamboat  enter  h  car.or  entera  itin  obedlencelo 

Co.,  68  N.  Y.  306;  Gordon   v.  Grand  the  announcement  that  It   fa  ready  to 

St,  etc.,  R.  Co.,  40  Barb.  (N.  Y.)  546;  receive    pasBengere,    the    relation  of 

Nashville,  etc.,  R.  Co.  v,   Mcssino,  i  carrier  and  passenger ia  created.  Han- 

Sneed  (Tenn.)]3o;  Coggswell  I'.Weit  nibal,   etc.,  R.  Co.    v.  Mutto,   ti  UL 

St.,  etc.,   R.  Co.,  5  Waah.  46.     A  child  App.  386. 

King  on  a  train  with  its  motheT,  who  In  Dewire  v.   BoatoD,  etc,  R.  Co^ 

B  a  ticket  for  herself,  is  a  passenger.  148  Mass.  343 ;  37  Am.  &  Eng.  R.  Caa. 

Beckwith    i>.    Cheshire    R,    Co.,    143  57,  It  was  held  that  if  a  railroad  cr- 

a  station,  a  per- 

a  Q^  B.  443.  aon  taking  a  train  at  such  place  Is  not 

PaaMOfar  on  SteMnboat. — One  who,  a  trespasser,  and  when  he  haa  reached 
after boBrdingasteamer,ascertaina that  In  safety  the  Inside  of  a  pMienger  car, 
a  certain  landing  where  he  Intends  to  he  then,  If  not  before,  becomes  a  pa*, 
stop,  Is  off  the  regular  route,  and  that  aenger.  Compare  Geoigii^Pac  R.  Co. 
she  would  go  there  only  under  ■  ape-  v.  Roblnaon,  68  Miss.  643. 
cial  arrangement  whereby  the  addi-  A  person  who  enters  a  passenger 
tlonal  cost  to  her  would  be  paid,  and  coach  as  a  passenger,  and  on  demand 
he  declines  to  pay  the  extra  charge,  of  the  conductor  refuses  to  pay  his 
but  does  not  change  his  purpose  of  tak-  fare,  is  considered  atreapaiaeriiAiiiifio, 
Ing  passage,  Is  a  passenger  from  the  as  though  his  entry  had  been  unlawful, 
time  he  goes  on  board,  and,  as  such,  and,  for  hia  ejection,  force  11 
may  bold  the  ateamer  responsible  for  ' 
negligence  whereby  he  is  Injured,  al- 
though he  doea  not  prepay  hia  way  or  16  S.  E.  Rep.  781. 
purchase  his  ticket;  It  being  the  cua-  But  the  mere  fact  that  one  rides  on 
torn  for  the  purser  to  collect  tares  on  the  platform  of  the  train  to  avoid  pay- 
the  boat.  Mellquist  v.  The  Wasco,  53  ing  fare,  does  not  deprive  him  of  the 
Fed.  Rep.  546.  right  to  become  a  passenger,  if  he  pays 

Taiaaugai  In  Car  tvitehad  on  Oon-  theregular faredemandedaDdcommlts 
BtetliK  Une.— 'A  passenger  who  has  no  breach  of  the  peace.  And  where, 
been  carried  by  a  railway  company  in  In  auch  case,  the  conductor,  before  mak- 
a  passenger  car  which  the  company  ing  the  demand  for  his  fare,  aaaaulta 
switches  off  on  the  track  of  a  connect-  and  expels  him  from  the  train,  the  com- 
ing road,  sustains  the  relation  of  pas-  pany  will  be  liable  for  any  Injuries  be 
aenger  to  auch  connecting  road  while  may  sustain.  Fordyce  «.  Beecber,  1 
the  car  is  stationary,  and  he  remains  Tex.  Civ.  App.  39. 
in  it  where,  according  to  the  usual  Perawia  AMlaUm  Paawinwi. — A  per* 
course  of  business,  the  latter  company  son  entering  a  train  for  the  purpose  of 
is  accustomed  to  receive  cars  so  de-  assisting  a  passenger,  is  not  himself  a 
livered  to  it,  to  couple  them  onto  its  passenger.  Lucas  v.  New  Bedford, 
own  train  and  carry  them  over  its  own  etc.,  R.  Co.,  6  Gray  (Mass.)  64;  66  Am. 
road.  And  such  connecting  company  Dec.  406;  Griawold  :'.  ChicaKo,  etc.,  R. 
Is  liable  for  injuries  sustained  by  him  Co.,  64  Wis.  651 ;  33  Am.  &  Eng.  R. 
through  its  negligence,  whether  at  the  " 
time  of  the  Injury  he  has  obtained  a 
ticket  or  paid  his  fare  over  the  con- 
necting tine  or  not.  Chattanooga,  etc, 
R.  Co.  u.  Huggins,  89  Ga.  494.                              .  .      ,    .._  „__ 

1.  Union  Pac.  R.  Co.  v.  Nichola,8  enfeebledaa  tomakelt  necessaryforat- 

^^^-  337;  >2  Am.  Rep.  475;  Cleveland  sistants  to  carry  him  from  ttie  station 
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on,  is,  nevertheless,  a  passenger  upon  the  train  he  is  on.*    But 

one   who   gets   upon  the   train  after  it  has  started,  cannot  be 

deemed  to  be  a  passenger  until  he  reaches  a  place  of  safety  in- 
side the  car*  If  a  person  is  suffered  to  remain  on  the  train  after 
a  refusal  to  pay  his  fare,  because  of  threats  to  resist  removal  by 
force,  he  is  not  a  passenger ;"  if,  however,  the  refusal  is  justifiable, 
the  person  does  not  forfeit  his  rights  as  a  passenger.*  A  person 
may  become  a  passenger  before  entering  the  car,  thus,  one  is  to  be 
considered  a  passenger  while  going  from  the  ticket  office  to  take  a 

seat  in  the  car ;'  and  a  person  waiting  in  the  waiting-room  to 

take  the  train  is  a  passenger  ;*  but  one  who  enters  a  railway 

to  a  seat  In  the  train  upon  which  he  ductor,  to  the  neict  station  at  which  the 

has  secured  passage,  the  companj,  hav-  train  is  to  stop,  and  also  refuses  to  leave 

Ing    contracted    to    carry    him    with  the  train  when  requested  to  do  ■□  hj  the 

knowledge  o(  his  condition,  <s  bound  to  conductor,  ifter  he  has  stopped  it  at  a 

allow  him  the  required  Bssiatanta,  and  suitable   place   for   that  purpose.  Is   B 

is  under  an  obligation  to  stop  the  train  trespasser.      Atchison,  etc.,  R.  Co.  v. 

iong  enough   to    afford    the    persons  Gantz,   38  Kan.  608;   34  Am.  &  Eng. 

aiding  such  passenger,  although  their  R.  Cas.  190;  5  Am.  St.  R^.  7S0. 

services  are  voluntarllj  ofler^,  a  rea-  9.  Merrill   v.   Eastern    R.    Co.,   139 

sonable  opportunity  to  leave  the  train,  Mass.  338;  51  Am.  Rep.  70J. 

the  same  as  If  thej  were  passengen.  ■.  Gilmer  v.  HIgley,  no  U.  S.  47. 

But  this  case  is  disapproved  in  Little  4.  Thus,  where  a  person  entered   a 

Rock,  etc.,  R.  Co.  V.  Lawton,  j^  Ark.  car  which  started  before  he  had  an  op- 

4iS,anditis thereheldthat apersonwho  portunity  to  leave  it,  and  the  conductor 

enters  arailway  coach,  toaislat  a  woman  failed,  or  refused  to  provide  him  with  a 

to  a  seat,  cannot  recover  damages  for  seat,  as  required  by  law,  his  refusal  to 

injury  sustained  In  leaving  the  train,  by  pay  was  justifiable  and  he  did  not  for- 

reason  of  the  failure  of  the  trainmen  to  felt   any   of   his  rights  as  a  passenger. 

hold  the  train  a  reasonable  time  for  him  Hardenburgh  u.  St.  Paul,  etc.,  R.  Co., 

to  get  off,  unless  they  had  notice  of  his  39  Minn.  3 ;  34  Am.  &  Eng.  R.   Cas. 

intention  to  do  so.  359;  ja  Am.  St.  Rep.  610. 

1.  Columbus,  etc.,  R.  Co.  f.  Powell,  B.  Warren  v.  Fitchburg  R.  Co.,  8 
40  Ind.  37;  Cincinnati,  etc.,  R.  Co.  v.  Allen  (Mass.)  327;  85  Am.  Dec.  700. 
Carper,  i[3  Ind.  36;  31  Am.  &  Eng.  And  a  person  who  Is  injured  while 
R.  Cas.  36;  3  Am.  St.  Rep.  144;  Arnold  walking  from  a  connecting  steamtxiat 
u.  Pennsylvania  R.  Co  iij  Pa.  St,  to  a  railway  by  the  customary  route,  U 
13s;  28  Am.  &  Eng.  R.  Cas.  1S9;  Lake  Injured  while  traveling  by  public  con- 
Shore,  etc.,  R.  Co.  v.  Rosenzweig,  113  veyance,  within  the  meaning  of  a  policy 
Pa.  St.  519;  16  Am.  &  Eng.  R.  Cas.  which  Insures  against  personal  Injuries, 
489)  3  Am.  St.  Rep.  543 ;  International,  when  caused  by  an  accident  while  trav- 
etc,  R.  Co,  f.  Gilbert,  64  Te«.  536;  33  eling  "by  any  public  or  private  con- 
Am.  &  Eng.  R.  Cas.  405.  veyance,  provided  for  the  transportation 

A  party  having  a  ticket  lor  transpor.  of  passengers."     Northrup  -a.   Railway 

tation   on   a    railroad,   who   boards    a  Pass.  Assur.  Co.,  43  N.Y.  516(3  Am, 

freight  train  which  does  not  carry  pas-  Rep.  714,  rrvtrsing  3  Lans.  (N. Y.)  1G6. 

•engers,   believing  the  ticket  good  on  %.  Gordon  u.  Grand  St.,  etc.,  R.  Co„ 

that  train,  Is  not  a  trespasser,  but  must  40  Barb.  (N.  Y.)  546. 

be  treated  as  a  passenger,     Bogges  f.  And  where  a  woman,  while  waiting 

Chesapeake,  etc.,  R,  Co.,  37  W.Va.  397.  for  a  train,  left  the  walling-room,  which 

But  where  a  person  who  has  pur-  was  being  cleaned,  and  by  direction  of 
chased  a  railroad  ticket  for  a  designated  the  station  agent  entered  a  vacant  car, 
station,  without  making  any  inquiries  standing  by  the  station  platform,  It 
or  ascertaining  what  trains  stop  at  the  was  held  that  such  person  was  a  pas- 
station  to  which  he  desires  to  go,  sub-  senger  while  in  the  car.  Shannon  v. 
sequently  takes  his  seat  In  a  train  which  Boston,  etc.,  R.  Co.,  78  Me.  51;  33  Am, 
does  not  stop  at  the  station  for  which  he  &  Eng,  R,  Cas.  jii. 
has  a  ticket,  and  such  person  refuses  to  A  person  who  has  purchased  a  rail- 
pay  hi*  fare  on  the  demand  of  the  con-  road  ticket  and  Is  present  at  the  ordl- 
1083 


>y  Google 


wiw  Ar.  FHMi«<n.      TICKE  TS  AND  FARES,     m*  Art 

station  intending  to  take  a  certain  train,  and  finding  it  gone,  Vaits 
in  the  station  for  a  horse  car,  is  not  a  passenger*  Travelers  are 
ordinarily,  whilst  in  the  act  of  leaving  the  train,  deemed  to  be 
passengers  ■*  but  one  who  leaves  the  train  while  in  motion,  at  a 

nary  point  of  departure  to  take  ■  train,  But  a  passenger  who  had  reached  h!i 
l«  a  passenger.  Central  %..  etc.,  Co.  destination,  alighted  from  the  tiaJn, 
V.  Perry,  s8  Ga.  461;  Carpenter  «.  Bos-  taken  a  position  upon  the  sidewalk  o( 
(on,  etc.,  R.  Co.,  97  N.  Y.  494;  11  Am.  the  highway,  and  had  started  acrost 
jc  Eng.  R.  Cas.  ^31 ;  49  Am.  Rep.  ■;40.  the  track,  but  not  upon  his  way  to  the 
Where  the  plaintiff  entered  the  office  station,  and  was  injured  white  so  crass- 
er Waiting-room  at  a.  depot  and  In-  Ing,  was  held  to  have  ceased  to  be  a 
formed  the  depot  agent  ol  her  desire  to  passenger  before  the  accident  AJIer- 
become  a  passenger,  and  he  directed  ton  v.  Boston,  etCn  R.  Co^  146  Masa. 
her  as  to  the  tnanner  In  which  she  341 ;  34  Am.  &  Eng.  R.  Cas.  563. 
should  get  on  a  caboose  car,  there  is  Plaintiff,  a  passenger  on  a  streetcar, 
sufficient  evidence  to  justify  a  finding  left  it  by  the  front  platform  after  it 
that  tbe  relation  of  carrier  and  passen-  had  stopped.     When  six  or  eight  feet 

S^r  eilsted,  Allender  r.  Chicago,  etc.,  from   the  car  In   the  street,   shews* 

.  Co.,  37  Iowa  364.  thrown  down  and  injured   by  the  car 

But  in  Indiana  Cent.  R.  Co.  v.  Hu-  horses,  which  had  been  detached  from 
delaon,  13  Ind.  335;  74  Am.  Dec,  354,  the  car  and  were  turned  around.  It 
a  contrary  view  seems  to  have  been  was  held  that  when  plaintiff'  was  in- 
adopted,  and  it  was  held  that  where  jured  she  was  no  longer  a  passenger  on 
plaintiff,  without  having  procured  a  tbe  defendant's  car.  Piatt  v.  Forty- 
ticket,  was  crossing  a  side  track  of  a  Second  St.,  etc.,  R.  Co.,  4  Thomp.'ft 
railroad  to  get  upon  a  passenger  train  C.  (N.  Y.)  406;  3  Hun  (N.  Y.)  114. 
at  its  usual  place  of  stopping  on  the  Whfere  a  person  left  a  car  on  the 
main  track,  but  by  the  negligence  of  wrong  side,  owing  to  negligence  of  the 
the  employiEs  of  tbe  company  a  switch  company  in  not  preventing  passcngeis 
had  been  left  open,  and  the  train  from  leaving  od  that  side,  or  noUfHng 
was  thrown  upon  the  side  track,  and  them  not  to  do  so,  and  was  killed,  he 
plaintiff  run  over,  he  was  not  a  passen-  must  be  regarded  as  a  passenger  within 
ger  at  the  time  of  the  injury,  and  his  the  meaning  of  that  word  In  Matte- 
rlght  to  crass  the  side  track  was  only  cbutelU  Pub.  Stats.,  ch.  iia,  ^  21], 
the  right  that  persons  have  to  cross  a  though  it  did  not  appear  that  he  was 
railroad  at  a  public  street  or  highway,  not   negligent  In  so   leaving  the  car. 

Where,  by  the  contract  In  a  drover's  McKimble  v.  Boston,  etc.,  R.  Co.,  13a 

pass,  it  was  stipulated  that  Its  accept-  Mass.   (41 ;    141    Mass.  463 ;  1 1  Am.  ft 

ance  should   be   considered  "  a  waiver  Eng.   R.  Cas,  313;  34  Am.  &.  Eng.  R. 

of  all  claims  against  the  company  for  Cas.  463. 

personal  Injury  when  received  on  the  A  passenger  on  a  street  car  who 
eliove  train,"  and  the  plaintiff  was  in-  steps  from  the  car  into  a  public  street, 
]nred  before  entering  the  train,  but  ceases  to  be  a  passenger  the  moment 
after  It  had  been  formed  and  was  about  he  leaves  the  car.  Creamer  v.  West 
to  start,  it  was  held  that  the  plaintiff  End  R.  Co.,  1  ;6  Mass.  330. 
was  a  passenger  and  bound  by  the  The  plaintiff,  a  passenger  on  a  rail- 
stipulation,  although  not  actually  upon  road  train,  tendered  in  payment  of  the 
the  train.  Poucher  v.  New  York  Cent,  usual  fare  of  five  cents,  a  five-dollar  bill. 
R.  Co.,  49  N.  Y.  163 ;  10  Am,  Rep,  364,  The  conductor  told  him   that  he  was 

1.  Heinlein   v.    Boston,  etc.,  R.  Co„  unable  to  change  It,  but  that  he  would 

147  Mass.   136;   33   Am.   &    Eng.    R.  get  It  changed  at  the  depot.     Flaintifl 

Cas.  500.  allowed    the  conductor  to  retain  the 

9.  Thus,  where  a  policy  was  issued  bill.     On  the  arrival  of  tbe  train  at  the 

Insuring   against  railroad   accident  depot  the  plaintiff  alighted  and  waited 

while  traveling  in  any  carriage  or  any  In  the  depot,  expecting  tbe  conductor 

line  of  railway  in  Great  friViifX,  it  was  to  return  him  the  change.     He  wlJIed 

held  that  it  covered  an  Injury  received  about  twenty  or  thirty   minutes,  and, 

from  slipping  on  the  step  of  the  car  when  seeing  that  the  train  was  ationt 

while  standing  at  the  station"  in  getting  to  start,  jumped  aboard  and  asked  for 

out.    Theobald  v.  Railway  Pass.  Assur.  bis   change.      The  conductor  banded 

Co.,  10  Exch.  45.  him  back  the  hill,  and  told  him  to  get 
lOSi 
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time  and  place  when  and  where  the  corporation  could  not  antici- 
pate that  he  would  leave  it,  ceases  to  be  a  passenger.'  When  by 
law,  railroad  companies  are  prohibited  from  issuing  free  passes,  a 
person  who  travels  upon  a  pass  unlawfully  issued  to  him,  does 
not  thereby  become  a  trespasser ;  if  the  pass  is  unlawful,  the  con- 
ductor should  demand  the  regular  fare,  and  his  failure  to  do  so 
will  not  make  the  traveler  a  trespasser,  nor  destroy  his  rights  as  a 
passenger.^  But  if  one  travels  upon  a  free  pass  issued  to  another 
and  non-transferable,  and  passes  himself  as  the  person  named  in 
the  pass,  he  is  not  a  passenger* 

17.  KlHlM  OF  TlCKEia — 1.  Througli  (Over  Connecting  Linei) — a. 
Extent  of  Liability. — The  conclusions  as  to  the  liability  of  a 
carrier  selling  a  through  ticket  over  several  connecting  roads,  to 
a  point  beyond  its  own  line,  are  by  no  means  harmonious.     The 


lotion,  and  was  injured.     It  surrenders  his  place  as    a  passenger, 

wBB  beld  that  when  plaintiS  got  upon  and  takei   upon  himself  the  direction 

tbe  train,  after  it  had  moved  Trom  the  and  responsibilitj  of  hieown  motions 

station,  for  the  exclusive  purpose  of  re-  during  his  absence, 

cefviog  from  the  conductor  the  monej  1.  Com.  v.  Boston,  etc.,  R.  Co.,  119 

due  him,  and  when  he  jumped  oft  at  a  Mags.  500;  i  Am.  &   Eng.  R.  Ca«.  457; 

point  beyond  not  suitable  for,  nor  in-  37  Am,  Rep.  383. 

tended  for,  passengers  to  alight,  the  i.  Bufialo,   etc.,    R.   Co.   v.  O'Hara 

relation  of  carrier  and  passenger  did  (Pa.    iSSi),   9   Am.   &   Eng.   R.    Caa, 

not  exist  t>etween  him  and  the   rail-  317. 

road   companj.      Pittsburgh,  etc,   R.  S.  Toledo,  etc.,  R.  Co.  v.   Beggs,  85 

Co.  V.  Krouse,  30  Ohio  St.  311.  til.  80;  38  Am.   Rep.  613;   LouisTille, 

FvEion  LakTlns  Oars  al  Tntarinedliile  etc.,  R.  Co.  -v.  Thompson,  107  Ind.44]; 

Btatloni.— A  passenger  on  a  boat  still  37  Am.  &  Eng.  R.  Cas.  88, 339 ;  57  Am. 

remains  a  paMenger  while  be  is  leav-  Rep.  lao. 

Ing  it  temporarlij  at  a  place  where  the  And  if  a  ticket  is  procured  b^  fraud, 

boat  is  to  remain  for  a  period  of  about  the  fraud  will  vitiate  the  contract,  and 

two    hours.      Keokuk   Packet  Co.    v.  the  person  using  it  will  not  be  entitled 

True,  88  111.  608.      See  also  Dodge  v.  to  the  rights  of  a  passenger.     Brown  v. 

Boston,  etc,  Steamship  Co.,  148  Mass.  Missouri,   etc.,   R.   Co.,   64   Mo.    536. 

307;  37  Am.  &  Eng.  R.   Cas.  67;    ii  But  if  the  traveler  is  in  good  faith  using 

Am.  St.  Rep.  541.  a  pass  or  a  ticket  which  he  believes  to 

It    is   not   necestarj   that  a  persoti  be  available,  or  if  his  right   to   travel 

should  be  on  the  train  of  a  railroad  in  upon  it  is  recognized,  the  dutj'  which 

order  to  be  regarded  as  a  passenger,  tlie  carrier  owes  to  him  is  that  which  a 

As  a   passenger,   be   has  the  right  to  carrier  owes  a  passenger.  Accordingly, 

stand  or  walk  on  the  platforms  prO'  where  a  person  was  induced  to  believe 

vided  at  stations  for  the  convenience  of  by    the  conduct    and  language  of  the 

passengers  while  the  train  is  stopping  carrier's  employes  (hat  he  had  a  con- 

for  refreshments,  and  in  a  street  along-  tract  for  a  round  trip,  it  was  held  that 

side  of  the  track  and   platforms.     Jet-  he  was  a  passenger.     Ruse  v.  The  War 

fersonvilie,   etc.,   R.  Co.  v.   Riley,  39  Eagle,    14   Iowa   363.      See  also  Great 

Ind,  568.     See  also  Snow  v.  Fitchburg  Northern  R.  Co.  v.  Harrrison,  10  Exch. 

R.  Co.,  136  Mass,  553 ;  18  Am,  &  Eng.  376,    And  vfhere  a  person  in  good  faith 

R,  Cas,  161 ;  49  Am.  Rep.  40.     But  in  presented  a  commutation  ticket  which 

State  TJ.  Grand  Trunk  R.  Co.,  58  Me.  was    Issued    to  another   and   was   not 

176,  it  was  held  that  when  a  train  turns  transferable,  and  hisclaim  to  be  carried 

out  upon  a  side  track  at  an  intermedi-  was  recognized,  it  was  held  that  he  was 

ate  station,  and  there  stops  to  await  the  entitled  to  the  rights   of  a   passenger, 

crossing  of  another  train  out  of  time,  Robostelh  v.  New  York,  etc.,  R.  ijo., 

and  a  passenger,  not  destined  to  that  33  Fed.  Rep.  796;  34  Am.   &  Eng.  R. 

station,    without    objection    made   or  Cas.  515. 
lOSG 
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English  doctrine,'  and  that  of  some  of  the  states*  is,  that  the 
carrier  is  liable  for  the  performance  of  the  contract  of  transporta- 
tion through  to  the  point  of  destination,  and  must  therefore  re- 
spond in  damages,  in  the  event  of  the  injury  or  delayof  a  passen- 
ger before  reaching  that  point.  But  the  doctrine  founded  in  reason, 
and  best  supported  by  authority  in  this  country  is,  that,  in  the 
absence  of  contract  making  it  responsible,  the  carrier  in  selling 
the  ticket  acts  merely  as  the  agent  of  the  other  lines,  and  there  is 
no  extra-terminal  liability,  the  rights  of  the  passenger,  and  the 
duty  and  responsibility  of  the  several  companies  over  whose 
roads  he  is  entitled  to  passage,  being  the  same  as  if  he  had  pur- 
chased a  ticket  at  the  office  of  each  company  constituting  the 
through  line.^ 


1.  Mj'tton  V.  Midland  R.  Co.,  4  H.  & 
N.  615 ;  Great  Western  R.  Co.  v.  Blake, 
7  H.  S  N.  987;  Bristol,  etc,  R.  Co.  v. 
CollinG,  7  K.  L.  Gas.  194;  Buxton  v. 
North-Eastern  R.  Co,,  L.  R.,  3  C^jB. 
549;  Kent  V.  Midland  R.  Co.,  L.  R., 
loQ^B.  1. 

9.  Croft  w.  Baltimore,  etc^  R.  Co.,  1 
McArthur(U.  S.)  491;  IlHnoii  Cent. 
R,  Co.  ■0.  Copeland,  24  111.337;  7^  Am. 
Dec.  749 ;  Najac  i/.  Boston,  etc.,  R.  Co., 
7  Allen  (Mass.)  329;  83  Am.  Dec.  686; 
Wilson  V.  Chesapeake,  etc.,  R.  Co.,  31 
Gratt  (Va.)  654;  Weed  v.  Saratcw^ 
etc.,  R.  Co.,  19  Wend.  (N.  Y.)  ^34; 
Ward  V.  Vanderbilt,  *  Abb.  App.  Dec. 
(N.  Y.)  J2I ;  Hart  v.  Rensselaer,  etc^  R. 
Co.,  8  N,  Y,  37;  59  Am.  Dec.  447; 
Williams  v.  Vanderbilt,  iS  N.  Y.  117; 


Rep.  61 ;  Gary  r.  Cleveland,  etc.,  R. 
Co.,  39  Barb.  (N.  Y.)  31;;  Candee  v. 
Fennsvlvania  R.  Co.,  11  Wis.  581;  94 
Am.  Dec.  566;  Garter  t'.  Peck,4  Sneed 
(Tenn.)  203 ;  67  Am.  Dec,  604 ;  Wolff 
V.  Central  R.  Co„  68  Ga.  653;  6  Am.& 
Eng.  R.Cas.  441;  45  Am.  Rep.  501; 
Central  R.  Co.  v.  Combs,  70  Ga.  533; 
18  Am.  &  Eng.  R.  Cas.  298;  48  Am. 
Rep,  583. 

B.  Pennsylvania  R.  Co.  v.  Connell, 
III  111.  J95;  18  Am.  &  Eng.  R.  Cas. 
339;  54  Am.  Rep.  13S;  Chicago,  etc., 
R.  Co.  V.  Fahey,  ji  111.  81 ;  4  Am. 
Rep.  587 ;  Knight  v.  Portland,  etc,  R, 
Co.,  56  Me.  135;  96  Am.  Dec.  449; 
Furstenheim  v.  Memphis,  etc,  R.  Go, 

LHeisk,  (Tenn.J  338;  Mosher  w.  St. 
Ilia,  etc.,  R.  Co.,  137  U.  S.  390; 
Nashville,  etc.,  R.  Go.  v.  Sprayberry, 
9  Heisk.  (Tenn.)  853;  Hood  v.  New 
York,  etc.,  R.  Go.,  aj  Gono.  1  ;  Young 
V.  Pennsylvania  R.  Co.,  115  Pa.  St. 
112;    3S   Am.   &    Eng.   R.    Gaa.    114; 


Hartan  v.  Eastern  R.  Co.,  114  Mass. 

K;  Sprague  i/.  Smith,  39  Vt.  431;  70 
n.  Dec.  424;  Pennsylvania  Cent  R. 
Go.  If.  Schwarzenberger,  45  Pa.  St 
208;  Poole  V.  Delaware,  etc.,  R.  Co, 
35  Hun  (N.  Y.)  iq;  Milnor  i:  New 
York,elc.,  R.Go.,s3N.  Y.365;  Keia- 
ler'*.  New  York,  etc.,  R.  Co.,61  N.Y. 
338;  Lundy  v.  Central  Pac.  R.  Co,  66 
Gal.  191;  iS  Am.  &  Eng.  R.  Cas.  309; 
56  Am.  Rep.  100. 

In  Hartan  v.  Eastern  R.  Co.,  114 
MasB.  44,  the  court,  by  WelU.  J,  Mid: 
"Arrangements  between  connecting 
roads,  forming  a  continuous  line,  by 
which  passengers  are  enabled  to  pro- 
cure'through  tickets 'at  the  point  of 
startlng,and  to  proceed  to  thetrdestlna- 
tion,  beyond  the  line  of  the  first  road, 
without  changing  can,  are  required 
for  the  accommodation  of  the  public, 
as  well  as  the  convenience  of  the  roads 
themselves.  Such  arrangementi  do 
not  imply  joint  inierests  or  joint  re- 
sponsibility. .  .  Theobvious  import 
of  such  a  transaction  is  thatthe  tickets, 
for  passage  upon  roads  beyond  its  own 
line,  are  sold  by  the  Gnit  road  as  agent 
tor  the  others.  The  obligations  and 
responsibilities  of  a  carrier  of  persons, 
over  other  roads  than  its  own,  are  not 
thereby  assumed,  unless  its  relation  to 
those  roads,  by  contract  or  otherwise, 
is  such  as  to  confer,  or  at  least  to  con- 
sist with,  that  character." 

Mr.  Redfield  states  the  law  thus: 
"As  the  general  duty'of  common  car- 
riers of  passengers  is  different  from 
that  of  common  carriers  of  goods,  so 
the  implied  contract  resulting  from 
the  sale  of  through  tickets  for  passen- 
gers, is  different.  In  the  case  of  the 
carriers  of  goods  and  the  baggage  of 
passengers,  we  have  seen  that  taking 
the   pay  and  giving  tickets  or  checks 
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b.  Partnership  Arrangement. — Divided  as  opinion  may  be 
upon  the  question  discussed  in  the  foregoing  section,  it  is  univer< 
sally  agreed  that  if  the  arrangement  existing  between  the  associ- 
ated lines  of  carriers  amounts  to  a  partnership,  each  will  be  liable 
to  the  passenger  for  losses  or  injuries  occurring  anywhere  along 
the  line  of  transportation.  But  the  arrangement  must  be  in  reiJ- 
ity  a  partnership,  with  the  incident  of  community  of  profit  and 
loss;*  the  fact  that  each  sells  through  tickets,  deducting  its 
own  share  of  the  price  paid  for  the  same,  and  accounting  to  the 
other  companies  for  their  shares,  the  price  being  fixed  according 
to  a  tariff  established  by  each  company  as  to  its  own  road,  will 

through,  binds  the  first  companji  ordi-  Hah  exBctIv  what  maji  be  contiarj'  to 

□arily  for  the  entire  route.     But  in  re-  the  truthj  i.  e.,  that  the  othercompaniea 

gard  to  carrying  passenger*,  the  rule  are  but  the  agents  and  servants  of  the 

1b    different,    we    apprehend.     These  first?" 

through  ticlcetsintheformof  coupons,  In  Quimbj  v.  Vanderbllt,  17  N.  Y. 
which  are  purchased  of  the  first  com-  306 ;  71  Am.  Dec.  469,  it  was  held  that 
panv,  and  which  entitle  the  person  -while  one  of  several  connecting  lines 
holding  them  to  pass  over  successive  amy  lawfully  contract  as  principal  for 
roads,  with  ordinair  passenger  bag-  the  carriage  of  passengers  over  the 
gage,  sometimes  loi  thousands  of  entire  route,  whether  it  does  so  con- 
miles  In  this  country.  Import,  com-  tract  it  a  matter  to  be  determined  by 
monly,  no  contract  with  the  first  com-  evidence. 

fany  to  carry  such  person  beyond  the  1.  Waland  v.  Elkins,  i   Stark.   371; 

Ine  of  their  own  road.     They  are  to  Jvaugher  v.  Pointer,  5  B.  &  C.  547 ;  la 

be  regarded  as  distinct  tickets  for  each  E.  C.  L.  311 ;  Fromont  v.  Coupland,  3 

road,   sold    by   the   first   company   as  Bing.  170;  9  E.  C.  L.  366;   Wylde  v. 

agent  tor  the  others,  so  far  as  the  om-  Northern  R.  Co.,  53  N.  Y.  ij7;  Cobb 

aenser  is  concerned."    3  Redf.  on  Law  v.  Abbott,  14  Pick.  (Mass.)  i&^ 

of  Railways  (6th  ed.),  I)  aoi.     See  also  The  leading  case  upon  this  subject 

'"■'""  '  n  ..  .  .  -  fn  this  country.  Is  that  o(  Boatwick  v. 
Champion,  11  Wend.  (N.  Y.)  57';  18 
Wend.  (N.  Y.)  17.S;  31  Am.  Dec.  376, 
the   facts  of  which  were  as   follows: 

berry,9HeUk.(Tenn.)83i,McFarlan'd,  Three    persons    ran   a   line   of    stage 

].,  in   delivering  the   opinion   of   the  coaches  from  Utica  to  Rochester,  the 

court,    said:    "The    theory   that   the  route  being  divided  between  them  into 

company   selling   the   ticket   shall   be  three  sections,  the  occupant  of  each 

held,  from  this  alone,  to  have  actually  section   furnishing  his  own   carriages 

contracted  to  carry  the  passenger  over  and  horses,  hiring  drivers  and  paying 

roads   besides  Its   own,  and   that   the  the  expenses  of  his  own  section ;   but 

owners  of  the  other  roads  are  but  the  the  money  received  as  fare  of  passen- 

Bgenta  of  the  first  to  carry  out  the  con-  gcrs.deductingtherefromonly  the  tolls 

tract,  seems  to  us  to  be  an  arbitrary  paid    at   turnpike  gates,   was   divided 

assumption,  a  sort  of  legal  fiction,  and  among  the  parties  in  proportion  to  the 

contrary,  in  some  cases,  at  least,  to  the  number  of  miles  of  tile  route   ran  bv  ■ 

truth  of  the  case.     Assuming  that  In  each;  this  was  held  to  be  such  a  divf- 

fact  the  different  lines  of  road  are  sep-  sion  of  the  profits  among  the  proprie- 

arate   and    distinct,   and    owned    and  tors  of  the  several  sections  as  to  make 

controlled    by     different     companies,  them  partners  as  to  third  peraons. 

with  different  agents  and  officers,  and  But  Chancellor  Walworth,  who  gave 


;«ilwayB, 
I   Nashvi 


that  there  is  no  contract  or  privity  be-  the  only  written  opinion  in  the  Court 

tween  them  In  regard  to  carrying  pas-  of   Errors  (Champion  v,  Bostwick,  iS 

sengera,  except    the   arrangement   to  Wend.  (N.  Y.)  175,  31  Am.  Dec.  376) , 

sell   through   tickets,   and   that  these  said  that,  "  The  case  would  be  entirely 

facts  appear  in  proof,  shall   the   fact  different,   if  each  stage  owner  was  to 

that  the  first  company,  with  the  au-  receive  and  retain  the  passage  money 

thortty  of  the  others,  issues  and  sells  earned  on  his  part  of  the  line,  and  to 

the  tickets,  be  held  of  itself  to  estab-  sustain  all  the  expenses  thereof,  and 
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not  constitute  them  partners  •}  nor  will  the  mere  appointment  of 
a  common  agent  at  each  end  of  the  route  to  receive  fares  and 
issue  through  tickets,  have  such  an  effect.* 

c.  Ultra  Vires. — It  has  been  frequently  Urged  that  a  contract 
by  a  carrier  for  transportation  of  passengers  beyond  its  own  line, 
is  ultra  vires.  But  this  view  has  not  been  favorably  received ; 
the  established  doctrine  being  that  a  carrier  may  lawfully  make 
such  a  contract,*  and  thus  become  liable  for  the  acts  and  neglects 
of  other  carriers  in  no  wise  under  its  control.*  And  the  validity  of 
the  contract  is  not  affected  by  the  fact  that  it  is  to  be,  in  part, 
performed  beyond  the  territorial  limits  of  the  state  within  which 
the  company  is  incorporated.' 

2.  Commutation. — A  railroad  company  is  under  no  obligation  to 
establish  commutation  rates  for  a  particular  locality,  yet  when  it 
has  done  so,  and  commutation  tickets  are  sold  thereat  to  the 
public,  the  refusal  of  such  a  ticket  to  a  particular  individual  un- 
der the  same  circumstances,  and  on  the  same  conditions  as  such 
tickets  are  sold  to  the  rest  of  the  public,  is  an  unjust  discrimination 
against  him,  and  a  violation  of  the  principle  of  equality  which  the 
company  is  bound  to  observe  in  the  conduct  of  its  business." 

iB  onlv  to  act  as  agent  of  the  others  other,  twth  are  liable  In  damage*  to  ■ 

»....,..inc  .v,o  .U....U  .T,,.n.»  fr—  '>"•'•"»■>■- "'k" '^-TChascB  auch  a  ticket 
compelled  to  alight 
a  point  distant  from 

;,  there  would  be  no  joint  Interest,  the  Btatlon   to  which  he  has  paid  hi* 

and  no   liability   to   third  persons  as  passage, 

partners."  1.  Buffett  *.  Troy,  etc.,   R.  Co.,  40 

So,  where  R.  owned  and  was  running  N.  Y.  168;  Bissell  v.  Michigan,  etc^  R. 

one  steamboat,  and  D,  owned  and  wag  Co.,  31   N.  Y.  358;  Wilson  o.  Chesa- 

runnine  another,  and  It  was  agreed  be-  peake,  etc.,  R,  Co.,  21  Gratt.  (Va.)6s4; 

tween  U)em  that  at  the  end  of  the  sea-  Pennsylvania  R.  Co.  v.  Connell,   111 

son,  if  the  earnings  of  either  boat,  less  111.  39s ;  18   Am.  &  Eng.  R.  Caa.  ^39; 

running  expenses,  should  exceed  those  C4  Am.    Rep.  238.     See  also  Swift  o. 

of   the   other,   less  running  expenses,  Pacific  Mail  S.  S.  Co.,  106  N.  Y.  106; 

the  excess  should   be   divided  among  30  Am.  &  Eng.  R.  Cas.  105.     See  gen- 

them,  it  was  held  that  this  did  not  con-  erallj.  Ultra  Vikes. 

Btltutethempertnersastothird  parties.  4.  Wheeler   v.    San  Francisco,  etc, 

YtrjT.  Davidson,  13  Minn.  533.  R.  Co.,  31  Cal.  46;  89  Am.  Dec.  147. 

1.  Croft  V.  Baltimore,  etc.,   R.  Co.,  6.  Candee  v.   Pennsylvania  R,  Ca, 

I    McArthur{D.  C.)   491:  Stralton  v.  ai  Wis.  sSa;  94  Am.  Dec.  566;  Carvr. 

New   York,    etc.,    R.    Co.,  i    E.    D.  Cleveland,  etc.,   R.  Co.,   19  Barb.  <N. 

Smith  (N.Y.)  184;  Hartan  p.  Eastern  Y.)   35;    Nashville,    etc.,    R.    Co.   v. 

R.  Co.,  1 14  Mass.  44.  Sptayberry,  9  Helsk.  (Tenn.)  853. 

a.  Ellsworth  V.  Tartt,  36  Ala.  733;  a.  State  v.  Delaware,  etc.,  R.  Co.,48 
63  Am.  Dec.  749;  Brlggs  v.  Vander-  N.  J.  L.  ^j;  33  Am.  &  Eng.  R.  Cas. 
but,  19  Barb.  (N.  Y.)  22a;  Boneteel  v.  470;  57  Am.  Rep.  543.  The  tacts  of 
Vanderbilt,  31  Barb.  <N.  Y.)  36.  this  case  were  as  follows :  The  plain- 
In  Howe  V.  Gibson,  3  T«x.  CIt.  llfT  was  the  holder  of  a  monthly  com- 
App.  363,  it  was  held  that  where  two  mutation  ticket.  On  one  occasion  dur- 
connecting  roads  are  operated  as  one  ing  the  month  for  which  his  ticket  was 
continuous  line  under  one  manage-  issued,  he  left  it  at  home  by  inadvert- 
ment,  with  the  same  employes,  and  ence,and  when  onthetrain,beingasked 
are,  so  far  as  the  public  can  observe,  for  his  ticket  and  not  finding  It,  offered 
one  line,  and  use  coupon  tickets  com-  to  the  conductor  a  regular  trip  ticket. 
pelling  a  continuous  passage  from  provided  it  should  not  be  punched  and 
stations  on  one  road  to  stations  on  the  should  be  returned  to  him  the  next 
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A  person  traveling  on  a  commutation  ticket  must  produce  the 
same  when  required  by  the  conductor,  although  known  by  the  lat- 
ter to  be  the  holder  of  such  a  ticket ;  and  refusing  or  failing  to  do 
so  and  to  pay  fare,  may  be  ejected  from  the  train. *  Such  a  ticket, 
good  for  a  specified  number  of  miles,  but  by  its  conditions  to  be 
used  within  a  certain  time,  ceases  to  be  valid  at  the  expiration  of 
that  time,  although  the  number  of  miles  has  not  been  traveled 
«ut.« 

niorning  on  presentatloii  of  bis  com-  ductor.     And  furthermore,  that  be  was 

mutation  ticket,  and  refused  otherwise  well  known  to  the  conductor  asacoin- 

to  pBj  his   fare.    This   the   conductor  muter.     In  this  case  the  e)ectlotl  wM 

refused  to  do,  for  tbe  reason  that  he  held  to  be  unlawful, 

had  no  right  to  permit  the  plaintiff  to  1.  Lillis  v.  St.  Louis,  etc.,  R.  Co.,  64 

ride  on  a  ticket  which  should  not  be  Mo.  464 ;  37  Am.  Rep.  355;  Sherman 

punched ;   and   the  plaintiff  remained  v.  Chicago,  etc.,  R.  Co.,  40   Iowa  45 ; 

-on   the  train  without  pajing  fare  or  Powell   v.   Pittsburgh,  etc.,  R.  Co.,  35 

surrendering  the  trip  ticket,  and  with-  Ohio  St  7a     See  ia^ra,   this   title, 

-out  anr  disturbance  being  made.     It  Kinds  of  Tickets — Ltmittd. 

was  held  that  the  plaintiff  by  such  coU'  OommiitaUoii  Tlekat  Orer  Two  Boa4ls. 

4uct  rendered  himself  liable  to  be  ei-  — Apersonbougbtacommutation  tick- 

pelled  from  the  train,  and  it  maj  be  et  good   for  one  thousand  miles  travel 

to  the  forfeiture  of  the  commutation  upon  two  roads,   forming  one  coDtlnu- 

ticket  he  then  held;  but  that  such  mis-  ous  line,  from  a  companj'   owning  one 

conduct  did  not  justifj  the  company  road,   and    leasing   the    other — seven 

Id   refusing  to  sell  him  commutation  hundred  miles  to  be  traveled  upon  one 

tickets  thereafter,  and  that  for  such  re-  road,  and  three   hundred   miles  to  be 

fusal  he  might  have  remedy  by  mas-  traveled  on  the  other,  as  indicated  bj 

damns.  figures  of  different  colors  on  the  tick- 


1.  Riplej'  V.  New  Terser  R-,  etc.,  et.  It  was  held  that  after  the  specl- 
Co.,  31  N.J.  L.  3SS;  Crewtord  v.  Cin-  fied  number  of  miles  on  one  division 
'Cinnati,  etc.,  R- Co.,  16   Ohio  St.  cSo;     had  been  exhausted,   and  punched  out 


Bennett  v.  Railroad   Co.,  7  Phila.  of  the  ticket,  the  holder  was  r 

<Pb.)  n.  tilled    to   travel   on   that  division,  al- 

In   Downs   V.   New  York,   etc.,  R.  though     there   vet   remained   on    the 

Co.,  36  Conn.  187;  4  Am.  Rep.  77,  the  ticket    figures   for  the  other  division, 

passenger  had  by  mistake  left  hie  com-  representing  the  number  of  miles  for 

mutation   ticket   at  home  and  conse-  which  the  ticket  was  offered.    1'erre 

quently  was  unable  to  show  it  when  Haute,  etc.,    R.  Co.  v.  Pltzgeratd,  47 

'Called  for,  and  it  was  held  that  in  con-  Ind.  79. 

formity  with  an  exprec«  stipulation  in  Quarterly  Oonmtntatlon  Ticket— Be- 
his  contract  with  the  .company,  the  lat-  fnndlSK  of  Porchaso  Frloo, — The  corn- 
ier had  the  right  to  demand  ordinary  plainant  purchased  on  the  13th  day  of 
fare  for  the  passage,  and  that  upon  his  June  what  the  respondent  termed  a 
refusal  to  pay,  the  conductor  lawfully  quarterly  commutation  ticket,  specify- 
-espelled  him  from  the  cars  at  the  next  Ing  the  number  of  trips  that  might  be 
regular  station.    Maples  v.  New  York,  taken   thereon   as   one    hundred    and 


.,  R.  Co.,  38  Conn.  557;  g  Am.  Rep,  elghtv,  but  it  provided  that  the  t 
434,  differs  from  this  case  in  that  the  should  expire  on  the  31st  day  of 
plaintifT  Maples  had  his  commutation     following  August,  and  this  was  known 


ticket  on  his  person,  but   for  the  mo-  to  the  complainant  when  he  made  the 

ment  was  unable  to  find  it,  and  simply  purchase.     It  was  similarly  stated  on 

requested  a  reasonable  time  to  find  it,  each    one    of   such    quarterlv   tickets 

which  was  denied  by  the  conductor;  when  It  was  to  expire;   namely,  at  the 

and  he  was  ejected  from  the  train  at  end  of  the  third  calendar  month  after 

a  place  other  than  a   regular  station.  It  was   issued.     It  was  held   that   the 

The  court  also  notes  the  circumstance  complainant  was   not   entitled  to  re- 

th  at  the  re 'was  no  express  stipulation  cover  any  portion  of  the  purchase  price 

in  his  contract  with  the  company  that  for  the  thirteen  days   less  than  a  full 

he  should  pay  his  fare  for  the  trip  If  quarter.     Sidman  v.  Richmond,   etc., 

3tlB  ticket  was  not  shown  to  the  con-  R.  Co.,  Interstate   Commerce   Com. 
35  C.  of  L.— 69                       1D89 
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A  family  commutation  ticket,  which  on  its  face  purports  to  be 
for  the  exclusive  use  of  a  man  and  family,  authorizes  a  son  who 
is  residing  with  the  father  as  a  member  of  his  family,  to  travel 
thereon,  notwithstanding  he  may  have  attained  his  majority.* 

A  stipulation  in  a  commutation  ticket  in  coupon  form  that  the 
coupons  shall  be  void  unless  detached  by  the  conductor,  is  rea- 
sonable and  valid,  and  the  holder  violates  the  contract  by  detach- 
ing them  himself.*  If  while  detaching  the  coupons  the  conduc- 
tor calls  his  attention  to  the  fact  that  it  is  his  duty  to  detach 
them,  the  passenger  should  desist  and  hand  the  ticket  and  cou- 
pons to  the  conductor,  and  it  will  then  be  the  duty  of  the  latter,  if 
he  saw  the  coupons  detached,  or  could  readily  ascertain  that  they 
had  been  detached  from  the  ticket,  to  accept  them,  but  the  con- 
ductor will  not  be  bound  to  receive  the  detached  coupons  without 
seeing  the  ticket.^  If  the  passenger  refuses  to  allow  the  conduc- 
tor to  detach  them,  and  insists  upon  doing  it  himself,  he  may  be 
expelled  from  the  train,* 

Rep.,  April  jth,  1890;   41  Am.  &  Eng.  A  pauenger  offered  detached  cou- 

R.  Cas.  35,  note.  pons  for  his  fare,  and  was  arrested  for 

KonUily    Oommntatlon    Tloket  —  H«-  fraudulently  evading  payment.     In  an 

BclBalonofOontraot. — In  Smith  v.  Phila-  action  for  false  imprisonment,  it  was 

delphia,  etc.,  R.  Co.,   11   Pa.  Co.   Ct.  held  that  evidence  that  plaintiff  bad 

Rep.   J55,   it    was  held  that  where   a  frequently  seen  the  conductor  accept 

person  holding   a  monthly  commuta-  similar  coupons  under  Eimilar  circum- 

tion  ticket  does  not  use  the  whole  of  stances,    was    inadmissible,  except  to 

it,  and  seeks  to  recover  for  the  portion  prove  a  custom.     Marshall  v.  Boston, 

unused,  the  special  contract  evidenced  etc.,  R.  Co.,  145  Mats.  i64;3t  Am.& 

thereby   is   rescinded,   and   the   usual  Eng.  R.  Cas.  18. 

fare  for  the  number  of  times  that  the  "  Not  Ooo<t  for  Pauftg*  U  I>at«elMd." — 

holder  used  the  ticket  having  exceeded  In  Wightman  i^.  Chicago,  etc.,  R.  Co., 

the  price  of  the  ticket,   he  wai  entitled  73  Wis.   169;  9  Am.   St.  Rep.  778,11 

to  recover  nothing,  whether  the />«»»-  was   held   that   a   round   trip   railroad 

tylvania  Act  of  May  6lh,  1863  (P.  L.  ticket  punctured    for    separation    into 

5S1),  requiring  railroad   companies  to  two  parts  and  having  on  the  "going" 

redeem  unused  tickets,  applied  to  the  part  the  words  "  not  good  for  passage, " 

case  or  not.  and  on  a  line  therewith  on  the  "return- 

1,  ChicagOietc.,  R.  Co,,  i'.  Chisholm,  Ing  "  part,  the  words  "  if  detached,"  is, 

79   111.  584.    But   it  was  held  further,  nevertheless  good  for   passage   where 

that  if  at  the  time  of  purchase,  the  pur-  the  parts  have  become  separated  by  ac- 

chaser  was  informed  that  a  son  over  cident,  if  both  parts  are  in  good  faith 

twenty-one  years  of  age  would  not,  un-  presented  to  the  conductor  on  the  oul- 

der  the  regulations  of  the  company,  be  ward  trip.     The  words  were  regarded 

allowed  to  ride  on  it,  such  regulations  by  the  court  as  not  having  tke  effect  of 

would  constitute  a  part  of  the  contract  a  slipulaUon   that  the  ticket  should  be 

of  purchase,  and  would  be  obligatory  deemed  forfeited  if  such  parts  should  be 

upon  the  holder  of  the  ticket  and  any  separated  by  any  other  person  than  the 

person   attempting   to   travel   on    the  conductor,  but  as  having  beensoplaced 

same.  upon  the  ticket  to  prevent  impocitioo 

9.  Norfolk,  etc.,  R.  Co.  v.  Wysor,  81  bv  a  separation  of  the  parts  and  the  u»e 

Va.   150 ;   36  Am.  &  Eng.  R.  Cas.  135 ;  o'f  each  as  a  single-trip  ticket.     Such 

Boston,   etc.   R.   Co,   c.  Chipman,  146  being  the  case,  the  presentation  to  the 

Mass.  107;  M  Am.  &  Eng.  R.  Cas. 336;  conductor  of  the  two  parts,  under  the 

4  Am.   St.  Rep.  293 ;  Houston,  etc.,  R.  circumstances  found,  was  the  same  in 

Co.  V.  Ford,  ';3  Tex.  ^64.  legal  effect  as  though  the  parts  had  not 

a.  lAiuisville,  etc.,  R.  Co.,  v.  Harris,  b«n  detached  when  so  presented. 

9  Lea  (Tenn.)  iSo;  16  Am.  &  Eng.  R.  «.  Norfolk,  etc.,  R.Co.,d.  W7Sor,Si 

Cat.  374 ;  4a  Am.  Rep.  668.  Va.  350;  36  Am.  &  Eng.  R.  Cas.  135- 

loeo 
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3.  Hoa-tmigfersUe. — A  carrier  may  restrict  the  use  of  a  ticket 
to  the  original  purchaser.  The  words  "not  transferable,"  or 
words  of  like  import,  printed  on  the  ticket,  will  have  that  effect, 
and  a  third  party  can  acquire  no  rights  by  virtue  of  such  a 
ticket.*  But  it  is  held  that  if  one,  without  attempting  to  conceal 
his  identity,  presents  for  his  passage  a  non<transferable  ticket  is- 
sued to  another,  and  his  claim  is  recognized  by  the  conductor,  he 
is  entitled  to  the  rights  of  a  passenger.*  If  a  ticket,  on  its  face 
not  transferable,  is  issued  in  the  name  of  the  wrong  party,  the 
conductor  may  refuse  to  receive  it  when  tendered  by  the  person 
for  whom  it  was  in  fact  purchased.'  It  has  been  held  that  a 
stipulation  in  the  ticket  that  it  is  not  transferable  and  will  be  for- 
feited if  found  in  the  hands  of  any  but  the  party  in  whose  name 
it  is  issued,  will  render  the  ticket  liable  to  forfeiture,  even  in  the 
hands  of  the  original  purchaser,  if  he  has,  either  intentionally  or 
through  negligence,  permitted  it  to  be  used  by  another.*  But  a 
n  on -transferable  ticket  containing  a  condition  that  if  the  purchaser 
fails  to  comply  with  the  terms  of  the  ticket  the  company  may  re- 
fuse to  accept  it,  does  not  give  the  conductor  the  right  to  take  it 
up  when  found  in  the  hands  of  a  third  party,  but  merely  to  refuse 
to  honor  it.*  If  no  restriction  is  put  upon  a  ticket  by  the  carrier, 
before  or  at  the  time  of  the  original  purchase,  it  is  transferable, 
being  regarded  as  evidencing  a  contract  to  cany  bearer." 

4.  Bxoniuon. — The  holder  of  an  excursion  ticket,  which  con- 
tains a  stipulation  that  it  shall  be  good  only  on  a  certain  day,  or 
on  a  specified  train,  cannot,  by  virtue  of  such  ticket,  lawfully  claim 
passage  at  any  other  time,'  than  upon  the  day  named  in  the  ticket, 

EspecUllr  when  be  alao  reriues  to  ex-  tnon -transferable  thousand -mile  ticket, 

hiblt  the  book  to  enable  the  conductor  and  told  the  arent  to  Issue  it  to  E. 

to   ascertain  whether  the  coupons  had  Bannerman,  and  the  agent,  thinking  it 

been  recently  detached  and  the  passen-  was  intended  for  a  man,  inserted  "  Mr." 

f^er  had  the  right  to  travel   on   them,  before  the  name,  and  the  ticket  wag 

Loulsvilie,  etc.,  R,  Co,  v.  Harris, 9  Lea  presented  by  the  husband  to  pay  hig 

<Tenn,)  180;  16  Am.   &   Eng.  R.  Cas.  wife's  fare,  he  stating  at  the  time  to  the 

374;  43  Am.  Rep.  668.  conductor  that  it  was  bought  for  hie 

1.  Langdon  v.  Howelts,  4  Q^  B.  Div.  wife,  Elsa   Bannerman,   and  the  cod- 

337;  Way  11,  Chicago,  etc.,  R.  Co.,  64  ductor  refused  to  receive  such   ticket 

Iowa  48 ;  53   Am.   Rep.  431 ;  Cody  v.  in  payment  of  the  wife's  fare,  and  upon 

Central  Pac.  R.  Co.,  4  Sawy.  (U.  S.)  a  refusal  to  pay  her  fare,  put  her  ofTat 

114;  Post  V.  Chicago,  etc.,  R.  Co.,  14  the  next  italion,  using  no  unnecessary 

Neb.  no;  9  Am.  &  Eng.   R.Cas.345;  force;   it  was  held  that  the   appellee 

45  Am.  Rep.  100.  could  not  recover  damages  from  the 

In  Drumoiond  v.  Southern  Pac.  R.  railroad  company  for  such  eipulslon, 

Co.,  7  Utah  1 18,  it  was  held  that  the  Chicago,  etc,  R.  Co.  r.  Bannerman,  15 

fact  that  the  ticket  was  not  signed  by  III.  App.  too. 

the  original   purchaser,  made  no  dif-  A.  Friedenrich  v.  Baltimore,  etc.,  R. 

[erence,   since   in    accepting  a   ticket  Co.,  5j  Md.  301. 

where  the  contract  was  set  out  in  full,  B,  Post  v.  Chicago,  etc.,  R.  Co.,   14 

he  accepted  the  terms  of  the  contract  Neb.  no ;  9  Am.  &  Eng.  R.  Cas.  34J ; 

and  was  bound  thereby.  45  Am.  Rep.  lOO. 

a.  Robostelli  v.  New  York,  etc.,  R.  6.  Hudson  v.  Kansas  Pac.  R.  Co.,  3 

Co.,  33  Fed.  Rep.  796 ;  34  Am.  &  Eng.  McCrary  (U.  S.)  149. 

R.  Cas.  515.  T.  McElroy  v.  Railroad  Co.,  7  Phila. 

S.  Where  appellee's  husband  bought  ( Pa.)  306. 
1091 
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or  by  any  other  train.*  And  it  has  been  held  that  if  the  ticket 
calls  for  a  "continuous  trip  only,"  between  two  points,  it  is  not 
valid  for  passage  to  an  intermediate  point  on  a  train  which  does 
not  make  the  whole  trip.*  A  round-trip  excursion  ticket,  not 
limited  by  its  terms,  is  good  until  used,  unless  the  purchaser  was 
notified  to  the  contrary  at  the  time  of  purchase.'  And  the  com- 
pany has  no  right  to  expel  a  passenger  traveling  on  such  a  ticket 
after  the  original  date  of  limitation  where  the  time  has  been 
extended  by  a  duly  authorized  agent.*     If  a  railroad  company 

A   railroad   escurEion   ticket  which  all  trains  except  the  Boston     exprCM 

contslni  H  special  contract,  is  conclu-  tnin,"  and  with   It  attempted   to  rid« 

■ive,  and  advertigeinenta  of  the  tour  are  on  the  Boston  express,  from  which  he 

Inadmiwible  In   evidence    to   vary  Its  was  ejected  for  non-payment  ol  fare 

terms.     If  such  ticket  providcE  that  it  after  the  refusal  of  the  conductor  (o 

ia  excbangeable  for  another,   eood  for  honor  the  ticket.     It  was  held  that  the 

the   day   and  train  designated  in  the  expulsion  was  justiSBble. 

latter,  the  holder  of  the  exchange  tick-  The  manager  of  an  excursion  from 

et  cannot  travel   on  a  later  train  and  Wilmington  to  Washington,  contracted 

dajr.     Howard   i'.    Chicago,    etc.,    R.  with   the  defendant    company    for   « 

Co.,ei  Miss.  194;   18  Am.  &  Eng.   R.  train  of  cars  at  a  certain  sum,  and  after 

Cas.  313.  advertising  the  time,  etc,  sold  card 

A  regulation  that  the  holder  of  the  tickets  for  the  round  trip.      After  Ihe 

ticket  must  present  himself  for  identi-  departure  of  the  Irnin,  and  when  it  had 

fication  at  the  office  of  the  company  at  proceeded  a  few  miles,  the  defendant's 

the  terminal  station,  and  that  the  tick-  conductor  passed  through  the  cars  and 

et    shall  be  valid  only  for  a   certain  took   up   the  card   tickets,  and  in  lieu 

time  after  such  Identification,  is  valid,  thereof  gave  coupon  tickets,  in  order 

Rawltzky  v.   L.oulsvilfe,  etc,   R.  Co.,  that  the  connecting  roads  might  hold 


40  La.  Ann.  47.  vouchers  to  obtain  their/ro  rata  share 

In  Statei'.Catnpbel1,3sN.].L..^09,a    of  excursion   money,  in  settling  with 
sengerpurchasedanexcuTsionticket    the   defendant.     There  was   a  regula- 


on  the  face  of  which  it  was  declared  tion  of   the  company  that   < 

that  it  was  good  for  one  passage  on  the  passengers  were    entitled   to   ride  in 

day  sold,  only.     A  passenger  returning  the  excursion  train  only.    The  coupon 

upon  a  subsequent  day  bought  an  or-  tickets   contained   nothing   about  the 

dinary  ticket,  and  entered  the  train ;  right  to  use  them  on  a  regular  tr«in 

being  called  on  by  the  conductor  for  — on  the  contrary,  they  bore  internal 

his  ticket  he  tendered  the  return  cou-  evidence   that   they   were   to  be  used 

En    of    the    spent    excursion    ticket,  on   the  excursion  train,  and  no  other, 

eping  the  one  he  had  just  bought  It  was  held  that  the  plaintiff   excur- 

out  of  view.    The  coupon  was  refused  sionist   could     not    return   on   a  reg- 

and  his  fare  demanded,  and  not  com-  ular  train  even  at  an  earlier  day  than 

plying  with  the  demand,  nor  intimat-  that  advertised  for  the  excursion  train. 

ing  that  he  had  a  better  ticket,  he  was  McRae  i^.  Wilmington,  etc.,  R.  Co.,  S8 

put  off  at  a  regular  station  after  con-  N.  Car.  526;   18  Am.  k.  Eng.  R.  Cu. 

siderable  resistance,  which  occasioned  316;  43  Am.  Rep.  745. 

delay  and   inconvenience  to  the  train  3.  Johnson  v.  Philadelphia,  etc,  R. 

and   passengers.     After   his  expulsion  Co.,  63  Md.   106;  iS  Am.  &  Eng.  R. 

and  before  the  train  started,  he  eihib-  Cas.  304. 

ited  his   valid  ticket  to  the  conductor  S.  Pennsylvania  R.  Co.  ti.  Splcker, 

and  attempted   to   re-enter  the  train,  105  Pa.  St.    141;   33  Am.   &   Eng.  R. 

but  was  prevented  by   force.     It   was  Cas.  673.     And  In  this  case  it  was  held 

held  that  the  conductor  had   the  right  that   evidence   was   not  admissible  to 

to  exclude  him.  show  that  by   the  reguladons  of  the 

See  infra,  this  title.  Kinds  of  Tick-  company  such  tickets  were   not  good 

r/f — Limited.  after   a  certain   date,  and  that  public 

1.  Id   Nolan   v.   New  York,  etc.,  R,  notice  thereof  was  given   by   posters, 

Co.,  41  N.  Y.  Super.  Ct.  541,  the  plain-  circulars,  etc. 

tiffbought  an  excursion  ticket  contain-  «.  Randall  v.  New  Orleans,  etc.,  R. 

ing  the  stipulation  "  good  this  day  on  Co.,  45  La.  Ann.  778.     Se«  also  Spell- 
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advertises  to  run  an  excursion  train  on  a  certain  day,  giving  the 
rate  of  fare  for  the  round  trip,  etc.,  and  a  person  duly  presents 
himself  at  the  ticket  office  to  purchase  a  ticket  therefor,  but  is 
unable  to  do  so  through  the  fault  of  the  company,  he  may  take 
passi^  on  such  train,  and  will  be  entitled  to  the  special  excursion 
rate  of  fare.* 

6.  Jiiinited. — A  passenger  carrier  has  the  right  to  impose  limita- 
tions as  to  the  time  within  which  its  tickets  may  be  used,  but  in 
all  cases  such  limitations  must  be  reasonable  or  they  will  have  no 
validity."  Subject  to  this  qualification  of  reasonableness,  when 
upon  its  face  the  ticket  is  issued  available  for  a  limited  time  only, 
the  holder  thereof  will  not  be  entitled  to  passage  by  virtue  of  it 
after  the  expiration  of  the  time  specified.'  A  ticket  containing  a 
condition  that  it  will  not  be  good  unless  "  used  "  on  or  before  a 
certain  day,  requires  the  holder  to  enter  upon  the  journey  before 


i-unk  R.  Cc  a^   U.   C,   Q^  B.  510; 

1.  Chicago,  etc^  R.  Co.  v.  Graham,  Elmore  v.  Sands,  54  N.Y.  513;  13  Am. 

3lnd.App.  a8.     In  this  case  complain-  Rep.  61;;   Hill   v.  Syracuse,  etc.,  R. 

ant  alleged  that  the  defendant  railroad  Co.,  63  N.  Y.  loi*  Barker  v.  CofliD,3l 

company  advertised  to  run  an  excur-  Barb.  (N.  Y.)  556;  Pier  v.  Finch,  34 

sion  tram  on  acertain  day  to  a  certain  Barb.   (N.  Y.;  JI4;  Bcice  v.   Hudfon 

place,  giving  the  time  of  Its  arrival  and  River  R.  Co.,  61   Barb.   [N.  Y.)  611; 

departure  at  the  various  stations  and  Wentz  v.  Ede  R.  Co.,  3  Hun   (N.  Y.) 

the  fare  for  the  round  trip;  that  plain-  341;  Nelson  v.  Long  Island   R.  Co.,  7 

tiff  went  toone  of  the  small  stations  Hun(N.Y.)   140;   Gale  U.Delaware, 

and  sought  to  procure  a  round -trip  ex-  etc.,  R.  Co.,  7  Hun  (N.  Y.)  670;  Boston, 

cursion  ticket,  but  there  were  no  stich  etc.,  R.  Co.  v.  Proctor,  i  Allen  (Maaa.) 

tickets   tor  sale   at  that  sUtion ;  that  367;  Shedd   v.  Troy,  etc.,  R.  Co.,  40 

plaintiff  paid  more  than  the  fare  for  Vt.  88;  State  v.  Campbell,  31  N.J.  L 

the  round  trip  at  the  excursion  rate  to  309;  Pennington  v.  Philadelphia,  etc., 

conductor   and   took  his   receipt,  and  R.  Co.,  63  Md,  g; ;  18  Am.  Sc   Eng.  R. 

demanded  that  he  be  carried  the  round  Cas.   310;    McC5lure   v.    Philadelphia, 

trip;  that  returning  on  the  same  train  etc.,  R.  Co.,  34  Md.  J33;  6  Am.  Rep. 

the  sameconductor  demanded  a  return  345;Heffron  v.  Detroit  CiW  R.   Co., 

Care,  and  on  his  refusal  to  paj,  expelled  93  Mich.  406;    Powell  t>.  I^ttsburgb, 

the   plaintiff  from  the  train.     It  was  etc.,   R.   Co„  35   Ohio  St.  70;   Ten« 

held  that  the  complaint  showed  auffi-  Haute,  etc.,  R.  Co.   v.   Fitzgerald,  47 

cient  compliance    on   the  part  of  the  Ind.  79;  Howard  v.  Chicago,  etc.,   R. 

plaintiff  with  the  defendant  company's  Co.,  61  Miss.  194;   iS  Am.  Sc   Eng.  R. 

regulation,  to  entitle  him  to  the  excur-  Cas.  313;  McRae  v.  Wilmington,  etc., 

sion  rate,  and  further,  that  it  wa.i  no  R.  Co.,  88  N.  Car.  536;  18  Am.  Si  Eng. 

defense  that  the  ticket  office  had  been  R.  Cas.  116;  Lillis  r.  St.  Louis,  etc.,  R. 

discontinued    at   this   station,   as    the  Co.,  64  Mo.  464. 

plaintiff  hada  right  toexpect  the  com-  liie  reasonableness  of  a  regulation 

Sany  to  furnish   reasonable   facilities  of  this  character  is  obvious.     It  ena- 

)r  procuring  tickets.  bles  the  carrier  to  provide    requisite 

1.  Thus,  if  a  ticket  is  issued  from  A  car-room  for  all  holders  of  tickets  who 

to  B  and  return,  "  good  for  this  dav  are  entitled  to  ride  within  a  particular 

only,"    and   there   Is   no   train   which  period  or  upon  a  particular  train.  Such 

leaves  B  on  the  return  trip  to  A  after  limitations  are  generally  printed  upon 

the  arrival  of  the  train,  (be  condition  the   ticket,  and   may   then  be  said   to 

is  unreasonable,  and   the   holder  will  constitute  a  part  of  the  contract  rather 

be  entitled  to  a  return  passage  to  A  on  than  a  rule  governing  the  rights  of  the 

the  first  train  leaving  B  for  A  on  the  parties.     State  v.   Campbell,  32  N.  ]. 

next  day.    1  Wood's  Ry.  Law,  1403-  L.  309.     It  is  said,  however,  that  the 

S.  Farewell  u.  Grand  Trunk  R.  Co.,  ignorance  of  a  passenger  that  his  ticket 

loes 
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midnight  of  the  last  day,  yet  having  done  so,  he  will  be  entitled 
to  passage  to  his  destination,  though  the  time  expires  while  en 
routed 

If  a  railroad  company  sells  a  limited  ticket  over  its  own  and 
connecting  roads,  and  such  ticket  is  the  joint  contract  of  the  sev- 
eral carriers,  a  passenger  who  is  delayed  by  the  fault  of  one  of  the 
roads,  is  entitled  to  complete  his  journey  upon  such  ticket, 
although  the  time  expires  before  he  reaches  the  last  of  the  connect- 
ing lines ;  but  if  the  ticket  is  in  coupon  form,  and  expressly  pro- 
vides that  the  carrier  selling  it  is  merely  the  agent  of  the  connect- 
ing roads,  and  is  not  responsible  beyond  its  own  line,  the  passenger 
is  not  entitled  to  be  carried -over  the  last  road  after  the  time  has 
expired,  although  he  is  delayedliy  the  fault  of  one  of  the  other 
companies,*  When,  however,  the  last  day  of  the  limitation  falb 
on  Sunday,  and  the  last  line  runs  no  train  on  that  day,  the  pas- 
senger will  be  entitled  to  transportation  if  he  presents  himself  for 
the  first  train  of  the  next  day.'  It  has  been  held  that  the  words, 
"  good  this  trip  only,"  upon  a  ticket,  will  not  have  the  effect  of 
limiting  the  undertaking  of  the  company  to  any  particular  day, 
as  they  do  not  relate  to  time  but  to  a  journey,  and  if  the  ticket 
has  not  been  previously  used,  it  entitles  the  holder  to  a  passage 
on  a  subsequent  day,  as  well  as  on  the  day  it  bears  date.*     The 

is,  by  the  rules  of  lheconnpan7, limited  ii  Mo,  App.  463;  Auerbach  v.  New 
to  aparticulardsy.makeB  no  difference,  York  Cent.,  etc.,  R.  Co.,  89  N.  Y,  181 ; 
because  It  ig  his  dutj  to  inform  him-  6  Am.  &  Eng.  R.  Cbs.  334;  41  Am. 
■elf  BE  to  that  matter.  Johnson  v.  Rep.  390;  Lundj  v.  CeDtral  Pac.  R. 
Concord  R.  Co.,  46  N.  H.»i3;  88  Am.  Co.,  66  Cal.  191;  56  Am.  Rep.  100;  18 
Dec.  199.  Am.  &  £ng.  R.  Cas.  309;  Georgia 
In  Rawitzky  x^.  Louisrille,  etc.,  R.  Southern  R.  Co. t..  Bigelow,68G«.  219. 
Co.,  40  La.  Ann.  47;  31  Am.  &  Eng.  In  Gulf,  etc.,  R.  Co.  v.  Wright,  1 
R.  Cbs.  139,  a  return  ticket  from  New  Tei.  Civ.  App.  463,  the  coadltion  on  a 
Orleans  to  Toronto,  good  for  thlrtj  ticket  that  it  would  not  be  good  for  re- 
days,  was  issued.  The  ticket  contained  turn  passage  unless  the  holder  id enti- 
a  condition  that  on  leaving  Toronto  fied  himself  to  the  agent  of  the  con- 
the  purchaser  would  call  at  the  com-  necting  road  at  a  named  station,  "on 
panj's  office  there, and  for  the  purpose  or  before  January  30th,  18S8,  and  when 
of  Identification,  sign  the  ticket  in  the  officially  signed  ,  .  .  by  such  agent, 
presence  of  the  agent;  and  return  this  ticket  shall  t>e  good  only  three 
-to  New  Orleans  within  fifteen  days  days  after  such  date,"  was  construed 
from  the  date  of  the  signing.     On  July  to  mean  that  the   '                        -     <  - 

14th,  the  purchaser  signed  the  condi- i-»-j  —ih.:^  . 

tion    at   Toronto.     The    limit   of   the 

ticket,  the  end  of  the  thirty  da3's,  was  time. 

August  8th.     On  August  3d  the  pur-  >.  Gulf,  etc.,  R.  Co.  v.  Looney  (Tei. 


chaser,  while  on    his   return   journey,     189a),   ca   Am.  &   Eng.  R.  Cat. 
was  expelled  from  the  train,  the  con-     Pennsylvania   Co.    v.   Hinc,   41   Ohio 
ductor   alleging   that   the  fifteen  days     St.  276.     See  sufra,  this  title,  Kindi  of 


having   expired,   the    ticket   was    not  Tickmis— Through   {Over  Connteting 

available.     The  purchaser  alleged  that  Liuei). 

untilthe  conductor  refused  to  take  the  B.  Little  Rock,  etc.,   R.  Co.  v.  Dean, 

ticket  he  did  not  know  of  the  Condi-  43  Ark.  529;  ai  Am.  &  Eng.   R.   Cas. 

tion.     It  was  held   that  the  passenger  279;  i;i  Am.  Rep.  584. 

was  bound  by  the  condition,  and  the  4.  Pier  v.  Finch.  24  Barb.  (N.  Y.} 

fifteen  days  having  expired,  could   not  514.     But  this  case  seems  to  be  doubted 

travel  on  the  ticket.  by  Judge   Redfield,    i   Redf.  on  Rail- 
1.  Evans  v.  St   Louis,  etc.,  R.  Co., 
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fact  that  the  passenger  has  on  other  occasions  been  permitted  to 
ride  on  an  expired  ticket,  or  even  on  the  particular  ticket  in  ques- 
tion, does  not  establish  a  custom  of  the  company  to  that  effect, 
and  so  entitle  the  passenger  to  transportation  ;  *  nor  will  the 
checking  of  baggage  on  such  ticket  have  that  effect.*  A  mere 
verbal  declaration  by  an  agent  of  the  company  that  a  ticket,  ex- 
pressed to  be  good  only  for  a  limited  time,  is  good  after  that 
time,  is  of  no  force  or  effect  against  the  company,  unless  the  agent 
is  vested  with  express  authority  to  make  such  a  statement.^ 

A  statute  making  all  railway  tickets  available  for  b  specified 
time  from  date,  has  no  force  beyond  the  territorial  limits  of  the 
state  ;  hence,  it  would  not  apply  to  the  case  of  a  ticket  calling  for 
passage  from  a  point  wifhin,  to  a  point  without  the  state,  while 
being  used  beyond  the  limits  of  the  state* 

6.  Boalpen. — In  some  of  the  states  statutes  have  been  enacted 
making  the  business  of  ticket  brokerage  or  ticket  scalping  unlaw- 
ful, and  requiring  railroad  companies  to  redeem  unused  tickets.' 
A  person  who  buys  a  ticket  from  an  unauthorized  agent  of  a  rail- 
road in  a  state  where  such  sale  is  lawful,  is  entitled  to  transporta- 
tion into  another  state  over  the  railroad  by  which  the  ticket  was 
issued,  although  a  statute  of  the  latter  state  makes  the  sale 
unlawful.*  The  regular  fare  may  be  collected  of  a  person  who 
attempts  to  travel  on  a  scalper's  ticket  containing  a  stipulation 
that  it  shall  be  void  in  the  hands  of  any  other  than  the  original 
purchaser,  notwithstanding  he  bought  it  on  the  assurance  of  an 
unauthorized  agent  of  the  company  that  it  would  be  accepted.' 
A  statute  making  it  unlawful  for  any  person  other  than  a  duly 
authorized  agent  of  the  company  "  to  sell  or  deal  in  "  tickets,  has 
no  application  to  the  sale  of  a  single  ticket  by  a  person  not  a 
dealer  therein,* 

1.  Johnaau  v.  Concord  R.  Co..  46  The  Indiana  Law  (1  Rev.  St  /«- 
N.  H.  313;  88  Am.  Dec.  199;  Hill  v.  diana,  1876,  ch.  349),  prohibiting  gen - 
Syracuse,  elc,  R.  Co.,  63  N.  Y.  loi ;  eral  brokerage  busineee  in  the  buying 
Wakefield  v.  South  Boston  R.  Co.,  1 17  and  selling  of  unused  portions  of  rail- 
Mass.  544;  Sherman  i>.  Chicagr*.  etc.,  road  tickets,  except  under  certain  well- 
R.  COn  40  Iowa  45  ;  Dietrich  v.  Penn-  defined  restrictions,  is  a  police  regula- 
svlvania  R.  Co.,  71  Pa.  St.  439 ;  to  Am.  tion,  and,  whatever  may  be  said  either 
Kep.  711.  for  or  against  the  justice  thereof,  the 

a.  Wentz    -u.   Erie   R.  Co.,   3   Hun  legislature  in   its   enactment  did   not 

<N.  Y.)  341.  e;tceed  its  legitimate  power  under  the 


.  Boice  V.  Hudson  River  R.  Co.,  61  state  constitution.     Fry    v.   State,  63 

Barb.  (N.  V.)  611 ;   McClure  v.  Phila-  Ind.  553.     Similar  rulings  have  been 

delphia,   etc.,    R.   Co.,  34  Md.   531;  6  made  in  other  states.     Com.  i',  Wilson, 

Am.  Rep. 34;.  But  see  Nelson  v.  Long  37  Leg.  Int.  [Pa.)  4S4;  56  Am.  &  Eng. 

Island  R.  Co.,  7  Hun  (N.  Y.)  140.  R.  Gas.  330;  Burdick   t..  People  (III. 

4.  Carpenter  v.  Grand  Trunk  R.  Co.,  1894),  36  N.  E.  Rep.  948. 

71  Me.388;  3  Am.  &  Eng.R.Ca3.43a;  «.  Sleeper  t'.   Pennsylvania   R.  Co., 

39  Am.  Rep.  340 ;  Boston,  etc.,  R,  Co.  100  Pa.  St,  259 ;  9  Am.  &  Eng.  R.  Cas. 

t!.  Trafton,  151   Mass.  319.  391 ;  45  Am.  Rep.  380. 

B.  See  North  Dakota  Laws  189-5,  ch.  t.  Drummond  i'.   Southern  Pac.  R. 

104,  p,    3:8;    Minnesota    Gen.    Laws  Co.,  7  Utah  118.     See  ju/ra,  this  title, 

i8g3.ch.  66,p.  loi;   Texas  Laws  1893,  Ki,idiof  Tickeli—Non- TraHnferable. 

ch,  73,  p.  97.  B.  State  v.  Clarke,  109  N.  Car.  739; 
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.  OeneraUy. — One  who  receives  and  uses  a  pass  to 
procure  free  transportation,  is  held  to  have  consented  to  the  con- 
ditions indorsed  thereon  as  fully  as  though  he  had  signed  the 
same.'  A  pass  for  life,  given  without  valid  consideration,  may  be 
revoked,  notwithstanding  it  was  issued  in  pursuance  of  a  vote  of  the 
stockholders  of  the  company;'  and  it  has  been  held  that  the  leas- 
ing of  the  railroad  operates  the  revocation  of  a  pass  issued  with- 
out CO  n  side  rati  on."  But  a  contract  based  upon  a  good  considera- 
tion to  grant  a  life  pass,  is  valid  and  binding  upon  the  company, 
and  for  its  refusal  to  perform  the  same,  may  be  held  liable  in 
damages.*  Receivers  of  a  railroad  cannot  make  an  agreement  for 
a  free  life  pass  which  will  bind  subsequent  owners  of  the  road.* 
When  the  company  makes  it  a  rule  td  issue  no  free  passes,  it  is 
its  duty  to  inform  the  conductors  of  the  rights  of  parties  who 
are  entitled  to  be  carried  free  of  charge,  and  to  instruct  them  to 
allow  the  same.*     The  holder  of  a  free  pass  is  entitled  to  the 

State  V.  Rav,  109  N.  Car.  736.    In  this  railroed  tickets  and  coupons,  all  speciil 

latter  case  the  court,  bj  Merrimon,  C.  tickets  are  exempted  from  the  operation 

J.,  said :     "  Tbeae  words  (to  '  sell    or  of  ssid  act,  whether  thev  are  half  fare, 

eal,'  etc.),  imply  not  simply  the  sale  excursion  ticket,  or  tickets  special  in 

of  a  single  such  ticket  as  a  person  may  anjr  other  respect. 

have  or  obtain,  not  of  purpose   to  sell  1.  Gulf,  etc.,  R.  Co.  t>,  McGown,  6$ 

the  same,  but  the  practice  or  business  Tex.  640;  26  Am.  &  Eng.  R.  Cas.  374. 

of  selling   such  Uckets  for  others,  or  S.  New  York,  etc.,  R.  Co.  i>.  Ketch- 

bujing  and  selling  them  as  is  ordinarily  um,  27  Conn.  170. 

done  by '  ticket  dealers  or  ticket  brok-  S.  Turner  v.  Richmond,  etc^  R.  Co., 

era.'    It  the  purpose  had  been  to  forbid  70  N.  Car.  t. 

the  sale  of  a  single  ticket  that  a  person  «.  Erie,   etc.,  R.  Co.,  v.  Doutbel,  8& 

might  have  and  could  not  use  himself,  Pa.  St.  241 ;  33  Am.  Rep.  451. 

the  appropriate  terms  used  would  have  6.  Martin  v.  New  York,  etc,  R.  Co^ 

been  '  No  person  shall  sell  anv  ticket  36  N.  ].   Eq.  109;   \i  Am.&  Eng.  R. 

issued  by  a  railroed  company,'  or   '  It  Caa.  448. 

shall  be  unlawful  for  any  person  to  sell  9.  Grimes   v.   Minneapolis,   etc.,  R. 

any    Ucket  issued,'    etc.,   or   the   like  Co.,  37  Minn.  66;   31   Am.  &  Eng.  R. 

broad  and  sweeping  terms.  The  phras-  Cas.  123. 

ea  *  to  sell  tickets,"  to  deal   in  tickets,'  BanawaL — An  agreement  made  by  a 

Imply,  in  business  parlance,  the  busl-  railroadcompany  tofurnish  toafirm"* 

nesB  of  selling,  or  buying  and  selling  ticket  entitling  either  one"  of  thepart- 

such  tickets ;  they  imply  not  particu-  ners  of  the  firm,  "  but  only  one  on  any 

lars  —  simply    a    sale  —  but  a   multi-  train,  to  occupy  one  seal  and  travel  on 

pltclty  of  such  sales  in  the  sense  of  a  the  passenger  trains"  of  the  railroad 

business.     The  buying  and  selling  of  company,  confers  a  right  of  passage  on 

tickets  issued  by  railroed  companies  to  only  one  member  of  the  firm  at  a  time, 

persons  traveling  over  their  roads,  by  and   the   evidence  of   that  right  it  a 

'ticket  dealers,'  is  a  common  and  serious  ticket  which  must  be  presented  to  the 

grievance  to  such   companies,  and  the  conductor  of  any  train  upon  which  a 

purpose  of  the  statute  is  to  remedy  that  partner  of  the  firm  should  take  passage, 

evil.     It  does  not  extend  to  the  simple  and  under  such  a  contract  it  is  a  ques- 

sale  of  a  ticket  an  Individua!  may  hap-  tion  for   the   jury   to  decide  whether 

pen  to  have  that  hecannot  use.     Such  upon  the  practical  construction  of  the 

sale  does   not  come  within   the  mia-  contract  adopted  by  the  parties  tbem- 

chief  to  be  remedied."  selves,  it  was  the  duty  of  the  firm  (o 

InAiank  Statute. — In  State  v.  Ytj,  81  apply  to  the  company  for  the  renewal 

Ind.  7;  6  Am.&  Eng.  R.Cas.  340,  it  was  of  an  annual  pass  issued  by  the  com- 

held  that  byvirtue  of  section  8  of  theact  pany,  or  whether  it  was  the  duty  of  the 

of  March 9th,  1875  (i  Rev.  Stat. /Brffuna,  company  to  furnish  such  renewal  with- 

1876,  p.  159),  regulating  the  issuing  of  out  any  application  therefor.  Knopf  r. 
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same  measure  of  care  from  the  company  as  a  passenger  paying 
full  fare.i 

2.  Condition  Exemptinff  Carrier  Crom  Liability. — There  is  a  great 
contrariety  of  opinion  in  this  country  as  to  the  validity  of  a  stipu- 
lation in  a  free  pass  exempting  the  carrier  from  liability  for  injury 
occasioned  by  the  negligence  of  himself  or  servants,  the  question 
having  been  much  confused  and  embarrassed  by  imperfect  and 
unsuccessful  attempts  to  maintain  the  theory  of  degrees  of  negli- 
gence, and  to  distinguish  between  the  difEerent  grades  of  officers 
and  servants  of  the  corporation* 

Richmond,  etc.,  R.  Co.,  85  Va.  769;  37  carrier  from  prescribing  as  a  condition. 

Am.  &  Eng.  R.  Cae.  140.  that  h«  shall  not  he  compelled,  in   ad- 

1.  Jacobus  Ti.  St.  Paul,  etc.,  R.  Co.,  30  dltlon  to  carrying  the  passenger  gratui- 

Minn.   115;   18  Am.  Rep.  360;  Todd  v.  tously,   to   t>e  responsible   to   him    in 

Old   Colony,   etc.,    R,    Co^    3    Allen  damages  (or  the  negligence  of  bis  ser- 

(Mass.)   iS;  So  Am.  Dec.  49;  7  Allen  Tants.    They  maintain  that   the    gra- 

(MasB.)  ityj;  83  Am.  Dec. 679;  Rose  v.  tuitous  accommodation   concerns  only 

DesMolnes  Valley  R.  Co.,  39  Iowa  246;  the  immediate  parties,  except,  perhaps 

Abell  V.  Western  Maryland  R.  Co.,  63  in  a  very  indirect  way,  by  making  (he 

Md.  433;2i  Am.  &  Eng.  R.  Cas.  503.  fare  of  other  passengers  higher;  that 

See  also  Philadelphia,  etc.,  R.  Co.  v,  if    fares   are    unreasonable,    however, 

Derby,  14  How.  (l/.S.)  46S.  See  sufra,  they  may  be  subject   to  governmental 

this  title,   Wke  are  Paasfngers.aniin-  regulation,    but  that   the    remote  and 

fra,  this   title,   Condiiian   Exempting  indirect  effect  alluded  to  cannot   make 

Carrier  from  I-iabilUy.  the  exemption  void  on  the  ground  of 

S.  BauonlitK  af  the  Caurts  That  Faror  public  policy ;  Chat  many  other  gratui- 
tha  Valldlt7  of  the  Exemption. — As  ties  and  charities  might  be  named, 
there  Is  so  much  conflict  of  opinion  which,  though  conceded  to  be  com- 
upon  the  (juestionunderconsideratlon,  mendable,  would  have  a  similar  effect. 
it  may  be  interestingto  notethe  course  Furthermore,  it  is  well  known  that 
of  reasoning  adopted  by  the  courts  with  al!  the  care  that  can  be  exercised 
In  arriving  at  the  conclusions  set  out  in  the  selection  of  servants  for  the 
in  the  text.  Those  upholding  the  va-  management  of  the  various  appliances 
lidily  of  the  exemption  from  liability  oE  a  railroad  train,  accidents  will  some- 
for  negligence  contend,  that  the  times  occur  from  momentary  careless- 
arrangement  between  the  parties  ness  or  inattention.  It  is  hardly  rea- 
should  not  be  regarded  as  a  contract  sonable  that,  besides  the  gift  of  free 
with  the  railroad  company  in  its  char-  transportation,  the  carrier  should  be 
acter  as  common  carrier;  that  It  drops  held  responsible  for  these,  when  he  has 
such  character  and  becomes  a  mere  made  it  the  condition  of  his  gift  that 
private  carrier,  whose  liabilities  are  to  he  should  not  be.  Nor  in  holding  that 
be  determined  by  the  same  rules  which  he  need  not  be  under  these  circum- 
are  applicable  to  the  ordinary  class  of  stances,  is  any  countenance  given  to 
gratuitous  bailments,  or  of  persons  the  Idea  that  the  carrier  may  contrnct 
rendering  an  unbought  service;  that  with  a  passenger  to  convey  him  for  a 
the  deflnilion  of  a  common  carrier,  less  price,  on  being  exonerated  from 
which  is  that  of  a  person  or  corpora-  reEponsibllity  for  the  negligence  of  his 
tion  pursuing  the  public  employment  servants.  In  such  a  case  the  carrier 
of  conveying  passengers  for  hire,  does  would  still  be  acting  in  the  public  em- 
not  apply  under  such  circumstances,  ployment  exercised  by  him,  and  should 
and  therefore  the  stipulated  excmp-  not  escape  its  responsibilities  or  limit 
tion  is  no  abdication  of  that  rigid  re-  the  obligations  which  it  imposes  upon 
sponsibillty  which  the  law  imposes  him.  See  cases  cited  in  succeeding 
upon  common  carriers;  that  Ihe  serv-  notes  to  this  section, 
Ice  which  he  undertakes  to  render  Is  Kaasonlng  of  tilt  Conrta  That  Dany  tha 
one  which  he  Is  under  no  obligation  VaUdltr  of  tha  BxsmpUoB.— The  fol- 
to  perform,  and  Is  outside  of  his  regu-  lowing  Is  substantially  the  line  of  atgu- 
lar  duties,  and  such  being  the  case,  ment  of  the  courts  opposed  to  the  va- 
there  is  no  sound  reason  toprevent  the  lidily  of  such  contracts,  and  it  would 
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In  England,  it  is  well  established  that  the  carrier  has  full  power 

thus  to  provide  against  liability,  and  a  condition  in  the  pass  that 
the  passenger  travels  "  at  his  own  risk  "  will  exclude  everything 
for  which  the  company  would  otherwise  have  been  responsible.' 

seem    to   be  well-nigh  unanswerable,  which  even  the  parties  maj  not  be  per' 

While  the  relation  or  passenger  and  m  It  ted  to  thwart — no  stipulation  of  the 

carrier  is  created  by   contract,  it  does  partle*  in  disregard  of  it,  or  involving 

not  follow  that  the  duty  and  responsi-  its  sacrifice  in  any  degree,  can  be  per- 

bllity  of  the  carrier  is  dependent  upon  mitted  to  stand. 

the  contract.  The  Interest  of  the  state  in  the  safety 

The  CBsential  and   Imperative   dutj  of  the  citliens  is  obvlou»ly  the  same, 

inherent  in  the  very  nature  of  the  em-  whether  the  case  be  one  of  a  passenger 

ployment  of  a  common  carrier,  U  that  for  hlreor  a  merely  gratuitous  passenger, 

of  care,  vigilance,  and  skill  in  provid-  The  more  stringent  the  rule  as  to  the 

ing   suitable   and   safe  means  lor   the  duty  and  liability  of  thecarrier.and  the 

carriage   of  those  who  intrust   them,  more  rigidlj'  it  is  enforced,  the  greater 

selves  to  him  for  transportation,  and  of  will  be  the  care  exercised  and  the  more 

safely   carrying   them   to  their   desti-  approximately  perfect    the    safetr   of 

nation.     A  stipulation  that  the  carrier  the  passenger.    Any  relaxation  of  the 

shall  not  be  bound  to  the  exercise  of  rule  as  to   duty  or  liability,  naturally, 

care  and  diligence,  is  in  effect  an  agree-  and  it  may  be  said,  inevitably,  tends 

ment  to  absolve  him  from  one  of  the  to  bring  about  a  corresponding  relaia- 

Msential  duties  of  his  employment.  tion  of   care  and  diligence  on  the  part 

While  with  reference  to  matters  in-  of  the  carrier.   It  Is  said,  however,  that 

differentto  thepublic,  parties  may  con-  "It  is  unreasonable  to  suppose  that  ihe 

tract  according  to  their  own  pleasure,  managers  of  a  railroad  train  will  lessen 

they  cannot  do  so  where  the  public  has  their  vigilance  and  care  for  the  safety 

an  Interest ;  that  as  certain  duties  are  of  the  train  and  its  passengers,  because 

attached   by   law   to   certain  employ-  there  may  be  a  few  on  board  for  whom 

ments,  these  cannot  be  waived  or  dfs-  they  are  not  responsible."     To  this  it 

pensed  with  by  Individual  contracts.  may  be  answered  that  while   it  might 

The  general  laws,  and  the  charter*  not  ordinarily  occur  that  the  presence 
of  such  corporations,  make  their  em-  of  a  free  passenger  upon  a  train,  for 
ployment  that  of  common  or  public  injury  to  whom  the  carrier  would  not 
carriers  of  passengers,  etc.  This  em-  be  liable,  would  tend  to  lessen  the 
ployment  they  voluntarily  assume,  and  carrier's  sense  of  responsibility  and 
In  recognition  of  the  public  nature  of  vigilance,  it  still  remains  true  tbat  (be 
their  business,  the  law  l>estows  upon  greater  the  sense  of  responsibility,  the 
them  many  privileges  and  benefits  greater  the  care;  and  that  any  relax- 
which  It  does  not  confer  upon  private  ation  of  responsibility  is  dangerous- 
persons  or  strictly  private  corporations,  Besides  these  considerations,  it  is  to  be 
which  often  operate  as  a  burden  on  remembered  that  the  care  and  vigi- 
individuaisandcommunities,  and  could  lance  which  a  carrier  exercises,  do 
not  be  lawfully  conferred  on  a  mere  not  depend  alone  upon  a  mere  sense 
private  carrier.  And  the  law  will  not  of  re<ponBibillty,  or  upon  the  existence 
permit  a  railroad  company  thus  to  of  an  abstract  rule,  imposing  stringent 
abandon  its  obligation  to  the  public,  obligations  upon  hini.  It  Is  the  en- 
and  to  lay  down  its  public  character  as  forcemenC  of  the  rule  and  of  the  liabil- 
a  passenger  carrier  which  tbe  law,  as  I ty  Imposed  thereby — the  mulcting  of 
weli  as  the  nature  of  the  employment  the  carrier  for  his  negligence — which 
In  which  it  engages,  fixes  upon  it,  and  brings  home  to  him  in  the  most  prac- 
becorae  a  mere  private  carrier,  tical,  forcible,  and  effectual  way,  the 

The  rules  governing  gratuitous  bail-  necessity  of  strictly  fulfilling  hit  obli- 

roents,  in   reference  to   the  degree  of  gations.    See  cases  cited  in  succeeding 

care  incumbent  on  the  bailee,  can  have  notes  to  this  section, 

but  little,  If  any,  application  in  cases  I.  McCawley  v.  Furness  R.  Co.,  L. 

in  which,  in  any  manner,  the  relation  R.,  8  Q^  B.  57  ;  Gailin  v.  London,  etc, 

of  carrier  and  passenger  is  established,  R.  Co.,   L.  R.,  10  Q.    B.3i];Hal1r. 

tor  behind  any  contract  by  which  this  North    Eastern   R,   Co.,   L.  R,  10  Qj 

may  be  created,  stands  a  public  policy  B.  437. 
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And  this  view  is  sanctioned  by  the  courts  of  some  of  the  states. * 
Others,  while  conceding  the  rig-ht  to  make  such  exemption  in 
cases  of  ordinary  negligence,  refuse  to  apply  the  principle  in  cases 
of  gross  negligence.*  Still  others  hold  that  such  a  stipulation 
will  protect  the  carrier  against  the  negligence  of  any  of  its  serv- 
ants and  ^ents  other  than  its  managing  officers  or  directors,  the 
latter  being  regarded  as  identical  with  the  corporation  itself." 

But,   by    the  prevailing    doctrine,  all   fine   discriminations  in 
regard    to   degrees  of   negligence*  and    grades  of   agents*  are 

I.  Griswold  V.   New   York,  etc.,  R.  voluntarily  tendered  and  accepted,  is 

Co.,  53  Conn.  371 ;  j6  Ara.  &  Eng.  R.  gratuitous.     But,  independently  of 

Cju.  aSo;  55  Am.  Rep.  115;  Quimby  v.  this,  it  is  against  public  policy  that  a 

Boston,  etc.,  R.  Co.,  150  Mass.  365 ;  40  penon  using  the  high  end  dangerous 

Am.   &    E^ng.   R.   Cbs.   693  ;  Bisaeli  v.  agency  of  steam,  in  any  case  on  which 


New  York  Cent.  R.  Co,  35  N.  Y,  441; 
81  Am.  Dec.  369.  reversing  29  Barb. 
(N.  Y.)  60],  And  it  Is  held  that  a 
stipulation  exempting  the  carrier  from 
liability,  is  not  abrogated  by  the  pur- 
chase of  a  ticket  for  a  drawing-room 
car.  Ulrich  v.  New  York  Cent.  R. 
Co.,  108  N.  Y.  80;  34  Am.  &  Eng.  R. 
Gas.  150 ;  i  Am.  St,  Rep.  369. 

a.  lilinois  Cent  R.  Co.  v.  Read,  37 
III.  484;  87  Am.  Dec.  360;  Toledo,  etc. 
R.  Co.  V.  Beggs,  8s  111.  80;  38  Am. 
Rep.  613;  Jacobus  W.St,  Paul,  etc.,  R, 
Co.,  it)  Minn.  125;  tS  Am.  Rep.  360; 
Pennsylvania  R.  Co.  ti.  McCloskey,  23 
Fa,  St.  53a;  Annaa  v.  Milwaukee,  etc., 
R.  Co.,  67  Wis.  46;  37  Am.  &  Eng.  R. 
Cas.   103;   58   Am.   Rep.  846.     In  thi 


human  life  depends,  should  act  u 
diligence  less  than  a  good  and  capable 
expert  should  employ  In  wielding  Euch 
agency.      If   diligence   be   propor- 


tioned to  remuneration,  steam  service 
woujd  begraded  in  diligence  according 
to   the  degree  of  pay  :  iirst-class  dill- 

Sence  for  nrst-class  cars;  second-class 
illgence  (or  second-class  cars;  minl- 
1  diligence  to  those  who  pay  but 
little,  or  who  do  not  pay  at  all.  But 
the  law  knows  no  such  gradations; 
when  the  work  is  undertaken,  then,  so 
far  as  safety  is  concerned,  the  same 
precautions  must  be  taken  for  all  who 
are  permitted  to  take  passage."  Whar- 
ton on  Negligence,  641. 
B.  In  regard  to  the  distinction  at- 
>  held  that  the  carrier  may  tempted  to  be  drawn  In  theA^eio  T'ork 
stipulate  for  exemption  from  liability,  and  Neiu  yersey  cases,  between  the 
for  Injury  arising  from  want  of  ordi-  negligence  of  the  corporation  acting 
nary  care,  unless  the  same  is  expressly  through  its  managing  officers,  and  tlie 
made  a  crime.  negligence    of  other  servants    of  the 

8.  Welles  i^.  New  York  Cent.  R.  Co.,  company,  the  court  in  Gulf,  etc.,  R. 
Co.  V.  McGown,  6j  Tex.  640;  a6  Am. 
&  Eng.  R.  Cas.  374,  says :  "  In  the 
nature  of  things,  every  corporation 
must  act  solely  through  agents,  and 
that  their  powers  and  duties  may  dif- 
fer in  degree,  it  seems  to  us,  should 
make  no  difTerence,  in  so  far  as  duties 
King,  and  liabilities  to  passengers,  whether 
16  How.  (U.S.)  474.  See  Neglicenck,  free  or  paying  full  fare,  are  concerned. 
vol.  l6.  p.  426.  The  true  inquiry,  at  last,  is,  did  the  in- 

The  rule,  its  application  and  founds-  jury  result  from  the  negligence  of  any 
tion,  are  thus  clearly  stated  by  an  ele-  agent  of  the  corporation,  while  acting 
mentary  writer:     "  We   have   already     within  the  scope  of  his  emolovment? 


36  Barb.  (N.  Y.)  64;  34  N.  Y.  181 
Perkins  v.  New  York  Cent.  R.  Co.,  24 
N.  Y.  196 ;  83  Am.  Dec.  381.  In  both 
of  these  cases,  however,  there  was  a 
divided  court.  Kinney  v.  New  Jersey 
Central  R.  Co,,  33  N.  ].  L.  407;  34  N. 


.  n  that  an  agreement  that  : 
shall  not  be  liable  for  negligence,  is 
void  as  against  the  policy  of  the  law. 
There  is  no  reason  why  this  principle 
should  not  apply  to  cases  of  free,  as 
well  as  of  paid,  carriage.  If  'confi- 
dence,' as  has  just  been  stated,  is  a  suf- 
ficient consideration,  then  i 


pe  of  his  employment  ? 
If  a  corporationmay  relieve  itself  from 
liability  to  a  passenger  for  the  negli- 
gence of  one  or  more  classes  of  agents, 
why  may  it  not  for  the  negligence  of 
another  class  ?  All  of  a  corporation's 
employes,  from  the  highest  official  to 
the  humblest  lalmrer,  are  but  agents. 
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discarded,  and  such  stipulations  held  to  be  contrary  to  public 
policy  and  therefore  void.^  And  this  rule  is  wholesome,  demanded 
by  the  nature  of  the  carrier's  employment,  embraces  a  policy 
which  no  state  having  a  due  regard  for  the  safety  of  the  lives  of  its 

nith  extenBive  povrers,  to  make   con-  ertr   to   indulge   in   the  contraiy,   be 

tracts  which  will  bind  the  corporation  secki  to  put  off  the  essential  duties  of 

in  reference  to  many  matters,  and  to  his  emplojmenL     And  to  assert  that 

control    its    operations,   while   others  he  maj  doeoseemealmost  acontradic- 

have  but  simple  labors  to  perform ;  ret,  fion  in  terms.    Now,  to  what  avail  does 

none    of    them    are    the  corporation,  the  law  attach  these  essential  duties  to 

clothed  with  its  full  power,  or  respon-  the  emplojinent  of  the  common  carrier, 

sible  for  all   its  acts.     We  are  of  the  if  thej  may  be  waived  in  respect  to  his 

opinion,   that    the   distinction   sought  agents  and  servants,  especiallj  where 

■     ■  ■  the   New   Terk   and  thecarrier  isanartificlal  being,  i 


referred,  has  no  solid  foundation  in  ants  ?  It  is  carefulness  and  diligence 
reason  or  in  public  policj,  when  in  performing  the  service  which  the 
considered  with  reference  to  the  law  demands,  not  an  at>stract  careful' 
right  of  a  corporation  pursuing  the  ness  and  diligence  in  proprietors  and 
business  of  a  common  or  public  car-  stockholders  who  take  no  active  part 
rier,  to  limit,  bj  contract,  its  liabll-  In  the  business.  To  admit  auch  a  dis- 
itj  to  a  passenger  for  injury  result- 
ing from  the  negligence  of  any  class 
of  its  agents.  That,  in  the  nature  of 
things,  the  negligence  of  the  agent,  of  the  law." 
of  whatsoever  grade,  as  to  matters  And  in  Welsh  v.  Pittsburg,  etc.,  R. 
within  the  scope  of  his  employment,  Co.,  lo  Ohio  St.  71;;  75  Am.  Dec.  490, 
with  reference  to  passengers,  is  the  the  court  says:  "This  doctrine,  when 
negligence  o(  the  corporation  itself,  applied  to  a  corporation,  which  can 
whicn,  all  the  American  cases  agree,  only  act  through  its  agents  and  serv- 
,  Hies  a  liability  which  the  carrier  can-  ants,  would  secure  complete  immu- 
not  be  permitted  to  avoid  by  contract."  nitj  for  the  neglect  of  every  duty." 
The  dUtinction  Is  also  denied  in  Illl-  1.  Gulf,  etc.,  R.  Co.  i'.  McGown,  65 
nois  Cent.  R.  Co.  v.  Read,  37  111.  484;  Tex.  640;  36  Am.  &  Eng.  R.  Gas.  174; 
87  Am.  Dec.  160.  And  in  New  York  BufTalo,  etc.,  R.  Co.  v.  O'Hara  (Pa, 
Cent.R.Co.11.  Lockwood,i7  Wall.[U.  i88j),  9  Am.  &  Eng.  R.  Gag.  317; 
S.)  357,  Mr.  Justice  Bradley  made  the  Knowlton  v.  Erie  R.Co.,  19  Ohio  St. 
following  observation  upon  the  same  160;  3  Am.  Rep.  395;  Ohio,  etc^  R, 
point:  "In  regulating  the  public  es-  Co.  n.  Selby,47  Ind.471 ;  17  Am.  Rep. 
tablishment  of  common  carriers,  the  719;  Louisville,  etc.,  R.  Co.  v.  Faylor, 
great  object  of  the  law  was  to  secure  116  Ind,  136;  Bryan  -v.  Missouri  Pac 
the  utmost  care  and  diligence  in  the  R.  Co.,  31  Mo.  App.  338;  McElwain  v. 
performance  of  their  Important  duties,  Erie  R.  Co.,  21  N.  Y.  Wkly,  Dig.  31; 
an  abject  essential  to  the  welfare  of  Rose  v.  Des  Moines  Valley  R.  Co.,  39 
every  civilized  community.  Hence  the  Iowa  146.  This  case,  however,  was 
common-law  rule  which  charged  the  based  upon  the  following  statute: 
common  carrier  as  an  insurer.  Why  "  Every  railroad  company  shall  be  lia- 
charge  him  as  such  f  Plainly  tor  the  ble  for  all  damages  sustained  by  any 
purpose  of  raising  the  most  stringent  person,  including  employ^  of  the 
motive  for  the  exercise  of  carefulness  company.  In  consequence  of  any  n^- 
and  fidelity  in  his  trust.  In  regard  to  lect  of  the  agents,  or  by  mismanage- 
passengers,  the  highest  degree  of  care-  ment  of  the  engineers  or  other  em- 
fulness  and  diligence  is  expressly  ei-  ployfsof  the  corporation,  to  any  person 
acted.  In  the  one  case  the  securing  of  sustaining  such  damage,  all  contracts 
the  most  exact  diligence  and  fidelity  to  the  contrary  notwithstanding."  See 
underlies  the  law,  and  is  the  reason  also  New  York  Cent  R.  Co.  i<.  Lock- 
forit;in  the  other  it  is  directly  and  wood,  17  Wall.  (U.  S.)  3.1:7.  This  was  a 
absolutely  prescribed  by  the  law.  It  Is  case  of  a  drover's  pass,  but  supports 
obvious,  therefore,  that  if  a  carrierstip-  the  principle  contended  for.  Philadel- 
ulate  not  to  be  bound  to  the  exercise  phia,  etc.,  R.  Co.  v.  Derby,  14  How. 
of  care  and  diligence,  but  to  be  at  lib-  {V.  S.)  469 ;  Steamboat  New  World  v. 
1100 
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people  can  abandon,  for  it  discourages  negligence  by  holding  the 
carrier  to  strict  accountability,  and  yet  imposes  upon  him  no  re- 
sponsibility that  he  does  not  voluntarily  assume  when  he  engages 
in  the  employment.* 

3.  Intentata  Commerce  Aot. — The  Interstate  Commerce  act  in 
effect  prohibits  carriers  of  passengers  subject  thereto,  from  giving 
free  passes  to  particular  persons;  and  the  exception  allowed  in 
favor  of  the  officers  and  employes  of  the  company,  does  not 
extend  to  the  families  of  such  persons.*  Free  transportation 
issued  in  the  form  of  an  annual  pass  to  aperson  not  in  the  regular 
and  stated  service  of  the  carrier,  nor  receiving  any  pay  under  a 
contract  of  employment,  but  requested  by  him  as  a  return  "  for 
throwing  in  its  way  what  business  he  conveniently  could,"  is  ille- 
gal.' But  where  a  free  pass  was  given  to  a  discharged  employ^ 
of  the  company,  upon  the  assumption  that  he  might  still  be  re- 
garded as  an  employ^,  and  it  affirmatively  appeared  that  it  was 
never  used,  and  that  it  expired  in  the  hands  of  the  party  by  a 
limitation  contained  on  its  face,  there  was  held  to  be  no  violation 
of  the  law  *  The  issuing  of  passes  to  persons  on  account  of  their 
high  social,  business  or  official  position  is  in  contravention  of  the 
act,  it  being  adjudged  that  the  language  of  the  act,  "  under  sub- 
stantially similar  circumstances  and  conditions,"  has  no  reference 
to  the  relative  standing  of  individuals  in  the  community,  but  to 
the  nature  of  the  service  performed  by  the  carrier." 

King,  i6  How.  (U.  S.)  469;  Grand  exempt  himself  from  liabilit}'  for  the 
Trunk  R.  Co.  v.  Stevens,  95  U.  S.  655.  conaequence  of  his  negligence,  re- 
in this  case  it  was  held  that  the  car-  frained  from  expressing  any  opinion 
rler  could  not  lawfully  stipulate  against  on  the  question  either  way. 
liability  for  negligence  where  the  1.  The  following  is  the  testimony  of 
tmngportation,  although  not  paid  for  an  authoritative  witness,  as  to  the  oper- 
in  money,  was  not  a  mere  matter  of  atlon  and  eftectof  the  decisions  uphold- 
gratuity,  and  the  court  strongly  inti-  ing  the  validity  of  the  stipulations  un- 
mated  that  it  would  not  have  come  to  der  consideration  :  "  The  fruits  of  thi» 
a  different  conclusion  had  the  passage  rule,"  says  Jud^e  Davie,  "are  already 

I . — ...I...  being  gathered  in  increasing  accident*, 

through  the  decreasing  care  and  vigi- 
lance on  the  part  of  these  corporationE, 
and  thev  wilt  continue  to  be  reaped 
1  agreed  that  the  person  accepting  this  until  a  just  sense  of  public  policy  shall 
ticket  assumes  all  risk  of  personal  in-  lead  to  legis'ative  restriction,  upon  the 
jury  and  loss  or  damage  to  property,  power  to  makt  this  kind  of  contracts." 
-while  using  the  same  on  the  trains  of  Stimson  v.  New  Yoik  Cent.  R.  Co.,  31 
the  company."  It  was  held  that  such  N.  Y.  337;  88  Am.  Dec.  333. 
a  stipulation  does  not  cast  upon  the  3.  Ex  f.  Koehler,  i  Interstate  Corn- 
passenger  any  risks  arising  from  the  merce  Com.  Rep,  317;  39  Am.  &  Eng. 
gross  negligence  of  the  sen-ants  of  the  R.  Gas.  44. 

railroad  company  in  running  the  train,  B.  Slater  v.  Northern  Pac.  R.  Co.,  1 

and  it  would   seem   that  it   does   not  Interstate  Commerce  Com.   Rep.  359. 

cast  upon  the  passenger  any  risks  aris-  4.  GrifTee  i>.  Burlington,  etc.,  R.  Co., 

ing  from  any  negligence  of  the  servants  I  Interstate  Commerce  Com.  Rep.  301. 

of  the   railroad  company  in   running  6.  In  Harvey  -a.  Louisville,  etc,  R. 

the  train.     The  court,  while  intimating  Co.,    3    Interstate     Commerce   Com. 

that  the  weight  of  American  authorities  Rep.     793,    the   defendant    gave    free 

is  opposed  to  allowing  the  carrier   to  Iranaportation  to   the  city    council  of 
1101 
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4.  DroTCT^  Puwt. — When  stock  is  transported  upon  a  railroad  it 
is  usual  for  the  company  to  give  the  shipper  a  ticket  termed  a 
"  drover's  pass,"  entitling  him  to  accompany  the  stock  to  their 
destination  and  return.  The  pass  ordinarily  stipulates  that  the 
drover  assumes  all  risk  of  accident,  and  releases  the  carrier  from 
liability  for  all  injuries,  whether  occasioned  by  the  negligence  of 
the  company  or  its  servants  or  otherwise.  There  is  some  conflict 
of  authority  as  to  the  status  of  such  a  passenger  and  consequently 
the  effect  of  such  a  stipulation.  The  English  courts,'  and  those 
of  New  York^  regard  the  drover  as  a  gratuitous  passenger,  and 
bound  by  the  release.  But  the  prevailing  doctrine  in  this  country 
is,  that  the  contract  of  shipment  and  the  pass  are  to  be  construed 

New  Orleane  and  Its  clerk  on  ItB  inter-  pre«slj   stipulated   that   the  companj 

state  lines,  on  account  of  their   official  should  not  be  liable,  under  anj  circum- 

poBitions,  and  it  was  held  to  be  a  viola-  stances,   "whether   of  negligence   by 

lion  of  the  BcL     So   where   a   railroad  their   agents  or  otherwise,    for  injurj 

company   issues  passes  to  persons  oc-  to  the  person  or  stock  of  the  passenger. 

cupylnghighpositionaundertheJ/mVeif  The  latter  was  killed  by  the   express 

States,  and  state,  government,  and  to  train  running  into  the  stock  train,  and 

persons  whose  good  will  was  claimed  the  jurr   found    that    his    death   wa« 

to  be  of  consequence   to   It,   entitling  caused  by  the  gross   negligence  of  the 

them  to  transportation  Over  the  road,  agents  and  servants  of  the  defendants. 

which  extended  into  several  slates,  it  Thesupremecourt  held  thatgrou  neg- 

was  held  that  giving  passes  under  such  ligence,  whether   of  servants  or  prin- 

circumstances  was  illegal.     In  re  Bos-  cipals,  cannot  be  excused  by  contract 

ton,  etc^  R.  Co.,  3  Interstate  Commerce  In  reference  to  carriage  of  passengers 

Com.  Rep.  717.  for  hire,  and  such  a  contract  is  against 

Section  3  of  the  Interstate  Commerce  policy  of  the  law,  and  void.   This  judg- 

act  provides;    "That  if  any   common  ment,   however,   was   reversed  by  the 

earner  subject  to  the  provisions  of  this  court    of    appeals   by    a  vote  of   four 

act  shall  directly  or  indirectly,  by  any  judge;   against    three,     ludge    Smith, 

special  rale,  rebate,  drawback,  or  other  who  concurred  in  the  judgment  below, 

device,  charge,  demand,  collect,  or  re-  having   in  the  meantime  changed  hit 

ceive  from   any   person   or  persons,  a  views  as  to  the  materiality  of  the  fact 

greater   or  less   compensation  for  any  that  the  negligence  stipulated  against 

service  rendered  or  to  be  rendered  in  was  that  of  the   servants   of  the  com- 

the   transportation    of   passengers    or  ^ny,  and  not  of  the  company  itself. 

property,   subject   to   Ihe  provisions  of  Themajority  nowheldthatthepasswas 

this  act,  than  it  charges,  demands,  col-  a  free  pass,  as  It  purported  to  t>e,  and 

lecls,  or  receives  from  any  other  person  therefore  that  the  case  was  governed 

or  persons  for  doing  for  him  or   them  by  Welles  v.  NewYork  Cent.  R.  Co., 

alike  and  contemporaneous  service  in  a6  Barb.  (N.  Y.)  641;    34  N.  Y.181; 

the   transportation   of    a   like   kind  of  but  whether  so  or  not,  the  contract  was 

traISc,  under  suhstantUlly  similar  cir-  founded  on  a  valid  consideration,  and 

cumstances  and  conditions,  such  com-  the  passenger  was  tmund  by  it,  even  to 

mon  carrier  shall  be  deemed  guilty  of  the  assumption  of  the  risk  rising  from 

unjust  discrimination,  which  is  hereby  the  gross  negligence  of  the  company's 

\  to  he  unlawful."  servants. 

L.  Co.,  L.  The  late   case  of  Poucher    v.  New 

-        ■  York  Cent.   R.  Co.,  49  N.  V.  163;   10 
Am.    Rep.  364,  is  In  all  essential  re- 

o.,  L,  R.,  4  spects   similar  to   this,   and   a   similar 

Ir.  173.  result  was  reached. 

5.  Boswell  V.  Hudson  River  R.  Co.,  Though  it  may  now  be  considered 
t.  BoBw.  (N.  Y.)  699;  Blssetl  v.  New  as  settled  law  in  this  stale  that  a  per- 
York  Cent.  R.  Co„  35  N.  Y.  442 ;  82  son  riding  on  such  a  pass,  is  not  to  be 
Am.  Dec,  369,  reversing  kj  Barb.  (N.  considered  as  a  passenger  for  hire,  yet 
YO  60a.     In    this    case    the  pass  ex-  in  the  Urit  case  of  the  kind  that  aitwe, 
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as  a  single  contract,  the  consideration  of  which  is  the  chaises 
made  for  the  transportation  of  the  stock,  and  that  the  drover  is  a 
passenger  for  hire  and  the  exemption  is  void.^ 

Smiths 

Barb.   (N.   Y.)   13a;   34  N.                ,  .      , 

contrary  view  was  held.     In  this  case  maining  three  judges  held  the 

the  drover's  pass  contained  a  alipula-  valid  to  the  utmost  extent  of  exonerat- 

tlon  that  "the  persons  riding  free  to  ing  the  company,  notwithstanding  the 

Cake  charge  of  the  stock,  do  so  at  their  grossest   neglect   on    the    part    o(  its 

own  risk  of  personal  injurj  from  what-  servants. 

ever  cause."  The  damage  arose  from  a  1.  The  leadin^caseupon  thissubject 
flattened  wheel  in  the  car,  which  caused  in  this  countrj  is  New  YorkCent.R. 
it  to  jump  the  track.  The  supreme  Co.  t'.  Locltwood,  17  Wall.  (U.  S.)  3S7» 
court,  by  Hogeboom,  J.,  held  that  the  in  which  it  was  held,  flrst,  that 
railroad  company  was  liable  for  any  a  commoA  carrier  cannot  lawfully  slip- 
injury  happening  to  the  passenger,  not  ulate  for  eitmption  from  responsi- 
only  by  Ihe  gross  negligence  of  the  blllty,  when  such  exemption  is  not  just 
company's  servants,  but  bj  ordinary  and  reasonable  in  the  eye  of  the  law. 
negligence  on  their  part.  "  For  my  Second,  that  it  is  not  just  and  reason- 
part,  tays  the  judge,  "I  think  not  able  in  Iheeyeof  thelawfor  acommon 
only  gross  negligence  is  not  protected  carrier  to  stipulate  for  exemption  from 
by  the  terms  of  the  contract,  but  what  responsibility  for  the  negligence  of 
is  termed  ordinary  negligence  or  the  himself  or  his  servants.  Third,  that 
withholding  of  ordinary  care,  is  not  so  these  rule*  appiv  both  to  carriers  of 
protected.  I  think,  notwithstanding  goods  and  carriers  of  passengers  for 
the  contract,  the  carrier  is  responsible  hire,  and  with  special  force  to  the  lat- 
f or  what,  independent  of  any  peculiar  ter.  Fourth,  that  a  drover  traveling 
responsibility  attached  to  his  calling  on  a  pass  such  as  was  given  in  this 
or  employment,  would  be  regarded  as  case,  for  the  purpose  of  taking  care  of 
fault  or  misconduct  on  his  part."  The  his  stock  on  the  train,  is  a  passenger 
judge  added  that  he  thought  Ihe  car-  for  hire. 

rier  might,  by  positive  stipulation,  re-  In  Cleveland,  etc.,  R.  Co.  v.  Curran, 
lieve  himself  to  a  limited  degree,  from  16  Ohio  St.  i  ;  a  Am.  Rep.  362,  the  car- 
the  consequences  of  bis  own  negli-  rier  in  making  a  contract  for  the  ship- 
gence,  or  that  of  his  servants.  But  to  ment  of  live  stock  at  a  specified  rate, 
mplish  that  object,  the  contract  delivered  to  the  shipper,  without  any 
t  he  rlear  and  nneclflr  in  its  terms,  additional  consideration,  a  "drovers 
case.  Of  pass,"  entitling  him  to  go  with  the 
a-judicial.  stock  and  to  return  on  a  passenger 
The  judgment  was  affirmed  by  the  train.  In  the  written  agreement  for 
court  of  appeals  by  a  vote  of  five  transporting  the  stock,  the  holder  of 
judges  to  three.  Judge  Wright  the  ticket  was  referred  to  as  "riding 
strenuously  contended  that  it  is  against  tree  to  take  charge  of  the  stock,"  On 
public  policy  for  a  carrier  of  passen-  the  pass  was  an  indorsement  that  it 
gers,  where  human  life  is  at  stake,  to  was  a  "  free  ticket,"  and  that  the  holder 
stipulate  for  immunity  for  any  want  of  assumed  all  risk  of  accident,  and  agreed 
care.  "  Contracts  in  restraint  of  trade  that  the  company  should  not  be  liable 
arevoid,"he  says,  "because  they  In-  under  any  circumstances,  whether  of 
terf ere  with  the  welfare  and  conven-  negligence  by  the  company's  servants 
ience  of  the  state ;  yet  the  state  has  a  or  otherwise,  for  anv  injury  to  his  per- 
deep  interest  in  protecting  the  lives  of  son  or  property,  and  that  he  would  not 
its  citizens."  He  argued  that  it  was  a  consider  the  company  as  common  car- 
question  affecting  the  public,  and  not  riers,  or  liable  as  such.  It  was  held 
only  the  party  who  is  carried.  Judge  that  the  pass  and  the  agreement  for 
Sutherland  agreed  in  substance  with  transporting  the  stock,  constituted  lo- 
th is  view.  Two  other  judges  held  that  geCher  a  single  contract,  and  that  the 
If  the  party  injured  had  been  a  gratul-  holder,  both  while  going  with  his  stock 
tons  passenger,  the  company  would  and  returning,  was  not  a  gratuitous 
have  been  discharged,  but  in  their  passenger,  but  a  passenger  for  hire, 
view,  he  was  not  a  gratuitous  passen-  The  stipulation  exempting  the  com- 
ger.  One  judge  was  for  affirmance,  on  pany  from  liability  for  negligence,  was 
1108 
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VI  Pabe  Paid  QK  Tkus. — A  railroad  company  may  establish  a 
rate  of  fare  for  passengers  failing  to  provide  themselves  with 
tickets  before  entering  the  train,  higher  than  the  ticket  rate,  the 
extra  charge  being  regarded  as  a  compensation  to  the  company 
for  the  additional  inconvenience  to  which  it  is  subjected  by  being 
compelled  to  receive  the  fare  by  the  hands  of  the  conductor.*  In 
some  states  such  extra  chaise  is  expressly  authorized  by 
statute.'    But  the  car  rate  can,  in  no  case,  exceed  the  maximum 


held  to  conatitute  do  defense  to  an  ac- 
tion brought  bj  the  shipper  for  per- 
Bonal  injury,  caused  by  negligence 
of  serrants  of  tiie  company '"  the  man- 
agement of  the  traine.  Th*  court  re- 
garded the  expreBsione  "  riding  free," 
and  "free  ticket,"  sb  meaning  only 
that  the  holder  was  to  be  subjected  to 
no  additional  charge,  and  that  he  was 

ol  passengei 

And  In  full  accord  with  these 


R.  Co. 


.  Hendetson,  51   Pa. 
Missouri   Pac.   R.   r 
409;  37  Am.  &  Eng. 

]in   1     "-•' 

Va.  1 


Am.  &  Eng.  R,  Cae.  10;  48  Am.  Rep. 
10;  Graham  v.  Pacific  R.  Co.,  66  Mo. 
i;i6;  Carroll  t.  Missouri  Pac.  R.  Co., 
m  Mo.  339;  36  Am.  &  Eng.  R.  Cas. 
268;  s7  Am.  Rep.  382;  Indianapolis, 
etc.,  R.  Co.  V.  Beaver,  41  Ind.  493 ; 
Ohio,  etc.,  R.  Co.  r.  Selbj,  47  Ind. 471; 
17  Am.  Rep.  719;  Ohio,  etc..  R.  Co.  v. 
NicitleBS,  71  Ind.  371;  Flinn  r.  Phila- 
delphiH,  etc.,  R.  Co.,  i  Houat.  (Del.) 
469 ;  Virginia,  etc,  R.  Co.  v.  Sayers,  36 
Gratt.  (Va.)  33" 

1.  St.  Louis, 
111.   176;  93  A 

etc.,  R.  Co.  V.  Dalby,  19  ill.  353;  Ste- 
phen f.  Smith,  39  Vt.  160;  Chicago, 
etc.,  R.  Co.,  V.  Parks,  18  111.  469;  Jef- 
fersonville,  etc.,  R.  Co.,  v.  Rogers,  3S 
116;  Indianapolis,  etc.,  R.  Co.  r. 


&  Eng.  R.  Cas.  467;  Wilser  v.  LouU- 
ville,  etc.,  R.  Co.,  83  Ky.  j'li  ;  16  Am. 
&  Eng.  R.  Cas.  358;  Cincinnati,  etc, R. 
Co.  V.  Skillman.  39  Ohio  St.  444;  13 
Am,  &  Eng.  R.  Cai.  31 ;  Poole  v. 
Northern  Pac.  R.  Co.,  16  Oregon  ]6i; 
8  Am.  St  Rep.  389;  McGowen  v.  Mor- 
gan's etc.,  R.,  etc„Co.,  41  La.  Ann. 733; 
39  Am.  &  Eng.  R.  Cas.  460.  Or  the  corn- 
usual  fare  exacted  pany  may  make  a  deduction  from  the 
regular  or  advertised  fare  in  case  of 
those  buying  tickets  at  the  station. 
Swan  V.  Manchester,  etc,  R.  Co.,  133 
Mass.  116;  6  Am.  &  Eng.  R.  Cas.  337; 

SAui.   Rep.  431 ;   State  v.  Goold,  53 
e.  379.    Or  the  company  mav  adopt 
a  regulation  that  passengers  who  fail 
'    procure  tickets  before  entering  the 
additional  chaise    ' 


the  following :   Pennsylvania 

"      ■   'ion,  51   Pa.  St.  315; 

Co.  V.  Ivy,  71  Tei, 


i,  which  they  may  have  re- 
funded to  them  upon  presentation  at 
any  ticket  office  of  a  draw-back  check 
given  them  by  the  company.  Such  a 
regulation  is  fair  and  impartial  in  its 
operation,  twcause  it  provides  that 
passengers  entering  the  train  at  sta- 
tions where  there  is  no  ticket  office 
and  passengers  traveling  on  trains 
where,  on  account  of  the  excessive 
rush  of  business,  it  is  impossible  to  is- 
sue the  refunding  checks,  shall  not  be 
R.  Co.  f .  South,  43  required  to  pay  the  additional  charge. 
bee.  103;  St.  Louis,  Reese  v.  Pennsylvania  R.  Co,  131  Pa. 
Ill-  353;  Ste-  St.  431;  41  Am.  &  Eng.  R.  Cas.  31;  17 
Am.  St.  Rep.  818;  McGowen  v.  Mor- 
gan's etc.,  R.,  etc.,  Co.,  41  La.  Ann.  7311 
39  Am.  &  Eng.  R.  Cas.  46a. 

I.  Atchison,  etc..  R.  Co.  v.  Hogue, 
50  Kan.  40. 

In  SoK/»  Carolina,  where  there  is  1 


Rinard,  46  Ind.   393 ;   Sage 
ville,  etc.,  R.Co.  (Ind.  i893),33N. 

Rep.  771 ;  Hilllard  v.  Goold,  34  N,  H.  ticket  office,  and  It  is  kept  open  for  the 

330;  66  Am.  Dec.  765 ;  Du  Laurens  v.  sale  of  tickets  to  passengers  tor  Ihirty 

St.    Paul,   etc.,   R.Co.,  te  Minn.  49;  3  minutes  before  the  train   leaves,  if  the 

Am.  Rep.  103;  Slate  i'.  Chovin,  7  Iowa  passenger  neglects  to  purchase  a  ticket, 

204:  Bordeaux  f.  Erie  R.  Co.,   8    Hun  he  is  liable   to   pay  the   ordinary  fare 

(N.  Y.)  579;  NelHsj/.  New  York  Cent,  and  15  cent*  additional;  and  if  he  re- 

R.  Co.,  30  N.  Y.  50J ;  State  v.  Goold,  fuses  to  do  this,  he  is  not  entitled  to 

53  Me.  379;  Lane   v.  East   Tennessee,  transportation  for  any  distance.    If  hit 

etc,  R.  Oo.,  3  Lea  (Tenn.)  124;  2  Am.  neglect  to  purchase  was  intended  as  a 

&  Eng.  R.  Cas.  378;  Indianapolis,  etc,  fraud  upon  the  rights  of  the  corpora- 

R.  Co.  V.  Kennedy,  77  Ind.  507 ;  3  Am.  tlon,  be  Is  also  liable  to  a  forteitnre^ 
1104 
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allowed  the  company  by  its  charter,*  or  a  statute  fixing  rates,* 
and  in  the  absence  of  such  limitation  the  rate  must  be  reasona< 
ble.*  It  is  held  that  if  a  passenger  pays  only  from  one  station  to 
another,  without  a  ticket,  he  may  be  compelled  to  pay  an  extra 
charge  at  each  station,  as  a  new  contract  between  him  and  the 
company  is  thus  made  at  each  station.^ 

To  justify  this  discrimination,  every  reasonable  and  proper 
facility  and  accommodation  must  be  afforded  the  passenger  to 
procure  a  ticket.  The  duty  of  the  company  in  this  respect 
may  be  stated  thus :  It  must  furnish  a  convenient  and  accessible 
place  for  the  sale  of  tickets,  with  a  competent  person  in  attend- 
ance ready  to  sell  them,  which  place  should  be  open  and  accessi* 
ble  to  all  passengers  for  a  reasonable  time  before  the  departureof 
each  train,  so  that  the  passenger's  failure  to  obtain  a  ticket  shall 
really  be  a  case  of  neglect  on  his  part  and  not  the  fault  of  the 
company."  Reasonable  time,  in  this  connection,  is  held  to  mean 
up  to  the  time  fixed  by  the  published  rules  of  the  company  for 

Hoore  v.  Columbia,  etc.,  R.  Co.,  38  S.        4.  Chicago,  etc.,  R.  Co.  v.  Parka,  iS 

Car.  I.  111.464. 

1.  Lane  v.  Eaet  Tennessee,  etc.,  R.  But  where  a  passenger  buys  a  ticket 
Co.,  ;  Lea  [Tenn.]  114;  2  Am.  &  from  A  to  B,  and  on  arriving  st  the 
Eng.  R.  Cae.  37S;  Louisville,  etc.,  R.  latter  station  decides  to  go  to  C,  the 
Co.  V.  Guinan,  11  Lea  (Tenn.)  98;  next  station  beyond,  and  ther«  is  no 
13  Am.  &.  Eng.  R.  Cae.  37 ;  47  Am.  ticket  office  at  B,  he  may  not  be  corn- 
Rep.  379.  pelled  to  pay  an  additional  charge;  It 

3.  Cincinnati,  etc.,  R.  Co.  v.  Skill-  is  sufficient  that  he  tender  the  amount 

nan,  30  Ohio  St.  444 ;  13  Am.  &  Eng.  of  the   regular  fare.     In  such  a  case, 

R.  Cas.  31.  the  {act  that  he  Is  without  a  ticket  Is 

If  s  railroad  company  fixeB  two  rates  not  due  to  any  fault  of  his  own,  but  the 

of  passenger  fare,  namely,  a  ticket  rate  company  hag  not  afforded  him  an  op- 

and  a  car  rate,  the  former  within  and  portunity  to    purchase    one.     Phettl- 

the  latter  beyond  the  limits  of  its  au-  place   v.    Northern   Pac.   R.   Co.,    84 

thority,  and   the  conductor  of  a  train,  Wis.  411. 

under  the  direction  of  the  company,        B.  Chicago,  etc.,  R.  Co.  v.  Parks,  18 

refuses  to  accept  from   the  passenger  111.  460;  St.Louls,etc.,R.Co.i>.Dalby, 

less  than  the  illegal  and  unauthorized  19   III.   353;  Chicago,  etc,  R.   Co.  v. 

rate,  it  is  not  necessary,  to  entitle  the  Flagg,  43  111.  364;  Jeffersonville  R.  Co. 

passenger  to  remain  on  the  train,  to  v.  Rogers,  38  Ind.  116;   10   Am.   Bep. 

tender    more    than    the    ticket     rate,  103;  Indianapolis,  etc..  R.  Co.  ti.  Rln- 

although    the    company   might    have  ard,  46  Ind.  393 ;  St.  Louis,  etc.,  R.  Co. 

fixed  such  ticket  rate  at  a  higher  sum.  v.  South,  43  11!.  176;  92  Am.  Dec.  103 ; 

Smith   Ti.   Pittsburg,  etc.,    R.   Co.,  33  Illinois  Cent.  R.  Co.  v.  Sutton,  42  111. 

Ohio  St.  10.  438;  92  Am.  Dec.  Si  ;  Wilsey  w.  Louls- 

But  an  extra  charge  required  of  pas-  ville,  etc.,  R.  Co.,  83  Ky.  ^11 ;  26  Am. 
sengers  not  providing  themselves  with  &  Eng.  R.  Cas.  158;  Chaser.  New 
tickets  before  taking  passage,  to  be  re-  York  Cent  R.  Co.,' 36  N.  Y.  533;  Illi- 
funded  upon  presentation  of  a  draw-  nois  Cent,  R.  Co.  i'.  '  '  '  '" 
back  coupon,  is  not  a  charge  for  trans-  312;  Illinois  Cent.  R.  ( 
portation  within  the  meaning  of  a  ham,  67  111.  316. 
statute  limiting  the  rate  of  fare  for  If  the  company  has  provided  a  sta- 
passenger  transportation.  Reese  v.  tion  at  which  Its  passenger  trains  stop, 
Pennsylvania  R.  Co.,  131  Pa.  St.  422;  but  at  which  there  Is  no  ticket  office,  it 
41  Am.  &  Eng.  R.  Cas.  31  ;  17  Am.  St.  is  not  affording  a  passenger  a  reason- 
Rep.  818.  able   opportunity    to   obtain   a   ticket. 

S.  White  V.  Chesapeake,  etc.,  R.  Co.,  Poole  -v.  Northern  Pac.  R.  Co.,  16  Ore- 

36  W.  Va.  800.  gon  361 ;  8  Am,  St.  Rep.  389. 
35  C.  of  L.— 70                          1106 
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Kansas  Gen.  State.  18S9,  par.  1335, 
authorizes  railroad  companies  to  col- 
lect fares  In  exccES  of  the  ticket  rate, 
from  passengers  who  have  no  tickets, 
but  provides  that  the  act  shall  notapplv 
to  any  passenger  taking  passage  from  a 
station  where  the  office  was  not  kept 
open  thirty  minutes  before  the  starting 
of  the  train.  Jt  was  held  that  the  com- 
pany could  not  charge  fare  in  excess  of 
the  ticket  rate,  where  a  passenger,  de- 
ciding to  continue  his  journey,  got  off 
at  a  station  to  buy  a  ticket  and  waited 
at  the  window  until  the  conductor  open 
shouted  at)  aboard ;  the  agent,  in   the     tra  fare 


R.  Co.,  8  Hun  (N.  Y.)S79.  But  to  the 
contrary  is  the  language  of  the  court 
of  appeals,  in  an  earUer  case,  where 
the  train  lefl  at  an  hour  in  the  night  at 
which  the  company  was  not  required  it> 
keep  its  ticket  office  open.  "  To  com- 
pel a  passenger  to  pay  a  penalty  be- 
cause the  company  had  deprived  him 
of  the  power  to  travel  for  the  regular 
fare,  would  be  so  oppressive  and  unjust 
that  it  would  require  a  positive  provi- 
sion of  a  legislative  act  to  induce  anj 
tribunal  to  sanction  it.  The  statute  Is 
such  construction.     The  ex- 


be  procured,  and  no  right  exists  to  de- 
mand the  extra  fare."  Ncllis  v.  New 
York  Cent.  R.  Co.,  30  N.  Y.  505.  And 
the  Cenneclicul  case  has  also  been  con- 
by  other  tribunals,  but  failed  to 
their  amiroval.  DuLaurans  v. 
Si.  Paul,  etc.,  R.  Co.,  15  Minn.  «;  a 
Am.  Rep.  101;  St.  Louii,etc.,R.  Co.  o, 
Dalbv,  19  III.  351;  jeffersonville,  etc„ 
R.  Co.  V.  Rogers,  aS  Ind.  i  -,  91  Am. 
Dec.  276;  Swan  v.  Manchester,  e"      " 


Atchison,  "etc!,  "R.   Co.   v.  Dwelle, 
Kan.  394. 

In  Central  R.,  etc.,  Co.  v.  Strickland, 
90  Ga.  563,  it  was  held  that  the  com- 
pany need  not  keep  a  ticket  office  open  sidi 
each  and  every  minute  up  to  the  time 
It  may  lawfully  close  the  same,  pro- 
vided a  reasonable  opportunity  to  pur- 
chase tickets  is  given  to  all  persons  de- 
siring to  do  so  ;  nor,  on  the  other  hand, 
is  a  passenger  bound  to  wait  at  the  of-  , 

fice  an  unreasonable  time  for  the  ap.  Co.,  I3'2  Mass.  m6;  6  Am.  &  Eng.  R. 
pearance  of  the  ticket  agent,  or  to  call  Cas.  337  ;  43  Am.  Rep.  43a.  In  I 
again  and  again  at  the  office  to  obtain  Redf.  on  Railways  (6th  ed.)  99.  it  is 
a  ticket,  provided  in  the  exercise  of  stated  that  the  more  reasonable  view  in 
good  faith  and  due  diligence  he  en-  regard  to  the  mode  of  enforcing  a 
deavors  to  do  so  before  the  time  for  discrimination  twtween  fares  paid  in 
closing  the  oiJice;and  in  each  case,  it  is  the  cars  and  at  thestations,is  that  such 
a  question  for  the  jury  whether.the  a  regulation,  however  proper  in  itself, 
parties  have  respectively  performed  the  cannot  legally  be  enforced  by  the  corn- 
corresponding  duties  devolving  upon  pany,  unless  it  has  afforded  erery 
them.  proper    and  reasonable  facility  to  the 

In  Gulf,   etc.,  R.  Co.  v.   Tax    (Tex.  passenger  for  procuring  hia   ticket  at 

"        "                   ^_-     -  -    ..  the  station. 

BnffloiMioy  af  BSiirt  to  Ftockt*  Tlekrt- 

pany   to  give   a   reasonable  time  after  — A  passenger  does  not  make  a  suffi- 

theopeningoftheoffice,fora  passenger  cient    effort   to  obtain  a   ticket   it   he 

to  purchase  a  ticket  and  board  the  train  merely    goes    to   the  window   of  the 

in  safety,  is  negligence.  ticket  office,  and  not  finding  the  agent 

A  Contrary  View— CommenU  There-  there,  immediately   enters   the  car* 

OB. — In  Crocker  v.  New  London,  etc.,  without  making  aav  effort  to  see  if  the 

R.  Co.,  i^  Conn.  249,  it  was  held  that  agent  was  within  the  office,  and  witfa- 

a  regulation  making  a  discrimination  out   making   any  effort  to  attract  his 

in  fares,  was  a  mere  proposal,  and  could  notice.     Indianapolis,   etc„   R.  Co.  v. 

be  withdrawn  by   the  company  at  any  Kennedy,  77  Ind.  507;  3  Am.  &  Eng, 

time  before  being  actually  accepted  by  R.  Cas.  467. 

the  passenger,  and  that  the  closing  of  PuHUger  Late  at  itatlon.— The  tact 

the  ticket  office  for  the  night,  before  the  that  a  passenger  reaches  a  station  too 

passenger  applies  foe  a  ticket,  is  a  with-  late  to  buy  a  ticket  before  taking  the 

drawal   of  the  ottei  to  discriminate  In  train,  will  not  relieve  him  of  the  iia- 

favor  of  those  purchasing  tickets.     But  bitity  to  pay  the  extra  charge  required 

upon  this  point  the  court  were  divided  by  the  company's  regulations  of  thos« 

In  opinion.     This  view  was  sanctioned  falling    to    provide    themselves    witfa 

in  a   recent  case   before   the  supreme  tickets.     Lake    Erie,  etc.,   R.    Co.    v. 

court  o(  Nev/  Tork.     Bordeaux  v.  Erie  Mays,  4  Ind.  App.  413. 
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the  departure  of  the  train,  and  not  up  to  the  time  of  actual  de- 
parture.*    But  under  a  statutory  provision  that  the  ticket  office 

shall  be  kept  open  "  at  least  one  hour  prior  to  the  departure  "  of 
each  passenger  train,  the  actual  departure  of  the  train  is  meant.' 

1.  In  Swan  v.  Manchester,  etc.,  R.  trains  not  on  time.  We  do  not  recog- 
Co.,  132  Mass.  il6|  6  Am.  &  Eng.  R.  nixe  any  right  in  any  perton  to  apply 
Cas.  337;  42  Am.  Rep.  433,  the  ticket  at  a  railroad  ticket  office,  afterthetlme 
seller  was  in  his  oflice  until  Che  time  fixed  and  publiBhed  for  the  departure 
advertised  for  the  departure  of  the  of  a  train,  and  demand  the  same  rights 
train.  He  left  it  after  that  time  and  and  privileges  accorded  to  those  who 
while  the  train  was  approaching,  in  come  at  the  proper  time  for  their 
order  to  aid  the  station  agent,  as  he  tickets.  It  Is  wellknown  that  trains  are 
was  accustomed  to  do,  in  loading  the  sometimes  dclajed  for  hours,  and  that 
baggage  upon  the  train.  The  plaintifT  it  is  unavoidable.  Would  it  not  be  go- 
did  not  approach  the  ticket  office  to  ing  too  far  to  require  the  companies 
find  it  vacant  until  after  the  time  had  controlling  them  to  keep  an  agent  at 
expired  for  the  departure  of  the  train  his  post  during  all  this  delayed  time? 
an  advertised.  There  was  sufficient  Tickets  are  not  usual!/  applied  for  by 
time  for  him  to  have  procured  bis  passengers  after  the  time  nxed  for  the 
ticket  before  the  train  actuaiiy  started  departure  of  a  train.  The  companies 
from  the  station, if  theticketsellerhad  have  aright  to  presume  that  the j  will 
then  been  In  the  office.  The  court  held  not  l>e  applied  for  after  that  time,  and 
that  the  company  was  not  liable  for  ex-  therefore  their  agents  can  close  tile 
pellingthepassenger,(orrefusingtopay  ticket  office  and  go  about  their  other 
the  extra  fare  demanded  of  passengers  business." 

not  provided  with  tickets,  and  said  :  In  Everett  v.  Chicago,  etc.,  R.  Co, 
"Delays  must  necessarily  from  time  69  lows  15 ;  37  Am.  &  Eng.  R.  Cu. 
to  time  arise  in  the  progress  of  a  train  98,  it  was  held  that  the  requirement  of 
from  a  variety  of  incidental  circum-  a  reasonable  time  before  the  departure 
stances,  but  at  the  station  everything  of  the  train  does  not  mean  that  the 
must  be  definitely  arranged  with  refer-  ofEce  shall  remain  open  up  to  the  very 
ence  to  the  time  when,  by  the  schedule,  instant  the  train  moves  off ;  and  it  was 
the  train  is  to  depart.  .  .  .  The  de-  held  that  what  is  a  reasonable  time  de- 
lay of  the  train  did  not  enlarge  his  pends  principally  upon  the  require- 
(the  plaintifTE)  rights,  nor  could  it  en-  menis,  convenience,  and  demands  of 
title  him  to  insist  that  at  the  station  the  public  at  each  particular  station, 
whence  he  was  to  start,  the  office  of  Nor  does  it  mean  that  the  office  shall 
the  ticket  seller  should  not  be  closed  I>e  kept  open  within  such  time,  before 
until  its  arrival."  the  departure  of  a  train,  that  a  person 

In  Chicago,  etc.,  R.  Co.  v.  Parks,  18  cannot  procure  a  ticket  and  get  upon 
III.  460,  and  St.  Louis,  etc..  R.  Co.  v.  the  train  before  it  begins  to  move.  In- 
Dalby,  19  III.  353,  it  was  held  to  be  the  deed,  a  railroad  company  should  not 
duty  of  the  company  to  keep  the  ticket  sell  tickets  within  that  time.  As  a 
office  open  "fora  reasonable  time  before  matter  of  public  policy,  no  one  except 
the  departure  of  each  train,  and  up  to  those  operating  a  railroad  train  ought 
the  time  of  its  actual  departure."  But  to  be  permitted  to  get  upon  it  while  in 
in  St.  Louis,  etc.,  R.  Co.  u.  South,  43  motion.  States'.  Hungerford,  39 Minn. 
III.  176;  91  Am.  Dec.  ro3.  Mr.  Justice  6;  34  Am.  Sc  Eng.  R.  Cas.  365. 
Breese,  in  commenting  upon  these  In  Du  Laurans  f.  St.  Paul,  etc.,  R. 
cases,  said:  "In  speaking,  then,  of  the  Co.,  15  Minn.  49;  3  Am.  Rep.  103,  It 
time  of  the  actual  departure  of  a  train,  was  held  that  the  matter  of  a  reason- 
up  to  which  the  ticket  olficemust  be  kept  able  time  was  a  question  for  the  )u^. 
open,  the  court,  unquestionably,  meant  S.  Porter  v.  New  York  Cent,  R. 
to  be  understood  as  referring  to  the  Co.,  34  Barb.  (N.  Y.)  353;  Chase  v. 
publiBhed  fixed  time,  which  everyliody  New  York  Cent.  R.  Co.,i6  N.  Y.  533; 
knew.  The  presumption  being  Chat  Nellls  p.  New  York  Cent.  R.  Co.,  30 
trains  will  arrive  and  depart  on  their  N.  Y.  505.  These  cases  are  not  at 
schedule  time,  which  time  is  notorious,  variance  with  the  proposition  of  the 
noruleshould  be  established  that  should  text  numbered  7,  as  they  depend  upon 
apply,  without  much  hardship  and  a  statute  of  the  State  of  JWw  T'ari  ap- 
greatlnconvenieiice,tr  ■■      ■         -          '      —         ..     .     ^     .     . 
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A  passenger  who  properly  applies  for  a  ticket,  and  is  unable  to 
obtain  one  from  any  cause  attributable  to  the  company  or  its 
agents,  is  entitled  to  transportation  at  the  ticket  rate  ;  he  may  pay 
under  protest  the  excess  demanded,  and  recover  the  same  by 
suit ;  but  he  is  not  obliged  to  do  this — he  has  the  alternative  of 
insisting  upon  his  right  to  be  carried  at  the  ticket  rate,  and  hold* 
ing  the  company  responsible  in  damages  for  a  refusal  to  carry 
him.* 

Circumstances  may  arise  under  which  the  tender  by  the  pas- 
senger of  the  ticket  fare,  as  full  fare  to  his  place  of  destination, 
and  the  receipt  and  retention  of  the  same  by  the  conductor,  will 
amount  to  a  waiver  by  the  latter  (assuming  that  he  has  the  right 
to  waive),  of  the  right  to  require  the  passenger  to  still  pay  the 
difference  between  the  ticket  rate  and  the  car  rate.  Thus,  if  the 
conductor  should  receive  and  retain  it  without  demanding  more, 
till  the  train  had  passed  the  place  at  which  he  must  exercise  or 
abandon  the  right  to  eject  the  passenger  for  non-payment,  the 
latter  would  have  the  right  to  assume  that  the  amount  paid  was 
satisfactory.*  But  if  the  sum  is  received  through  mistake,  the 
conductor  has  a  reasonable  time  in  which  to  demand  the  proper 
fare,  and  a  refusal  to  pay  the  same  will  justify  the  passenger's  ex- 
pulsion from  the  train.'  And  while  the  conductor  may  retain 
out  of  the  money  in  his  hands  the  proper  fare  for  the  distance 
traveled,*  yet  he  must  return  the  residue  to  the  passenger  before 

Railroad   Companj  alone,  which  re-  v.    Manuel,   8]    Tex.   537 ;    Porter  v. 

quires  it  to  keep  its  ticket  offices  open  New  York  Cent.  R.  Co.,  34  Barb.  (N, 

"at  least  one  hour  prior  to  the  depar-  Y.J  353. 

lure  of  each  passenger  train  from  each  tmUctniNit  of  Asent   for  7ftUni«  to 

station."     This    is    held    to    meaii  its  Kaap  OlILee  Open. — It  is  a  good  defense 

actual  departure,  and  that  road  is  nee-  to  an  indictment  ora  ticket  agent,  under 

essaril;-  governed  by  this  positive  pro-  thenewCodeof  Ttiniessee,%tctioa-iw% 

vision  of  law.  for  failing  to  keep  open  his  office  Kir 

And  In  Missouri  Pac  R.  Co.  v.  Mc-  one  hour  before  the  departure  of  a  par- 

Clanahan,  66    Tex.    530;   3^    Am.  &  ticular  passenger  train,  that  the  com- 

Eng.  R.  Cas.  81,  the  same  construction  panj,  with  notice  to  the  public,  had, 
was  given  to  a  similar  statute.     And  it  .  bj  its  rules,  dispensed  with  the  sale  and 

was  further  held  that  If  the  company  purchase  of  tickets  for  that  train,  and 

failed  to  observe  the  statute,  it  could  required    the   passenKera   to   par  the 

not    demand    the    higher    rate,   even  regular  ticket  fare  on  that  train.   Bradj 

though  the  paGseneer  did  not   apply  at  v.  State,  15  Lea  (Tenn. }  63S. 

the  office  for  a  ticket  wilhin   the  time  1.  Jeffersonville  R-  Co.  v.  Rogers,  38 

specified  ;  the  court  regarding  the  pro-  Ind.  116;  la  Am,  Rep.  103;  Indianapo- 

vislon  of  tbe    statute  as   an   absolute  Us,  etc.,  R.  Co.  v.  Rinard,  46  Ind.  im. 

rule,  the  operaUon  of  which  was  in  no  a.  Wardwellf.  Chicago,  etc.,  R.  Co., 

'  46  Minn.  514;  47  Am.  &  Eng.  R.  Gas. 
481 ;  34  Am.  St.  Rep.  246, 
a.  Wardwell  i'.Chicaeo,etc.,R.  Co., 

^o  the  starting  ofthe  train,"  in  a  Eta'tute,  46  Minn.  514;  47  Am.  &   Eng.  R.  Caa. 

means   the  actual  departure,   and   not  4S1;  34  Am.  St.  Rep.  i^,qualifyi»g 

the  advertised  time  of  departure.     At-  DuLaurans  -v.  St.  Paul,  etc.,  R.  Co.,  15 

chison  R.  Co.  V.  Dwelle,  44  Kan.  394;  Minn.  49;  1  Am.  Rep.  103;  Lake  Erie, 

44  Am.  &  Eng.  R.  Cag.  403.  etc.,  R.  Co.  v.  Mays,  4  Ind.  App.  413. 

If  there  is  no  one  in  attendance  to  4.  Wardwell  v.  Chicago,  etc.,  R.  Co., 

sell  tickets,  the  office  is  not  open  withiD  46  Minn.  514;  47  Am.  &  Eng.  R.  Caa. 

the  meaning  of  the  statute.     Fordyce  483;  34  Am,  St.  Rep.  J46,  ootrruUng 
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expelling  him.*     He  cannot  retain  a  greater  sum  than  the  proper 
fare  for  the  distance  traveled  and  still  eject  the  passenger. 

YIL  STOP-OTIE  Pkitheoeb. — It  may  be  stated,  as  a  general  rule, 
that  in  the  absence  of  a  statute*  or  agreement  *  to  the  contrary, 
the  obligation  created  by  the  sale  of  an  ordinary  passage  ticket 
is  for  one  continuous  trip,  neither  the  passenger  nor  the  carrier 
having  the  right  to  compel  the  other  to  split  it  up  in  parts  and 
perform  it  piecemeal ;  and  if  the  passenger  voluntarily  leaves  the 
train  at  an  intermediate  station,  while  the  company  is  engaged  in 
performing  its  part  of  the  contract  in  a  reasonable  manner,  he  there- 
by releases  it  from  further  performance  by  another  train  or  at  an- 
other time.*  Should  the  passenger  attempt  to  resume  his  journey 
by  virtue  of  the  same  ticket,  the  conductor  may  demand  the  regu- 
lar fare,  but  before  doing  this,  or  expelling  him  for  refusing  to 

DuLaurans  v.  St.  Paul,  etc,  R.  Co.,  15  the  train  agent,  and  that  falling  to  show 

Minn.  49;  3  Am.  Rep.  im.  sufficient  authority  to  (top  over,  judg- 

1.  Wnrdwell  v.  Chicago,  etc.,  R.  Co.,  ment  was  entered  for  the  plaintiff. 

46  Minn.  514;  47  Am.  &  Eng.  R.  Cas.  But  in  Tarbeli  -o.  Northern  Cent.  R. 

483;  Bland  v.  Southern  Pac.  K.  Co.,  n  Co.,  24  Hun   (N.  Y.)  51,  the  company 

Cal.  570 ;  3  Am.  &  Eng.  R.  Cai.  385 ;  was    held   bound   \^y   the  grant  of  the 

36  Am.  Rep.  jo.  stop-over  privilege  \iy  a  conductor.     It 

9.  In  Maine,  there  1b  astatute  (Pub.  will  not  avail   the   paaaenger  that   he 

Lawa   1S71,  ch.  233)  prohibiting  rail-  stopped  Over  On  the  faith  ofrepresenta- 

road  companiei  from  denying  to  paa-  tione  made  bj  an  agent  at  a   way  sta- 

■enger^  stop-over  privileges.      But  the  tion,  the  presumption  being  that  such 

statute  haa  no  eitra  territorial  opera-  an  agent  has  no  authority  to  vary  the 

tion.    Carpenter   v.   Grand   Trunk  R.  regulations   of   the   company,  and  the 

Co.,  71  Me.  3S8;  3  Am.  &  Eng.  R.  Cas.  enva  of  rebutting  this  presumption    is 

gz;  39  Am.  Rep.  340;  Boston,  etc.,  R.  on  the  passenger.     McClure  i>.  Phlla- 

XT>.  Trafton,  151  Mass.  319.   Though  delphia,   etc.,   R.   Co.,  34   Md.   533;  6 

it  applies  to  a  foreign  corporation  while  Am.  Rep.  345. 

acting  as  a  carrier  in  that  state.     Dry-  N(»r  has  a  freight  agent  authority  to 

den  11.  Grand  Trunk  R.  Co„  60  Me.  511.  bind   the  company  by  assurances  that 

S.  The  agreement,  of  course,  must  be  one  traveling  on  a  drover'a  ticket  may 

made  by  competent  authority,  other-  stop  over  at  an  intermediate  station — 

wise  it  will  not  avail  the  passenger.  On  he  having  nothing  to  do  with  the  selling 

some   roads   it   seema   that    the    train  of  the  ticlietB.      Dietrich  ti.  Pennsylva- 

agent    alone    Is     authorized    to    bind  nia  R.  Co.,  71  Pa.  St.  431;  10  Am.  Rep. 

the  company   by   such   an  agreement,  711.      As  to   the  effect  of  declarations 

the  conductor  not  having  power  to  do  made  by  the  ticket  agent  at  the  time  of 

so.     In  Petrie  -d.  Pennsylvania  R.  Co.,  purchase  of  the  ticket,  in  regard  to  the 

-  "   T..L,-  449;  I  Am.  &  Eng.  R.  Cas.  right   to   slop   over,  see   Burnhara    *. 


4aN.I..l 
asS,    the 


^  aintiff,  having  a  ticket  good  for  a  con-  Am.  Rep.  i... 

tinuous  passage,  stopped  over  at  an  in-  4.  Churchill  v.  Chicago,  etc.,  R.  Co, 

termedlate  station.     Upon  boarding  a  67  IH,  390;  Dletrlcti  v.  Pennsylvania 

subsequenttrain,  hepresentedhlstlcket,  R.  Co.,  71   Pa.  St  433;   10  Am.   Rep. 

which   was   refused;   he   stated    to  the  711 ;  VanKirk  ti.  Pennsylvania  R.  Co., 


train   agent  that  the  conductor  of  the     76  Pa,  St,  66;  Stones.  Chicago,  etc., 

former  train  had  allowed  him  the  slop-     R,  Co.,  47  Iowa  82  ;  39  Am.  Rep.  458; 

T  privilege,  and  in  token  thereof  had     Hamilton  -a.  New  York  Cent,  R,  Co., 


written  hislnitials  upon  the  ticket.    He  51  N.  Y.  100;  Cheney  v.  Boston,  ___., 

was.  however,  expelled  from  the  train  R.   Co^  11    Met  (Mass.)  I3i;   Cleve- 

and   thereupon   brought   suit     On  the  land,  etc.,  R.  Co.  v.  Bartram,  11  Ohio 

trial,   he  testlGed    that    the    stop-over  St.  4^7 ;  Stale  v.  Overton,  34  N.  1.  L. 

privilege  was  really  given  him  by  the  435;  61  Am,  Dec, 671;  Johnson  v.Con- 

train  agent      The  court  held  that  he  cord  R.  Corp.,  46  N.  H.  313;  88  Am. 

must  stand  or  fall  by  his  statement  to  Dec.  199;  Beebe  v.  Ayres,  sSBarb.  (N. 
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Co.,  24  U.  C.  Qi  B.  510;  Craig  V.  The  law  on  this  subject,  with  the 
Great  Western  R.  Co.,  24  U.  C.  q1  B.  reaeong  therefor,  Isclearlv  stated  in  the 
;  Barker  v.  Coflin,  31  Barb.  (N.  Y.)  following  extracts  from  leading  caies : 
;  Breen  *.  Texas,  etc.,  R.  Co.,  jo  In  McClure  z:  Philadelphia,  etc,  R, 
_  ex.  43:  Gale  v.  Delaware,  etc.,  R.  Co.,  Co.,  34  Md.  332;  6  Am.  Rep.  34;,  the 
7  Hun  (N.  Y.)67o;  Oil  Creek,  etc.,  R.  court,  by  Grason,  J.,  said:  "The  con- 
Co.  V.  Clark,  71  Pa.  St.  331  ;  Terry  v.  tract  between  the  parties  is  that  upon 
Flushing,  etc.,  R.  Co.,  13  Hun  [N.  Y.]  the  payment  of  the  fare  the  company 
359;  Dunphy  V.  Erie,  etc.,  R.  Co.,  41  undertake*  to  carry  the  passenger  to 
''T.  Y.  Super.  Ct.  138;  Hatten  v.  Rail-  the  point  named,  and   he  is  furnished 

.,^_     __   ^,.,_   r..    13  Am.  4  with  a  ticket  as  evidence  that  he   has 

„                  „., .      .             ■  Northern  paid  the  required  fare,  and   Is  entitled 

Pac.  R.  Co.,  34  Minn,  zio;  3i  Am.  &  to    be   carried   to   the    place    named. 

Eng.  R.  Cas.  4O2 ;  Gulf,  etc.,  R.  Co.  v.  When  the  passenger  has  once  elected 

Henry,  84  Tex.  78.  the  train  on  which  he  is  to  be  trans- 

But  it  is  held  that  a  passenger  on  a  ported,  and  entered  upon  his  journey, 

steamboat   may   go   ashore   at   points  he  has  no  right,  unless  the  contract  haa 

where  the  steamboat  stops,  and  resume  been  modiSed  by  competent  authority, 

travel  on  the  same  boat  and  trip  with-  to  leave  a  train  at  a  way  station  and 

out   forfeiting   his    rieht    to    use    his  then  take  another  train  on  which  to 

ticket.      Dice  v.   WilTametle   Transp.  complete  bis  journey,  but  la  bound  by 

Co.,  8  Oregon  60;  34  Am.  Rep.  575.  the  contract  to  proceed  directly  to  the 

A  ticket  marked  "good   for  one  seat  place  to  which   the  contract  entitled 

from  Philadelphia  to  Pittsburg,"  means  him  to  be  taken.     Having  once  made 

"  one  seat "  In  the  same  train  on  which  his  election  of  the  tr«in  and   entered 

the  holder  takes  passage,   and  that  he  upon  the  journey,  he  cannot  leave  that 

is  to  be  carried  by  that  train  only,  and  train  while  it  Is  in  a  reasonable  manner 

not  by  train  alter  train,  and  by  broken  in  the  undertaking  of  the  carrier,  and 

stages  day  after  day.  Dietrich  v.  Penn-  enter  another  train  without  violating 

sylvanla  R.  Co.,  71  Pa.  St.  433;  loAm.  the  contract  he  has  entered  into  with 

Rep.  711.     Of  course,  if  the  ticket  ei-  the  company," 

pressly  provides  that  the  trip  shall  be  "A  contrary  doctrine,"  says  the  court 

continuous,  the  itipulatlon  Is  binding,  in  Cleveland,  etc.,  R.  Co.  v.  Barlram, 

and  the  passenger,  having  stopped  over,  11    Ohio   St.  457,  "  would   necessarily 

cannot  resume  the  journey  by  a  subse-  Impose    upon    ihe    carrier  additional 

quent  train — such  a  stipulation  simply  duties,  the  removal  oE  baggage,  as  well 

expresses   the  general   rule   of  law  on  as  the   passenger,   from  one   train   to 

this    subject.       Barker    v.    CoSin,   31  another,  and  the  consequent  additional 

Barb.  (N.  Y.)  556.  attention  on  the  part  of  the  company; 

Tha  Worda  "  Oo&tlniunu  Paaaaf*  "  on  also  an  increased  risk  of  accidents  and 
a  ticket,  mean  the  continuous  passage  a  hindrance  and  delay  not  contem- 
of  the  person  to  whom  the  ticket  was  plated  by  a  reasonable  Interpretation 
issued,  and  not  that  of  the  train.  If  of  their  undertaking." 
the  latter  were  the  meaning,  as  many  "Time  In  these  contracts  is  usually 
mep  could  station  themselves  along  the  an  important  element,  because  inas- 
company's  line  as  there  are  stopping  much  as  the  carrier  is  required  to  tur- 
places  between  the  point  where  such  nish  accommodation  for  all  persons 
ticket  is  issued  to  the  passenger,  and  who  apply  for  passage  on  any  day,  It  ii 
the  point  for  which  the  ticket  has  been  of  Importance  to  know  how  many  are 
purchased.  The  first  holder  of  the  tobecarried,  and  this  cannot  be  known 
ticket  might  get  off  at  the  first  stopping  if  there  are  persons  holding  tickets 
place  with  his  baggage  and  hand  the  who  have  the  right  to  apply  for  pas- 
ticket  to  the  man  there  in  waiting,  who  sage  along  the  route  in  numbers  en- 
may  repeat  the  operation,  and  so  on  tirelr unknown."  Dykraan,J.,  inTerrr 
from  man  to  man  until  the  whole  tran-  v.  Flushing,  etc.,  R.  Co.,  13  Hun  (N. 
sit  Is  completed,  in  the  course  of  which  Y.)  359. 

fifty  different  persons  may  be  carried  And   in   Stone  v.  Chicago,  etc.,  R. 

over   fifty  segments   of  the  route  and  Co.,  47  Iowa  81;  39  Am.  Rep.  458,  the 

the    company's    baggagemen   may    be  court   said :  "  When   plaintiff  left  the 

obliged  to  handle   baggage  a  hundred  train     .    .    .    he  voluntarily  and  with- 

titnea.     Walker   v.   Waba*^    etc.,    R.  out   the   defendant's   consent  violated 
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pay  the  same,  must  return  to  him  the  ticket  which  he  has  declined 
to  honor.'  The  above  rule  has  no  application  when  the  continuity 
of  the  journey  is  interrupted  by  misfortune  or  accident,  without 
fault  on  the  part  of  the  passenger;  in  such  a  case  he  would  un- 
doubtedly be  entitled  to  continue  his  journey  by  another  train.' 
Some  railroads  grant  stop-over  privileges,  but  annex  thereto  cer- 
tain conditions  precedent ;  for  instance,  requiring  the  passenger 
to  obtain  from  the  conductor,  or  other  train  officer,  his  indorse- 
ment of  the  ticket,'  or  a  check,*  evidencing  the  right ;  and  if  such 
condition  is  not  observed,  the  company  may  refuse  to  honor  the 
ticket  for  the  remainder  of  the  trip.  The  privilege  is  exhausted 
by  the  expiration  of  the  time  for  which  it  was  granted,*  or  by  one 
exercise  thereof  ;•  and  when  the  passenger  again  takes  the  train, 
he  resumes  his  original  status,  with  all  its  rights  and  obligations, 
and  subject  to  the  existing  rules  of  the  company.  Although  it 
has  been  customary  for  the  company  to  permit  passengers  to  stop 
over  at  intermediate  stations  without  forfeiting  their  right  to  re- 
sume travel  on  the  same  ticket,  yet  it  may,  at  any  time,  make  a 
regulation  to  the  contrary,  and  it  is  held  that  passengers  will  be 
bound  thereby,  whether  they  have  actual  notice  of  it  or  not,' 

Tickets  in  coupon  form,  calling  for  transportation  over  connect- 
ing lines,  are  not  within  the  operation'  of  the  foregoing  principles. 

the  contract,  and  he  had  no  right  to  be  Bui  in  Palmer  ii.  Charlotte,  etc.,   R. 

carried  OD  anj  of  the  defendant's  trains  Co..  3  S.  Car.   580,   under   Bomewhat 

until  a  new  contract  had  been  entered  similar  circumstances,  the  railroad  wbb 

into.    Tbe  old  contract  was  at  an  end  held  liable  for  the  expulsion.     See  also 

through  his  fault,  and  he  could  claim  New  York,  etc.,  R.  Co.  -v.  Winter,  143 

nothing  thereunder."  U.  S.  6a 

1.  VanKirk  v.  Pennsj'lvania  R,  Co.,  The  conductor's  check  will  not  avail 

76  Pa.  St.  66.  Ihe  passenger,  unless  it  contains  a  clause 

1.  Dietrich  v.  Pennsj'lvania  R.  Co.,  eiprcsslj     authorizing    the    privil^e, 

J 'I  Pa.  St.  4ja;  10  Am.  Rep.  711,     And  such  check,  in  the  ordinary  form,  being 

f  the  train  is  delayed  en  route  by  acci-  regarded  as  a  mere  certificate  of  the  fact 

dent  or  other  cause,  it  seems  that  the  of  payment  of  fare  or  surrender  of  the 

passenger  may  leave  it  and  take  a  dlf-  regular  ticket.     McClure  v.   Fhiladel- 

ferent  train  without  paying  additional  phia,  etc.,  R.  Co.,  34  Md.  533;  6  Am. 

fare.      Wilsey    v.   Lou&vifle,  etc.,    R.  Rep.  345;  State  i/.  Overton,  34  N.J. L. 

Co.,  83  Ky.  jii;  39  Am.  &   Eng.   R.  43s;6i   Am.  Dec.  671;   Stone  v.  Chi- 

Cas.  418.  cago,  etc.,  R.  Co.,.47   Iowa  82  ;   39  Am. 

S.  Beebe   v.    Ayres,    18    Barb.    (N.  Rep.  458;  Cheney   v.  Boston,  etc.,  R. 

Y.)375.  Co.,   II    Met.  (Mass.)   131;   Breen    v. 

4.  Breen  v.  Texas,  etc.,   R.  Co.,  50  Texas,  etc.,  R.   Co.,  50  Tex,  43 ;  Wy- 

Tex.  43;  Dunphy  v.  Erie,  etc.,  R.  Co.,  man  v.  Northern  Pac.R.  Co.,  34  Minn. 

SN.  Y.  Super.  CL  iz8;   Yorton  v.  310;  12  Am.  &  Eng.  R.  Cas.  401. 
llwBukee,  etc.,  R,  Co.,  54  Wis.  234;  6  •.  Thus,  a  conductor's  check  author- 
Am.   &    Eng.   R.   Cas.   334;   41    Am.  iilng  a  lay-over  for  30  days,  must  be 
Rep.  23.     In  this  case  the  passenger  re-  presented  within  that  time,  In  order  to 
quested  of  the  conductor,   a    lay-over  be    available.     Churchill   v.   Chicago, 
check    but   was   given   by    mistake    a  etc.,    R.   Co.,   67   111.    390.      See  also 
trip  check;  upon  presentation  of  this  to  Wents    v.   Brie   R.    Co.,   3    Hun   (N. 
the  conductor  of  a  subsequent  train.  It  Y.)  341. 

1  refused,  and  the  passenger  ejected.  •.  Denny  f.    New   York  Cent.,  etc., 

t  ejection  wa«  held   lawful,  but  the  "    "               ....... 

ipany  liable  for  the  error  of  the  first 

tductor.  n. 
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Each  coupon  is  held  to  constitute  a  separate  contract  on  the  part 
of  the  company  named  therein,  and  entitles  the  holder  to  stop 
over  at  terminal  points  between  the  connecting  lines,  but  he  has 
no  right  to  stop  over  at  stations  intermediate  such  terminal 
points.^ 

Tin.  Cabstiko  fiETOim  DXBTIHATIOH— 1.  Duty  of  Carrier. — It  is 
the  duty  of  a  railroad  company  to  stop  its  train  at  the  passenger's 
point  of  destination  a  sufficient  length  of  time  to  allow  him  to 
leave  it  with  safety  to  his  life  and  person ;  and  if  he  is  carried  be- 
yond by  no  fault  of  his  own,  but  by  failure  of  the  company's 
agent  to  do  his  duty  in  this  respect,  the  company  is  liable  in 
damages.'     But   it   is   not    the   conductor's   duty   to    arouse  a 


660;  Southern  R.  Co.  v.   Kendrick,  40 
Miss.  375  ;  go  Am.  Dec.  33a ;   New  Or- 
leans, etc.,  R.  Co.  V.  Statham,  41  Mist. 
;  Nichols  i>.    607 ;  97  Am.  Dec.  478;  Mobile,  etc^  R. 


Co..  IS 
Yorii 


.  ,.,              „  , ,                 -St  Mies.  315 ;  19  Am.  Rep.  13  ;  Ohio,  eic» 

Eng.  R.  Cs9.  279;  51  Am.  Rep.  584.  R.  Co.  v.  Hatton,  60  Ind.  12;  Colum- 

It  seems  that  an  express  provUion  in  bus,  etc.,  R,  Co.  v.  Farrell,  31  Tiid-408; 

Bucha  ticket,  that  passage  must  be  con'  Baltimore,  etc.,  R.  Co.   v.   Pixley.  61 

tinuous   to  the  point    of  destination.  Ind.   la;   International,  etc.,  R.  Co.  n, 

would  be  binding  on  the  passenger,  and  Terry,  63  Tex.  3S0;  ai  Am.  &  Eng.  R. 


Itwould  take  away  his  right  to  stopover  Cas.  333iJ0  Am.  Rep.  5391  Galvc 
■  :rminal  points.  Hutchinson  on  Car-  etc.,  R.  Co.  v.  Crispf,  73  Tei 
B,  f  J7S.  But  provisions  on  this  sub-     Pennsylvania  R.  Co.  v.  Aspell,  . 


'& 


Ject  must  be  clear,  and  where  they  are  St.   147 ;   Petmsylvania  R.  Co.  1 

of  doubtful  Import,  will  be  construed  gore,  3a  Pa.  St.   294;   Brulard  u.  The 

■gainst  the  company,  and  the  paaaen-  Alvin,  45    Fed.    Rep.   766;     Nunn  v. 

ger  will  be  held  to  iiave  the   right  to  Georgia   R.   Co.,   71   Ga.  710;  51  Am. 


a; 


ninal  points.  Auerbach     Rep,    384;    Chicago,   etc.,   R.   Co. 
ent.,  etc..  R.  Co..  89  N.     Fisher,  66  111.  153;  EyansviUe,  etc,  ' 
[  ;  6  Am.  &  Eng.  R.  Cae.  334;  41     Co.    v.    Kyte    (Ind.   1893),   31    N. 


Am.  Rep.  290.  In  this  case  the  pas-  Rep.  i 
senger  bought  a  ticket  for  passage  Where  a  passenger  on  defendant's 
from  St.  Louis,  over  the  several  roads  train  led  his  seat,  as  the  train  ap- 
menlioned  in  coupons  annexed  to  the  proached  his  station,  with  a  view  to 
ticket,  to  the  city  of  New  York.  It  getting  off,  and  went  to  the  rear  plat- 
was  specified  on  the  ticket  that  It  form,  whereupon  the  conductor,  looking 
was  "'good  for  one  continuous  pass-  into  the  car,  failed  to  see  him,  and  sup- 
age  to  point  named  in  the  coupon  at-  posing  that  he  had  got  off,  omitted  to 
tached."  The  court  said:  "The  Ian-  call  the  name  of  the  sUtion  and  ordered 
guage  printed  upon  the  ticket  must  be  the  train,  which  had  not  stopped,  to 
regarded  as  the  language  of  the  defend-  move  on.  whereby  the  passenger  was 
ant.  and  if  it  Is  of  doubtful  import,  the  compelled  to  alight  some  live  or  six 
doubt  should  not  be  solved  to  the  det-  hundred  yards  beyond  his  station  and 
riment  of  the  passenger.  H  it  had  been  in  consequence  incurred  Injuries  from 
intended  by  the  defendant  that  the  which  he  died,  it  was  held  that  the 
passage  should  be  continuous,  from  St.  company  was  liable  in  more  than  nomi- 
Louis  to  New  York,  such  intention  nal  damages.  Louisville,  etc.,  R.  Co.  f. 
shouldhavebeenplainlyexpressed.and  Mask,  64 Miss.  738;  30  Am.  &  Eng.  R. 
not  left  in  such  doubt  as  might,  and  nat-  Cas.  564. 

urally   would,  mislead  the  passenger."  It  is  not  sufficient  that  the  speed  of  a 

a.  Hobbs  V.  London,  etc.,  R.  Co.,  L.  train  is  slacitened.     And  If,  aitKi  pass- 

R.,  10  Q^  B.   iti;    Robion   v.  North  ing  a   station,  the  speed  of  thecaris 

1112 


>y  Google 


CkriTiitg  B«r<»d            TICKETS  AND  FARES.  DMtlMtloB. 

sleeping  passenger  when  he  reaches  his  station,^  and  a  failure  to 
comply  with  an  agreement  made  by  the  conductor  to  that  effect, 
whereby  the  passenger  is  carried  beyond,  imposes  no  liability  upon 
the  company.* 

again  slackened  that  the  pBBEcnger  may  elapsed,  backed  up  to  the  platform,  it 
get  off,  and  under  the  direction  of  the  was  held  that  the  company  was  not  lift- 
company  he  doei  get  off  and  In  so  do-  ble  nor  guilty  of  negligence.  Lewis  v. 
Ing  is  injured,  the  company  is  liable.  London,  etc.,  R.  Co.,  L.  R.,  9  C^  B,  66. 
Georgia  R.,  etc.,  Co.  v.  McCurdy,  45  In  a  like  case  where  the  train  was  not 
Ga.  ^;  12  Am.  Rep.  577.  backed  up,  it  was  held  that  there  was 

It  is  culpable  negligence  on  the  part  evidence  from  which  the  jury  might  in- 
of  a  railroad  corporation  not  to  stop  a  fer  negligence  on  the  part  of  the  corn- 
train  entirely  at  a  regular  station  to  pany.  Weller  v.  London,  etc.,  R.  Co., 
which  it  has  BOld  a  ticket,  and  give  a  L.  R.,  9  C.  P.  136;  Bridges  v.  North 
passenger  lime  and  opportunity  to  London  R.  Co.,  L.  R.,  6  c£  B.  377. 
alight.  It  is  also  negligence  for  its  of-  Under  South  Carolina  Gen.  Stat..  ^ 
ficers  to  induce  a  passenger  to  ieave  a  T4S6,  providing  that  railroad  companies 
train  while  in  motion.  Bucher  v.  New  shall  cause  all  their  passenger  trains  to 
York  Cent.  R.  Co.,  9S  N.  Y.  128;  21  entirely  stop  at  all  stations  advertised 
Am.  &  Eng.  R.  Cas.  361.  as  stations  for  receiving  passengers,  for 

Thus  in  St.  Louis  R.  Co.  w.  Cantrell,  a  time  sufficient  to  receive  and  lei  off 
37  Ark.  519;  40  Am.  Rep.  105,  a  pas-  passengers,  a  company ,  receiving  a  pas- 
senger was  aroused  at  ten  o'clock  at  sengeron  board  a  mixed  train  and  col- 
nlght  hy  the  conductor,  and  informed  lecting  his  fare.  Is  obliged  to  carry  him 
that  his  station  was  reached,  and  told  Bafely,  and  stop  the  train  at  the  station 
■bv  the  brakeman  to  hurrj-  and  get  off.  to  which  he  has  paid  fare.  Thomas  v. 
The  train  was  moving  very  slowly  and  Charlotte,  etc.,  R.  Co.  (S.  Car.  1S93), 
he  stepped  off,  and  as  it  had  gone  past  17  S.  E.  Rep,  326. 

the  platform  he  tell  and  was  Injured.  Dutr  to  BB«k  Train, — When  the  train 

It  was  held  that  an  action  was  main-  over-shoota  the  station,  it  is  the  duty  of 

tainable  therefor.  the  conductor  to  back  the  train   to  the 

But  where  the   air-brakes    were    in  usual  stopping  place,  when  requested  to 

good  condition  when  the  train  started,  do  so  by  a  passenger.    New  York,  e'  ~ 


which  could  not  have  l>een  prevented,  &  Kng.  R.  Cas.  87 ;  7  Am.  St.  Rep. 
and  on  [bis  account  the  train  ran  past  4;!  ;  Memphis,  etc,  R.  Co.  v.  Whit- 
the  sUtlon,  it  was  held  that  this  did  not     field, 44  Miss.  466;  7  Am.  Rep.  699 ;  Foy 


e  negligence  on  the  part  of  the  v.  London,  etc.,  R.  Co.,  18  C.  B.,  N.  S. 
company.  Porter  u.  Chicago,  etc.,  R.  325.  And  in  Gulf,  etc.,  R.  Co.  v.  Head 
Co,.  80  Mich,  156;  30  Am.  St,  Rep.  .^11.  (Tex.  1891),  15  S.  W.  Rep.  504,  it  was 
Nor  is  it  fer  le  negligence  for  a  rail-  held  to  be  error  to  refuse  to  charge  that 
road  company  to  run  a  passenger  train  if  the  plaintiff  got  off  the  train  without 
beyond  the  usual  stopping  place  at  a  protest  or  objection,  and  without  Te- 
station, and  then  to  pause  a  sufficient  questing  the  conductor  or  other  agent 
length  of  time  and  reverse  the  motion,  of  the  company  to  back  the  train  to  the 
■o  as  to  back  the  train   to  the  proper     station,  she  could  recover  no  damages 

iitace;  hut  whether  the  pause  was  so    by  reason  of  having  had  to  walk  back 
□ng  that  It  indicated  an  invitation  to    to  the  station. 

passengers  to  alight,  and  whether  the  1,  Nichols  v.  Chicago,  etc.,  R.  Co, 
backward  movement  was  made  without  90  Mich,  303;  McClelland  v.  Louis- 
'ning  while  they  were  alighting,  are     vllle,  etc.,  R.  Co.,  94  Ind.  376;  18  Am. 

_... <■  ._..   r__  .u_  .._.       ^L__      ^    g^g.     jj      Q^^     160— a    case   of  a 

drunken  passenger. 

3,  Sevier  v.  Vicksburg,  etc.,  R.  Co., 
61  Miss.  8;  18  Am,  &  Eng.  R,  Cas. 
345;  48  Am.  Dec.  74;  Nunn  w.  Georgia 
pany,  nui,  ai  cne  ume,  11  nsa  posseo  ne-  R.  Co.,  71  Ga.  710;  51  Am.  Rep.  384  ; 
yondtheplatform,  and  the  plaintiff,  who  the  court  In  this  last  case  declining 
was  well  acquainted  with  the  station,  to  decide  how  far  a  custom  on  the  part 
alighted  at  night  and  was  Injured,  and  of  conductors,  known,  or  which  may 
the  train,  only  a  brief  interval  having  be  presumed  to  be  known,  to  the  com- 
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If  the  train  does  not  regularly  or  ordinarily  stop  at  the  pas- 
senger's place  of  destination,  the  company  is  not,  in  the  absence 
of  a  special  contract,  bound  to  stop  at  that  station;*  its  duty 
towards  a  passenger  in  such  a  case  is  fully  satisfied  by  notifying 
him  in  due  time  that  the  train  will  not  stop,  and  giving  him  an 
opportunity  to  alight  at  some  other  station  on  the  road,  from 
which  he  may  take  passage  on  the  first  train  of  the  company 
which  regularly  stops  at  the  station  named  in  his  ticket.*  And  a 
railroad  company  does  not  waive  its  rights,  under  certain  regula- 
lations  by  which  certain  trains  do  not  stop  at  certain  stations,  by 
the  conductor  punching  and  taking  up  the  ticket,  after  having 
told  the  holder  that  the  train  does  not  stop  at  his  place  of  desti- 
nation;* and  this  is  the  rule,  even  though  the  conductor  agrees 
with  the  passenger  when  he  punches  his  ticket,  that  he  will  stop.* 
A  refusal  by  the  agent  to  sell  an  intending  passenger  a  ticket 
because  the  train  which  he  proposes  to  take,  is  not,  under  the  regu- 
lations of  the  company,  allowed  to  stop  at  his  point  of  destina- 


modifj  this  rule,  as  there  was   nothing  S.  Trotlinger  v.  East  Tennessee,  etc., 

in  the  case  falling  within   auch  a  prin-  R.  Co..  ii  Lea  (Tenn.)  sjj;   13  Am.  & 

ciple.  Eng.  R.  Cas.  49;  ChicB^,  etc.,  R.  Co. 

1.  Plait  T.  Chicago,  etc.,   R.  Co.,  63  x>.  Randolph,  (3  111.  510. 

Wig.  511;  31  Am.  £  Eng.  R.  Cas.  319;  It  has  been  held  that  if  the  conductor 

Chicago, etc.,  R.  Co.  v.  Randolph,  53  accepts  a  passenger's  fare  after  having 

111.   510;    Pittsburgh,  etc.,   R.   Co.   v.  been  told  at  what  station  he  desires  to 

Nuzum,  50  Ind.  141 ;  19  Am.  Rep.  703 ;  stop,  it  is  his  duty  Co  stop  the  train 

Ohio,  etc.,   R.  Co.  v.   Applewhite,  51  there  and  permit  him  to  alight.     Cald- 

Ind.540i   Lake   Shore,   etc.,  R.  Co.  v.  well    v.   Richmond,   etc.,   R.    Co.,  89 

Pierce,  47  Mich.  277;  3  Am.  &  Eng.  R.  Ga.  550. 

Cas.  340;  Pittsburgh,  etc.,  R.  Co.  v.  4."Ohlo,  etc.,  R.  Co.  v.  Hatton,  60 

LIghtcap  (Ind.  1893),  34  N.  E.  Rep.  343.  Ind.  la.     And  it  was  further  held  that 

In    Humphries  v.  Illinois  Cent.  R.  where,  ia  such  case,  the  passenger  has 

Co.,  70  Miss,   453.  under  the  circum-  a  ticket  containing  a  stipulation  that 

stances  of  the  case,  it  was  held  to  be  a  It  is  "  good  only  on  trains  stopping  at 

question   for    the    jury,  whether    the  station  named,    and  he  is  informed  bj 

plaintifT  had   a   special  contract  with  the  conductor  that  the  train   does  not 

the  defendant  company  that  he  should  stop   at  that   station,  he   cannot   infer 

be  allowed  to  get  off  at  a  certain  Bta-  any  right  on  the  part  of  the  conductor 

lion,  which,  by  the  custom  of  the  com-  to  agree  to  slop  at  such  station. 

pany,  was  not  a  regular  stopping  place  But  where  a  passenger  afler  getting 

for  that  particular  train.  upon  a  train  told  the  conductor  that  he 

In  Sira  V.  Wabash  R.  Co.,  115  Mo.  wished  to  be  put  olT  al  a  point  on  the 
137,  (he  plainlifF  sued  the  company  for  road  which  was  not  a  regular  station, 
compelling  him  to  jeas'e  the  train  be-  but  at  which  the  conductors  of  the  corn- 
fore  reaching  his  destination,  on  the  pany's  trains,  to  the  company's  know]- 
ground  that  the  train  did  not  stop  edge,  were  frequently  in  the  habit  of 
held  that  proof  that  the  stopping    and   putting  off  passengerv. 


train  sometimes  stopped  at  plaintilTs  and  he  paid  the  fare  claimed  for  trans- 
station  was  sufficient  to  show  a  wrong-  porting  him  to  that  place,  and  the  con- 
ful  expulsion,  and  to  cast  upon  the  ductor  refused  to  put  him  off  there,  but 
company  the  burden  of  showing  that  carried  him  to  the  next  station.  It  was 
such  stops  were  exceptional  and  in  held  that  this  was  a  violation  of  the 
pursuance  of  special  instructions  only.  contractofcarriage,for  which  theplain- 
3.  Plait  V.  Chicago,  etc.,  R.  Co.,  63  tiff  could  recover.  Hull  v.  East  Line. 
Wis.  511 ;  11  Am.  &  Eng.  R.  Cas.  319.  etc.,  R.  Co.,  66  Tex.  619;  i3  Am.  & 
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tion,  is  sufficient  notice  to  him  that  any  agreement  the  conductor 
may  make  to  stop  at  such  station  is  beyond  his  authority,  and  not 
binding  on  the  company.^  The  words  "  good  on  passenger  trains 
only,"  contained  in  a  ticket,  do  not  amount  to  an  agreement  on 
the  part  of  the  company  that  all  of  its  passenger  trains  will  stop 
at  the  stations  designated  on  the  ticket.* 

S.  Doty  of  FuHBger. — It  is  the  duty  of  the  passenger  to  inform 
himself  whether  the  train  on  which  he  intends  taking  passage 
stops  at  the  station  for  which  he  holds  a  ticket,  and  if  he  fails  to 
take  this  precaution,  and  boards  a  train  which  does  not,  under 
regulations  of  the  company,  stop  at  his  point  of  destination,  the 
company  will  not  be  liable  for  not  stopping  thereat,  provided  the 
passenger's  mistake  was  not  induced  by  the  company  or  its 
agents.'  The  passenger  may  rely  upon  the  representations  of 
the  ticket  agent,*  unless  indeed  he  is  subsequently  afforded  such 
additional  information  as  no  prudent  or  reasonable  man  would 
fail  to  regard.''    When  the  passenger  holds  a  ticket  for  a  flag 

Eng.  R,   Ca«.   iii.     See  dUo  We«tem  Tcitas,   elc    R.  Co.   v.   White   {Tex. 

R.IJo.  V.  Young,  51  Gb.  489.  1S91 ):  17  S.  W.  Rep.  41^   the  plaintiff 

1.  Alabama  G.  S.  R.  Co.T>.Carmlch-  brought  suit  against  a  railroad   com- 

ael,  90  Ala.   19;    44  Am.  &   Eng.  R.  pan^  for  carrj'lng  him  beyond  the  ata' 

Caa.  386.  tion   for  which  he  purchaeed  a  ticket. 

a.  Ohio,  etc..  R.  Co.  v.  Swarthout,  The  day  before,  a  new  schedule  went 
67  Ind.  567;  33  Am.  Rep.  104.  Nor  do  into  efllecC,  \>j  which  the  night  train 
the  words,  **  for  this  day  and  train  each  way  wa<  no  longer  advertised  to 
only,"  on  a  ticket,  amount  to  a  repre-  stop  at  the  said  station  as  formerly,  but 
■entation  thai  a  particular  train  will  the  two  day  trains,  however,  were  un- 
stop at  the  station  named  in  the  ticket,  changed,  and  these  latter  alTorded  suffi- 
Duling  V.  Philadelphia,  etc.,  R.  Co.,  cient  accommodation  for  the  business 
66Md.  ilo;  37  Am.  &Eng.  R.CaB.84.  at  that  and  other  small  stations  along 
In  both  ofthese  cases  itwas  held  that  the  the  road.  The  plaintiff  was  told  by  the 
•ale  of  a  ticket  to  a  particular  station,  agent  when  he  purchased  the  ticket 
just  before  the  departure  of  a  train,  did  that  the  train  he  was  about  to  take 
~  ~>l  conilitute  a  representation  that  that  would  not  atop  at  his  station.  The  con- 
ductor told  him  the  same  thing  before 
the  train  started,  and  requested  him  to 
alight,  which  he  declined  to  do;  the 
^  ,  conductor  remarked  to  him  at  the  time 
V.  Nuium,  50  Ind.  141;  19  Am.  Rep.  that  he  was  "  hunting  a  lawsuit."  He 
703;  Piatt  V.  Chicago,  etc.,  R.  Co.,  63  was  carried  paat  his  destination  to  the 
Wis.  511;  31  Am.  &  Eng.  R.  Cas.  319:  sUtion  beyond,  at  which  place  he 
Chicago,  etc.,  R.  Co.  v.  Randolph,  53  boarded  the  train  returning,  notwith- 
111.  510;  Lake  Shore,  etc.,  R.  Co.  v.  standing  the  fact  that  he  was  informed 
Pierce,  47  Mich.  377 ;  3  Am.  &  Eng.  R.  that  It  made  no  stop,  and  ao  was  a  sec- 
Cas.  340;  Logan  v.  Hannibal,  etc.,  R.  ond  time  carried  past  to  the  place  from 
Co.,  77  Mo.  663;  13  Am.  &  Eng.  R.  which  he  sWrted.  Notice  of  the  change 
Cai,  140;  Atchison,  etc.,  R.  Co.  t>.  was  published  at  the  station.  Itwas 
Gants,  38  Kan.  608;  34  Am.  &  Eng.  R.  held  that  under  the  Rev.  Stats,  of 
Caa.  390:5  Am.  St.  Rep.  780;  Beau-  Texaj,  art.  4226,  the  regulation  that  one 
champ  V.  International,  etc.,  R.  Co.,  56  train  each  way  should  not  stop  at  all 
Tex.  339;  9  Am.  &  Eng.  R.  Caa.  307;  stations  was  reasonable,  and  that  as  it 
Oullng  V.  Philadelphia,  etc.,  R.  Co.,  66  hadbeenadvertiBed,andtheplaintiffwaa 
Md.  110.  informeii  of  It,  he  could  not  recover. 

And   ao,  where  a  passenger  takes  a  4.  Pittsburgh,  etc.,  R,  Co.  v.  Nuzum, 

train  which  he  knows  does  not,  accord-  50  Ind.  141;  19  Am.  Rep.  703. 

log  to  the  rules  and  regulations  of  the  '■  ^^ke  Shore,  etc.,  R.  Co,  v.  Pierce, 

company,  atop  at  his  station.    Thus,  in  47  Mich.  277*,  3  Am.  &  Eng.  R.  Cai. 

1116 


,Google 


CuTTiiig  Baytnia  TICKE  TS  A  ND  FA  RES. 

station,  and  knows  It  to  be  such,  and  that  the  trains  do  not  stop 
there  "unless  some  request  is  made  upon  the  conductor  to  do 
so,"  it  is  held  to  be  his  duty  to  seasonably  make  the  request,  and 
failing  to  do  so,  he  cannot  recover  from  the  company  for  carrying 
him  beyond  his  destination.* 

3.  XeoniTe  of  Keoorery — Contributory  Negligenoe,  etc. — When  the 
passenger  is  carried  beyond  his  destination  by  the  negligence  of 
the  carrier,  but  without  any  circumstances  of  aggravation,  the 
true  measure  of  damages  is  compensation  for  any  injury  or  incon- 
venience naturally  resulting  from  the  wrong  and  traceable  to 
it  as  the  proximate  cause  ;*  but  behind  such  cause  the  law  will 
not  go,  as  it  would  involve  an  investigation  endless  as  well  as 
useless.'      In  order  that  the  aggrieved  passenger  may 


uo;  Dje  V,  Virginia,  etc.,  R,  Co., 

Wash.  Law  Rep.  369.    See  also  Barit 

V.  Nen  York  Cent.  R.  Co.,  34  N.  Y.  pense  of  $i.,^o,  a  verdict  for  $750  dam- 

599;  Page  V.  New  York  Cent.  R.  Co.,  ages  was  held  to  be  excessive,  and   the 

6  Duer  (N.  Y.)523.  judgment  reversed.      Marshall    v.   St 

1.  Gulf,  etc.,  R.  Co.  V.   Ryan   (Tex.  Louie,  etc.,R.  Co.,  78  Mo.  610;  18  Am. 

1891),  18  S.  W.  Rep.866i  Chattanooga,  &  Eng.  R.  Gag.  i^. 
etc.,  R.  Co.  If.  Lyon,  15  L.  R.  A.  S57.         And  a  verdict  of  %yxi  is  ciceasive  for 

S.  Kelly  v.  Hannibal,  etc.,  R.  Co.,  70  carrving    a    passenger    less   than    300 

Mo.   604;  Trigg   11.  St.  Louis,  etc.,  R.  yards   past  hie  station  and  putting  him 

Co.,  74  Mo.  147;  6  Am.  &  Eng.  R.  Caa.  off  the  train  in  the  night   at   a  muddy 

345;  41  Am.  Rep.  305;  Southern  R.  Co.  place,  where  the  exposure  did  not  alfect 

T>.  Kendrick,  40  MisE.  375 ;  90  Am.  Dec.  his  health,   and  about  the  only  Incon- 

331 ;  Mobile,  etc.,  R.  Co.  v.  McArthur,  venience    experienced    was  the    walk. 

43  Miaa.  180;  Memphis,  etc,  R.  Co.  v.  Texas,   etc,  R.   Co.  v.  Florence  (Tex. 

Whitfield,   44   Mise.  466;  7  Am.  Rep.  1889),  14  S.  W.  Rep.  1070. 
£90;  Chicago,  etc.,  R.  Co.  v.  Scutt,  59        BnrdMi  of  Proof. — In  an  action  to  re- 

MisB.  4;6;  6  Am.  &  Eng.  R.  Cas.  341*  cover  damages  for  caiTjing   plaintifF 

International,  etc.,  R.  Co.  v.  Terry,  63  beyond   her  destination,   it   appeared 

Tex.  380;  31  Am.  &  Eng,  R.  Cas.  313;  50  that  she  was  seventv  years  of  age,  and 

Am.  Rep.  519 ;  Pennsylvania  R.  Co.  v.  was  only  carried  a  few  hundred  yards 

Aspetl,  23  Pa.  St.  147;  Cincinnati,  etc,  beyond  the  station  where  she  intended 

R.  Co.  V.  Eaton,  94  Ind.  478;  18  Am.  &  to  alight.     It  was  between  eight  and 

Eng.  R.  Cae.  254;  Pink  v.  Albany,  etc.,  nine  o'clock  at  night,  the  ground  was 

R.Co,  4  Lans.  (N.  Y.)  147.  wet,  and  it  was  raining  slightly.   At  the 

Where  the  train  ran  two  miles  be-  time  of  the  trial  the  plaintiff  was  shown 
yond  the  plaintiffs  station  to  a  water-  tobesuSeiing  fromabronchialtrouble^ 
tank,  when  he  demanded  of  the  con-  which  was  serious  and  probably  per- 
ductor  that  the  train  return,  and  the  manent.  It  was  held  that  to  enable 
conductor  eaid  he  could  either  leave  plaintlfl  to  recover  for  her  sickness, 
the  train  tlien  or  ride  to  the  next  sta-  she  was  bound  to  show  affirmativelv 
tion,  and  the  plaintiff  then  lefl  the  train,  that  it  resulted  from  the  exposure,  and 
it  was  held  that  this  whs  a  compulsory  that  the  burden  of  proof  to  establish 
choice;  but  no  Insult  having  been  that  fact  rested  upon  her  throughout 
offered  the  plaintiff  by  the  company's  the  trial  and  did  not  shift  upon  the  de- 
officers,  he  was  entitled  to  recover  pe-  fendant  St.  Louis,  etCn  R.  Co.  u. 
cuniary  damages,  but  not  punitive  dam-  Bums,  71  Tex.  479.  To  the  same  ef- 
ages.  Thompson  «.  New  Orleans,  etc.,  feet  is  Gulf,  etc.,  R.  Co.  v.  Head  (Tex. 
R.  Co.,  50  Miss.  31s;  19  Am.  Rep.  la.  1891),  15  S.  W.  Rep,  504. 
If  the  ptalntiffwas  at  thetimesufferlng  S.  Lewis  v.  Flint,  etc.,  R.  Co.,  54 
with  a  disease,  testimony  thereof  may  Mich.  55 ;  j8  Am.  &  Eng.  R.  Cas.  363; 
be  given  on  the  trial.  Mobile,  etc.,  R.  51  Am.  Rep.  790;  McClelland  d.  Louis- 
Co.  V.  McArthur,  43  Miss.  180.  ville,  etc.,  R.  Co.,  94  Ind.  376;  iS  Am. 

ExeenlTB  Damagti. — Where  a  female  &  Eng.  R.  Cas.  ado- 
passenger  was  taken  beyond  her  desti-         In   Hobbs  i>.   London,   etc,  R.  Co, 
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exemplary  damages  the  carrier's  wrong  must  be  attended  with 
circumstances  of  fraud,  malice,  oppression,  insult  or  other  willful 

misconduct.*     If  the  passenger  is  negligent  in  not  leaving  the 

L.  R.,  10  Q.   B.  Ill,  the  plaintiff  and  £ng.  R.  Cae.  134.    Se«  also  Helm  v. 

his  wife  took  a  train  from  London  at  McCaughan,  33  Miss.  17;  66  Am. 
midnight,  which  the;'  were  told  went     Dec.  5B8. 

to  Hampton  Court,  where  thej  resided.  In  an  action  against  a  railroad  com- 
The  train  landed  plaintiff  and  his  wife,  pany  by  a  passenger,  for  damages,  it 
at  one  o'clock  In  the  morning,  at  a  sta-  appeared  that  she  purchased  a  ticket 
tion  about  six  miles  from  tneir  desti-  to  a  certain  station;  that  she  was  car- 
nation. Thej  could  iind  no  public  ried  beyond  the  station  without  an  op- 
houae  open  and  were  forced  to  walk  portunity  to  alight;  that  on  the  dls- 
home,  In  consequence  o(  which  the  covery  of  such  fact,  she  requested  the 
wife  was  made  slcli.  It  was  held  that  conductor  to  return  to  the  station,  but 
damages  could  l>e  recovered  for  the  he  refused  to  do  so  and  expelled  her 
long  walk  the  plaintllf  was  compelled  from  the  train.  It  was  held  Chat  In 
to  take,  but  that  the  damages  arising  absense  of  proof  by  the  defendant,  of 
(romthewWe'sBlckness  were  too  remote  some  controlling  exigency,  the  refusal 
and  were  not  recoverable.  to  return  to  the  station,  and  the  eject- 
But  where  a  passenger  was,  through  ment,  were  willful  and  malicious,  and 
no  fault  of  his  own,  carried  some  dls-  entitled  the  plaintiff  to  exemplary 
tance  beyond  his  station  and  there  put  damages.  In  such  a  case  a  request  to 
off  the  train,  and  in  going  back  to  the  charge  the  jury  that "  there  is  no  proof 
station  fell  through  a  cattle-guard  or  to  show  willfulness  or  oppressiveness 
trestle  and  was  Injured,  it  was  held,  orcruelty  on  the  part  of  the  conductor, 
that  he  was  entitled  to  recover  dam-  without  which  a  jury  can  only  find  a 
ages  from  the  company.  In  such  a  verdict  for  actual  damages  sustained 
case,  the  Injury  received  Is  not  the  re-  by  the  plaintiff,  and  that  in  the  absence 
mote  consequence  of  the  wrong  done  of  such  proof  a  verdict  for  exemplary 
by  the  company,  in  carrying  him  be-  damages  cannot  be  sustained,"  was 
yond  the  station  and  putting  him  off  properly  refused  as  too  narrow.  Sam- 
at  a  point  beyond  where  he  was  en-  uels  v.  Richmond,  etc.,  R.  Co.,  35  S. 
titled  to  get  off,  but  is  the  natural  and  Car.  493. 

proximate  consequence  of  the  wrong  And  where  a  woman  was  carried 
done  in  carrying  him  to  the  point  k>e-  tiejond  her  station,  at  which  the  sers- 
yond  the  station.  Winkler  v.  St.  Louis,  ants  of  the  company  refused  to  put 
etc.,  R.  Co.,  II  Mo.  App.  99.  The  her  off,  and  to  whom  they  were"ln- 
court,  by  Thompson,  J.,  said ;  "  If  decorous  or  insulting,  either  In  words, 
a  railway  carrier,  instead  of  dis-  tone,  or  manner,"  it  was  held  that  puni- 
charging  his  passenger  at  the  place  of  tlve  damages  were  recoverable.  Louis- 
destination  called  for  by  the  contract  ville,  etc,  R.  Co.  v.  Ballard,  a  L.  R. 
of  carriage,  lands  him  at  another  place  A.  694. 

from  which  he  cannot  reach  the  place  But  punitive  damages  cannot  be  re- 
of  destination  by  any  practicable  route  covered  on  proof  of  mental  anxiety 
without  encountering  a  serious  danger,  occasioned  by  the  separation  of  the 
and  the  passenger  Immediately  there-  plaintiff  from  his  family,  it  not  appear- 
after,  proceeding  by  the  only  pracEl-  ing  that  the  failure  to  stop  at  his  station 
cable  route  to  the  place  of  destination,  was  willful  or  attended  with  eircum- 
wlthout  fault  or  negligence  on  his  stances  of  malice,  insult,  or  oppression. 
part,  encounters  such  danger  and  is  Dorrah  v.  Illinois  Cent.  R.  Co.,  65 
hurt,  we  have  no  difficulty  in  saying  Miss.  14;  30  Am.  &  Eng.  R.  Gas,  576. 
that  the  hurt  is  a  proximate  conse-  And  in  Chicago,  etc.,  R.  Co.  v.  Scurr, 
quence  of  the  wrong  done  by  the  car-  59  Miss.  456;  6  Am.  &  Eng.  R.  Cas. 
rier.  A  prudent  carrier  would  foresee  341,  where  the  plaintiff  was  carried  8 
such  danger  to  the  passenger,  and  miles  beyond  his  destination,  and  was 
should,  we  think,  be  held  lx>und  to  given  a  pass  to  return  to  his  station  by 
foresee  It.  and  to  answer  the  conse-  a  train  due  In  a  few  hours,  and  the 
quences  of  it."  conductor's  demeanor  was  courteous 
1.  NewOrleans,etc.,  R.Co.i'.  Hurst,  throughout,  the  only  claim  of  suffer- 
36  Miss.  660;  Dawson  v.  Louisville,  in^  beluK  that  while  at  the  place  at 
etc.,  R.  Co.  (Ky.  1883),  11    Ai 
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train  at  his  station,'  or  voluntarily  jumps  from  the  train  while  in 
motion  in  order  to  avoid  being  carried  beyond,'  or  is  otherwise 

■om«from  cold,"  it  was  held  that  the  grievous  than  that  of  which  we  h«ve 
circnmitanceE  did  not  justify  the  im-  ourselves i>een  gulltv." 
position  of  punitive  damages.  The  1.  A  pasgenger  at  night  was  asleep 
court,  b_v  Chalmers,  C.  J.,  said  :  "  Did  when  the  train  stopped  at  his  destitia- 
ttie  proof  -warrant  the  rendering  of  ex-  tion,  and  he  failed  to  get  off.  Me  was 
emplarj  damageB  ?  By  a  long  train  of  awaliened  by  the  c^onducto^,  who  stated 
deciEions  in  this  state,  which  simply  an-  thai  he  was  slill  near  the  station, 
nouncetheruleeverywhererecognized,  Rather  than  go  a  long  distance  to  the 
such  damages  are  permisaible  only  next  stopping  place,  Che  train  was  stop- 
where  there  has  lieen  some  element  of  ped  at  his  request  and  he  got  off;  he 
intentional  wrong,  or,  in  the  absence  of  then  discovered  that  he  was  in  a  swamp 
Intention,  a  negligence  so  gross  as  to  a  mile  from  the  depot  and  would  have 
evince  a  reckless  disregard  of  con-  to  walk  over  a  long  bridge  in  returning, 
fetjuences.  The  idea  is  variously  ex-  While  on  the  bridge  carrying  his  child, 
pressed  bj  different  text  writers  and  he  saw  an  approaching  freight  train, 
Judges,  and  sometimes  with  a  multl-  and  hurrying  back  barely  escaped  being 
tude  of  words ;  but  if  to  the  words '  neg-  run  over;  he  was  feeble,  and  the  exertkm 
ligence' and 'intention'we  add  the  word  and  excitement  caused  injury  to  his 
'  insult,'  we  will  perhaps  suilicientiv  health,  and  he  sued  the  railroad  corn- 
embrace  all  the  states  of  case  in  which  pany  for  damages.  It  was  held  that  he 
such  damages  should  be  awarded  by  a  could  not  recover,  though  probably  mi*- 
jury  or  sanctioned  by  a  court.  Where  led  by  what  the  conductor  said  as  to 
the  negligence  of  which  a  defendant  where  the  train  was;  he  was  negligent 
has  been  guilty  bears  no  aspect  of  in  not  getting  off  at  the  Ktation,  and  the 
recklessness  or  willfulness,  and  is  conductor  was  serving  him  and  not  the 
wholly  free  from  any  element  of  company  in  subsequently  stopping. 
Insult  or  rudeness,  there  is  no  justi-  Wilson  v.  New  Orleans,  etc.,  R.  Co„ 
fication  tor  the  imposition  of  any  68  Miss.  9.  See  also  Til Jcry  t>.  Bond, 
damages  beyond  such  as  will  fully  com-  38  Fed,  Rep,  835. 

■     '   r   all  injuries   actually   bub-  >.  Pennsylvania  R.  Co.  r.  Aspell,  jj 


tained.  Full  compensation  for  all  actual  Pa.  St.  1117;  Damont  v.  New  Orleans, 
damage  may,  in  the  case  of  severe  in-  etc.,  R.  Co.,  9  La.  Ann.  441;  61  Am. 
Juries,    or  the  disappointment  of  im-     Dec.  314;  IllinoisCent.  R.  Co.  i>.  Able, 


portant  engagement  I,  embrace  amounts  59  111.  131 ;  Jefferson  ville,  etc.,  R.  Co., 
as  large  as  if  given  by  way  of  punish-  t> .  Hendriclts,  36  Ind.  13S;  Jeffersonville, 
ment;  but  it  the  injuries  have  sprung  etc.,  R.  Co.  v.  Swift, 26  Ind.  459;  Wat- 
from  that  sort  of  negligence,  care-  son  p.  Georgia  Pac.  R.  Co.,  81  Ga.  476; 
lessness,  or  forge tfuloess  to  which  man-  Kelly  v.  Hannibal,  etc.,  R.  Co.,  70  Mo. 
kind  generally  are  prone,  the  essential  604;  Walker  v,  Vicksburg.  etc.,  R.  Co., 
idea  of  punishment  must  be  discarded.  4  La.  Ann. 795;  41  Am.  &  Eng.  R.  Cas. 
In  the  case  at  bar  defendant's  conduc-  171;  17  Am.  SL  Rep.  417;  Reibel  o. 
tor  was  clearly  remiss  in  duty,  but  it  Cincinnati,  etc.,  R.  Co.,  114  Ind.  476. 
is  quite  as  apparent  that  he  was  neither  Just  i>efore  the  station  which  was  the 
willfully,  recklessly,  nor  rudely  so.  His  passenger's  destination,  was  reached, 
negligence  was  inexcusable  as  to  one  the  conductor  called  out  its  name.  The 
who  demanded  compensation  for  all  train  moved  on  about  165  yards  past 
losses  thereby  sustained,  but  it  affords  the  platform,  and  the  passenger  there- 
no  ground  whatever  for  Che  imposi-  upon  jumped  off  while  the  train  was 
tion  upon  his  superior  of  that  kind  of  still  Inmotion,  and  was  Injured  thereby, 
punishment  which  would  stamp  hie  After  he  jumped,  the  train  proceeded  i 
act  as  criminal.  It  sprang  from  that  littlefurther,  and  than  backed  down  on  a 
temporary  thoughtlessness  and  inatten-  side  Crack.  It  was  held  that  the  passen- 
tion  of  which  we  are  all  more  or  less  ger's  negligence  in  jumping  from  the 
guilty  in  the  discharge  of  our  daily  train  while  in  motion  was  the  cause  of 
duties.  For  iC  we  musC  respond  in  full  the  accident,  and  that  anon-iutt  should 
compensation  to  those  who  have  a  have  been  granted.  Savannah,  etc,  R. 
right  Co  demand  fidelity  and  care  at  Co.  v.  Watts,  83  Ga.  339. 
our  hands;  but  to  punish  us  beyond  OUld  Jumping  Tnm  Tials. — The 
this  would  be  to  inflict  a  wrong  more  foregoing  rule  seems  to  be  relaxed  in 
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guilty  of  contributory  negligence, *  it  will  constitute  a  bar  to  his 
recovery.     In  actions  of  this  kind  the  complaint   should   aver, 

the  case  of  children  thus:  The  plain- 
tiff^ an  infant  ten  jeltrs  old,  was  sent  by  ...  „ 
his  mother  on  an  errand  to  a  town  a  Curdy,  aj  Ga.  JSS;  ii  Am.  Rep.  577, 
few  miles  distant,  and  was  warned  by  It  is  otherwiBe,  however,  if  he  is  in- 
her  generally  not  to  leave  the  train  duced  to  jump  by  being  told  by  Bome 
while  in  motion.  He  boarded  afrelght  one  on  the  train  that  it  will  not  stop 
train;  the  conductor  took  his  fare  and  at  his  station,  and  it  does  not  appear 
aslted  him  where  he  was  going,  but  that  his  informant  is  connected  with 
failed  to  inform  him  that  the  train  ran  the  cotnpany.  Herman  v.  Chicago, 
pait  the  itation  for  which  he  was  bound  etc,  R.  Co.,  79  Iowa  161. 
loaswiCch, then hackedintothe  station.  1.  In  Texas,  etc.,  R.  Co.  -a.  Cole,  66 
The  plaintiff  did  not  know  these  facts,  Tex.  563 ;  37  Am.  d  Eng.  R.  Cas.  144, 
and  on  the  train  passing  the  station,  a  ticket  agent  of  the  company  negli- 
becoming  alarmed,  and  fearing  that  he  gently  sold  a  ticket  to  a  point  on  its 
would  be  carried  beyond  his  destina-  line  at  which  the  train  did  not  stop. 
tion,  he  jumped  from  the  train  and  was  Upon  the  train  reaching  the  point,  the 
injured,  the  conductor  using  no  precau-  conductor  refused  to  stop,  and  carried 
tion  to  prevent  him  from  jumping.  'It  the  passenger  to  the  neit  station,  at 
was  held  that  the  plaintiff  acted  in  the  which  she  left  the  train.  She  failed  to 
emergency  as  a  boy  of  his  age  would  be  make  any  inquiry  for  a  place  to  find 
likely   to   act,  and  could   not  be   held  shelter,  when  she  might  have  found  It 

Silty  of  contributory  negligence,  upon  inquiry.     There  were  no  houses 

immingway  v.  Chicago,  etc.,  R.  Co^  or  lights  in  sight  known  to  her  and  the 

72  Wis.  43;   33  Am.  &   Eng.  R.   Cas.  agent  closed  the  depot  almost  Immedi- 

511 ;  7  Am.  St.  Rep.  833.  atety  upon   her  arrival.     It  was  held 

Again,  in  an  action  againit  a  railroad  that  by   walking  back  to  her  destina- 

company  for  injury  to  a  boy  ten  years  tion,  instead  of  trying  to  find  shelter, 

of  ^e,  the  petition  alleged  that  the  boy  she  contributed  to  her  own  injury  and 

made  an  agreement  with  the  company  was  not  entitled  to  recover, 

to  carry  him  to   a  certain  flag  station  In  International,  etc..  R.  Co.  i'.  Wil- 

where   he    resided;   that  on   the  train  lard  (Tex.    1S86),  37  Am.  &  Eng.  R. 

approaching   the  said   station,   it   was  Cas.  280,  the  plaintiff  wag  carried  be- 

signailed   to   stop;   that  the   company  yond  his  destination  and  put  off  at  one 

negligently  disregarded  such  signal  and  end   of  a   trestle,   and   his  gun  at  the 

failed  to  stop  the  train;  that  the  boy,  other.     In  re-crossIng  the  treatle  after 

being  confused  and  frightened  by  being  getting   his   gun,   he   got   his  feet  wet 

BO  carried  past  his  destination,  jumped  and  muddy,  which  caused  him  to  slip 

from  the  train  and  was  injured.     Itivas  and  fall,  thereby  sustaining  an  injury, 

held  that  the  petition  did  not  show  on  for  which  he  sought  a  recovery.     It 

its  face  that  the  boy  was  guilty  of  con-  was  held  that  he  was  guilty  of  contrib- 

tributorr  negligence,  since  whether  the  utory  negligence  and   not  entitled   to 

mind  o(a  boy   ten  years  of  age  is  ma-  recover, 

ture  enough  to  make  him   responsible.  Where  the  plaintiff  was  carried   i;oo 

is  a  question  for  the  jury,     Avey  r.  Gal-  yardsbeyond  her destlnation,from  which 

veston,  etc.,  R.  Co.,  81  Tex.  143.  point  she  walked  back  to  thedepot,and 

Jwnpliis  br  Direction  of  the  Condno-  then,  refusing  the  aasisCance  of  friends 

tor. —  But  It  is  held  not  to  be  negligence  to  take  her  home  safely,  walked  there, 

per  se  for  tbe  passenger  to  leave  the  a  greater  distance,  it  was  held   error  to 

train  while  in  motion ;  if  he  is  told  by  refuse  a  charge  that  If  walking  back  to 

the  conductor  to  get  off,  or  given  by  the  depot  did  not   cause   her   sickness, 

him  to  understand  that  he  can  do  so  in  and   if  her  friends  offered  to  take  her 

safety,  and   the   surrounding   circum-  home  from  the  depot,  and  she  refused 

stances  are  such  as  to  give  him  reason  and  then  walked  a  greater  distance   to 

to   believe   he   may,   he   is  justified  in  her  home,  and  this  last  walk  caused  or 

making  the  attempt.     Bucher  v.  New  contributed   to   her  sickness,  then  she 

York  Cent,  etc.,  R.  Co.,  98  N.  Y.  138;  could  not  recover.     Gulf,  etc.,   R.  Co. 

ai   Am,  &  Eng,  R.  Cas.  361,;  Filer  n.  t.  Head  (Tex.  1891),  15  S,  W,Rep. 504. 

New  York  Cent.  R.  Co.,  49  N.  Y.  47 ;  See  generally   CoNTRtBt;TORY   Nbo> 

10  Atn.  Rep.  337;  Lambeth  r.  North  liobncb,  V0L4,  p.  15. 
1119 


>y  Google 


Xihibltlon  ud  TICKE  TS  A  ND  FA  RES.       fcrrtnte  «f  Tbikab 

either  that  the  train  upon  which  the  plaintiff  took  passage  should, 
under  the  rules  and  regulations  of  the  company,  have  stopp^  at 
his  station,  or  that  by  a  special  contract  the  company  bound  it- 
self to  stop  there  ;  if  either  of  these  allegations  be  true,  the  com- 
pany has  no  excuse  for  its  failure  to  stop.* 

IX.  ExsiBlTlOir  KXa  Sdibeitsea  of  Ticket.^ — A  railroad  com- 
pany has  the  right  to  make  regulations  requiring  passengers  to 
exhibit  and  surrender  their  tickets  to  the  proper  train  officials,  at 
suitable  and  reasonable  times,'  and  such  regulations  should  not 

1.  Ohio,  etc.,   R.  Co.,  v.  Hatton,  60  L.  R.,  11  Q.  B.  DIv.  107;  33  Am.  &  Eng. 

Ind.  la;  Ohio,  etc.,  R.Co,f.Swarthout.  R.  Cas.  551,  the  English  court  of  ip- 

?'  Ind.  567 ;  33  Am.  Rep.  104;  Porter  v.  peals  declined  to  pasE  upon  the  validity 

he  New  England,  17  Mo.  390.  of  such  a  regulation,  but  upon  the  whofe 

1.  For  an   exhaustive   tieatment  of  were  Inclined  to  doubt  it.     (See  espe- 

the  right  of  the  carrier  generally  to  clallj'  judgment  of  Lopes,  J.)     But  this 

eipel  passengers  from  his  vehicles  for  case  is  in  conflict  with  a  long  line  of 

non-compliance  with   the  regulations  American  decisions, 

here  mentioned;  what  time  should  be  Baason  oftlia  Bole. — The  reasons  for 

allowed  the  passenger  to  produce  his  upholding  the  vBliditv  of  such  a  rule  as 

ticket;  the  manner  of  expulsion,  and  this  arc  clearlj'  stated  b;  Denio,  C.  J., 

related  subjects,  the  reader  Is  referred  in  Hibbard  v.  New  York  Cent.  R.Co., 

to  the  article  Railroads,  vol.  19,  p.  15  N.  Y,45S.  He  said:  "  It  was  proved 

903  H  itg.  that  the  defendant's  company  had  es- 

S.  Louisville,  etc.,  R.  Co.  v.  Fleming,  tablished  a  r^ulation  hy  which  passcn- 

14  Lea   (Tenn,)  118;  18  Am,  &   Eng.  gers    were    required    to    exhibit   their 

R.  Cas.  347 ;  Baltimore,  etc.,  R.  Co.  v.  tickets,  when  requested  to  do  so,  b,y  the 

Blocher,  37  Md.  377;  Loringv.  Aborn,  conductor,  and  that  in  case  of  refiisal 

4  Gush.  (Mass.)  60B;  Stale  v.  Camp-  they  might  be  removed  from  the  cars, 

bell,  33  N.  J.  L.  309 ;  People  v.  Caryl,  If  this  was  a  reasonable  regulation,  the 

3  Park.  Cr.  Cas.  (N.  Y.;  316;  Cresson  plaintiff  was  bound  to  submit  to  It,  or  he 

V.  Philadelphia,  etc.,  R.  Co.,  11  Phila.  forfeited  his   right  to  be  carHed   any 

(Pa.)  597;   Woodard  r.  Eastern  Coun-  further  on  the  road.     In   mjr  opinion, 

ties  R.  Co.,  30  L.  J.  M,  C.  136;  Havens  the  rule  was  reasonable  and  proper,  and 

V.  Hartford,  etc.,  R.  Co.,  38  Conn.  69;  In  no  way  oppressive  or  vexatious.    In 

Frederick  v.  Marquette,  etc.,  R.  Co.,  the  first  place,  it  was  easy  to  be  cora- 

37  Mich.  341;  16  Am.  Rep.  531,  plied  with.    The   railroad   ticket   Is  a 

In  Hibbsrd   v.  New  York  Cent.  R.  small  slip  of  paper  or  pasteboard,  which 

Co.,  I  j  N.  Y.  455,  it  was  held  that  by  may  be  convenlentlv  carried  about  the 

refusing  to  exhibit  his  ticket,  the  pss-  person ;  and  it  involves  no   conceivable 

senger   forfeits   his    right  to  proceed  trouble   to  the  passenger,  when  called 

further  on  the  train,  and  does  not  re-  upon  at  his  seat  by  the  conductor,  to 

Kain  such  right   by  offering  to  show  exhibit  it  to  him.     Then,  no  one   can 

his    ticket   after    the   train   has   been  question  but  that  this  or  some  similar 

stopped   for   the   purpose   of    putting  arrangement    is    absolutely   necessary 

him  oS.  for  the  company,  unless  they  are  will- 

And   the    fact    that  the   conductor  ing   to   transport   passengers   free.    A 

knows   that  the   passenger   is   in   the  trainofrallroadcarsfrequentlycontalns 

habit  of  using  a   commutation   ticket  several  hundred  passengers,  a  portion 

regularly,  which  has  not  expired,  will  of   them   constantly  changing   as   the 

not  prevent  the  enforcement  of  such  train  passes  a  station  where  persons  are 

a  regulation.   Bennett  i'.  Railroad  Co.,  received  and  discharged.     The  tickets, 

7  Phila.  (Pa,)   11;  Ripley  ii.  New  Jer-  which  are  given  as  evidence  of  the  pay- 

sey  R.,  etc.,Co.,3i  N.  J.  L.  388;  Downs  ment  of  fare,  are  of  as  many  different 

V.  New  York,  etc.,  R.  Co.,  36  Conn,  kinds  as  there  are  stopping  places  on 

287;  4  Am.  Rep.  77.     But  see  Maples  the  road;  each  being  for  the  distance  or 

Ti.  New  York, etc.,  R.Co., 38  Conn. 57;  to  the  place   for  which   the   passenger 

9  Am.  Rep.  434.     See  jti/rii,  this  title,  has    paid  .  his    fare.      The   conductor 

Kinds  of  Tickets — Comnmlalieii.  must  necessarily   be  a  stranger  to  all 

In  Butler  v.  Manchester,  etCq  R.  Co.,  or   a   large  portion  of  his  passengers, 
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be  condemned  unless  they  are  palpably  unjust  and  oppressive.' 
A   passenger   may  be   lawfully  required   to   produce   his  ticket 

Unle«(  he  f«  allowed  a  sleht  of  these  that  where  all  the  leaCs  in  one  of  two 

evidences  of  the  payment  of  fare,  when-  passenger  cars  are  already   61  led  with 

ever  he  maj  require  it,  he  is  czpoBed  passengers,  another  passenger  has  no 

to  the  chance   of  carrying  the  holder  right  to  demand  a  seat  in  that  particu- 

of  them   beyond   the   place   to    which  lar  car  and  to  refuse  to  deliver  his  tlclc- 

he   is    paid,   or   of    carrying    persons  et  unless  furnished  a  seat  therein ;  and 

who  have  not  paid  at  all.     U  the  con-  if  he  refuses  under  such  circumstances, 

ductor    is    not     allowed    to    ascertain  the  persons  in  charge  of  the  car  may 

whether  a  passenger  who  has  obtained  eject  him. 

a  ticket  still  keeps  it,  there  is  nothing  Nor  can  the  paasenger  avail  himself 
to  prevent  tti  being  given  to  another  of  the  benefit  of  the  bninsportation,  and 
passenger  who  has  not  procured  one,  at  the  same  time  withhold  from  the 
and  thus  serving  as  a  passport  for  sev-  carrier  his  ticket.  The  right  and  duty  of 
eral  passengers.  But  it  is  argued  that  the  passenger  In  the  premises  are  well 
if  the  ticket  has  been  once  shown  to  a  stated  by  Cockrill,  C.  J.,  in  St  Louis, 
conductor,  the  passenger  cannot  rea-  etc^  R.  Co.  v.  Leigh,  45  Ark.  368.  He 
Bonably  be  required  to  exhibit  it  a  said:  "  When  the  carnerproiTers  trans- 
second  time.  If  the  duty  of  showing  It  portation  without  a  seat,  and  the  pas- 
were  at  all  difficult  and  arduous,  It  senger  refuses  to  surrender  his  ticket, 
might  be  a  question  whether  the  com-  what  f*  then  the  attitude  of  the  parties 
puny  would  not  be  bound  to  devise  under  the  contract  ?  It  is  simply  this: 
some  easier  arrangement;  or,  if  It  were  The  carrier  has  offered  the  passenger 
possible  that  the  memory  and  other  less  than  his  contract  calls  for,  and  the 
faculties  of  persons  employed  as  con-  passenger  has  refused  It  in  satisfaction. 
ductors  could  be  so  cultivated  that  they  This  he  has  the  unques'tioDed  right  to 
could  know  and  remember  the  persons  do.  If  he  is  not  accommodated  in  a 
of  several  hundred  people,  upon  seeing  manner  which  may  be  deemed  a  fair 
them  for  the  first  time,  and  could,  more-  compliance  with  the  duty  of  (he  carrier, 
over,  retain  the  recollection  of  the  he  may  decline  any  compromise  and  re- 
terms  of  the  several  tickets  held  by  sort  to  his  action  against  the  company 
Ihem  upon  their  being  once  shown,  it  for  refusing  to  carry  him  as  their  con- 
mtght  be  considered  unreasonable  to  tract  or  their  duty  requires.  But  he 
require  a  second  exhibition  of  a  ticket  canno(  accept  the  part  that  Is  oSered 
in  any  case.  As  this  degree  of  pcrfec-  him  in  lieu  of  the  whole — that  Ig,  the 
tion  IS  unattainable  in  the  present  con-  transportation  without  the  seat — and  at 
dition  of  mankind,  I  am  of  opinion  the  same  time  refuse  to  comply  with 
that  it  was  lawful,  for  this  railroad  com-  his  own  undertakings.  In  this  any  more 
pany  to  require  that  persons  engaging  than  in  another  contract.  Upon  the 
pass^e  in  its  cars  should  show  their  carrier's  neglect  or  refusal  to  comply 
tickets  whenever  required  by  the  com-  with  the  terms  of  the  contract  of  car- 
pany's,   servants    intrusted   with    that  rjage,  without  a  just  excuse,  the  passen- 

duty,  upon  pain  of  being  left  to  travel     ger  Is  at  liberty  to  treat  the  cr'' '" 

the  remaining  distance  in  s"      "   ""  ........ 

way  in  case  of  refusal." 

Blfbtto  Dsnuuiil  Seat  BefOn   SniTfii-  the  contract." 

dsrins  Ticket.— It  is  held  that  a  passen-  1.  Vedder  -v.  Fellows,  30  N.  Y.  i>6. 

ger  who  exhibits  his  ticket  and  demands  Where  it  Is  the  custom  of  the  company 

a  seat,   need  not  surrender   his  ticket  to  open  the  gate  through  which  pas- 

until    a    seal   is  furnished.     Davis    v.  sengera   must   pass  in  order  to  reach 

Kansas,  etc,   R.   Co.,  53  Mo.  317;   14  the  cais,  only  a  few  minutes  before  the 

Am.  Rep.  457.     But  he  may    not  die-  departure  of  the   train,   a   regulation 

tate  where  he  will  sit  or  in  what  car  that  renders  it  necessary  for  a  pasaen- 

he  will  ride.     Memphis,  etc.,  R.  Co.  -a.  ger,  who  in  good   faith   presents   his 

Benson,  85  Tenn.  637 ;  31  Am.  &  Eng.  ticket  to  the  gateman  in  the  samecon- 

R.    Cas.    iia;    4   Am.    St.    Rep.   776;  dition  as  when  it  was  purchased  from 

Chesapeake,   etc.,  R.  Co.  v.  Wells,  85  the  ticket  agent,  to  go  to  the  receiver's 

Tenn.  613;  31  Am.  &  Eng.  R.  Gas.  1 1 1 ;  oflice  and  get  his  Indorsement  of  the 

Pittsburgh,  etc.,  R.  Co.  T>.  Van  Houten,  ticket  when   Its   genuineness  is  ques- 

48  Ind.90.    In  this  last  case  it  was  held  tionedby  the  gateman,  is  unreasonable, 
35  C.  of  L.— 71                          1121 
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before  entering  the  train,'  and  to  render  it  up  at  any  time 
in  the  course  of  his  journey,  provided  a  conductor's  check  is 
given  him  in  exchange  *  And  he  is  in  like  manner  bound  to  de- 
liver it  up  without  receiving  such  a  check,  provided  the  next  sta- 
tion at  which  the  train  stops  is  his  point  of  destination.'  But  he 
ought  not  to  be  required  to  part  with  his  ticket  without  receiving 
a  check  or  other  adequate  token  of  payment  of  fare  at  a  consider- 
able distance  from  his  point  of  destination,  when  there  are  inter- 
vening stations  at  which  the  train  stops;*  A  carrier  may  not 
detain  or  imprison  a  passenger  who,  after  the  trip  is  completed, 
is  unable  to  produce  his  ticket,  as  the  charge  for  carriage  is  a  debt 
which  must  be  enforced  by  the  same  remedies  that  any  creditor 
has  against  his  debtor.'' 

In  seme  states,  statutes  have  been  enacted  making  a  fraudulent 
evasion  of,  or  attempt  to  evade,  the  payment  of  fare  by  a  passen- 
ger, either  by  giving  a  false  answer  to  the  collector,  or  by  travel- 
ing beyond  the  point  to  which  he  has  in  fact  paid,  or  by  leaving 
the  train  without  having  paid,  or  otherwise,  punishable  by  the 
forfeiture  of  a  specified  sum  of  money;  and,  also,  in  case  of  a 
refusal  to  pay  fare  authorizing  the  carrier's  police  officer,  without 
a  warrant  to  arrest  the  passenger  and  remove  him  to  the  ba^^e, 
or  other  suitable,  car  of  the  train,  and  confine  him  there  until  the 
arrival  of  the  train  at  some  station  where  he  can  be  placed  in 
chaise  of  an  officer  who  shall  take  him  to  a  place  of  lawful 
detention.* 

Northern  Cent.  R.  Co.  v.  O'Connor  collect  the  tickets  u  putengen  are 

(Md.  1893),  34  Atl.  Rep.  449.  leaving  the  tmat,  and  a  paiaenger  at- 

1.  Chicago,  etc.,  R.  Co,  v.  Boger,  :  tempts   to   land  without   producing  a 

III.  App.  473 ;  Pittsbunih,  etc.,  ft.  Co.  ticket,  alleging  that  it  haa  been  lost, 

V.  Vandjne,  57  Ind.  576.  'the  carriers  have  a  right  to  detain  him 

3.  Northern  R.  Co.ii.  Page,  3]  Barb,  a  reaBonable  time  to  inquire  on  the 
(N,  Y.)  130.  spot    into    the  circumstances   of   the 

S.  IllinoJB  Cent.  R.  Co.  r.  Whitte-  case.  Standish  v. Narraganiett  Steam- 
more,  43  III.  410;  13  Am.  Dec.  138.  ship  Co.,  iii  Mass.  511. 

4,  State  V.  Thompron,  10  N.  H.  351.         *.  See  .A/(uj(I(;Aim'-/'j  Pub.Sta.(iS8i), 
B.  LTDchf. Metropolitan  El.R.Co.,  ch.  103,  f^  18,  19:  ch.   113,  4197.    For 

90  N.  Y.  77;   13  Am.  &   Eng.  R.  Cas.     a  construction  of   these   statutes,  tee 

119;  43  Am.  Rep.  141.  Krulevitz  «.  Eastern  R.  Co.,  143  Mass. 

But  it  has  been  held  that  if  it  is  the     318;  Beckwlth  v.  Cheshire  R.  Co.,  143 

custom   of  carriers   by   steamboat,  to     Haas.  68. 
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Whether  exemptions   include  local 


160 
Who  may  redeem,  411 
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Taxation  (Corporate),  634  Taxation  (Corporate) — Continued. 

Capital  stock  as  personal  property,  Valuation,  657 

642  Valuation  of  capital  stock,  644 

Capital  slock  of  interstate   corpora-  Tax  titles,  674 


tions,  644 

Capital  atock  tax,  638 

Classification  for  ttxation,  637 

Collection,  630 

Consolidated  railroads,  638 

Corporate  residence,  629 

County  aid,  659 

Definition  of  capital  stock,  638 

Definition  of  "  doine  business,"  €61 

Definition  of  franchise,  630 

Direct  tax  upon  Bhereholders,  662 

Dividend  tax,  6j;o 

Double  taxation,  666 

Foreign  corporations,  659 

Franchise  distinguished  from  prop- 
erty tax,  636 

Franchise  tax,  630 

General  method  of  taxing  railroads. 

Gross  receipts,  646 
Income  from  Interstate  commerce, 
647 

ncome  Ux,  646 

Indebtedness  tax,  649 

interstate  commerce,  635 

IntersUte  railroads,  65S 

ntroduction,  624 
Leased  railroads,  659 
Measurement  of  franchise  taxes,  63 j 
Method  of  taxing  corporations,  616 
National  railroads,  657 
Net  income,  646 
Non-resident  shareholder,  664 
Non-resident  shareholder  la  domes- 
tic corporations,  664 
Non-resident  shareholder  in  foreign 

corporations,  665 
Railroads,  650 
Railroad's  residence,  656 
Railroad  tracks,  651 
Real  property,  631 
Resident  shareholder,  663 
Retaliatory  legislation,  661 
Right  of  way,  651 
Roadways,  651 
Rollingstock,654 

Shareholder    in   domestic   corpora- 
tions, 662 
Shareholder  In  foreign  corporations, 

663 
Sleeping  cars,  656 
Taxability  of  capital  stock,  641 
Taxability  of  corporations,  625 
Taxability  of  dividends,  650 
Taxability  of  franchise,  6;;i 
Taxation  of  the  corporation,  615 
Taxation  of  the  shareholder,  662 
Tax  collected  from  corporation,  665 
Union  stations,  639 

1128 


Acknowledgment  of  tax  deed,  691 

Action  by  owner  to  remove  cloud 
from  title,  731 

Action  by  owner  to  set  aside  sale, 
730 

Action  by  tax  title  claimant,  726 

Actions  concerning  tax  titles,  736 

Action  to  obtain  possession,  726 

Action  to  quiet  and  confirm  tille, 
737 

Agent,  711 

Attorney,  71 1 

By  what  law  governed,  706 

Compensation  for  improvements,  715 

Conditions  of  relief,  73s 

Definition,  674 

Delivery  and  acceptance  of  tax  deed, 
69a 

Deputies  as  purchasers,  713 

Description  in  deed,  686 

Execution  of  tax  deed,  691 

Foim  of  tax  deed,  681 

General  requisites,  674 

Grantee  of  tax  deed,  ^a 

Grantor  of  tax  deed,  689 

Guardian,  71 1 

How  to  make  the  deed,  675 

Husband  and  wife,  711 

Limitation  of  actions,  736 

Mortgagee,  710 

Mortgagor  In  possession,  710 

Nature  of  title  acquired,  716 

Nature  of  title  acquired  afterexectk 
tlon  and  delivery  of  deed,  717 

Nature  of  title  acquired  before  exe- 
cution and  delivery  of  deed,  716 

Officers,  713 

Officers  as  purchasers,  711 

OlScers  purchasing  as  agents,  713 

Parties  to  tax  deed,  689 

Persons  bound  for  taxes,  706 

Purchaser's  right  to  the  deed,  677 

Recitals  in  tax  deed,  683 

Recordingtax  deed,  693 

Requisites  of  tax  deed,  681 

Requisites  of  tax  titles,  674 

Restraining  execution  of  the  deed. 


Rights  of    purchasers   of  defective 

Utles,7i9 
Seal  to  tax  deed,  6SS 
State  or  municipality  aspurchaser. 

Tax  deed  as  color  of  title,  704 

Tax  deed  as  evidence,  694 

Tax  deed  as  evidence  under  statutes, 

J^^  . 
Tenant  11 
The  deed,  675 
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To  whom  the  deed  should  be  exe- 
cuted, 675 
Whether  deed  is  necessary  to  con- 
vey title.  715 
Who  maj  acquire,  706 
Telegraphs  and  telephones,  7^ 

Actions  for  damages  resultmg  from 
negligent   transmissioa   or   delay. 


Are  not  Insurers,  74S 

As  common  carriers,  747 

As  ordinary  bailees  for  hire,  751 

As  public  servants,  750 

Burden  of  proof,  Sjt 

Construction  and  maintenance,  753 

Contracts  by  telegraph,  S86 

Contributory  negligence,  808 

Corporate  rights  and  franchises,  751 

Damages  where  message  is  in  cipher, 
843 

Damages  where  message  is  in  cipher 
and  contains  the  only  evidence  of 
Its  importance,  845 

Damages  where  message  Is  in  cipher 
and  the  company  has  external  evi- 
dence of  the  importance  of  the 
message,  846 

DeAnition,  745 

District  telegraph  companies,  8^ 

Duty  of  telephone  companies  to  fur- 
nish equal  facilities  to  all,  775 

Duty  to  transmit  without  error  or 
delay,  780 

Effect  of  special  circumstances  upon 
damages,  841 

Evidence,  834 

Evidence  of  assent   to  stipulations, 

804 

Eiemplary  and   excessive  damages, 

864 
Federal  and  state  grants  of  right  of 

way,  758 
Federal  control,  774 
Forged  or  fraudulent  messages,  S19 
Gambling  transactions,  813 
Immoral  messages,  8i3 
Injury   to    telegraph   or    telephone 

lines,  763 


Telegraphs  and  telephones — Contiti'd. 

Liability  where  message  passes  over 
connecting  lines,  811 

Libelous  messages,  Sii 

License  fees,  773 

Losses  which  might  have  been  pre- 
vents but  for  the  negligence  of 
the  company,  854 

Loss  of  expected  employment  or  of 
professional  fees,  852 

Loss  of  expected  profits  in  transac- 
tions of  sale,  84S 
latter^  of  plea^' 
evidence,  830 

Measure  of  damages,  836 

Mental  anguish,  855 

Municipal  control,  773 

Negligence,  808 

Night  messages,  803 

On  railroad  right  of  way,  756 

Parties  to  action,  824 

Pleadings   In  actions   for   damages. 

Pleadings   In   actions   for  statutory 

penalUes,  833 
Presumption  arising   from   sending 

telegram,  881 
Presumption  of  negligence,  831 
Prlmatj   and    secondary    evidence, 

877 
Regulation  of  charges,  771 
Regulations  as  to  office  hours,  78; 
Remote  or  speculative  damages.  838 
Right  of  city  toauthorize  occupation 

of  streets,  753 
Right   of   sender   to  sue   for  negll- 

^nce,  824 
Right  of  state  to  require  wires  to  be 

placed  under  ground,  768 
Rigtit  of  third  party  to  sue  for  neg- 
ligence, 8:18 
Right  of  waj',753 
Right  to  suit  under  special  statutes. 

Rules  and   regulations  of  the   com- 
pany as  affecting  Its  liability,  783 
State  regulation  and  control,  767 


ances  with  telephone,  764 

Interstate  messages,  S18 

Legal  status  of  telegraphs  and  tele- 
phones, 747 

Liability  for  injuries  caused  by  im- 
proper construction,  761 

Uebility  of  telegraph  companies  for 
negligent  transmission  or  delivery, 
778 

Liability  where  company  acts  under 
contract  to  furnish  market  reports 
and  other  news,  Si  i 

1129 


Stipulations,  803 
Stipulations 
*ag«,  790 
Stipulations  in  contract  of 


'epeating  mes- 


Stipulations  requiring  claims  to  bo 

presented  within   a   certain   tlm^ 

79S 
Stocks,  bonds,  and  mortgages,  751 
Sunday  messages,  815 
Taxation,  871 
Taxation   of   telegraph    companies, 

871 
Taxation   of    telephone   companies, 

875 
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Telegraphs  and  telephones — Cenlia'd. 
Telegrams  as  privileged  communi- 

catioDS,S8l 

Telegrsms  in  evidence,  876 

Telegraph     company     ordinarily 
agent  of  sender,  890 

"Telegraph"  embraces  "telephones," 
746 

Telegraph  lines  an  additional  burden 
to  the  fee,  753 

Telephonic  communications  as  evi- 
dence. 885 
Tender,  897 
'  Acceptance  must  be  absolute,  91; 

Acceptance  or  refusal  of  tender,  927 

Bj-or  to  'whom  made,  gtS 

Definition,  897 

Effect  of    payment   ot   money   into 
court,  940 

Effect  of  tender,  914 

Effect  of  tender  of  money,  924 

Effect  ot  tender  of  property,  935 

Effect  of  tender  on  lien  of  mortgage. 


erty,  909 
Equity  will  not  supply  defects,  912 
Keeping  tender  good,  922 
Medium,  907 
Mere  readiness   and  willingness  to 

pay,  not  sufficient,  916 
Money  paid   into   court   belongs  to 

plaintiff.  943 
Must  be  absolute  and  without  condi- 


Part 


»,  9.8 


Payment  of  money  admits  plaintiiPs 
right  to  sue,  942 

Payment  ot  money  into  court,  935 

Payment  ot  money  into  court  admits 
tne  contract  and  the  breach,  940 

Payment  of  money  into  court  as  se- 
curity for  costs,  940 

Payment  of  money  into  court  in  sat- 
isfaction, 935 

Payment  of  money  into  court  to 
abide  the  event,  939 

Payment  of  money  into  court  to 
keep  tender  alive,  940 

Place  of  tender,  920 

Pleading  tender,  931 

Premature  tender,  909 

Tender  of  specific  properly,  918 

Time  of  tender,  921 

Unliquidated  damages,  900 

Waiver  of  objections,  916 

Waiver  of  tender,  900 

What  constitutes  a  valid  tender,  901 

When  actual  production  of  money 
is  excused,  904 


ftpadty. 

Term,  949 

In  general,  949 
Term  of  agreement,  95: 
Term  of  court,  949 
Term  of  years,  951 
Territories,  953 

Appellate  power  of  federal  supreme 

court,  969 
Appointment  and  removal  of  terri- 
torial judges,  966 
Courts,  967 

Criminal  prosecutions,  957 
Delegation  of  powers,  960 
Due  process  of  law,  957 
Executive  power,  964 
Immunity  from  taxation,  958 
Incorporation  ot  municipal  corpor*- 

tions,  962 
Incorporation   of    private    corpora- 
tions. 962 
{udicial  control  of,  965 
udicial  powers,  965 
urisdiction  of  district  courts,  967 
urisdictioQ  of  inferior  courts,  968 
urisdiction  of  supreme  court,  967 
Laws  of  congress  applicable  to,  955 
Legislative  power  ot  territories,  956 
Legislative  sessions  ;  records  ot,  960 
Limitation  of  the  right  of  acquisition 

by  corporations,  9J9 
Oflicers   and  attaches  of  territorial 

legislature,  961 
Police  power,  962 
Power  of  appomttnent,  964 
Power  of  congress  over,  953 
Power  of  removal,  965 
Power  to  fill  vacancies,  964 
Practice,  968 
Public  domain,  95S 
Restraints  upon  legislative  power  of 
■       '■-   '■   »,957 


Special  sessions,  961 
Taxation  of  federal  properly,  058 
Taxation  of  national  banks,  9^ 
Taxation  of  public  lands,  963 
Taiation  o(  railroads,  963 
Trial  by  jury,  957 
Testamentary  capacity,  970 

Deaf,    dumb,    and     blind     personi. 


975 
Decla 


DeclaraiioDs  of   devisees  and  lega- 
tees, 1007 
Declamtions  of  testator,  ir)Oj 
Degree  of  mental  capacity  required, 


Delusions,  98: 
Drunkenness,  990 
Eccentricity,  «SS 
Evidence,  1003 
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Tettamentarj  capacity — Continued, 

Experts,  1014 

Feeble-minded  persona,  991 

Inquisitions  of  lunacj,  1004 

Lucid  intervalE,  978 

Lunatics,  977 

Monomaniacs,  9&0 

Old  age,  994 

Opinion  evidence,  1010 

Persons  in  ertremia,  994 

Persons  partially  insane,  980 

Presumption  and  burden  of  proof, 
996 

Probate  and  contest,  9^ 

Province  of  court  and  jury,  1017 

Revocation,  974 

"Sound  mind"  and  "disposing  mem- 
ory ,"971 

Subscribing  witnesses,  1016 

"Fime  to  wliich  question  of  testamen- 
tary capacity  relates,  974 
Theaters,  1010 

Carriage,  transportation,   and   bag- 
gage, 1053 

CharBcters  and  parts,  1047 

Construction   of   statutes   requiring 
licenses,  10:9 

Contracts   with   actors    for   Sundiij 
performances,  1040 

Criticisms  of  the  press,  1051 

Damages,  1046 

Definition,  1021 

Delegation  of  power  to  municipali- 
ties, 10*7 

Discharge  of  actor,  1047 

Discretion   as  to    granting   license, 
1027 

Employment  of  children,  1045 

Erection,  1013 

Exclusion  of  colored  persons,  1038 

Fixtures,  1023 


Furnishings,  1033 

Hissing,  105Z 

Illness  of  actor,  1045 

Injunctions  restraining  actors,  1049 

Liability  for  failure  to  procure  li- 
cense, loaS 

Liability  of  manager,  1041 

License,  1036 

Literary  property  in  dramatic  pro- 
ductions, 1054 

Lltiiographing,  1031 

Municipal  control  over  erection,  loia 

Necessity  for  license,  lOaS 

Nuisances,  1041 

Prospective  profita,  1046 

Reserved  seats,  1035 

Right  of  city  to  lease  municipal 
buildings  for  theatrical  purposes, 


}EX.  TlekeU  and  turn. 

Th  eaters — Continued. 

Right  of  legislature   to   impose  11- 

Right  to  assign  particular  seats  to 

colored  persons,  1039 
Right  to  exclude  colored  persons, 

1038 
Scope  of  license,  lOj8 
Stage  costumes,  1047 
Statutes    prohibiting    Sunday    per- 
formances, 1040 
Sunday  performances,  1040 
Theatrical  advertising,  1031 
Tickets  of  admission,  1033 
Transferability  of  tickets.  1035 
Threats  and  threatening  letters,  1060 
Considered  as  private  injuries,  1061 
Considered  as  public  wrongs,  1064 
Considered  in  connection  with  other 

offenses,  to6S 
Constructive   violence    in   burglary 

and  robbery,  1067 
Definition    of    threatening    letters, 

106S 
Definition  of  threats,  1061 
Evidence,  1072 
Evidence  expianatoty  of  the  letter, 

'073 
Evidence  of  the  intent,  1073 
Evidence   of    threats    in   trials   for 

homicide  and  assault,  to66 
Extortion  by  means  of  threats,  1065 
Former  threats  \>j  deceased  in  homf- 

cide  trials,  1066 
Indictment,  1071 
Offense  of  making  threats,  1D64 
Offense  of  sending  threatening  let- 
Proof  of  sending,  1071 
Threats  which  interfere  with  one's 

business,  1061 
Threats  which  Interfere  with  one's 

freedom  of  person,  1063 
Threats  which   interfere  with  one's 

freedom  of  will,  1061 
Venue,  lojj 
Tickets  and  fares,  1074 

As  evidence  of  the  passenger's  rights. 

Carrying  beyond  destination,  ma 

Commutation,  to88 

Condition  in  pass  exempting  carrier 

from  liability,  1097 
Contributory  negligence,  11 16 
Drovers'  passes,  i  loa 
Excursion  tickets,  1091 
Exhibition  and  surrender  of  ticket 

Extent  of  liablliiy,  1085 
Fare  paid  on  train,  1104 
Interstate  commerce  act,  iioi 
Kinds  of  tickets,  1085 
Limited  tickets,  1093 
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Tickets  and  fares — Centinatd. 

Measure  of  damages  when  carried 
beyond  destination,  1116 

Nature  of  ticket,  ID74 

Non' transferable  tickets,  1091 

Partnership  arrangement,  10S7 

Passenger's   duty  when   carried  be- 
yond destination,  iiij 

Passes,  1096 

Power  to  regulate  rate*  of  fare,  1078 

Rales  of  fare,  1078 

Scalpers,  1095 

Stop-over  privilegei,  nog 

Through    tickets    over    connecting 
lines,  1085 

Ultra  vires,  1088 

Voucher  not  contract,  1074 

Who  are  passengers,  loSi 
Words  and  phrases 

Take,  [ 

Talee,  1 

Talesman,  3 

Tallage,  3 

Tare.  3 

Tarifif,  3 

Tavern,  3 

Teach,  741 

Teacher,  741 

Team,  741 

Teamster,  743 

Teller,  893 

Temperance,  893 

Temperate,  893 

Tempest,  894 

TemporaiT,  S94 

Tenancy,  894 

Tenancy  at  sufferance,  S94 

Tenancy  at  will,  S94 

Tenant,  895 

Tenantable,  896 

Tenant's  fixtures,  896 

Tenement,  944 

Tenendum,  944 


Word*  and  pfcrai^. 


Words  and  phrases — Centiimed. 
Tenor,  946 
Tent.  947 

Tenterden's  Act,  948 
Tenure,  948 
Tenure  of  office,  948 
Terminate,  951 
Terminer,  953 
Terminus,  9^3 
Terre-tenant,  953 
Terrier,  953 
Testament,  970 
Teste,  1018 
Testimony.  10 1 9 
Test-paper,  1019 
The.  1019 
Theft,  1054 
Their,  1054 
Then.  1055 
Thence,  1056 
Tliereafter.  1057 
Therefore  he  brings  suit,  1057 
Therein,  1057 
Thereon,  105° 


Th 


.  1058 


Thief.  1058 
Thing.  lOsS 
Things  In  action,  1058 
Think.  10^8 
Third  or  thirds,  1059 
Third  party,  1059 
This,  1059 
Thoroughfare,  1059 
Thoroughly  dried.  1059 
Thousand.  1060 
Thread,  1060 
Three  story.  1073 
Threshing  machine,  1073 
Throat,  ro73 
Through,  1073 
Thrust.  1074 
Ticket,  1074 


>y  Google 


,Google 


,Google 


,Google 


,,i,„d, Google 


,Google 


,Google 


,Google 


,Google 


